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LONG SERVICE LEAVE—Standard Provisions—

(As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)*

1.�Right to Leave.
A worker shall, as herein provided, be entitled to leave with pay in respect of long service.

2.�Long Service.
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with one and
the same employer.
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent of the
last 20 completed years of continuous service.
(3) (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an employer (herein
called �the transmittor�) to another employer (herein called �the transmittee�) and a worker who at the time of such transmission
was an employee of the transmittor in that business becomes an employee of the transmittee the period of the continuous service
which the worker has had with the transmittor, (including any such service with any prior transmittor shall be deemed to be service
of the worker with the transmittee.
(b) In this subclause �transmission� includes transfer, conveyance, assignment or succession whether voluntary or by agreement or
by operation of law and �transmitted� has a corresponding meaning.
(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related company
within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the worker has had with
each of those companies shall be deemed to be service of the worker with the company by whom he is last employed.
Section 6 reads�

(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be deemed to
be a subsidiary of another corporation, if,

(a) that other corporation�
(i) controls the composition of the board of directors of the first mentioned corporation;

(ii) controls more than half of the voting power in the first mentioned corporation; or
(iii) holds more than half of the issued share capital of the first mentioned corporation excluding any part thereof

which carries no right to participate beyond a specified amount in a distribution of either profits or capital; or
(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation�s subsidiary.

(2) For the purpose of subsection (1) of this section, the composition of a corporation�s board of directors shall be deemed to
be controlled by another corporation if that other corporation by the exercise of some power exercisable by it without the
consent or concurrence of any other person can appoint or remove all or a majority of the directors; and for the purposes of this
provision that other corporation shall be deemed to have power to make such an appointment if�

(a) a person cannot be appointed as a director without the exercise in his favour by that other corporation of such
power; or

(b) a person�s appointment as a director follows necessarily from his being a director or other officer of that other
corporation.
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(3) In determining whether one corporation is subsidiary of another corporation�
(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be treated as not held or

exercisable by it;
(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable�

(i) by any person as a nominee for that other corporation (except where that other corporation is concerned only
in a fiduciary capacity); or

(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary which is concerned
only in a fiduciary capacity,

shall be treated as held or exercisable by that other corporation;
(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of the first

mentioned corporation or of a trust deed for securing any issue of such debentures shall be disregarded; and
(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary (not being held

or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as not held or exercisable by that
other corporation if the ordinary business of that other corporation or its subsidiary, as the case may be, includes the
lending of money and the shares are held or power is so exercisable by way of security only for the purposes of a
transaction entered into in the ordinary course of that business.

(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference to a
corporation of which that last mentioned company or corporation is a subsidiary.

(5) Where a corporation�
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another corporation,

that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed to be related to each
other.

(5) Such service shall include�
(a) any period of absence from duty on any annual leave or long service leave;
(b) any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of 15 working

days in any year of his employment;
(c) any period following any termination of the employment by the employer if such termination has been made merely with

the intention of avoiding obligations hereunder in respect of long service leave or obligations under any award in respect
of annual leave;

(d) any period during which the service of the worker was or is interrupted by service�
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a member of the

British Commonwealth Occupation Forces in Japan and other than as a member of the Permanent Forces of the
Commonwealth of Australia except in the circumstances referred to in section 31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26 June 1950;

(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946;
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended).

Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes employment
with the employer by whom he was employed immediately before the commencement of such service.
(6) Service shall be deemed to be continuous notwithstanding�

(a) the transmission of a business as referred to in paragraph (3) of this subclause;
(b) the employment with related companies as referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph (5) of this subclause;
(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or

determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in accordance

with the terms of settlement of the dispute;
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker be re-

employed by the same employer within a period not exceeding two months from the date of such termination;
(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is re-employed by

the same employer within a period not exceeding six months from the date of such termination;
(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested and been refused

leave;
(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in this clause

unless the employer, during the absence or within 14 days of the termination of the absence notifies the worker in writing
that such absence will be regarded as having broken the continuity of service, which notice may be given by delivery to
the worker personally or by posting it by registered mail to his last recorded address, in which case it shall be deemed to
have reached him in due course of post.

Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) inclusive of this
paragraph shall not (except as set out in paragraph (5) of this subclause) count as service.
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3.�Period of Leave.
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause�
Where a worker has completed at least 15 years� service the amount of leave shall be�

(a) in respect of 15 years� service so completed�13 weeks� leave;
(b) in respect of each 10 years� service completed after such 15 years�eight and two-thirds weeks� leave;
(c) on the termination of the worker�s employment�

(i) by his death;
(ii) in any circumstances otherwise than by his employer for serious misconduct;

in respect of the number of years� service with the employer completed since he last became entitled to an amount of long
service leave, a proportionate amount on the basis of 13 weeks for 15 years� service.

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years� service but less
than 15 years� service since its commencement and his employment is terminated�

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer for serious misconduct;

the amount of leave shall be such proportion of 13 weeks� leave as the number of completed years of such service bears to 15 years.
(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled to and
to have commenced leave immediately prior to such termination.
(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to long
service leave under this clause shall be entitled to leave calculated on the following basis:�

(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of 13
weeks� leave for 20 years� service and

(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of
13 weeks� leave for 15 years� service.

Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the amount
of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may be.
(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before 1
October 1964, shall be entitled to an amount of long service leave calculated on the following basis�

(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of 13
weeks� leave for 20 years� service; and

(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of
13 weeks� leave for 15 years� service.

4.�Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has become
entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such leave.
(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up to but not
exceeding the prescribed standard.
(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is entitled or
any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave shall be at the rate of
pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date he commences such leave.
(4) The rate of pay�

(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken during the
period of leave;

(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and travelling
allowances or the like.

(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall be
calculated by averaging the workers� rate of pay for each week over the previous three monthly period.

5.�Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:�

(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such time or
times as may be agreed between the employer and the worker or in the absence of such agreement at such time or times as
may be determined by the Special Board of Reference having regard to the needs of the employer�s establishment and the
worker�s circumstances.

(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the Special Board of
Reference the employer shall give to a worker at least one month�s notice of the date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not more than
three separate periods in respect of the first 13 weeks� entitlement and in not more than two separate periods in respect of
any subsequent period of entitlement.

(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the period
when the leave is taken but shall not be inclusive of any annual leave.
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(e) Payment shall be made in one of the following ways:�
(i) In full before the worker goes on leave;

(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which case
payment shall, if the worker in writing so requires, be made by cheque posted to an address specified by the worker;
or

(iii) in any other way agreed between the employer and the worker.
(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in substitution for

the employment from which he is on leave, and if a worker breaches this provision he shall thereupon forfeit his right to
leave hereunder in respect of the unexpired period of leave upon which he has entered, and the employer shall be entitled
to withhold any further payment in respect of the period and to reclaim any payments already made on account of such
period of leave.

(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment of the
worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death pay to the worker, and upon termination of employment by death pay to the
personal representative of the worker upon request by the personal representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which he is entitled to deemed to have been entitled and which would have
been taken but for such termination. Such payment shall be deemed to have satisfied the obligation of the employer in respect of
leave hereunder.

6.�Granting Leave in Advance and Benefits to be Brought into Account.
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but where
leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any period until after
the expiration of the period in respect of which such leave had been taken before it accrued due.
(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due, and the
employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon the termination of
the employment such amount as represents payment for any period for which the worker has been granted long service leave to
which he was not at the date of termination of his employment or prior thereto entitled.
(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme not
under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer shall be taken
into account whether the same is granted before or after the coming into operation hereof and shall be deemed to have been taken
and granted hereunder in the case of leave with pay to the extent of the period of such leave and in the case of payment in lieu
thereof to the extent of a period of leave with pay equivalent thereof of the entitlement of the worker hereunder.

7.�Records to be Kept.
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by death of
the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of each worker, and
his occupation, the date of the commencement of his employment and his entitlement to long service leave and any leave which
may have been granted to him or in respect of which payment may have been made hereunder.
(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with respect
to the time and wages record.

8.�Special Board of Reference.
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising
hereunder shall be referred and the Board shall determine all such disputes and matters.
(2) There shall be assigned to such Board the functions of�

(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.

(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to time by
the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the organisations
named in this paragraph.

9.�State Law.
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an accrued
right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more years� service or
employment or an accrued right on a worker or his personal representative to payment in respect of long service leave shall not be
affected hereby and shall not be deemed to be inconsistent with the provisions hereof.
(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period in
respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance herewith.
(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and satisfaction
of any long service leave to which the worker may be entitled in respect of employment of the worker by the employer.
(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at 1
April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof.

10.�Exemptions.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision hereof.
*Editor�s Note.

The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116.
There was no Schedule of Exemptions.
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INDUSTRIAL APPEAL COURT—Appeal against decision
of Full Bench—

2001 WASCA 374
JURISDICTION : SUPREME COURT OF WESTERN AUSTRALIA
CITATION : COUSINS �V.- YMCA OF PERTH [2001] WASCA 374
CORAM : KENNEDY J  (PRESIDING JUDGE)

SCOTT J
PARKER J

HEARD : 1 DECEMBER 2000
DELIVERED : 28 NOVEMBER 2001
FILE NO/S. : IAC 6 OF 2000
BETWEEN : MICHAEL COUSINS, APPELLANT

AND
YMCA OF PERTH, Respondent

Catchwords�
Industrial Relations (WA) - Unfair dismissal -Application for extension of time to appeal against refusal of Commissioner to
reinstate appellant in employment - Decision of Commissioner depending upon assessment of credibility of witnesses - Refusal of
Full Bench to extend time - Whether discretion of Full Bench miscarried
Legislation�
Industrial Relations Act 1979 (WA), s 23A, s 83
Minimum Conditions of Employment Act 1993 (WA), s 5(1), s 7(c)
Workplace Relations Act 1996 (Cth), s 177A, s 179
Result�
Appeal dismissed
Category:    D
Representation�
Counsel�
Appellant : Mr M Richardson (as agent)
Respondent : Mr A J Randles
Solicitors�
Appellant : Mr M Richardson (as agent)
Respondent : Mr A J Randles

Case(s) referred to in judgment(s)�
Abalos v Australian Postal Commission (1990) 171 CLR 167
Alexander v Australian National Airlines Commission [1988] 1 QR 331
Attorney-General v Simpson [1901] 2 Ch 671
City of Geraldton v Cooling [2000] WASCA 364
Colson v Shire of West Pilbara (1986) 66 WAIG 1256
Devries v Australian National Railways Commission (1993) 177 CLR 472
FDR Pty Ltd v Gilmore (1996) 76 WAIG 4434
Gallo v Dawson (1990) 64 ALJR 458
Hill v Rushton Building Contractors Pty Ltd (1987) 67 WAIG 923
Jackamarra v Krakouer (1998) 195 CLR 516
Josephson v Walker (1914) 18 CLR 691
Palata Investments Ltd v Burt & Sinfield Ltd [1985] 1 WLR 942
R v Secretary for the Home Department; Ex parte Mehta [1975] 1 WLR 1087
Ryan v Hazelby & Lester t/a Carnarvon Waste Disposals (1993) 73 WAIG 1752

Case(s) also cited�
A/asian Meat Industry Employees� Union v Sunland Enterprises Pty Ltd (1988) 25 IR 137
Amalgamated Collieries of WA Ltd v True (1938) 59 CLR 417
Association of Professional Engineers, Scientists and Managers Australia v Skilled Engineering Pty Ltd (1994) 54 IR 236
Australasian Meat Industry Employees� Union, Industrial Union of Workers, West Australian Branch v Stewart Butchering and Co

Pty Ltd (1993) 73 WAIG 1196
Australia Meat Holdings Pty Ltd v McLauchlan (1998) 84 IR 1
Australian Municipal, Transport, Energy, Water, Ports, Community and Information Services Union v Aboriginal Child Care

Agency [1993] 360 IR CommA
Australian Workers� Union, Western Australian Branch, Industrial Union of Workers v Cockburn Cement Ltd (1999) 79 WAIG

1227
Bowling v General Motors-Holden�s Pty Ltd (1980) 50 FLR 79
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Bradford v Prentice Builders Pty Ltd (1986) 15 IR 342
Brailey v Mendex Pty Ltd (1992) 73 WAIG 26
Burazin v Blacktown City Guardian Pty Ltd, unreported; Industrial Relations Court of Aust (Full Court); No 606/96; 13 December

1996
Chapman v Rossiter (1998) 78 WAIG 4900
Coal and Allied Operations Pty Ltd v Construction, Forestry, Mining and Energy Union (1999) 94 IR 37
Coal and Allied Operations Pty Ltd v The Full Bench of the Australian Industrial Relations Commission [2000] HCA 47
Confederation of Western Australian Industry (Inc) v Western Australian Timber Industry Industrial Union of Workers (1990) 71

WAIG 19
Construction, Forestry, Mining and Energy Union v Giudice (1998) 159 ALR 1
Cooling v City of Geraldton (2000) 80 WAIG 1622
Corlett Bros Pty Ltd v Transport Workers� Union of Australia, Industrial Union of Workers, Western Australian Branch (1975) 55

WAIG 644
Crewe and Sons Pty Ltd v Amalgamated Metal Workers and Shipwrights� Union of Western Australia (1989) 69 WAIG 2623
Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196
FDR Pty Ltd v Gilmore (1998) 78 WAIG 1099
Gatti v Shoosmith [1939] Ch 841
Gilmore v Cecil Bros (1996) 76 WAIG 4434
Griffiths v Malika Holdings Pty Ltd (1997) 140 FLR 353
House v The King (1936) 55 CLR 499
Jaggard v Tranby Pty Ltd t/a The Court Hotel (1996) 76 WAIG 4720
Liddell v Lembke t/a Cheryls Unisex Salon (1994) 56 IR 447
Mallinson v Scottish Australian Investment Co Ltd (1920) 28 CLR 66
Max Winkless Pty Ltd v Bell (1986) 66 WAIG 847
McVinish v Flight West Airlines [1999] AIRC, C No 37333/1997
Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259
Minister for Police v Western Australian Police Union of Workers (1995) 75 WAIG 1504
Monarch Petroleum NL v Citco Australia Petroleum Ltd, unreported; SCt of WA (Master Seaman); Library No  6015; 16  August

1985
Newcrest Mining Ltd v Australian Workers� Union, Western Australian Branch, Industrial Union of Workers (1992) 73 WAIG 26
Nicolson v Heaven & Earth Gallery Pty Ltd (1994) 37 IR 50
Norbis v Norbis (1986) 161 CLR 513
Perkins v Grace Worldwide (Aust) Pty Ltd (1997) 72 IR 186
PMT Partners Pty Ltd (In Liq) v Australian National Parks & Wildlife Service (1995) 69 ALJR 829
Portius Pty Ltd v Transport Workers� Union of Australia, Industrial Union of Workers, Western Australian Branch (1990) 71

WAIG 19
RGC Mineral Sands Ltd v Construction, Mining, Energy, Timberyards, Sawmills, Woodworkers� Union of Australia WA Branch

[2000] WASCA 162
Robe River Iron Associates v Association of Draughting, Supervisory and Technical Employees of Western Australia (1987) 68

WAIG 11
Roc Mineral Sands Ltd v Construction Mining Energy Timberyards Sawmills Woodworkers� Union of Australia, WA Branch

(2000) 80 WAIG 2437
Rosemist Holdings Pty Ltd v Khoury (1999) 79 WAIG 645
Tip Top Bakeries v Transport Workers� Union (1994) 74 WAIG 1189
Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886
Van Stillevoldt (CM) BV v El Carriers Inc [1983] 1 WLR 207
Yew v ACI Glass Packaging Pty Ltd (1996) 71 IR 201

1 KENNEDY J  (Presiding Judge):  Pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (WA), by an application
dated 7 April 1999, the appellant referred to the Industrial Relations Commission a claim that he had been unfairly
dismissed from his employment by the respondent.  In his application, he gave the nature of the respondent�s business as
�Managing sport & rec centres� and the nature of his own work as �Duty manager of Morley Sport & Rec Centre & Alma
Venville Rec Centre�.  He described his main duties as �Duty manager - Responsible for the operations of the centres after
hours (Monday - Friday 4.30 pm onwards & weekends)� and �Administration - Help run the centres during normal hours�.
He gave his type of employment as �casual�.  He replied in the negative to the question of whether his employment was
bound by any award or registered agreement.  The appellant sought reinstatement in addition to �(1) Back pay from
termination at $290.81 a week; (2) promised pay increase which was to come into place within a couple of weeks of
employment.  I am seeking this from time of engagement.�  It is noted that the wage of $290.81 per week was the average
of the wages paid to the appellant each week over 32 weeks, which appears to have been the period of his employment.
The appellant�s claim for the promised pay increase was later abandoned.

2 The appellant�s application came on for hearing before Commissioner C B Parks.  The hearing was conducted over six
days, during which, as the Commissioner indicated, �numerous witnesses were called�, and �the total evidence before the
Commission both oral and documentary was extensive�.  An unusual feature of the hearing was that Mr M Richardson, who
appeared as agent for the appellant, called the great majority of the witnesses who would normally have been expected to
have been called by the respondent, being employees of the respondent whose evidence was generally unfavourable to the
appellant.  Mr Richardson subsequently sought to impeach their evidence.
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3 The learned Commissioner noted that the respondent is a Christian association which conducts a number of operations in
the metropolitan area.  Two establishments, the Alma Venville Centre, located in Maylands, and the Morley Sports and
Recreational Centre, located in Morley, were the places at which the appellant worked for the respondent, principally as a
�Duty Manager�, but he also on occasions performed duties of a lesser nature.  He was designated a �casual� employee.
The events that led to the termination of the employment relationship, the respondent claimed, stemmed from a
restructuring of the respondent�s business so far as it related to each of the centres mentioned.  The appellant challenged the
respondent�s claim that there was any such restructuring as had been alleged.

4 The Commissioner found that Mr Peter Bauchop, the Recreations Operations Manager for the respondent, Ms Lana Leslie,
the Health Club Manager at the Alma Venville Centre and the appellant were the persons whose evidence was material in
determining whether a dismissal had occurred.  Mr Bauchop and Ms Leslie were amongst those called to give evidence on
behalf of the appellant.

5 Mr Bauchop gave evidence in relation to the appellant�s contract of employment, the circumstances in which the parties
parted company, the organisation of the restructuring, and details of the staff employed by the respondent.  According to
Mr Bauchop, once the Duty Managers, including the appellant, had been informed of the restructuring, he had notified other
sporting organisations of the proposed new positions.  He had also held a meeting with the Duty Managers, during which he
explained to them the details of the new positions and the impact they would have on the respondent�s operations.  He
stated in his evidence that �everybody was clearly on notice that, if they wanted to protect their interests, they needed to
apply for one of the two newly created �permanent� positions with the respondent�.  The appellant elected not to lodge an
application for either of the two available positions.

6 Ms Leslie said she was present at the meeting when the respondent�s employment relationship with the appellant was
terminated.  The Commissioner indicated that her evidence provided him with an overview of the restructuring which had
taken place within the respondent�s operations, and in particular in the Centre that she managed.  Ms Leslie told the
Commissioner that, at the conclusion of the meeting, Mr Cousins was requested to return his keys and uniform, and she and
Mr Bauchop accompanied the appellant to the outer doors of the premises to make sure he departed.

7 The Commissioner accepted that, on the day the employment relationship terminated, Ms Leslie and Mr Bauchop had told
the appellant that he was not being dismissed, but rather that he was not being placed in the roster for future work.  The
Commissioner found that the appellant, upon hearing this explanation, drew the correct conclusion, namely, that his
services were no longer required.  He waited 20 days before lodging his application with the Industrial Relations
Commission, during which time he was not afforded any further work.

8 One of the major issues which arose was whether the appellant was a casual employee.  Notwithstanding his own
description of the nature of his employment in his application, the learned Commissioner found that he was not a casual
employee, but that he was an employee with an ongoing obligation to the respondent.  He went on to hold that the
appellant�s dismissal had been unfair, essentially, it would seem, because no performance issues had been raised with the
appellant at the time of his dismissal.

9 The learned Commissioner then turned to the question of reinstatement.  He said�
�The goal of the respondent was to restructure its operations in such a way that there was a devolution of
duties and responsibilities from office administration staff to two new permanent positions, that of a weekday
Duty Manager, and that of a weekend Duty Manager, each of whom would be responsible for the organising
and supervision of the employees designated casual Duty Managers.  The intention of the respondent was that
the hours to be worked by the future appointees to the new positions would be such that the hours of work
usually covered by the casual Duty Managers was likely to reduce.  However, the respondent was prepared to
fix the hours of work for each of the new positions upon a consideration of the applicants viewed as potential
appointees and their availability to undertake the hours of work.  Hence, until such time as the respondent had
decided whom it was they would appoint in each of the new permanent positions and fixed the hours and
shifts those persons were to work, and the selected persons accepted the positions according to how they were
finally tailored, and the commencement dates for the new positions were finalised, there was no reason to seek
a variation of, or the termination of, the contract of employment with the [appellant].  What effectively was
conveyed to the Duty Managers on behalf of the respondent was that there was to be a �spill� of their so-called
casual positions and their future employment depended upon what outcome there was in relation to the
proposed new positions.�

10 The Commissioner found that the appellant had �actively agitated employment related complaints, and in relation to the
proposed restructure�, and he was satisfied that this had alienated Mr Bauchop and was of some influence in relation to the
decision that was made.  He went on to point out that it was then almost 12 months since the appellant had been dismissed,
and it was his view that the appellant�s reinstatement in employment was impracticable, both by reason of the restructuring
which had been implemented by the respondent, and by reason of his not being satisfied that a reasonable working
relationship was able to be established.

11 The Commissioner then considered a claim by the appellant, which was not to be found in his application, that by reason of
his eligibility to be a member of the Australian Municipal Administrative Clerical and Services Union, his employment
relationship with the respondent was governed by the Social and Community Services Industry - Community Services
Workers - Western Australia Award 1996, which is a Federal Award made by the Australian Industrial Relations
Commission under the Workplace Relations Act 1996 (Cth).  To this was added a claim, in the alternative, under the
Minimum Conditions of Employment Act 1993 (WA).  These claims had all the hallmarks of afterthoughts.

12 For the appellant, it was contended that s 23A(1)(a) of the Industrial Relations Act gives the Commission the power in a
claim of harsh, oppressive or unfair dismissal to order the payment to the claimant of any amount to which the claimant is
entitled.  The Commissioner said, however, that there was a paucity of argument for the appellant with regard to the
application of the Federal Award, and he added that no �valid attempt� had been made to prove the existence of the
appellant�s eligibility to be a member of the union, nor any attempt to prove his classification and salary level within the
Federal Award which, he claimed, governed his employment.  The Commissioner, in the circumstances, held that he was
unable to determine whether the Federal Award applied to the employment relationship; but, in any event, to the extent that
the claim of the appellant sought the recovery of entitlements allegedly due by the operation of the Federal Award, s 179 of
the Workplace Relations Act required that the applicant sue in the Federal Court or in a court of competent jurisdiction.  The
expression �court of competent jurisdiction� is defined in s 177A of that Act as a District, County or Local Court or a
magistrate�s court.  The Western Australian Industrial Commission does not come within the definition of a court of
competent jurisdiction.
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13 The Commissioner continued�
�Were it that the Commission found that the Federal Award had applied to the former employment
relationship, and the weekly wage to which the [appellant] was entitled were also established, the coverage of
the Federal Award would have ceased upon the dismissal and no entitlement under the Federal Award
continued to accrue.  Hence the payment of wages which the [appellant] claims beyond the dismissal is not a
plea for the recovery of an entitlement but one for compensation on account of a loss, and the assessment of
that loss is to be made upon what was the wage of the [appellant] whether that be pursuant to the contract of
employment, an award of this Commission or the Federal Award.
However, given that the [appellant] has failed to establish that he had been bound by the Federal Award an
assessment of compensation cannot be made with regard to the Federal Award.�

14 The learned Commissioner then went on to consider the alternative claim.  He said�
�In the alternative the [appellant] claims to have entitlements which are his due by reason of the Minimum
Conditions of Employment Act 1993 (the MCE Act) and such are entitlements that the Commission ought
award him pursuant to s 23A of the [Industrial Arbitration Act].  The claims made under this limb are each
for an enforcement of the MCE Act, which enforcement, if it be in relation to a provision of the MCE Act that
is implied in a contract of service as appears to be the basis of the claims, is pursuant to s 7 of the MCE Act
required to be prosecuted under s 83 of the Act ie before an industrial magistrate�s court.  Hence I find that
such claims fall outside the jurisdiction of the Commission (see Chapman v Rossiter (78 WAIG 4900)).�

15 The Commissioner next proceeded to consider the appellant�s claim for compensation, having already held that the
reinstatement of the appellant was impracticable, which is a precondition to an award of compensation.  The Commissioner
was satisfied that the appellant had suffered a loss exceeding the maximum amount which the Commission may award
under s 23A(4) of the Industrial Arbitration Act, being six months� remuneration, and he fixed the compensation
accordingly.  It amounted to the sum of $7561.

16 The order for the payment of compensation was made on 3 March 2000.  On 24 March 2000, which was the last day for
instituting the appeal, the respondent filed a notice of appeal to the Full Bench of the Industrial Relations Commission,
seeking to set aside the Commissioner�s findings that the appellant had not been a casual worker and that he had been
unfairly dismissed by the respondent.

17 On 4 April 2000, the appellant filed two notices of application, the first seeking an extension of time to lodge an application
for an extension of time to lodge an appeal [sic] against the decision of the Commissioner, and the second seeking an
extension of time to lodge an appeal against the decision of the Commissioner.  The grounds for the applications are almost
identical, being, in essence, that although the appellant had not been successful in his application for reinstatement or
re-employment, he had reluctantly accepted the decision of the Commission because he had not wished to bear the expense
and stress associated with an appeal.  However, the respondent having instituted an appeal against the decision, it was
claimed, the appellant would now have to bear the expense and stress of an appeal, and he therefore desired to appeal, by
way of cross-appeal, against the Commissioner�s decision.  No affidavit was filed in support of his applications.

18 On the same day that the two applications for extension of time had been filed, the appellant had also filed a notice of
appeal.  It is to be observed that the Industrial Relations Act does not make any provision for cross-appeals as such.  In
particular, there is no provision equivalent to O 63 r 9 of the Supreme Court Rules, which allows a period of 21 days after
the service of the notice of appeal for the respondent to file a cross-appeal.

19 The two applications and the �appeal� came on for hearing before the Full Bench of the Commission.  At the
commencement of the hearing, the President inquired of the appellant�s agent, Mr Richardson, whether he said that the
appeal had �chances of success�.  He responded, �Yes, very much so in that.�  The learned President then asked
Mr Richardson why, briefly, he said that, and he added, �without going into your grounds in detail, of course�.

20 Mr Richardson then responded�
�[O]n the reinstatement issue which the Commissioner erred in his discretion in not considering any of the
authorities properly, and in brief, it was quite clear that there was no restructure at all in terms of the work that
the appellant had been doing and would have gone back to do, that it�s done in exactly the same way, and the
evidence clearly shows that.  And that was the ground the Commissioner gave for � in his very short
comments on the � on his decision.  He found that it was impractical � because there has been a restructure,
without saying more.�

21 Mr Richardson then dealt briefly with the alternative claims made by the appellant under s 23A(1)(a) of the Industrial
Relations Act for payment to the appellant of the amounts to which he claimed to be entitled under the Social and
Community Services Industry - Community Services Workers - Western Australian Award 1996, or under the Minimum
Conditions of Employment Act, each of which has its own mechanism for the recovery of amounts claimed under it - see
s 179 and s 177A of the Workplace Relations Act and s 7 of the Minimum Conditions of Employment Act.

22 It is not clear whether the Full Bench had before it the full transcript of evidence presented to the single Commissioner,
although the appeal book prepared on behalf of the appellant did refer to pages of the transcript containing evidence which
was thought to be favourable to the appellant.  It was properly conceded by the respondent that the length of the delay on
the part of the appellant was negligible, and that it had not thereby suffered any great prejudice.

23 At the conclusion of a brief hearing, the Full Bench announced its decision and dismissed the applications.  It also
dismissed the �appeal�, no doubt on the ground that, in the circumstances, it was incompetent.  The reasons for decision of
the members of the Full Bench were published later.

24 In his reasons, the learned President expressed his opinion that, on the submissions made on behalf of the appellant, there
was an argument, because the decision of the Commissioner at first instance �was based upon credibility of evidence, or
said to be, that reinstatement may have been not impracticable�.  Whether it was a strong argument, his Honour said, he was
not able to say.  As to the other submissions made by the appellant, he indicated he would need to be persuaded, but he was
not, that the Commissioner had erred in holding that a benefit payable by reason of the Federal Award was recoverable
under s 23A of the Industrial Relations Act, or that, whilst there was an argument that the Commissioner was in error, it was
a strong argument.  The Commissioner had not, in fact, held that the benefit payable under the Federal Award was
recoverable under s 23A.  Furthermore, the President said he would need to be persuaded that there was merit in the
submission that a claim for entitlement under the Minimum Conditions of Employment Act was a claim within the
jurisdiction of the Commission.  He said that, having regard to s 46 of that Act, he was not at that time persuaded that this
was a strong argument sustainable on appeal.  Nevertheless he accepted that the delay had not been substantial and, in many
cases, would not be a bar.  As to the argument said to be based on s 46, the respondent rightly accepted that the section had
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no application, it being concerned only with offences relating to the keeping of employment records and relating to access
to employment records.

25 Mr Richardson, his Honour noted, had informed the Full Bench �with proper and refreshing frankness� that, in fact, the
appeal was lodged only because the respondent had appealed and that, otherwise, the appellant had been satisfied with the
order of the Commission.  From this, his Honour said, it followed that this was the reason for the delay in the appellants
lodging the appeal.

26 What Mr Richardson said was, in fact, as indicated in the notice of appeal, that is to say, that whilst the appellant had not
been happy with the decision of the Commissioner at first instance, by reason of the expense and disruption involved in his
appealing, he had decided to accept the decision.  He added that when, on the twenty-first day after the decision, the
respondent had instituted an appeal, the reason for the appellant�s decision not to appeal had fallen away, and he had then
determined that he would seek to appeal.

27 The delay was a mere 11 days, although the learned President drew attention to the fact that both parties had been tardy in
pursuing their appeals.  The President then went on to suggest that the appellant would not be placed at a disadvantage if his
application failed, because he would retain the orders made by the Commissioner if the respondent�s appeal failed, and he
would, in any event, be able to oppose the appeal by defending the orders made in his favour.  He added that, for the
respondent, there was no detriment in allowing the application, save and except that it faced an appeal that the appellant had
not intended to bring because he was satisfied with the order at first instance.  These comments, however, ignored the added
benefits which the appellant would gain if he were to be successful in his proposed appeal.

28 The President indicated that he had considered the prospect of the appellant�s proposed appeal being successful, but that he
was �not unequivocally able to say that the prospect of succeeding on appeal is a real one on the submissions put�, and he
added that the reasons for the delay were cogently against granting the application, with the resultant prospective detriment
to the respondent.  He was not satisfied that the justice of the matter, on the authorities to which he referred, required that
the appellant�s applications to extend time should be granted, in particular, because it appeared that the appellant was
attempting to use a cross-appeal as a tactical weapon, �having decided otherwise that he was satisfied with the order made�.

29 Chief Commissioner W S Coleman agreed with the President that the appellant�s applications should be dismissed.  He did
not purport to adopt the President�s reasons.  The learned Chief Commissioner said�

�More particular to the application for an extension of time is consideration of whether there was a real
prospect of the appellant succeeding in the substantive appeal.  In this respect the claim for reinstatement
appears to be the only ground upon which some semblance of an arguable case may have been mounted.
However, this to a significant extent was dependent upon overturning the Commission�s findings based on
credibility.  In my view nothing was put which showed that there was a real prospect of succeeding given the
evidence before the Commission in the first instance.
I am unable to conclude that on the material before the Full Bench that rejection of the applications would
constitute an injustice.�

30 Commissioner S J Kenner, who expressed himself to be in general agreement with the President�s reasons, went on to
add�

�Until such time as the respondent lodged its appeal, the agent for the appellant quite candidly admitted that
the appellant was content with the fruits of his litigation and submitted to the Full Bench that he had no prior
intention to appeal against the decision at first instance.�

31 As to the merits, he said�
�I was not persuaded on the materials before the Full Bench that the appeal would have any reasonable
prospect of success.  There was, as correctly conceded by the agent for the appellant, evidence before the
Commission at first instance as to the impracticability of reinstatement.  However, the submission was that
there was an issue as to the credibility of such evidence.  The appellant faces a substantial hurdle in this regard
on appeal and I was not persuaded that there was an arguable case on this ground.

32 In Jackamarra v Krakouer (1998) 195 CLR 516, the High Court heard an appeal from the Full Court of the Supreme Court
of Western Australia in which the Full Court had dismissed an appeal for want of prosecution, an application for an
extension of time within which to enter the appeal for hearing having been dismissed, principally on the basis that the
appeal lacked any real prospect of success.  The Full Court did not have before it a transcript of the evidence or of the
exhibits tendered at the trial.

33 The facts in Jackamarra v Krakouer (supra) differed from those in the present case for, as Brennan CJ and McHugh J
pointed out at 520, to grant an application for an extension of time within which to lodge an appeal is to put at risk a vested
right of the respondent.  When the application for an extension of time merely concerns the doing of an act in respect of an
appeal already lodged, an even more liberal approach is justified.  The Court is then dealing with a pure procedural
question, that is to say, should time be extended?  The merits of the appeal do not furnish the criterion for granting or
refusing such an extension.

34 Brennan CJ and McHugh J, at 519, cited a passage in the judgment of Lord Denning MR in R v Secretary for the Home
Department; Ex parte Mehta [1975] 1 WLR 1087, a case in which an extension of time was being sought for lodging an
appeal.  His Lordship said, at 1091�

�We often like to know the outline of the case.  If it appears to be a case which is strong on the merits and
which ought to be heard, in fairness to the parties, we may think it is proper that the case should be allowed to
proceed, and we extend the time accordingly.  If it appears to be a flimsy case and weak on the merits, we
may not extend the time.  We never go into much detail on the merits, but we do like to know something
about the case before deciding whether or not to extend the time.�

35 The present case, as in Palata Investments Ltd v Burt & Sinfield Ltd [1985] 1 WLR 942 at 947, is concerned with an
application which seeks to put at risk the substantive rights of the respondent, notwithstanding that the respondent is itself
appealing.  As Brennan CJ and McHugh J pointed out, it is understandable that where the applicant�s right of appeal has
gone, courts should insist, as they do, that the time for appealing will not be extended unless the proposed appeal has some
prospects of success.

36 Their Honours continued at 521 - 522�
�[9] One reason that an appellate court does not go into �much detail on the merits� in considering whether the
time for an appeal should be extended is because ordinarily it only has �limited materials and argument�.
Unless motions to extend time for appeals are to turn into full rehearsals for those appeals, appellate courts
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can only assess �the merits� in a fairly rough and ready way.  In most cases, that assessment will be made from
the statement of the applicant�s case rather than from the opposing arguments or any detailed examination of
the proofs of the argument.  The merits are merely one of the factors that must be considered in determining
whether the discretion to extend time should be exercised� The court needs to remind itself also that the
parties do not expect to argue the merits issue as elaborately as if they were arguing the appeal itself.
[10] It is one thing to conclude that counsel�s statement of the appeal argument contains the ground for its
rejection.  It is another matter altogether to hold that, although the logic of the argument is impeccable, the
appeal has no merits because the applicant has not taken the Court to the detail of the evidence, the statutes or
the case law.  Given the practice in hearing applications for extension of time, the rules of procedural fairness
require that an appellate court should not determine the application on the details of the evidence (if they have
been provided) or the lack thereof unless counsel has been given fair notice that the court intends to take that
course.�

The last sentence is of particular relevance in the present case.
37 In Gallo v Dawson (1990) 64 ALJR 458, McHugh J said, at 459, in relation to an extension of time for appealing from a

single Justice under the High Court Rules�
�The discretion to extend time is given for the sole purpose of enabling the Court or Justice to do justice
between the parties: see Hughes v National Trustees Executors & Agency Co of Australasia Ltd [1978] VR
257 at 262.  This means that the discretion can only be exercised in favour of an applicant upon proof that
strict compliance with the rules will work an injustice upon the applicant.  In order to determine whether the
rules will work an injustice, it is necessary to have regard to the history of the proceedings, the conduct of the
parties, the nature of the litigation, and the consequences for the parties of the grant or refusal of the
application for extension of time: see Avery v No 2 Public Service Appeal Board [1973] 2 NZLR 86 at 92;
Jess v Scott (1986) 12 FCR 187 at 194-195.  When the application is for an extension of time in which to file
an appeal, it is always necessary to consider the prospects of the applicant succeeding in the appeal: see Burns
v Grigg [1967] VR 871 at 872; Hughes, at 263-264; Mitchelson v Mitchelson (1979) 24 ALR 522 at 524. It is
also necessary to bear in mind in such an application that, upon the expiry of the time for appealing, the
respondent has �a vested right to retain the judgment� unless the application is granted: Vilenius v Heinegar
(1962) 36 ALJR 200 at 201.  It follows that, before the applicant can succeed in this application, there must be
material upon which I can be satisfied that to refuse the application would constitute an injustice.�

38 There is, in my opinion, a significant problem in the decision of the Full Bench in the present matter.  It arises from an
apparent failure to appreciate the distinction between the principles governing the granting of an extension of time for
complying with a particular rule of procedure, of which Jackamarra v Krakouer (supra) is an example, and the seeking of
an extension of time for appealing against a judgment, of which Gallo v Dawson(supra) is an example.  The present case
falls into the latter category.

39 As was emphasised by McHugh J in Gallo v Dawson (supra), the discretion to extend time is given for the sole purpose of
enabling the Court (or, in this case, the Industrial Relations Commission) to do justice between the parties, and the
discretion can only be exercised in favour of an applicant upon proof that strict compliance with the rules will work an
injustice upon him.  One of the relevant factors relates to what the consequences will be of the grant or refusal of the
application for an extension of time.  Another relevant factor for granting an extension of time is that the proposed appeal
has some prospects of success, whilst conceding, as Brennan CJ and McHugh J said in Jackamarra v Krakouer, that an
appellate court can only assess the merits in a fairly rough and ready way, because otherwise the court would have to
conduct a full rehearsal for the appeal.

40 It is quite apparent that the learned Commissioner�s conclusion that the reinstatement of the appellant was impracticable
was arrived at in consequence of his finding that there had been a restructuring which had been implemented by the
respondent, and by reason of his not being satisfied that a reasonable working relationship was able to be established
between the appellant and staff members of the respondent.  As previously noted, he found that the appellant had �actively
agitated employment related complaints�, and in relation to the proposed restructuring, the Commissioner was satisfied that
Mr Bauchop had been alienated by the appellant.

41 It was conceded for the appellant that the reversal of the Commissioner�s finding that the reinstatement of the appellant was
impracticable could only be achieved by overturning his findings of fact based upon the credibility of the witnesses.  It was
claimed on the appellant�s behalf, however, that if the evidence was examined in detail, it would clearly show that the
respondent�s officers and witnesses were not telling the truth.  Having now examined the considerable amount of material
placed before us, I am not persuaded that any basis has been shown for interfering with the Commissioner�s findings which
clearly were based upon his conclusions as to the credibility of the witnesses.

42 As Kirby J said in Jackamarra v Krakouer (supra) at 543�
�Of course, if the decision of the primary judge turned on the credibility of the evidence of witnesses called at
the trial, the difficulties of disturbing conclusions based upon such findings are well known.�

His Honour cited Abalos v Australian Postal Commission (1990) 171 CLR 167 and Devries v Australian National
Railways Commission (1993) 177 CLR 472.  Gummow and Hayne JJ, at 531, citing the same two authorities, also
referred to the difficulty of the task of attacking the findings which the primary Judge has made about the effect of
oral evidence which he has heard, as being �notorious�.

43 In cases turning on disputed evidence, such as in the present case, it is only too common for there to be conflicts in the
evidence presented.  Some of the conflicting evidence may arise out of lapses in memory and innocent errors in
recollection, particularly when those errors relate to peripheral issues, of which many were raised in this case, and upon
which Mr Richardson placed particular stress.  Some of the conflicting evidence may arise from deliberate lies.  It is the
difficult, but very necessary, duty of Judges and Commissioners at first instance to arrive at what they believe to be the facts
of the matter.  Furthermore, it is always open to a Judge or a Commissioner to believe part of what a witness has said in the
witness box and to reject another part of that evidence.  The Judge or Commissioner who has seen and heard the witnesses
is almost invariably going to be in a much better position than is an appellate court or tribunal to assess accurately their
credibility.  I am not persuaded that Commissioner Parks failed to use the advantage which he had.

44 I turn now to the grounds of appeal, all of which purport to be based upon errors of law.  It is unnecessary for the present
purposes to characterise the diverse grounds as either errors of fact or of law.
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(1) The Full Bench erred in law in not taking cognisance of the legal signification of a cross-appeal.
45 The Industrial Relations Act makes no provision for a cross-appeal as such.  If a party desires to appeal, that party must

institute the appeal within 21 days of the date of the decision against which the appeal is brought (s 49(3)).  By s 27(1)(n) of
the Act, the Commission (as to which see the definition of �Full Bench� in s 7) is empowered to extend any �prescribed
time�.  Section 5 of the Interpretation Act 1984 (WA) defines the expression �prescribed�, to mean, for the purposes of this
case, a time prescribed by the Industrial Relations Act.  Furthermore, the appeal is to be heard and determined on the
evidence and matters raised in the proceedings before the Commission (s 49(4)).

46 The fact that the respondent had filed its appeal on the twenty-first day after the decision was handed down is no doubt a
factor which can be taken into account in determining whether or not to grant an extension of time.  In FDR Pty Ltd v
Gilmore (1996) 76 WAIG 4434, the Full Bench granted an extension of time in such a situation.  However, as the learned
President pointed out in that case, at 4447, the granting of an extension of time is not automatic, and each case turns upon
its particular facts.  The discretion is conferred for the sole purpose of enabling the court to do justice between the parties
and it is always necessary to consider the prospects of success of the applicant.  See also Ryan v Hazelby & Lester t/a
Carnarvon Waste Disposals (1993) 73 WAIG 1752.

47 An argument was advanced on behalf of the appellant that, by s 49(5)(b) of the Industrial Relations Act, in the exercise of
its jurisdiction, the Full Bench has the power to vary the decision in such manner as it considers appropriate.  Thus, it was
claimed, even if there were no formal notice of �cross-appeal�, the �cross-appellant� has the right to argue its case at the
hearing of the appeal, and the Full Bench is empowered to vary the decision in favour of the �cross-appellant�.  Expressed
in the terms in which it was, the submission, if correct, would obviate the necessity for having to file a �cross-appeal� in
order to attack a decision.  For this proposition, Attorney-General v Simpson [1901] 2 Ch 671 was relied upon.  However,
it was a very different case from that which is before us.  By an Act, 6 Geo I, ch 29, passed in 1720, powers were conferred
on a predecessor of the defendant to construct a �stanch� in a river below St Ives (at which point it was a public navigable
river) and to repair and maintain the same, but no obligation was in terms imposed upon him.  The Act contained a recital
that the making, maintaining, and repairing of the �stanch� would necessarily be a great charge and expense to the grantee,
his heirs and assigns, and it was enacted that it should be lawful for the grantee, his heirs and assigns, from and after the
repairing or erecting the stanch, from time to time and at all times, to demand and take for all goods which should be carried
by boat or other vessel up or down that part of the river the tolls in the Act specified.  It was held by Farwell J that the
public were entitled to pass through the locks without paying a toll, and through the stanch on payment of the statutory toll,
and that the defendant was not liable to maintain or work any of the locks or the stanch.  The defendant appealed from the
judgment, other than the latter part of the declaration.  The plaintiffs gave no notice of cross-appeal.  The Court of Appeal
while allowing the appeal to the extent of declaring that the defendant was entitled to a reasonable toll for the passage of
boats through the locks, exercised its power under O LVIII r 4 of the English rules, to vary the judgment in favour of the
plaintiffs by declaring that the defendant was bound to maintain and work both the locks and the stanch, and the judgment
was varied accordingly.  These two aspects of the case were closely bound up together.

48 Section 49(5) of the Industrial Relations Act provides�
�In the exercise of its jurisdiction under this section the Full Bench may, by order�
(a) dismiss the appeal;
(b) uphold the appeal and quash the decision or, subject to sub-section (6), vary it in such manner as the

Full Bench considers appropriate��
49 Section 49(6) which is not presently relevant, provides that, where the Full Bench varies a decision under s 49(5)(b), the

decision so varied shall be in terms which could have been awarded by the Commission that gave the decision.  On the face
of it, s 49(5)(b) can only operate when an appeal is upheld.  If the respondent�s appeal should ultimately be upheld, the
consequence will be that the appellant�s application under s 23A of the Industrial Relations Act will be dismissed, and there
will be no scope for any variation of the original decision.

50 If the appellant�s argument is correct, should leave to extend the time for instituting his appeal be refused, it would not
matter, because he could simply resort to the provisions of s 49(6).  That would be an absurd result, which cannot be
accepted.

51 The first ground of appeal cannot succeed.
(2) The Full Bench erred in law in finding that the appellant was satisfied with the order of the Commission.
52 The appellant filed no affidavit in relation to his satisfaction or otherwise with respect to the order of the Commission.

Mr Richardson merely informed the Full Bench that the appellant, �while not happy with the decision of the Commission in
the first instance, decided to accept the remedies that the Commission had awarded, or ordered, because of the expense and
disruption involved in appealing�.  The only member of the Full Bench to use the word �satisfied� was the President.  The
relevant passage in his Honour�s reasons has been set out above.  Chief Commissioner Coleman said�

�The appellant was forthcoming in declaring the reason for lodging the substantive appeal.  This, in essence,
provided the explanation for the delay.  The respondent had not appealed until the expiry of the statutory
period.  Although accepting the decision of the Commission in the first instance, it was the appeal by the
respondent against the determination of unfair dismissal and the relief granted that prompted the applicant
(sic) to appeal against the failure to gain reinstatement in employment and to pursue the failure to have
secured payments under a Federal Award and the Minimum Conditions of Employment Act.  In the absence of
the respondent�s appeal those matters were not going to be pursued.�

53 Commissioner Kenner said�
�The reason for the notice of appeal being brought out of time was, on the appellant�s submissions, because
the respondent to this appeal had itself lodged an appeal against the Commissioner�s decision finding in
favour of the appellant at first instance and awarding compensation for the unfair dismissal and not
reinstatement.  Until such time as the respondent lodged its appeal, the agent for the appellant quite candidly
admitted that the appellant was content with the fruits of his litigation and submitted to the Full Bench that he
had no prior intention to appeal against the decision at first instance.�

54 It is apparent, therefore, that this ground of appeal is based upon a misunderstanding of the reasons of the Full Bench.  The
point being made by the majority of the Full Bench was quite clearly that the appellant had made a considered decision not
to appeal against the orders made in his favour by the Full Bench.  It was in this sense that the appellant �accepted the
decision� or �was content with the fruits of his litigation�.  The appeal and the proposed appeal raised quite discrete issues.

55 It must be stressed that the fact that a member of the Full Bench expresses his or her �general� agreement with the reasons
of another member is not an indication that every observation in those reasons has been adopted.  This is especially the case
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where the member expressing his or her general agreement with another member�s reasons then proceeds to set out in
summary form, as did Commissioner Kenner, his own reasons for joining in the ultimate decision.  Even if this ground of
appeal were to be upheld, it would not, in my opinion, be determinative of the appeal, having regard to what I consider to be
the low prospect of the proposed appeal being successful.  I would reject this ground.

(3) The Full Bench erred in law in finding that the appellant would not have pursued the failure to have secured
payments under a Federal Award that covered his employment and the Minimum Conditions of Employment Act

56 The decision of the Commissioner at first instance was that the Industrial Relations Commission did not have jurisdiction to
order the payment of any amounts due to the appellant under the Federal Award or the Minimum Conditions of Employment
Act.

57 The Full Bench did not make the finding complained of by the appellant in this ground.  The wording comes from the
reasons for judgment of the Chief Commissioner in a passage which I have set out above.  The comment was addressed to
the decision of the appellant to seek an extension of time for appealing only after the respondent had filed its notice of
appeal.  The reference to the matters not going to be pursued was only intended, in my view, to indicate that they were not
going to be pursued in the Industrial Relations Commission.

58 Section 179(1) of the Act, which is to be found in Div 1 of Pt VIII of the Workplace Relations Act, provides that where an
employer is required by an award to pay an amount to an employee, the employee may, not later than six years after the
employer was required to make the payment to the employee under the award, sue for the amount of the payment in the
Court or in any court of competent jurisdiction.  As previously noted, �Court� is defined in s 4 of the Act to mean the
Federal Court of Australia, whilst s 177A, for the purposes of Div 1 of Pt VIII, defines �court of competent jurisdiction� to
mean a District, County or Local Court or a magistrate�s court.  On the face of it, the Western Australian Industrial
Relations Commission has conferred upon it no jurisdiction to enforce Federal Awards.

59 Mr Richardson relied upon two decisions of Commissioner Fielding in support of his argument that the Western Australian
Industrial Relations Commission had jurisdiction to hear and determine the appellant�s claim for entitlements under the
Federal Award.  Those decisions were Colson v Shire of West Pilbara (1986) 66 WAIG 1256 and Hill v Rushton Building
Contractors Pty Ltd (1987) 67 WAIG 923.  It is important to observe that s 123 of the Commonwealth Conciliation and
Arbitration Act 1904, at the time of both those decisions, conferred jurisdiction in this area upon the Federal Court and �any
other court of competent jurisdiction� without, in the latter case, defining a court of competent jurisdiction.  This is in stark
contrast to s 177A of the Workplace Relations Act which now defines the expression in precise terms.  The decision of the
Full Court in Queensland in Alexander v Australian National Airlines Commission [1988] 1 QR 331, in which reliance
was placed upon Josephson v Walker (1914) 18 CLR 691 at 695, is readily distinguishable for the same reason.  It is not
necessary, in the circumstances, to answer this jurisdictional point.

60 I also leave open the question of whether, under s 23A(1)(a) of the Industrial Relations Act, a claim for the payment to the
claimant of any amount to which the claimant is entitled, but which is unrelated to his or her dismissal, is capable of being a
State law providing protection for an employee against harsh, unjust or unreasonable termination (however described in the
law) under s 152(1A) of the Workplace Relations Act and consequently within the jurisdiction of the Industrial Relations
Commission.  That was not an issue which was argued before us.

61 It is not necessary to answer the two questions just posed for the reason that, in any event, as the Commissioner at first
instance observed, there was a paucity of argument from the appellant with regard to the application of the Federal Award.
As he indicated, there had been no valid attempt made to prove the appellant�s eligibility.  Nor had there been any attempt
to prove the classification and salary level within the Federal Award that was alleged to have applied to the appellant, and
the Commission was not able, on the evidence, to determine whether the award applied.  The appellant has failed to
establish any amount to which he is entitled under the Federal Award.

62 The claim under the Minimum Conditions of Employment Act was an alternative claim to that made under the Federal
Award.  No particulars of this claim were provided to us, and we are not in a position to evaluate whether there is any
substance in it.  Furthermore, the appellant faces another jurisdictional hurdle.  In relation to any entitlement of the
appellant under the Minimum Conditions of Employment Act, by s 5(1), minimum conditions of employment extend to,
and bind, all employees and employers, and they are taken to be implied in any workplace agreement, in any award or, if a
contract of employment is not governed by a workplace agreement or an award, in that contract.  By s 7(c), a minimum
condition of employment may be enforced where the condition is implied in an award, under Pt III of the Industrial
Relations Act, or where it is implied in a contract of employment under s 83 of the Industrial Relations Act, as if it were a
provision of an award, industrial agreement or order (other than an order made under s 32 or s 66 of that Act.  Section 83 of
the Industrial Relations Act, which is to be found in Pt III, provides in s 83(1)(a) that an application for the enforcement of
an award, industrial agreement or order, shall not be made otherwise than to an Industrial Magistrate�s Court.

(4) The Full Bench erred in law in finding that the appellant was using the cross-appeal as a tactical weapon and as a
result the justice of the matter did not require that an extension of time be granted

63 Only the President referred to the appellant as having used the cross-appeal as a tactical weapon.  The Chief Commissioner
did not adopt the reasons of the President but based his decision upon his view that the appellant did not have a �real
prospect of succeeding given the evidence before the Commission in the first instance�.  He added that he was unable to
conclude that, on the material before the Full Bench, the rejection of the applications would constitute an injustice.

64 Commissioner Kenner, who merely expressed himself to be �in general agreement� with the President�s reasons, went on to
make some observations of his own, which effectively summarised his reasons for dismissing the applications.  They
contained no reference to the appellant�s pursuing an appeal as a tactical weapon.  His conclusion on the merits was that he
was not persuaded that the appeal would have any reasonable prospect of success, the practicability of reinstatement turning
upon the credibility of the relevant witnesses.  Nor was Commissioner Kenner persuaded that there was an arguable case
open to the appellant in relation to his claims under the Federal Award and the Minimum Conditions of Employment Act.

65 It is further to be observed that the President�s reference to the appellant�s cross-appeal as a tactical weapon came after his
statement that he was not satisfied that the justice of the matter, on the authorities referred to by him, required that the
applications to extend time should be granted for all the reasons which he had given.

66 There is, in my opinion, no merit in this ground.
(5) The Full Bench erred in law in finding that the reasons for the delay were cogently against granting an extension of

time
67 This �finding� is only to be found in a paragraph in the President�s reasons which dealt with the prospects of the appeal.

His Honour said, �I am not unequivocally able to say that the prospect of succeeding on appeal is a real one on the
submissions put and the reasons for delay are cogently against granting the application, with the resultant prospective
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detriment to the respondent, which I have described above�.  His Honour then went on to say that he was not satisfied that
the justice of the matter, on the authorities referred to by him, required that the applications to extend time be granted, for
all of the reasons which he had given.  He added that equity, good conscience and the substantial merits of the case and the
consideration of the interests of the parties pursuant to s 26(1)(a) and (c) of the Industrial Relations Act, lay with the making
of the orders which the Full Bench had already made.

68 The Chief Commissioner and Commissioner Kenner each summarised his reasons as I have already set out.  Each of them
made reference to the decision of the appellant not to appeal until the respondent instituted its appeal; but each then
proceeded to deal with the merits of the case.  Neither was satisfied that the appellant had a reasonable prospect of success
or an arguable case.  Neither took up the President�s argument regarding the respondent�s delay.  As with the previous
ground of appeal, the alleged finding of the President cannot be attributed to the other members of the Full Bench.

(6) The Full Bench erred in law in not following the principle in FDR Pty Ltd v Gilmore (supra)
69 This ground of appeal has already been discussed.  FDR Pty Ltd v Gilmore did not lay down some principle which should

be followed.  The Full Bench was required to exercise its discretion taking into account all the relevant factors.  In this case,
the significant factors to emerge from the reasons of the individual members of the Full Bench were the limited prospects of
a successful appeal and the conclusion that to refuse the application would not constitute an injustice.  There is no substance
in this ground of appeal.

(7) The Full Bench erred in law in finding that there was detriment to the respondent in that the appellant was bringing
an appeal that he did not intend to bring because he was satisfied with the order

70 The comment that there was �resultant prospective detriment� to the respondent was made by the President.  The detriment
is referred to in a single sentence where his Honour says that, �For the respondent, there is no detriment in allowing the
application, save and except that it faces an appeal that the appellant did not intend to bring because he was satisfied with
the order�.  In its context, this does not appear to me to be a matter upon which the President placed a great deal of weight,
and it was not an issue which was taken up by either of the other Commissioners.  There really could be little detriment to
the respondent, having regard to the fact that it had already instituted an appeal and to its concession that it had not suffered
any great prejudice.

71 I am unable to accept that the views expressed in this matter by the President constituted a finding by the Full Bench.
(8) The Full Bench erred in law in finding that the appellant would not be at a disadvantage if the application for an

extension of time failed
72 The passage upon which this ground of appeal is based appears in the reasons of the President in a passage which I have

previously discussed.  For the appellant it was argued that he would lose his right to persuade the Full Bench to exercise its
discretion to order reinstatement.  Counsel for the respondent, however, citing City of Geraldton v Cooling [2000] WASCA
364, argued that, if the appellant�s appeal seeking reinstatement were to be successful, then, if the respondent is minded to
pay compensation, rather than reinstate the appellant, it cannot be compelled to reinstate him.

73 Under s 23A(1)(b) of the Industrial Relations Act, the Commission may order the employer to reinstate or re-employ a
claimant who has been harshly, oppressively or unfairly dismissed.  Subsection (1)(ba) provides that, subject to subs (1a)
and subs (4) the Commission may order the employer to pay compensation to the claimant for loss or injury caused by the
dismissal.  By subs (1a), which was substituted for the previous subs (1a) in 1997, the Commission is prohibited from
making an order under subs (1)(ba) unless either it is satisfied that reinstatement or re-employment of the claimant is
impracticable or the employer has agreed to pay the compensation instead of reinstating or re-employing the claimant.  It is
to be noted that the �agreement� is that of the employer.  The section does not refer to an agreement between the employer
and the claimant.  Furthermore, by subs (3), if an employer fails to comply with an order under subs (1)(b) the Commission
may, upon further application, revoke that order and, subject to subs (4), make an order for the payment of compensation
for loss or injury caused by the dismissal.  Subsection (4) provides that the amount ordered to be paid under subs (1)(ba) or
(3) is not to exceed six months� remuneration of the claimant.  As was said by the Minister for Labour Relations in his
second reading speech in the Legislative Assembly on 2 March 1997, as a result of the amendments made to s 23A
�employers can now decide whether they wish to compensate employees for loss or injury caused by the dismissal instead
of reinstatement or re-employment�.

74 In the course of the hearing before us, counsel for the respondent informed the Court that it has always been the
respondent�s position in the case that reinstatement is impracticable and that it is something which the respondent does not
want.  It is therefore prepared to pay compensation if the decision should go against it.

75 From a practical point of view, it is pointless for the appellant to pursue his claim for reinstatement.
(9) The Full Bench erred in law in not granting an extension of time when it found that there was an arguable case
76 In two passages in his reasons, the learned President referred to a �strong argument� and later said that, having considered

the prospect of the appeal succeeding, he was not �unequivocally� able to say that the prospect of succeeding on appeal was
a real one on the submissions put.

77 Chief Commissioner Coleman, in contradistinction to the President, referred to the appropriate test as being whether there
was a real prospect of the appellant succeeding in the substantive appeal.  He concluded that nothing which had been put to
the Full Bench showed that there was a real prospect of the appellant succeeding in the substantive appeal.  He indicated
that the claim for reinstatement appeared to be the only ground upon which some semblance of an arguable case might have
been mounted, but he added that, to a significant extent, it was dependent upon overturning the Commission�s findings
based on credibility.

78 Commissioner Kenner referred to the test as being whether the appeal would have any reasonable prospect of success and
he said he was not persuaded that there was an arguable case on the question of reinstatement or in relation to the claimed
entitlements.

79 It is quite erroneous to claim, as Mr Richardson did, that a recognition that the appellant had to overturn the
Commissioner�s findings based on credibility to succeed in the cross-appeal was itself recognition that there was an
arguable case in respect of the impracticability of reinstatement.  The use of the word �arguable� in this context is to be
treated with some caution.  As McHugh and Hayne JJ said in Jackamarra v Krakouer at 527 [31]�

�Both parties submitted that the test which the Court should apply before taking either of those steps [to strike
out the appeal for want of prosecution or considering whether to grant an extension of time for the taking of
the procedural steps necessary to make an appeal ready for hearing] was whether the appeal is �arguable� or
�fairly arguable�.  That apparent agreement may mask more than it reveals; much turns on what is meant by
�arguable� or �fairly arguable�.�
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80 At 529 [35] their Honours continued�
�The parties submitted here that the Full Court should have decided whether the appeal was �arguable�.  It is
important to understand what is meant in this context by �arguable�.  If it means no more than that counsel,
acting responsibly, can formulate an argument which can properly be advanced in support of the appeal, the
test is too loose; if it is clear that that argument will fail, the appeal should not proceed.  To permit it to
proceed is to subject the respondent to the many costs of litigation.�

81 In my opinion, although there may be some inconsistency in the tests referred to by the President, in my opinion, the other
members of the Full Bench applied an appropriate test.  I would reject this ground of appeal.

(10) The Full Bench erred in law in finding that the cross-appeal had no prospect of success without examining all of the
evidence

82 There was no obligation upon the Full Bench to examine all of the evidence before the Commissioner at first instance.  To
do so would have been to determine the appeal itself.

83 The usual approach to a consideration of the prospects for success of a proposed appeal is set out above in par [9] and
par [10] in the joint judgment of Brennan CJ and McHugh J in Jackamarra v Krakouer.  An appellate court does not
normally go into much detail on the merits and there was no requirement for the Full Bench to go into all the evidence; but
where it fell into error, in my opinion, was in discouraging Mr Richardson from dealing with the proposed grounds of
appeal.  In the circumstances, Mr Richardson did not attempt to argue the merits of the case, and he said only that the
Commissioner had not properly considered any of the authorities, and that he had found that it was impracticable to
reinstate the appellant because there had been a restructuring which precluded his reinstatement.  Mr Richardson omitted to
point out to the Full Bench that the Commissioner had also found that reinstatement was impracticable because he was not
satisfied that a reasonable working relationship was able to be established between the parties.  He made only a fleeting
reference to the alternative claim for the payment to the appellant of amounts to which he maintained he was entitled.  I do
not consider that in this respect the Full Bench complied with the rules of procedural fairness referred to by Brennan CJ and
McHugh J in Jackamarra v Krakouer at 522[10].

84 Mr Richardson, conceded in this Court that a major part of the appellant�s case was that the �respondent�s witnesses� had
not told the truth.  The great majority of the �respondent�s witnesses�, however, as already noted, were called by the
appellant himself.  The credibility of the witnesses was at all times of critical importance.  Clearly, however, the learned
Commissioner on the issue of reinstatement rejected the evidence of the appellant and accepted the evidence of the
employees of the respondent.

85 Before this Court, Mr Richardson went into considerable detail with respect to the evidence which supported the appellant�s
case, and he provided us with 139 pages of written submissions.  A consideration of the evidence available to us has
convinced me that there was ample evidence to support the conclusion of Commissioner Parks that, by the time the matter
had come on for hearing before him, reinstatement was impracticable, both by reason of the restructuring in the operations
of the appellant which had taken place and by reason of a working relationship between the appellant and the respondent
being unable to be restored.

86 Commissioner Parks indicated in his reasons that he had regard to all of the evidence but that, for the purposes of his
reasons, he referred only to those aspects of the evidence which he considered to be relevant to the central issues which had
been raised.

87 The evidence of Mr Bauchop was that the restructuring undertaken by the respondent did not amount merely to a change in
the titles of the respondent�s employees.  The appointments to the positions of Senior Duty Managers were intended to
result in a restructuring of the working rosters, with a reduction in the need for what were described as �casual staff� and
consequently a reduction in their number.  The Senior Duty Managers were intended to work the majority of the evenings
with a team of Assistant Duty Managers working the balance of the evenings, in addition to supporting the Senior Duty
Managers by making sure that all of the required procedures were being followed.  The aim of the respondent was to
establish the best possible team of the more experienced duty managers under the new appointees in order to resolve
problems which the respondent had been experiencing.

88 Ms C H Hoesle was appointed as one of the new Senior Duty Managers.  She had spoken to the appellant about the planned
changes.  She found him to be very frustrated and annoyed and said that he had made all sorts of accusations to her.  On the
other hand, there was evidence of complaints having been made regarding the appellant�s behaviour in relation to
derogatory remarks which he had made when he addressed women, a matter concerning which Ms V Stamelos had spoken
to him.  Mr N P Marshall, another employee of the respondent, spoke of the appellant as having been rude to, and harassed,
his mother when he was trying to contact Mr Marshall concerning a dispute regarding conditions of employment.
Mr Marshall claimed that the majority of the other members of staff disliked the appellant.  Having regard to the way he
went about his work, they believed he was hindering them a lot and bothering them.  He was described as rubbing people up
the wrong way.  Mr Marshall also claimed that he had seen the appellant rummaging through Mr Bauchop�s files in his
office, a claim which the appellant denied.

89 Ms Leslie and Mr Bauchop gave evidence regarding the meeting at which the appellant was informed that he would not be
placed on the roster for future work.  The appellant was said to have been frustrated and annoyed with them.  Mr Bauchop
was insulted by the appellant for the majority of the time.  He described the appellant as being full of rage.  The appellant
told Mr Bauchop that he was weak, and he made very harsh and cutting comments.  Mr Bauchop, on the other hand,
claimed that the appellant had previously been very negative, continually asking about an increase in pay and wanting shifts
that suited him.

90 Mr V Rettura, an officer of the City of Bayswater who had been seconded to the Morley Recreation Centre, criticised the
appellant for having barred his way into his office at the centre on two occasions and for being abrupt and quite rude
towards him and also for �barging� into his office and disturbing an interview he was conducting with clients.  He also
complained of continuing criticism of himself and others by the appellant.

91 The Commissioner made no specific findings on the foregoing evidence of Mr Bauchop and the respondent�s other
employees, but on that evidence it was clearly open to the Commissioner to conclude, as he did, that a reasonable working
relationship was most unlikely to be established in the future between the appellant on the one hand and Mr Bauchop and
the respondent�s other employees on the other.  No reasons of any substance were advanced on behalf of the appellant as to
why his evidence should have been preferred to that of the respondent�s employees and of Mr Rettura.

92 Under this ground of appeal, the appellant also claimed that Commissioner Parks should have ordered the respondent to pay
costs, on the ground that the respondent had treated both the appellant and the Commissioner with arrogance and contempt,
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that it had failed to discover and produce all of the relevant documents in its possession and that its officers and witnesses
had deliberately lied in the Commission on matters material to the determination of the application for remedies pursuant to
an unfair dismissal.  Section 27(1)(c) of the Industrial Relations Act empowers the Commission to award costs.  However, it
is only in special circumstances that costs will be ordered to be paid by a party.  In this case, Commissioner Parks did not
find that the respondent�s officers and witnesses had lied and no basis has been shown for departing from the normal rule.
In any event, counsel for the respondent indicated that, although some mention of costs had been made in the course of the
hearing, no application for costs had actually been made to Commissioner Parks in that regard.  Mr Richardson did not
challenge this statement.  No basis has been demonstrated for any departure by the Commissioner from the normal practice
that costs should not generally be awarded in this jurisdiction.

(11) The Full Bench erred in law in not properly applying the principles in Esther Investments Pty Ltd v Markalinga Pty
Ltd (supra) in deciding whether an extension of time should be granted

93 Esther Investments Pty Ltd v Markalinga Pty Ltd was not a case in which an extension of time for instituting an appeal had
been sought.  The learned President set out the principles to be derived from Gallo v Dawson, which is the leading authority
on the principles to be applied in relation to the granting of extensions of time for instituting appeals, and I have referred in
these reasons to the assistance to be derived from the decision in Jackamarra v Krakouer in this respect.  Having reviewed
the evidence upon which the appellant has relied I am not persuaded that the strength of the proposed appeal is such as to
warrant an extension of time.

(12) The Full Bench erred in law in applying the wrong principles in deciding whether an extension of time should be
granted

94 This ground has been sufficiently covered under the preceding proposed grounds of appeal and it is unnecessary for me
further to expand upon them.

95 For the foregoing reasons, I would dismiss this appeal.
96 SCOTT J:  In this matter I have had the opportunity of reading in draft the reasons to be published by the Presiding Judge.

I generally agree with his Honour�s reasons and the conclusion that the appeal should be dismissed.  In particular I endorse
the view that it was unfortunate that the Full Bench did not give counsel for the appellant the opportunity of at least
outlining the grounds of appeal so that in the broad sense the merits of the appeal could have been evaluated.

97 The merits of the appeal, had the extension of time been granted, have been outlined in considerable detail in this Court and
I agree with the conclusions of the Presiding Judge that the grounds of appeal have not been made out.

98 Whilst ordinarily in these circumstances an extension of time would be granted where, as here, the substance of the appeal
is without merit, an extension of time should not be granted.

99 I also agree that the appeal should be dismissed.
100 PARKER J:  I agree with the Presiding Judge, for the reasons he has published, that this appeal should be dismissed.

_________

2001 WAIRC 04472
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES MICHAEL COUSINS, APPELLANT
v.
YMCA OF PERTH, RESPONDENT

CORAM JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE SCOTT
JUSTICE PARKER

DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO/S. IAC 6 OF 2000
CITATION NO. 2001 WAIRC 04472
_________________________________________________________________________________________________________

Result Appeal Dismissed
Representation
Appellant MR M RICHARDSON (INDUSTRIAL AGENT)
Respondent MR AJ RANDLES (OF COUNSEL)
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Richardson (Industrial Agent) for the Appellant and Mr AJ Randles (of Counsel) for the Respondent, THE
COURT HEREBY ORDERS that�

The Appeal be dismissed.
(Sgd.) J. SPURLING,

[L.S.] Clerk of the Court.
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FULL BENCH—Appeals against decision of Commission—
2001 WAIRC 04445

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF COMMUNITY DEVELOPMENT,

APPELLANT
v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 18 DECEMBER 2001
FILE NO/S. FBA 55 OF 2001
CITATION NO. 2001 WAIRC 04445
_________________________________________________________________________________________________________

Decision Application to dismiss appeal dismissed and orders for particulars.
Appearances
Appellant Mr D J Matthews (of Counsel) by leave
Respondent Ms M In de Braekt (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�
1 These are the unanimous reasons for decision of the Full Bench.
2 This was an application by the abovenamed respondent filed in the guise of a notice of objection and contention which the Full

Bench, as a matter of convenience, nevertheless allowed to proceed as an application, even though there is no provision for
such a procedure in the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�) and the Industrial
Relations Commission Regulations 1985 (hereinafter referred to as �the Regulations�) (see s.27(1)(m) and s.27(1)(u) of the
Act and see also Regulation 93 of the Regulations).

3 There were also complaints that the appeal sought to raise matters which were not raised at first instance and sought to do so
contrary to s.49(4) of the Act.  Inter alia, it was also submitted on behalf of the applicant (the respondent) that the appeal has
no prospect of success and it is baseless.  The appeal was instituted within 21 days of the date of the decision, namely on 16
November 2001.

4 The grounds of appeal allege quite simply that the respondent�s alleged conduct did not touch the respondent�s employment
with the appellant which would mean that the employer was entitled to enquire into that conduct.  It is also clear from the
notice of appeal that the appellant was appealing against the decision by the Public Service Arbitrator that he should seek
disciplinary action against Mr Hand in relation to certain alleged conduct because the alleged conduct did not touch upon
Mr Hand�s employment.  It was also clear that the appellant wishes to have that decision set aside so that disciplinary action
may pursue.

5 The grounds of appeal also allege that the Public Service Arbitrator was in error because there was a relevant connection
between the respondent�s alleged conduct and his employment with the appellant.

6 To a substantial extent, ground 1.2 merely repeats in another form what is alleged in ground 1.1 of the grounds of appeal and is
clearly otiose.

7 The primary question is whether the grounds of appeal comply with ground 1.2.  The primary question is whether the grounds
of appeal, namely ground 1.1, comply with Regulation 29(2) of the Regulations.  It is not necessary to consider ground 1.2
because of our earlier comment that in our opinion it is otiose.  In order to comply there must be provided the particulars
required by Regulation 29(2).

8 The particulars provided as ground 1.2 do not specify that the finding was against the evidence and/or the weight of the
evidence, and more significantly does not recite the particulars relied on to demonstrate that allegation.  Further no specific
reasons are alleged as to why the decision was wrong in law, as it seems to be alleged.  In both those deficiencies there is a
failure to comply with Regulation 29(2).

9 As to the submissions in relation to s.49(4) of the Act, they are clearly bound up with submissions which would be made as to
merit on appeal.  Further, those submissions are better made, if they are to be made, when the respondent has had the benefit
of the particulars which it says were not provided.  As to the submissions concerning the merits of the appeal, those too are
premature for the same reasons.

10 Next, notwithstanding the appellant�s failure to comply with Regulation 29(2) of the Regulations, the detriment to be suffered
by the appellant by the appeal being dismissed for that reason, if of course that course is open, is too great, and it would create
too great an injustice.  We say that because the appellant then loses the right of appeal which on the grounds as they appear
does not appear an obviously groundless appeal.

11 The respondent is left with this opportunity to answer the appeal in any event.
12 Accordingly, it was our opinion that the matter be best resolved by ordering particulars to be provided in accordance with

Regulation 29(2), by striking particular 1.2 of the grounds of appeal out as otiose, and by dismissing the rest of the application
as premature, for all of those reasons.

13 For those reasons, we agreed to make the orders which the Full Bench made in this matter.

_________
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2001 WAIRC 04839
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF COMMUNITY DEVELOPMENT,
APPELLANT
v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO/S. FBA 55 OF 2001
CITATION NO. 2001 WAIRC 04389
_________________________________________________________________________________________________________

Decision Application to dismiss appeal dismissed and orders for particulars.
Appearances
Appellant Mr D J Matthews (of Counsel) by leave
Respondent Ms M In de Braekt (as agent)
_________________________________________________________________________________________________________

Order
This matter having come on for the hearing and determination by the Full Bench of a Notice of Contention filed herein on behalf of
the abovenamed respondent, on the 10th day of December 2001, and having heard Mr D J Matthews (of Counsel) by leave on
behalf of the appellant, and Ms M In de Braekt, as agent, on behalf of the respondent, and the Full Bench having determined that its
reasons for decision will issue at a future date, it is this day, the 11th day of December 2001, ordered as follows:-

(1) THAT the appellant, file and serve upon the respondent, full particulars of ground
1.1 of the Grounds of Appeal within 7 days of the date of this order.

(2) THAT ground 1.2 of the Grounds of Appeal be struck out.
(3) THAT the application otherwise be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2001 WAIRC 04440
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAYMAN HOLDINGS PTY LTD ABN 009 309 468 TRADING AS REYNOLDS &
ASSOCIATES, APPELLANT
v.
MITCHELL ROBERT STUART BARNES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED MONDAY, 17 DECEMBER 2001
FILE NO/S. FBA 41 OF 2001
CITATION NO. 2001 WAIRC 04440
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Ms L Horwood (of Counsel), by leave
Respondent Mr D Leask (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed appellant employer, Dayman Holdings Pty Ltd (hereinafter referred to as �Dayman�),

against the whole of the decision of the Commission, constituted by a single Commissioner, given on 1 June 2001 and
18 June 2001 in matter No 1792 of 2000.  The appeal is against the decision that the abovenamed respondent, Mr Mitchell
Robert Stuart Barnes, was unfairly dismissed and that he had been denied a benefit (not being a benefit arising under an
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award or order) which arises out of his contract of employment.  However, at the hearing of this matter, the claim for
contractual benefits was not pursued.

2 The decision appealed against, formal parts omitted, is in the following terms:-
�1. Declares that the Applicant was unfairly dismissed.
 2. Orders that the Respondent do pay the Applicant $21,153.85 (gross), to be paid in three equal instalments

as compensation.
 3. Orders that the Respondent pay the first instalment by 13 July 2001, the second instalment by 10 August

2001 and the third and final instalment by 7 September 2001.�
Extension of Time
3 There was also an application for an extension of time within which to lodge the appeal books.  There was a delay in

obtaining statements and a further delay caused by the appellant receiving a quote for the cost of obtaining the transcript
which was incorrect and excessive.  The application was made on 29 August 2001.  That is the day on which the appeal
books were lodged.  The Notice of Appeal was filed on 9 July 2001.

4 The application to extend time within which to file and serve appeal books was granted, it being clear to the Full Bench that
no real injustice would be caused to the respondent by the granting of such leave (see Jackamarra v Krakouer and Another
195 CLR 516 at 520 per Brennan and McHugh JJ) (see also s.26(1)(a) of the Industrial Relations Act 1979 (as amended)).

GROUNDS OF APPEAL
5 The grounds of appeal are as follows:-

�The Commissioner erred in law and/or fact in�
1.1 Finding that the employment contract contained no period of notice to terminate, when the Respondent�s

actions indicated he had accepted the terms of a two week notification period.
1.2 Failing to find that the Applicant�s action of leaving a copy of his accountant�s letter advising the draft

employment contract was acceptable on Mr Reynolds desk constituted an acceptance of the terms by the
Applicant.

1.3 Finding that the Applicant carried out a senior professional role in the Respondent�s business and in so
doing failing to have regard to the evidence presented at the hearing as to the Applicant�s lack of
performance of his duties, unprofessional personal presentation, unprofessional behaviour (displays of
temper), and the fact that the Applicant was only billing 31 % of the time he should have been accounting
for.

1.4 Failing to have regard to the fact that the Applicant�s effective notice of termination was one month, given
that the Commissioner accepted that the Respondent gave the Applicant two weeks to demonstrate real
changes in his work and to demonstrate to the Respondent that the Applicant could do the job, and the
Applicant was given a further 2 weeks salary at the conclusion of the aforementioned 2 week period.

We accordingly seek an order that the decision be overturned and that the Respondent be required to pay to the
Appellant the sum of $3,846.15, being 2 weeks salary paid in lieu of notice, when the Respondent in fact already
had reasonable notice that his employment would be terminated if he didn�t demonstrate he could perform
according to his obligations under his contract of employment.�

APPLICATION TO ADDUCE FRESH EVIDENCE
6 It is fair to observe that the grounds of appeal contain no specific attack on the finding that the dismissal was unfair.
7 There was an application on the part of the appellant for leave to adduce fresh evidence.  The appellant sought to adduce in

this matter the timesheets and statements of one Ken Painter sworn on 13 August 2001 and one Tim Shaw, unsworn.  The
timesheets are said to be a record of the amount of time that Mr Barnes accounted for whilst he was in the employ of
Reynolds and Associates.

8 Evidence was given at the hearing (see page 124a of the transcript at first instance) that Mr Barnes was only accounting for
approximately 30% of his time, and this evidence was not challenged.  The appellant submitted that expert evidence should
be adduced to show that this was an unacceptably low standard.  It was stated from the bar table that it was hoped to obtain
the sworn statements of two advertising executives with experience in the industry to attest to this fact, but such evidence,
even if it were allowed, was not sought to be adduced.

9 It was submitted that the industry standards of the expected percentage of time to be billed was a factor which should be
properly considered on appeal.  The assertion was that Mr Barnes did not bill more than approximately 30% of his time was
not challenged, and the timesheets should be before the Full Bench since the Commissioner at first instance did not appear
to give due consideration to this point in her findings.  There was nothing in that evidence which seemed germane to the
appeal, it was submitted, the application being opposed.

10 The statement from Mr Painter was finalised on 13 August 2001.  A letter was sent to Mr Shaw by the appellant�s
representatives which was lost and a further letter sent to a post office and was returned to sender.  Mr Shaw advised during
a telephone conversation with the appellant�s solicitor on 28 August 2001, it was said, that he was flying to Singapore on
business and was due to depart in the next half hour and did not have a facsimile number on which he could be contacted to
hand.  The matter was heard on 9 and 10 April 2001 and the order was made 18 June 2001 after the hearing, and the
contract was sought to be made with Mr Shaw and Mr Painter after that.

11 Indeed, all the attempts to obtain the evidence seem to have occurred after the order appealed against was made.
12 Within the principles laid down in FCU v George Moss Limited 70 WAIG 3040 (FB) and in Orr v Holmes and Another

[1948] 76 CLR 632, it was not established to the Full Bench that the evidence sought to be admitted as fresh evidence
could not have been obtained with reasonable diligence for use at the trial.  Further evidence does not require to be
admitted or a new �trial� ordered on it unless an opposite result would have been reached at the hearing had the new
evidence been given.  (A new �trial� cannot be allowed if the unsuccessful party will simply put the same case but with
further evidence at the new trial).  No evidence was adduced at the hearing as to the percentage of time which an employee,
like the respondent, could reasonably be expected to have billed.  Thus the evidence to be adduced could have had no
influence on the result.  There was nothing to indicate that the evidence was credible.  For all of those reasons, however, I
joined with my colleagues in the decision not to admit the evidence.
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BACKGROUND
13 The appellant company conducts an advertising agency and Mr Mitchell Robert Stuart Barnes commenced his employment

with the appellant on 11 July 2000.  He was employed there as Creative Director in support of the appellant�s design and
advertising operations.  He had worked in the advertising industry since late November 1972.  Since December 1991, he
had mainly worked as a freelancer, contracting to other agencies while building his own business.

14 In November 1999, he started a business called �Stampede Advertising and Marketing�.  The business primarily offered
advertising services rather than design services and his clients were substantially engaged in retail shopping.  In particular,
he provided advertising services to shopping centres.  In the middle of 2000, his business was almost to the point where he
was unable to deal with the amount of work which the business was obtaining.

15 Mr Barnes approached Mr Robert John Reynolds, a Director of the appellant company (and its majority shareholder) whose
business was principally a design studio.  He was of the opinion that Palandri Wines, a prospective joint client of the
parties, would principally require the services of a design studio rather than advertising because the services which they
require would be the design of prospectuses and wine bottle labels.

16 Mr Reynolds advised Mr Barnes that he was intending to amalgamate with another organisation which would increase his
work in the mining sector.  In particular, he expected a large increase in work in the area of production of annual reports.
Instead of pursuing Palandri Wines and entering into a joint venture, Mr Reynolds suggested that Mr Barnes be employed
by the appellant.  The appellant had not previously employed a Creative Director but had, from time to time, used the
services of one on a contract basis.

17 On 3 July 2000, Mr Barnes wrote to Mr Reynolds concerning their discussions.  He then provided samples of work to Mr
Reynolds for his review.  After reviewing Mr Barnes� work, Mr Reynolds negotiated a salary with him of $100,000.00 per
annum and superannuation of $10,000.00 per annum.  It was also agreed that he would be paid two six monthly
performance based bonuses of $7,500.00 each.  Mr Reynolds informed Mr Barnes that he wanted him to commence work
straight away, and Mr Reynolds wrote to Mr Barnes on 10 July 2000 making an offer of employment in the following
terms:-

�Further to our conversation this morning, please accept the following as a firm offer of employment with duties to
commence immediately.
Your salary will be $100,000 per annum plus superannuation of $10,000.  In addition, you will receive performance
based bonuses of $7,500 twice yearly (December, June).
This performance is as agreed by you and I and will take into account growth, client satisfaction and profitability.
Mitchell, should you find the a (sic) foregoing enough to excite, join the team, as it can only get better for all of us.�

18 On 13 July 2000, Mr Barnes� accountant faxed to him a draft of an employment agreement which, in its material terms, was
as follows:-

�1. Period of Employment
1.l This Agreement commences on the date it is signed, and is for a minimum term of 12 months.  It continues

after that until terminated by either party giving not less then 30 days� prior written notice to the other
expiring at any time.

1.2 This Agreement also ratifies the terms of the Employee�s employment since the commencement of his
employment with the Company.

2. Duties
2.1 The position in which the Company employs the Employee is as Creative Director in support of the

Company�s design and advertising operations.
2.2 The Employee must perform all the functions of that position and such other services as may be determined

by the Company from time to time.
2.3 The Employee must carry out his employment in such manner and at such time as the  Company may from

time to time reasonably direct.
3. Remuneration
3.1 The Company shall remunerate the Employee as follows�

Base salary (paid fortnightly) $75,000
Superannuation (paid monthly�
refer Clause 3.3) $36,000
Performance based bonuses (paid
six monthly - refer Clause 4. 1) $16,000

3.2 On each anniversary of this Agreement, the Company shall review and renegotiate the Employee�s
remuneration package.  Any agreement between the parties as to a renegotiated remuneration package shall
be in writing.

3.3 Superannuation contributions shall be made monthly by the Company to a complying superannuation fund
of the Employee�s choice at an initial rate of $2,916.67 per month.

3.4 Upon termination of the employment, all remuneration and other entitlements must be paid only up to the
date of termination, adjusted on a daily basis whether or not a full year has elapsed.

11. Severability
11.1 If anything in this agreement is unenforceable, illegal or void then it is severed and the rest of this

agreement remains in force.
12. Entire Understanding
12.1     This agreement�

(1) is the entire agreement and understanding between the parties on everything connected with the
subject matter of this agreement; and

(2)  supersedes any prior agreement or understanding on anything connected with that subject matter.
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12.2 Each party has entered into this agreement without relying on any representation by any other party or any
person purporting to represent that party.

13. Variation
13.1 An amendment or variation to this agreement is not effective unless it is in writing and signed by the

parties.�
19 The draft agreement was given to Mr Reynolds.  Mr Reynolds said in evidence that he was shocked when he received the

draft agreement prescribing a 12  month period.  He passed it to his solicitors for review and they produced a further draft.
The only material amendment in the Barnes draft, was the Clause 1 Period of Employment, wherein the new draft Clause 1
stated as follows:-

�1. Period of Employment
1.1 3 months probation with 14 days notice by either party of termination.
1.2 This Agreement commences on the date it is signed, and can be terminated by either party giving not less

than 30 days� prior written notice to the other expiring at any time.
1.3 This Agreement also ratifies the terms of the Employee�s employment since the commencement of his

employment with the Company.�
20 Having received Mr Reynolds� draft, Mr Barnes sent it to his accountant who advised him that he had perused it and that it

was acceptable.  A copy of the accountant�s letter was left on Mr Reynolds� desk by Mr Barnes.  Neither draft of the
employment agreement was signed by either party.  The terms of engagement required by the appellant was, at all times, a
fixed period of 12 months which could not be terminated prior to that time by the giving of notice, according to Mr Barnes.

21 Mr Barnes also said that, by providing a copy of the letter from his accountant to Mr Reynolds, he accepted the terms and
conditions of the draft employment agreement.  Accordingly, the appellant therefore argued that Mr Barnes� employment
was subject to a period of three months� probation which could be terminated by the giving of 14 days� notice by either
party.

22 At law, the Commissioner at first instance observed that, an acceptance is a communication to the offer of an unqualified
assent to both the terms of the offer and to the implied invitation in every offer that the offeree commit himself or herself to
a contract.  Whether or not there is an acceptance is to be determined objectively by reference to the words or actions of the
offeree.  Such an enquiry involves two sub-questions, both of which must be positively answered.  Had there been an
unqualified assent and, has this assent been communicated to the offeror?  The Commissioner so observed (see Cheshire
and Fifoot�s Law of Contract, 7th Edition, at paragraph 3.22).

23 The Commissioner held that neither draft constituted a concluded agreement.  The Commissioner also found that the
duration of the contract was not fixed and no period of notice to terminate was agreed at law and the contract of
employment could be terminated by the giving of reasonable notice.

24 The Commissioner found that the work samples tendered in evidence revealed that the style of work prepared by Mr
Barnes was completely different to the style of work created by others engaged by the appellant.  Whilst the appellant�s
counsel argued that the real reason for termination of the employment was because of the failed merger between the
appellant�s business and other agencies which meant that insufficient work was generated to enable the appellant to pay Mr
Barnes the salary that was negotiated, no evidence of the appellant�s financial affairs or client numbers was adduced in
support of this contention.

25 The Commissioner held that the real reason for the termination was Mr Barnes� style of work and his way of working
which was different from the style of work which the appellant wished to produce for its clients.  She was satisfied that
Mr Barnes was given two weeks to change and it was apparent from all of the evidence given in the proceedings that his
style of work was incompatible with the requirements of the appellant�s business.  She was therefore satisfied that the
appellant was entitled to terminate Mr Barnes� employment by the giving of notice of termination.

26 The appellant paid Mr Barnes two weeks� pay in lieu of notice.  The question is whether two weeks� pay in lieu of notice
satisfied the requirements to give Mr Barnes reasonable notice or payment in lieu of reasonable notice.

27 The Commissioner held that the termination was unfair in that the appellant failed to provide a reasonable period of notice
or to make a payment to Mr Barnes in lieu of a reasonable period of notice.  She gave attention to a number of relevant
factors as the Full Bench decided in Tarozzi v WA Italian Club (Inc) 71 WAIG 2499 (FB).

28 The Commissioner then had regard to the fact that Mr Barnes had 28 years� experience in the advertising industry; that
before he had entered into employment with the appellant made a gross profit of $37,619.00 in his own agency and that he
recommenced his own agency in October 2000; the gross income of the business in three months was negligible; and,
further, the length of service was not long but his salary was high and he carried out a senior professional role.

29 In all of the circumstances, the Commissioner was of the view that Mr Barnes should have been given three months� notice
to terminate or three months� salary in lieu of notice.  She took into account that he was already paid two weeks� pay in lieu
of notice and made an order that he be paid 11 weeks� pay as compensation, being a sum of $21,153.85.

ISSUES AND CONCLUSIONS
30 I should first of all say that there are no grounds of appeal directed to the finding that the respondent was unfairly dismissed

and no submissions or no cogent submissions were made to that effect.  The hub of this appeal was that there was an
express term of notice of termination appearing in the contract of service, which was a written contract of service, or was at
least evidenced in writing.

31 The material facts were not in dispute.  There was a written offer of employment on 10 July 2000 made by Dayman to Mr
Barnes.  The offer contained few terms of employment but offered an annual salary with bonuses.  In particular no term of
notice of termination and no reference to termination was contained in the offer.

32 Mr Barnes commenced work on 11 July 2000.  After Mr Barnes commenced employment he asked his accountant to
prepare an employment agreement.  On 13 July 2000 his accountant faxed to him a draft of a written employment
agreement.  This contained a number of terms (see pages 21-22 of the appeal book (hereinafter referred to as �AB�)).
Naturally it contained the period of employment clause, Clause 1, which has been produced above, which prescribed a
minimum term for the agreement of twelve months terminable by either party on 30 days prior written notice.

33 That draft was given to Mr Reynolds who, in evidence, said that he was shocked when he read the written draft containing
the proposed minimum fixed twelve months term.  His solicitors reviewed the draft and produced a further draft with the
only material amendment (see page 22(AB)) providing for a three month probation period terminable on 14 days notice by
either party, and providing for no less than 30 days prior written notice of a termination on either side.
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34 That draft was received by Mr Reynolds and sent to his solicitors.  Mr Barnes� accountant advised that the draft was
acceptable.  Mr Barnes left a copy of that letter on Mr Reynolds� desk.  It was common ground that neither draft of the
agreement was executed by any party.

35 There was no evidence that either party ever orally, or in any other way, indicated that he or it would sign such an
agreement.

36 The appellant�s case was that by providing a copy of the letter from his accountants, Slee and Stockden Pty Ltd, (see page
47(AB)) dated 20 August 2000 to Mr Reynolds, the respondent accepted the terms and conditions of the appellant�s draft
agreement.

37 Thus, the appellant�s case was that the respondent�s employment was subject to three months� probation terminable by the
giving of 14 days notice by either party.

38 It is trite to observe that where an offer is made a binding contract will result when, and only when the offeree has accepted
the offer (see Contract Law in Australia, 3rd Edition, Carter and Harland, page 32).

39 The Commissioner correctly referred above to the law relating to offer and acceptance.
40 There are a number of specific requirements within that framework:-

(a) The offer and acceptance must precisely correspond; that which has been proposed by the offeree must be accepted
in toto, no more and no less.

(b) Any departure from the offer will result in the purported acceptance being ineffective.  It will amount to a counter
offer (see Contract Law in Australia, 3rd Edition, (op cit) at page 38).

(c) Acceptance must also be unequivocal in that nothing further is left to be negotiated between the parties, and the
language used must be such as would clearly convey a definite decision by the offeree to be bound by the terms of
the offer (see Ballas v Theophilos (No 2) [1957] 98 CLR 193 and Appleby v Johnson (1874) LR 9 CP 158).

(d) Perhaps the current situation, where a purported acceptance is ineffective and operates merely as a counter offer, is
where it proposes one or more terms which are in addition to, or at any rate different in some respects from those
contained in the offer to which offers (see Mooney v Williams [1905] 3 CLR 1 (and see generally Contract Law in
Australia, 3rd Edition, (op cit) at pages 218-219).

41 In this case, there was no concluded written agreement because there was no offer which was accepted, or at least and most
relevantly, no offer of employment which was accepted, which contained a terms which provided for the giving of notice of
termination of the contract of employment.  I say that because:-
(a) Neither draft agreement constituted a concluded agreement, and neither was agreed to or executed, and there was

no evidence to that effect.
(b) There was an offer of employment made orally on 10 July and accepted orally on 11 July, which contained no

provision for notice of termination.
(c) There was no evidence of any agreement by Dayman to any minimum fixed term of twelve months� employment.

Indeed the contrary was the case as evidenced by the counter offer in Dayman�s draft agreement.
(d) (i) Both the draft agreements contain the clear expression that the agreement �commences on the date on

which it is signed, and that the agreement is the entire agreement and understanding between the parties�.
(ii) Thus �the agreement� could have no effect until executed by both parties; and did have no effect, because

neither �agreement� was executed.
(e) There was no evidence of any other agreed term of notice of termination.
(f) (i) In any event, even if that were not so, the mere placing of the letter from Slee and Stockden Pty Ltd

on Mr Reynold�s desk did not, and could not, constitute an acceptance of anything.  The letter contained the
advice that the agreement �appears acceptable�.  It is nothing other than advice.

(ii) In any event the letter (see page 47(AB)) contains �several comments�, which comments clearly suggest
amendments which might be made to the draft agreement.

(iii) Thus, the letter in its terms, placed on the Reynolds desk, properly constituted a further counter offer
because of the suggested amendments.  The letter was not evidence of acceptance of Dayman�s draft
agreement.

(iv) Alternatively, it was put there as a cause for discussion.
(v) There is no evidence otherwise.

42 There was no communication by the offeree to the offeror of an unqualified consent to the terms of the offer by either party
as offeree in relation to either draft agreement.  Indeed, Mr Barnes� response by putting the accountant�s letter on
Mr Reynold�s desk was, to the contrary, at most, an equivocal acceptance.  In fact, it was no acceptance.

43 Thus it was open to find on the evidence, and on the principles to which I have referred to above, that there was no
executed or indeed concluded agreement by which the parties agreed to any period of notice to terminate.  The
Commissioner was correct to so find.

44 The extent of the notice to be given was never agreed.  It was therefore the Commissioner�s duty to imply a term of
reasonable notice (see Tarozzi v WA Italian Club (Inc) (FB) (op cit) and see also Thompson v Gregmaun Farms Pty Ltd 80
WAIG 1733 (FB).

45 The duration of the contract was never fixed.  It was open to so find.
46 The nub of this appeal was that there was an express term of notice of termination applying in the contract of service which

was a written contract of service.
47 (a) As to Ground 1.3, there is no merit in that ground.  The Commissioner clearly found that the respondent carried out

a senior professional role.  That it was alleged that he did not carry out his role adequately, effectively or profitably,
is surely not relevant to the role which he was engaged to perform and the finding was not in error.

(b) Put shortly as was submitted on behalf of the respondent that he carried out a professional role, is entirely a
different question from how he performed in that role.  In any event, there was no evidence that his billing of 31%
of his time was inadequate, according to any proven standard.  That ground is not inadequate.
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48 As to Ground 1.4, in my opinion, the purported giving of 2 weeks� notice in which time the respondent should demonstrate
changes in his work, is quite irrelevant to the question before the Commission of what should be implied in the contract as
a term of reasonable notice.  Such a ground could not succeed.

49 The question before the Commission, once the Commission found no express contractual provision prescribing a term of
notice of termination, was what period to imply, as a matter of law as a term of reasonable notice.  Since there was no
express provision for notice, then as a matter of law, and because the contract was an employment contract, a period of
reasonable notice is to be implied in accordance with the principles applied in Tarozzi v WA Italian Club (Inc) (FB) (op cit)
which applies the principles discussed and expressed in Macken, McCarry and Sappideen, �The Law of Employment�, 4th

Edition at pages 164-168.  There was no appeal against the Commission�s actual finding as to what constituted reasonable
notice.

50 Such reasonable notice was not given or paid in accordance with the Commissioner�s finding as to what notice should be
implied as reasonable notice.  The failure to pay reasonable notice as required by the Commission constituted unfairness
within the principles in Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC), (see also Thompson
v Gregmaun Farms Pty Ltd (FB) (op cit)).  (Alternatively, it was a contractual benefit duly claimable) (see AWI
Administration Services Pty Ltd v Birnie 81 WAIG 2849 (FB) and the cases cited therein).

51 The Commissioner did not err in the exercise of her discretion (see House v The King [1936] 55 CLR 499) and indeed it
would not seem that the grounds of appeal contained any such allegation.

52 There was no error made either in implying the term of three months in the contract of service as a matter of law and none
demonstrated.

53 I would, for those reasons, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN�
54 I have read the reasons for decision of His Honour the President.  I agree with those reasons and have nothing to add.
COMMISSIONER A R BEECH�
55 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the President and I agree with his

conclusions.  I wish to add the following observations regarding some of the arguments advanced during the course of the
appeal.

56 There is a distinction to be made between an employer giving notice to terminate the contract of employment and an
employer giving an employee two weeks to improve his or her performance.  The giving of notice to terminate the contract
is a unilateral right given to a party to a contract and it operates to determine the contract by effluxion of the period of
notice (Birrell v. Australian National Airlines Commission (1984) 9 IR 101; 5 FCR 447).  Giving an employee two weeks
to improve performance is rather the giving of a warning by the employer to the employee that there is a need for him or
her to improve their performance otherwise other action may be taken including the action of terminating the contract of
employment.  It is not possible to run the two concepts together as the appellant here purports to do and suggest that this
gave Mr Barnes �close to the alternative 30 days� notice� of termination of his contract of employment.

57 On the facts of the matter before the Commission at first instance, the appellant advised Mr Barnes he had 2 weeks to
improve his performance.  That was not notice to terminate the contract of employment as the respondent itself recognized
because after the 2 two-week period it purported to terminate the contract by the separate act of paying Mr Barnes two
weeks� wages apparently in lieu of notice.

58 It cannot be said, therefore, that the two-week period given to Mr Barnes, and the payment of an additional two weeks�
wages at the expiry of that period, can be seen as being equivalent to the giving of 30 days� notice of termination.

59 Finally, it is as well to observe that giving notice and paying salary in lieu of giving notice, are also quite different
concepts.  It is quite settled that an employer cannot give payment in lieu of notice if the contract of employment does not
provide for it unless the parties themselves agree (Sanders v. Snell (1998) 72 ALJR 1508 at 1582).  To imply a term in the
contract which would allow the payment in lieu of notice in the absence of agreement would fly in the face of the express
term of the very contract which the appellant urged upon the Commission at first instance.  In any event, for the reasons
given by His Honour, there was no provision made in the contract of employment which actually existed for termination.

60 Ultimately, there was no provision agreed between the parties regarding the termination of Mr Barnes� employment and
accordingly the Commission had to assess what was reasonable notice.  That reasonable notice, as is made clear in Tarozzi
v. The Italian Club relied upon by the appellant itself, is a matter of the construction of the contract and not the behaviour
of the individual employee concerned.

THE PRESIDENT
61 For those reasons, the appeal is dismissed.

Order accordingly
_________

2001 WAIRC 04460
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAYMAN HOLDINGS PTY LTD ABN 009 309 468 TRADING AS REYNOLDS &
ASSOCIATES, APPELLANT
v.
MITCHELL ROBERT S BARNES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED MONDAY, 17 DECEMBER 2001
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FILE NO/S. FBA 41 OF 2001
CITATION NO. 2001 WAIRC 04460
_________________________________________________________________________________________________________

Decision Applications to extend time to file appeal books granted and application for leave to adduce
fresh evidence dismissed.

Appearances
Appellant Ms L Horwood (of Counsel), by leave
Respondent Mr D Leask (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 23rd day of November 2001, and having heard Ms L
Horwood (of Counsel), by leave, on behalf of the appellant and Mr D Leask (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered on the 17th day of
December 2001, it is this day, the 17th day of December 2001, ordered as follows:-

(1) THAT the applications filed herein to extend time to file and serve the appeal books in appeal No. FBA 41 of 2001 out
of time be and are hereby granted.

(2) THAT the application by the appellant for leave to adduce fresh evidence be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________

2001 WAIRC 04442
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAYMAN HOLDINGS PTY LTD ABN 009 309 468 TRADING AS REYNOLDS &
ASSOCIATES, APPELLANT
v.
MITCHELL ROBERT S BARNES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED MONDAY, 17 DECEMBER 2001
FILE NO/S. FBA 41 OF 2001
CITATION NO. 2001 WAIRC 04442
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Ms L Horwood (of Counsel), by leave
Respondent Mr D Leask (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 23rd day of November 2001, and having heard Ms L
Horwood (of Counsel), by leave, on behalf of the appellant and Mr D Leask (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered on the 17th day of
December 2001, it is this day, the 17th day of December 2001, ordered that appeal No FBA 41 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

____________________
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Decision Appeal dismissed.
Appearances
Appellant Mr D Howlett (of Counsel), by leave
Respondent Mr D M Jones, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed appellant, Mr Peter Glenn Dellys, against the decision of the Commission, constituted

by a single Commissioner, on 28 June 2001, whereby, on an application brought by Mr Dellys pursuant to s.29(1)(b)(i) and
(ii) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�), the Commissioner declared that
the applicant was harshly, oppressively or unfairly dismissed by the abovenamed respondent and ordered that the
respondent pay, as and by way of compensation, the sum of $26,251.10 to Mr Dellys, less taxation.  The appeal was against
part of the decision only, insofar as it related to quantum of compensation and contractual benefits, and also insofar as the
decision related to the finding that Mr Dellys� job had not been made redundant and he had not been dismissed as a result
of the redundancy.

GROUNDS OF APPEAL
2 The grounds of appeal are as follows:-

�Application and Amended Application
The Commissioner�
1. Erred in referring, in his decision to the application filed on 2 August 2000 and to details contained in that

application and not to the amended application that was sent to the Commission on 16 November 2000 and
amended in accordance with that document, along with further amendments, at the hearing on 29 January
2001.

2. Erred in the quantum of the compensation granted to the appellant.
Unfair Dismissal
The Commissioner�
3. Erred in not including, as part of the appellant�s compensation, commissions that the appellant would have

earned during the period of reasonable notice to which he was entitled as an implied term of his contract.
4. Erred in not awarding the appellant superannuation entitlements payable by reference to the quantum of the

commissions that the appellant was entitled to during the notice period.
5. Erred in deducting contractual benefits, by way of a redundancy payment and payment in lieu of notice,

from the award of compensation, when those sums were not subject to mitigation of loss.
Reasonable Notice
The Commissioner�
6. Erred in deciding that the appellant was not entitled to reasonable notice of termination of his employment

as an implied term of his contract of employment, in addition to a reasonable redundancy payment.
7. Erred in not awarding the appellant commission entitlements payable by reference to the quantum of the

reasonable notice that the appellant was entitled to.
8. Erred in not awarding the appellant superannuation entitlements payable by reference to the quantum of the

reasonable notice that the appellant was entitled to.
Redundancy and Redundancy Payment
The Commissioner�
9. Erred in not deciding that the appellant was made redundant by virtue of his job or position being made

redundant.
10. Erred in deciding that the appellant was not entitled to a reasonable redundancy payment as an implied term

of his contract of employment, in addition to a period of reasonable notice.
11. Erred in not awarding the appellant commission entitlements payable by reference to the quantum of the

reasonable redundancy payment that the appellant was entitled to.
12. Erred by not awarding the appellant superannuation entitlements payable by reference to the quantum of the

reasonable redundancy payment that the appellant was entitled to.
13. Erred in not notifying the parties that he was going to consider the question of whether the redundancy was

genuine and allowing the parties to make submissions on that matter.
14. Erred in holding that there was an onus on the employer to prove that the appellants redundancy was

genuine.
Contractual Benefits - Commissions
The Commissioner�
15. Erred in deciding that the appellant was not entitled to contractual benefits being commission payments as

claimed, as a term of his contract of employment.
16. Erred by not awarding the appellant superannuation entitlements payable by reference to the quantum of the

commissions that the appellant was entitled to.�
3 There was no cross appeal.
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BACKGROUND
4 The original application was made pursuant to s.29(1)(b)(i) and (ii) of the Act by the appellant.  Mr Dellys was employed

by the respondent as their National Agency Manager from 4 May 1998.  His contract of employment was said to be
contained in a letter dated 22 April 1998 (see pages 65-66 of the appeal book (hereinafter referred to as �AB�)) signed by
the Executive Director of the respondent, Mr Murray E Little, and signed by Mr Dellys on 23 April 1998.

5 On commencement of his employment, Mr Dellys was paid a base salary of $50,000.00 with commission being 10% of
fees earned, and called an incentive component (see paragraph 2 of the agreement (page 65(AB)).  There is also provision
for another commission component in paragraph 3 of that letter.  Paragraph 4 of that letter provides for superannuation
which was expressed as follows (see page 66(AB)):-

�4. Superannuation, which is paid under the Superannuation Guarantee Act (currently 6%).�
6 On 14 July 2000, Mr Dellys was dismissed by Mr Little.  He alleged that he was summarily dismissed.  It is not necessary

to go into a great deal of detail as to the facts surrounding the dismissal.  However, on 14 July 2000, Mr Little walked into
Mr Dellys� office and gave him a letter which advised that his position was being made redundant, and that he was
therefore dismissed as at close of business, that is 5.00 pm, on that day (see page 83 (AB)).  In the letter, Mr Little also
advised that Mr Dellys would be paid a redundancy payment equal to six weeks� salary, along with one month�s salary in
lieu of notice, and his annual leave entitlements.  Further, by the letter it was advised whether any accrued commission
entitlements owing would be calculated and paid to him as soon as possible.  They were so paid on 20 September 2000.
There was oral advice from Mr Little to Mr Dellys that day that the dismissal was due to a �restructure� and not due to his
performance.  He was paid one month�s salary in lieu of notice, which Mr Dellys asserted was not in accordance with the
terms of his contract of employment.  He did leave that afternoon.

7 Mr Dellys was also paid three weeks� for every completed year of service as a severance payment which was six weeks�
pay in total.  (It was certainly not expressed to be a gratuitous payment).

8 Mr Dellys claimed that he was not paid a reasonable redundancy payment and that the respondent acted in breach of the
Minimum Conditions of Employment Act 1993 (hereinafter referred as �the MCE Act�), s.40 and s.41, in particular, it
would seem.

9 In what was the amended application, that of 16 November 2000, by way of compensation and in the alternative to
reinstatement, he claimed the maximum compensation.

10 It was found that Mr Dellys had sought to mitigate his loss.
11 At the time of the conclusion of the hearing at first instance, he had not been employed for 33 weeks and had received only

unemployment benefits, by way of income, but nothing in the form of remuneration.  The submission on behalf of
Mr Dellys was that that 33 weeks� remuneration was the extent of his loss.

12 The Commissioner at first instance found that Mr Dellys received six weeks� redundancy pay and four weeks� pay in lieu
of notice which must be deducted from that loss.  Therefore, the loss proven as consequent upon his unfair dismissal was
23 weeks.

13 The Commissioner found that, notwithstanding that there were a range of salaries �used for the annual salary of Mr
Dellys�, the figure for annual salary was $54,954.00 to which would be added a figure of $4,396.32 for superannuation as
part of his remuneration, making a total of $59,350.32.  Thus, 23 weeks loss equalled $26,251.10.  Having made that
finding, that was the sum which was awarded for compensation.

14 The Commissioner then went on to note that Mr Dellys had claimed for a 12 months� redundancy payment and a
12 months� notice payment, together with commissions relating to these two components.  The Commissioner also noted
that these were not funds that �featured� in the signed contract of employment and were not sums which the Commission
could readily imply into the contract or award.

ISSUES AND CONCLUSIONS
15 The appeal is against part or parts of a discretionary decision, as that term is defined in Norbis v Norbis (1986) 161 CLR

513, (see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)), and, by grounds 1 and 2, Mr Dellys
alleges that the Commissioner at first instance erred in referring to the application filed on 2 August 2000 and not to the
amended application forwarded on 16 November 2000.  (It was never filed).  There were also grounds alleging that the
Commissioner erred in the quantum of compensation ordered to be awarded.

16 There was also a ground of appeal alleging that the Commissioner erred in awarding an amount or amounts in �lieu of�
reasonable notice, and another ground of appeal complaining that Mr Dellys had not been paid an amount by way of a
reasonable redundancy payment.  It was also alleged that the Commissioner erred in not awarding Mr Dellys
superannuation payments and commission as part of his claim for contractual benefits.

17 The application before the Commissioner was the amended application (see pages 11-16(AB)).  By that application, there
was a claim for reinstatement and for the maximum compensation as an alternative.  There was also a claim for contractual
benefits as follows (see page 16(AB)) paragraph 14:-

�Contractual Benefits
Reasonable Notice 12 months pay

$76,743.69
Reasonable Redundancy pay 12 months pay

$76,743.69
Commission forfeited due to
summarised dismissal (July 2000) $12,500.00�

18 There was also a claim for statutory benefits as follows:-
�Statutory superannuation entitlements based on 2 years pay or on the amount of reasonable notice and/or
reasonable redundancy payment ordered by the Commission.

$7,693.56�
19 The total benefits claimed was in the amount of $173,680.94.
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The Contractual Benefits, Claims and Mitigation
20 Claims for contractual benefits have been described and defined in detail in Ahern v AFTPI 79 WAIG 1867 (FB) and in

AWI Administration Services Pty Ltd v Birnie 81 WAIG 2849 (FB) (see also Perth Finishing College Pty Ltd v Watts
69 WAIG 2307 (FB)).

Was there a redundancy?
21 The Commissioner at first instance found that the termination of Mr Dellys� employment was not a redundancy as defined

in s.40 of the MCE Act.  There a redundancy is defined as follows:-
��redundant� means being no longer required by an employer to continue doing a job because, for a reason that is
not a usual reason for change in the employer�s work-force, the employer has decided that the job will not be done
by any person.�

22 It was submitted on behalf of the appellant and conceded on behalf of the respondent that the dismissal was a dismissal for
redundancy and that it was unfair (see pages 33-34 of the transcript on appeal).

23 It is quite clear from the findings made by the Commissioner at first instance (see paragraph 29, page 30(AB)) that a new
job was created importing some but not all of the duties formerly performed by Mr Dellys.  In other words, his own
position was actually abolished and was no longer required.  He did not apply for the new job, having been told that he did
not have the skills to do it.  He was then dismissed.

24 There was a redundancy as defined in the MCE Act and at common law (see Gromark Packaging v FMWU 73 WAIG 220
(IAC) and Kounis Metal Industries Pty Ltd v TWU 73 WAIG 14 (IAC) and see also the classic definition by Bray CJ in R v
Industrial Commission of SA; ex parte Adelaide Milk Supply Co-Op Ltd and Others  [1977] 16 SASR 6 at 8 where His
Honour said:-

�� the concept of redundancy in the context we are discussing seems to be simply this, that a job becomes
redundant when the employer no longer desires to have it performed by anyone.  A dismissal for redundancy seems
to be a dismissal, not on account of any personal act or default of the employee dismissed or any consideration
peculiar to him, but because the employer no longer wishes the job the employee has been doing to be done by
anyone.�

25 Both by concession and by the facts, Mr Dellys� job was made redundant within the statutory and the common law
definition and he was retrenched or dismissed.  It was an error to decide otherwise.

26 The dismissal, as the Commissioner found, was procedurally and substantially unfair, and therefore was correctly conceded
to be unfair.  In particular, there were no consultation or discussions in breach of the implied terms of the contract of
employment (see the MCE Act, s.40 and s.41).

27 In terms of the common law redundancy there was, in effect, a summary dismissal without discussions or reasonable
explanation or warning, and, in the circumstances of this case, there was also, even without the aid of the MCE Act or any
implied terms, the dismissal was, for those reasons, too, as the Commissioner at first instance correctly found, unfair.

28 It was therefore conceded and rightly in this appeal that he was unfairly dismissed, and it was conceded on behalf of the
appellant that the decision to make him redundant was unfair, and the dismissal of Mr Dellys, as a result, was unfair.

Commissions
29 Mr Dellys certainly had an entitlement to an incentive payment based on 10% of net application/approval/extension

commitment fees which he generated.  He also had an entitlement to an incentive component based on the calculation of
the volume of new business written by agents (see page 65(AB)).  He claimed commissions in his amended application and
described them in his written statement (see pages 35, 46, 48, and 56 (AB)).  He worked until the close of business on 14
July 2000 and he was not paid any commission payments for July.

30 It was submitted that commissions were estimated by Mr Dellys to be $12,500.00, that is, the sum which he would have
earned during the period of his notice had he been allowed to work it out.  He was denied the benefit of those entitlements
which were contractual benefits.

31 The respondent�s submission was that the original contract of employment (see page 65-66(AB)) contains an express term
providing for a 10% incentive component, payable quarterly.  This payment was unilaterally discontinued by the
respondent and commuted to a salary increase of approximately $5,500.00.  A new incentive package was reintroduced and
backdated to 1 July 1999.  No details of that incentive package are made known (see the memorandum of 1 February 2000
(page 74(AB))).

32 There was a payment of commission made to Mr Dellys on 28 September 2000 (see page 85-86(AB)).  It was therefore
submitted that, without more evidence as to the terms of the contract, it was not permissible to guess �the entitlement�
particularly.  In my opinion, that is not so.  There was sufficient evidence from the payments made on 28 September 2000
(see also the calculations submitted and relied on at pages 174-176(AB)) as to the amount of commission claimable.  It was
made quite clear, too, by that payment that the payment of commission was considered to be a term of the contract and
therefore that there was an entitlement under the contract to benefits.  It was open to so find and should have been so found.

Notice of Termination
33 This ground of appeal alleged that the Commissioner at first instance erred in failing to imply a term of reasonable notice

into the contract.  The Commissioner�s reason for so finding was that:-
�Given my findings and given that these sums are not sums that feature in the signed contract of employment, they
are not sums which the Commission could readily imply into the contract or award.�

(See paragraph 33, page 31 (AB)).
34 First, the law is clear.  When a contract of employment does not provide for notice of termination the Commission is

required to imply a reasonable length of notice of termination when no length of notice is expressed (see Tarozzi v WA
Italian Club (Inc) 71 WAIG 2499 (FB) and Macken, McCarry and Sappideen, �The Law of Employment�, 4th Edition, at
pages 165-168).  It was properly conceded that that was so in this case.  In deciding what is reasonable notice, a number of
factors will be relevant.  What is reasonable notice will depend on the circumstances of the case.  In this case, there was no
express term providing for what was reasonable notice.  The Commissioner at first instance erred as a matter of law in
failing to imply such a term.
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35 The question of relevant factors in deciding what is a reasonable term arises (see Tarozzi v WA Italian Club (Inc) (op cit)
and Macken, McCarry and Sappideen (op cit).  The relevant factors in this case, which, of course, are not necessarily
common to all cases, (and do not constitute an exhaustive list) are as follows:-
(a) Mr Dellys was the respondent�s National Agency Manager for a period of a little over two years, not a lengthy

period.  He was of managerial rank.
(b) His salary was $50,000.00 together with commission which was about $85,000.00 per year, although his salary was

also increased after his employment.
(c) He had left a position with Leaseplan Australia Ltd where he was Director of Sales.  His package there was

$85,000.00 plus a fully maintained vehicle.
(d) He was aged 43 years.
(e) He had and has no qualifications as such.
(f) It was difficult to find employment.
(g) The job attracts a reasonably high salary.
(h) There was no evidence of his job inability at all.
(i) He had quite some years of experience.
(j) He left a job with some security and the investment of that security to come to the respondent employer.
(k) He lost superannuation by his dismissal at the same time as he lost his salary.

36 In my opinion, reasonable notice to be determined as at the time of his dismissal, taking into account all of those factors,
amounted to four months.  An amount equal to three months� salary for reasonable notice should have been ordered to be
paid to Mr Dellys as a contractual benefit (see Hotcopper Australia Ltd v Saab 81 WAIG 2704 (FB) as to the competence
of such an order and Thompson v Gregmaun Farms Pty Ltd 80 WAIG 1733 (FB)).  I deal with his right to claim an amount
equal to the loss of reasonable notice as part of a claim of loss and compensation claimed therefor later in these reasons.

Severance (or Redundancy) Payment
37 I now turn to the question of the claim for a reasonable severance payment.  It was submitted for Mr Dellys that he was

entitled to an amount by way of severance payment.  His position was made redundant, as was conceded and properly
conceded.  There was, as was correctly submitted, in the circumstances of this case, no onus on the employer to prove that
the redundancy was genuine.  The appellant carries the onus of establishing that the dismissal was unfair.

38 It is, of course, quite clearly the case that, in relation to the determination of a claim for severance pay as a contractual
benefit, all that has to be established is that there was a redundancy.  Then, according to authority (see AFMEPKIU v
Goldfields Contractors Pty Ltd 80 WAIG 5346 at 5347 (FB); Thompson v Gregmaun Farms Pty Ltd (FB) (op cit) at 1736
and 1739; AWI Administration Services Pty Ltd v Birnie (FB) (op cit)) the term requiring the making of a reasonable
severance payment, whether that obligation is express or implied, and a term requiring the giving of reasonable notice of
termination, whether that obligation is express or implied, are different and separate.

39 It is the law that there is an implied term of the contract that an employer is required to make a reasonable redundancy
payment (see Rogers v Leighton Contractors Pty Ltd 79 WAIG 3551 at 3553 (FB); Lawson and Others v Joyce Australia
Pty Ltd 76 WAIG 20 (FB); Coles Myer Ltd t/a Coles Supermarkets v Coppin and Others 73 WAIG 1754 (IAC); see also
Thompson v Gregmaun Farms Pty Ltd (FB) (op cit)).  A reasonable redundancy is required to be calculated on the total
remuneration package (see Matthews v Coles Myer Limited (1993) 47 IR 229, 232).

40 It was submitted that, although the case was not conducted on that basis at first instance, the Full Bench should reconsider
those authorities.  In my opinion, the Full Bench should not reconsider those authorities since there is no basis upon which
it should.  However, were I to do so then the following matters should be considered and the following reasoning would
apply.  As the respondent submitted, the contract of employment was not a contract reduced to a complete written form,
and many of the necessary provisions do not appear in it (e.g. hours of work, notice, sick leave, etc.).  It was submitted that,
where a term is implied in fact rather than in law, the implication of the term is subject to the test that it is necessary for the
reasonable or effective operation of the contract (see Breen v Williams 186 CLR 71 at 123-124 and Hawkins v Clayton and
Others [1987-1988] 164 CLR 538 at 573).  It was submitted that there was no evidence that the parties had intended to
include such terms.  That was supported by the submission that Byrne and Frew v Australian Airlines Ltd (1995) 185 CLR
410 at 442 is authority for the proposition that the Commission must reach some conclusion as to the intentions of the
parties before considering any presumed or imparted intention.

41 In this case, whilst the contract deals with a number of terms of the contract and including some very important terms, it
does not purport to deal with all of them.  Therefore some terms of the contract have been left to be implied and some
because there would be oral evidence that they exist (see Coles/Myer Ltd t/a Coles Supermarkets v Sweeting and Others 73
WAIG 225 at 230-231 (FB) citing what Deane J said in Hawkins v Clayton and Others (op cit)):-

�There should be no precise mechanical test.  The most that can be said consistently with some degree of flexibility
is that, in a case such as this, we must determine whether the implication of the particular term is necessary for the
reasonable or effective operation of a contract of that nature of the circumstances of the case.  We qualify that, too,
by saying that a term may be implied in a contract by established mercantile usage or professional practice, or by a
past course of dealing between the parties.  In this case, very few terms of the contract were spelt out.  The question
is whether there be an implication of a term that there be redundancy payments and that they are necessary for the
reasonable or effective operation of the contract of that nature in the circumstances of the case.  The answer must
�Yes�.  The answer must be, too, that it would be reasonable and necessary, too, to so imply.  The answer must be
that redundancy is contemplated and that there is an agreement for payments to be made.�

42 This was a case in which there was an informal agreement in the form of a letter or perhaps merely a letter evidencing an
agreement.  In my opinion, that could not be said to be a formal contract.  It contained, for example, no provision for
termination by either  party, no provision for sick leave or holiday pay, and no provision for public holiday pay.  Indeed,
the agreement is said to be subject to his entering into a workplace agreement or subject to a written agreement.  There was
no evidence that any such workplace or other agreement was entered into on a monthly basis or subject to mutual
agreement.

43 In any event, there is something to be said for the proposition that this agreement is an agreement for the probation period,
with a more formal or different agreement to apply after the probation period and upon Mr Dellys� �appointment to full
time staff� (see page 65 (AB)).  If that be so, then the agreement insofar as is applied to �full time� employment was so
informal as to be accounted an informal contract.  Accordingly, the principles applied in Lawson and Others v Joyce
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Australia Pty Ltd (FB) (op cit) at page 23 derived from Byrne and Frew v Australian Airlines Ltd (HC) (op cit) at page 422
apply:-

�A majority, consisting of Brennan CJ, Dawson and Toohey JJ, held that in a case where employment contracts
such as these were under consideration:-
(1) A rigid approach should be avoided in cases such as the present where there is no formal contract.
(2) In those cases the actual terms of the contract must first be inferred before any question of implication

arises.
(3) It is necessary to arrive at some conclusion as to the actual intention of parties before considering any

presumed or imputed intention.
(4) The court cited with approval the dictum of Deane J in Hawkins v Clayton and Others [1987-1988]

164 CLR 539 at 573 (HC):-
�The most that can be said consistently with the need for some degree of flexibility is that, in a case
where it is apparent that the parties have not attempted to spell out the full terms of their contract, a
court should imply a term by reference to the imputed intention of the parties if, but only if, it can
be seen that the implication of the particular term is necessary for the reasonable or effective
operation of a contract of that nature in the circumstances of the case.  That general statement of
principle is subject to the qualification that a term may be implied in a contract by established
mercantile usage or professional practice or by a past course of dealing between the parties.�

This is a case where no formal contract existed between the parties.  Accordingly, the Commission was in error
insofar as it might be said to have taken the approach taken in BP Refinery (Westernport) Pty Ltd v Shire of
Hastings [1978] 52 ALJR 20.  The actual terms of the contract are apparent, at least insofar as wages or salary, long
service leave and holidays are concerned.
Next, the question arises as to what the actual intention of the parties was before considering any presumed or
imputed intention.  However, a term can only be implied on the authority of Hawkins v Clayton and Others (op cit)
(HC) and Byrne and Frew v Australian Airlines Ltd (op cit) (HC) if, and only if, it can be seen that the implication
of the particular term is necessary for the reasonable or effective operation of a contract of that nature in the
circumstances of the case.�

44 As in Lawson and Others v Joyce Australia Pty Ltd (FB) (op cit) and the other authorities in which the Full Bench has
decided the same principle and which I have mentioned above, and for the same reasons, such a term ((ie) that a reasonable
severance payment or redundancy be paid), should be implied into the contract as necessary for the reasonable or effective
operation of the contract in the circumstances of the case.  Further, and significantly, it is quite clear that the payment of a
reasonable severance payment was recognised by the respondent employer as a term of the contract by the payment of what
purported to be such a reasonable payment, but which for reasons I will refer to hereinafter was not.  This was strong
evidence of the intention of the parties insofar as that evidence was required.

45 As Deane J said in Hawkins v Clayton and Others (op cit) there should be no precise mechanical test and that one applies a
degree of flexibility and concludes that such a term should be implied as necessary for the reasonable or effective operation
of the contract of employment.  Secondly, the term should be implied as a matter of law and as a matter of necessity in the
contract for the reasons expressed in Lawson and Others v Joyce Australia Pty Ltd (FB) (op cit) (at page 24) as a necessary
incident of a particular class of contract, namely an employment contract.  To do so is not an arbitral act.  To do so is to
properly determine that such a term is a necessary incident of a definable category of contractual relationship; since if this
term were not implied the contract of employment would result in the employee�s rights being seriously undermined.

46 If that were wrong then, according to the well known rules in BP Refinery (Westernport) Pty Ltd v Hastings Shire Council
[1978] 52 ALJR 20 (the cumulatives test), such a term can and should be implied to give to the contract business efficacy.

47 Finally and conclusively, there was the performance of the contract by the employer by payment of an amount by way of
severance payment, upon which act it relied as a defence to both a claim for contractual benefits and severance pay.

48 The judgment of the Federal Court in Riverwood International Australia Pty Ltd v McCormick [2000] FCA 889 is
persuasive only and exists in the face of a line of Full Bench authority in this Commission.

49 There was also important evidence that such a term was a term of the contract.  That evidence was the partial performance
by the respondent of such a term by the payment of the amount of the redundancy payment.

50 Further, it is necessary to imply a term of reasonable notice and of the requirement to pay an amount of reasonable
redundancy as a matter of law.  The required term of reasonable notice is implied in an employment contract as is a term of
reasonable redundancy (see Lawson and Others v Joyce Australia Pty Ltd (FB) (op cit)) as a matter of law because a
contract of employment is a particular category of contract.

51 Further, the implication of the term is required because, unless a term is implied, the contract could be rendered worthless
(see Lawson and Others v Joyce Australia Pty Ltd (FB) (op cit)) at page 27 and my comments supra).  It is not to the point
that it is not contained in a statute or that in other jurisdictions such has not been said to be the law.  The Commission must
decide what the law is in this jurisdiction, including what is the common law of the Commission  The implication of a term
requiring an employer to pay reasonable compensation has been the law in this Commission for some years (see
Coles/Myer Ltd t/a Coles Supermarkets v Sweeting and Others (FB) (op cit)).  In any event, and significantly, there is
importantly a recognition of the principle in South Australia and federally where a dismissal was first held to be unfair
because the amount of a reasonable severance payment was not made (see the cases cited in Thompson v Gregmaun Farms
Pty Ltd (FB) (op cit) and Rogers v Leighton Contractors Pty Ltd (FB) (op cit), in particular, Wynn�s Wine Growers v Foster
16 IR 381 and Westen v Union des Assurances de Paris (No 2) (1996) 88 IR 268 and Leddicoat v Schiavello Commercial
Interiors SA (FC) (unreported) No SI 1153 of 1995 (delivered 18 October 1995)).

52 For those reasons there was in the contract and should have been found to have been an  implied term that reasonable
severance pay was to be paid, and, indeed, such a term was sought to be part performed.

53 What is reasonable severance pay is to be calculated in accordance with the factors referred to in Thompson v Gregmaun
Farms Pty Ltd (FB) (op cit) and Rogers v Leighton Contractors Pty Ltd (FB) (op cit) and taking into account also other
relevant matters.  It is also necessary to consider what a redundancy payment is an indemnity for.  It is an indemnity for the
loss suffered as a result of a dismissal not due to the fault of the employee.  It also acts as compensation for any loss of non-
transferable benefits, provides income maintenance during any period of unemployment following the loss of a job,
compensates for problems and uncertainties, and to some extent for loss of future earnings and other benefits.  It also
compensates for the loss of seniority and/or an employee�s investment in his job.  Those characteristics were properly



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 29

identified in the Termination Change and Redundancy Case (1984) 8 IR 34 at 70.   To that I would add that a severance
payment may assist to prepare for the education of an employee for different employment or to assist him/her to obtain
other employment.  These factors do demonstrate some overlap with the implied contractual term that there be reasonable
notice of termination, although both represent different rights and obligations in the context of a contract of employment
(see AWI Administration Services Pty Ltd v Birnie (op cit)).

54 I would not regard WA Access Pty Ltd v Vaughan 81 WAIG 373 (FB), on a fair reading, authority for the proposition that
loss is confined to the period of notice prescribed by an award.  In this case, there was a summary dismissal and the finding
made was of substantive unfairness as well as procedural unfairness, a finding which it was open to make.

55 I would also make it clear that an amount equal to an amount of reasonable notice is not at all a necessary measure of loss .
Proven loss occasioned by unemployment after an unfair dismissal is an additional loss in most cases.

56 In this case, taking all of these factors into account, a fair amount for a contractual entitlement by way of a redundancy
payment would be an amount equal to six weeks� lost remuneration, which remuneration includes commissions and
superannuation payments.

Superannuation Payments � Are they a Contractual Entitlement?
57 The submission was that Mr Dellys had a contractual entitlement to be paid superannuation on his remuneration in

accordance with the percentage payments calculated under the Superannuation Guarantee (Administration) Act 1992 (Cth)
(see page 66(AB)).

58 In Thompson v Gregmaun Farms Pty Ltd (FB) (op cit) at pages 1735 and 1739 per Sharkey P and Kenner C and in Keane v
Lomba Pty Ltd 78 WAIG 810 at 811 (FB), the Full Bench held that where statutory superannuation contribution payments
have not been made they may not be recovered as a contractual benefit.  It was submitted by the appellant that the Full
Bench should distinguish Keane v Lomba Pty Ltd (FB) (op cit) and Thompson v Gregmaun Farms Pty Ltd (FB) (op cit).

59 It was submitted that Mr Dellys had a written contract of employment that gave a contractual entitlement to be paid the
percentage superannuation payment under the Superannuation Guarantee (Administration) Act 1992 (Cth).  That was not
the case in Keane v Lomba Pty Ltd (FB) (op cit) (see page 810)  where the application was for an order for the payment of a
superannuation guarantee fund charge.

60 It was also submitted that no statute compels an employer to pay to an employee or to an employee�s superannuation fund a
percentage of the employee�s salary as a superannuation benefit.  We were referred to the Superannuation Guarantee
Charge Act 1992 (Cth) and the Superannuation Guarantee (Administration) Act 1992 (Cth).  It was submitted that the
relevant requirement in the later Act is that if an employer does not make a payment to an employee in the nature of a
percentage of the employee�s salary by way of superannuation then the employer must  pay the superannuation guarantee
charge (see s.13, s.14, s.20 and s.21).  The charge is, of course, the amount of the prescribed superannuation contribution.
In this case, the only entitlement which Mr Dellys had was that a percentage of his salary be paid into the superannuation
fund by way of his contract of employment.

61 The crux of the claim, it was submitted, was that Mr Dellys was not seeking to claim the superannuation charge, but was
seeking to have the superannuation contributions that the employer was contributing to a fund on behalf of Mr Dellys
applied to additional payments that Mr Dellys claims to be entitled to by way of contractual benefits, because, if those
contractual benefits had been paid, they would have been calculated on the employee�s remuneration, including
commission, and not just base salary.

62 Further, it was submitted that there can be no intention to cover the field in relation to payments made to superannuation
funds by employers on behalf of employees.

The Nature of Superannuation
63 It was not in issue that Mr Dellys was an employee as defined in the Superannuation Guarantee (Administration) Act 1992

(Cth).  There is a superannuation guarantee scheme which is implemented by the Superannuation Guarantee Charge Act
1992 (Cth) and the Superannuation Guarantee (Administration) Act 1992 (Cth).  The scheme requires all employers to
provide a prescribed minimum level of superannuation support in each financial year for all employees.  The firstnamed
Act imposes the charge on employees and the second Act provides the administrative arrangements for the scheme.  The
Acts require employers to provide a minimum level of superannuation support as prescribed.  That support, by way of a
contribution which is equal to a percentage of salary or wages, is defined to include commission (see the definition of
salary and wages in the Income Tax Assessment Act 1936 (Cth), s.12(3)).  In 1998, the prescribed rate of contribution was
six percent of salary or wages as defined.  In 1999/2000, it was seven percent.  In the financial year 2001 it was eight
percent.  In this case, the letter evidencing the agreement or at least the probationary employment agreement (see pages 65-
66(AB)) specifically recognised the obligation to pay superannuation contributions which it also identified as paid and as a
liability under the Superannuation Guarantee (Administration) Act 1992 (Cth).  That is, it specifically identified the
statutory obligations of the employer and the statutorily prescribed rate of contribution as the quantum of the employer�s
contribution obligation.

64 In Keane v Lomba Pty Ltd (FB) (op cit) the Full Bench per Sharkey P and Coleman CC at page 811 and per Cawley C at
page 812 held that the Superannuation Acts conferred the benefit of a prescribed superannuation contribution on an
employee, and imposed on the employer an obligation to pay it enforceable under that legislation.

65 There was nothing submitted to the Full Bench to make me find otherwise.  The fact that a letter evidencing a contract of
employment identifies and expresses the liability to pay superannuation contributions at the prescribed rate and by
reference to the statutory obligation does not make the obligation to pay a contractual obligation.  The contract merely
identifies the statutory obligation and refers to it.

66 Nothing was submitted to me either of any cogency to persuade me that the view which the Full Bench in Keane v Lomba
Pty Ltd (FB) (op cit) as expressed in detail that the Commonwealth legislation did not cover the field.  I refer also to the
view which I expressed in Thompson v Gregmaun Farms Pty Ltd (FB) (op cit).  Because there is a statutory obligation, as I
said there, there is no need to convert it into a contractual obligation.  Accordingly, it is plainly unnecessary and of no
effect for the contract, either expressly or impliedly, to provide for matters already covered by statute, namely statutorily
prescribed and enforceable contributions.  (Again I say what I said in Thompson v Gregmaun Farms Pty Ltd (FB) (op cit)
that if a contract prescribed higher rates of contribution than those prescribed by the statute then that might be a different
matter).  However, the amount of the contributions to superannuation funds in this case did not, for those reasons, form part
of the contract, and were not benefits which the appellant is entitled to claim as benefits due to him under the contract.

67 For the reasons expressed in Keane v Lomba Pty Ltd (FB) (op cit) and Thompson v Gregmaun Farms Pty Ltd (FB) (op cit),
the amount of superannuation contributions were not competently claimed as contractual benefits under s.29(1)(b)(ii) of the
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Act.  However, insofar as it was necessary to say so, superannuation was properly calculable on the total amount of
remuneration, which included the quantum of commissions.

Compensation
68 The Commissioner at first instance found that the compensation was to be calculated by reference to Mr Dellys� salary.

Added to that was the superannuation component payable on the salary less the six weeks� redundancy payment and four
weeks� payment in lieu of notice (see the Commissioner�s reference to the reduction of the amount at paragraph 32, page
31(AB)).

69 In this case, as was submitted by the appellant, the Commission can order the payment of compensation up to the statutory
limit ((ie) an amount equal to six calendar months� salary) (see s.23A(4) of the Act), even though the employer has already
paid an amount (see Capewell v Cadbury Schweppes Australia Ltd 78 WAIG 299 at 303 and Gilmore and Another v Cecil
Bros and Others 78 WAIG 1099 (IAC)).  This includes an amount of what might be said to be compensation and includes
the case where that payment was in lieu of notice and a redundancy payment (see Capewell v Cadbury Schweppes
Australia Ltd (op cit)).

70 The Commissioner is required to make a finding as to loss and/or injury, if any, if any loss and/or injury has been
established by the applicant and established as caused by an unfair dismissal (see s.23A(1)(ba) of the Act).  The
Commissioner must then assess the amount of compensation which should be ordered to be paid in respect of such loss
and/or injury, and assess it in accordance with equity, good conscience and the substantial merits of the case.  Primarily that
means that an amount must be awarded to put the applicant employee back, so far as is possible, in the position which
he/she would have been in had he/she not been unfairly dismissed and suffered loss or injury (see Gilmore and Another v
Cecil Bros and Others 76 WAIG 4434 (FB) and Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB), for
example).

71 There is no appeal by either party against the quantum of compensation awarded to be paid to compensate for the loss of
salary equal to 23 weeks, being $26,251.10.

72 Essentially, the submission for the respondent employer was that the total amount of redundancy and severance pay
payments, made by the employer, should not have been deducted from the total amount of salary loss of 33 weeks to give a
figure of 23 weeks� loss.  This was submitted to be on the authority of Gilmore and Another v Cecil Bros and Others (IAC)
(op cit).

73 The question of what is the loss that was required to be first established according to the well known principles laid down
in the cases to which I have referred above, and also referred to in a large number of others including Tranchita v
Wavemaster International Pty Ltd 79 WAIG 1886 (FB).  Whilst the amount awardable for compensation is capped, as I
have observed, at an amount equal to six calendar months� remuneration, loss is not necessarily rigidly required to fall
within the definition of �remuneration�.  The loss must be caused, however, by the unfair dismissal.

74 Further, too, in any event, remuneration is widely defined (see Gilmore and Another v Cecil Bros and Others (IAC) (op cit)
and Capewell v Cadbury Schweppes Australia Ltd (op cit) where in the latter case the Full Bench defined that term widely
at page 301).  Remuneration is a wider term than mere wages or salaries and includes benefits, remedies, goods, services,
advantages, etc, payable under or emanating from or because of the contract of employment.

What then was the loss established?
Salary
75 There was a loss of an amount equal to 33 weeks� salary, because that was the time during which having mitigated his

damages, Mr Dellys was unemployed following and caused by his unfair dismissal.  Next, subject to what I have said
above as to his entitlement to reasonable notice, he was not paid an amount equal to reasonable notice and he suffered a
loss as a result.  He was entitled, not having been given reasonable notice, to an amount equal to the amount which he
should have earned during reasonable notice.  That amount, of course, included salaries and commissions and other forms
of remuneration.

Commission
76 Ground 3 related to commissions or incentive payments.  The core of the submission was that the Commissioner at first

instance erred in not including commissions lost as a result of Mr Dellys� summary dismissal in the amount of
compensation ordered to be paid, when the Commissioner did not award this part as a contractual benefit.  The next
question is whether Mr Dellys established as part of his loss the loss of commissions which he would have earned had he
not been dismissed.  It is clear that as a result of his dismissal he was unable to earn the commission which he would have
otherwise earned during the 33 weeks during which he was unemployed following his unfair dismissal and because of it.
That applies in the same way as he had an inability to earn his salary because his contract had been terminated unfairly.
That amount, of course, does not include commission earned up to 14 July 2000, and therefore payable as a contractual
benefit.  It was a term of his written contract that he would receive commissions, also called incentive payments, based on
the amount of new business written by agents and modified by the average weight achieved.  The total amount paid to
Mr Dellys in 2000 was $17,942.91.  In my opinion, it was open to find on that evidence that it was more probably than not,
based on the earned commissions calculated as earned by him in February, May and June 2000 (see page 176(AB)) and
averaged, that he would more probably than not have earned, had he remained in employment, that amount or a similar
amount for a period of 12 months after his employment ceased.  That evidence was not, of course, strongly controverted.
Thus, it was open to find that, on the balance of probabilities, he would have earned in the ensuing 12 months
approximately that which he had earned in total commissions in 2000, namely $17,942.91, or in six months half of that
amount, namely $8,971.45.  This then was a component of an added loss for which he was entitled to be compensated (see
the calculations put in evidence through him at page 176(AB)), subject to what I say hereinafter.

Superannuation Contributions
77 The next item of loss is an amount equal to the amount of superannuation contributions to which he would have been

entitled because of the operation of the statutes to which I have referred on his contract of employment.  In other words,
because of and caused by his unfair dismissal he lost superannuation payments based on the total of wages and commission
which he would have earned during the 33 weeks he was unable to be employed, having lost his employment, and payable
at the rate of six percent and later seven percent for the 33 week period as and from 14 July 2000.  It does not matter that
these amounts were to be paid because of a statutory liability upon the employer.  The fact is that the value of the
contributions to his superannuation which otherwise would have been paid on his behalf and/or to his benefit were lost.  I
see nothing in Furey v CSA (WA) (1999) FCA 1492 per Carr J which detracts from such a view.  Mr Dellys� loss of
superannuation benefits arose and was caused by the fact that he was unfairly dismissed, his employment was unfairly
terminated, and his benefiting from the statutory contribution by his employer ended because his contract of employment
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was unfairly terminated.  It was a loss caused by that unfair dismissal which he was entitled to be compensated for by the
payment of an amount equal to the amount of contributions lost and which should have been made, again subject to what I
say hereinafter.

78 In my opinion also the judgement of the Full Court of Western Australia in Villasevil v Pickering (2001) 24 WAR 167 at
178-182 is authority for the proposition which I now advance.  An allowance can be awarded even in the absence of actual
evidence (see Villasevil v Pickering (op cit), citing and applying Jongen v CSR Ltd [1992] Aust Torts Reports 61,706).

Reasonable Severance Pay
79 If a reasonable severance payment was not made, and it was required to be made, that was a loss caused to him by his

unfair dismissal, and was itself, in any event, evidence of an unfair dismissal (see Thompson v Gregmaun Farms Pty Ltd
(FB) (op cit) and the authorities cited therein).  It was open to so find and should have been found.  The failure to pay such
an amount would constitute a loss, too, to the appellant for which he was entitled to be compensated, subject to what I say
hereinafter.

80 The question about overlapping of notice required to be given or the amount thereof in a wage or salary amount and the
amount of a severance payment, of course, has to be considered.  However, notwithstanding that, Gilmore and Another v
Cecil Bros and Others (IAC) (op cit) is authority for the proposition that the Commission can order the payment of an
amount up to the maximum statutory caps limit and not reduce that amount by amounts such as had been paid in this
instance already by the employer, before the question of the claim for loss on an unfair dismissal is determined.  I am not of
opinion that one should, nor can one correctly, order an amount over and above the established loss in this case, however,
by way of compensation.  Thus, I would reduce the amount ordered to be already paid for redundancy and notice of
termination paid for compensation, insofar as it is relevant to do so, by the amounts already paid for notice and a severance
payment.  Further, and quite clearly, the amount of reasonable severance pay of equal to six weeks� remuneration by salary,
commission and superannuation for severance payment, insofar as that amount coincided with the amount for notice which
might properly be ordered to be paid for notice may be not part of the loss.  In this case, the amount of six weeks, even
though it embraced a number of the ingredients which I have outlined above, properly leads to a figure assessed at six
weeks� remuneration, which includes superannuation contributions and commission proven to have been lost, but not as
precise items but as factors relevant to the proper and fair assessment of a lump sum for a severance payment, having
regard to the rationale of a severance or redundancy payment.  I am of opinion that the equity, good conscience and the
substantial merits of the case do not enable there to be an award of an amount greater than that necessary to compensate for
the loss or injury actually proven to have been suffered in this case.  On reflection, I think, too, that generally, as a matter of
law, that should be the case in applications for unfair dismissal in this Commission, particularly where there is an
accompanying claim for a contractual benefit identical to or similar to the claim for the whole or part of the loss ((ie) that
where an order for the payment of a contractual benefit is made it should not be an amount found to be part of any loss and
compensated therefor).  I deal with the question of overlapping on a different basis next in these reasons.

CONCLUSIONS
81 The questions which arose in this matter then went to what findings ought to have been made in relation to loss and the

compensation therefore, and, in particular, to the claims for contractual benefits.
82 Before the Commissioner at first instance there were two claims.  One was made under s.29(1)(b)(i) of the Act, the other

was made under s.29(1)(b)(ii) of the Act.  The first was the claim alleging unfair dismissal and claiming reinstatement
which was not ordered and resulting in an order for compensation of loss.  The second was for contractual entitlements
which is an entirely separate claim, although the two claims were made together and heard together.

Reconciling the Two Claims
83 How then should the s.29(1)(b)(i) and (ii) orders which it is open to make for contractual entitlements and for compensation

for loss caused by an unfair dismissal be reconciled?  First, both s.29(1)(b)(i) and (ii) of the Act, the former read with s.23A
of the Act, are remedial or beneficial provisions which are to be interpreted liberally (see Bogunovich v Bayside Western
Australia Pty Ltd (FB) (op cit)).  The same reasoning which was applied in Bogunovich v Bayside Western Australia Pty
Ltd (FB) (op cit) to s.29(1)(b)(i) applications applies to claims for contractual benefits so that the statutory provisions are
properly characterised as remedial.

84 It is noteworthy that there is no limit on what should be claimed for contractual benefits.  Nor is an applicant required to
mitigate such a claim.  Thus, the first order where two such claims are heard together or where two such claims are heard
and determined and the applicant succeeds, is an order for the full amount of the contractual benefits to which the applicant
is entitled and which he/she has been denied.  There is no scope in the jurisdiction for reduction of those amounts in a
manner which deprives the claimant of his/her full contractual benefits (Belo Fisheries v Froggett 63 WAIG 2394 (IAC) is
not an authority to the contrary).  The right to claim and be ordered to be paid contractual benefits is separate to and quite
independent of any claim based on an allegation of harsh, oppressive or unfair dismissal.

85 Therefore, however, since those have been paid or have been ordered to be paid in full, they cannot be claimed as a loss.
Further, in particular, no loss has been caused because they have been claimed and ordered to be paid as a contractual
benefit.

Compensation
86 Accordingly, for those reasons, the Commissioner at first instance, acting correctly as a matter of law, should have found

that there was an unfair dismissal on the basis of redundancy.  The Commissioner should also have found that three
months� notice should have been implied into the contract and, further, that severance pay should have been paid.  As a
result, it was open to find that, for those reasons, the dismissal was unfair as it was, too, for a breach of s.40 and s.41 of the
MCE Act.

87 The loss which should have been found and was found and which finding is not the subject of an appeal was, therefore, as
follows:-
(a) 33 weeks� loss of remuneration, including salary and commission.
(b) An amount equal to 33 weeks� superannuation contributions lost calculated on a total amount of weekly salary and

commission.
(c) An amount equal to 12 weeks� remuneration (salary and commission) in lieu of notice (less one month�s

remuneration paid).
(d) A sum equal to six weeks� remuneration (already paid) for a severance payment and an amount equal to lost

superannuation contributions.
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88 That total amount is then required to be capped at an amount equal to six calendar months� remuneration which is an
amount of $26,251.10.

Contractual Benefits
89 In my opinion, Mr Dellys was entitled to succeed in a claim for denial of contractual benefits, namely a sum equal to three

months� salary and commission for reasonable notice (less the amount of four weeks� salary for notice paid to him and not
therefore denied).  There was no denial of the claim for a severance or redundancy payment because the amount of such a
reasonable payment was paid.

FINALLY
90 Mr Dellys is not entitled to claim an amount equal to superannuation contributions as a contractual benefit for the reasons

which I have expressed above.  Further, since he is entitled to claim contractual benefits, as denied, and obtain an order for
their payment, then those contractual benefits become the subject of a separate order on the s.29(1)(b)(ii) application, and
those amounts are not, therefore part of any proven loss which requires compensation therefor to be ordered.

91 It was also open to find not only that Mr Dellys had been unfairly dismissed for redundancy, but that he had been unfairly
dismissed without reasonable notice, that he had been unfairly dismissed both substantively and procedurally, as the
Commissioner at first instance found, and that having been dismissed because his position had become redundant, he had
been unfairly dismissed because he was paid no reasonable severance payment.

THE CALCULATION PROPOSED ORDER SUMMARISED
92 Thus, the amount properly to be included for loss was:-

An amount equal to six months� salary $27,577.00
An amount equal to six months� loss of superannuation
entitlements $ 4,396.32
An amount equal to six months� commission $8,571.45
An amount equal to three months� commission plus
superannuation and salary in lieu of notice $25,764.40
An amount equal to six weeks� remuneration
for severance payment $ 3,225.55

$69,234.72
Less
One month�s salary paid for reasonable notice $ 4,396.32
Less six weeks� salary also @ $4,396.32 per month
paid for severance pay $ 6,584.48
Amount $16,980.80
Total $58,243.90
Less amount of contractual benefit ordered to be paid,
namely an amount equal to two months� salary and
commission in lieu of reasonable notice not paid _________

$12,142.00
(1) Amount of order for compensation $46,101.90

Capped at $27,577.00
(2) Amount of order for contractual benefit $12,142.00

93 I would therefore uphold the appeal and vary the order made at first instance to, insofar as it is necessary, reflect payment of
those amounts.

94 I would issue a minute of proposed order to reflect these reasons.
COMMISSIONER P E SCOTT AND COMMISSIONER J H SMITH�
95 The relevant facts of this matter and the grounds of Appeal are set out in the President�s reasons for decision.
96 The Commission found at first instance that the termination was substantively unfair because the Appellant was

underperforming and he should have been advised that he was underperforming and counseled.  The Commission at first
instance found that the Appellant�s termination was procedurally unfair, in that there was no consultation or discussion about
making his position redundant that meets the requirements of s.41 of the Minimum Conditions of Employment Act 1993.

97 In light of the contention made on behalf of the Appellant and conceded on behalf of the Respondent that the Commission at
first instance erred in holding that the Respondent had not discharged its onus to prove that the Appellant�s termination was a
genuine redundancy, it follows that the Full Bench must assess the loss that follows from that finding at law.  As the parties
agree that the finding grounding that the termination was substantively unfair should be set aside, the Commission has to
assess the loss that follows from the finding that when the Appellant was made redundant, the manner of termination was
procedurally unfair.  In WA Access Pty Ltd v Vaughan [2000] WAIRC 01179 (2000) 81 WAIG 373 the Full Bench set aside an
award for 17 weeks� compensation, and made an award of 2 weeks� compensation.  The President observed that the employer
effected the genuine redundancy in an unfair manner, in that, no notice was given of the forthcoming redundancy, there was no
discussion of measures which might be taken to minimize the effect, no leave was given for job interviews and discussion with
unions as required by Clause 32A of the Metal Trades (General) Award 1966.  In assessing the loss that flowed from the
procedural unfairness the President held at [71]; 378:

�In the circumstances, the loss was of a sufficient period of notice to the respondent and to his union to enable him
and the union, in accordance with the award, to prepare for his dismissal and, given that he had served about twelve
months, a further amount of two weeks� pay should be ordered to be paid and to recognize that the dismissal was a
redundancy�.

98 Nothing has been put forward on behalf of the Appellant in this matter to show that even if the consultations or discussions
had occurred in compliance with s.41 of the Minimum Conditions of Employment Act that the Appellant�s employment would
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not have been terminated on 14 July 2000.  Consequently, in the absence of any claim for injury that may flow from the
manner of termination the Appellant has been unable to establish any loss that flows from the finding of procedural unfairness.

99 As to the consequences of the finding to be made by this Full Bench that the Appellant�s employment was terminated on
grounds of redundancy, it is argued on behalf of the Appellant that the Appellant was not paid a reasonable redundancy
payment or given reasonable notice.  The Appellant claims these amounts as contractual benefits.  However, it is a
consequence of a finding that a termination for redundancy, which is not accompanied by a reasonable redundancy payment, is
harsh, unjust and unreasonable (Rogers v Leighton Contractors Pty Ltd (1999) 79 WAIG 3551 per the President at 3552 and
Beech, C at 3554 and the cases cited therein).

100 In calculating a reasonable redundancy payment and making an award for such a payment either as an award of compensation
or as a contractual benefit, the principles of assessment are the same.  (See WA Access Pty Ltd v Vaughan op cit).  Firstly, a
period of reasonable notice must be considered when determining a reasonable redundancy or severance payment.  Then the
two should be assessed globally.  In AWI Administration Services Pty Ltd v Birnie [2001] WAIRC 0415 at [206] to [208]
(2000) WAIG 2849 at 2863 Chief Commissioner Coleman and Commissioner Smith observed�

�The requirement to make a severance payment and the calculation of a period of reasonable notice are distinct.
There is, however, some interdependence between the two (Thompson v Gregmaun Farms Pty Ltd (2000) 80
WAIG 1733 and AFMEPKI v Goldfields Contractors Pty Ltd [2000] WAIRC 1469 at [29]�[30]; (2000) 80 WAIG
5346 at 5347).  The difference between the two was clearly explained by Justice Moore in Black v Brimbank City
Council [1998] 74 FCA where he observed;

�A period of notice is to give an employee the opportunity to adjust to the change in circumstances which is
to occur and to seek other employment; Mathews v Coles Myer Ltd (1993) 47 IR 229. The period may be
worked out, as s 170DB allows, and it often is, as it is recognised that the employee�s prospects of
obtaining other employment may be better if the search is undertaken while the employees remain in
employment: see for example Sinclair v Anthony Smith & Associates Pty Ltd (IRC of A, Von Doussa J, 1
December 1995, unreported at 8). A severance payment, however, is intended to provided (sic) a payment
as compensation for the loss of non-transferable credits and entitlements that have been built up through
length of service such as sick leave and long service leave, and for inconvenience and hardship imposed by
the termination of employment through no fault of the employee: Termination, Change in the Redundancy
Case (1984) 8 IR 34 at 62, 73. The inconvenience and hardship includes the disruption to the employee�s
routine and social contacts and the competitive disability to long term employees arising from opportunities
foregone in the continuous service of the employer: Food Preservers Union of Australia v Wattie Pict Ltd
(1975) 172 CAR 227. Such a payment is taxed on the favourable terms, which apply to an eligible
termination payment. It is quite inconsistent with the nature and purpose of the payment, and the taxation
regime, that the severance entitlement should be worked out as if the number of weeks used to calculate the
entitlement were weeks of notice.�

Madgwick J made similar observations in Westen v Union des Assurances de Paris IRCA No 419/96 (28 August
1996). Other authorities have, however, expressed the view that some of the same factors are covered by the
requirement to give notice and the payment of redundancy. The factors can overlap and there should be no double
counting (see Caulfield v Broken Hill City Council [1995] NSWIRC 33 (24 March 1995).
A determination of what constitutes a period of reasonable notice by the Commission is also a discretionary
decision. The range of issues which are relevant factors to consider in determining a period of reasonable notice are
well established and were enunciated by the Full Bench in Tarozzi v WA Italian Club (Inc) 71 WAIG 2499 at 2501.
These are�
(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (e.g. a secure longstanding job).
(k) The employee�s prospective pension or other rights.�

101 In relation to reasonable notice, we agree with the President for the reasons he expresses that the Appellant should have been
given 3 months� notice.  As to the claim for reasonable redundancy pay, when the loss of non-transferable credits are
considered regard must be had to the fact that the Appellant was employed by the Respondent for just over 2 years and 2
months.  In the circumstances when both notice and reasonable redundancy pay are looked at globally and regard is had to the
fact that a period of reasonable notice is 3 months, we are of the view that 6 weeks� redundancy pay paid to the Appellant
cannot be said to be unreasonable.  Further, it is our view for the reasons discussed by the Chief Commissioner and
Commissioner Smith in AWI Administration Services Pty Ltd v Birnie (op cit) at [214] � [215]; 2864, that an award for
payment in lieu of notice should be assessed on the basis of earnings the Appellant would have received had he been given
notice.  In this matter the Appellant�s written contract of employment entitled him to an incentive payment based on a
calculation of the volume of new business written by agents weighted with the average rate they achieve.  The Appellant
received three incentive payments in 2000.  These payments were made in September 2000 and were calculated as follows�

�Commission Payable to P G Dellys: 1 June 1999 to 31 July 2000
February May June
        $    $    $

Agency Consumer Income 41,885.37 71,974.41 94,919.91
Agency Commercial Income 19,677.38 31,146.84 50,672.27
Agency Fees Earned 27,500.00 30,000.00 20,000.00
Sub-Total 89,062.75 133,121.25 165,592.18
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February May June
        $    $    $

Less Earned by D Hawkesford   9,455.44 34,029.66
Sub-Total 89,062.75 123,665.81 131,562.52
Less Base Salary P Dellys 54,954.00 54,954.00 54,954.00
Net Balance for Calculation of
Commission 34,108.75 68,711.81 76,608.52
Commission @ 10% of
Net Balance $3,410.88 $6,871.18 $7,660.85
Total Payable $17,942.91�

102 The Appellant put forth 3 cases for assessment of an incentive payment for July 2000 had he been afforded the opportunity of
working out the period of 1 month�s notice.  The first figure is based on the payment made for June 2000 of $7,660.85. The
second is an average of the payments received in February, May and June 2000 being $5,980.97 per month (if those figures
can be regarded as monthly payments).  The third figure was calculated by the Appellant by using June percentages and
estimated July sales, which the Appellant calculates at $12,500.  The Appellant did not work in July 2000 so figure of $12,500
is an estimate only.  Further, although the Appellant�s Counsel claimed the payments for February, May and June as monthly
payments, there is no claim made by the Appellant that there are any incentive payments that have not been paid as incentives
earned prior to the date his employment was terminated.  Nor has any record of any other payment made in the 1999/2000
financial year been produced.  In addition, the Applicant�s contract of employment expressly provides that incentive payments
are paid �calendar quarterly in arrears�.  Consequently it is apparent that the payments were quarterly, so that none of 3
assessments can be relied upon.

103 In our view in making an order to compensate the Appellant for the failure to afford him 3 months� reasonable notice, it is
appropriate to calculate that amount by averaging the incentive payments made to the Appellant in the past 12 months of his
employment, that is the payments received in February, May and June 2000.  Accordingly, after having regard to the fact that
the Appellant was paid 1 month�s pay in lieu of notice, we would have awarded the Appellant an amount of $19,323.31,
calculated at the rate of $54,954.00 per annum for salary, $4,396.32 per annum for superannuation and $17,942.91 per annum
for incentives, being a total of $77,293.23 per annum or $6,441.10 per month.  From that amount we would have deducted 1
month�s salary that was paid in lieu of notice, being an amount of $4,396.32.  Consequently, we would have awarded the
Appellant $14,926.99 as pay in lieu of notice.

104 As to redundancy pay, the Appellant was paid 6 weeks� salary (calculated at $4,396.32 per month).  As set out above, it is our
view that was a reasonable payment.  Further, it is our view that in calculating the rate of redundancy pay, no amount should
be allowed for incentives or for superannuation.  For the reasons expressed by Chief Commissioner Coleman and
Commissioner Smith in AWI Administration Services Pty Ltd v Birnie and set out above, it is our view that the observations
made by the President in Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG 1733 at 1736 should not be followed,
wherein the President, (with whom Commissioner Scott agreed), applied the factors that apply to the calculation of
compensation for reasonable notice to redundancy pay.  In that case the President held redundancy pay should be a payment
equal to a period of remuneration that included a bonus and superannuation. Unlike the provision of notice, a redundancy
payment is a payment made to an employee on ceasing employment.  The Appellant�s entitlement to superannuation payments
and incentives payment arises out of the performance of work that is carried out by him from week to week.  As one of the
main reasons why a redundancy payment is to be made is to compensate an employee for the loss of non transferable benefits
such as sick leave and long service leave and that if such leave was taken or paid out the payment would not attract any
commission payments it is it is our view that redundancy pay should be calculated on an employee�s base or ordinary pay.
Further we observe that historically redundancy payments have been calculated in this way.  In the Termination, Change and
Redundancy Case (op cit) the Full Bench of the Federal Commission at page 73 after hearing extensive submissions in respect
of the nature of redundancy pay referred to a summary of the elements of monetary compensation for retrenchment in a Report
of the Committee of Inquiry into Technological Change in Australia 1980. The Report stated that one of the aims of a
redundancy payment was to act as temporary income maintenance whilst the retrenched employee searches for another job and
to allow for the possibility of retraining or relocation to take up a new job.  The Full Bench then held that payment of
severance pay is justifiable compensation for non-transferable credits and the inconvenience and hardship imposed on
employees and took into account in fixing the quantum the standards established by recent decisions of the Commission.  The
Full Bench in setting a test case standard determined a formula for payment based on years of service calculated as the
ordinary time rate of �pay�.

105 As there is no cross appeal by the Respondent seeking to vary the decision of the Commission at first instance, we would
dismiss the Appellant�s Appeal.

THE PRESIDENT�
106 For those reasons, the appeal is dismissed.

Order accordingly

_________
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FILE NO/S. FBA 42 OF 2001
CITATION NO. 2001 WAIRC 04456
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr D Howlett (of Counsel), by leave
Respondent Mr D M Jones, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 27th day of September 2001, and having heard Mr D Howlett
(of Counsel), by leave, on behalf of the appellant and Mr D M Jones, as agent, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for decision being delivered on the 18th day of December 2001, it is this
day, the 18th day of December 2001, ordered that appeal No FBA 42 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2001 WAIRC 04482
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLIFTON JOHN FOX, APPELLANT
v.
NEWS ILLUSTRATED PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED THURSDAY, 20 DECEMBER 2001
FILE NO/S. FBA 46 OF 2001
CITATION NO. 2001 WAIRC 04482
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr B F Stokes, as agent
Respondent Mr A J Thompson, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�
1 This is an appeal pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�)

by the abovenamed appellant, Clifton John Fox, (hereinafter called �Mr Fox�), against the whole of the decision of the
Commission, constituted by a single Commissioner, given on 11 July 2001 in matter No 1492 of 2000.  The decision is
constituted by an order that the application before the Commission be dismissed.

2 The appellant now appeals against that decision on the following grounds:-
GROUNDS OF APPEAL

3 The grounds of appeal are as follows:-
�The learned Commissioner erred in law and in fact in finding that�
1. The Appellant�s contract of service included a term that the Appellant had to reach sales of $5,000 per week

from the 1st of July, 00 before he would start on salary of $35,000 gross per annum.  There was no evidence
that this term was agreed between the parties.  It is conceded that the original contract was varied by the
parties to include a term that salary be deferred until the Appellant reached a total sales target of $5,000
gross.  This finding was not open on the evidence as a finding or inference of fact and is against the weight
of all the evidence and wrong in law;

2. The Appellant�s contract of service included a term that sales commission was only payable upon
publication and was to be calculated after deducting GST.  There was no evidence at all that this was agreed
by the parties in late June, �00.  Even if this finding is sound there was no evidence that it was agreed by the
parties or could reasonably be inferred that that term applied to the operation of the sales threshold.  This
finding was against inferences reasonably arising from the Respondent�s accounting documentation.

3. The Appellant�s contract of service included a term that there was to be no entitlement for commission
upon sales earned but unpaid for if termination intervened.  There was no evidence that this was agreed and
there was no properly qualified and independent evidence that this was a common practice in the industry.

4. Prior to resignation the Appellant had not reached the $5,000 gross sales threshold.
5. The resignation tendered on the 30th back-dated to the 28th August 2000 was not a constructive dismissal

constituting an unfair dismissal within the terms of section 29 of the Act but a voluntary unilateral
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termination of employment by the Appellant In reaching this inference from the facts the learned
Commissioner failed to consider or adequately consider the following�
(a) the unreasonable actions of Messrs. Tan and Williams the Appellant�s superiors and agents of the

Respondent prior to resignation;
(b) the sales director�s failure to discipline Messrs. Tan and Williams;
(c) the unilateral assignment of the Appellant exclusively to telephone cold calling which wasn�t part of

his training or work duties, which represented the offer of a new contract of employment and the
Respondent�s repudiation of the existing contract and the unreasonable treatment by the
Respondent�s supervisor of the Appellant during that assignment;

(d) the Respondent�s purported alteration of the terms of the sales commission threshold from
fortnightly to weekly and then to a deadline date;

(e) the Respondent�s attempts in August (through its sales director) to impose a unilateral condition that
once on salary the level of sales the Appellant achieved would have to be maintained at least at the
minimum level of $5,000 per weekly issue;

(f) the Respondent�s refusal to invite the Appellant to the Belmont Small Business Awards
presentation despite all his work in ensuring it was a success;

(g) the refusal of the editor to advise the Appellant of the then level of his sales on the 26th or 28th

August, 00;
(h) the failure of the sales director to make any arrangements for the implementation of the salary

package prior to leaving on holiday on the 18th August, 00;
(i) the failure of the editor to advise the Appellant on the 26th or 28th August, 00 when or if at all the

promised salary package would be implemented, &
(j) the Respondent�s failure to start the Appellant on salary from the 28th August, 00.

6. Failing to find in the alternative, these acts of the Respondent constituted a repudiation of its contract of
service with the Appellant constituting unfair dismissal.

7. Failing to enforce at the commencement of the second day of hearing the Respondent�s undertaking to
provide full documentation regarding sales and commission earned by the Appellant given on the first day
of hearing.

8. Failing to find that the Appellant was entitled to all unpaid commission as no agreement existed to the
contrary.

9. Failing to properly weigh the conflicting evidence of the parties and make findings of fact accordingly.�
ORDERS SOUGHT

(a) The order to dismiss be set aside;
(b) An order that the Appellant was unfairly dismissed issue;
(c) The Respondent to comply with its undertaking to provide full disclosure of sales and commission

records within 14 days, &
(d) The application be referred back to the learned Commissioner for assessment of quantum of

compensation and contractural (sic) benefit denied.�

BACKGROUND
4 At first instance, evidence was given by the appellant himself and on his behalf by Mr Clyde Gale Adams and Mr Steven

William Hazelwood, who were former employees of the respondent.
5 On behalf of the respondent, evidence was given by Mr Gerrit Jan Kleyn, the managing editor and chief executive officer

of the respondent, Mr Allan Williams, a sales representative employed by the respondent, Ms Janet Elis Veldhuis, the
respondent�s accounts manager, and Mr Elton Aaron Swarts, a director of the respondent responsible for sales.

6 On 20 September 2000, Mr Fox applied to the Commission for orders on the grounds that he had been harshly,
oppressively and unfairly dismissed from his employment by the respondent, News Illustrated Pty Ltd.  He also claimed, as
contractual benefits to which he said he was entitled and was denied, unpaid salary and unpaid commission.

7 In April 2000, Mr Fox, who had been for 16 years a sales person employed in the wholesale and retail areas, made an
application to Corporate Teamwork Management Group Pty Ltd (hereinafter referred to as �Corporate Teamwork�) for
appointment to a position with the respondent as a sales representative, to sell advertising space in a publication called
�Business News�, published and sold by the respondent company in Perth in this State.  The newspaper advertisement had
promised, he said, that the successful applicants would receive an attractive remuneration package plus incentive bonuses,
coupled with the promise of ongoing professional training for a sales team and enhancement of individual career
development.  No copy of the advertisement appears in the Appeal Book.  At the time he was unemployed and in receipt of
unemployment benefits which he remained in receipt of for some time afterwards.  In his letter to Corporate Teamwork,
Mr Fox declared that, after reading the requirements of the position as advertised in the newspaper, he found himself
inspired to apply.  Corporate Teamwork was engaged by the respondent after interviews by Ms Betty Christie and
Mr Swarts (Ms Betty Christie was the Corporate Teamwork person involved in these matters) to select and train sales
personnel.

8 Mr Fox was one of the sales persons selected and he was trained over a period of four weeks.  His training included
personal mentoring sessions and groups sessions, which were designed to develop sales techniques in the newspaper
industry and to fine tune selling skills so that the participants were prepared to begin making sales by 1 July 2000.

9 The personal mentoring sessions involved discussions between the teachers and participants to develop the procedure for
�prospecting� which the applicants were to implement during their free days.  During training, he continued to receive
unemployment benefits.  He was given what are termed �sales scenarios� which were written predictions of what he might
earn.  Whilst he was undergoing training, he was told also that he would receive a car allowance of $90.00 per week, and if
he made sales that he would receive 25% of whatever he sold.  He was paid the car allowance.

10 Mr Fox�s case was that, from the outset, he had applied for a job with remuneration, but that, after he had gone for a
number of interviews, he was told that the remuneration would not start until the successful completion of the five week
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training programme.  Instead, he would receive a car allowance and, if any sales were made during the month of June 2000,
25% commission would be paid.

11 Mr Fox claimed that the remuneration package which he had been offered and agreed to was for $35,000.00 salary plus a
car allowance and that he would start on it or at the successful completion of the training period.  He thought that that
would be on 1 July 2000.

12 Of great importance was the document called a job description (see pages 50-52 of the appeal book (hereinafter referred to
as �AB�)) which, on the evidence, was given to him on or about 24 May 2000 by Mr Swarts and Ms Christie.  In fact, the
document, properly read, purports to constitute evidence in writing of a contract of employment and is not merely a job
description.  The remuneration clause is very relevant and I reproduce it hereunder (see page 52(AB)):-

�� Salary: $35000.00 per annum�
payable as $1346.15 per
fortnight

 � Car Allowance: $4,680.00 per annum�
payable as $180.00 per
fortnight

 � Superannuation at SGC Rate.
 � Performance Bonus�
(a) Personal sales�

> *Average sales per issue - $5,000
- $6999 = 7.5% bonus � paid
fortnightly

> *Average sales per issue - S7000
- $8999  = 15% bonus �paid
fortnightly

> *Average sales per issue - $9000+
= 20% bonus � paid
fortnightly

*Average sales per issue are based on personal sales for 1 month - divided by the number of issues published in
that month.
(b) Participating in achievement of Sales Team budget - a shared bonus to be divided according to your

personal contribution percentage towards the total sales.
Other concessions: Office space and equipment will be provided, together with all stationery and other items
required for the position.
Remuneration during probation period (1 month) � Due to the high standard of professional training provided
during this period, no salary will be paid.
Remuneration will be paid as follows�
� Commission on sales 25%
� Car Allowance $180 per fortnight.�

13 There were discussions between Mr Fox and the Corporate Teamwork representative, Ms Christie, and Mr Swarts, on 3
July 2000, in which she told him that the salary would not take effect until he had reached $5,000.00 in sales, then, as he
put it, Mr Fox would have a salary in his hand.  Mr Fox thought that that meant he was to sell a total of $5,000.00 worth of
advertising before the salary would commence.  Mr Fox said in evidence that he agreed to that proposition, even though it
was different to what he had envisaged when he applied for the job, and was a changed arrangement.  He was, he said,
prepared to accept the contract on that basis, even though it was different to what he envisaged when he applied for the job.
It was also different to what Ms Christie had told him at training.  He was also not told in training that �telemarketing� was
to be one of his duties.  There was, however, no evidence denying Mr Fox�s evidence of the text of the advertisement.
Mr Fox thought that he had every reason to believe that the first offer was for a job with a salary, but he was prepared to
accept, reluctantly, that there had been a change and stayed on.

14 The main region which Mr Fox was given to work in was Belmont, and the main area in which he was required to look for
advertising customers was in the motoring industry.

15 Mr Fox understood that, when he reached a total of $5,000.00, he would go onto remuneration.
16 On 6 July 2000, Mr Kleyn, who was known as �Harry� Kleyn, asked him into his office and offered him a retainer of

$200.00 per week together with the car allowance of $90.00 per week until he was able to reach a $5,000.00 sales
threshold.

17 In late July 2000, the respondent moved premises and Mr Fox had access to a telephone other than his own private phone,
and a desk, for the first time.  It was about this time, too, that Mr Swarts replaced Ms Veldhuis as sales manager.  Mr Fox
was responsible to Mr Swarts who conducted regular sales team meetings.  He was also subject to and directable by
Mr Williams.  It was about this time that the publication of �Business News�, the publication in which he said advertising
changed from a fortnightly to a weekly publication.

18 Mr Fox said that he was moved to �telemarketing� in July 2000, in an area which was called new products and services.
Mr Swarts said in evidence that this was not a demotion, but 90% of his time was spent in this area under Mr Williams�
training, direction and instruction.  He said that Mr Williams did not give him extensive training in using the telephone.  No
demonstration script was provided although Mr Williams did say that there was a written format.  He claimed that
Mr Williams talked over him and criticised him all the time whilst he was doing his telephone selling.  He did not like what
he called telemarketing and he had no desire to be what he called a telemarketer.  Mr Williams and Mr Swarts denied that
this was telemarketing, but it was certainly, on all of the evidence, selling on the telephone and sometimes �cold� selling.
Mr Williams denied that his behaviour was overcritical or overbearing in the course of his instructions.  However,
Mr Adams, in his evidence, was quite critical of Mr Williams� attitude and manner of speaking to Mr Fox.
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19 Mr Fox said, in evidence, that Mr Swarts had said that he was costing the organisation money and that he was going to take
away the 25% commission, which had been paid up until then.  He did not receive his commission in one pay and he had
not reached his $5,000.00 threshold at that time.  Mr Swarts and Mr Williams, to whom he complained, and who were
corroborated by Ms Veldhuis, said in evidence that the failure to pay commission was an oversight and that it was
remedied.

20 In August 2000, Mr Fox said that he was told that the $5,000.00 threshold meant $5,000.00 per issue of the newspaper,
which at that time was fortnightly.  On 3 August 2000, the publication changed to become a weekly publication.

21 On 4 August 2000, Mr Swarts issued to him a sales team budget in private to, as Mr Swarts put it, �avoid embarrassment�.
22 On 11 August 2000 Mr Swarts, at a meeting, gave Mr Fox free rein to make appointments with clients and to speak to them

in person which involved, he said, a degree of working from home.  During the conversation which led to that decision Mr
Swarts told Mr Fox that the commission of 25% would no longer be paid, Mr Fox said that it was only restored after he
complained on 15 August 2000.

23 Mr Fox did agree in evidence, however, that he may have misinterpreted the alleged �removal� of the 25% commission.
He agreed then that as soon as he disputed the alleged removal of it, the error was remedied (see page 63 (AB)) because of
course, as I mention hereinafter the evidence of the witnesses for the respondent, that the failure to pay the commission on
that one occasion was an oversight.

24 On 13 August 2000, he was still doing �telemarketing� under the supervision of Mr Williams.
25 On or about 14 August 2000, during a telephone call with representatives of Toyota he �lost the deal�.  It was not disputed

by Mr Williams, who was present, that Mr Williams was angry about the loss of the deal and called him a �f----wit�.  This
was in the presence of Ms Veldhuis and a lady called Linda, and Mr Fox said that he was embarrassed.  Mr Swarts took no
disciplinary action, in the formal sense, against Mr Williams but told him that he was quite displeased by the outburst.  He
told Mr Williams to paraphrase it, to fix the matter up.  Mr Williams apologised to Mr Fox.  However Mr Fox�s complaint
was that the respondent�s actions in relation to Mr Williams was inadequate.  Mr Swarts said in evidence that it was
adequate and that Mr Fox was satisfied with what had been done.

26 The next day, 15 August 2000, there was a sales meeting, and Mr Laurence Tan, another sales representative, accused
Mr Fox of being a drug user.  This, Mr Fox said, was not a jocular remark.  Mr Swarts and Ms Jenny Volich, who were
present, expressed their displeasure.  Afterwards Mr Tan, at the strong request of Mr Swarts, came up and apologised for
his comment.  Mr Fox said that he did not think that the apology was sincere.  Mr Swarts took no other action in the matter
and said that Mr Fox had said that he was satisfied with what Mr Tan had done.  Mr Fox said that he was not happy with
the apologies which, he said, were insincere.

27 On 15 August 2000, he had a meeting with Mr Swarts in the course of which he said that he complained about
Mr Williams� behaviour.  They discussed, too, the telemarketing which Mr Fox said he did not like and which he referred
to as �cold calling�.  He told Mr Swarts that he was not trained in telemarketing and that he did not wish to be a
telemarketer now or in the future because he did not have the attributes.  It was at that meeting that he said the 25%
commission was discussed and reinstated.  That, of course, as I have already observed, was contrary to the evidence of the
respondent�s witnesses, who said that it had never been withdrawn.  I should add that Mr Williams and Mr Swarts denied in
evidence that he was engaged in telemarketing as distinct from telephone selling, but he was still engaged in selling a
product by telephone.

28 He did not agree with the minutes produced of the meeting of 15 August 2000 (see exhibit S8, page 54(AB)), and he sent a
memorandum to Mr Swarts on 16 August 2000 (see exhibit S9, pages 55-56(AB)).  That memorandum confirmed his being
given free rein as a salesman.  Most significantly, he expressed the following comments about his remuneration in that
memorandum at page 56(AB):-

�Once the training was complete, Elton (Director WABN), Betty Christie (Corporate Teamwork) and myself
agreed that as I had to achieve $5,000 worth of sales (no time limit set) before the above remuneration would take
effect.�

29 Mr Fox said that there was no discussion that day about his being given 30 days or one month, within which to achieve the
required sales results of $5,000.00 worth of sales per week.  The first he knew of that was when he saw the memorandum
after the meeting, he said.

30 He also put a copy of his memorandum of 16 August 2000 on Mr Kleyn�s desk.
31 On 18 August 2000, Mr Fox had another meeting with Mr Swarts, which was recorded with the knowledge of Mr Swarts,

and reduced to transcript, produced in evidence in copy form as exhibit S10 (see pages 57-64(AB)).  At that time, he was,
he said, very close, if he had not already achieved the $5,000.00 target.  He was given no time limit to achieve this target.
At this meeting there was discussion about what was a fair limit within which to achieve his target, but no time was agreed
to or set on 18 August 2000.  This was contrary to the evidence of Mr Swarts who said that he had been given 30 days
within which to achieve the requisite target or be terminated.

32 At pages 63-64(AB) there is recorded the discussion about that time limit, which supports Mr Fox�s evidence:-
�ES: Okay I�ll give you another thirty days, I�ll hit the reset button and give you another thirty
days�..�..pause��.... And if you tell me Elton I�m going to take forty five I�m going to argue the toss on a
couple of days mate, is that a fair call. What would you do, what do you think I should be supporting this position
for in ten years that still haven�t reached five thousand.�

33 There is no suggestion in that transcript that he should achieve his targets within 30 days or less.  Significantly, there is also
transcript of other discussions, too, which are relevant to these matters, which I reproduce hereunder (see pages 63-
64(AB)):-

�CF: Do you really think that�s the go.
ES: What do you thinks a fair time.
CF: Well there�s no time stipulated.
ES: I�m not asking what was, I�m asking Clifton Fox think of fair time.
CF: The same amount of time that I have already given Business News basically for free.
ES: But we pay you, over and above what we said we would pay you���.pause���.So I contest that

you�ve done it for free.
CF: Alright I�m not prepared to give commitment until Business News is prepared to give a commitment with

my are, because I�m not actually on contract.�
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34 He said that the telemarketing was a totally different job from what he had been trained to do.  He also said that the first
time that he knew that $5,000.00 was not related to threshold but to issues and to publication was at that meeting.  Before
15 August 2000, it was a threshold, not a weekly target which he had to achieve and he did not agree with the changes
proposed on 15 August 2000.  There is, in fact, no evidence that he did.

35 Mr Fox had a conversation with Mr Kleyn about the small business awards being promoted by the respondent and on which
Mr Fox had been working for two weeks, in a sales meeting on 27 August 2000.  On that day, too, he discussed with
Mr Kleyn, in the absence of Mr Swarts, who was away, both his sales and his employment contract.  He told him that he
would have to find someone who would pay his salary and give him a contract.  He asked that he be put on a contract and
be paid a salary.

36 He said that Mr Kleyn became extremely red faced and walked away.  Mr Kleyn denied that he had walked away.  Mr Fox
said that he kept a complete record of his sales and reached the necessary threshold of sales on 15 August 2000.  Mr Fox
said that he had exceed the $5,000.00 threshold, and that is why he had asked for his salary to be paid.  That is a salary of
$35,000.00, not the mere $200.00 which he was being paid in addition to a car allowance.

37 It was Mr Fox�s evidence that he had a clear understanding of the terms of the contract, but he did not agree with it being
changed from $5,000.00 in sales before salary commenced, to $5,000.00 in 30 days, and then $5,000.00 on every issue.  At
no stage, did he make such an agreement, even though it may have been put to him, he said.

38 Mr Fox said that he then went home totally disillusioned, that night, and sat in front of the computer and typed out his
resignation (see exhibit S12).  He did attend the office on 29 August 2000 for the last time.  In the meantime, he had
delivered his notice of resignation, backdated to 28 August 2000.  The letter of resignation, in full, formal parts omitted,
reads as follows:-

�Dear Harry
I herewith formally tender my resignation as Advertising Accounts Manager, from WA Business News effective
from 28 August 2000.
Yours faithfully�

39 Mr Fox then went to the respondent�s office on 29 August 2000 to attend to what he called �a few loose ends�.  Those were
his last days in the office.  Mr Fox attended the small business awards function, not in his capacity as an employee, but as a
guest of Ms Carol Hanlyn, the manager of Belmont Enterprise Centre.  He provided documentary evidence relating to his
sales (see exhibit S13) and gave evidence of mitigation of loss.  The crux of his claim was that his employer had forced him
to resign.

40 There was evidence from Mr Hazelwood, on behalf of Mr Fox.  His evidence was as follows.  He had attended the same
training course with the intention of working for the respondent in a similar position to Mr Fox.  He had no experience of
selling advertisements before that.  During the training period, he received a petrol allowance of $90.00 per week, and, for
any sales made during that time, he was to receive 25% commission.  He also continued to receive unemployment benefits
for some time.  After the qualification period, his understanding was that he would receive a salary of $35,000.00.  He was
then told that the salary would not be paid until $5,000.00 worth of advertising per month was sold, at the end of the
training session.  This was later changed to $5,000.00 per week.  In cross examination he said that he had decided that he
would not work in a work place which did not respect him.  He also admitted, in cross examination, that he resigned
voluntarily, and that no term of notice had been agreed at the beginning of his employment.  He added that, after his
discussion with Mr Kleyn, he had concluded that he was never going to get a contract, and his correct salary, so he decided
therefore to leave.  He said that what motivated him was that he had been promised a contract.  He did not, he said, enjoy a
good relationship with Mr Swarts, whom he described as dictatorial, aggressive and uncompromising.  If the job had been
advertised as a commission job only, he would not have applied for it, he said.  He said that he thought that the process was
a scam.  He was not given any sales leads, except numbers from a telephone book.  There was evidence given that a
number of other people had not renewed contracts.

41 Mr Hazelwood said that he thought that the training course was a scam and a waste of four or five weeks and had
contemplated bringing it to this Commission.  His evidence was not shaken in cross examination.

42 There was evidence too from Mr Clyde Adams, who was employed by the respondent to sell advertising beginning in 1997
and finishing in February 2001.  Mr Adams was critical of Mr Swarts� treatment of employees.  He said that he, Mr Adams,
was a bit of an admirer of Mr Fox who was trying to do the right thing.  He criticized the attitude and comments of Mr
Williams to Mr Fox and also Mr Tan�s comments to Mr Fox.

43 Mr Kleyn gave evidence that Corporate Teamwork, a training and recruitment organisation, was appointed to recruit and
train staff.  The respondent had decided that �Business News�, the product of the respondent, would need to go weekly and
therefore sales staff needed to be engaged and trained.  The respondent was looking for people with the ability to be able to
canvass and get support for advertising; and the respondent engaged Corporate Teamwork at what Mr Kleyn described as
�great expense�.

44 He admitted that the advertisement for a salesperson read that the successful applicant would receive an attractive
remuneration package which he identified as $35,000.00 per annum and a car allowance.  However, he said that it would
operate after the first month when the employee could achieve $5,000.00 per issue.  He also said that the $35,000.00 salary
was to be paid at the end of the training period, subject to satisfactory completion of the probationary period.  Thus after
four weeks a new set of conditions, in this case, was put to Mr Fox which he agreed to.

45 Mr Kleyn had very little direct involvement with the hiring of applicants, who were all interviewed by Ms Christie of
Corporate Teamwork.  He said that each trainee, at the end of the month�s training, was reviewed and that all had been
given the job description (see exhibit S4).  The final interview, a third interview, after two interviews were conducted by
Ms Christie, was attended by Mr Kleyn and Mr Swarts.  Mr Kleyn was of the opinion that the payments agreed to be made
to Mr Fox were clear.  In the initial stages before training was completed, he was to receive 25% commission on all sales
made; he would not then immediately go on to a remuneration package, but would stay on 25% for a period of time.  The
cost of sales and commission were interrelated, Mr Kleyn said.  If a person could not achieve at least $5,000.00 in sales per
week, it was very difficult to endorse a salary.  Thus, trainees would be coached to progressively put them into the package
as they increased their sales.

46 Mr Kleyn said in evidence that Mr Fox did not satisfy the requirement of being able to achieve sales during the
probationary period.  This, of course, was not put to Mr Fox in cross examination.  The document, he admitted, does not
say that the employee has to make $5,000.00 worth of sales per issue for salary to commence (see page 118 of the transcript
at first instance (hereinafter referred to as �TFI�) that is referring to exhibit S4).  He was unable to answer the question
whether a fair interpretation of the document exhibit S4 was that it provided that the employee start on $35,000.00 salary



40 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

and earn bonuses after that.  He also amplified his evidence by saying that there was a probation period and that there was
then an appraisal of the employee.  Then he said there was an assessment as to whether the employee would receive a
salary.  Mr Fox did not go on salary, Mr Kleyn said, but was given $200.00 per week extra.  He was never paid a salary or a
performance bonus.  The assessment at the end of the four week training period was, he said, that there was no confidence
that Mr Fox would achieve the required sales.  He also said that the $35,000.00 salary was to be paid at the end of the
training subject to satisfactory completion of the probationary period.

47 Mr Kleyn said that he thought that Mr Fox had demonstrated a good capacity to work and was quietly confident that he
would be able to achieve the $5,000.00 sales per issue.  As a vote of confidence, therefore, he was given an extra $200.00
per week on top of the 25% commission to give him some income.  The salary of $200.00 was paid to Mr Fox because he,
according to Mr Kleyn, demonstrated a good capacity for work and they were quietly confident that he would be able to
achieve.  Mr Kleyn explained how the commissions were calculated.  He had seen the views of Mr Fox expressed in his
memorandum dated 16 August 2000 (exhibit S9) and that correctly expressed the remuneration package.  He denied that
Mr Fox had been �removed�.

48 On 28 August 2000, Mr Kleyn said that, to the best of his recollection, he had not seen Mr Fox for some time because he
had been out selling.  He said that Mr Fox had walked into Mr Kleyn�s office and simply said �I�m leaving, it�s not
working out for me.�  Mr Kleyn expressed surprise, he said.  Mr Fox told him that he thought that he was not getting
support that �the team was not behind him�, and that he wanted to move on and look for something better.  Mr Kleyn said
that Mr Fox did not raise the issue of money, but merely gave his notice to which Mr Kleyn responded with an expression
of surprise.  The meeting was amicable, Mr Kleyn said.  As far as Mr Kleyn was concerned, Mr Fox resigned of his own
volition.  The respondent, Mr Kleyn said that he was not trying to get rid of Mr Fox.

49 There was evidence from Mr Williams, a sales representative employed by the respondent and Mr Fox�s supervisor.  He
gave evidence of the course through which he had gone and that he was paid by commission and required to reach a target
of $5,000.00 minimum per week.  Before Mr Fox�s resignation, he was given free rein to go about his business and was
working on a Belmont Business Award.  Mr Fox never mentioned to Mr Williams that he felt like he was being forced out
of the job or that the $5,000.00 per week threshold was too hard to reach.

50 Mr Williams said that Mr Fox was not asked to do telemarketing but was a telephone salesperson.  A good salesperson on
the telephone, he said, should be able to wrap up the deal.  He said that he had provided Mr Fox with a script.  He was of
the opinion that Mr Fox needed a lot more coaching before he was given free rein.  He admitted that on 14 August 2000 he
said something inappropriate to Mr Fox, next day he apologised.  He also said that when Mr Fox mentioned that his
commission had been �stopped�, Mr Williams went to Mr Swarts and found out that it was an oversight.  He said that he
had given Mr Fox a lot of training.

51 Mr Swarts gave evidence that the trial period was to continue until Mr Fox reached sales figures of $5,000.00 per issue.
This target had not been reached so they extended the period to enable him to get �up to speed with sales�.

52 All of the employees had to achieve $5,000.00 sales per issue of the publication he said.
53 As to the incident involving Mr Tan and Mr Williams, Mr Swarts said that he had followed these incidents through and Mr

Fox had assured him that they were no longer an issue with him.  On 15 August 2000 when he and Mr Fox met, he gave Mr
Fox a free rein for one month to achieve the required sales results of selling $5,000.00 worth of advertisements per week
(see page 192 (TFI)).  (He did not use the words �on publication�).  His evidence was that at the meeting on 18 August
2000 he gave Mr Fox 30 days to achieve the target of $5,000.00 and that Mr Fox had accepted that proposition.  Mr Swarts
said that he told Mr Fox �at the end of the month we�ll review matters and if targets are being met, we will pay you the
salary.  Conversely if targets are not met we will graciously part ways.�  He went on to say that Mr Fox did not tell him that
he had achieved his $5,000.00 threshold or that he was unable to achieve this.

54 Mr Swarts referred to exhibit S7 which he described as a cash flow budget.  This was a document, he said, which predicted
that Mr Fox would still be on $400.00 plus petrol allowance and commission, but not salary as at 21 December 2000, some
four months approximately in the future.  I would observe that this was well after his probationary period had ended.  I
would also observe that he was not informed, on the evidence, that he was still on probation nor of the term of any such
period.

55 Mr Swarts said that he was not prepared to tell the board that Mr Fox would achieve $5,000.00 sales per issue (that is
concumulative but per issue).  In the initial training period a target of $5,000.00 sales was set, he said.  No recruit met the
original target and the respondent told them that they were not prepared to put them on  the commission until they reached
the initial target he said.  It is fair to observe that no initial target was referred to in the job description document (exhibit
S4).  Mr Swarts did not say that what Mr Fox said in his memorandum of 16 August 2000, was wrong at the time.  When
Mr Fox mentioned that his commission had been stopped Mr Swarts said that he had found out it was an oversight.  He had
said too that Mr Fox had been given a lot of training.

56 There was evidence given by Mr Swarts about managing the sales team of which Mr Fox was a member.  Mr Swarts
confirmed that he had taken disciplinary action against Mr Williams in relation to one matter, but sales persons did not
have forever to sell $5,000.00 worth of advertising and the salary package conditions cut in once $5,000.00 worth of sales
per issue was reached.

Commission
57 In respect of the claim of commission, Mr Fox produced a bundle of documents relating to sales figures.  He claimed that

he had not been paid his sales commission or his total wages.  He also said that he had been regularly told that his
commission would be paid �on the gross� ((ie) that commission was to be calculated on the gross value of sales made,
including the amount of goods and services tax (GST) payable).  Later he found out that they were �on the net�.

58 He did admit that he was paid commission only on published orders because �that is the way Harry and Elton ran it�.  That
evidence agreed with their evidence.  Mr Fox admitted in evidence that he was paid commission in July and August 2000
and up to 31 August 2000.  He was unable, in relation to exhibit S13, to say which orders, referred to therein, were
published or not.

59 The evidence for the respondent from Mr Kleyn, Mr Swarts and Ms Veldhuis was that all of the commission and all of the
wages had been paid, and that it was never agreed, nor did the respondent pay commission on the gross amount of the sale.
Commission was paid on the amount of the sale calculated net of GST.  Further, it was the respondent�s evidence that
commission was not paid on advertising material published after a sales representative had left the respondent�s
employment.  Further, it was the respondent�s evidence and case that the respondent paid commission only after an
advertisement appeared in a published issue of Business News.
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Findings
60 The Commission, in this matter, observed that each of the witnesses had appeared to give evidence truthfully and that

therefore the Commission had to analyse the inferences which ought to be drawn from the evidence and reach conclusions
as to what �most likely� happened.

61 Having done that and reviewed the authorities relating to constructive dismissal, (see pages 25-27 (AB)), the Commissioner
found that Mr Fox had answered an advertisement that did not form part of the contract of employment.  He found that the
Commissioner had undergone interviews for employment.  The Commissioner made a number of findings of fact (see
pages 27-28 (AB)) and concluded that he was not in fact dismissed and that the Commission therefore had no jurisdiction.

62 The Commissioner at first instance concluded that Mr Kleyn had told the truth and there was no evidence that he was
dictatorial or aggressive, as Mr Hazelwood had alleged.  It was common ground that there was a resignation, the
Commissioner found.  Mr Stokes, on behalf of Mr Fox, said that there had been a constructive dismissal.

63 The Commissioner referred to Attorney-General v WA Prison Officers� Union 75 WAIG 3166 (IAC).  He concluded, on
those authorities, that on the balance of probabilities, the best view of what occurred was that Mr Fox applied for a job after
seeing an advertisement in the newspaper.  That the terms of the advertisement did not become part of the contract because
there was no offer and acceptance of the terms by the mere making of an application to be considered as an employee.

64 The Commissioner then found that Mr Fox decided that he did not want to continue and that he was not pushed.
65 The question was who really terminated the contract and the real answer to that question is that Mr Fox decided that he

wanted to terminate the contract, the Commissioner found.  Mr Fox eventually decided that what the respondent required of
him for what it was prepared to pay was just too onerous and it was in his best interests to go somewhere else and that is
what he did, the Commissioner found.  There was no dismissal and the jurisdiction contained in s.29 of the Act was
therefore not excited and the application was dismissed for want of jurisdiction.

66 As to contractual benefits, the contract was not as Mr Fox claimed it to be, the Commissioner found.
67 It is for the appellant to establish that the exercise of the discretion at first instance miscarried in accordance with the

principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220
(IAC)).

68 If the appellant does not do so, then the Full Bench has no warrant to interfere with the exercise of the discretion at first
instance, and, importantly, has no warrant to substitute the exercise of its discretion for that of the Commissioner at first
instance.

ISSUES AND CONCLUSIONS
69 Save and except for the finding as to lack of jurisdiction, this is an appeal against a discretionary decision of the

Commissioner at first instance, constituted by a single Commissioner.  It was a discretionary decision as that as defined in
Norbis v Norbis (1986) 161 CLR 513 and see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).

70 In my opinion, it was open to find as follows on all of the evidence, much of which was not conflicting evidence:
(a) The appellant answered an advertisement which led him to believe that he would be paid a salary and bonuses after

training, as well as commission.  If it had merely been a commission job he would not have applied for it.
(b) The evidence of the advertisement, and of exhibit S4, the so called job description document, makes it clear that the

agreement was held out to be, at least after training or probation, a salaried and not exclusively commission
remunerated position.

(c) At or about the beginning of the training period he was presented, by Ms Christie and Mr Swarts, with the
document (exhibit S4) called a job description, which on the evidence of Mr Kleyn, was to be read with the
advertisement, (exhibit S2), which is not in the appeal book, but in relation to the contents of which Mr Kleyn gave
some oral evidence.

(d) It is quite clear on a fair reading of all of that document the contract describes remuneration of $35,000.00 per
annum with a car allowance and superannuation.  The clause also prescribes the payment of performance bonuses
for sales.  The document does not prescribe a minimum sales target of $5,000.00 or any other amount, merely a
minimum sales target to be achieved to earn a bonus and that figure is $5,000.00.

(e) The clause does specify that average sales per issue are based on personal sales for one month provided by the
number of issues published in that month.

(f) There is a prescription that no salary will be paid during the probationary or training period of one month.  There is
a prescription that the remuneration will be a car allowance of $180.00 per fortnight and commission on sales of
25%.  There is no provision as to the conditions which apply for the earning of, and payment of commission.

(g) Both parties did agree at the end of the probation period of one month, although Mr Fox was reluctant to agree, and
felt constrained to agree, to a variation of the term of agreement whereby he was to be paid no salary until he had
obtained sales of $5,000.00.  In the meantime he continued to be able to earn commission and was paid $90.00 per
week car allowance.  This was an agreed variation to the original contract of employment as evidenced by exhibit
S4.  There is, as I have said, no evidence that he was informed that his probation period was being extended.

(h) Then by way of further variation he was offered, and accepted $200.00 per week salary.
(i) He was never paid the amount of salary of $35,000.00 referred to in exhibit S4, nor was he paid any of the bonuses

referred to therein.  Indeed he was paid no more salary than $200.00 per week.  However, he accepted that offer and
continued to be employed on that basis.

(j) He therefore entered into an agreement to accept different remuneration from that payable and paid during the
probationary period and different remuneration from that agreed in exhibit S4, to be paid at the conclusion of the
probationary period.  These agreements were entered into at the initiative of the respondent and reluctantly entered
into by Mr Fox.

(k) The agreement, exhibit S4, contains no requirement for �cold selling� on the telephone.  It specifically refers to
following up telephone enquiries which are generated from various marketing programs; and that is clearly the case
when read with the other elements of �prospecting� and other items referred to in exhibit S4 (see page 50 (AB)).
There is no reference to a telephone sales person or a telemarketer in the document.

(l) The submission was that when he engaged himself in telephone selling under Mr Williams� tutelage, that the
contract of employment was repudiated because, as I infer it, of the nature of the variation in function from a
salesman to a telephone salesman.  His assertion was that he did not seek or obtain to be employed as a telephone
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sales person.  The fact is, and it was open to find, that he did engage in telephone selling under whatever name and
that he continued to do so until his having protested to Mr Swarts and Mr Swarts permitted him to have free rein as
a salesman in the field.  He then ceased to be a telephone salesman.

(m) Thus, there was no repudiation.  There was an agreement for engaging telephone selling until his protest was heard
and his period as a telephone salesman, by agreement, ended.

(n) Accordingly, this was another variation of the contract, if variation it was, which occurred by agreement.
(o) Next, there was the question of the revocation of payment of commission dealt with eventually by Mr Swarts and

Mr Fox.  This was clearly established on the evidence to be an oversight which was remedied when there was a
complaint made to Mr Williams and Mr Swarts by Mr Fox.  There was Ms Veldhuis� evidence that this was an
oversight and even Mr Fox admitted in evidence that he could have misinterpreted what had occurred.  It was open,
therefore to find, clearly this was an oversight.

(p) Next came the incident of 14 August 2000 where Mr Williams called Mr Fox a f----wit and Mr Tan accused him in
front of his fellow employees of being a drug user.  It is quite clear on the evidence that Mr Tan was criticised by
Ms Veldhuis and Mr Swarts when he made the remark, but Mr Williams too was reprimanded by Mr Swarts for the
remark which he made to Mr Fox, and that both apologised.  Mr Fox said that he is not satisfied now with what was
done.  Mr Swarts says that Mr Fox told him that, at the time, that he was satisfied with what was done.  In my
opinion it matters not.  The steps taken, given the unpleasant treatment of Mr Fox, were adequate in the
circumstances.  There were reproofs for unacceptable conduct and required apologies were given.

(q) Next it is quite clear, on the evidence of Mr Swarts and his forecast budget, that it was his intention at least, that Mr
Fox would continue to remain in employment on $200.00 per week salary, commission and $90.00 per week car
expenses for some months.

(r) Next, on 16 August 2000 there was no evidence at all that there was any limit agreed to by Mr Fox for the period in
which he would receive a sales target, on any fair reading of the transcript of the meeting of Mr Fox with Mr Swarts
that day.

(s) Then comes the final event of 27 August 2000 when Mr Fox asked Mr Kleyn to commence to pay him the salary of
$35,000.00, which was the effect of his request that he be put on salary or be given a contract.  Mr Kleyn refused.
All of this, it was clear, was too much for Mr Fox who regarded himself as the victim of a scam and he resigned.  It
was his own action, and as he admitted, voluntary.

(t) His resignation was caused and/or brought about, on his evidence, and by the treatment which he had received.
(u) At the time of his giving his resignation he had worked for two weeks on the Small Business Awards project.

71 It was alleged in the grounds of appeal that the resignation dated 30 August 2000 and backdated to 28 August 2000 was not
an unfair dismissal constituted by a constructive dismissal, or in fact an unfair dismissal at all.

72 A number of facts are referred to, which it was submitted, if adequately considered or considered at all, would have led the
Commission directly to the conclusion that there was a dismissal.  To reach that conclusion it was necessary to find that the
facts justified a finding that the employer dismissed Mr Fox.

73 In Pisconeri v Laurens & Munns incorporating Munns Nominees Pty Ltd and George Laurens Pty Ltd 79 WAIG 3187 the
Full Bench adopted what Rowland J said in The Attorney-General v WA Prison Officers� Union (op cit) where His Honour
said that there must be a deliberate and dominant purpose of coercing an employee to resign.  Kennedy J, in the same case
said as follows:-

��In this context, it does not appear to me to be particularly helpful to introduce any notion of constructive
dismissal, the only question being whether or not Mr De Grussa was �dismissed� by his employer. There is nothing
in the Industrial Relations Act equivalent to s55(2)© of the Employment Protection (Consolidation) Act 1978 (UK)
which expressly created the concept of constructive dismissal. The position for the present purposes is, in my view,
summarised in the judgement of Stephenson LJ in Southern v Franks Charlesly & Co [1981] IRLR 278 at 280�

�Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple consideration of
starkly contrasted alternatives is too often outlawed by authority in deciding the issue of dismissal vel non.
Even if the question, �Was the employee dismissed?� cannot always be answered by answering the question,
�Who really terminated his contract?� the real answer to the second question gives the right answer to the
first question in this case.�

74 Put shortly the case for the appellant, as it was submitted, was that the facts referred to in ground 5 of the appeal, as I have
mentioned above in the grounds of appeal, when properly considered, should have led the Commission to the conclusion
that Mr Fox was coerced into resigning and that the dominant purpose of the conduct of the respondents achieved the
termination, and thus the dismissal of Mr Fox.

75 I would observe the following.  First of all none of those facts, if proven, establishes an intention to force Mr Fox to resign.
The evidence was, and it was not disbelieved by the Commission at first instance, that they wished to retain him and
thought that he would develop satisfactorily.  That evidence was accepted by the Commission and I did not read the
evidence otherwise.

76 That it was intended to retain him, albeit at reduced remuneration, compared to that referred to in S4, was borne out by the
forward budget of Mr Swarts which made provision for the payment of a salary for some months.  The putting him on
notice that he should meet his target within 30 days, a time limit with which he did not agree, was not alleged to constitute
an act evidencing an intention to dismiss Mr Fox, such as to push him rather than permit him to jump.  (It is not so alleged
in the grounds of appeal).

77 Matters such as the alleged inadequate disciplining of Mr Tan and Mr Williams were not evidence of a course of conduct
directed to his dismissal, in my opinion.  They were events which occurred involving individuals.  In any event the
disciplinary actions which were taken were adequate, for the reason which I have expressed above.  There was, as I have
said, also no unilateral assignment to cold calling.  Mr Fox, as directed, engaged in cold calling and continued in it until, by
mutual agreement, this period as a cold caller was ended.  That was not evidence of any intention to dismiss him.

78 The alteration of the commission threshold from fortnightly to weekly and then to a deadline, fitted first with the changes in
the frequency of publications to weekly publications and then with the employer�s perceived necessity to achieve a sales
target of $5,000.00 within a particular period of time.  That was a particular period of time to which Mr Fox did not agree.

79 The refusal to invite him to the Belmont Small Business Awards presentation was a quite irrelevant fact.  Firstly, the
employment by then had ceased.  Secondly, although the act might have been ungracious, it was not evidence of any
intention to dismiss him.
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80 The alleged attempts to fix a sales target of a minimum of $5,000.00 per week, even if it were not reasonably achievable,
was not, in the circumstances of the case, evidence of an intention to force Mr Fox to resign but merely prescribed for him
a required sales target.  Further, the failure to place Mr Fox on �salary� and indeed the refusal, could not, in the
circumstances, be reasonably interpreted as unequivocal evidence of an intention to force his resignation.  These were
refusals to vary the contract to meet his terms of the remuneration, or reinstate the original terms which had been
superseded by agreed variation.

81 Accordingly, the Commissioner did not err in finding that there had not been a dismissal.  That is not to say, of course, that
the imposition of terms at variance with those originally represented to him, and the variation of the contract so that there
was no agreement to pay him a salary on the terms of the original agreement, and the general treatment of Mr Fox by the
respondent, was not unclear and might even have been exploitative.

82 However, whether the course of conduct of the respondent commencing with the advertising of the position, constituted a
breach of the Trade Practices Act (Commonwealth) or the Fair Trading Act (WA) s.14, was not a question for the
Commission in this matter.  Further, the fact that the employer embarked on a course of unreasonable and/or unfair conduct
which caused the appellant to leave, is not at least as I read the authorities, unless its dominant purpose was to cause his
resignation and clearly effect a dismissal, evidence of a dismissal.

83 For the reasons which I have expressed I do not think that the Commission erred in finding that there was no proven course
of conduct on the part of the respondent having the dominant purpose and seeking to achieve and, in fact, achieving his
dismissal by forcing to him to tender a resignation and the Commission did not err in finding that there was no dismissal
and no jurisdiction.

Commission
84 In relation to the claim for commission, the written contract does not prescribe the terms and conditions surrounding the

earning of commission.  Further, there was no submission at first instance that, for efficacy, a term or terms should be
implied in the contract to fill that vacuum.

85 The evidence of the terms of the contract was oral.  First, it was open to the Commission to find that commission was
payable only on publication of the advertisement procured by a salesperson.  Mr Fox himself admitted that that was how
the respondent ran things.  There was no evidence that he deviated from that.

86 Next, in any event, he did not establish any other term of the contract on the evidence which might have entitled him to
commission.  There was clear evidence from the respondent�s witness that Mr Fox had been paid all of the commission due
to him.  Further, the uncontradicted evidence was that commission was calculated on the value of the advertisement after
GST had been deducted.  There was no evidence that anything different was agreed and no evidence that there was any
term of the contract to the contrary.

87 There is evidence on behalf of the respondent that sales representatives were not paid commission in respect of a
publication of an advertisement which took place after sales representatives left the employ of the respondent.  There was
no evidence that Mr Fox was informed of this and, in fact, he said that he was not informed of it.  However, Mr Fox
himself gave no evidence to establish what the actual term of the contract, in relation to entitlement of the commission,
was.

88 Finally there was evidence from the witnesses for the respondent, in particular Ms Veldhuis, that all of the commission had
been paid by the respondent and there was insufficient evidence from him that it had not been so paid.

89 The Commission did not err in finding the contractual benefits claimed had not been proved to have been contractual
benefits nor had the entitlement to contractual benefits been proved.

Documents
90 By ground 7 it is alleged that the Commission failed to enforce, at the commencement of the second day of the hearing, an

undertaking by the respondent to �provide full documentation� in relation to the sales and commission earned by Mr Fox.
No order was sought for the production or discovery of the documents on that day (see pages 101-102 (TFI)) or it would
seem at all.  There was no error committed  by the Commission in that regard.

Finally
91 No other ground is made out for the reasons which I have expressed.  There was no jurisdiction to hear and determine the

application claiming relief for harsh, oppressive or unfair dismissal.
92 The claim for contractual benefits was not established at first instance.  For those reasons I would dismiss the appeal.
CHIEF COMMISSIONER�
93 I have read the reasons for decision of His Honour the President.  I agree with those reasons and have nothing to add.
COMMISSIONER A R BEECH�
94 I have read the reasons for decision of His Honour the President.  I agree with those reasons and have nothing to add.
THE PRESIDENT�
95 For those reasons, the appeal is dismissed.

Order accordingly

_________
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FILE NO/S. FBA 46 OF 2001
CITATION NO. 2001 WAIRC 04483
_________________________________________________________________________________________________________

Result Appeal dismissed.
Representation
Appellant Mr B F Stokes, as agent
Respondent Mr A J Thompson, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 12th day of November 2001, and having heard Mr B F Stokes,
as agent, on behalf of the appellant and Mr A J Thompson, as agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision being delivered on the 20th day of December 2001, it is this day, the
20th day of December 2001, ordered that appeal No FBA 46 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

____________________
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v.
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CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER P E SCOTT

DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO/S FBA 47 OF 2001
CITATION NO. 2001 WAIRC 04391
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr D Gordon (of Counsel) by leave and with him Mr M Morgan

(of Counsel) by leave
Respondent Mr J Uphill, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT:

INTRODUCTION
1 In appeal No FBA 47 of 2001 the abovenamed appellant, Mr Stephen LaRose, appealed against the decision of the

Commission at first instance, pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
�the Act�), such a decision having been made on 13 July 2001 whereby the Commission, constituted by a single
Commissioner, dismissed an application made by the appellant pursuant to s.29(1)(b)(i) of the Act.

GROUNDS OF APPEAL
2 The appeal is made on the following grounds:-

�1. Pursuant to section 49(2) of the Industrial Relations Act, 1979 ("the Act") the Appellant seeks to appeal the
decision of the learned Commissioner.

 2. The learned Commission failed to have regard to the Appellant's rights pursuant to section 29(1)(b)(i) of the
Act that his employment with the Respondent was not to be terminated in a harsh, oppressive or unfair
manner.

 3. The learned Commissioner failed to give proper consideration to the fact that there were three different
reasons proffered by the Respondent as to why the Appellant's employment was terminated namely:
3.1 on 1 September 2000 the Appellant was informed by the Respondent his employment was

terminated as Western Mining did not need him back on site;
3.2 several days later at another meeting the Appellant was informed by the Respondent his

employment was terminated as Mr Andrew Ellison of the Respondent overheard a conversation
where it is alleged that the Appellant and another employee, Mr Luke Hudson, were intending to
steal a caddy welder from site; and

3.3 in the Respondent's closing submissions it was submitted by Mr Uphill, agent for the Respondent,
the Appellant's employment was terminated for unsatisfactory work performance.
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 4. The learned Commissioner should have had regard to the principles of natural justice in determining
whether the Appellant's employment was terminated in a harsh, oppressive or unfair manner given that the
Appellant was not afforded the opportunity to respond to any of the allegations made against him prior to
the termination of his employment,.

 5. The learned Commissioner failed to give proper consideration to the final reason proffered by the
Respondent, outlined in 3.3 above, as to why the Applicant's employment was terminated as no evidence
was adduced by the Respondent supporting this submission.

 6. The learned Commissioner failed to give proper weight to investigation procedure undertaken by the
Respondent as it was never proven that the Appellant had an intention to steal from site.

 7. The learned Commissioner failed to consider what are the proper investigation procedures, detailed in C v
Smith Snack Food Company [1997] WAIR Comm 129 (2 July 1997), for investigating allegations of theft
against an employee.

 8. The learned Commissioner erred in law by not applying the rule of Jones v Dunkel (1959) 101 CLR 298
which had the effect of him making inappropriate findings.

 9. The learned Commissioner erred in preferring the evidence of Mr Ellison to the Appellant.
Exhibits �ABE1� and �ABE2� indicate the written material supporting Mr Ellison�s evidence was of recent
construction.

10. The learned Commissioner should have regard to and given appropriate weight to the evidence of
Ms Michelle Greenwell regarding the Respondent's instructions to her to not truthfully inform the
Respondent's employees, including the Appellant, as to why their employment was terminated.

11. The learned Commissioner erred in not finding that the Appellant is entitled to compensation pursuant to
section 23A(1)(a) of the Act.

12. The above grounds of appeal are matters of public interest in that they are all principles to be applied in
unfair dismissal claim and as such are paramount to the work of the Commission.

13. Relief Claimed
13.1 The Appellant seeks to have the decision of Commissioner Wood set aside.
13.2 The Appellant considers reinstatement with the Respondent would not be practical.
13.3 The Appellant seek six moths (sic) compensation, based on the amount of $8,064.00 per month, for

his unfair dismissal as he has not been able to secure full time employment since being terminated
by the Respondent and is now on unemployment benefits.

13.4 Pursuant to section 23A(1)(c) of Act the Appellant seeks an ancillary order for the Respondent to
provide the Appellant with a statement of duties.�

BACKGROUND
3 The appellant was employed as a mechanical fitter by the respondent company, Kiam Corporation Limited (hereinafter

referred to as �Kiam�), at the Leinster Nickel Operation.  There, together with other contracting persons and companies,
Kiam was a contractor to the mining company whose operation it is, namely Western Mining Corporation.  The appellant
was responsible for the repair and maintenance of equipment.  The appellant alleged that he was unfairly dismissed on
1 September 2000 in that he was dismissed for allegedly discussing with another employee the intended stealing of
company property.  The appellant did not seek reinstatement, but sought compensation for lost income, such loss being
caused, he claimed, by his unfair dismissal.

4 The respondent alleged that on 31 August 2000, the General Manager, Mr Andrew Ellison, overheard two employees
discussing their intentions to steal a caddy welder from the site, namely the Leinster Nickel Operation.  The respondent
conducted an investigation and says that the appellant, Mr LaRose, was identified as one of the participants in the
conversation.  After consultation with Western Mining Corporation a decision was taken to �remove the appellant from the
site�.  He was then dismissed on 1 September 2000.

5 Mr LaRose said that he was employed full time by the respondent from March 2000 to 1 September 2000 and that he had a
problem having pay matters fixed up, and that, in fact, there was a delay in paying what was due to him.  He also had
difficulty obtaining work clothing and a Workplace Agreement and experienced problems on site due to a mobile scaffold
falling over.  Because of these problems, at one stage, he spoke to another contractor on the site, Skilled Engineering,
regarding the terms of an employment contract which they might offer.

6 On Thursday, 31 August 2000, in the afternoon and just prior to leaving the site, Mr LaRose spoke to a person called
Rebecca on the telephone regarding his pay.  He says that she did not know what was happening about his pay and he was
furious as a result.  He was flying out that day with two other employees, Mr Luke Hudson and Mr Gary Kruger.
Mr Kruger was a Western Mining employee and a Maintenance Team Leader ((ie) a sort of Foreman or Supervisor).
Mr LaRose went and had a couple of beers and got some food and then went to the airport with the other two employees.
He said that they were talking about the scaffold incident and his pay difficulties.  On the plane he sat opposite the aisle
from Mr Hudson and had a three way conversation with Mr Hudson and Mr Vernon Reed, a Western Mining Storeman.
Mr Hudson and Mr LaRose were due to fly back to the site on the Monday.

7 On Friday, 1 September 2000, Ms Michelle Greenwell, the personnel officer for the respondent, telephoned Mr LaRose and
advised him that he was not needed back on site by Western Mining.  He asked if he had been sacked and she said �Not at
this particular time.  Come in on Monday and we we�ll sort it out�.  He then went to the respondent�s offices in
Rockingham with Mr Hudson.  He said they were told there by Ms Greenwell that Western Mining did not require them
back on site but that she did not know why.  Mr LaRose said that he did not believe her and that he rang one of his
colleagues at the site but could get no further information.  He then spoke to Mr Robbie Ellis, another team leader, who told
him that it was alleged that Mr LaRose was intending to steal a power generator.

8 After that Mr LaRose and Mr Hudson had a second meeting with Ms Greenwell who told them that the reasons why they
were sacked was because their conversation was overheard by Mr Ellison on the way home in the aeroplane.  The appellant
said that this was the last contact he had with the respondent.  He said that he thought that he was sacked because he was
�rocking the apple cart�, and at about the same time he said the respondent�s contract was under threat.

9 Mr LaRose was cross examined and denied that he and Mr Hudson talked about having approached Skilled Engineering to
take over the contract.  He said that all conversation at the airport was with Mr Kruger and Mr Hudson, not just with
Mr Hudson.  He said that they were out in front of the airport, not in the terminal because Mr Kruger is a smoker.  He did
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not deny that on the plane, Mr Hudson and he continued a conversation in which they made remarks critical of the
respondent.  He denied that he said that he intended to steal the caddy welder.

10 Mr Hudson gave evidence, but he was not effectively able to be examined by Counsel for the appellant.  He had entered
into a confidentiality agreement with the respondent arising from a conciliation conference before the Commission.  He
said that he did not wish to violate the agreement and he was not questioned further by Counsel for the appellant or by
Mr Uphill for the respondent.

11 Mr Ellison gave evidence that at the airport on 31 August 2000 he heard two people talking about Kiam.  He said that he
went and stood side on from about two feet away from them, and that the two men were talking about a safety incident on
the Leinster site.  They said that Western Mining and Kiam were looking to blame people for the incident.  They talked
about a discussion one of the men had had with the payroll office in Kalgoorlie and about discussions which they had had
with Skilled Engineering.  He heard the men say, he said, that they had asked Skilled Engineering to see if they could take
the contract off Kiam and how much they would be paid by Skilled Engineering.  They then discussed whether they could
get more money and Mr LaRose said that he was owed money by Kiam and to obtain this he would steal a caddy welding
machine from the company for repayment of the money.  After 15 or 20 minutes they were approached by another person,
and there was a five minute general discussion of various things to do with Western Mining but nothing of �a derogatory
nature� was said.  All three men went outside and Mr Ellison assumed that they had a cigarette before boarding the plane.
He says that he did not know who the two people were at the time because he had not seen them before.  He sat behind the
men on the plane and they continued their conversation criticising the respondent, and said they hoped that Skilled
Engineering would get the contract.  He said Mr Hudson was directly in front of him and Mr LaRose was on his left on the
other side of the aisle.

12 Mr Ellison returned to Perth and contacted his personnel department to confirm which Kiam employees were on the flight
and their seat numbers.  He said in evidence that he also checked to see if there was any money owing to those employees.
Once it was confirmed that Mr Hudson and Mr LaRose were the two employees on the plane and it was confirmed by
Mr Reece Power in Kalgoorlie that no monies were owing to them, he made a decision to terminate their services.  Before
the dismissal occurred he instructed Ms Greenwell to talk to the Kiam site superintendent, Mr Peter Smith, to have him
inform Western Mining of the conversation.

13 In order to save �aggravation� the company took a decision to advise Mr Hudson and Mr LaRose that they were being put
off because Western Mining was reducing numbers on site.  He advised Ms Greenwell to effect the termination.  He then
instructed Ms Greenwell to talk to them again a couple of days later as they had spoken to Western Mining who had told
them that it was a Kiam issue, not a Western Mining issue.

14 Ms Greenwell gave evidence that Mr Ellison called her on 31 August 2000 when he got off the plane.  She said that he
asked her to find out who the two employees were on the plane and she telephoned the site supervisor, Mr Smith, who
advised her of their names.  They were the only two Kiam employees on the flight.  She was also asked to enquire whether
there was any substance in their complaints.  She told Mr Ellison what Mr Smith had said.  Mr Ellison advised her to ring
Mr LaRose and Mr Hudson and tell them that they were not required to return to the site.  When they were asked why they
were not to return to the site she advised them to come in on Monday and she would discuss it with them.  Her evidence
was that she and John Brown told the two men that they would not need to return to the site because the crew was being cut
down.  That was her advice also.  She said that they decided to do this to avoid animosity.  One of them subsequently
telephoned her indicating that he did not believe the reasons given to him for the termination.  She was told that they had
contacted somebody from Western Mining who said that their employment was terminated because of a discussion
overheard on the plane.  She advised them to come in again then discuss it and they did so.  They were angry that she had
not been �upfront� with them in the first place.  The real reasons for their dismissal was then explained to them.

FINDINGS AT FIRST INSTANCE
15 The Commissioner at first instance found as follows:-

(a) That he had no doubt that the process of the dismissal was flawed by its lack of initial directness and honesty.
(b) There was no suggestion of a threat or other reason which might otherwise be used to explain why Mr LaRose was

initially mislead.
(c) He was finally given the correct reason only after his own enquiries had disclosed it.

16 This was a procedural flaw but only one factor to be considered in deciding the question of whether the dismissal was
unfair or not.

17 The process of investigation was not flawed.
18 Mr Ellison caused enquiries to be made as to who were the Kiam employees on the flight and whether they owed monies

which might lend legitimacy to their complaints.  Having received an answer to those questions he decided to terminate
their services and pay them notice in lieu.

19 Mr LaRose was not summarily dismissed.
20 Kiam has shown that there was sufficient evidence to raise an issue as to the existence or non existence of a factual issue.
21 It was not relevant that Mr LaRose had a previous offence for stealing which occurred some years ago.
22 The evidence of Mr Ellison was preferred to that of Mr LaRose by the Commissioner at first instance.  He preferred the

evidence of Mr Ellison which was straightforward and unchanged under cross examination.  Mr Ellison decided that he
could not trust the two employees any further and instructed that their services be terminated.

23 He found that the conversation between Mr LaRose and Mr Hudson included discussion about their intention to steal
company property, and that this discussion led to a breakdown in trust between employer and employees sufficient to
warrant dismissal.

24 The Commissioner at first instance then dismissed the application.

ISSUES AND CONCLUSIONS
25 The decision appealed against was a discretionary decision as that is defined in Norbis v Norbis (1986) 161 CLR 513 (see

also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
26 Further, since the Commissioner�s finding as to the credibility of witnesses was important in these proceedings, and the

Commissioner had the advantage of seeing and hearing the witnesses, the well known principle in Devries and Another v
Australian National Railways Commission and Another [1992-1993] 177 CLR 472 and explained in State Rail Authority of
New South Wales v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC) applies.
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27 Because the decision at first instance was a discretionary decision, it was for the appellant to establish upon this appeal that
the exercise of the discretion had miscarried according to the principles laid down in House v The King [1936] 55 CLR 499
(see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).  The Full Bench has no warrant to interfere with the exercise
of the discretion at first instance, unless it is established that the exercise of the discretion miscarried according to the well
known principles laid down in House v The King (op cit) and Gromark Packaging v FMWU (IAC) (op cit).

28 First, the important question in this matter was whether Mr LaRose, in the hearing of Mr Ellison, had said that he was owed
money by Kiam, and that to obtain that money he would steal a caddy welding machine from which, it would seem, to
realise the amount of the money which he was owed.  (I should add that it was not an issue that he was an employee and
not a contractor to Kiam although there was some discussion of that at one stage).

29 The Commissioner at first instance, having heard and seen the witnesses, and there being a direct conflict in the evidence of
Mr Ellison and Mr LaRose on this point, preferred the evidence of Mr Ellison.  The Commissioner preferred the evidence
of Mr Ellison on that point because his evidence was straightforward and unchanged in cross examination.  On a fair
reading of the transcript there was nothing to suggest that that preference was not open to the Commission.  Further, that
finding was not seriously challenged in submissions made upon appeal.  Further, the finding based on that preference,
namely that Mr Ellison heard Mr LaRose say to Mr Hudson that he intended to steal Kiam�s property and that led to a
breakdown in trust between employer and employee, was not challenged on this appeal either.

30 It was submitted that such a statement was made by Mr LaRose as a matter of bravado, that is that he did not seriously say
that he intended to steal.  However, Mr LaRose did not say that in evidence and it was not so found, nor was there a basis
upon which it might be so found.

31 What the Commissioner at first instance did find, and which he was also entitled to find, on the evidence, was that the
process of dismissal was unsatisfactory.  It was unsatisfactory because:-
(a) It was expressed to Mr LaRose to be occurring for a reason which was false.
(b) Mr LaRose was afforded no opportunity to put his side of events.
(c) He was not told the true reason for his dismissal and he was not given an opportunity to put his side of matters until

he had made his own enquiries and pressed for the reasons.
(d) The need to avoid any likely aggravation did not justify, and could not, the course of denying procedural fairness.
(e) The process of investigation and dismissal was manifestly flawed.

32 However, the lack of procedural fairness was one factor only to be considered, (see Shire of Esperance v Mouritz 71 WAIG
891 (IAC) per Kennedy J).

33 In this case, given that Mr LaRose was found, and correctly found, to have been expressing a clear intention to steal from
his employer for reasons which he expressed, and which were open to be taken seriously, the employer was entitled to lose
trust in the honesty and fidelity of Mr LaRose, and entitled to fairly terminate the contract of employment for that reason.

34 The Commissioner at first instance was entitled to find, on the evidence, that the employer was entitled to lose that trust.  In
addition, it was not denied that Mr LaRose was canvassing too with Mr Hudson, the question of putting an end to Kiam�s
contract with Western Mining, in favour of another contractor.  That was some corroboration of the extent of the animosity
of Mr LaRose for Kiam, and the seriousness of his expressed intention to steal the welder.  That in the past there might
have been procedural unfairness was patently not relevant to the fact that there was procedural unfairness in this case in the
treatment of other employees.

35 In those circumstances, the dismissal, although procedurally flawed, was not, because of the valid substantive reasons for it,
unfair.  It was not a summary dismissal, although a summary dismissal in itself might have been both justified and fair.  To
dismiss Mr LaRose for his expressed intention to steal from his employer was in this case not unfair for the reasons which I
have mentioned.

36 As to the submission that the rule in Jones v Dunkel and Another [1958-1959] 101 CLR 298 was not applied, there was no
substance in that.  There was no scope for its application at all.  There was no summary dismissal requiring the justification
of the same by the employer on the evidence; and in any event, the appellant bears the onus of establishing on all of the
evidence that the dismissal was unfair, according to the well known principles in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC).

37 It is trite to observe that it is for the applicant who alleges that he/she has been unfairly dismissed, to establish his/her case
and not to rely on witnesses being called by the respondent, who might or might not establish the applicant�s case, and who
are not called to do so, in any event.

38 No ground of appeal was made out.  There was no miscarriage of the exercise of the discretion, at first instance,
established.  I would dismiss the appeal.

39 CHIEF COMMISSIONER: I have had the advantage of reading the Honourable President�s draft of his reasons for decision. I
agree that the appeal should be dismissed.

40 In dismissing the application for unfair dismissal the Commission at first instance found that the appellant expressed an
intention to steal company property. This conclusion was reached after hearing evidence from the respondent�s general
manager about a conversation he overheard between the appellant and another employee. The appellant flatly denied that he
had stated such an intention (Transcript p. 42).

41 The appeal was pursued on the basis that even if the conversation did occur there was insufficient investigation undertaken by
the employer to justify the decision to terminate the appellant�s employment. Furthermore the conversation between the two
employees even if it included the intention to steal equipment could not be relied upon to justify the respondents actions in
dismissing the appellant when the respondent knew that there were outstanding issues with the appellant about safety and
wages. It was submitted that an alleged claim for outstanding wages gave rise to an �honest claim of right�.

42 The fundamental issue is whether or not the appellant expressed an intention to steal from his employer. The finding of fact
made in the first instance was based on the credibility of the witness. As the Hon President makes clear there was nothing
before the Full Bench to show that the Commissioner had misused his advantage in concluding that the appellant expressed the
intention to steal from the respondent (Devries and Another v Australian National Railways Commission and Another [1992 �
93] 177 CLR 472).

43 Faced with the unambiguous threat that the appellant intended to steal equipment it is difficult to comprehend what
investigation the employer should then have been obliged to embark upon. The loss of trust engendered by the expressed
intention to steal warranted dismissal. Although there were procedural flaws associated with the process by which the
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termination was effected, these were not fatal to the efficacy of the dismissal. They were but a factor to be considered in the
circumstances of the case and were indeed assessed by the Commission in the first instance.

44 The alleged grievances held by the appellant on issues going to safety and wages could not render the intention to steal the
employers equipment a reasonable objective in pursuit of an �honest claim of right� when that intention is so fundamentally a
breach of the terms of the appellants contract of employment.

45 COMMISSIONER P E SCOTT:  I have had the benefit of reading the reasons for decision of His Honour, the President.  I
agree that the grounds of appeal are not made out.

46 As noted by His Honour, the Commissioner at first instance was entitled to prefer the evidence of Mr Ellison to that of the
appellant, and he did so.  The appellant submitted that if he had made a statement about intending to steal, then it ought to
have been seen as bravado and not taken seriously.  This was not put to the Commissioner at first instance.  On the contrary, in
his evidence before the learned Commissioner, the appellant had simply denied making the statement.  On this basis the
learned Commissioner was not obliged to take account of any alleged bravado on the part of the appellant in making the
statement which, relying on Mr Ellison�s evidence, he found to have been made.

47 There was no error in the learned Commissioner finding that there was a justifiable breakdown of trust in the employment
relationship because of the appellant�s actions, and that this justified dismissal, a dismissal not being for misconduct.

48 Although there were flaws in the process of dismissal, as found by the Commissioner at first instance, these flaws do not
render the dismissal, otherwise justified, unfair.  Rather the issue of procedural fairness is one factor only to be considered
(Shire of Esperance v Mouritz 71 WAIG 891 (IAC) Kennedy J.).

49 As there has been no identifiable error found, I would dismiss the appeal.
THE PRESIDENT:
50 For those reasons, the appeal is dismissed.

Order accordingly

_________

2001 WAIRC 04420
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN LAROSE, APPLELLANT
v.
KIAM CORPORATION LIMITED, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER P E SCOTT

DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO/S. FBA 47 OF 2001
CITATION NO. 2001 WAIRC 04420
_________________________________________________________________________________________________________

Decision Application for extension of time granted
Appearances
Appellant Mr D Gordon (of Counsel), by leave, and with him Mr M Morgan (of Counsel), by leave
Respondent Mr J Uphill, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of November 2001, and having heard Mr D Gordon
(of Counsel), by leave, and with him Mr M Morgan (of Counsel), by leave, on behalf of the appellant, and Mr J Uphill, as agent, on
behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision being delivered on
the 11th day of December 2001, it is this day, the 11th day of December 2001, ordered that the application for extension of time for
the filing of appeal books be and is hereby granted.

By the Full Bench
 (Sgd.) P.J. SHARKEY,

[L.S.] President.
_________

2001 WAIRC 04392
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN LAROSE, APPELLANT
v.
KIAM CORPORATION LIMITED, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER P E SCOTT
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DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO/S. FBA 47 OF 2001
CITATION NO. 2001 WAIRC 04392
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr D Gordon (of Counsel), by leave, and with him Mr M Morgan

(of Counsel), by leave
Respondent Mr J Uphill, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of November 2001, and having heard Mr D Gordon
(of Counsel), by leave, and with him Mr M Morgan (of Counsel), by leave, on behalf of the appellant, and Mr J Uphill, as agent, on
behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision being delivered on
the 11th day of December 2001, it is this day, the 11th day of December 2001, ordered that appeal No FBA 47 of 2001 be and is
hereby dismissed.

By the Full Bench
 (Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2001 WAIRC 04343
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PENRHOS COLLEGE (INC), APPELLANT
v.
MARILYN MUGGERIDGE, RESPONDENT

FULL BENCH HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED FRIDAY, 7 DECEMBER 2001
FILE NO/S. FBA 52 OF 2001
CITATION NO. 2001 WAIRC 04343
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr R H Gifford (as agent) and with him Dr I Fraser
Respondent Mr T J Dixon (of Counsel) by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�
1 This is an appeal by the abovenamed appellant employer against the decision of the Commission, constituted by a single

Commissioner, in proceedings brought pursuant to s.29(1)(b) of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as �the Act�).

2 The appeal is brought against the decision of the Commissioner constituted by an order on 5 September 2001 in the following
terms, formal parts omitted:-

�1. DECLARES that Ms Marilyn Muggeridge was harshly, oppressively and unfairly dismissed from her
employment, as a home economics assistant, by the respondent effective 20 September 2000.

2. DECLARES that reinstatement of Ms Muggeridge is impracticable;
3. ORDERS the respondent to pay to Ms Muggeridge the sum of $13,760.00 less any amount payable to the

Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within
7 days of the date of this order.�

GROUNDS OF APPEAL
3 The grounds of appeal are, as amended, as follows:-

�1. The learned Commissioner erred in concluding that the written warning issued to the applicant on
25 November 1999 was unfairly issued.  In relying upon an acknowledgement made by the College�s
Administrator concerning the resolution process put in place leading up to the warning, the Commissioner
failed to attribute adequate weight (including drawing appropriate inferences) to other evidence to the effect
that�
(i) the commencement of the resolution process involved a meeting between the applicant and the

Administrator on 17 September 1999, in which she was confronted with his concerns about her
relationship with the Head of Department, and about performance matters, by which he invited her
to provide a written response to the issues raised; and that such later response provided
undertakings to him dealing with such matters.

(ii) that such process, involving consultations between the applicant and the Head of Department, did
initially involve an �observer of (the applicant�s) choice�.
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(iii) subsequent to the �unpleasant exchange� between the applicant and the Head of Department on 17
November 1999, the Secretary of the relevant Union was sought by the College to be involved in
the process to assist in a resolution being reached, but to no avail.

(iv) the warning letter of 25 November 1999, when read as a whole, not only dealt with the manner in
which the applicant related to the Head of Department, but also to her inability to recognise the
Head of Department�s position (with all that such implies).

 2. In terms of the relationship between the applicant and the Head of Department, over the course of the 2000
teaching year, the learned Commissioner, whilst concluding that some tension continued between them,
failed to give due weight (other than in relation to the health and safety issue), to the evidence of a
deterioration in the relationship between them and whether there was any fault that could be laid at one or
the other, for such a circumstance.

 3. As to performance issues over the course of the 2000 teaching year, the learned Commissioner, in finding,
in particular, that the failure by the applicant to set up for classes or to do so properly, was one of the most
significant issues, but only occurred, in an overall context, on a very small number of occasions, failed to
give adequate weight to the evidence that the Head of Department had put strategies in place to overcome
the problem, which strategies were not availed of.

 4. (Consequent upon the position maintained by Ground 1 hereof) the learned Commissioner erred in
concluding that it was, in effect, a necessary requirement that the applicant be warned that her job was in
jeopardy (concerning the performance and relationship matters) by failing to give due weight (including
drawing appropriate inferences) to evidence relating to the fact that�
(i) the College�s concerns relating to the relationship and performance issues were put directly to the

applicant by the Head of Department, who had been left that responsibility by the Administrator,
and who regularly reported to him.

(ii) the manner in which the applicant perceived that which was put to her in these circumstances and
whether this was reasonable, including her initial failure in the course of the 2000 teaching year, to
acknowledge the existence of the original warning at all.

 5. The learned Commissioner erred in concluding that it was, in effect, a necessary requirement that the
applicant be given the opportunity to explain her position to the Administrator, in relation to the health and
safety issue, by failing to give appropriate weight to the evidence that such explanation was sought by the
Head of Department and was conveyed to the Administrator, who had no basis not to accept it; especially in
light of the fact that the applicant�s termination did not result from that event alone.

 6. On the understanding that the learned Commissioner concluded (by implication) that the diary notes of the
Head of Department were self serving, he erred in doing so, in that he failed to take proper account of the
evidence, concerning the purpose for which they were compiled.

 7. In the alternative, with respect to the award of compensation made by the learned Commissioner, the
Commissioner, in concluding that the applicant be compensated for her loss, to the fullest extent possible,
failed to give any weight to the consideration, forming part of the authorities upon which he relied, as to
how long the applicant may have remained in her employment, had she not been dismissed.

 9. Penrhos College seeks by this Appeal application, the quashing of the learned Commissioner�s Order.�
BACKGROUND AND EVIDENCE

4 Ms Marilyn Muggeridge, was an employee as and from 3 February 1997 of the abovenamed appellant.  She was employed by
Penhros College (Inc), which is a secondary school, as a Home Economics Assistant (Clothing and Fabrics).   That is, she
supported and assisted teachers in their teaching role in a particular area.

5 Her employment came to an end as a consequence of a letter written to her on or about 28 August 2000 by the appellant.
There was a further letter dated 5 September 2000 by which the contract of employment was brought to an end.

6 Ms Muggeridge commenced these proceedings pursuant to s.29(1)(b) of the Act, alleging that her dismissal was harsh,
oppressive and unfair, and also claiming severance pay, but that claim was not pressed when the matter was heard by the
Commissioner.  The claim was opposed in its entirety.

The Evidence
7 The applicant at first instance, the respondent on appeal, Ms Muggeridge, testified that she commenced employment in the

Home Economics department of the appellant on 3 February 1997.  She said that she enjoyed her work and had a productive
and good working relationship with the then head of department, one Ms Karen Bridle.  That evidence was not challenged or
contradicted.  Her letter of appointment and subsequent documents referring to the terms and conditions of her employment
were tendered as exhibit A2 (pages 47-49 of the appeal book (hereinafter referred to as �AB�)).  Her employment was also
subject to the terms of the Independent Schools Administrative and Technical Officers Award 1993.

8 In or about July 1998, there was a change of personnel in the Home Economics department, with Mrs Lisa Marie Balbi
assuming the position of acting head of department from this time.  At the end of 1999 she became permanent head of the
department.  Ms Muggeridge supported and assisted her in her teaching role.  She also did the same for other teachers in
accordance with her duty statement.  Ms Muggeridge testified that she had a very good working relationship with Mrs Balbi in
late 1998 and in early 1999.  Some time after that, in September, October and November 1999, there were some difficulties
which arose in the working relationship between Ms Muggeridge and Mrs Balbi.  Ms Muggeridge was not able to articulate
what those difficulties were, but she said that there was some change in Mrs Balbi�s requirements of her, compared to what
had previously been the position under Ms Bridle.

9 Some tensions arose, and, as a result, a meeting occurred between Ms Muggeridge and Mr Charles Llewellyn Woodford, the
appellant�s administrator.  Mr Woodford had, amongst other things, the responsibility for the supervision of the teaching staff
including, of course, Ms Muggeridge.  At this meeting a number of matters were raised relating to Ms Muggeridge�s attitude
to Mrs Balbi as head of department, and to other performance matters.   She denied the allegations.

10 These matters were set out in a letter dated 17 September 1999 (exhibit R1, pages 70-71(AB)) written by Mr Woodford to Ms
Muggeridge.  Whilst Ms Muggeridge recalled going through these matters with Mr Woodford, she did not agree with the
content of the letter and said that she had no knowledge of a number of the matters raised in it.  The letter of 17 September
1999, formal parts omitted, reads as follows:-

�Thank you for meeting with me today to discuss my concerns regarding your relationship with the Head of your
department and some of the teaching staff along with the decline in the level of your performance.
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The issues I referred to you are as follows:-
The lack of respect you have shown to the Head of Department and some teachers in the department; the manner in
which you answer back when asked to do a task; that you continually question instructions given to you and that
you generally behave in a confrontational manner towards the Head of Department.
Contradicting teachers� instructions to students in front of the students. (ie the zip incident)
Questioning students and disciplining them at your discretion despite the teacher�s presence in the classroom.
Displaying a lack of initiative and having to be directed to carry out tasks, in contrast with the previous two years
when you were full of initiative.
Completing tasks that suits you and leaving other jobs out; forgetting to do jobs.
Rushing through some tasks and not including the necessary detail (ie pattern drafting) where as previously you
were meticulous with your work.
In the course of our discussion I understood you to say that you did not regard your manner to the Head of
Department as confrontational and that yo did not recognise that your performance level had declined.  You also
expressed some confusion over the degree of initiative that is expected of you.
As continued employment is conditional upon an acceptable level of behaviour and satisfactory performance, I urge
you to arrange a meeting with Mrs Balbi, in the presence of an observer of your choice, to resolve all the issues I
have raised and provide me with a written response to each issue referred to in this letter.  I expect the letter to be
on the basis of agreement between yourself and the Head of Department.
We will review the situation on Wednesday 10 November 1999.�

11 During the meeting on 17 September 1999, Mr Woodford, because he also was not in possession of all of the relevant facts,
requested Ms Muggeridge and Mrs Balbi to meet, in an endeavour to resolve the problems.  He also requested Ms Muggeridge
to provide a response to the matters set out in his letter.  Ms Muggeridge testified that she then met with Mrs Balbi to discuss
the issues set out in exhibit R1, leading to a letter from her to Mr Woodford by way of response, dated 1 November 1999
(exhibit R4, page 74(AB)).  In that letter she agreed to do certain things and not do certain other things.

12 At the first meeting with Mrs Balbi, Mr Shane Mawer of The Independent Schools Salaried Officers� Association of Western
Australia, Industrial Union of Workers (hereinafter referred to as �the ISSOA�) was present.  Mr Mawer was there as
Ms Muggeridge�s union representative.  They went through the matters mentioned in Mr Woodford�s letter.  Ms Muggeridge
then wrote a letter of response based on the discussion.  Mrs Balbi was not happy with the first letter Ms Muggeridge wrote to
Mrs Balbi and so made changes.  Every time Ms Muggeridge wrote a letter Mrs Balbi would read it with her in the office
whilst others were present (see pages 19-20 of the transcript at first instance (hereinafter referred to as �TFI�)) and come back
with changes.  That letter eventually was completed on 1 November 1999.

13 After this initial meeting, and in response to a process put in place by Mr Woodford, both Ms Muggeridge and Mrs Balbi met
on a weekly basis to discuss work matters.  Ms Muggeridge gave evidence that she thought that the process was helpful in
assisting in the communications between her and Mrs Balbi.  She did say, however, that she felt that Mrs Balbi�s approach
involved targeting her and she also thought that sometimes Mrs Balbi was being vindictive.  Ms Muggeridge said in evidence
that she was trying to do her job in the manner required by Mrs Balbi, was trying not to speak to her in an aggressive or
confrontational manner, and making every effort to make sure that they had a workable relationship.  A number of summaries
of the meetings were prepared by Mrs Balbi, with responses prepared by Ms Muggeridge, and these documents were tendered
as exhibit R8 (pages 156-163(AB)).  According to all parties the weekly meetings were stressful.  Nevertheless, Ms
Muggeridge adhered to the arrangement.

14 There was another meeting on 22 November 1999 at which were present Ms Teresa Howe from the ISSOA, Mr Woodford,
Mrs Balbi and Ms Muggeridge.  Mr Woodford had wanted Ms Muggeridge to have an observer present.  (Mr Woodford
suggested that the ISSOA should be involved (see page 90(TFI)).  The continuing difficulties between Ms Muggeridge and
Mrs Balbi were discussed.  In particular, reference was made to an unpleasant exchange which occurred between them at one
of the weekly meetings on 17 November 1999.  Mr Woodford was not at that meeting.

15 Mr Woodford was particularly concerned about what he perceived to be the confrontational manner of communication
between Ms Muggeridge and Mrs Balbi.

16 Indeed Ms Muggeridge was accused of being confrontational.  After this meeting, a letter dated 25 November 1999 was
written by Mr Woodford to Ms Muggeridge, which, formal parts omitted, was as follows:-

�Since our meeting on 17 September 1999 when we discussed my concerns about your relationship with the Head
of your Department and some performance issues, there has been some short term improvement in your relationship
with the Head of Department.
However, in the last fortnight the situation has deteriorated to an intolerable level culminating with the unpleasant
exchange you had with your Head of Department at your appraisal meeting 17 November 1999.
At the meeting on Monday 22 November attended by you and I, Mrs Teresa Howe from the ISSOA and your Head
of Department it became quite evident that we would not reach a resolution.  From your denial of matters referred
to in verbal or written communication between you and Mrs Balbi, it is apparent you did not share the same
interpretation of the events/issues as Mrs Balbi.
Independently and in the company of Mrs Howe, we have interviewed several staff from the Food & Textiles
Technology Department.  Having given due regard to all the comments we have heard, I have reached the
conclusion that you are unable to clearly recognise your Head of Department�s point of view and are unaware of the
manner in which you respond to her.
You must desist from the confrontational manner in which you communicate with Mrs Balbi.  Failing this we will
not be able to retain your services and the next instance of unacceptable behaviour will result in dismissal.
To assist you with resolving this issue I offer you the services of the College Counsellor.  On the other hand, if you
do not believe that you can modify your attitude towards Mrs Balbi I strongly recommend you seek alternative
employment thereby avoiding having a dismissal on your record.
Please do not hesitate to contact me if you need to discuss this matter.�
(Exhibit R2, page 74(AB))

17 Ms Muggeridge testified that she had no doubt that this letter was a letter of warning.  She said that that was why she made
every effort to ensure that she did her job.  She said also that her working relationship with Mrs Balbi was �fine�.
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18 After she received this letter, she went on summer leave and, as she said, intended to return to school for a fresh start.  When
she did resume, and during 2000, she made every effort, she said, to perform her duties well.  She said that she received no
warnings at all throughout this period.  In particular, she gave evidence that, after she received exhibit R2, she had no further
direct contact with Mr Woodford.  She said that during the 2000 school year, she did not consider her job to be in jeopardy.
She said that she thought that everything in 2000 was fine.

19 On 4 May 2000, at about 4.25pm, she was closing down the computers and just flicking through all of the programmes on the
computer, bringing up things, when Mrs Balbi walked into the department.  Mrs Balbi accused her of playing cards on the
computer which she denied.  Mrs Balbi asked her if she had nothing better to do and asked her about a number of things that
she had done.

20 The next morning, on 5 May 2000, Mrs Balbi said she had a discussion with Ms Muggeridge about these things and Ms
Muggeridge said that she felt that she was picking on her.  This was Ms Muggeridge�s opinion, particularly because she had
tidied and cleaned up the night before and she indicated that there was one piece of paper on the desk.

21 According to Ms Muggeridge, Mrs Balbi told her that her job was on the line and she told Mrs Balbi that she had already
received her letter of warning.  She then asked Mrs Balbi if she was giving her a warning, and Mrs Balbi said �No�.  She said
�you�ve already got your letter of warning from 1999�.  Ms Muggeridge replied �Yes, I do.  I�ve already got my letter of
warning from 99� (see page 31(TFI)).  Ms Muggeridge did not take it that she was being given a warning.

22 A number of matters said to relate to her work performance were put to Ms Muggeridge and these were alleged to have
occurred in the period February to August 2000.  These matters were the subject of evidence from Mrs Balbi, and further
contained in a document headed �diary notes re - Marilyn Muggeridge 2000� tendered as exhibit R7 (pages 148-155(AB)).
The tender of that evidence was the subject of objection, but it was admitted in evidence.  These were notes regularly made by
Mrs Balbi which Ms Muggeridge was unaware of until the hearing.  The notes commenced on 18 February 2000.

23 An issue arose, too, about a diary which Ms Muggeridge kept, having been suggested that she wrote in her diary what was
required of her, and that she wrote this in detail.  The diary had room for entries for only one line for each class, so she took it
upon herself to make her own notes on loose leaf paper because there was no space in the actual book used as a diary (see
exhibit R5, pages 75-146(AB)).

24 The matters relating to work performance included allegations that Ms Muggeridge arrived late for work and left early; that
she took longer than usual lunch breaks; that she did not assist teachers in class as directed; that she failed on occasions to
properly set up for class or failed to set up class at all as required; that she forgot to undertake certain tasks, some of which
were minor in nature; and generally displayed a lack of application to her work.  There were also complaints by Mrs Balbi in
evidence and in exhibit R7, that there was an ongoing uncooperative attitude exhibited by Ms Muggeridge.  Many of these
incidents were denied by Ms Muggeridge, or, Mrs Balbi�s version of them were denied by her, or, alternatively, she was
unable to recall them.  What was of most concern to the appellant was Ms Muggeridge�s failing to set up classes or properly
set up classes.  Ms Muggeridge could only recall one instance where she failed to set up a class.  However, on the appellant�s
evidence, this occurred on at least four occasions out of 2400.  Ms Muggeridge thought that in 2000 she was �doing the job
fine�.  She thought that Mrs Balbi and she had a good working relationship.

25 On or about 7 August 2000, Ms Muggeridge injured herself after slipping over on an area of wet floor.  She gave evidence that
she notified Mrs Balbi of the incident and was informed that a note would be made and that it would be followed up.  She
heard nothing further, and took it upon herself to inform the appellant�s health and safety officer of the incident, believing this
was the appropriate thing to do.  She did so because she was unaware of the process with an accident in the workplace.  She
found out that there was a health and safety officer and went and spoke to her about it, because up to that point there had been
no changes in the department for three and a half years in relation to cleaners and wet floors.  Nothing had been resolved.  She
had fallen and was angry about it.  Further, she was told that she should have filled out an accident report at the time.  There
was some involvement by the cleaning staff of the appellant after this.

26 The day after the incident, Ms Muggeridge informed Mrs Balbi that she had spoken to the head cleaner about the matter.
27 On or about 11 August 2000, the appellant�s health and safety officer, Ms Julie Hitchins, requested Ms Muggeridge�s

attendance at a meeting about the incident.  She had spoken to her a couple of times.  Ms Muggeridge was in class at the time,
and she informed the teacher, Ms Margaret Jones, that she would be leaving the class for approximately five to 10 minutes to
attend the meeting.  She did so, and returned about 10 minutes later.  She said that when she returned she was confronted by
Mrs Balbi who asked where she had been.  Ms Muggeridge said that she told Mrs Balbi that she had advised her teacher, Ms
Jones, of her whereabouts.  She also told Mrs Balbi that she did not have a practical class at that time.  She strenuously denied
that she would have left whilst she had a class on.

28 Ms Muggeridge�s evidence was that she wanted to avoid going into detail about her whereabouts as she was sensitive to the
fact that she had initially reported the matter to Mrs Balbi, but had later herself dealt with the health and safety officer about
the incident.  There was no argument at this point, Ms Muggeridge said, between Mrs Balbi and herself.  She denied that she
told Mrs Balbi that she did not have to advise her as to where she was and agreed that if this had been said, that it would be
insubordinate.

29 On 28 August 2000, Mrs Balbi informed Ms Muggeridge that she should report to Mr Woodford�s office.  (This was the first
time that Mr Woodford had spoken to her in 2000).  She had no prior knowledge of the subject of the meeting.  She gave
evidence that on arriving in Mr Woodford�s office, she was handed a letter dated 28 August 2000 (as she said, �out of the
blue�) and asked to read it.  Formal parts omitted, the letter read as follows:-

�Over the last 12 months we have had continuing discussions with you regarding a number of unsatisfactory
aspects of your job performance and your interactions with your Head of Department.  Our intention was to indicate
these to you and to work with you to rectify this situation.  This culminated in a letter to you dated 25 November
1999 in which we indicated the seriousness of the situation and its possible consequences to you in retaining your
position.
Since our intention is to work positively with our staff and work together to maintain a friendly and productive
work environment we were gratified to see some early signs of improvement in both of the areas in question.
However this improvement has not been sustained and the situation has reached crisis point.
Since sending you the November 1999 letter I have kept myself informed about your progress during periodic
discussions with the Head of Food & Textiles Technology.  An examination of the situation indicates that there are
a number of areas in which your performance has been unsatisfactory.  These are:-
• Punctuality, late arrivals for work
• Taking extended lunch breaks
• Attitude to your work
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• Relationship with Head of Department
• Repeatedly not setting up for lessons
• Setting up in wrong classrooms
The matter of not setting up for classes or setting up in the wrong room is of particular concern as it is very
disruptive for the students and the teacher involved.  It reflects on the quality of teaching provided at Penrhos
College.  Of even greater concern is your repeated resistance to respond to the ongoing counselling offered by Mrs
Balbi on strategies to overcome this problem and how to improve your performance.
There is also the issue of your behaviour recently during an incident resulting from your unexplained lengthy
absence from the department during class time.  Your response to the Head of Department, insisting she did not
need to know where you were and that you did not have to tell her, was insubordinate.
I conclude that the situation is much like it was last November and your continued employment at Penhros College
is not viable.  I request that you give four weeks notice of your resignation or you will leave me with no alternative
but to terminate your employment.
It is intended that you will not be required to serve out your notice thereby providing you with four weeks to seek
other employment.�
(Exhibit A8, pages 62-63(AB))

30 Ms Muggeridge gave evidence that the letter came as a complete shock to her, that she had no opportunity to respond to the
allegations in it, that she tried to speak up but Mr Woodford would not let her answer.  She said in evidence that she thought
that she was doing her job well, that there was no indication that she had not improved, or her relationship with Mrs Balbi
hadn�t improved.  She was requested to return her keys and collect her belongings as a part of this process.  She did so.  She
said also that she was asked to leave Penrhos College immediately.  She said that she felt ashamed and embarrassed by this
and was in shock.  Mr Woodford then escorted her from the premises in full view of the other staff.  Mr Woodford admitted
that other staff might have seen her leaving the premises.

31 Upon considering her position, Ms Muggeridge testified that she refused to resign as suggested in the letter of 28 August 2000,
and subsequently received a letter dated 5 September 2000 terminating her employment by paying two weeks salary in lieu of
notice (see exhibit A9, page 64(AB)).  She said that the allegations of unsatisfactory performance referred to in the letter of 28 
August 2000 were never put to her either by Mr Woodford or by Mrs Balbi.  She also said that she had no discussions at all
with Mr Woodford during 2000 concerning her employment.

32 She gave evidence that as a consequence of the manner and timing of the dismissal by the appellant, she felt personally
aggrieved, distressed, betrayed, shocked and deeply hurt.  She said that it took up to 19 January 2001 to receive the monies to
which she claimed that she was lawfully entitled on termination of her employment.  She was not able, after her dismissal, to
find any gainful employment.

33 The evidence for the appellant was given by Mr Woodford and Mrs Balbi.
34 Mr Woodford did say that Ms Muggeridge�s performance in 1997 and 1998 was better than good and did not reflect in her

performance in 1999.  When he wrote the letter to Ms Muggeridge of 25 November 1999, he concluded that Ms Muggeridge
was unable to recognise a head of department�s view and that her manner of speaking to the head of department was
confrontational.  The confrontational behaviour, he said, was unacceptable.

35 In the last two weeks of August 2000, having received information from Mrs Balbi, Mr Woodford, having made his own
inquiries, as he said in evidence, decided that Ms Muggeridge could no longer remain in employment and decided to suggest
that she resign.  I should add that those inquiries included inquiries of other teachers and took about a fortnight to conclude.
He wanted to assure himself, he said, that there was no harassment by Mrs Balbi who he thought that he was rather hard on.
He quite readily admitted that his last direct involvement in Ms Muggeridge�s employment was the meeting on 22 November
1999, leading to his issuing of exhibit R2.  He said in evidence that he had then made his position clear that if the performance
and behaviour did not alter, then the appellant would not be able to retain Ms Muggeridge in employment.  He gave evidence
that he tried to put in place the weekly meeting process to reconcile Mrs Balbi and Ms Muggeridge in their working
relationship.  Mr Woodford admitted, too, that the formal meeting process which took place was stressful on both Mrs Balbi
and Ms Muggeridge and probably was a mistake, in retrospect.  He requested Mrs Balbi to keep and produce a diary of events
for him so he could monitor the position.

36 As a result of the 11 August 2000 incident, Mr Woodford said that he came to the conclusion that Mrs Balbi and Ms
Muggeridge could not work together, and this incident was �the straw that broke the camel�s back�.  This, he said, was
insubordination.  He had been concerned that in the very first meeting he had on 17 September 1999 with Ms Muggeridge, she
did not appear to recognise that there were issues between her and Mrs Balbi.

37 He also made it clear in evidence that he understood that his letter of 25 November 1999 was his last letter in the matter and
that his next action would be termination.  He said that he had had a year to think about the situation, and could see no other
option to the action which he took.  He said �I could see nothing wrong with the way the head of department was managing
her department and I could see faults in the way Ms Muggeridge was performing (see page 85(TFI)).

38 He had reached the conclusion, following the meetings involving Mrs Balbi, Ms Howe, Mr Mawer and Ms Muggeridge, that
Ms Muggeridge was unable to recognise a head of department�s point of view and that she did not recognise that her manner
of speaking to the head was confrontational.   He did not see fault on Mrs Balbi�s part.  He described the letter of 25
November 1999 as the first letter of warning and said that it dealt not only with her confrontational behaviour but also with her
performance.  He had been informed that she was a very good employee up until September of 1999.

39 Mr Woodford was cross-examined.  He said that Ms Muggeridge was meticulous in relation to the performance of her duties,
and he did not expressly state that work performance issues would lead to her dismissal.  He said that, in his view, there were,
however, underlying work performance issues.

40 Based upon reports given to him by Mrs Balbi, Mr Woodford said that Ms Muggeridge�s performance in terms 1 and 2 of
2000 was acceptable, and that there were areas of improvement in her performance during that time.  He did say, in fact, that
in terms 1 and 2 of 2000, her performance and conduct were acceptable and tolerable (see page 117(TFI)).   It was also clear
from Mr Woodford�s evidence that many of the allegations put to Ms Muggeridge based upon the content of exhibit R7, Mrs
Balbi�s diary notes, were not of great consequence.  It also appeared from his evidence, that the main concern which he had
was his view that productivity in the home economics department was being compromised, and, in particular, he was
concerned about the failure by Ms Muggeridge to set up for classes.  In this regard, he accepted that there were a total of four
classes only not set up during the entire term 3.  He also regarded, on Mrs Balbi�s report, Ms Muggeridge�s behaviour as
insubordinate because of the alleged unexplained lengthy absence from the classroom.
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41 No specific warnings about her work performance, as opposed to her attitude to Mrs Balbi, were given to Ms Muggeridge
during the 2000 school year.  Mr Woodford relied on the November 1999 letter (exhibit R2) in this regard.  In fact, he gave her
no warnings at all before the letter requiring her resignation was handed to her (exhibit A8).

42 Mr Woodford, in evidence, accepted that the detail of the scrutiny placed upon Ms Muggeridge by Mrs Balbi, including
matters of an apparently minor nature, might well have contributed to the degree of tension between them in their working
relationship.  He admitted that if there had been a less intensive process that might have assisted in the relationship between
Mrs Balbi and Ms Muggeridge improving.  Indeed, he said, that the cessation of formal meetings in 2000 had taken a fair bit
of the sting out of the relationship.

43 He said that Mrs Balbi had some concerns about Ms Muggeridge�s health and her concern was that this may have affected her
work performance to an extent.  He was not unaware of those problems (see page 129(TFI)).  This issue was never raised by
Mr Woodford with Ms Muggeridge or anyone else.  The performance issues mentioned in the letter of 28 August 2000
(exhibit A8), apart from the relationship with the head of department, were not, as Mr Woodford agreed, the subject of any
express warning by him, or anyone else, either orally or in writing.  Mr Woodford reached the conclusion in August 2000 that
whatever attempts Mrs Balbi was making had not succeeded.

44 The issue referred to in the third last paragraph of exhibit A8, the letter of 28 August 2000, was never raised directly with
Ms Muggeridge so as to ascertain her version of the events.  Further, Mr Woodford accepted that the termination meeting that
took place on 28 August 2000, leading to Ms Muggeridge leaving the appellant�s employment that day presented her with a
fait accompli, and she had no opportunity of responding to the allegations contained in that letter.  He also accepted that in or
about March 2000, Ms Muggeridge asked Mrs Balbi whether she was being warned for her work performance, and, if so,
could she be provided a letter to this effect.  Mr Woodford declined to provide a letter because on his evidence exhibit R2
sufficed.  I should observe, too, that there was no evidence of any involvement invited of, or by, the ISSOA in those events.

45 Mrs Balbi gave evidence that she was the acting head of department of home economics from mid 1998, and was formally in
that position from about the beginning of 2000, as she said.  Mrs Balbi gave evidence, too, that she had concerns about
Ms Muggeridge�s confrontational manner with her and what she perceived to be a questioning of her authority in her position
as head of department.  Mrs Balbi testified that she kept a diary of occurrences involving Ms Muggeridge and herself on Mr
Woodford�s suggestion and showed it to him in their various discussions.  As far as she was aware, she said, Ms Muggeridge
knew that she was keeping a diary.  Mrs Balbi alleged that the class diary which she had suggested that Ms Muggeridge keep
was not properly kept because programme notes were not always in her diary.  It was her evidence that Ms Muggeridge�s
performance was acceptable in terms 1 and 2 of 2000, although there were incidents as noted in her diary.

46 During 2000, Mrs Balbi met Mr Woodford regularly to discuss Ms Muggeridge�s performance and how Mrs Balbi was
managing the situation.  Mrs Balbi said that, in March 2000, several incidents occurred where classes were not set up
appropriately.

47 Mrs Balbi said that, in term 2, Ms Muggeridge really was not making an attempt to overcome some of the problems which
they were having.  Mrs Balbi asked her why she was continuing to do things and to disadvantage herself by not proving that
she could carry out her duties appropriately.  Mrs Balbi described Ms Muggeridge as responding negatively and harshly and
continuing to be defensive.

48 Mrs Balbi alleged in evidence that, in term 3 of 2000, matters took a turn for the worse.  She testified that Ms Muggeridge on
several occasions failed to set up class or set up incompletely, and that this had a disrupting effect on her students in the school
timetable.  Mrs Balbi also gave evidence about many of the matters the subject of her diary notes contained in exhibit R7.  Mrs
Balbi did say that Ms Muggeridge told her that she had a health problem.  Mrs Balbi said that she �took sick days� on a
number of occasions.  Mrs Balbi expressed herself as being concerned about her health, saying that �She seems to have been
extremely tired and run down� (see pages 234-235(TFI)).

49 In August 2000, in relation to the incident where Ms Muggeridge had slipped over, Mrs Balbi gave evidence that
Ms Muggeridge was abrupt in her dealings with her.  Mrs Balbi said that she was disappointed that Ms Muggeridge did not tell
her that she had already taken the matter up with the appellant�s occupational health and safety officer.  Mrs Balbi said that
when she raised this issue with Ms Muggeridge, she, Mrs Balbi, was told that the absence from the classroom was none of her
business and this upset Mrs Balbi.  She had made a decision, she said, that the situation could no longer be tolerated and that it
was having too many detrimental effects on her department as a whole.  It seems that this led to Mrs Balbi going to see
Mr Woodford to discuss the matter in the first week of August 2000 and clearly led to the meeting and letter of 28 August
2000.  Mrs Balbi said that she conferred with colleagues about how to handle the situation with Ms Muggeridge.  She did not
think that she was victimising her.

FINDINGS AT FIRST INSTANCE
50 I summarise the findings of the Commissioner at first instance as follows.
51 The Commissioner was satisfied that the witnesses gave their evidence to the best of their ability, and had no reason to doubt

the overall veracity of the evidence given by each witness, despite there being some inconsistencies and some areas in which
the oral evidence did not precisely correspond with the documentary evidence.

52 He found that, some time before September 1999, tension developed in the working relationship between Ms Muggeridge and
Mrs Balbi.  The reason for this tension was not clear on the evidence to ground any particular finding.

53 The Commissioner was satisfied that before this time, Ms Muggeridge was a very well performing employee, described by Mr
Woodford in his evidence as meticulous in the performance of her duties.  She enjoyed her position and had an affinity with
arts and crafts work.

54 A meeting took place in September 1999, in relation to which some allegations about her working relationship with Mrs Balbi
and work performance issues were put.  These were the subject of regular meetings between them, at least for a period of time
up to in or about November 1999.  These meetings were stressful, and led to an exacerbation of the tension between them.
The Commissioner accepted Mr Woodford�s evidence and found that he regarded that process, in retrospect, as an error.

55 As a result of these regular meetings, there was a meeting on 25 November 1999 leading to the issuance of a letter of the same
date being sent to Ms Muggeridge.

56 There had been an �unpleasant exchange� which led to that meeting, and there were complaints by the appellant that
Ms Muggeridge was confrontational in her manner.  This issue was the subject of the express warning in the letter of 25
November 1999.

57 In terms 1 and 2 of 2000, some improvement in the position appeared to occur, between Ms Muggeridge and Mrs Balbi.
58 Ms Muggeridge understood her obligations to the appellant as set out in exhibit R4.
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59 At about the time of the start of the 2000 teaching year, Mrs Balbi commenced to keep a detailed diary in which events were
recorded concerning Ms Muggeridge�s day to day work performance. This diary was recorded in great detail, and included
many matters which were admitted by the appellant to be relatively minor or inconsequential.  The Commissioner was
satisfied on the evidence that Ms Muggeridge�s performance was subject to quite intense scrutiny by Mrs Balbi.

60 The Commissioner was satisfied on the evidence that despite the improvements in working performance, some tension in the
working relationship between Ms Muggeridge and Mrs Balbi continued in the year 2000.

61 It was apparent on the evidence that Mrs Balbi seemed to have expectations of Ms Muggeridge, which Ms Muggeridge
thought she was meeting, contrary to the assessment of Mrs Balbi.

62 The Commissioner was satisfied and found that one of the most significant issues occurring in the year 2000 was
Ms Muggeridge�s failure to set up for class or to do so properly on four occasions referred to in term 3.  In any event, four
instances of such occurring was a very small number of the total.  Such occurrences were disruptive to the school program.

63 Ms Muggeridge did experience some health difficulties at about this time, which were broadly known by the appellant, and it
was aware that this may have �impacted� in some way on her performance at work.

64 Of all of the �performance� type issues referred to by Mrs Balbi in her evidence, and referred to in the letter of 28 August
2000 (exhibit A8), none of those issues were ever the subject of any warnings to Ms Muggeridge from either Mrs Balbi or
Mr Woodford that her employment was in jeopardy.  There was no communication at all between Mr Woodford and
Ms Muggeridge in 2000.

65 As to the events of August 2000, those events probably did further exacerbate the tension between Ms Muggeridge and Mrs
Balbi.

66 The Commissioner was satisfied that Mrs Balbi did probably feel somewhat put out by the fact that Ms Muggeridge directed
her inquiries to the appellant�s occupational health and safety officer and not through her, after the initial report.

67 He also accepted that there may have been an exchange between Ms Muggeridge and Mrs Balbi when Ms Muggeridge was
questioned about her absence from the classroom.  He was also satisfied and found that it was this matter which led to the
meeting on 28 August 2000 involving Mr Woodford.  Mr Woodford did not speak to Ms Muggeridge about the health and
safety matter to ascertain her version of the events, and she had no inkling of what this meeting was about when she attended
the meeting.  She also had no opportunity at all at that meeting to respond to the matters put to her by Mr Woodford.  As
described by Mr Woodford in his evidence, this meeting was a fait accompli, leading to Ms Muggeridge�s dismissal on
5 September 2000.

68 The Commissioner went on to find that the dismissal of Ms Muggeridge was harsh, oppressive and unfair, the foundation for
the dismissal being in terms of being warned of its possibility, the letter of 25 November 1999.

69 The evidence that the warning that issued from the meeting that took place on 25 November 1999 was predominantly, if not
exclusively, based upon allegations of Ms Muggeridge�s confrontational manner with Mrs Balbi.

70 The meeting concerned arose out of the weekly meeting of 17 November 1999, and was a part of the process put in place by
the appellant, conceded by it to have been a mistake.  The weekly meeting process was very stressful for both Ms Muggeridge
and Mrs Balbi, particularly Ms Muggeridge.

71 It was harsh to base a written warning upon the outcome of a process which the appellant itself conceded was, in the
circumstances, inappropriate and one which certainly did not ease tensions between the parties concerned, but rather, appeared
to have had the opposite effect.

72 The written warning itself, having been issued in unfair circumstances, and then being completely relied upon by the appellant,
subsequently, in the Commissioner�s view, tainted the entire ensuing period with unfairness.  This was all the more so given
that the performance issues, not expressly the subject of the 25 November 1999 letter, were in many respects minor, and the
issue of setting up classes, occurring over a relatively small number of occasions in term 3.

73 In relation to the performance allegations set out in the appellant�s letter of 28 August 2000, it was clear on the evidence that
none of these issues were ever put to Ms Muggeridge in the context of her employment being in jeopardy.

74 This situation was exacerbated by the fact that some time in term 2, Ms Muggeridge inquired of Mrs Balbi whether she was
being formally warned for some of these performance issues, which drew no further response from Mr Woodford, and, at best,
a general response from Mrs Balbi.

75 The final meeting on 28 August 2000 was clearly, as admitted by the appellant to its credit, a fait accompli, with no
opportunity at all for Ms Muggeridge to respond.

76 Of particular note in this regard, was the fact that the health and safety issue, described by the appellant as the �straw that
broke the camel�s back�, was not the subject of any inquiries of Ms Muggeridge by Mr Woodford as to her version of the
events before deciding to dismiss her.

77 The dismissal therefore was harsh because Ms Muggeridge was denied any opportunity to defend herself.
78 As to quantum, the Commissioner found that it was not established that Ms Muggeridge had any claim for compensation for

injury and did find that she took all reasonable steps to mitigate her loss, the contrary not having been established.
79 He found that no other income had been earned in the intervening period following the dismissal and therefore assessed

compensation in a sum equivalent to the loss of six months remuneration, that being $13,760.00 in round terms.
80 He attached considerably less weight to exhibit R7, Mrs Balbi�s diary notes than to the oral evidence adduced in the

proceedings.
ISSUES AND CONCLUSIONS

81 The decision made in this matter was a discretionary decision, as that is defined in Norbis v Norbis (1986) 161 CLR 513 and
Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).    It follows, of course, that the Full Bench has no
warrant to interfere with the exercise of the discretion at first instance, unless the appellant establishes that the exercise of such
discretion miscarried and does so in accordance with the well known principles in House v The King [1936] 55 CLR 499 and
Gromark Packaging v FMWU 73 WAIG 220 (IAC).

82 Further, insofar as the decision of the Commission at first instance depended on the advantage enjoyed by the Commissioner
in seeing and hearing the witnesses at first instance, then the well known principles in Devries and Another v Australian
National Railways Commission and Another [1992-1993] 177 CLR 472, as explained in State Rail Authority of New South
Wales v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306, also applied.

83 On all of the evidence, as I have outlined it above, some time in 1999, tension developed at work between Mrs Balbi and Ms
Muggeridge.  There was no evidence but that, before that occurred, Ms Muggeridge was a well performed employee.  That
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was admitted by Mr Woodford who described her as meticulous in the performance of her duties.  To some extent, that was
corroborated by the evidence of Ms Muggeridge that she got on well with Mrs Balbi�s predecessor.  Once the problems
between Mrs Balbi and Ms Muggeridge surfaced, there was a series of meetings, some of which were attended by
representatives of Ms Muggeridge�s union.  However, the first meeting was on 17 September 1999 between Mr Woodford and
Ms Muggeridge.

84 The ISSOA was involved following what was described as an unpleasant exchange between Mrs Balbi and Ms Muggeridge on
17 November 1999 (and indeed prior to that on Mr Woodford�s suggestion).  The difficulties between the two were not
resolved and the letter of 25 November 1999, which was a warning of dismissal unless Ms Muggeridge changed her attitude
and approach to Mrs Balbi, her head of department, was written by Mr Woodford to Ms Muggeridge.  The letter, inter alia, did
warn about an alleged inability on the part of Ms Muggeridge to recognise the head of department�s position.

85 On a fair reading, however, the letter of 25 November 1999 was not directed to any criticism of Ms Muggeridge�s performance
or the manner of her performance of her duties, but to her attitude to and dealings with Mrs Balbi as head of department,
which is a different matter.  That letter was sought to be relied upon by the appellant as the foundation for Ms Muggeridge�s
dismissal which was said to take effect on 5 September 2000.  That letter also was predominantly, if not exclusively, based
upon allegations of Ms Muggeridge�s confrontational manner.  Further, the letter recorded the meeting of 17 November 1999
as a basis.

86 That was part of a weekly process of meetings between the two which was something of a mistake, as the appellant admitted,
and which put �stress� on Mrs Balbi and Ms Muggeridge but was later abandoned as an error.  These meetings, even with
union officials present, did not work or did not resolve matters in the end.  The Commissioner so found and he was entitled to
find as he did.

87 In my opinion, symptomatic of the problem was that Ms Muggeridge�s written response to the matters raised in the letter of 17
September 1999 was not, in fact, her written response.  Her written response was unilaterally amended, presumably to satisfy
her own views, by Mrs Balbi.  It is difficult to understand how Ms Muggeridge could properly or fairly respond to letters
which made criticisms of her when her response was edited by and/or approved by Mrs Balbi, the person who was the source
of the criticisms.

88 Put another way, in my opinion, when there were differences between the two ladies and where each plainly had her own point
of view, it was manifestly unfair for Mrs Balbi to seek to resolve the matter by approving, as it were, Ms Muggeridge�s
responses to complaints which, in their genesis, were Mrs Balbi�s complaints, and which gave rise to a warning that Ms
Muggeridge would be dismissed.

89 Importantly, at all times, too, Ms Muggeridge had denied that she was at fault.  It was also open to find that there were
performance issues which were, in many respects, minor, and that the issue of setting up classes occurred on a very small
number of occasions in term 3.  In any event, performance, as such, was not raised in the letter of 25 November 1999, as I
have already observed.

90 The issue of her confrontational manner, as alleged, was the subject of the express warning to Ms Muggeridge in that letter,
and the Commissioner was entitled to so find.  It is clear from the evidence that Ms Muggeridge resolved to make a new start
in 2000, and it is clear on all of the evidence that she did in the first and second terms.  On her evidence, one infers this
continued into the third term, but Mrs Balbi had difficulties, on her evidence.

91 Mrs Balbi commenced and continued in 2000 to keep a detailed diary of events, particularly as it related to Ms Muggeridge�s
conduct.  That diary described matters in great detail including a large number events of a palpably minor and inconsequential
nature, as even the appellant admitted.  There was an improvement in her performance as Mr Woodford admitted and as did
Mrs Balbi to some extent.

92 However, there was still tension between them.  There was, however, no serious complaint about her work or attitude in
terms 1 and 2.  Mrs Balbi was meeting Mr Woodford regularly to discuss Ms Muggeridge�s conduct and performance.  What
Mrs Balbi noticed, as well as was informed, was that Ms Muggeridge had health problems and seemed very tired.  She
exhibited signs of �ditheriness�.

93 One significant matter arose in term 3 of 2000.  Mrs Balbi�s complaint was that Ms Muggeridge either failed to set up classes
or to do so properly on four occasions.  However, this amounted to four out of about 2400 and constituted a very small number
of failures as the Commissioner correctly found.  Further, as the Commissioner correctly found, on all of the evidence the
tiredness and health difficulties displayed by Ms Muggeridge were known to the appellant and Mrs Balbi in particular.  Indeed
Mrs Balbi saw these reflected in her work at times, and it was quite possible, as the Commissioner correctly observed, that
some faults, if faults they were, were affected by these factors.

94 There was also the minor and disputed incident about the card game on the computer which resulted in an indirect, informal
and serious threat, quite unjustified by the seriousness of the incident, even if Mrs Balbi�s version of it were accepted.

95 There was Mrs Balbi�s comment that Ms Muggeridge�s employment was still in jeopardy because of the warning given on 25
November 1999.

96 There was no warning, however, issued in respect of any of the matters raised by Mrs Balbi in evidence, many of which were
relatively minor and even trivial, or those allegations contained in the letter of 28 August 2000.  There was certainly no
warning before 28 August 2000 that her employment was in jeopardy.  There was no communication at all between Mr
Woodford and Ms Muggeridge until 28 August 2000 when the letter was handed to her.

97 Much was made of the incident of 7 August 2000 when Ms Muggeridge fell over.
98 The Commissioner did not disbelieve Ms Muggeridge�s evidence that she was absent from class after the incident with the

knowledge of the responsible teacher, Ms Jones.
99 Further, she denied and was not disbelieved in the denial, telling Mrs Balbi that her falling over on the wet floor and

subsequent pursuit of the matter with the occupational health and safety officer was not Mrs Balbi�s business.  It is difficult to
understand, in any event, why, having reported the incident to her department head, she should not pursue the matter further
through the occupational health and safety officer, whose responsibility it would seem to be.  I cannot see, in the context of all
of 2000, up to 28 August 2000, that this could be said to be the final straw.  There was, on all of the evidence, not sufficient
evidence of serious misconduct to justify the action taken.

100 In any event Mr Woodford did not obtain her version of events and particularly the events following 7 August 2000, which
were made the cause of the final action to dismiss her by him on Mrs Balbi�s complaint, as it clearly was.  If he had, he would
have been able to discover what Ms Jones knew.  That was unfair.

101 Further, when Mr Woodford called Ms Muggeridge to the meeting at which he handed her the letter requiring her to choose
between resignation and dismissal on 28 August 2000, she was neither told of its reason or subject matter in advance, but was,
as the Commissioner correctly found, presented with her dismissal as a fait accompli.  That was unfair.
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102 The Commission was required to find whether the dismissal was harsh, oppressive or unfair in accordance with the well
known statements of principle in  Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC).  Lack of
procedural fairness can itself render a dismissal unfair but also may not be sufficient by itself to render a dismissal unfair (see
Shire of Esperance v Mouritz 71 WAIG 891 (IAC)).

103 The warning given on 25 November 1999 was a warning which actually warned of dismissal but it arose out of the meeting of
17 November 1999, which was part of a process of meetings admitted to be unsatisfactory as stressful to both Mrs Balbi and
Ms Muggeridge.  The Commissioner so found and was entitled on the evidence to so find.

104 Further, the letter pre-empted Ms Muggeridge�s response to the allegations against her which response became the approved
response on the evidence of Mrs Balbi because she amended Ms Muggeridge�s drafts.  For she, as the accuser, to do that when
there were differences between them, leading to a warning of dismissal, was quite unfair, even when it was at
Ms Muggeridge�s request.  It was open to so find.

105 Further it was open to find that no complaint about her performance, rather than her attitude to Mrs Balbi, was a ground for the
warning of dismissal.  Further it was open to find, as I have observed, that the performance problems to that time were minor
and could not properly or justifiably ground such a warning of dismissal.  Accordingly, it was open to find, for those reasons,
that the warning of 25 November 1999 was unfairly given and provided no fair basis for the action taken on 28 August 2000.

106 Next, fairness required that Ms Muggeridge be warned or formally spoken to about her alleged failures in performance during
2000.  This simply did not occur.

107 In any event, the only incidents which might have been thought to be serious, that of the four classroom preparation flaws in
the third term, and the incident of 11 August 2000, were matters (where Ms Muggeridge disputed any fault) which were
manifestly minor or relatively minor.  In my opinion, even put at best for the appellant, the incident of 11 August 2000 was so
minor as not to constitute the �final straw� at all.  In my opinion, too, it was open, if Ms Muggeridge�s view was accepted or
was at least not disbelieved, (as it was not) to disregard the incident altogether.  An inquiry would have revealed this.

108 In my opinion there was no evidence that Ms Muggeridge�s performance was so bad during 2000 to warrant her quasi �
summary dismissal, or her dismissal at all.

109 In any event her sickness and tiredness were accepted by the appellant through Mrs Balbi and were strong mitigating factors.
110 Next, not one matter raised in the letter of 28 August 2000 was raised with her on the basis that her employment was in

jeopardy.  Not one warning was given to her about those matters in advance advising her to that effect.  Further, the letter of
25 November 1999 constituted no warning relating to the events of 2000 when there was an improvement in performance,
even if the letter of 25 November 1999 related to performance, which it did not.  The letter of 25 November 1999 was also not
such a warning and could not be relied upon, since it was unfairly given too distant in time,  and bore no relation to the matters
relied on to justify her dismissal.  Indeed, Mrs Balbi declined to say that Ms Muggeridge was being given a formal warning in
term 2 in relation to the alleged card game on the computer incident; which was not a matter of discipline or fault in any event,
and, if it were, was so minor as not to warrant any warning.

111 The final meeting on 28 August 2000 was quite unfair because, without warning and without being given an opportunity to
deny or otherwise respond, Ms Muggeridge was presented with what amounted to a summary dismissal.  In particular, no
attempt at all was made to ascertain her version of the health and safety incident, that which was said to be the final straw,
before she was dismissed.  The dismissal was also unfair because there was simply no evidence of lack of performance or
misconduct or failure in attitude or approach sufficient to justify the dismissal, particularly a dismissal which had many of the
features of a summary dismissal.  It was open to so find.

112 Ms Muggeridge, of course, had a very different and exculpatory version of the event.  There is no evidence that Ms Jones,
another teacher who could have assisted, was asked about it, either.  That alone was certainly unfair.  For all of those reasons,
within the principles laid down in Miles and Others t/a Undercliffe Nursing Home v FMWU (IAC) (op cit), the dismissal was
open to be found to be procedurally and substantially unfair.

113 However, for all of those reasons, the Commissioner was entitled to find and correct in finding that the dismissal was unfair.
Compensation
114 It was submitted that the Commissioner erred in assessing compensation because he failed to give weight to how long Ms

Muggeridge may have remained in her employment, had she not been dismissed.  The approach is not that adopted by the
majority in Tranchita v Wavemaster International Pty Ltd 79 WAIG 1886 (FB), which is contrary to the Full Bench�s
decisions in Gilmore and Another v Cecil Bros and Others 78 WAIG 1099 (IAC); Capewell v Cadbury Schweppes Australia
Ltd 78 WAIG 299 (FB); Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB); Swan Yacht Club (Inc) v
Bramwell 78 WAIG 579 (FB); Manning v Huntingdale Veterinary Clinic 78 WAIG 1107 (FB).  The Commission must first
make a finding as to the loss which has been proven before assessing compensation.

115 In establishing that loss the employee establishes the probability of his/her remaining in employment for a period of time (be it
long or short or indefinitely foreseeable) on the balance of probabilities (see Malec v J C Hutton Pty Ltd 92 ALR 545 (HC)
which is referred to in Bogunovich v Bayside Western Australia Pty Ltd (FB) (op cit) .  There was no evidence that she
intended to leave her employment or that she would be fairly dismissed.  It was not put to her or established that she was likely
to be fairly dismissed.  In my opinion, given the facts of this case, there was no probability that in the foreseeable future,
particularly in the six months after the date of her unfair dismissal, she could be fairly dismissed or would leave, but for the
events leading to and constituting her unfair dismissal.

116 For those reasons it is quite clear that the exercise of the discretion at first instance did not miscarry as alleged in the grounds
of appeal.  The appeal is not made out and should therefore be dismissed.

CHIEF COMMISSIONER W S COLEMAN�
117 I have read the reasons for decision of His Honour the President.  I agree with those reasons and have nothing to add.
COMMISSIONER S WOOD�
118 I have read the reasons for decision of His Honour the President.  I agree with those reasons and have nothing to add.
THE PRESIDENT�
119 For those reasons, the appeal is dismissed.

Order accordingly

_________
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2001 WAIRC 04342
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PENRHOS COLLEGE (INC), APPELLANT
v.
MARILYN MUGGERIDGE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED FRIDAY, 7 DECEMBER 2001
FILE NO/S. FBA 52 OF 2001
CITATION NO. 2001 WAIRC 04342
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr R H Gifford (as agent) and with him Dr I Fraser
Respondent Mr T J Dixon (of Counsel) by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 30th day of October 2001 and the 16th day of November 2001,
and having heard Mr R H Gifford, as agent, and with him Dr I Fraser on behalf of appellant and Mr T J Dixon (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being
delivered on the 7th day of December 2001, wherein it was found that the appeal should be dismissed, it is this day, the 7th day of
December 2001, ordered that appeal No. FBA 52 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 04513
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES STEVEN O�BRIEN, APPELLANT
v.
PERTH METALWORK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER P E SCOTT

DELIVERED MONDAY, 7 JANUARY 2002
FILE NO/S. FBA 58 OF 2001
CITATION NO. 2002 WAIRC 04513
_________________________________________________________________________________________________________

Decision Withdrawn by consent
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed in the Commission on the 3rd day of December 2001, and having been served upon
the respondent on the 3rd day of December 2001, and a Declaration of Service having been filed in the Commission on the 3rd day
of December 2001, and the abovenamed appellant, on the 10th day of December 2001, having advised the Commission in writing
that the appellant sought to withdraw the appeal, and the abovenamed respondent, on the 18th day of December 2001, having
advised the Commission, in writing, that the respondent consented to the appeal being withdrawn by the appellant, and the Full
Bench having decided that the consent to the withdrawal of the appeal constituted special circumstances so as to exempt the parties
and each of them from further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985 and having
so exempted them, and the parties having been deemed to waive the rights conferred on them by s.35 of the Industrial Relations
Act 1979 (as amended), it is this day, the 7th day of January 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 58 of 2001 to be withdrawn.
(2) THAT the Full Bench refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT SESSION—Matters dealt with—
2001 WAIRC 04378

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO. A 4 OF 2001
CITATION NO. 2001 WAIRC 04378
_________________________________________________________________________________________________________

Result Application for adjournment refused.
Representation
Applicant Mr J. Welch
Respondent Mr G. Blyth (as agent)
_________________________________________________________________________________________________________

Reasons for Decision � Application for adjournment
1 COMMISSION IN COURT SESSION:  The substantive matter before the Commission is the claim by the applicant union for

a new award to be known as the Burswood Catering and Entertainment Pty Ltd Employees Award 2001.  The claim was
lodged in the Commission on 3 October 2001.  The Commission in Court Session has set the matter down for four days of
hearing to commence on 7 January 2002.  On 6 December 2001 the respondent sought an adjournment.  It claims that the
Senior Workplace Relations Officer from Burswood who would give instructions in the matter is not available until 14
December 2001, �leaving only six working days before the holiday break for the Christmas / New Year period� and then three
working days after that break before the beginning of the four day hearing.  This will mean less than a day being available to
prepare each witness which is seen by the respondent as being a grossly inadequate time.  Further, December and January are
notoriously the busiest times of the business cycle for the hospitality industry in addition to which Burswood is in the process
of opening new facilities, hiring new employees and hosting the Hopman Cup.  Burswood submits it will be extremely
damaging to its business to require persons to devote the time required to instruct representation in the preparation of this
application.  Burswood makes the point that only eight employees are affected by the present application and that Burswood
has offered a choice to prospective employees based upon either coverage under the existing Restaurant, Tearoom and
Catering Workers� Award, 1979 or the Australian Workplace Agreement which is offered.  The Commission in Court Session
understands that a further 100 employees are yet to be employed by the respondent on this understanding.

2 For its part, the applicant union opposes the application.  It submits that the respondent is part of the Burswood group and that
as the claim for a new award is based upon the enterprise bargaining agreement otherwise applicable to the Burswood group�s
operations, the respondent is well acquainted with the subject matter of the claim.  The applicant union submits that the
respondent has available to it more human resource or industrial relation staff than merely the Senior Workplace Relations
Officer from the Burswood group.  Further, for as long as the choice for prospective employees is between the Restaurant,
Tearoom and Catering Workers� Award, 1979 rather than the AWA on offer, then potential employees are affected to their
detriment.

3 The decision whether to grant a refusal is a matter for the discretion of the Commission in Court Session.  Where the refusal of
an adjournment would result in serious injustice to one party, an adjournment should be granted unless in turn this would mean
serious injustice to the other party (Myers v. Myers [1969] WAR 19).

4 The Commission in Court Session takes into account that the business sought to be covered by the proposed award is already
operating.  We do not place weight on the legal distinction drawn by the respondent between it and others in the Burswood
group for the purposes of any injustice.  We regard the personnel available to the respondent as being sufficiently familiar with
the substantive claim before the Commission.  While we appreciate the time of the year means that it is a busy time in the
hospitality industry, as elsewhere, we do not accept that in an industrial relations matter such as this, the fact that the
respondent is busy is sufficient reason in itself for granting an adjournment.  Further, we find there will be a serious injustice to
the applicant union and its potential members if the application for an adjournment is granted.  The choice for the prospective
employees who may otherwise be members of the applicant union will be between the Restaurant, Tearoom and Catering
Workers� Award, 1979 and the AWA on offer.  If the applicant union�s claim is successful, about which we make no comment,
then the choice properly to be given to prospective employees would be between the conditions of the new award and the
AWA on offer.  We note that the respondent would not give an undertaking to the Commission in Court Session that in the
event the substantive application is successful, staff would be given a further choice based upon that new award.

5 We conclude that when the injustice to the applicant union and its potential members is balanced against the injustice claimed
by Burswood, the balance is against granting the adjournment.

_________



60 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

2001 WAIRC 04478
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED THURSDAY, 20 DECEMBER 2001
FILE NO. A 4 OF 2001
CITATION NO. 2001 WAIRC 04478
_________________________________________________________________________________________________________

Result Application for interlocutory orders � granted in part.
Representation
Applicant Mr J. Welch by way of written submissions.
Respondent Mr G. Blyth (as agent) by way of written submissions
_________________________________________________________________________________________________________

Reasons for Decision � Interlocutory Matters
1 THE COMMISSION IN COURT SESSION:  This is the unanimous decision of the Commission in Court Session.

Commissioner Wood, who is not present, has advised that he agrees with these Reasons and the Order to issue.
2 The applicant union�s request for issues regarding the provision of witness statements, the evidence to be relied upon by the

parties and any discovery that may be required by the parties was dealt with by way of written submissions.  The Commission
in Court Session has before it, and has considered, the letter from the applicant union of 13 December 2001, the Reply of the
respondent of 17 December 2001 and the response of the applicant union dated 18 December 2001.  The Commission in Court
Session appreciates the issues raised by both the applicant union and the respondent in this matter.  The Commission also
appreciates the timetabling issues involved in this matter.

3 It is the view of the Commission in Court Session that it would be assisted by the provision of witness statements.  However,
the Commission in Court Session believes that issues that would otherwise be covered in statements-in-reply will be able to be
covered in the ordinary course of evidence once the hearing commences.  Further, the Commission in Court Session will not
require the provision of full written submissions.  Rather, it will be assisted merely by a brief outline of the contentions
between the parties.  The Commission in Court Session believes that the parties ought be able to file and serve the witness
statements and the brief outline of the contentions between the parties by 4.00pm on Friday, 4 January 2002.  The witness
statements will be able to be adopted by each witness as his or her evidence-in-chief and do not need to be in affidavit form.
The Commission in Court Session considers that these requirements ought be able to be met and constitute a significantly less
onerous requirement than that suggested by the applicant union.  The Commission in Court Session notes the preparedness of
the union to provide its witness statements by 5.00pm on 21 December.  The Commission in Court Session endorses that
preparedness and if the union is prepared to provide its witness statements by that time it should do so.

4 In relation to discovery as sought by the applicant union, the Commission in Court Session has noted that the respondent does
not object to the request for discovery and inspection of the documents cited as (1) and (2) relating to floor plans.  On that
basis, the Commission requests the parties to agree on a timetable for the discovery and inspection of the documents and does
not propose to issue an order reflecting this agreed position.  In relation to the union�s claim cited in its paragraph (3) the
Commission in Court Session notes the respondent�s statement that it has no control over the documents, if any, relating to
Burswood Ltd.  The Commission in Court Session merely notes that if the respondent has custody or possession of the
documents sought it would expect the respondent to provide discovery and inspection of those documents which are relevant to
the proceedings, subject to any valid claim of privilege if appropriate.

5 Accordingly, a Minute of a Proposed Order now issues and the parties are requested to advise the Commission in Court
Session by 12.00 noon on Friday, 21 December 2001 in writing of any proposed changes sought to the Order.  In the absence
of any advice, an Order will issue in the terms of the Minute.

_________

2001 WAIRC 04491
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. A 4 OF 2001
CITATION NO. 2001 WAIRC 04491
_________________________________________________________________________________________________________
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Result Application for interlocutory orders � granted in part.
Representation
Applicant Mr J. Welch by way of written submissions.
Respondent Mr G. Blyth (as agent) by way of written submissions
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Welch on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the applicant and the respondent each file and serve a written statement of the evidence of each witness to be
called in this matter, together with a brief outline of its contentions, by 4.00pm Friday, 4 January 2002.

COMMISSION IN COURT SESSION
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2001 WAIRC 04362
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS,

WELFARE ASSISTANTS AND PARENT HELPERS) AWARD 1990
No. PSA A1 of 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL FAMILY AND CHILDREN'S SERVICES (NOW KNOWN AS
DEPARTMENT OF COMMUNITY DEVELOPMENT), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 10 DECEMBER 2001
FILE NO. P 36 OF 2001
CITATION NO. 2001 WAIRC 04362
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop and with him Mr J Dasey on behalf of the applicant and Ms A Davison on behalf of the respondent
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers)
Award 1990 (No. PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have
effect on and from the 5th day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator
_________

SCHEDULE
1. Schedule C � Travelling Allowance:  Delete this Schedule and insert the following in lieu thereof�

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS

WITH DEPENDENTS:
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 36

(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 35(3))

DAILY RATE OFFICERS
WITHOUT

DEPENDENTS:
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 36

(2)(b))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA - South of 26o

South Latitude 10.05
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS

WITH DEPENDENTS:
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 36

(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 35(3))

DAILY RATE OFFICERS
WITHOUT

DEPENDENTS:
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 36

(2)(b))

(2) WA - North of 26o

Latitude 12.85
(3) Interstate 12.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA - Metropolitan
Hotel or Motel 172.60 86.30 57.55

(5) Locality South of 26o

South Latitude 143.80 71.90 47.95
(6) Locality North of 26o

South Latitude
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

(7) Interstate - Capital
City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

(8) Interstate - Other
than Capital City 143.80 71.90 47.95

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA - South of 26o

South Latitude
68.10

(10) WA - North of 26o

South Latitude
79.90

(11) Interstate 79.90

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMODATION ONLY IS PROVIDED.

(12) WA - South of 26o South Latitude
Breakfast 12.70
Lunch 12.70
Dinner 32.65
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(13) WA - North of 26o South Latitude
Breakfast 14.05
Lunch 21.65
Dinner 31.35

(14) Interstate
Breakfast 14.05
Lunch 21.65
Dinner 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 25(3)(e)(i))
(15) Each Adult 20.45
(16) Each Child 3.50

MIDDAY MEAL (CLAUSE 25(2)(j))
(17) Rate per meal 4.95
(18) Maximum reimbursement

per pay period.
24.75

____________________

2001 WAIRC 04364
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 10 DECEMBER 2001
FILE NO. P 31 OF 2001
CITATION NO. 2001 WAIRC 04364
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop and with him Mr J Dasey on behalf of the applicant and Ms A Davison on behalf of the respondents
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect on and from the 5th day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator
_________

SCHEDULE
1. Schedule F � Clause 30 � Camping Allowance:  Delete this Schedule and insert the following in lieu thereof�
South of 26o South Latitude

ITEM RATE PER DAY
1 Permanent Camp Cook provided by the

Department
29.30

2 Permanent Camp No cook provided by
the Department

39.05

3 Other Camping Cook provided by the
Department

48.80

4 Other Camping No cook provided 58.60

North of 26o South Latitude
ITEM RATE PER DAY

1 Permanent Camp Cook provided by the
Department

35.20

2 Permanent Camp No cook provided by
the Department

44.95

3 Other Camping Cook provided by the
Department

54.70

4 Other Camping No cook provided 64.50
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2. Schedule J � Travelling, Transfer and Relieving Allowance:  Delete this Schedule and insert the following in lieu
thereof�

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS

WITH DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38
(1)(b)(ii)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 41(3))

DAILY RATE OFFICERS
WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38

(1)(b) (ii))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA - South of 26o

South Latitude 10.05
(2) WA - North of 26o

Latitude 12.85
(3) Interstate 12.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA - Metropolitan
Hotel or Motel 172.60 86.30 57.55

(5) Locality South of 26o

South Latitude 143.80 71.90 47.95
(6) Locality North of 26o

South Latitude
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

(7) Interstate - Capital
City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

(8) Interstate - Other
than Capital City 143.80 71.90 47.95

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA - South of 26o

South Latitude
68.10

(10) WA - North of 26o

South Latitude
79.90

(11) Interstate 79.90
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TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMMODATION ONLY IS PROVIDED.

(12) WA - South of 26o South Latitude
Breakfast 12.70
Lunch 12.70
Dinner 32.65

(13) WA - North of 26o South Latitude
Breakfast 14.05
Lunch 21.65
Dinner 31.35

(14) Interstate
Breakfast 14.05
Lunch 21.65
Dinner 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES
(15) Each Adult 20.45
(16) Each Child 3.50

MIDDAY MEAL
(17) Rate per meal 4.95
(18) Maximum reimbursement

per pay
period.

24.75

____________________

2001 WAIRC 04363
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988

No. PSA A20 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 10 DECEMBER 2001
FILE NO. P 35 OF 2001
CITATION NO. 2001 WAIRC 04363
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop and with him Mr J Dasey on behalf of the applicant and Ms A Davison on behalf of the respondents
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect on and from the 5th day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________
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SCHEDULE
1. Schedule D � Clause 25 � Miscellaneous Allowances:  Delete this Schedule and insert the following in lieu thereof�

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE

OFFICERS WITH
DEPENDENTS

RELIEVING
ALLOWANCE FOR

PERIOD IN EXCESS OF
42 DAYS (CLAUSE 25
(6) (b) (ii)) TRANSFER

ALLOWANCE FOR
PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 25 (3) (c))

DAILY RATE
OFFICERS WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 25

(6) (b) (ii))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA - South of 26o

South Latitude 10.05
(2) WA - North of 26o

Latitude 12.85
(3) Interstate 12.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA - Metropolitan
Hotel or Motel 172.60 86.30 57.55

(5) Locality South of 26o

South Latitude 143.80 71.90 47.95
(6) Locality North of 26o

South Latitude
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

(7) Interstate - Capital City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

(8) Interstate - Other
than Capital City 143.80 71.90 47.95

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA - South of 26o

South Latitude
68.1

(10) WA - North of 26o

South Latitude
79.9

(11) Interstate 79.9



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 67

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT
STAY WHERE ACCOMMODATION ONLY IS PROVIDED.

(12) WA - South of 26o South Latitude
Breakfast 12.70
Lunch 12.70
Dinner 32.65

(13) WA - North of 26o South Latitude
Breakfast 14.05
Lunch 21.65
Dinner 31.35

(14) Interstate
Breakfast 14.05
Lunch 21.65
Dinner 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 25 (3) (e) (i))
(15) Each Adult 20.45
(16) Each Child 3.50

MIDDAY MEAL (CLAUSE 25 (2) (j))
(17) Rate per meal 4.95
(18) Maximum reimbursement

per pay
period.

24.75

____________________

2001 WAIRC 04414
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999

No. PSA A1 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
COMMISSIONER OF HEALTH METROPOLITAN HEALTH SERVICE BOARD (NOW KNOWN
AS DEPARTMENT OF HEALTH), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO. P 34 OF 2001
CITATION NO. 2001 WAIRC 04414
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop and with him Mr J Dasey on behalf of The Civil Service Association of Western Australia
Incorporated and the Hospital Salaried Officers Association of Western Australia (Union of Workers) and Ms A Davison on behalf
of the respondent and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders�

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in
accordance with the following Schedule and that such variation shall have effect on and from the 5th day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule C � Camping Allowance:  Delete this Schedule and insert the following in lieu thereof�
South of 26o South Latitude

ITEM RATE PER DAY
1 Permanent Camp Cook provided by the

Department
29.30

2 Permanent Camp No cook provided by
the Department

39.05

3 Other Camping Cook provided by the
Department

48.80

4 Other Camping No cook provided 58.60
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North of 26o South Latitude
ITEM RATE PER DAY

1 Permanent Camp Cook provided by the
Department

35.20

2 Permanent Camp No cook provided by
the Department

44.95

3 Other Camping Cook provided by the
Department

54.70

4 Other Camping No cook provided 64.50
The allowances prescribed in this schedule shall apply from 5 December 2001, and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service Award 1992.
2. Schedule I � Travelling, Transfer and Relieving Allowance:  Delete this Schedule and insert the following in lieu

thereof�
COLUMN A COLUMN B COLUMN C

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS
WITH DEPENDENTS

RELIEVING
ALLOWANCE FOR

PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38

(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 41(3))

DAILY RATE OFFICERS
WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38

(2)(b))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA - South of 26o

South Latitude 10.05
(2) WA - North of 26o

Latitude 12.85
(3) Interstate 12.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA - Metropolitan
Hotel or Motel 172.60 86.30 57.55

(5) Locality South of 26o

South Latitude 143.80 71.90 47.95
(6) Locality North of 26o

South Latitude
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

(7) Interstate - Capital
City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

(8) Interstate - Other
than Capital City 143.80 71.90 47.95
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS

WITH DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38

(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 41(3))

DAILY RATE OFFICERS
WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF
42 DAYS (CLAUSE 38

(2)(b))

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA - South of 26o

South Latitude
68.10

(10) WA - North of 26o

South Latitude
79.90

(11) Interstate 79.90

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMODATION ONLY IS PROVIDED.

(12) WA - South of 26o South Latitude
Breakfast 12.70
Lunch 12.70
Dinner 32.65

(13) WA - North of 26o South Latitude
Breakfast 14.05
Lunch 21.65
Dinner 31.35

(14) Interstate
Breakfast 14.05
Lunch 21.65
Dinner 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a))
(15) Each Adult 20.45
(16) Each Child 3.50

MIDDAY MEAL (CLAUSE 42(11))
(17) Rate per meal 4.95
(18) Maximum reimbursement

per pay period.
24.75

The allowances prescribed in this schedule shall be varied in accordance with any movement in the equivalent allowances in the
Public Service Award 1992.

____________________

2001 WAIRC 04360
PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ABORIGINAL AFFAIRS (NOW KNOWN AS DEPARTMENT OF INDIGENOUS AFFAIRS)
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 10 DECEMBER 2001
FILE NO. P 29 OF 2001
CITATION NO. 2001 WAIRC 04360
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr G Wauhop and with him Mr J Dasey on behalf of the applicant and Ms A Davison on behalf of the respondents
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect on and from the 5th day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule C � Camping Allowance:  Delete this Schedule and insert the following in lieu thereof�
South of 26 o South Latitude
ITEM RATE PER DAY
1 Permanent Camp Cook provided by the

Department
29.30

2 Permanent Camp No cook provided by
the Department

39.05

3 Other Camping Cook provided by the
Department

48.80

4 Other Camping No cook provided 58.60

North of 26 o South Latitude
ITEM RATE PER DAY
1 Permanent Camp Cook provided by the

Department
35.20

2 Permanent Camp No cook provided by
the Department

44.95

3 Other Camping Cook provided by the
Department

54.70

4 Other Camping No cook provided 64.50

2. Schedule I - Travelling, Transfer and Relieving Allowance:  Delete this Schedule and insert the following in lieu
thereof�

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFCERS

WITH DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF

42 DAYS (CLAUSE
38(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 41(3))

DAILY RATE
OFFICERS WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF

42 DAYS (CLAUSE
38(2)(b))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA - South of 26o

South Latitude 10.05
(2) WA - North of 26o

Latitude 12.85
(3) Interstate 12.85

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA - Metropolitan
Hotel or Motel 172.60 86.30 57.55

(5) Locality South of 26o

South Latitude 143.80 71.90 47.95
(6) Locality North of 26o

South Latitude
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE OFFCERS

WITH DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF

42 DAYS (CLAUSE
38(2)(b)) TRANSFER
ALLOWANCE FOR

PERIOD IN EXCESS OF
PRESCRIBED PERIOD

(CLAUSE 41(3))

DAILY RATE
OFFICERS WITHOUT

DEPENDENTS
RELIEVING

ALLOWANCE FOR
PERIOD IN EXCESS OF

42 DAYS (CLAUSE
38(2)(b))

Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

(7) Interstate - Capital City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

(8) Interstate - Other
than Capital City 143.80 71.90 47.95

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA - South of 26o

South Latitude
68.10

(10) WA - North of 26o

South Latitude
79.90

(11) Interstate 79.90

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT
STAY WHERE ACCOMMODATION ONLY IS PROVIDED.

(12) WA � South of 26o South Latitude
Breakfast 12.70
Lunch 12.70
Dinner 32.65

(13) WA - North of 26o South Latitude
Breakfast 14.05
Lunch 21.65
Dinner 31.35

(14) Interstate
Breakfast 14.05
Lunch 21.65
Dinner 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a))
(15) Each Adult 20.45
(16) Each Child 3.50

MIDDAY MEAL (CLAUSE 42(11))
(17) Rate per meal 4.95
(18) Maximum reimbursement

per pay period.
24.75
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AWARDS/AGREEMENTS—Variation of—
2001 WAIRC 04314

ARTWORKERS AWARD
No. A30 of 1987

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WESTERN AUSTRALIAN BUILDERS' LABOURERS, PAINTERS & PLASTERERS

UNION OF WORKERS, APPLICANT
v.
TOWN OF NARROGIN & ANOTHER, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1777 OF 2001
CITATION NO. 2001 WAIRC 04314
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Dwyer on behalf of the Respondents, and by consent, the
Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the General Order of
the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, orders�

THAT the Artworkers Award No. A30 of 1987 be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 3rd day of December
2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1777A of 2001 and application 1777B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. - Special Rates and Provisions:  Delete subclause (9) of this clause and insert in lieu thereof the

following�
(9) Travel Allowance

A fares allowance of $13.30 per day shall be paid to employees required to work away from their usual place of
employment.

2. Clause 11. � Overtime:  Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of and continuous with the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $9.30 as meal money.

3. Clause 18. � Living Away from Home � Distant Work:  Delete subclause (4) of this clause and insert in lieu thereof
the following�

(4) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $27.10 for any
weekend that the employee returns home from the job, but only if�
(a) the employee advises the employer or the employer's agent of the intention no later than the Tuesday

immediately preceding the weekend in which the employee so returns;
(b) the employee is not required for work during that weekend;
(c) the employee returns to the job on the first working day following the weekend; and
(d) the employer does not provide, or offer to provide, suitable transport.

4. Clause 19. � Motor Vehicle Allowances:  Delete subclause (3) of this clause and insert in lieu thereof the
following�

(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th day of June next
following.
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Rates of Hire for Use of Employee's Own Vehicle on Employer's Business
Engine Displacement

Area and Details (In Cubic Centimetres)
Over 1600cc 1600cc

2600cc -2600cc & Under
Rate per kilometre (Cents) cents/km cents/km cents/km
Metropolitan Area 60.9 49.0 42.6
South West Land Division 56.9 50.2 43.8
North of 23.5° South Latitude 63.3 56.2 49.0
Rest of the State 58.8 51.8 45.0
Motor Cycle (in all areas) 19.2

5. Clause 30. � Superannuation:  Delete subclause (3)(b) of this clause and insert in lieu thereof the following�
(b) The level of contributions required under the Superannuation Guarantee (Administration) Act 1992 are as

follows�
Percentage Financial Year (1 July - 30 June)

6 1996 - 1997
6 1997 - 1998
7 1998 - 1999
7 1999 - 2000
8 2000 � 2001
8 2001 � 2002
9 2002 � 2003

____________________

2001 WAIRC 04312
BUILDING TRADES AWARD 1968

No. 31 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS' LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
CRYSTAL SOFTDRINKS & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1725 OF 2001
CITATION NO. 2001 WAIRC 04312
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Richardson

Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Richardson and Mr K Dwyer on behalf of the Respondents,
and by consent, the Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, orders�

THAT the Building Trades (General) Award 1968, No. 31 of 1966 be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd day of
December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1725A of 2001 and application 1725B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 10. � Wages: Delete subclause (4) of this clause and insert in lieu thereof�
(4) Tool Allowance:  (Per Week) $

(a) Bricklayers and Stoneworkers 14.80
(b) Plasterers 17.20
(c) Carpenters and Joiners 20.90
(d) Joiners - Assembler A or B 10.50
(e) Plumbers 20.90
(f) Painters 5.20
(g) Signwriters 5.20
(h) Glaziers 5.20

Note 1: The tool allowance prescribed in paragraphs (a) to (h) inclusive of this subclause, each
include an amount of 5 cents for the purpose of enabling the employees to insure their tools against loss
or damage by theft or fire.
Note 2: The abovenamed allowances shall not be paid where the employer supplied the employee
with all necessary tools.

2. Clause 14. � Fares and Travelling Time
(a) Delete subclause (1)(c) of this clause and insert in lieu thereof the following�
(1) (c) Where an employer requests a worker to use his own car and the worker agrees, an amount of 73 cents per

kilometre shall be paid for kilometres in excess of the kilometres a worker would normally incur in travelling
between his home and his depot or shop.

(b) Delete subclause (1)(d) of this clause and insert in lieu thereof the following�
(1) (d) This subclause shall be deemed to be complied with where an employer adopts the practice of

paying an amount of $13.30 on each day a worker is required to report to the job away from his shop.

3. Clause 19. � Overtime: Delete subclause (6) of this clause and insert in lieu thereof the following�
(6) Any employee who is required to continue working for more than two hours after his usual knock-off time on any day shall

be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.30 for that
meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.

4. Clause 23. � Distant Work
(a) Delete subclause (4) of this clause and insert in lieu thereof the following�
(4) The employer shall pay all fares which shall be deemed to include the cost of transporting the employee's tools, in

connection with such travelling, and shall pay the cost of each ordinary meal actually and reasonably required during such
travelling but the minimum allowance for such meal shall be $9.30.
Provided that the amount of the return fare shall not be payable if the worker be dismissed for misconduct or, within one
working week of his commencing work on the job, for incompetency or if the worker terminates or discontinues his work
on the job within one month of his commencing thereon.
Provided further that where such travelling is to or from or within the area of the State north of latitude 26°S., the following
provisions shall apply:-
(a) The amount of the original fare shall be deducted from the subsequent earnings of the worker.
(b) One-third of the amount of such fare shall be refunded by the employer to any worker who continues for each of

the first three months of the duration of the job, with the full fare being refunded by the employer to a worker
who continues in his service until the completion of any job of less than three months' duration or to any worker
dismissed by the employer within the first three months of the employment unless such dismissal was due to the
worker's misconduct.

(c) Where a worker continues in the employer's service at a distant job for three months or six months, he shall be
paid by the employer either one half or the full amount as the case may be, of the fares incurred in returning to his
home, with the full amount of such fares being payable by the employer to a worker who continues in his service
until the completion of any job of less than six months' duration or to any worker dismissed by the employer
within the first six months of the employment unless such dismissal was due to the worker's misconduct.

(b) Delete subclause (6)(a) of this clause and insert in lieu thereof the following�
(6) (a) A worker not required to work during a weekend who works as required during the ordinary hours of

work on the working day before and the working day after a weekend, and who notifies his employer no later
than the previous Tuesday of his intention to return home at the weekend and who returns home for that weekend,
shall be paid an allowance of $27.10 for each such occasion unless travelling facilities are provided.

(c) Delete subclause (9) of this clause and insert in lieu thereof the following�
(9) Where an employee, supplied with board and lodging by his employer, is required to live more than one half of a mile from

the job, he shall be provided with suitable transport to and from that job or be paid an allowance of $13.30 per day provided
that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess travelling time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

____________________
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2002 WAIRC 04311
BUILDING TRADES (CONSTRUCTION) AWARD 1987

No. R 14 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS' LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
ADSIGNS PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1683 OF 2001
CITATION NO. 2001 WAIRC 04311
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Richardson

Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Richardson and Mr K Dwyer on behalf of the Respondents,
and by consent, the Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, orders�

THAT the Building Trades (Construction) Award 1987, No. R14 of 1978 be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
3rd day of December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1683A of 2001 and application 1683B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Rates of Pay: Delete subclause (6) of this clause and insert in lieu thereof the following�
(6) Tool Allowance

Tool allowances shall be paid to tradesmen as prescribed hereunder:-
Per Week
$

Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers 20.90
Plasterers, Fixers 17.20
Bricklayers 14.80
Roof Tile Fixers 10.90
Signwriters, Painters, Glaziers 5.20

2. Clause 12A. � Fares and Travelling (Except Plumbers)
(a) Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) Perth Metropolitan Radial Area

When employed on work located within a radius of 50 kilometres from the G.P.O. Perth - $13.30 per day.
(b) Delete subclause (5) of this clause and insert in lieu thereof the following�
(5) Travelling Outside Radial Areas

Where an employee travels daily from inside any radial area mentioned in subclauses (2), (3) or (4) of this clause to a
job outside that area, he/she shall be paid :-
(a) the allowance prescribed in subclause (2) of this clause;
(b) in respect of travel from the designated radius to the job and return to that radius�

  (i) the time outside ordinary working hours reasonably spent in such travel calculated at ordinary hourly
"on site" rates to the next quarter of an hour with a minimum payment of one-half an hour per day
for each return journey;
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 (ii) any expenses necessarily incurred in such travel, which shall be 39 cents per kilometre where the
employee uses his/her own vehicle.

(c) Delete subclause (11) of this clause and insert in lieu thereof the following�
(11) Transfer During Working Hours

An employee transferred from one site to another during working hours shall be paid for the time occupied in travelling
and, unless transported by the employer, shall be paid reasonable cost of fares by most convenient public transport
between such sites.
Where an employer requests an employee to use his/her own vehicle to effect such a transfer and the employee agrees to
do so the employee shall be paid an allowance at the rate of 73 cents per kilometre.

3. Clause 12B. � Fares and Travelling - Plumbers Only
(a) Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) Travel beyond defined radius

When working on jobs beyond the defined radius from the centre (as defined) the fares as defined and one quarter of an
hour travelling time plus an allowance for travelling time calculated at the ordinary time rate of  pay for the time
required to travel to the job site and back from and to the defined radius and calculated at a speed not exceeding the legal
speed limit and with a minimum payment of a quarter of an hour for each such journey.
Where an employee provides his/her own transport, an additional allowance of 39 cents per kilometre shall be payable
for the distance involved in travelling beyond the defined radius and return thereto, which shall compensate for any fares
incurred by public transport.

(b) Delete subclause (3) of this clause and insert in lieu thereof the following�
(3) Transport During Working Hours

Where an employee is required by an employer to travel to any other job site during the course of his/her daily
engagement he/she shall be paid all fares necessarily incurred except where transport is provided by the employer to and
from such site, and all time spent in such travel shall be regarded as time worked.
Provided that where an employer requests an employee to use his/her own car to effect such a transfer and such
employee agrees to do so the employee shall be paid an allowance at the rate of 73 cents per kilometre.

(c) Delete subclause (5)(a) of this clause and insert in lieu thereof the following�
(5) Definitions�

(a) Radius and Fares:-
The radius shall be 50 kilometres and the fares shall be $8.70 per day.

4. Clause 20. � Meal Allowance: Delete this clause and insert inlieu thereof the following�
20. - MEAL ALLOWANCE

An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time
worked for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount of $9.30 to meet
the cost of a meal.
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 21. - Living Away From Home - Distant Work
and is provided with a suitable meal.
5. Clause 21. � Living Away From Home � Distant Work
(a) Delete subclause (3)(b) from this clause and insert in lieu thereof the following�
(3) Entitlement

(b) Pay an allowance of $308.50 per week of seven days but such allowance shall not be wages.  In the case of
broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $44.10 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

(b) Delete subclause (4)(a)(iii) from this clause and insert in lieu thereof the following�
(4) (a) Forward Journey�

(iii) For any meals incurred while travelling at $9.30 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

(c) Delete subclause (6)(a) from this clause and insert in lieu thereof the following�
(6) (a) Weekend Return Home:  An employee who works as required during the ordinary hours of work on the

working day before and the working day after a weekend and who notifies the employer or his/her
representative, no later than Tuesday of each week, of his/her intention to return to his/her usual place of
residence at the weekend and who returns to his/her usual place of residence for the weekend, shall be paid an
allowance of $27.10 for each occasion.

(d) Delete subclause (7)(b) from this clause and insert in lieu thereof the following�
(7) (b) Camping Allowance:  An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $127.80 for every complete week he/she is available for work.  If required to
be in camp for less than a complete week he/she shall be paid $18.40 per day including any Saturday or
Sunday if he/she is in camp and available for work on the working days immediately preceding and
succeeding each Saturday and Sunday.  If an employee is absent without the employer's approval on any day,
the allowance shall not be payable for that day and if such unauthorised absence occurs on the working day
immediately preceding or succeeding a Saturday or Sunday, the allowance shall not be payable for the
Saturday or Sunday.
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6. Clause 32. � Special Tools and Protective Clothing: Delete subclause (5)(b) of this clause and insert in lieu thereof
the following�

(5) (b) The employer shall make available, during working hours, a suitable grindstone or wheel together with power
(hand or mechanically driven) for turning it.  If a grindstone or wheel is not made available the employer shall
pay to each carpenter or joiner $4.61 per week in lieu of same.

7. Clause 33. � Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu thereof
the following�

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1215.00 for loss of tools or clothes
by fire or breaking and entering whilst securely stored at the employer's direction in a room or building on the
employer's premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
whilst being transported by the employee at the employer's direction, or if the tools are accidentally lost over
water or if tools are lost or stolen during an employee's absence after leaving the job because of injury or
illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools
and prevent theft or loss.

____________________

2001 WAIRC 04405
COCKBURN CEMENT LIMITED AWARD 1991

No. A14 of 1991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH,
CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, THE AUSTRALIAN
WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION OF WORKERS,
TRANSPORT WORKERS' UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, MERCHANT SERVICE GUILD OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH, UNION OF WORKERS, APPLICANTS
v.
COCKBURN CEMENT LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO. APPLICATION 462 OF 2001
CITATION NO. 2001 WAIRC 04405
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms C. Bowden on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering & Electrical Division, WA Branch; Ms L. Dowden for The Construction,
Forestry, Mining and Energy Union of Workers; Ms F. Bennett for The Automotive, Food, Metals, Engineering Printing and
Kindred Industries Union of Workers - Western Australian Branch and Mr N. Hodgson for the Transport Workers� Union of
Australia, Industrial Union of Workers, Western Australian Branch and Mr P. Cocks on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Cockburn Cement Limited Award 1991 be varied in accordance with the
following Schedule and that such variation shall have effect on and from 11 December 2001.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
Clause 3. � Area and Scope:  Delete subclause (1) of this clause and insert in lieu the following�
(1) This Award shall apply to Cockburn Cement Limited, the employees employed in the classifications contained in

Clause 5. - Wages of this award at the Main Works in Russell Road and Woodman�s Point, Dongara and the following
unions�

- The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western
Australian Branch;

- The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers;
- Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of

Australia, Engineering and Electrical Division (Western Australian Branch);
- The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers' Union of Australia, Western

Australian Branch;
- Merchant Service Guild of Australia, Western Australian Branch, Union of Workers;
- Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch;

____________________
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2001 WAIRC 04317
EARTH MOVING AND CONSTRUCTION AWARD

No. 10 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION (FEDERAL UNION),
APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1829 OF 2001
CITATION NO. 2001 WAIRC 04317
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Dwyer on behalf of the Respondents, and by consent, the
Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the General Order of
the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, orders�

THAT the Earthmoving and Construction Award, No. 10 of 1963 be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd day of
December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1829A of 2001 and application 1829B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. � Meal Money:  Delete this clause and insert in lieu thereof the following�

11. - MEAL MONEY
When an employee is required for overtime without having been notified on the previous day, he/she shall be supplied with a meal
or be paid $9.30 in lieu thereof, and if owing to the overtime worked, a second or subsequent meal is required he/she shall be
supplied with each meal or be paid $5.70 for each meal so required.  Provided no such meal or payment is due unless the employee
works more than two hours after the usual knock off time.  Provided that an employee who is allowed not less than one hour and a
half in which to get a meal before resuming work, and facilities for obtaining a meal are available, shall not be entitled to meal
money or a meal under this clause.

2. Clause 17. � Living Away from Home Allowance:
(a) Delete subclause (1)(b) of this clause and insert in lieu thereof the following�

(b) pay an allowance of  $308.50 per week of seven days but such allowance shall not be wages.  In the case of
broken parts of the week occurring at the beginning or the ending of the employment on a distant job the
allowance shall be $44.10 per day.

(b) Delete subclause (4)(a) of this clause and insert in lieu thereof the following�
(4) (a) An employee who works as required during the ordinary hours of work on the working day before and the

working day after a weekend and who notified the employer or his/her representative, not later than Tuesday of
each week, of his/her intention to return to his/her usual place of residence for the weekend, shall be paid an
allowance of $26.60 for each such occasion.

3. Clause 23. � Travelling Allowance�
(a) Delete subclause (1)(a) of this clause and insert in lieu thereof the following�
(1) (a) An employee required on any day to report directly to the job shall be paid the following allowance to

compensate him/her for excess fares and travelling time from the employee's home to his/her place of work and
return.
Within a radius of 50 kilometres from the G.P.O. Perth $13.30 per day.
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(b) Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) On country work where camping facilities are not provided and travel cannot be made by public conveyance, an

employee required to travel to or from the place of work shall, unless a conveyance be provided by the employer (free of
charge) to transport him/her to and from the place of work and a central pick-up place, be paid allowances in accordance
with the following scale.

Per Day
$

3 kilometres each way and up to
and including 8 kilometres each way 5.50
over 8 kilometres each way and up to
including 16 kilometres each way   10.20
over 16 kilometres each way and up to
and including 32 kilometres each way 12.80
over 32 kilometres each way 15.30

____________________

2001 WAIRC 04406
ELECTRONICS INDUSTRY AWARD

No. A 22 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
ACTION ELECTRONICS PTY LTD, ALDETEC PTY LTD, LION ELECTRONICS,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO. APPLICATION 1637 OF 2001
CITATION NO. 2001 WAIRC 04406
_________________________________________________________________________________________________________
Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms C. Bowden on behalf of the Applicant and there being no appearance on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Electronics Industry Award No. A22 of 1985 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period
commencing on and from 11 December 2001.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9. � Overtime:  Delete paragraph (f) of subclause (3) of this clause and insert in lieu the following�

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.40 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.65 for each meal so required.

2. Clause 13. � Car Allowance:  Delete subclause (3) of this clause and insert in lieu the following�
(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE
ON EMPLOYER'S BUSINESS

MOTOR CAR
AREA AND DETAILS ENGINE DISPLACEMENT

(IN CUBIC CENTIMETRES)
Rate per kilometre (cents) Over 1600cc 1600cc

2600cc -2600cc & Under
Metropolitan Area 64.6 57.7 50.1
South West Land Division 66.0 59.0 51.4
North of 23.5o South Latitude 72.3 65.1 56.7
Rest of the State 67.9 61.1 53.0
MOTOR CYCLE (IN ALL AREAS) 22.0 cents per kilometre
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3. Clause 15. � Distant Work:  Delete subclauses (4) and (5) of this clause and insert in lieu the following�
(4) An employee, to whom the provisions of subclause (1) of this Clause apply, shall be paid an allowance of $27.16 for any

weekend that the employee returns home from the job, but only if�
(a) The employee advises the employer or the employer's agent of the employee's intention no later than Tuesday

immediately preceding the weekend in which the employee so returns;
(b) The employee is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend; and
(d) The employer does not provide, or offer to provide, suitable transport.

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.95 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

4. Clause 20. � Special Provisions:  Delete this clause and insert in lieu the following�
(1) Dirt Money:  An employee shall be paid an allowance of 40 cents per hour when engaged on work of an unusually dirty

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.

(2) Confined Space:  An employee shall be paid an allowance of 47 cents per hour when, because of the dimensions of the
compartment or space in which he is working, he is required to work in a stooped or otherwise cramped position or
without proper ventilation.

(3) Hot Work:  An employee shall be paid an allowance of 40 cents per hour when he works in the shade in any place where
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius.

(4) Height Money:  An employee shall be paid an allowance of $1.90 for each day on which the employee works at a height
of 15.5 metres or more above the nearest horizontal plane.

(5) (a) Where, in the opinion of the Board of Reference the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may�
(i) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
(ii) Fix the period (including a minimum period) during which any allowance so fixed is to be paid; and
(iii) Prescribe such other conditions, relating to the provision of protective clothing or equipment and the

granting of rest periods, as the Board sees fit.
(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of

work has been raised by artificial means beyond 54.4 degrees celsius.
(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would

otherwise be payable under this clause.
(6) Diesel Engine Ships:  The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is

engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 66 cents
per hour whilst so engaged.

(7) Percussion Tools:  An employee shall be paid an allowance of 24 cents per hour when working pneumatic rivetter of the
percussion type and other pneumatic tools of the percussion type.

(8) Chemical, Artificial Manure and Cement Works:  An employee, other than a general labourer, in chemical, artificial
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an
allowance calculated at the rate of $9.82 per week.  The allowance shall be paid during overtime but shall not be subject
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this clause.

(9) An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford the employee
a wage not less than the employee would be entitled to receive pursuant to the award which would apply if the employee
was employed by the gold mine concerned.

(10) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee's safety.

(11) Special Rates Not Cumulative:  Where more than one of the disabilities entitling an employee to extra rates exist on the
same job, the employer shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.
Provided that this subclause shall not apply to Confined Space, Dirt Money, Height Money or Hot Work, the rates for
which are cumulative.

(12) Protective Equipment�
(a) An employer shall have available a sufficient supply of protective equipment (as for example, goggles (including

anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors, helmets or other
efficient substitutes thereof) for use by his employees when engaged on work for which some protective
equipment is reasonably necessary.

(b) An employee shall sign an acknowledgment when issued with any article of protective equipment and shall
return that article to the employer when he is finished using it or on leaving his employment.

(c) An employee to whom an article of protective equipment has been issued shall not lend that article to another
employee and if he does both he and that other employee shall be deemed guilty of wilful misconduct.

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the
article is practicable and is reasonably necessary.

(e) Adequate safety gear (including insulating gloves, mats, and/or shields where necessary) shall be provided by
employers for employees required to work on live electrical equipment.

(13) (a) The employer shall, when practicable, provide a waterproof and secure place, on each job, for the safe-keeping
of an employee's tools when not in use.

(b) The employer shall indemnify an employee in respect of any tools of the employee stolen, if the employer's
failure to comply with this subclause is a material factor in contributing to the stealing of the tools.
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(14) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association of a "C" standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $7.54 per week in addition to his ordinary rate.

(15) Where an employee is required to carry out soldering or similar work, the employer shall be responsible to ensure that the
work place is well ventilated.

(16) Where an employee is required to carry out intricate or finite work the employer shall be responsible to ensure that the
work place has sufficient lighting and the necessary equipment to assist viewing of the work.

(17) No employee shall be requested or compelled to lift an object of more than 30kg without assistance being rendered.

5. Clause 33. � Wages�
A. Delete subclause (2) of this clause and insert in lieu the following�

(2) Leading Hands�
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid�
(a) If placed in charge of  not less than three and not more than ten other

employees $20.13
(b) If placed in charge of  more than ten but not more than twenty other

employees $30.81
(c) If placed in charge of  more than  twenty other employees $39.66
B. Delete subclause (5) of this clause and insert in lieu the following�

(5) Tool Allowance
(a) Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools

ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an
apprentice the employer shall pay a tool allowance of�
(i) $11.16 per week to such technician, serviceperson, installer; or
(ii) In the case of an apprentice a percentage of $11.16 being the percentage which appears against

his year of apprenticeship in subclause (3) of this clause for the purpose of such technician,
serviceperson, installer or apprentice applying and maintaining tools ordinarily required in the
performance of work as a technician, serviceperson, installer or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary
power tools, special purpose tools and precision measuring instruments.

(d) A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if
lost through his negligence.

PART II � CONSTRUCTION
6. Clause 5. � Special Rates and Provisions:  Delete subclause (2) of this clause and insert in lieu the following�
(2) (a) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of

a employee's tools when not in use and a employee's working clothes and where an employee is absent from
work because of illness or accident and has advised the employer to that effect in accordance with the
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the
employee's tools and working clothes are securely stored during his absence.

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer
shall reimburse the employee for that loss but only up to a maximum of $240.26.

(c) The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an
employee in the course of his employment as set out in a list furnished to the employer at least twenty four
hours before being lost by fire or theft and if the employee has reported any theft to the police.

7. Clause 6. � Allowance for Travelling and Employment in Construction Work:  Delete subclause (1) of this clause
and insert in lieu the following�

(1) An employee, who, on any day, is required by the employee's employer to report directly to the job, shall be paid an
allowance in accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to the
industry, which includes mobility requirements of employees, and the nature of employment in construction work covered
by this award�
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $13.00 per day.
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth - 67 cents per

kilometre.
(c) Subject to the provisions of paragraph (d), work performed at places beyond a 60 kilometre radius from the

General Post Office, Perth shall be deemed to be distant work unless the employer and the employees, with the
consent of the union, agree in any particular case that the travelling allowance for such work shall be paid under
this clause, in which case an additional allowance of 67 cents per kilometre shall be paid for each kilometre in
excess of the 60 kilometre radius.

(d) In respect of work carried out from an employer's depot situated outside a radius of 60 kilometres from the
General Post Office, Perth the main Post Office in the town in which such depot is situated shall be the centre for
the purpose of calculating the allowance to be paid.

(e) Where transport to and from the job is supplied by the employer from and to the depot or such other place more
convenient to the employee as is mutually agreed upon between the employer and the employee, half the above
rates shall be paid, provided that the conveyance used for such transport is equipped with suitable seating and
weather proof covering.
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8. Clause 7. � Distant Work:  Delete subclauses (6) and (7) of this clause and insert in lieu the following�
(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $26.55 for any

weekend that the employee returns home from the job, but only if -
(a) The employee advises the employer or the employee's agent of the employee's intention not later than the

Tuesday immediately preceding the weekend in which the employee so returns;
(b) The employee is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend;  and
(d) The employer does not provide, or offer to provide, suitable transport.

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $11.72 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

9. Clause 10. � Wages:  Delete subclauses (5), (6) and (7) of this clause and insert in lieu the following�
(5) Construction Allowances�

(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid�
(i) $35.66 per week if engaged on the construction of a large industrial undertaking or any large civil

engineering projects.
(ii) $32.15 per week if engaged on a multi-storeyed building, but only until the exterior walls have

been erected and the windows completed and a lift made available to carry the employee between the
ground floor and the floor upon which he/she is required to work.  A multi-storeyed building is a
building which, when completed, will consist of at least five storeys.

(iii) $18.92 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5. - Definitions of PART I - GENERAL of this award.

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board
of Reference.

(6) Leading Hand�
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid�
(a) If placed in charge of not less than three and not more than ten

other employees $20.13
(b) If placed in charge of more than ten but not more than twenty

other
employees $30.81

(c) If placed in charge of more than twenty other employees $39.66

(7) (a) Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician,
Installer or Apprentice the employer shall pay a tool allowance of�
(i) $11.16 per week to such Technician, Serviceperson or Installer, or
(ii) In the case of an apprentice a percentage of $11.16 being the percentage referred to in subclause (3) of

Clause 33. - Wages of PART I - GENERAL of this award,
for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary
power tools, special purpose tools and precision measuring instruments.

(d) A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer
if lost through that person's negligence.

____________________

2001 WAIRC 04313
ENGINE DRIVERS' (BUILDING AND STEEL CONSTRUCTION) AWARD

No. 20 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTER BUILDERS ASSOCIATION OF WA & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1726 OF 2001
CITATION NO. 2001 WAIRC 04313
_________________________________________________________________________________________________________
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Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Richardson

Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Richardson and Mr K Dwyer on behalf of the Respondents,
and by consent, the Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, orders�

THAT the Engine Drivers� (Building and Steel Construction) Award, No. 20 of 1973 be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 3rd day of December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1726A of 2001 and application 1726B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. � Meal Allowance: Delete subclause (1) of this clause and insert in lieu thereof the following�
(1) Where an employee, without being notified on the previous day or earlier, has to continue working after the usual knock-

off time for more than two hours, he/she shall be provided with any meal required or shall be paid $9.30 in lieu thereof,
and if owing to the overtime worked, a second or subsequent meal is required he/she shall be supplied with each meal or
be paid $5.70 for each meal so required.  Provided that this subclause shall not apply to an employee residing in the same
locality as his/her place of employment who can reasonably return home for a meal.

2. Clause 22. � Allowance for Travelling and Employment in Construction Work
(a) Delete subclause (1)(a) in this clause and insert in lieu thereof the following�
(1) (a) On places of work within a radius of 50 kilometres from the General Post Office, Perth $13.30 per day.
(b) Delete subclause (1)(b) in this clause and insert in lieu thereof the following�
(1) (b) For each additional kilometre up to a radius of 60 kilometres from the General Post Office, Perth 73 cents per

kilometre.
(c) Delete subclause (1)(c) in this clause and insert in lieu thereof the following�
(1) (c) Subject to the provisions of paragraph (d) of this subclause, work performed at a place beyond a 60 kilometre

radius from the General Post Office, Perth, shall be deemed to be distant work unless the employer and the
employees, with the consent of the union, agree in any particular case that the travelling allowances for such
work shall be paid under this clause in which case an additional allowance of 73 cents per kilometre shall be
paid for each kilometre in excess of the 60 kilometres.

(d) Delete subclause (2) in this clause and insert in lieu thereof the following�
(2) For travelling during working hours from and to the employer's place of business or from one job to another,

an employee shall be paid by the employer at ordinary rates.  The employer shall pay all fares and reasonable expenses in
connection with such travelling.  Provided that if an employer requests the employee to use his/her own vehicle the
employer shall pay a car allowance of not less than 73 cents per kilometre for each kilometre the employee travels in
response to such request.

3. Clause 23. � Distant Work
(a) Delete subclause (1)(b) in this clause and insert in lieu thereof the following�
(1) (b) pay an allowance of $308.50 per week of seven days but such allowance shall not be wages.  In the case of

broken parts of the week occurring at the beginning or the end of the employment on a distant job, the allowance
shall be $44.10 per day.

(b) Delete subclause (4)(a) in this clause and insert in lieu thereof the following�
(4) (a) An employee who works as required during the ordinary hours of work on the working day before and the

working day after a week-end and who notifies the employer or his/her representative, not later than Tuesday of
each week, of his/her intention to return to his/her usual place of residence at the week-end and who returns to
his/her usual place of residence for the week-end, shall be paid an allowance of $27.10 for each such occasion.

(c) Delete subclause (7) in this clause and insert in lieu thereof the following�
(7) Where an employee, supplied with board and lodging by his/her employer, is required to live more than 800 metres from

the job he/she shall be provided with suitable transport to and from that job or be paid an allowance of $16.10 per day
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

____________________
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2001 WAIRC 04422
ENGINEERING AND ENGINE DRIVERS' (NICKEL SMELTING) AWARD 1973

No. 4 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANTS
v.
WESTERN MINING CORPORATION LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 14 DECEMBER 2001
FILE NO. APPLICATION 1877 OF 2001
CITATION NO. 2001 WAIRC 04422
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
WHEREAS on 23rd October 2001 the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union of Australia, Engineering & Electrical Division, WA Branch applied to amend the Engineering and Engine Drivers�
(Nickel Smelting) Award 1973 to increase allowance in accordance with Principle 5 of the Statement of Principles outlined by the
Commission in Court Session in the 2001 State Wage Case Decision; and
WHEREAS on 9th November 2001 the Respondent, WMC Resources Ltd, filed an Answer which agreed with the increases in non
expense related allowances in accordance with the said Wage Case Decision in Principles including using the Furniture Trades
formula.  It also agreed with increases in meal allowances as set out in Schedule 3 but objected to the rounding of dollar amounts
applied to the adjustments and counter-proposed that such rounding ought to be in accordance with what it described as traditional
rounding methods; and
WHEREAS such rounding methods have not been applied to this Award in the past; and
WHEREAS the Commission is of the opinion that these issues should properly be raised before a Commission in Court Session
when dealing with the State Wage Principles and therefore has decided that the amendments to the Award will be allowed in the
form set out in the Schedule to the Application.
NOW THEREFORE having heard Ms C. Bowden on behalf of the Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing, and Allied Workers Union of Australia, Engineering & Electrical Division, WA Branch, Ms F. Bennet for The
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch, Ms L.
Dowden for the Construction, Forestry, Mining and Energy Union of Workers and Ms K. Smallacombe for the Respondent, the
Commission pursuant to the powers conferred  on it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the Engineering and Engine Drivers� (Nickel Smelting) Award 1973 be varied in accordance with the following
schedule and that such variation shall have effect from the first pay period on and from 11th December 2001.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime:  Delete paragraph (c) of subclause (3) of this clause and insert in lieu the following�

(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more
than one hour shall be supplied with a suitable meal by the employer or be paid $6.05 for a meal and if, owing
to the amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each
such meal by the employer or be paid $6.05 for each meal so required.  Any dispute as to the suitability of meals
supplied shall be determined by a Board of Reference.

2. Clause 9. � Shift Work:  Delete subclause (2) of this clause and insert in lieu the following�
(2) A shift employee, in addition to the ordinary rate, shall be paid $9.70 per shift of eight hours when on afternoon and night

shift.
3. Clause 25. � Special Rates and Provisions:  Delete this clause and insert in lieu the following�

Metal and Electrical Trades�
(1) Height Money:  An employee shall be paid an allowance of $1.10 for each day on which he/she works at a height of 50

feet or more above the nearest horizontal plane.
(2) An employee shall be paid an allowance of 22 cents per hour when engaged on work of an unusually dirty nature, where

clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.
(3) Confined Space:  An employee shall be paid 30 cents per hour extra when working in "confined space", which means a

compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or
without proper ventilation.

(4) When employed for more than one hour in the shade, an employee shall be paid�
(a)  (i) in places where the temperature is raised by artificial means to between 46 and 55 degrees celsius - 22

cents per hour extra;
(ii) in places where the temperature exceeds 55 degrees celsius - 30 cents per hour extra;
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(b) where the work continues for more than one hour in temperatures exceeding 55 degrees celsius, employees shall
also be entitled to 10 minutes rest after each hour's work without deduction of pay.

(5) Breathing Apparatus:  An employee shall be paid 10 cents per hour extra when he/she is required to wear self-contained
breathing apparatus (other than dust masks).

(6) Protective Equipment�
(a) The employer shall have available a sufficient supply of protective equipment (as, for example, breathing

apparatus and masks, hand screens, goggles, glasses, gloves, aprons, leggings and gum boots) for use by their
employees when engaged on work for which some protective equipment is reasonably necessary.  It shall be a
defence to an employer charged with a breach of this subclause if he/she proves that he/she was unable to obtain
either the item of equipment the subject of the charge or a suitable substitute.

(b) Every employee shall sign an acknowledgement on receipt of any article of protective equipment and shall
return same to the employer when he/she has finished using it or on leaving their employment.

(c) No employee shall lend another employee any such article of protective equipment issued to such first
mentioned employee, and if the same are lent, both the lender and the borrower shall be deemed guilty of wilful
misconduct.

(d) Before goggles, glasses or gloves or any such substitute which have been used by an employee are re-issued by
the employer to another employee, they shall be effectively sterilised.

(e) During the time any article of protective equipment is on issue to the employee, he/she shall be responsible for
any loss or damage thereto, fair wear and tear attributable to ordinary use excepted.

(7) The special rates and allowances prescribed by this clause shall be paid irrespective of the time at which the work is
performed and shall not be subject to any premium or penalty additions.

(8) Any dispute which may arise between the parties to this award in relation to the application of any of the foregoing special
rates and provisions may be determined by the Board of Reference.

(9) An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the
course of employment may be required to use a current "A" or "B" grade licence issued pursuant to the relevant regulation
in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $16.04 per week.

4. Clause 26. � Rates of Pay and Classification Definitions:  Delete subclauses (9) and (10) of this clause and insert in
lieu the following�

(9) Tool Allowance�
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $11.15 per
week.
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or
higher than the classification "fitter".

(10) Industry Allowance�
(a) Each employee shall be paid an allowance of $80.60 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and

nature of individual operations within it.
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all

purposes of the award.

____________________

2001 WAIRC 04452
ENGINEERING TRADES (GOVERNMENT) AWARD, 1967 AWARD

Nos. 29, 30 & 31 of 1961 and 3 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH AND ANOTHER, APPLICANTS
v.
THE MINISTER FOR WORKS, MINISTER FOR EDUCATION, HON MIN FOR HEALTH,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 18 DECEMBER 2001
FILE NO. APPLICATION 1742 OF 2001
CITATION NO. 2001 WAIRC 04452
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering & Electrical Division, WA Branch; Ms F. Bennett for The Automotive, Food,
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Metals, Engineering Printing and Kindred Industries Union of Workers - Western Australian Branch and Ms A. Davison on behalf
of the Respondents, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders�

THAT the Engineering Trades (Government) Award, 1967 Award Nos. 29, 30 & 31 of 1961 and 3 of 1962 be
varied in accordance with the following Schedule and that such variation shall have effect from the first pay
period on and from 11th December 2001.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 14. � Overtime:  Delete subclause (3) of this clause and insert in lieu the following�
(3) The provisions of this subclause apply to all employees.

(a) Overtime provisions will not apply until the ordinary hours which includes the daily accrual time towards a
rostered day off as provided in Clause 13. - Hours of Duty, have been worked.

(b) Overtime on shift work shall be based on the rate payable for shift work.
(c)   (i) When overtime work is necessary it shall, wherever reasonably practicable be so arranged that

employees have at least ten consecutive hours off duty between the work on successive days.
 (ii) An employee (other than a casual employee) who works so much overtime between the

termination of their ordinary work on one day and the commencement of their ordinary work on
the next day that he/she has not had at least ten consecutive hours off duty between those times
shall, subject to this paragraph, be released after completion of such overtime until he/she has had
ten consecutive hours off duty without loss of pay for ordinary working time occurring during such
absence.

(iii) If, on the instructions of their employer, such an employee resumes or continues work without
having had such ten consecutive hours off duty, he/she shall be paid at double time rates until
he/she is released from duty for such period and he/she shall then be entitled to be absent until
he/she has had ten consecutive hours off duty without loss of pay for ordinary working time
occurring during such absence.

 (iv) Where an employee (other than a casual employee or an employee engaged on continuous shift
work) is called into work on a Sunday or holiday preceding an ordinary working day, he/she shall,
wherever reasonably practicable, be given ten consecutive hours off duty before their usual starting
time on the next day.  If this is not practicable then the provisions of subparagraphs (ii) and (iii) of
this paragraph shall apply mutatis mutandis.  Provided that overtime worked as a result of a recall,
shall not be regarded as overtime for the purpose of this paragraph, when the actual time worked is
less than three hours on such recalls or on each of such recalls.

  (v) The provisions of this paragraph shall apply in the case of shift employees who rotate from one
shift to another, as if eight hours were substituted for ten hours when overtime is worked�
(aa) for the purpose of changing shift rosters; or
(bb) where a shift employee does not report for duty; or
(cc) where a shift is worked by arrangement between the employees themselves.

(d) When an employee is recalled to work after leaving the job�
(i) He/she shall be paid for at least three hours at overtime rates provided that employees of

Transperth shall not be obliged to work for the three hours if the job for which he/she has been
recalled has been completed in less time;

(ii) Time reasonably spent in getting to and from work shall be counted as time worked.
(e) Subject to the provisions of paragraph (f) of this subclause, an employee required to work overtime for more

than one hour shall be supplied with a meal by the employer or be paid $8.25 for a meal if, owing to the
amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each
such meal by the employer or be paid $5.79 for each meal so required.

(f) The provisions of paragraph (e) of this subclause do not apply�
  (i) in respect of any period of overtime for which the employee has been notified on the previous day

or earlier that he will be required; or
 (ii) to any employee who lives in the locality in which the place of work is situated in respect of any

meal for which he can reasonably go home.
(g) If an employee to whom subparagraph (i) of paragraph (f) of this subclause applies has, as a consequence of

the notification referred to in that subclause, provided himself with a meal or meals and is not required to
work overtime or is required to work less overtime than the period notified, he shall be paid, for each meal
provided and not required, the appropriate amount prescribed in paragraph (e) of this subclause.

(h) An employee required to work continuously from 12 midnight to 6.30am and ordered back to work at
8.00am the same day shall be paid $3.82 for breakfast.

(i)   (i) An employer may require any employee to work reasonable overtime at overtime rates, and such
employee shall work overtime in accordance with such requirements.

 (ii) No union or association party to this award, or employee or employees covered by this award,
shall in any way, whether directly or indirectly, be a party to or concerned in any ban, limitation,
or restriction upon the working of overtime in accordance with the requirements of this paragraph.
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(j) The provisions of this subclause do not operate so as to require payment of more than double time rates, or
double time and a half on a holiday prescribed under this award, for any work except and to the extent that
the provisions of Clause 17. - Special Rates and Provisions of this award apply to that work.

2. Clause 17. � Special Rates and Provisions:  Delete this clause and insert in lieu the following�
(1) Height Money:  An employee shall be paid an allowance of $1.88 for each day in which he works at a height of 15.5

metres or more above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers and
splicers on ships or buildings.

(2) Dirt Money:  Dirt money of 40 cents per hour shall be paid as follows�
(a) To employees employed on hot or dirty locomotives, or stripping locomotives, boilers, steam, petrol, diesel or

electric cranes, or when repairing Babcock and Wilcox or other stationary boiler in site (except repairs on bench
to steam and water mounting), or when repairing the conveyor gear in conduit of power houses and when
repairing or overhauling electric or steam pile-driving machines and boring plants.

(b) Bitumen Sprayers � Large Units�
(i) To employees whilst engaged on work appertaining to the spraying of bitumen but exclusive of the

standard chassis engine from the front end of the main tank to the back end of the plant.  Provided that
work on the compressor and its engines shall not be subject to dirt money.

(ii) To motor mechanics in the motor section for all work performed on the standard chassis form and
including the sump to the rear end of the chassis, but excluding the engine and parts forward thereto
unless the work is of a specially dirty nature, where clothes are necessarily unduly soiled or damaged by
the nature of the work done.  Provided that to employees engaged as above on sprays of the Bristow type,
dirt money of 43 cents per hour shall be paid.

(c) Bitumen Sprayers � Small Units�
(i) To employees for work done on main tank, its fittings, pump and spray arms.
(ii) To motor mechanics on work from and including the sump to the rear end of the chassis, but excluding the

engine and parts forward thereto unless the work is of a specially dirty nature where clothes are
necessarily unduly soiled or damaged by the nature of the work done.

(d) To employees on all other dirty tar sprays and kettles.
(e) Diesel Engines:  Work on engines, or on gear box attached to engines, but excluding work on rollers (wheels) on

which a diesel powered roller travels.
(f) Dirt Money shall only be paid during the stages of dismantling and cleaning and shall not cover employees who

receive portions of the work after cleaning has taken place.
(g) Notwithstanding anything contained in the foregoing provisions, dirt money shall not be paid unless work is of an

exceptionally dirty nature where clothes are necessarily unduly soiled or damaged by the nature of the work done.
(3) Confined Space�

46 cents per hour extra shall be paid to an employee working in any place, the dimensions of which necessitate the
employee working in an unusually stooped or otherwise cramped position, or where confinement within a limited space is
productive of unusual discomfort.

(4) Any employee actually working a pneumatic tool of the percussion type shall be paid 23 cents per hour extra whilst so
engaged.

(5) Hot Work:  An employee shall be paid an allowance of 40 cents per hour while working in the shade in any place
where the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.

(6) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may�
   (i) fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
  (ii) fix the period (including a minimum period) during which any allowance so fixed is to be paid;

and
 (iii) prescribe such other conditions, relating to the granting of rest periods, as the Board sees fit.

(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the
place of work has been raised by artificial means beyond 54.4 degrees Celsius.

(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would
otherwise be payable under this clause.

 (7) Boiler Work�
An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time and one-
half for each hour or part of an hour so worked in addition to any allowance to which he/she may be entitled under
subclauses (2) and (3) of this clause.

(8) Any employee working in water over his/her boots or, if gumboots are supplied, over the gumboots, shall be paid an
allowance of $1.04 per day.

(9) Employees using Anderson-Kerrick steam cleaning units or unit of a similar type on cranes or other machinery shall be
paid an allowance of 40 cents.

(10) Well Work:  Any employee required to enter a well nine metres or more in depth for the purpose in the first instance of
examining the pump, or any other work connected therewith, shall receive an amount of $2.21 for such examination and
84 cents per hour extra thereafter for fixing, renewing or repairing such work.

(11) Ship Repair Work:  Any employee engaged in repair work on board ships shall be paid an additional $4.08 per day for
each day on which so employed.

(12) An employee shall, whilst working in double bottom tanks on board vessels, be paid an allowance of $1.60 per hour.
(13) An employee shall, whilst using explosive powered tools, be paid an allowance of 13 cents per hour, with a minimum

payment of 92 cents per day.



88 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

(14) Abattoirs�
An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.07 per week.  The
allowance shall be paid during overtime but shall not be subject to penalty additions.  An employee receiving this
allowance is not entitled to any other allowance under this clause.  The allowance prescribed herein may be reduced to
$11.99 with respect to any employee who is supplied with overalls by the employer.

(15) Employees engaged to iron ore and manganese or loading equipment at the Geraldton Harbour shall be paid an allowance
of 41 cents per hour, with a minimum payment of four hours.

(16) Morgues�
An employee required to work in a morgue shall be paid 41 cents per hour or part thereof, in addition to the rates
prescribed in this clause.

 (17) Special Rates Not Cumulative�
Where more than one of the disabilities entitling an employee to extra rates exists on the same job the employer shall
be bound to pay only one rate, namely - the highest for the disabilities so prevailing.
Provided that this subclause shall not apply to confined space, dirt money, height money or hot work, the rates for
which are cumulative.  Provided further that this subclause shall not operate so as to prevent the payment of the
allowance prescribed for ship repair work in addition to the extra rate prescribed for confined space (but only if the
employer and the employee agree that the degree of discomfort is so exceptional as to warrant the payment of this
extra rate in addition to the allowance for ship repair work) or for pneumatic tools, or boiler work.

(18) The work of an electrical fitter shall not be tested by an employee of a lower grade.
(19) An employee required to repair or maintain incinerators shall be paid $2.37 per unit
(20) Protective Equipment�

(a) The employer shall make available a sufficient supply of protective equipment (as for example hand screens,
goggles, glasses, gloves, aprons, leggings, gumboots and oilskins) for use by employees when engaged on
work for which some protective equipment is reasonably necessary.

(b) Every employee shall sign an acknowledgement on receipt thereof, but such equipment shall at all times
remain the property of the employer.

(c) During the time the same are on issue to the employee he/she shall be responsible for any loss or damage
thereto, fair wear and tear attributable to ordinary use excepted.

(d) No employee shall lend another employee any protective equipment issued to such first mentioned
employee, and if the same are lent both the lender and the borrower shall be deemed guilty of wilful
misconduct.

(e) Before any protective equipment which has been used by an employee is reissued by the employer to another
employee it shall, where necessary, be effectively sterilised.

(f) Protective cream shall be supplied to moulders when considered necessary by the employer.
(21) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability

allowance of 28 cents for each hour worked to compensate for all disagreeable features associated with foundry
work, including heat, fumes, atmospheric conditions, sparks, dampness, confined space and noise.

(b) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in
foundries.  Provided that where an apprentice is, for a period of half a day or longer, away from the foundry for
the purpose of receiving tuition, the amount of foundry allowance paid to him shall be decreased proportionately

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and does
not in any way limit an employer�s obligations to comply with all relevant requirements of Acts and Regulations
relative to conditions in foundries.

(d) For the purpose of this subclause foundry work shall mean�
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal

moulding composition or other material or mixture of materials, or by shell moulding, centrifugal casting
or continuous casting;  and

(ii) Where carried on as an incidental process in connection with and in the course of production to which
paragraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of
patterns and dies in a separate room), knock-out processes and dressing operations, but shall not include
any operation performed in connection with�
(aa) non-ferrous die casting (including gravity and pressure);
(bb) casting of billets and/or ingots in metal mould;
(cc) continuous casting of metal into billets;
(dd) melting of metal for use in printing;
(ee) refining of metal.

(22) An electronics tradesperson, an electrician � special class, an electrical fitter and/or an armature winder or an electrical
installer who holds and in the course of employment may be required to use a current �A� grade or �B� grade licence
issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall
be paid an allowance of $15.82 per week.

(23) Where an employee is engaged in a process involving asbestos and is required to wear protective equipment, ie:
respiratory protection in the form of a high efficiency class H particulate respirator and/or special clothing, a disability
allowance of 50 cents per hour shall be paid for each hour or part thereof that such employee is so engaged.

(24) Towing Allowance:  A Level 1, 2 or 3 Tradesperson who drives a tow truck towing an articulated bus in traffic shall
be paid an allowance of $3.60 per shift when such duties are performed.  This allowance shall be payable irrespective
of the time such work is performed and is not subject to any premium of penalty additions.
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 (25) For employees employed in the painting branch of Transperth, washing facilities and soap suitable as a solvent for
paint mixtures, shall be provided in some convenient place for use by such employees before meals and after finishing
work each day.

(26) First Aid Allowance:  A worker, holding either a Third Year First Aid Medallion of the St John Ambulance Association
or a �C: Standard Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform
first aid duties, shall be paid $7.68 per week in addition to his/her ordinary rate.

(27) Polychlorinated Biphenyls
Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates and provisions contained in this Clause, be paid an
allowance of $1.60 per hour whilst so engaged.

(28) Nominee Allowance�
A licensed electrical fitter or installer who acts as a nominee for the employer shall be paid an allowance of $13.79 per
week.

(29) Hospital Environment Allowance�
Notwithstanding the provisions of this clause, the following allowances shall be paid to maintenance employees
employed at hospitals listed hereunder�
(a) (i) $11.04 per week for work performed in an hospital environment; and

(iii) $3.83 per week for disabilities associated with work performed in difficult access areas, tunnel complexes,
and areas with great temperature variation at�

Princess Margaret Hospital
King Edward Memorial Hospital
Sir Charles Gairdner Hospital
Royal Perth Hospital
Fremantle Hospital

(b) $7.95 per week for work performed in a hospital environment at�
Kalgoorlie Hospital
Osborne Park Hospital
Albany Hospital
Bunbury Hospital
Geraldton Hospital
Mt Henry Hospital
Northam Hospital
Swan Districts Hospital
Perth Dental Hospital

(c) $5.27 per week for work performed in a hospital environment at�
Bentley Hospital Derby Hospital
Narrogin Hospital Port Hedland Hospital
Rockingham Hospital Sunset Hospital
Armadale Hospital Broome Hospital
Busselton Hospital Carnarvon Hospital
Collie Hospital Esperance Hospital
Katanning Hospital Merredin Hospital
Murray Hospital Warren Hospital
Wyndham Hospital

3. Clause 18. � Car Allowance:  Delete subclause (3) of this clause and insert in lieu the following�
(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th day of June next

following.
RATES OF HIRE FOR USE OF EMPLOYEE'S

OWN VEHICLE ON EMPLOYER'S BUSINESS
AREA AND DETAILS ENGINE DISPLACEMENT

(IN CUBIC CENTIMETRES)
DISTANCE TRAVELLED EACH OVER OVER 1600 cc 1600 cc
YEAR OF EMPLOYER'S 2600cc -2600 cc & UNDER
BUSINESS cents cents cents

per km per km per km
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8
Motor Cycle (in all areas) 21.9 cents per kilometre

4. Clause 19. � Fares and Travelling Allowances:  Delete subclause (1) of this clause and insert in lieu the following�
(1) An employee in the Architectural Division of the Public Works Department who is required to start and finish on the

job shall be paid an allowance in accordance with the provisions of this subclause to compensate for travel patterns and
costs peculiar to the industry, which includes mobility requirements of employees, and the nature of employment in
construction work�
(a) On places within a radius of fifty kilometres from the General Post Office, Perth - $13.57 per day;



90 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

(b) For each additional kilometre to a radius of sixty kilometres from the General Post Office, Perth � 71 cents per
kilometre;

(c) Subject to the provisions of paragraph (d) work performed at places beyond a sixty kilometre radius from the
General Post Office, Perth shall be deemed to be distant work unless the employer and the employees with
the consent of the union, agree in any particular case that the travelling allowance for such work shall be paid
under this clause in which case an additional allowance of 71 cents per kilometre shall be paid for each
kilometre in excess of the sixty kilometre radius.

(d) In respect of work carried out from an employer's depot situated outside a radius of sixty kilometres from the
General Post Office Perth, the main Post Office in the town in which such depot is situated shall be the centre
for the purpose of calculating the allowance to be paid.

(e) Where transport to and from the job is provided by the employer from and to their depot or such other place
more convenient to the employee as is mutually agreed upon between the employer and the employee, half
the above rates shall be paid; provided that the conveyance used for such transport is provided with suitable
seating and weatherproof covering.

5. Clause 20. � Distant Work - Construction:  Delete subclauses (6) and (7) of this clause and insert in lieu the
following�

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $27.92 and for
any weekend that he/she returns to his home from the job but only if�
(a) The employer or his/her agent is advised of the intention no later than the Tuesday immediately preceding the

weekend in which the employee so returns;
(b) He/she is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.

(7) Where an employee supplied with board and lodging by the employer, is required to live more than eight hundred metres
from the job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $12.22 per
day provided that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

6. Clause 21. � District Allowance:  Delete subclause (6) of this clause and insert in lieu the following�
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as follows�

COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD RATE EXCEPTIONS TO RATE

STANDARD RATE
$ Per Week Town Or Place $ Per Week

6 62.30 Nil Nil
5 50.90 Fitzroy Crossing 68.50

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 63.80
Marble Bar
Wittenoom
Karratha 60.10
Port Hedland 55.80

4 25.65 Warburton Mission 69.15
Carnarvon 24.15

3 16.20 Meekatharra 25.65
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 11.50 Kalgoorlie 3.80
Boulder
Ravensthorpe 15.30
Norseman
Salmon Gums

Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of
district allowance shown.
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7. First Schedule � Wages�
A. Delete subclause (5) of this schedule and insert in lieu the following�

(5) (a) In addition to the rates contained in subclauses (2) and (3) hereof, employees designated in classifications C 14
to C 7 inclusive shall receive an all purpose industry allowance of $12.50.

(b) This allowance shall be paid in two instalments, as follows�
(i) $6.30 of the allowance shall be paid after the first 12 months of Government service; and
(ii) the remaining $6.20 � totalling $12.50 � shall be paid on completion of 24 months of Government

service.
(c) The industry allowance shall be adjusted in accordance with any movements to the wage prescribed in

subclause (2) hereof, as follows�
(i) the increase shall apply to the �plus 24 months of service� rate;
(ii) the increase is to be rounded to the nearest ten cents;
(iii) the rate is to be divided by two to calculate instalments in accordance with subparagraphs (i) and (ii)

of paragraph (b) hereof, provided that the instalment rates are not expressed in less than ten cents
amounts; and

(iv) in the event of such an equal division of the industry allowance not resulting in the rates being
expressed in less than ten cent amounts, as provided in subparagraph (iii) hereof, the division shall be
unequal and weighted to the 12 months� service instalment.

B. Delete subclause (8) of this schedule and insert in lieu the following�
(8) (a) Leading Hands

A tradesperson placed in charge of three of more other employees shall, in addition to the ordinary rate, be paid
per week�

$
If placed in charge of not less than three and not more than ten other employees 20.00
If placed in charge of more than ten and not more than twenty other employees 30.50
If placed in charge of more than twenty other employees 39.20

(b) Any tradesperson moulder employed in a foundry where no other jobbing moulder is employed shall be paid at
the rate prescribed for leading hands in charge of not less than three an not more than ten other employees.

(c) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in compliance
with the provisions of the Occupational Health, Safety and Welfare Act and Regulations 1988, is responsible
for the supervision of not less than three other employees, shall be deemed to be a Leading Hand and be paid at
the rate prescribed for a Leading Hand in charge of not less than three and not more than ten other employees.

(d) In addition to any rates to which an employee may be entitled under this clause a Mechanic-in-Charge,
employed by the Department of Conservation and Land Management in the following towns, shall be paid per
week -

$
Manjimup, Collie 48.90
Harvey, Dwellingup, Mundaring, Yanchep 24.50
Ludlow, Nannup, Margaret River, Kirup, Walpole, Pemberton 12.30
Jarrahdale 12.30

C. Delete subclauses (10) to (12) inclusive of this schedule and insert in lieu the following�
(10) Construction Allowance

(a) In addition to the appropriate rate of pay prescribed in subclause (1) hereof, an employee shall be paid�
(i) $35.20 per week if engaged on the construction of a large industrial undertaking or any large civil

engineering project;
(ii) $31.70 per week if engaged on a multi-storeyed building but only until the exterior walls have been

erected, the windows completed and a lift made available to carry the employee between the ground
floor and the floor upon which he/she is required to work.  A �multi-storeyed building� is a building
which when completed will consist of at least five storeys.

(iii) $18.70 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 5 � Classification Structure and Definitions of this Award.

(b) Any dispute as to which of the aforesaid allowances applied to particular work shall be determined by the Board
of Reference.

(c) Any allowance paid under this subclause includes any allowance otherwise payable under Clause 17 � Special
Rates and Provisions of this Award.

(11) Tool Allowance
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of�
(i) $11.00 per week to such tradesperson; or
(ii) In the case of an apprentice a percentage which appears against the relevant year of apprenticeship in

subclause (5) of this Schedule,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) hereof shall be included in, and form part of, the ordinary
weekly wage prescribed in this Schedule.
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(c) An employer shall provide, for the use of tradespersons or apprentices, all necessary power tools, special
purpose tools ad precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost through the
negligence of such employee.

(12) Drilling Allowance
A driller using a Herbert two-spindle sensitive machine to drill to a marked circumference shall be paid an additional
$1.80 per hour whilst so engaged.

8. Fifth Schedule � Building Management Authority Wages and Conditions�
A. Delete subclause (5) of this schedule and insert in lieu the following�

(5) Wages�
(a) The wages for Building Management Authority employees as from the first pay period on or after the 11th

December 2001 will be as follows�

Classification
On

Engagement
$

Safety Net
Adjustment

$

Total Rate
Per Week

$
Engineering Tradesperson�

Level 4 - Group A
                Group B
                Group C

492.60
502.30
511.70

88.00
88.00
88.00

580.60
590.30
599.70

Level 3A 465.40 88.00 553.40
Level 3B 457.70 90.00 547.70
Level 2 442.00 90.00 532.00
Level 1 436.00 90.00 526.00

Engineering Employee
Level 4 - Group A
               Group B
               Group C
               Group D

406.20
392.70
384.20
381.70

88.00
88.00
88.00
88.00

494.20
480.70
472.20
469.70

Level 3 370.00 88.00 458.00
Level 2 363.00 88.00 451.00
Level 1 341.90 88.00 429.90

Engineering Tradesperson�
Level 4 - Group A
                Group B
                Group C

498.60
508.30
517.70

88.00
88.00
86.00

586.60
596.30
603.70

Level 3A 471.10 88.00 559.10
Level 3B 462.60 88.00 550.60
Level 2 447.30 90.00 537.30
Level 1 441.20 90.00 531.20

Engineering Employee�
Level 4 - Group A
                Group B
                Group C
                Group D

411.10
397.10
388.20
383.90

88.00
88.00
88.00
88.00

499.10
485.10
476.20
471.90

Level 3 374.50 88.00 462.50
Level 2 367.10 88.00 455.10
Level 1 346.00 88.00 434.00

Engineering Tradesperson�
Level 4 - Group A
                Group B
                Group C

503.60
513.30
523.10

88.00
88.00
88.00

591.60
601.30
611.10

Level 3A 475.50 88.00 563.50
Level 3B 467.30 88.00 555.30
Level 2 451.50 90.00 541.50
Level 1 445.60 90.00 535.60
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Classification
On

Engagement
$

Safety Net
Adjustment

$

Total Rate
Per Week

$
Engineering Employee

Level 4 - Group A
               Group B
               Group C
               Group D

415.00
401.10
391.90
386.90

88.00
88.00
88.00
88.00

503.00
489.10
479.90
474.90

Level 3 378.00 88.00 466.00
Level 2 370.80 88.00 458.80
Level 1 349.10 88.00 437.10

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the award except where such absorption is contrary to the
terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(b) Level Classifications�

(i) �Engineering Tradesperson � Level 4� includes the classifications of�
Electronics Tradesperson Groups A, B and C
Instrumentation and Controls Tradesperson Groups A, B and C

(ii) �Engineering Tradesperson � Level 3� includes the classifications of�
Electrician � Special Class
Mechanical Tradesperson � Special Class
Instrument Tradesperson � Complex Systems

(iii) �Engineering Tradesperson � Level 2� includes the classifications of�
Tradesperson with marking off responsibilities
Welder � Special Class
Electrician Tradesperson (Building Management Authority) � Licensed and required to person
electrical installing and electrical fitting work

(iv) �Engineering Tradesperson � Level 1� includes the classifications of�
Electrical Fitter and/or Armature Winder
Electrical Installer
First Class Machinist
Fitter
Installer � low voltage equipment
Motor Mechanic
Refrigeration Fitter
Welder � First Class

(v) �Engineering Employee � Level 4� includes the classifications of�
Certified Rigger and Splicer or Scaffolder on ships and buildings
Tool Storeperson

(vi) �Engineering Employee � Level 3� includes the classifications of�
Welder � Second Class

(vii) �Engineering Employee � Level 2� includes the classifications of�
Trades Assistant
Welder � Fourth Class

(viii) �Engineering Tradesperson � Level 1� includes the classifications of�
Labourer

(c) In addition to the wage rates provided in paragraph (a) hereof, electricians employed by the Building
Management Authority will receive an all purpose payment of $20.80 per week.

(d) In addition to the wage rates prescribed in paragraph (a) hereof, by agreement between the employer, the
employee and the Union, evidenced in writing, a Mechanical Fitter and a Refrigeration Mechanic may receive
25% loading in lieu of overtime payments.

(e) Leading hand electricians who are required to perform duties over and above those normally required of leading
hands shall be paid an all purpose allowance of $28.10 per week in addition to the relevant leading hand rate
prescribed in Clause 7 of the First Schedule � Wages of this Award.

B. Delete subclause (7) of this schedule and insert in lieu the following�
(7) Computing Quantities�

An employee, other than a leading hand, who is required to compute or estimate quantities of materials in respect of
work performed by others, shall be paid $2.99 per day, or part thereof, in addition to the rates otherwise prescribed in
this award.

____________________
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2001 WAIRC 04318
FOREMEN (BUILDING TRADES) AWARD 1991

No. A5 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
MASTER BUILDERS OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1832 OF 2001
CITATION NO. 2001 WAIRC 04318
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Richardson

Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Richardson and Mr K Dwyer on behalf of the Respondents,
and by consent, the Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, orders�

THAT the Foreman (Building Trades) Award 1991, No. A5 of 1987 be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd day of
December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1832A of 2001 and application 1832B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. - Distant Work
(a) Delete subclause (3)(b) of this clause and insert in lieu thereof the following�
(3) Entitlement�

(b) Pay an allowance of $308.50 per week of seven days but such allowance shall not be wages.  In the case
of broken parts of the week occurring at the beginning or ending of employment on a distant job the
allowance shall be $44.10 per day.
Provided that the foregoing allowances shall be increased if the foreman satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

(b) Delete subclause (4)(a)(iii) of this clause and insert in lieu thereof the following�
(4) Travelling Expenses�

(a) Forward Journey�
(iii) For any meals incurred while travelling at $9.30 per meal.

Provided that the employer may deduct the cost of the forward journey fare from a foreman who
terminates or discontinues his/her employment within two weeks of commencing on the job and
who does not forthwith return to his/her place of engagement.

(b) Delete subclause (4)(b) of this clause and insert in lieu thereof the following�
(4) (b) Return Journey�

A foreman shall, for the return journey receive the same time, fare and meal payments as provided in
paragraph (a) of this subclause together with an amount of $16.10 to cover the cost of transporting
himself/herself and his/her tools from the main public transport terminal to his/her usual place of residence.
Provided that the above return journey payments shall not be paid if the foreman terminates or discontinues
his/her employment within two months of commencing on the job, or if he is dismissed for incompetence
within one working week of commencing on the job, or is dismissed for misconduct.
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(c) Delete subclause (6)(a) of this clause and insert in lieu thereof the following�
(6) (a) Weekend Return Home�

A foreman who works as required during the ordinary hours of work on the working day before and the
working day after a weekend and who notifies the employer or his/her representative, no later than Tuesday
of each week, of his/her intention to return to his/her usual place of residence at the weekend and who returns
to his/her usual place of residence for the weekend, shall be paid an allowance of $27.10 for each occasion.

(d) Delete subclause (7)(b) of this clause and insert in lieu thereof the following�
(7) (b) Camping Allowance�

A foreman living in a construction camp where free messing is not provided shall receive a camping
allowance of $127.80 for every complete week he/she is available for work.  If required to be in camp for
less than a complete week he/she shall be paid $18.40 per day including any Saturday or Sunday if he/she is
in camp and available for work on the working days immediately preceding and succeeding each Saturday
and Sunday.  If a foreman is absent without the employer's approval on any day, the allowance shall not be
payable for that day and if such unauthorised absence occurs on the working day immediately preceding or
succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.

2. Clause 18. � Fares and Travelling Time
(a) Delete subclause (1)(a) of this clause and insert in lieu thereof the following�
(1) (a) On places of work within a 50 kilometres radius from the General Post Office, Perth, $13.30 per day.
(b) Delete subclause (1)(b) of this clause and insert in lieu thereof the following�
(1) (b) Where an employer's business or branch is situated outside the 50 kilometres radius referred to in (a) and a

foreman is engaged for work from that establishment, and is required to report to a job within a 50 kilometres
radius from the post office nearest the establishment, $13.30 per day.

(c) Delete subclause (1)(c)(i) of this clause and insert in lieu thereof the following�
(1) (c) Where a foreman travels daily from inside any radius referred to in (a) or (b) to a job outside that area that

foreman shall be paid�
(i) $13.30 per day.

(d) Delete subclause (1)(c)(ii) of this clause and insert in lieu thereof the following�
(1) (ii) In respect of travel from the designated radius to the job and return to that radius 39 cents per kilometre and

wages for the time spent in such travel.
(d) Delete subclause (1)(d) of this clause and insert in lieu thereof the following�
(1) (d) Where a foreman is transferred from one site to another during working hours, 73 cents per kilometre and

wages for the time spent travelling.

____________________

2001 WAIRC 04408
GATE, FENCE AND FRAMES MANUFACTURING AWARD

No. 24 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
CAI FENCES AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO. APPLICATION 1879 OF 2001
CITATION NO. 2001 WAIRC 04408
_________________________________________________________________________________________________________

Result Award Varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr S. Foy on behalf of the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Gate, Fence and Frames Manufacturing Award be varied in accordance with the following Schedule and that
such variation shall have effect from the first pay period commencing on and from 11 December 2001.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE

1. Clause 2. � Arrangement:  Delete the title for No. 23 and insert in lieu the following�
23. Deleted

2. Clause 7. � Overtime:  Delete paragraph (f) of subclause (3) of this clause and insert in lieu the following�
(f) Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $7.70 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with such meal by
the employer or paid $5.30 for each meal so required.

3. Clause 14. � Special Rates and Provisions:  Delete this clause and insert in lieu the following�
(1) Dirt Money:  An employee shall be paid an allowance of 39 cents per hour when engaged on work of an unusually

dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of
the work done.

(2) Confined Space:  An employee shall be paid an allowance of 46 cents per hour when, because of the dimensions of
the compartment or space in which the employee is working, the employee is required to work in a stooped or
otherwise cramped position or without proper ventilation.

 (3) Protective Equipment
(a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, ear protectors,
helmets, or other efficient substitutes thereof) for use by the employee when engaged on work for which
some protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when he or she receives any article of protective equipment
and shall return that article to the employer when the employee has finished using it or on leaving the
employment.

(c) An employee to whom an article of protective equipment has been issued shall not lend that article to
another employee and if he or she does both employees shall be deemed guilty of wilful misconduct.

(d) An article of protective equipment which has been used by an employee shall not be issued by the
employer to another employee until it has been effectively sterilised but this paragraph only applies where
sterilisation of the article is practicable and is reasonably necessary.

(4) An employee, holding a Third Year First Aide Medallion of the St. John Ambulance Association appointed by the
employer to perform first aid duties, shall be paid $7.62 per week in addition to the ordinary rate.

(5) Any dispute under this clause may be determined by the Board of Reference.

4. Clause 19. � Fares and Travelling Time:  Delete subclause (2) of this clause and insert in lieu the following�
(2) An employee, to whom subclause (1) of this clause does not apply and who is engaged on construction work or

regular repair service and/or maintenance work, shall be paid an allowance in accordance with the provisions of this
subclause to compensate for excess fares and travelling time from the employee's home to the place of work and
return�
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $12.60 per day.
(b) For each additional kilometre to a radius of 60 kilometres from the General Post Office, Perth � 62 cents per

kilometre.
(c) Subject to the provisions of paragraph (d) of this subclause, work performed at places beyond a 60 kilometre

radius from the General Post Office, Perth shall be deemed to be distant work unless the employer and the
employees, with the consent of the Union, agree in any particular case that the travelling allowance of 62 cents
per kilometre shall be paid for each kilometre in excess of 60 kilometres.

(d) In respect to work carried out from an employer's depot situated outside a radius of 60 kilometres from the
General Post Office, Perth, the main Post Office in the town in which such depot is situated shall be the
centre for the purpose of calculating the allowance to be paid.

(e) Where transport to and from the job is provided by the employer from and to the employer's depot, or such
other place more convenient to the employee mutually agreed upon between the employer and the
employee, half the above rates shall be paid:  provided that the conveyance used for such transport is
equipped with suitable seating and weatherproof covering.

5. Clause 20. � Distant Work:  Delete subclauses (6) and (7) of this clause and insert in lieu the following�
(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $25.49 for any

weekend the employee returns to the employee�s home from the job, but only if�
(a) The employee advises the employer or the employer�s agent of the employee�s intention not later than the

Tuesday immediately preceding the weekend in which the employee so returns;
(b) The employee is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend; and
(d) The employer does not provide, or offer to provide, suitable transport

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.23 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer.
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6. Clause 23. � Supplementary Payment:  Delete this clause and insert in lieu the following�

23. - DELETED
7. First Schedule � Wages�

A. Delete paragraph (a) of subclause (1) of this schedule and insert in lieu the following�
(a) Adult Employees�

Rate Per
Week

Supplementary
Paymentt

Safety Net
Adjustment
Payment

Total Rate
Per week

Machinist (Wire) �A� 333.30 23.30 88.00 444.60
Machinist (Wire) �B� 320.70 18.60 88.00 427.30
Machinist (Wire) Assistant 314.30 17.50 88.00 419.80
Framer �A� 333.30 23.30 88.00 444.60
Framer �B� 310.40 17.50 88.00 415.90
Process Employee 310.40 17.50 88.00 415.90
Wirer 310.40 17.50 88.00 415.90
Welder �A� 363.20 34.10 88.00 485.30
Welder �B� 316.10 18.60 88.00 422.70
Welder �C� 312.00 17.50 88.00 417.50
Painter of Iron Work 319.30 18.60 88.00 425.90
Erector 316.10 18.60 88.00 422.70
Erector�s Assistant 310.40 17.50 88.00 415.90
Tool and Material Storeperson 323.10 20.10 88.00 431.20
Tradesperson 363.20 34.10 88.00 485.30
Mechanical Tradesperson
- Special Class 386.90 39.00 90.00 515.90

B. Delete subclause (2) of this schedule and insert in lieu the following�
(2) Leading Hand: In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall be paid�

$
(a) If placed in charge of not less

than three and not more than 10
other employees 20.39

(b) If placed in charge of more than
 10 and not more than 20 other
 employees 31.20

(c) If placed in charge of more than
30 other employees 40.17

C. Delete paragraph (a) of subclause (6) of this schedule and insert in lieu the following�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by

that tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of�
(i) $11.30 per week to such tradesperson, or
(ii) In the case of an apprentice a percentage of $11.30 being the percentage which appears against the year of

apprenticeship in subclause (a) of subclause (3) of this Schedule.
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of their work as a tradesperson or apprentice.

____________________

2001 WAIRC 04315
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991

No. A33 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS' LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
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FILE NO/S APPLA 1779 OF 2001
CITATION NO. 2001 WAIRC 04315
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Dwyer on behalf of the Respondents, and by consent, the
Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the General Order of
the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, orders�

THAT the Industrial Spraypainting and Sandblasting Award 1991, be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd day of
December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1779A of 2001 and application 1779B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 17. � Meal Allowance: Delete this clause and insert in lieu thereof the following�

17. - MEAL ALLOWANCE
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in Clauses 11(1) or 16(4) shall be paid by his/her employer an amount of $9.30 to meet the cost
of a meal.
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 18. - Living Away From Home - Distant Work and
is provided with a suitable meal.
2. Clause 18. � Living Away From Home � Distance Work
(a) Delete subclause (3)(b) of this clause and insert in lieu thereof the following�
(3) Entitlement

(b) Pay an allowance of $308.50 per week of seven days but such allowance shall not be wages.  In the case of
broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $44.10 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

(b) Delete subclause (4)(a)(iii) of this clause and insert in lieu thereof the following�
(4) (a) Forward Journey�

(iii) For any meals incurred while travelling at $9.30 per meal.
Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

(c) Delete subclause (4)(b) of this clause and insert in lieu thereof the following�
(4) (b) Return Journey:  An employee shall, for the return journey receive the same time, fare and meal

payments as provided in paragraph (a) of this subclause together with an amount of $16.10 to cover the cost of
transporting himself/herself and his/her tools from the main public transport terminal to his/her usual place of
residence.
Provided that the above return journey payments shall not be paid if the employee terminates or discontinues
his/her employment within two months of commencing on the job, or is dismissed for misconduct.

(d) Delete subclause (6)(a) of this clause and insert in lieu thereof the following�
(6) (a) Weekend Return Home:  An employee who works as required during the ordinary hours of work on the

working day before and the working day after a weekend and who notifies the employer or his/her
representative, no later than Tuesday of each week, of his/her intention to return to his/her usual place of
residence at the weekend and who returns to his/her usual place of residence for the weekend, shall be paid an
allowance of $27.10 for each occasion.
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(e) Delete subclause (7)(b) of this clause and insert in lieu thereof the following�
(7) (b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $127.80 for every complete week he is available for work.  If required to be in
camp for less than a complete week he/she shall be paid $18.40 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday.  If an employee is absent without the employer's approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.

3. Clause 31. � Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu thereof
the following�

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1,215.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer's direction in a room or building on the
employer's premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
during an employee's absence after leaving the job because of injury or illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss.

4. Clause 47. � Fares and Travel
(a) Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) Perth Metropolitan Radial Area

When employed on work located within a radius of 50 kilometres from the G.P.O. Perth, including work at the premises
of the employer, $13.30 per day.

(b) Delete subclause (5) of this clause and insert in lieu thereof the following�
(5) Travelling Outside Radial Areas

Where an employee travels daily from inside any radial area mentioned in subclauses (2), (3) or (4) of this clause to a job
outside that area, he/she shall be paid:-
(a) the allowance prescribed in subclause (2) of this clause;

 (b) in respect of travel from the designated radius to the job and return to that radius�
(i) the time outside ordinary working hours reasonably spent in such travel calculated at ordinary hourly

�on site� rates to the next quarter of an hour with a minimum payment of one-half an hour per day for
each return journey;

(ii) any expenses necessarily incurred in such travel, which shall be 39 cents per kilometre where the
employee uses his/her own vehicle.

(c) Delete subclause (10) of this clause and insert in lieu thereof the following�
(10) Transfer During Working Hours

An employee transferred from one site to another during working hours shall be paid for the time occupied in travelling
and, unless transported by the employer, shall be paid reasonable cost of fares by most convenient public transport
between such sites.
Where an employer requests an employee to use his/her own vehicle to effect such a transfer and the employee agrees to
do so the employee shall be paid an allowance at the rate of 73 cents per kilometre.

____________________

2001 WAIRC 04316
PLASTER, PLASTERGLASS AND CEMENT WORKERS� AWARD

No. A29 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS� LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
BELMONT CONCRETE CO & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLA 1780 OF 2001
CITATION NO. 2001 WAIRC 04316
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L Dowden on behalf of the Applicant and Mr K Dwyer on behalf of the Respondents, and by consent, the
Commission, being satisfied that the claim complies with the terms of the Wage Fixing Principles set out in the General Order of
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the Commission No. 752 of 2001, dated 25 July 2001, hereby, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, orders�

THAT the Plaster, Plasterglass and Cement Workers Award, No. A29 of 1989 be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
3rd day of December 2001.

FURTHERMORE, the Commission by consent of the parties, records the following�
(a) The application is to be split into application 1780A of 2001 and application 1780B of 2001 to allow the issue

regarding ordinary time earnings to be discussed between the parties.
(b) The calculations relating to the allowances varied in the attached Schedule have been effected as a result of figures

supplied from ABS Catalogue 6401.0 (Table 2B), ABS Catalogue 6401.0 (Table 3A), ABS Catalogue 6401.00
(Table 7A), ABS Catalogue 6401.0 (Table 7G) and ABS Catalogue 6401.00 (Table 7I).

(c) Attached following the schedule is Exhibit 1, tendered at hearing, demonstrating the calculation schedule for the
variations sought.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Overtime: Delete subclause (2) of this clause and insert in lieu thereof the following�
(2) Any employee who is called upon to continue working for more than two hours beyond his/her usual ceasing time shall

be provided with any meal required or shall be paid an allowance of $6.90 in lieu thereof.
Provided that this subclause shall not apply to any employee who was advised on the previous day that he/she would be
required to work such overtime, nor to any employee who can conveniently return home for a meal.

2. Clause 13. � Wages: Delete subclause (2) of this clause and insert in lieu thereof the following�
Wage
Per

Week
$

Arbitrated
Safety

Net
$

Total
Wage

Per Week
$

(1) (a) Modeller 408.90 88.00 496.90
Tool Allowance 1.36

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2001 WAIRC 04456
ENGINE DRIVERS� (BUILDING AND CONSTRUCTION) AWARD.

No. 20 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTER BUILDERS� ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), CIVIL AND CIVIC PTY LTD, TRANSFIELD WA PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 19 DECEMBER 2001
FILE NO. APPLB 1140 OF 2000
CITATION NO. 2001 WAIRC 04465
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 24 July 2000 The Construction, Mining, Energy, Timberyards, Sawmills & Woodworkers Union of Australia, West
Australian Branch applied to the Commission for orders pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 26 November 2001 the Commission convened a for mention hearing between the parties for 19 December 2001;
and
WHEREAS on 19 December 2001 the Applicant Union sought leave to discontinue the matter and leave was granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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AWARDS/AGREEMENTS—Interpretation of—
2001 WAIRC 04423

VAUGHAN CASTINGS ENTERPRISE AGREEMENT 2000
NO. AG 189 OF 2000

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS� UNION OF AUSTRALIA, ENGINEERING AND
ELECTRICAL DIVISION, W.A. BRANCH, APPLICANT
v.
WALKERS LIMITED, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 14 DECEMBER 2001
FILE NO. APPLICATION 1225 OF 2001
CITATION NO. 2001 WAIRC 04423
_________________________________________________________________________________________________________

Result Application of interpretation agreement dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 6th day of September 2001 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the respondent sought time to consider its position; and
WHEREAS by a facsimile dated the 13th day of December 2001 the Applicant advised the Commission that the parties had reached
a mutual agreement to settle the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2001 WAIRC 04477

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MINISTER FOR HEALTH, APPLICANT

v.
AUSTRALIAN MEDICAL ASSOCIATION (WESTERN AUSTRALIAN BRANCH),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 20 DECEMBER 2001
FILE NO/S. P 42 OF 2001
CITATION NO. 2001 WAIRC 04477
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of December 2001 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Public Service Arbitrator issued Recommendations in respect of the matter;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby recommends�

1. That the parties meet with a view to discussing the applicant�s salary proposal of the 14th day of September
2001 and the respondent�s consolidated proposal, which is to be provided to the applicant by 12 noon on the
21st day of December 2001.
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2. That the parties base those discussions on resolving salary rates, which are equitable and appropriate, and to be
delivered within appropriate time frames.  These discussions may require the parties to move away from the
restrictions of their previous positions and consider compromise to resolve appropriate and equitable salaries.

3. That the parties use their best endeavours to resolve the matter in a timely fashion.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2001 WAIRC 04501
RESTRUCTURING ACTIVITIES BEING IMPLEMENTED BY THE POLICE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
COMMISSIONER OF POLICE, WESTERN AUSTRALIAN POLICE SERVICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 27 DECEMBER 2001
FILE NO. PSAC 21 OF 2001
CITATION NO. 2001 WAIRC 04501
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Sections 44 and 80E of the Industrial Relations Act 1979; and
WHEREAS conferences were convened on the 19th and 21st days of December 2001 for the purposes of conciliating between the
parties; and
WHEREAS at the conclusion of the conference on the 21st day of December 2001 the Public Service Arbitrator issued
Recommendations;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby recommends�

1. THAT in respect of the Administrative Functions Review (�AFR�) undertaken by the respondent, the
respondent provide to the applicant reports and endorsed recommendations as they become available.  The
provision of such reports and endorsed recommendations shall be for the purpose of enabling the applicant to
consult its members about the subject matter of those reports and endorsed recommendations and consulting
with the respondent about such matters, and for no other purpose.  Should the applicant or its members wish to
use those reports and endorsed recommendations for any other purpose/s, it shall first seek the respondent�s
agreement

2. THAT the applicant raise with the respondent particularised concerns or issues in response to those reports and
endorsed recommendations within two weeks of receipt of such documents.  Provided that in respect of reports
and endorsed recommendations provided to the applicant on or before 6 January 2002, such two week period
shall commence on 7 January 2002.

3. THAT upon the applicant identifying and particularising those issues and concerns referred to in
Recommendation 2 the respondent shall pause the implementation process for the review in respect of those
particularised concerns for a period of up to two months provided that where the issues are resolved earlier
implementation may proceed upon resolution.  Such pause is for the purpose of consultation between the
applicant and the respondent in respect to�
(a) endorsed recommendations which have the effect of abolishing positions and/or downwardly

classifying positions;
(b) comparative arrangements in regional areas; and
(c) the notification of change process.
Provided that the parties shall make all reasonable efforts to resolve particularised concerns in a timely manner.

4. That where, following consultation between the parties and prior to the expiration of the two month period
referred to in Recommendation 3, it is clear that a particularised concern will not be resolved between the
parties, the implementation of the process in respect of that particularised concern may proceed.

5. THAT the respondent provide to all administrative and clerical employees communication as to the AFR
process undertaken to date with a view to correcting any misapprehensions and alleviating concerns which have
been raised by the applicant.

6. THAT no adverse consequences arise for individuals or groups due to concerns raised by the applicant in
respect of any of the matters identified in Recommendations 2 and 3.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________
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2002 WAIRC 04507
CONTINUING EMPLOYMENT OF MS P BINGHAM

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY
OF JUSTICE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. PSAC 23 OF 2001
CITATION NO. 2002 WAIRC 04507
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 3rd day of January 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS during the conference the Public Service Arbitrator was advised by the Applicant that�

1. Ms Bingham had occupied a position with the Respondent for approximately 3 years and 8 months, the last
period of which being in the absence of her job share partner;

2. in December 2001 the Respondent instigated a disciplinary process against Ms Bingham and suspended her
without pay on account of that process;

3. on the 31st day of December 2001 Ms Bingham�s fixed term contract came to an end; and
4. the work of the position previously occupied by Ms Bingham is now being performed by another employee of

the Respondent; and
WHEREAS during the conference the Respondent advised the Commission that it agreed with the facts noted by the applicant and
also noted that the position which Ms Bingham filled on a fixed term contract basis is to be advertised and filled substantively and
that if there had been no issue regarding a disciplinary process, in all probability, the Respondent would have extended Ms
Bingham�s contract of employment to cover the period until the position was substantively filled; and
WHEREAS at the conclusion of the conference the Public Service Arbitrator issued a Recommendation;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends�

1. THAT the Respondent extend Ms Bingham�s contract of employment at least until the position previously
occupied by her has been through the process of advertising, selection and being substantively filled. This is
without prejudice to any future prospects Ms Bingham may have in being permanently appointed to the position
arising from any determination which may be made in relation the application P 9 of 2000.

2. THAT should the Respondent decide to continue with the suspension of Ms Bingham�s employment without
pay in the circumstances of the disciplinary process, then that is a matter for the Respondent subject to the
appropriate consideration.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2002 WAIRC 04515
EXTENSION/RENEWAL OF EMPLOYMENT CONTRACT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY
OF JUSTICE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. P 40 OF 2001
CITATION NO. 2002 WAIRC 04515
_________________________________________________________________________________________________________

Result Application pursuant to s.80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 17th day of December 2001 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
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WHEREAS the conference was adjourned on the basis that the parties required further information; and
WHEREAS on the 24th day of December 2001 the Applicant�s representative advised the Public Service Arbitrator that the
application would not be pursued; and
WHEREAS on the 7th day of January 2002 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2001 WAIRC 04470
FAILURE TO PROVIDE A COPY OF A REPORT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 19 DECEMBER 2001
FILE NO. P 27 OF 2001
CITATION NO. 2001 WAIRC 04470
_________________________________________________________________________________________________________

Result Jurisdiction found
Representation
Applicant Ms M in de Braekt
Respondent Mr R Andretich (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant has applied to the Public Service Arbitrator, in the following terms�

�� under sections 80E and 80F of the Industrial Relations Act 1979 (WA)
For actions and/or decision, and/or any related matter or thing of the respondent, specifically in relation to the
respondent�s decision not to provide Messrs John MacColl, James Fisher and Deans McClue with a report produced for
and on behalf of the respondent by Mr Frank Hedges, in response to their concerns about the respondent�s conduct in
disciplinary proceedings taken against them, the respondent�s failure to provide an adequate explanation as to why
disciplinary proceedings were ceased by the respondent, and the respondent�s failure to provide a written apology to the
employees for the detriment they suffered as a result of the discontinued disciplinary proceedings, to be reviewed,
nullified, modified or varied, as the Public Service Arbitrator in his/her jurisdiction determines upon the hearing of the
matter.�

2 Attached to the Notice of Application is a schedule which contains 33 grounds on which the application relies, 30 Particulars,
and 4 Orders Sought.  Of the Particulars, the first 15 set out the background to this matter.  They are�

�1. Mr John MacColl, Mr James Fisher and Mr Deans McClue (�the employees�) are public servants employed by
the respondent, and were employed by the respondent in January 1995 as A/Director Prison Operations, Prison
Superintendent and Deputy Prison Superintendent respectively.

2. Mr MacColl has been a public servant continuously for 27 years and has an exemplary record.
3. Mr Fisher has been a public servant continuously for 28.5 years and has an exemplary record with

commendations.
4. Mr McClue has been a public servant continuously for 28.5 years and has an exemplary record.
5. In January 1995, Mr James Fisher and Mr Deans McClue were charged with various criminal offences, including

attempting to pervert the course of justice.
6. Mr Fisher and Mr McClue were suspended pending the outcome of the criminal trials and misconduct allegations

under the Public Sector Management Act 1994, while Mr MacColl was forcibly and invalidly transferred to the
Education Department pending the outcome of misconduct allegations under the Public Sector Management Act
1994.

7. In December 1996, Mr Fisher and Mr McClue were acquitted of all of the charges laid against them, and all of the
remaining charges are (sic) withdrawn.

8. In December 1996, Mr Fisher and Mr McClue returned to work and all of the misconduct allegations against them
and Mr MacColl were discontinued by the respondent, following the lodgement of a writ of certiorari in the
Supreme Court.

9. In January 1997, the employees submitted their written concerns to the respondent in relation to the treatment they
had received from the respondent associated with allegations of criminal offences and misconduct having been
committed.

10. In June 1997, the employees received correspondence from the respondent stating that it would not pursue the
grievances and that the employees: �should put the matter behind you and get on your (sic) with your lives.�

11. The employees submitted a complaint to the Anti Corruption Commission (ACC) in relation to the respondent�s
approach to the disciplinary matters.
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12. The respondent was ultimately unable to avoid its obligation to inquire into the employees� concerns about the
respondent�s conduct in relation to the disciplinary matters.

13. Mr Frank Hedges was subsequently appointed to examine the employees� concerns and to provide a report
containing the products of the examination.

14. The employees participated in Mr Hedges (sic) examination of their concerns, in good faith and with the
legitimate expectation that they would be given an opportunity to respond to the report in draft form and would be
provided with a complete and unedited copy of the final report and related documents.

15. The respondent informed the employees that it was in receipt of the report completed by Mr Hedges (�Hedges
Report�) in relation to their concerns, but that it was not going to take any action in response to the report, but the
respondent failed to provide any accompanying adequate reasons.�

3 The remainder of the Particulars do not deal with matters which are relevant for the purposes of determination of jurisdiction
as they relate to matters of merit.

4 The Orders sought by the application are�
�1. The decision of the respondent to deny Messrs MacColl, Fisher and McClue access to the �Hedges Report� and

related documents is void ab initio.
2. The respondent is to provide to the applicant and to Messrs MacColl, Fisher and McClue, complete and unedited

copies of the Hedges Report and all related documents, within 7 calendar days of the date of this order.
3. Within 7 days of the date of this order, the respondent is to provide a written apology to the employees for any

detriment they suffered as a result of the disciplinary proceedings taken against them and subsequently
discontinued by the respondent.

4. The respondent is to pay Messrs MacColl, Fisher and McClue damages (insert specific amount)* within 7 days of
the date of this order, for breaching its obligation to maintain faith and confidence in the employment relationship,
by failing to provide them with a copy of the Hedges Report.

*  The applicant respectfully reserves the right to address the PSA on the quantum of damages payable by the respondent,
in the event that the applicant proves its case, and accordingly a specific amount of damages would then need to be
inserted.�

5 Of the grounds, other than those dealing with the Arbitrator�s powers and administrative law, almost all relate to the
respondent�s decision not to release the Hedges Report to the officers.  Others relate to a claimed entitlement on the part of the
officers to adequately detailed reasons for decisions in response to concerns expressed.  Other grounds relate to the
respondent�s failure to explain its decision to discontinue disciplinary proceedings against the person the subject of the
officers� complaints which resulted in the Hedges Report.  Ground 32 asserts that the officers have a �procedural and
substantive legitimate expectation to be provided with a written apology from the respondent for any detriment (the officers)
suffered as a result of the commencement of the disciplinary proceedings which were later discontinued without explanation.�

6 The Particulars, apart from setting out the background to the Hedges Report, deal with the respondent�s failure to provide any
reasons for failing to take any action in response to the Hedges Report and the respondent�s failure to provide the officers with
a copy of the Hedges Report and related documents.  It is asserted that the respondent�s failure to provide the Hedges Report to
the officers has left the �employees burdened with a stigma which has adversely affected their career progression and personal
lives�, and �has prevented the resolution of and finalisation of the matter which has detrimentally affected, and continues to
detrimentally affect industrial relations in the workplace�.

7 At Particular 24 it is asserted that the respondent has failed to apologise to the officers �for any detriment caused to them as a
result of the respondent pursuing the misconduct allegations (against them), nor has the respondent ever offered any
explanation to the employees as to why it ceased the disciplinary matter�.

8 Particulars 25, 27, 28, 29 and 30 speculate about the contents of the Hedges Report and related documents and their impact on
the officers and on industrial relations in the workplace.

9 I note in passing, that the Commission is a tribunal which is directed to exercise its jurisdiction according to equity, good
conscience and the substantial merits of that case without regard to technicalities or legal forms.  Yet, the application as filed is
overly legalistic, convoluted, unnecessarily complicated and repetitious.  The expression and format of the schedule add
confusion and complexity to attempting to identify the issues for consideration.  A far less complex, more straightforward
approach would be both appropriate and helpful.

10 In its Notice of Answer and Counter Proposal, filed on 14 September 2001, the respondent challenges the Arbitrator�s
jurisdiction to deal with this matter.

11 On the basis of the requirements that jurisdiction be determined prior to a matter proceeding, in accordance with the decision in
Springdale Comfort Pty Ltd v Building Trades Association 67 WAIG 324, the Public Service Arbitrator convened for the
purpose of enabling the parties to address written submissions in respect of the issue of jurisdiction.  The parties have spent a
good deal of their written submissions dealing with the applicant�s assertion that the Commission is �a tribunal of equitable
jurisdiction.�  It is not my intention to address that matter in particular but merely to note that the Commission is a creature of
statute.  Its jurisdiction is set out in the Industrial Relations Act 1979 and in dealing with any matter, the Commission is
required to act according to equity, good conscience and substantial merits of the case.  However, the requirement to act in that
manner is subject to the Commission having jurisdiction to deal with the matter before it.

12 The Commission�s jurisdiction is set out in s.23 of the Industrial Relations Act 1979 and it is, subject to the Act, to enquire into
and deal with any industrial matter.

13 The jurisdiction of the Public Service Arbitrator is set out in s.80E and it is that�
80E. Jurisdiction of Arbitrator

(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to
enquire into and deal with any industrial matter relating to a Government officer, a group of
Government officers or Government officers generally.

(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes
jurisdiction to deal with � 
(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a

Government officer and, where a range of salary was allocated to the office occupied by him, in
respect of the particular salary within that range of salary allocated to him; and

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant.�
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14 The Public Service Arbitrator�s jurisdiction is, as noted in subsection (1) subject to Division 3 of Part II and to subsections (6)
and (7).  Subsections (6) and (7) provide for the Arbitrator to refer matters to the Commission in Court Session or to the Full
Bench for consideration, and deals with the limitations on such referral pursuant to s.97(1)(a) of the Public Sector Management
Act 1994.  Therefore, subsections (6) and (7) are not relevant in this consideration.

15 Division 3 of Part II of the Act is that Division which deals with power of the Commission to make General Orders, and is also
not relevant to this matter.

16 Accordingly, the jurisdiction of the Arbitrator for the purposes of this matter is an exclusive jurisdiction to enquire into and
deal with any industrial matter relating to a government officer, a group of government officers or government officers
generally.  It is not a jurisdiction which goes beyond that.  Section 80F provides for referral of matters by a number of bodies
including organisations or associations, and the applicant is such a body.

17 The applicant says that there is no inhibition on the Arbitrator giving pure declaratory relief but in any event says that what is
sought by this application is not pure declaratory relief.

18 The applicant also refers to s.80E(5) of the Industrial Relations Act 1979 which says that:
� � any act, matter or thing done by an employer in relation to any such matter is liable to be reviewed, nullified,
modified or varied by an Arbitrator in the course of the exercise by him of his jurisdiction in respect of that matter under
this Division.�

19 This provision does not extend the jurisdiction of the Arbitrator but merely provides what the Arbitrator may do in respect of
any industrial matter before it.  That does not mean that any action or decision of the employer may be reviewed, nullified,
modified or varied by the Arbitrator.  Such would be the case only in respect of those matters which fall within the jurisdiction
of the Arbitrator, being industrial matters.

20 The question then arises as to whether the application deals with an industrial matter.
21 The respondent says that no industrial matter arises.  The respondent also says that �not every matter that arises between

employer and employee � constitutes an industrial matter� and refers to the decision of Gibbs CJ in Federated Clerks Union v
Victorian Employer�s Federation 154 CLR 472 at 480.  In this decision, His Honour noted that the matter must directly
involve the relationship of employer and employee or arise out of that relationship.  There must be a relevant connection
between what is demanded and the relationship of employer and employee.

22 The respondent says that the connection between the Hedges Report and the officers represented by the applicant is not direct
in the sense required to come within the ambit of an industrial matter.  It says that the release of the Report does not relate to
the work or duties of those officers, nor is it a privilege or right normally accorded to officers of the Ministry.  The respondent
says that �it is only in an incidental sense that it concerns the officers, not in the sense which would constitute the issue an
industrial matter.�

23 The respondent then goes on to challenge the Arbitrator�s jurisdiction to grant damages for breach of contract and refers to the
obligation of the employee to bring the contract to an end where such a breach arises, or to be seen to waive any objection
where the breach does not lead to termination.

24 In respect of the claim for an apology, the respondent says that this brings with it the implication that the disciplinary
proceedings brought were improperly commenced and maintained and this would appear to be a matter of merit.  The
respondent says that an order requiring the relief sought would be of an injunctive nature which the Commission can only
make for the purpose of assisting in conciliation.

25 In the decision in the Minister for Police and the Commissioner of Police v Western Australian Police Union of Workers 1995
75 WAIG 1504 Kennedy J., with whom the other members of the Industrial Appeal Court agreed, dealt with the definition of
industrial matters in the context of the Industrial Relations Act 1979 and distinguished that definition from the definition
contained in the Commonwealth Act.  His Honour said�

�In my opinion, the general words of the definition �industrial matter� in s 7 of the Act provide a definition considerably
wider in its coverage than that of �industrial matters� in the Commonwealth Act.  Unlike the Commonwealth definition,
its terms are not directed initially to the question whether the matter in issue �pertains� (ie belongs to or is within the
sphere of) the relations of employers and employees as such.  Rather, it is directed to the question whether the matter in
issue affects or relates to the work, privileges, rights or duties of employers or employees or an employer or employee in
any industry.  It seems to me that this requires initial identification of what it is, within the description of �work, privilege,
rights or duties� of the employer or employee or employers or employees (as the case may require), that is said to be
affected by or related to the claimed industrial matter.  If that cannot be identified, then the issue does not concern an
industrial matter.  If, however, it can be identified, then the inquiry is next directed to establishing whether the matter in
issue does, as a matter of fact, affect or relate to the identified �work, privilege, right or duty�.  Only if it can be found so
to do can it be an �industrial matter� within the meaning of the Act.  In my opinion, to approach the question in reliance
on authorities based on the definition in the Commonwealth Act is to distract from the true question.  Whilst it is implicit
in the wording of the definition in s 7 that the �matter� must be connected with the relationship between the employer and
employee in their respective capacities as such, to determine the issue on the further requirement expressed in the
Manufacturing Grocers Employees case that the matter must not only be so connected, but must also be �direct and not
merely consequential�, diverts from the necessity of determining whether the matter in fact affects or relates to the
identified work, privilege, right or duty.  The test in the Manufacturing Grocers Employees case concentrates on the
nature and degree of the �connection� between the �matter� and the employer and employee relationship rather than the
test provided for by the definition in s 7.�

26 The question is then, does the application raise a matter of the work, privilege, rights or duties, and, as His Honour noted, is it
in the relationship of employer and employee in their respective capacities as such?

27 The application raises most clearly a claim for the provision of a report, the Hedges Report.  That Report arises from an
investigation into the conduct of the respondent in dealing with the officers regarding disciplinary matters and charges made
against them.  Those disciplinary matters were later ceased and the charges dropped.  Those disciplinary matters and charges
related to the officers� conduct in their employment.  This claim for the provision of the Hedges Report is that dealt with by the
bulk of the Grounds and by Orders Sought numbered 1, 2 and 4.  However, that is not the limit of the application.  It also seeks
an order that the respondent provide a written apology to the officers for any detriment they suffered as a result of the
disciplinary proceedings taken against them and subsequently discontinued (Orders Sought Number 3).  The Grounds and
Particulars also allege detriment to the officers in their career progression.  It seems to be assumed in the framing of the
application that either the Hedges Report will identify for the officers that they have suffered detriment, or they seek to
demonstrate to the Arbitrator that such detriment has occurred.
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28 The Public Sector Management Act 1994 and the Industrial Relations Act 1979 make provision for disciplinary matters to be
dealt with by the Arbitrator.  Such a matter relates to the conduct or performance of an employee in the course of his or her
employment.  The complaints raised by the officers the subject of this matter as to their treatment by their employer in the
disciplinary process was at least one of the causes for Mr Hedges undertaking an investigation and providing a report.  If the
question before the Arbitrator relates to the treatment of the officers by the employer in their respective capacities as
employees and employer then it is certainly an industrial matter.  The third order sought clearly indicates an issue of detriment
to the officers as a consequence to disciplinary proceedings taken against them by their employer in their capacities as
employees.  In this regard an industrial matter arises.

29 As to the provision of the Hedges Report which deals with the employer�s conduct towards the officers, this is merely
consequential upon that other matter of the employer�s treatment of the officers in their disciplinary proceedings.  Whether the
officers have a right or a privilege of being provided with a copy of the Report is to be determined.

30 Accordingly, I find that insofar as the application seeks that the Arbitrator inquire into and determine whether the respondent
has caused detriment to the officers as a result of disciplinary proceedings, an industrial matter arises.  Insofar as the
application seeks as its primary remedy a copy of the Hedges Report, I find that the application deals with a matter which is
consequential on an industrial matter.  As Kennedy J. concluded in the Hon Minister for Police and Commissioner of Police v
Western Australian Police Union of Workers (supra) for the purposes of the definition of industrial matter in the Industrial
Relations Act 1979 as compared with the definition in the Commonwealth Act, that a matter is not direct and merely
consequential should not divert �from the necessity of determining whether the matter in fact affects or relates to the identified
work, privilege, right or duty.�  I find that the application raises a matter affecting or relating to work, and to a dispute as to
whether the provision of the Hedges Report is a privilege or right.  As such an industrial matter arises and is to proceed to
hearing as to the merits.

31 As to the issue of the jurisdiction to order the damages raised in the fourth Order sought, I note that the applicant has referred
to the decision of the Full Bench in Terence Hurley Johnson v State Government Insurance Commission.  In this matter, the
majority of the Full Bench answered the question of law referred by the Public Service Appeal Board as to whether �the Public
Service Appeal Board had jurisdiction to award compensation in a claim of unlawful or unfair dismissal where there is no
existing or prospective continuing relationship of employer or employee�, - �yes�.  However, the Full Bench decision was the
subject of an appeal to the Industrial Appeal Court which overturned the Full Bench decision.  Its reasons related to the powers
of the Public Service Appeal Board to �adjust� the decision of the employer as contained within s.80I of the Industrial
Relations Act 1979.  The Industrial Appeal Court found that there was no power to award compensation in that regard.  (77
WAIG 2169)

32 This matter comes to the Arbitrator via s.80E.  The Commission�s powers contained within s.23 of the Industrial Relations Act
1979 apply to the Arbitrator and particular remedies are not prescribed.  The Arbitrator is empowered by s.80E to enquire into
and deal with an industrial matter.  Section 80E(5) provides that �any act, matter or thing done by an employer in relation to
any (matter within the jurisdiction of the Arbitrator) is liable to be reviewed, nullified, modified or varied �� Does the
awarding of damages come within either the power to enquire into and deal with or to review, nullify, modify or vary?  The
Macquarie Dictionary defines each of the last four terms.  Set out below are relevant aspects of those definitions.

�review, n �  3. a viewing again; a second or repeated view of something. � 5. a viewing of the past; contemplation or
consideration of past events, circumstances, or facts.  6. a general survey of something, esp. in words; a report or account
of something.  7. a judicial re-examination, as by a higher court, of the decision or proceedings in a case.  [F revue, orig.
pp. fem. of revoir see again, from L revidere]  -v.t. 8. to view, look at, or look over again.  9. to inspect, esp. formally or
officially.  10. to look back upon; view retrospectively.  ...  14. Law. to re-examine judicially.
nullify, 1. to make ineffective, futile, or of no consequence.  2. to render or declare legally void or inoperative: to nullify a
contract.
modify, -v.t. 1. to change somewhat the form or qualities of; alter somewhat.  ...  5. to reduce in degree; moderate;
qualify.  �v.i. 6. to change; to become changed.
vary, -v.t. 1. to change or alter, as in form, appearance, character, substance, degree, etc.  2. to cause to be different, one
from another.  3. to diversify (something); relieve from uniformity or monotony. � 5. to be different, or show diversity.
6. to undergo change in form, appearance, character, substance, degree, etc. � 9. to diverge; deviate (usu. fol. by from).�

33 These definitions, then, provide for the Arbitrator, in respect of any decision of an employer in relation to a matter within
jurisdiction, to re-examine, considering the past events and circumstances or facts; to make that decision of the employer
ineffective or render or declare it legally void or inoperative; to change the decision somewhat, to reduce in degree, or
moderate or qualify it; to change, alter, or cause it to be different.  There is no provision for the Arbitrator to compensate an
employee for any injury associated with a decision of the employer which it has reviewed, nullified, modified or varied.  None
of the terms �reviewed�, �nullified�, �modified�, or �varied� encompasses the payment of damages.

34 Further the general powers of the Commission do not envisage the awarding of damages.  The concept of damages is not
encompassed by the Industrial Relations Act 1979.  The Commission�s only powers to award anything touching on similar
matters is the awarding of compensation for loss or injury associated with an unfair dismissal as prescribed by s.23A.  Section
23A sets out clear powers in that regard.  I find that there is no power to award Order 4 as sought.

35 Accordingly, the merits of the application can proceed to hearing and determination.

_________

2001 WAIRC 04502
FAILURE TO PROVIDE A COPY OF A REPORT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 28 DECEMBER 2001
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FILE NO. P 27 OF 2001
CITATION NO. 2001 WAIRC 04502
_________________________________________________________________________________________________________

Result Declaration issued
Representation
Applicant Ms M in de Braekt
Respondent Mr R Andretich (of Counsel)
_________________________________________________________________________________________________________

Declaration
HAVING heard Ms M in de Braekt on behalf of the Applicant and Mr R Andretich, of counsel, on behalf of the Respondent;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred by the Industrial Relations Act, 1979 hereby
declares 

THAT the Public Service Arbitrator has jurisdiction to deal with the application.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 04514
FAILURE TO CONVERT EMPLOYEE TO PERMANENT STATUS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
MANAGING DIRECTOR, CENTRAL WEST COLLEGE OF TAFE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. P 54 OF 2001
CITATION NO. 2002 WAIRC 04514
_________________________________________________________________________________________________________

Result Application pursuant to s.80 E withdrawn by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 7th day of January 2002 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2001 WAIRC 04489
TO VARY WAGES AND CONDITIONS OF MEMBERS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
THE MANAGING DIRECTOR, MINISTRY OF HOUSING, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. P 37 OF 2000
CITATION NO. 2001 WAIRC 04489
_________________________________________________________________________________________________________

Result Application to the Public Service Arbitrator dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to the Industrial Relations Act 1979; and
WHEREAS on the 11th day of July 2001 the Commission convened a conference for the purpose of conciliating between the
parties; and
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WHEREAS at the conclusion of that conference the Applicant sought further particulars from the Respondent and time to consider
its position; and
WHEREAS by an e-mail to the Commission dated the 20th day of December 2001 the Applicant sought to withdraw the
application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2001 WAIRC 04454
DISPUTE REGARDING ALLEGED BREACH OF PROMOTION PROCEDURES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 18 DECEMBER 2001
FILE NO. PSAC 20 OF 2001
CITATION NO. 2001 WAIRC 04454
_________________________________________________________________________________________________________

Result Recommendation issued
________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 regarding the process of selection for
promotions of 12 Senior Sergeant positions advertised in the Police Gazette on 20 September 2001; and
WHEREAS on the 14th and 18th days of December 2001 the Public Service Arbitrator convened conferences for the purpose of
conciliating between the parties; and
WHEREAS at the conclusion of the conference on the 18th day of December 2001 the Public Service Arbitrator issued a
Recommendation;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends�

1. THAT the process for the selection for promotions of 12 Senior Sergeant positions advertised in the Police
Gazette on 20 September 2001 be ceased forthwith.

2. THAT the Respondent review its selection process and procedures.
3. THAT the 12 Senior Sergeant promotion positions be readvertised and a new panel be established for the

purposes of undertaking the procedures in relation to those positions.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—Complaints before—
IN THE INDUSTRIAL MAGISTRATES�

COURT OF WESTERN AUSTRALIA
HELD AT PERTH

Complaint No. 240 of 2000
Date Heard: 7 December 2000

Date Delivered : 11 January 2001
BEFORE: Mr G. Cicchini I.M.

Between�
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers�

Union of Australia � Western Australian Branch
Complainant

and
Reginald Leslie Kernaghan and Margreta Aline Kernaghan

trading as Kernaghan�s Joinery and Cabinet Makers
Defendants

Appearances�
Ms J. Harrison of the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers� Union of Australia � Western
Australian Branch appeared on behalf of the Complainant.
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Mr G. McCorry of Labourline- The Employment Law Specialists appeared as agent on behalf of the Defendants.

Reasons for Decision
The Parties
The Complainant union is an industrial organisation registered pursuant to the provisions of the Industrial Relation Act 1979 as
amended. The Defendants are partners in a firm, which at the material time traded as Kernaghan�s Joinery and Cabinet Makers.
The Complaint and Issues
The Complainant alleges that on 13 August 2000 at Perth the Defendants failed contrary to clause 28(6) of the Building Trades
(Construction) Award 1987, No. R14 of 1978 (the award) to make available copies of the time and wage records relating to their
employee Giuseppe Caruso. It is alleged that Mr Caruso was employed in the building construction industry as a carpenter and
joiner being one of the callings set out in clause 8 of the award.
The Defendants say that Mr Caruso was not employed on construction work as defined in the award and say further that he was not
employed in any of the callings set out in clause 8 of the award. The Defendants maintain that at all material times Mr Caruso was
employed as and performed the work of a cabinet-maker and was therefore subject to the provisions of the Furniture Trades
Industry Award No. A6 of 1984. The Defendants also take the view that Mr Caruso was eligible to be a member of The Forest
Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. and therefore not eligible to be a member of the
Complainant organisation.
On 10 August 2000 the Complainant requested pursuant to clause 28(6) of the award that time and wage records relating to Mr
Caruso be made available to the Complainant for inspection. On 13 August 2000 Graham McCorry on behalf of the Defendants
declined to comply with the Complainant�s request. The Defendants� refusal to comply with the request stemmed from their view
that Mr Caruso was not covered by the award and that they therefore were not obliged to provide or make available to the
Complainant any records relating to the employment of Mr Caruso.
Alternatively the Defendants argue that they were not obliged to provide or make available their records relating to the employment
of Mr Caruso because the person who on 10 August 2000 made the request for the provision of the records was not a duly
accredited official under the rules of the organisation of employees bound by the award. The Defendants suggest that the condition
precedent enabling the operation of clauses 28(5) and 28(6) (in the pleading (8)) of the Award was not therefore satisfied.
Witnesses
The Complainant called Giuseppe Caruso the subject of the complaint to give evidence. Mr Caruso testified that he was trained in
Italy in the trade of cabinet making and joinery. He immigrated to Australia in 1965. Since his arrival in Australia he has worked in
differing capacities. He has in the past worked variously as a furniture maker, cabinet-maker and joiner. However the issue to be
determined in this matter is the nature of the calling carried out by Mr Caruso over the last 6 years whilst employed by the
Defendants.
The Complainant also called Mr David Simpson. Mr Simpson is a qualified carpenter and joiner. He has worked in that calling
within the building construction industry over the last 18 years. He is a former organiser of the Complainant and is currently
employed as a carpenter with Walter Constructions at Canning Dam. He holds the position of shop steward on that job.
Construction Training of Australia also employs him as a Skills Assessor. His function in that capacity is to assess the competency
of those persons seeking trade certificate accreditation. Mr Simpson was called as an expert witness to testify on the issue inter alia
of whether the work carried out by Mr Caruso during the material time was that of a carpenter and joiner engaged within the
building construction industry.
The other witness called by the Complainant was Paul Joyce. He is an Industrial Officer with the Complainant union and other
unions. It was Mr Joyce who on 10 August 2000 requested the Defendants to provide their time and wage records pursuant to
clause 28(6) of the Award.
The Defendants called two witnesses. They were the male Defendant namely Reginald Kernaghan and the Defendants� former
employee namely Peter Gersmanis. Mr Gersmanis� company took over the Defendants� business when they ceased trading on 3
August 2000. The Defendants� business name of Kernaghan�s Joinery and Cabinet Makers was deregistered on that day pursuant to
section 19(1)(a) of the Business Names Act. The Defendants� business was taken over by Kernaghan�s Serene Interiors Pty Ltd of
which Mr Gersmanis is a director. The Defendants had employed Mr Gersmanis in the capacity of apprentice cabinet-maker until
he ultimately qualified as a tradesman in December of 1999. Thereafter he worked for the Defendants as a tradesman until August
2000. Whilst apprenticed to Mr Kernaghan, Mr Gersmanis was assigned to assist Mr Caruso in his duties. He considered Mr Caruso
to be his supervisor.
The Evidence
The Defendants operated a joinery and cabinet making business. The business carried out work in manufacturing and installing
kitchen cupboards, built in robes, bathroom units, wardrobes, office furniture and retail furniture. In the last ten years the
Defendants also carried out what has been described as �maintenance work� for a major client namely Woolworths.
Mr Caruso�s involvement with the Defendants commenced in about 1972 when Mr Kernaghan bought some of Mr Caruso�s
machinery following his decision to cease operating as a self employed cabinet-maker and joiner. At that time Mr Kernaghan
offered Mr Caruso employment as a cabinet-maker. That offer was accepted and thereafter Mr Caruso worked for the Defendants in
that capacity. Notwithstanding that he was employed as a cabinet-maker Mr Caruso worked from time to time within the
Defendants joinery shop. It is clear that Mr Caruso�s involvement in the joinery section of the Defendants� business was minor. In
the main Mr Caruso�s employment with the Defendants leading up to the Woolworths work was that of cabinet making. Indeed
even in the early stages of the Woolworths engagement Mr Caruso was involved in the manufacture and installation of checkout
counters. In that regard he was clearly engaged in cabinet making.
Soon after obtaining the Woolworths work it became apparent that the Defendants could not cope with the demands made by
Woolworths. Woolworths required the Defendants to manufacture up to nineteen checkout counters a week and then install them
out of trade hours. In view of the Defendants� inability to meet such demand it was arranged that checkout counters be
manufactured in the eastern states and transported to Western Australia. The pre-packaged checkout counters from the eastern
states were unpacked, assembled and fixed in Woolworth stores by the Defendants. If any damage were done to the checkout
counters in the course of transportation then the Defendants would repair such damage. The Defendants also carried out any
necessary modifications. The Defendants also provided Woolworths with �one off� pieces of furniture whether it be office or retail.
In addition the Defendants were engaged to carry out �maintenance work� for Woolworths. Such work was varied and was of
course dependent upon the needs of their client. As part of their duties the Defendants fixed jammed cash draws, fixed doors, hung
signs, put up railings and did all work of a carpentry nature that was required by Woolworths. The Defendants also assembled and
installed metal shelving in Woolworths Liquor Stores. The various aspects of the Woolworths work could take anything between a
few minutes to a few hours or could take days. The Defendants in the main provided their services to Woolworth�s metropolitan
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stores and its head office. There was from time to time some country work but the mainstay of the Defendants� work for
Woolworths remained within the metropolitan area.
Mr Kernaghan testified that a few years ago Mr Caruso advised him that his eyesight was failing and that he accordingly found it
difficult to work with cupboard plans and to mark out cupboards for manufacture. Mr Caruso told Mr Kernaghan that he preferred
to work installing cabinets rather than manufacturing them. In consequence Mr Caruso�s duties changed. Thereafter his
involvement in cabinet manufacturing reduced. In the mornings he would turn up to the workshop and take the loaded truck out on
the road and attend to the installation of cabinets. On some occasions if the truck was not ready he would assist in the loading of the
truck. Following the installation of the cabinets Mr Caruso would return to the workshop and assist in the cabinet making. In some
instances he would help out in the joinery shop. Mr Caruso also carried out all the Woolworths maintenance work. Mr Kernaghan
conceded that during the last four years of his employment Mr Caruso, by reason of his failing eyesight, spent much more of his
time on site. He went on to say that Mr Caruso could be on site three and half to four days a week. He would arrive at the factory in
the morning and if the job was not ready to go out at 7.00 a.m. he would assist in getting the job ready to go out. Thereafter with the
assistance of an apprentice he would go out and install cabinets or do maintenance work. If he arrived back at the factory at two or
three in the afternoon following installation or maintenance work he would join in and help the cabinet-makers in their work. Mr
Kernaghan conceded that the maintenance component of the Woolworths work amounted to about eighty percent of the entire
Woolworths contract and that he considered such maintenance to be a subset of the cabinet making division of his business. He told
the Court that the cabinet making division of his business generates about seventy five percent of the business� revenue.
Mr Caruso�s evidence concerning the work that he performed for the Defendants is not dissimilar to Mr Kernaghan�s evidence. Mr
Caruso testified that the Woolworths work formed the main part of his duties and indeed accounted for a major part of the
Defendants� work. Mr Caruso said that there were a total of fifty-four Woolworths shops in respect to which the Defendants
provided maintenance services. He explained that other than the task of installing new checkout counters, his duties included
replacing doors, fixing hinges, constructing shelves, hanging signs, erecting prefabricated aluminium �fencing� and sometimes
building timber walls. Apart from the Woolworths work he installed furniture at schools. Such furniture sometimes consisted of
kitchen furniture, cupboards and/or shelving for libraries and the like. He also installed cupboards and built shelves at Brightwater
Retirement Homes. Mr Caruso testified that given the nature of the work he carried out, only short periods of his workday was
usually spent in the factory. He spent a whole day in the factory only once in a blue moon.
Mr Gersmanis� evidence concerning how much time Mr Caruso worked on site varied considerably. Indeed he was reluctant to be
drawn precisely on the issue claiming that it was difficult to assess and remember. He maintained that Mr Caruso worked
considerable periods within the factory premises. He maintained that he could recall building a kitchen with Mr Caruso and that
took a week. I gained the impression that for reasons best known to Mr Gersmanis that he down played the extent to which Mr
Caruso worked on site. In other respects Mr Gersmanis� evidence corroborates that of Mr Caruso. In particular he confirmed that
Mr Caruso measured up jobs, read plans for installations and that he carried out maintenance duties as described by Mr Caruso.
Accordingly on the testimony of Mr Caruso, Mr Gersmanis and Mr Kernaghan it is possible to conclude, and I do conclude, that
over the last few years and in particular in the last four years of his employment with the Defendants Mr Caruso worked mainly on
site. He would rarely spend a whole day working in the capacity of cabinet-maker in the Defendants� factory. Mr Caruso�s
attendances at the factory were only for a few hours on any given day. On the limited occasions he was at the Defendants� factory
he carried out cabinet making and assisted others in that regard. Such factory work when added together amounted only to a total of
about one to one and half days work per week. I find that the rest of the time was spent on site. Whilst on site Mr Caruso fixed
cabinets be they kitchen cupboards or other cabinets manufactured by the Defendants. He also assembled and fixed checkout
counters manufactured in the Eastern States for Woolworths. I find that Mr Kernaghan generally set out the counters when a whole
bank of counters had to be installed. On other occasions Mr Caruso read the plans and installed furniture with the assistance of
another or other employees.
I further find that in the course of carrying out maintenance work Mr Caruso was engaged in repairing and fixing doors, erecting
signs, erecting balustrading (which Mr Caruso called �fences�), erecting metal shelving and even on the odd occasion building
walls. He also installed one-off pieces of furniture for Woolworths whether it be office or retail. Furthermore he installed cupboards
at Brightwater and at schools.
Much of the evidence given by Mr Caruso and Mr Kernaghan concerning Mr Caruso�s duties is not in dispute. The greatest aspect
of dispute arises in the evidence of Mr Gersmanis. Where there is a conflict between the evidence of Mr Germanis and that of Mr
Caruso I prefer the evidence of Mr Caruso.
I now turn to consider the evidence of the other witnesses. I deal firstly with Mr Joyce�s evidence. I can be satisfied on his
testimony that he was at the material time a duly accredited representative of the Complainant. Mr Joyce�s evidence is otherwise
unremarkable and I find no difficulty with it. I need not comment further with respect to his evidence.
Mr Simpson�s evidence was of some but limited use. He made an assessment of Mr Caruso�s calling by listening to Mr Caruso�s
evidence and then relating that to competency check list he uses for evaluating competency for those seeking a trade certificate in
General Construction (Carpentry�Framework/Formwork/Finishing). There can be no doubt that such an assessment was cursory at
best. Furthermore it was obvious that on Mr Simpson�s evaluation Mr Caruso did not meet a number of competency standard
criteria. Mr Simpson said that was not critical in itself because although a person may not meet the certification criteria that of itself
does not mean that such a person is not a carpenter and joiner.
Mr Simpson gave evidence concerning the work he carried out whilst working at Myers at the Morley Galleria Shopping Centre.
The work he carried out at that place was the same as or similar to the type of work carried out by Caruso. Nevertheless it was
evident from his testimony that such work carried out by him comprised only a relatively small portion of his work. Accordingly
such evidence although limited is useful in its application in establishing that Mr Caruso worked in the building construction
industry in the calling of carpenter and joiner.
Finally Mr Simpson�s evidence concerning the type of work carried out by certain named respondents to the award was not from
his own knowledge but rather based on hearsay. It is accordingly obvious that such evidence is of very little assistance (if any).
Does the Building Trades (Construction) Award bind the Defendants?
The critical issue in this case is whether the Defendants, not being a named party to the award, are bound by it and so subject to
penalty for non-compliance with its provisions. Having regard to section 37 of the Industrial Relations Act 1979 (the Act) that issue
is to be decided by determining whether on its proper construction Mr Caruso was, at the relevant time, one to whom the �scope�
clause of the award applies. Relevantly clause 3(1) provides�

�3. - SCOPE
This award shall apply�

(1) to all employees usually employed on or employed as casual employees on construction work as defined in
Clause 7. - Definitions of this award in any of the callings set out in Clause 8. - Rates of Pay of this award and
who are employed in the building construction industry; and�
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�Construction Work� is defined in clause 7(3) of the award.
�(3) �Construction Work� means�

(a) all work �on-site� in connection with the erection, repair, renovation, maintenance, ornamentation or demolition
of buildings or other structures of any kind whatsoever; or

(b) all work which the union and the employer concerned agree is construction work but only if the agreement is
approved by the Board of Reference; or

(c) all work which, in default of an agreement as aforesaid, is declared by the Board of Reference to be
construction work.�

The callings set out in clause 8 of the award include at clause 8 (2)(a)(i) �carpenters� and �joiners�. The meaning of �Carpenter and
Joiner� is defined in clause 7(8)(a) of the award under the heading �Carpentry and Joinery�. The term is defined as follows�

�(8) Carpentry and Joinery
(a) �Carpenter and Joiner� means an employee engaged upon work ordinarily performed by a carpenter and joiner

in any workshop establishment, yard or depot, or on site (including dams, bridges, jetties or wharves).
Without limiting the generality of the foregoing, such work may include�
(i) The erection and/or fixing work in metal.
(ii) (aa) The marking out, lining, plumbing and levelling of prefabricated form work and supports

thereto;
(bb) The erection and dismantling of such form work but without preventing builders� labourers

from being employed on such work.
(iii) the fixing of asbestos products, dry fixing of fibre plaster materials and the fixing of building panels,

wall board and plastic material;
(iv) the erection of curtain walling;
(v) the setting out and laying of wood blocks or parquetry or wooden mosaic flooring; and
(vi) the erecting of prefabricated buildings or section of buildings constructed in wood, prepared in

factories, yards or on site.
(b) �Detail Employee� means a carpenter and joiner who sets out and works upon staircases, bar, kitchen or office

fittings or any similar detail work from architects plans or blue prints.�
Section 37(1) of the Act provides�

�37. (1) An award has effect according to its terms, but unless and to the extent that those terms expressly provide
otherwise it shall, subject to this section�

(a) extend to and bind�
(i) all employees employed in any calling mentioned therein in the industry or industries to which the

award applies; and
(ii) all employers employing those employees

  and
(b) operate throughout the State, other than in the areas to which section 3(1) applies.�

In order to establish award coverage the Complainant must prove the following�
1. The existence of an award;
2. That the award binds the employer. This may be proved by establishing that the employer was operating a business or

undertaking in the relevant industry at the time of the alleged breach;
3. That the person in relation to whom the complaint is made was employed in a classification under the award; and
4. That the person in relation to whom the complainant is made is an employee within the definition in s.7 (1) of the Act.

The matters outlined in 1 and 4 above are not in dispute. However the Complainant is put to the proof in establishing that the
Defendants were operating a business or undertaking in the relevant industry at the relevant time. Also in issue is whether Mr
Caruso was employed in a classification under the award.
It has long been held that the award has effect �according to its terms�. The scope clause must be carefully scrutinised in order to
discover who is covered by it. In The Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial
Union of Workers v. Terry Glover Pty Ltd, 50 WAIG 704 Burt J (as he then was) said at 705�

�Each and every award must relate to an industry and what the industry is, is in every case primarily a question of
construction of the particular award. It may be that the question is not only primarily but finally a question of
construction, and it may be that the award as a matter of construction fails to give the final answer and requires for that
purpose that findings of fact be made.
An award if made in terms �to relate to the ship building industry� would be of the first-mentioned kind. An award
expressed to relate, as the one under construction here is expressed to relate, to �the industries carried on by the
respondents set out in the schedule attached (sic) to this award� is of the other kind. In such a case the industry to which
the award relates cannot be made known without definition of the industries carried on by the respondents. And this is
necessarily a question of fact.�

The industry to which the award applies may be clearly specified. In other cases there are three well-known tests which have been
used to identify an industry. They are the tests in Parker�s case, W. Parker and Son v. Amalgamated Society of Engineers (1927)
6 WAIG 377, Glover�s case (supra), and Donovan�s case, RJ Donovan and Associates Pty Ltd v. Federated Clerks Union of
Australia WA Branch (1977) 57 WAIG 1317.
In considering the scope clause the ordinary meaning of the words of the award must be used (See Norwest Beef Industries Limited
v. WA Branch Australian Meat Industries Employees� Union (1984) 64 WAIG 2124 at 2129). The award applies to all employees
specified in clause 8 usually employed in construction work defined to mean inter alia�

�all work �on site� in connection with the erection repair, renovation, maintenance, ornamentation or demolition of
buildings or other structures of any kind whatsoever;�
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Accordingly a fact-finding exercise is not necessary to determine the industry. However a fact-finding exercise is necessary in order
to resolve the issues as to whether the Defendants operated within the industry as defined and if so whether Mr Caruso was
employed within the calling of carpenter and joiner as defined by clause 7 of the award.
In determining the issues it must be recognised that the nature of Mr Caruso�s work was of such a nature that on occasions he
performed the work of a cabinet-maker and that on other occasions he performed the type of work that would bring him within a
classification contained in the award. The fact that Mr Kernaghan originally employed Mr Caruso as a cabinet-maker is, in my
view, only of limited importance. I say that because it is obvious from the evidence that the nature of his work changed over the
years. It changed to a large extent by reason of the dynamics of commercial reality in needing to provide a service to the
Defendants� main client namely Woolworths. The service provided was not that which would normally be provided by a cabinet-
maker but rather encompassed the type of service which would have normally been performed by a carpenter. Mr Simpson�s
evidence is indicative of the fact that carpenters in the construction industry carry out the type of work carried out by Mr Caruso. It
is obvious that certain work performed by Mr Caruso when providing a service to Woolworths was not that of a cabinet-maker but
rather that which is usually provided by a carpenter, such as Mr Simpson, working in the construction industry. In that regard there
is evidence before the Court to establish that Mr Caruso was engaged in the repairing and hanging of doors, the erection of signs,
the erection of metal shelving, the erection of wooden shelves, the erection of prefabricated aluminium fence (which I take to be
balustrading) such work being the type of work carried out by a carpenter and joiner covered by the award. Such maintenance work
which on Mr Kernaghan�s admission consisted of eighty percent of the Woolworths contract was clearly on site work in the nature
of work ordinarily performed by a carpenter and joiner. In my view the evidence dictates that the Defendants operated within the
building and construction industry by performing such work in connection with the erection, repair, renovation and maintenance of
retail premises. The evidence also dictates that Mr Caruso read plans in the installation of cabinets and that to such extent it could
be said that he was engaged in �detail work� as defined by the award.
Having determined that Mr Caruso performed some work that falls into the classification of carpenter and joiner as defined by the
award it is nevertheless the case that the evidence dictates that he was also engaged in cabinet making. It is clear that Mr Caruso,
when at the factory, involved himself with and carried out work in the manufacture of cabinets. Furthermore he, as part of his on-
site work, installed kitchens and other furniture manufactured by the Defendants at their factory workshop. In that regard the work
carried out by Mr Caruso on those occasions was of the type performed by employees working for employers bound by the
Furniture Trades Industry Award. There can be no doubt that the fitting within buildings of furniture manufactured by cabinet-
makers as the final process of their operation does not of itself make cabinet-makers into carpenters and joiners. In United
Furniture Trades Industrial Union of Workers W.A. v. Western Australian Carpenters and Joiners, Bricklayers and
Stoneworkers Industrial Union of Workers (1985) 65 WAIG 2300 Salmon C. said at 2305�

�Having regard for all of the foregoing it is my decision that persons whose major and substantial employment is
cabinet-maker do not become joiners by reason of the fact that they do some work on building sites, for example wall
panelling, which is, technically speaking, joiners� work. Such work is done by these persons precisely because they are
cabinet-makers. Furthermore, I do not think it can be seriously argued that cabinet-makers who are engaged in the work
of their trade in the final stage of furniture manufacture by fitting furniture in buildings are joiners merely because
joiners also fit furniture in buildings. To hold that cabinet-makers become joiners in these circumstances and to further
hold that they are employed as joiners in factories for similar reasons would be to ignore the history of separate
development of the two trades and the reasons for it. I have nothing before me of such cogency as would permit me to
do that and I accept the applicant�s qualitative difference argument as sound.�

As stated previously it appears to me that there is no doubt that Mr Caruso did the work of a cabinet-maker as part of his
employment with the Defendants and that for the other part he carried out the work of a carpenter and joiner. Accordingly in the
light of such findings I must move to consider whether Mr Caruso�s major and substantial employment was that of cabinet-maker
or whether it was that of a carpenter and joiner. In that regard it is important to reflect on what Burt J. (as he then was) said, in
Federated Clerks� Union of Australia, WA Branch v. Cary (1977) 57 WAIG 585 at 586, in relation to the issue of whether an
employee was a �clerk� for the purpose of the particular award under consideration�

�� one judges the question as it may arise in any particular case simply by finding as a fact what it is that the worker
was employed to do and then deciding whether upon the facts so found he was employed to �make written entries, keep
accounts� and other work of that character. Of course one has regard to the substantial nature of the employment in
terms of the purpose to be achieved by it, the question being, I think, very much controlled by the difference, which is
not always accepted by philosophers but which serves the purpose of practical men, between ends and means. If in
substance the worker�s job is to write and the job is done when the writing has been done he is a clerk, but if in
substance the writing done by the worker is but a step taken in doing by him of something extending beyond it then he
is not. The �substance� of the work identifies the question as being one of degree and it indicates the answer to it will
be, or may be, very much the product of a value judgment.�

In Doropoulos v. Transport Workers� Union of Australia, WA Branch (1989) 69 WAIG 1290 the Full Bench referred to the test of
�major and substantial employment� and the history of the test. At page 1293 it summarised the elements enunciated in Cary�s case
as follows�

�Thus, incorporated in the consideration of major and substantial employment on that authority, are questions of
substantial nature of the employment, the substance of it, and the purpose to be achieved by it. One has to look at the
contract or evidence of it, and obtain a comprehensive picture of the whole of the employment to enable one to apply
Burt J�s test.�

Where in a case such as this an employee is covered by dual awards the question becomes which one applies. In that regard the
most important factor is that of the work done by the employee rather than a consideration of the operation of the Defendants. In
Harrison v. Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1983) 63
WAIG 1399 His Honour the President, in delivering a joint decision with the Senior Commissioner, said that the doctrine of major
or substantial employment was well established, although it had not so far attracted the attention of the Industrial Appeal Court. His
Honour referred to a decision of the President of the Court of Arbitration in the matter of an interpretation of the Ticket Writers�
Award in John Wills & Co Ltd v. Operative Painters and Decorators� Industrial Union (1940) 19 WAIG 500 (and the authorities
therein). Fielding C (as he then was) explained that where two or more awards prima facie apply to the work of an employee, it is
well established that the nature of the major and substantial part of the work done by the employee is the key factor in determining
which award governs the work in question. It thus becomes necessary to examine the nature of the major and substantial part of the
employee�s work rather than the total operation of the employer�s business.
The evidence given by Mr Caruso was that the major and substantial part of his employment was that of carrying out maintenance
for Woolworths. I accept Mr Caruso�s evidence. To some extent Mr Kernaghan�s own testimony confirms Mr Caruso�s evidence in
that regard. I am satisfied that Mr Caruso only spent minimal periods within the factory manufacturing cabinets for the six years
leading to August of 2000. Furthermore I am satisfied that whilst on site the substantial part of Mr Caruso�s work did not involve
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the installation of cabinets or other furniture manufactured by the Defendants. I am satisfied that by far the greater portion of the
work carried out by him during the relevant period was that of a carpenter and joiner. His duties were the same as those carried out
by Mr Simpson in his calling. Mr Gersmanis� evidence to the contrary is rejected. As stated previously I found Mr Gersmanis�
evidence to be quite unsatisfactory particularly when subjected to cross-examination.
Accordingly it follows that I find that the award binds the Defendants. Having so found I now turn to consider whether there has
been a breach of the award as alleged.
The elements to be satisfied in proving a failure to make available time and wage records.
There is no contest in the fact that the Defendants failed to make available to the Complainant copies of the time and wage records
appertaining to Mr Caruso. The request to make available the time and wage records was initially refused ostensibly on the basis
that Mr Caruso was a cabinet-maker and accordingly not subject to the provisions of the award. The Defendants in resisting the
complaint now also argue other grounds, which are referred to below.
In order to prove its case the Complainant must establish the following elements on the balance of probabilities�

1. That the relationship of employer-employee existed between the Defendants and an employee covered by the
award;

2. That the official of the organization suspected a breach of the award had been committed before a demand was
made that the records be supplied; and

3. that the records requested pursuant to clause 28(6) of the Award were not made available and supplied within 48
hours of the demand having been made.

For the reasons previously given it is apparent that the first element referred to above has been established. I need say no more
about that element. The evidence of Mr Joyce enables the second element to be proved. There can be no doubt on his evidence that
an official of the Complainant suspected a breach. In consequence of the suspected breach the Complainant sought pursuant to
clause 28(6) the Defendants� time and wage records appertaining to Mr Caruso.
The third element to be proved requires careful consideration in the light of submissions made by the Defendants. They submit that
for the third element to be satisfied there must be evidence before this Court to establish that Mr Joyce was authorized to make the
demand that he made. Mr McCorry for the defendants argues that Section 49B(1)(b) of the Act prohibits the Industrial Relations
Commission from making an award which empowers a representative of an organisation of employees to inspect the time and
wages records of an employee or former employee unless the award provides inter alia that�

�(b) the power of inspection may only be exercised by a representative of an organization of employees authorized for the
purpose in accordance with the rules of the organization;�

There is no doubt that such a provision is contained within the award. Notwithstanding that, the Defendants submit that there is a
requirement for the rules of the Complainant to expressly provide for the authorization of a person or persons to inspect time and
wages records. The Defendants argue that a general power as contained within the Complainant�s rules to do lawful things or
authorize lawful things is not sufficient to satisfy section 49B(1)(b) of the Act.
Clause 17 of the Complainant�s rules (Exhibit 2) headed General Secretary provides inter alia�

�He/she shall ensure that the Union complies with such legislation as exists from time to time in relation to
industrial relations.�

Mr McCorry argues that the abovementioned provision does not and did not enable Mr McDonald, the Complainant�s Secretary, to
authorise Mr Joyce to make the demand for the supply of the time and wage records. With all due respect for Mr McCorry I find no
force in his argument. I say that because clause 28(5) of the award is aimed at inspection by a duly accredited official under the
rules. However the request that was made to the Defendants on 10 August 2000 was not seeking an inspection of the records by Mr
Joyce but rather a making available and supply to the Complainant of the Defendants� records concerning Mr Caruso. The letter
written by Mr Joyce was written on behalf of the Complainant seeking the supply of copies of the record pursuant to clause 28(6). It
was not written for the purpose of inspecting the records pursuant to clause 28(5). There is an obvious distinction between the two
provisions. The distinction although subtle is there. For the sake of completeness I set out the relevant subclauses of clause 28 of
the award.

�(5) Subject to subclause (6) of this clause, all records and documentation referred to in subclause (1), (2) and (3),
or copies thereof, shall be available for inspection by a duly accredited official under the rules of an
organisation of employees bound by this Award during the usual office hours, at the employer�s office or other
convenient place. This is subject to reasonable notice of not less than 24 hours of the intention to inspect the
records being given to the employer by the union or duly accredited union official.

(6) Subject to subclause (7) of this clause, and upon request, the employer shall make copies available to the union
of the record maintained under subclause (1) of this clause, if the Secretary of the Union reasonably suspects
that a breach of the Award has been committed. Copies of the records shall be supplied within 48 hours.

(7) The employer may refuse the representative access to the records if the employer�
(a) is of the opinion that access to the records by a duly accredited official of the organisation of

employees would infringe the privacy of persons who are not members of the union;
(b) undertakes to produce the records to an industrial inspector within 48 hours of being notified of the

requirements to inspect by the Union official; and
(c) complies with the undertaking to produce the records to an industrial inspector.�

(See exhibit 4)
A perusal of the relevant subclauses makes it apparent, in my view, that Mr McCorry�s argument can only be relevant in so far as
the allegation is in respect to a breach of clause 28(5) of the award. In this instance the allegation is one in respect to a breach of
clause 28(6) of the award. Accordingly the argument has no application in this matter and must therefore fail. Even if I am wrong in
that approach I take the view that I cannot go behind the award.
Conclusion
For the reasons enunciated above I am satisfied that the Defendants failed to make available to the Complainant copies of the time
and wage records relating to their employee Giuseppe Caruso contrary to clause 28(6) of the Building Trades (Construction) Award
1987 being an award by which they were bound.

G. CICCHINI,
Industrial Magistrate.

____________________
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Appearances�
Ms Y.D. Henderson instructed by Messrs Gibson & Gibson Solicitors appeared for the Complainant.
Mr M.D. Evans instructed by Messrs Corsers Barristers and Solicitors appeared for the Defendant.

Reasons for Decision
The Claim and Counterclaim
The Complainant has brought an action pursuant to Section 83 of the Industrial Relations Act 1979 (the Act) claiming that the
defendant has committed 127 breaches of the Pest Control Industry Award 1982 (�the award�). The complainant further claims that
he has been underpaid a total amount of $14,775.92 as a result of those breaches. The defendant denies it committed the alleged
breaches and accordingly maintains that there was no underpayment. The defendant counterclaims the amount of $13,036.33,
which it says was overpaid to the complainant. The defendant maintains that the overpayment arose as a consequence of the
complainant�s breach of duty of fidelity and good faith to the defendant.
Jurisdiction
There can be no doubt that Section 83 of the Act enables the complainant to bring the action that he has brought with respect to
each of the alleged breaches. The issue is whether the defendant is entitled to bring a counterclaim. The issue was not the subject of
any discussion, comment or argument at the trial. It is obvious that both parties proceeded on the basis that the defendant�s
counterclaim is both permissible and justiciable by this Court. However in order to remove any doubt that may arise from the Act�s
silence with respect to counterclaims it is appropriate that I examine the issue at this point as a preliminary issue going to
jurisdiction.
Relevantly Section 81CA of the Act provides�

�Procedure, enforcement etc.
81CA. (1) In this section�

�general jurisdiction� means the jurisdiction of an industrial
magistrate�s court under�
(a) section 77, 80 (1) and (2), 83, 84K, 96J, 97U, 110, 111 or 112;
(b) Part IV of the Long Service Leave Act 1958; or
(c) Division 1 of Part 5 of the Workplace Agreements Act 1993;
�prosection jurisdiction� means �
(2) Except as otherwise prescribed by or under this Act or another law�

(a) the powers of an industrial magistrate�s court; and
(b) the practice and procedure to be observed by an industrial magistrate�s court,

when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings
were an action within the meaning of that Act.
(3) �
(4) �
(5) �
(6) �
(7) �
(8) ��

There is no doubt that the Local Courts Act 1904 and the Local Courts Rules 1961 contain the powers and the practice and
procedures which enable and facilitate the making of a counterclaim in the Local Courts. Accordingly the issue to be resolved is
whether this Court is seized with the same jurisdiction by virtue of the application of Section 81CA (2) or whether this Court�s
jurisdiction is constrained by Regulation 3 (1) of the Industrial Relations (Industrial Magistrate�s Courts) Regulations 1980. The
issue has been the subject of recent judicial consideration and comment by the Federal Court of Australia in Metropolitan Health
Services Board v. Australian Nursing Federation [1999] FCA 1513 delivered on 2 November 1999. His Honour Lee J. said
commencing at paragraph 9�

�9 Under s.81CA (1) of the State Act, the jurisdiction of the court is defined as being either �general jurisdiction� or
�prosecution jurisdiction�. Part of the �general jurisdiction� of the court is that conferred by s.83 of the State Act in
respect of the enforcement of an award made under the State Act. For the purposes of the present analysis, the rights
created and made enforceable under s.83 of the State Act, although distinguishable, are not far removed from like
provisions in s178 of the Act.
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10 Under s.81CA (2) of the State Act, the powers of the court, and the practice and procedure to be observed by the court
when exercising �general jurisdiction�, are those provided for by the Local Courts Act 1904 (WA) (�Local Courts Act�) as
if the proceedings were an �action� within the meaning of that Act. The appropriate initiating process in respect of the
enforcement of an award under s83 of the State Act may be, therefore, a �plaint� rather than a �complaint�. Section 81CA
(3) further provides that regulations may extend the circumstances in which the court exercising general jurisdiction may
hear and determine an action under the Local Courts Act for �small debts�.
11 Section 81CA (5) provides that when exercising �prosecution jurisdiction�, the court constitutes �a court of summary
jurisdiction�. That term is defined in s5 of the Interpretation Act 1984 (WA) (�State Interpretation Act�), which reads as
follows�

�court of summary jurisdiction� � means any justice or magistrate to whom jurisdiction is given by, or who
is authorised to act under, the Justices Act 1902, and whether acting thereunder, or under any other Act, or by
virtue of his commission, or under the common law;�

Part of the �prosecution jurisdiction� includes jurisdiction under s83A of the State Act to hear and determine complaints for
any contravention or failure to comply with the State Act that constitutes an offence. Section 83A (1) of the State Act
provides that the Court has �jurisdiction under the Justices Act 1902� to hear and determine such complaints. Sections
81CA and 83A were inserted in the State Act by amendments which took effect on 16 January 1996.
12 The respondent submitted that regulations made under the State Act show that the Industrial Magistrate�s Court sits as a
court of summary jurisdiction. In particular the respondent relies on reg 3 (1) of the Industrial Relations (Industrial
Magistrates� Courts) Regulations 1980 which reads as follows�

3 (1) [Justices Act, 1902-1979] �Subject to the Act and to these regulations, proceedings before an industrial
magistrate�s court and in particular the making of a complaint, the issue of a summons, the summoning of
witnesses, the fees to be paid relating to any matter, the taking of evidence, the hearing and determination of a
complaint and the costs and allowances to parties and witnesses shall be, with such modifications as
circumstances require, those prescribed by the Justices Act, 1902-1979, in respect of proceedings before
justices for a simple offence.�

The Regulation goes on to provide that proceedings are to be commenced by complaint and a summons directed to a
defendant requiring that party to appear before the Court. The Regulation came into force in 1980 and was last amended in
1992. Plainly, the Regulation has been overtaken by the amendments to the State Act which inserted, inter alia, s81CA. In
any event in its terms the Regulation is subject to the State Act and gives way to the provisions of s81CA where there is
inconsistency. Obviously the practice and procedure to be observed by the court in the exercise of �general jurisdiction� is
governed by s81CA and not reg 3.�

The aforementioned decision of the Federal Court binds this Court by virtue of the fact that this Court exercises federal jurisdiction.
Accordingly, the powers, the practice and procedure as provided for by the Local Courts Act 1904 are to be adopted by the
Industrial Magistrate�s Court in its exercise of general jurisdiction. It follows that this Court has jurisdiction to consider and
determine the counterclaim made in this matter.
Pleaded Issues
By his complaint and particulars of claim filed 6 April 1999, the complainant alleges that the defendant has committed 127 separate
breaches of the award. In general, the breaches alleged are a repeated failure by the defendant to pay overtime entitlements due to
the complainant under the award. It is alleged that in each instance clauses 5 and 6 of the award have been breached.
By the amended defence and counterclaim filed on behalf of the defendant in August 1999, it is pleaded that:�

(a) the defendant has not committed any of the alleged breaches of the award (paragraph 4);
(b) the complainant has in fact been paid the base rate to which he is entitled under the award, together with bonuses

pursuant to the first and second contracts which in fact exceeded overtime entitlements under the award (paragraph
5);

(c) the complainant failed to accurately record starting times on the work cards and opening times of the defendant�s
premises (paragraphs 8 and 9);

(d) the complainant owed the defendant a duty of fidelity and good faith, which the complainant breached in failing to
accurately record starting times and related information on the job cards, resulting in the defendant suffering loss
and damage (paragraphs 10, 11, 13 and 15).

By his reply to defence and counterclaim filed on 6 October 1999, the complainant�
(a) denies that any contracts of employment contracted out of the conditions of the award (paragraph 3);
(b) denies that the complainant was overpaid (paragraph 5);
(c) alleges that the complainant was instructed not to take lunch breaks (paragraph 6);
(d) admits that the complainant was required to keep records of work done in the job cards (paragraph 8); and
(e) denies that there are any discrepancies recorded by the complainant in the job cards (paragraph 9).

Issues Not in Dispute
It is not in dispute that:�

• The complainant is an �employee� within the meaning of sub-section 7 (1) of the Act, during the periods in dispute
between 4 July 1994 and 27 October 1998 (�the relevant period�).

• The defendant was an �employer� within the meaning of sub-section 7 (1) of the Act, during the relevant period.
• The award applied to the employment of the complainant by the defendant during the relevant period.
• The respondent paid the complainant the base rate prescribed by the award during the whole of the relevant period, and

additionally paid amounts for overtime, as well as bonuses and incentive payments in respect of work done by the
complainant, throughout the whole of the relevant period.

Primary Issues in Dispute
The primary issues in dispute are�

(a) The amount of overtime actually worked by the complainant and whether or not the complainant was paid
overtime award entitlements in respect of overtime work allegedly carried out. In that regard the complainant
alleges that the defendant failed to pay overtime for�
• Lunch hours worked by the Complainant;
• Travelling times to and from jobs;  and
• Additional overtime worked.
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(b) Whether the complainant breached his duty of fidelity and good faith to the defendant resulting in the defendant
suffering loss and damage. In that regard the defendant alleges that the complainant failed to accurately record starting
times and other details on job cards that he was required to complete in the course of his employment.

The Award
Relevantly clauses 5 and 6 of the award provide�
�5. � HOURS

(1) The ordinary working hours shall not exceed forty in any one week and shall not exceed eight hours in any one day
Monday to Friday inclusive, to be worked between the hours of 6.00 a.m. and 6.00 p.m.

(2) The meal interval shall not exceed one hour.
6. � OVERTIME

(1) Except as hereinafter mentioned, all work performed in excess of or outside the ordinary daily working hours
Monday to Friday inclusive shall be paid for at the rate of time and a half for the first two hours and double time
thereafter. Provided that all work performed after noon on Saturday shall be paid for at the rate of double time.
Work done on Saturday prior to 12 noon shall be paid for at the rate of time and a half for the first two hours and
double time thereafter.

(2) All work performed on Sundays shall be paid for at the rate of double time with a minimum payment as for three
hours.

(3) All work performed on any of the holidays prescribed in subclause (1) of Clause 8 hereof shall be paid for at the
rate of double time and a half with a minimum payment as for three hours.

(4) When an employee without being notified on the previous day or earlier is required to continue working after his
usual knock off time for more than two hours he shall be provided with any meal required or be paid three dollars
in lieu thereof. Provided that such payment need not be made to employees living in the same locality as their place
of employment who can reasonably return home for a meal.

(5) An employee shall not be compelled to work for more than five hours without a break for a meal.
(6) (a) When an employee is recalled to work after leaving the job he shall be paid for at least three hours at overtime

rates.
(b) Time reasonably spent in getting to and from the job shall be counted as worked.�

The Evidence
Sean Kennedy
The complainant Sean Kennedy worked for the defendant during two periods from 1992 until 27 October 1998. In fact he worked
for the defendant for the entirety of the abovementioned total period except for two weeks in about August/September of 1996. The
brief interlude in 1996 came about as a result of a dispute between the parties over payment of wages. Mr Kennedy was at all
material times employed as a �Pest Control Operator� otherwise referred to by those within the industry as a technician.
During the material periods the complainant and the defendant were parties to written employment agreements. The agreements,
which were substantially in the form of exhibits 5 and 6, were entitled �Employment Agreement and Conditions of Employment for
Pest Management Technicians�. The agreements provided for over award incentive payments to be made to the complainant. There
were a number of different incentive payments provided for in the agreements. One of those incentive payments was a �production
bonus�. The production bonus was payable to the complainant at the rate of 5% of the gross value of the jobs carried out by him
after having reached a $450 daily threshold. The production bonus was calculated weekly for all work performed from 7.00 am to
4.00 pm on any normal working day (Mondays through to Fridays). The accounting period for the calculation of production
bonuses and the wages pay period were offset. The two periods did not coincide resulting in the potential confusion.
It is axiomatic that there was an incentive for all workers subject to such agreements including the complainant to carry out as
many jobs as possible in any given day. It follows that the longer the technician worked during normal working hours ( 7.00am to 4
pm ) on any given day the more likely it would be that the production bonus component of their wage would be higher.
Furthermore the evidence from all the witnesses who have worked or do work as technicians for the defendant under such an
arrangement dictate that the achievement of a production bonus entitlement and the quantum thereof was and is very much
foremost in their respective minds. It appears that the production bonus forms a very substantial component of the technician�s
weekly wage.
Although the complainant was employed to carry out a number of different tasks his primary function was to carry out pre-
treatment work. Pre-treatment work entailed the spraying of chemicals onto house pads prior to concrete pours, follow up perimeter
spray treatment and the curing of concrete. In the main such work was carried out on building sites in newly developed estates.
Over above the pre-treatment work the complainant also carried out other types of duties common within the pest control industry.
He was however, the defendant�s main pre-treatment technician. Accordingly his duties, work situation, and method of work
differed markedly from other technicians employed by the defendant.
The complainant was allocated a truck with a 2500 litre capacity tank on board to enable him to carry out his duties. The truck
usually carried a tank full of emulsion, up to ten drums of chemicals, bags of granite, tools and other necessary equipment. The
vehicle used by the complainant was the largest in the fleet of vehicles operated by the defendant. It was the heaviest vehicle with
the largest spraying capacity. It was obviously designed to cater for pre-treatment work.
The complainant testified that although his official start time for work was 7.00 am he was nevertheless required to be at the
defendant�s Spearwood yard well prior to that time. In fact he received instructions to be at the yard early to prepare for the day�s
activities. He was generally at the yard by 6.30 am. He said that the yard sometimes opened as early as 6.00am. He would arrive at
the yard at any time between 6.00 am and 7.00 am dependant upon the allocated duties for that day. Whilst at the yard he would
generally hand over paperwork and any money he had received from customers the previous day. He would load up chemicals and
all necessary equipment needed for the day. He sometimes took on water. He would repair any faulty equipment. He would also
use the time to maintain the vehicle. He would also generally pick up a run sheet detailing the jobs that had been booked for the
day. The jobs allocated on the run sheet did not represent all of the work to be carried out during the day. Over and above that he
would usually during the course of the day be allocated other jobs in addition to those shown on the run sheet by the defendant�s
two-way radio operator.
The pre-treatment work commenced early in the day particularly in summer. During the summer the complainant attended building
sites as early as 5.30 am in order to spray pads prior to concrete pours. In summer grano workers usually got off to a very early start
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in order to avoid the midday heat and the complainant necessarily had to start early to work in with their requirements. In those
situations the complainant would travel directly to site and only return to the yard later in the day when circumstances permitted.
The complainant needed to travel from site to site to carry out his work. In some instances the distance travelled between sites was
significant. In other cases the complainant only travelled relatively short distances. The complainant was required to record his
duties and travels on a daily job card. The card used by the defendant inter alia to assess the work carried out by the complainant
and to calculate payment of wages and production bonuses.
The complainant usually commenced worked on any given workday sometime between 6.30am and 6.45 am. He usually completed
his duties at 4.00 pm. However given the nature of his job both the start and finish times varied according to circumstance.
Notwithstanding that he was paid on the basis that he commenced work at 7.00 am and finished at 4.00 pm. The complainant
testified that his daily work schedule was so heavily booked that he did not have the opportunity to take a lunch break.  Although
the complainant was routinely not able to take an hour�s lunch break the defendant, through its director Tanya Harrison,
nevertheless deducted an hour each day on account of lunch. Therefore on the defendant�s account the complainant worked from
7.00 am to 4.00 pm each day comprising a total of 9 hours however he was only paid for 8 hours work with 1 hour routinely
deducted on account of lunch.
The complainant told the Court that the issue of his inability to take a lunch break was matter of ongoing concern to him. He
regularly complained about to it to his superiors namely Barry Hayden and Peter Arnold. His complaints were sustained over a
long period. Barry Hayden�s response to his complaints was that given that the complainant was paid a production bonus for work
carried out during the lunch period he was expected to work during such period. Peter Arnold�s response was that the complainant
would be paid a production bonus instead of a lunch break. The complainant testified that he some times ate lunch and sometimes
did not. When he did eat lunch it was usually on the run such as eating whilst driving between jobs. The complainant alleges that
the issue of the lunch break was one of the main issues leading to his resignation. He says that he was labelled a �trouble maker�
because of his persistence about the issue. He told Barry Hayden in no uncertain terms that he objected to not being given a lunch
break and then having an hour deducted from his pay on account of lunch. According to the complainant Barry Hayden�s response
was that if he did not stop creating waves and insisting on a lunch break the business would be restructured so as to do away with
his job. In the alternative he threatened the issue of warning letters to manufacture the complainant�s removal. Mr Hayden told the
complainant that if that happened it was up to the complainant to prove that Hayden was lying about the matters giving rise to the
warnings. The complainant resigned the next day.
When cross-examined the complainant was taken to the job cards completed by him. His attention was drawn to perceived
discrepancies on the face of the job cards. There can be no doubt that quite a number of the job cards which comprise exhibit 1
show on their face apparent discrepancies particularly relating to odometer reading entries. The complainant explained those away
by conceding that in some instances his recording was inaccurate on account of his vision disability. In other instances the
inaccuracy of the record was on account of his failure to contemporaneously record the information leading to guess work in the
recording process. In some instances the inaccuracies were explained away by virtue of the fact that very nature of the
complainant�s duties and the systems employed by the defendant made it impossible to record every task undertaken. By way of
example the complainant testified that he often had to detour between jobs to pick up chemicals, to pick up payments, to deliver
tools to other technicians and so forth. Those deviations were not accounted for nor recorded on the job cards as to time taken or
distance travelled.
The complainant was not at all phased when cross-examined. He was, in my view, genuinely able to explain away most of the
discrepancies on the face of the job card. There was some suggestion on the part of counsel for the defendant that the complainant
�fudged the figures� on his job cards. I do not accept that at all. Undeniably there are some inaccuracies on the job cards but that is
all they are. Indeed an examination of the pre-treatment booking sheet (exhibit 14) and the job cards (exhibit 1) reveal a high
degree of consistency. Clearly the complainant was subject to error. Furthermore some inaccuracies arose from his failure to
contemporaneously record his travels and duties, however there was no �fudging of figures�. Indeed the complainant�s job cards
were reviewed weekly by his supervisors and the defendant�s director Ms Harrison. No problem was ever found with them at the
relevant time. No complaint was ever made about his work, conduct or recording. It is only now in the light of these proceedings
that the defendant through Ms Harrison and Mr Hayden has carried out what can only be described as an intensive painstaking
methodical review of the job cards. The review of the job cards has clearly been aimed at the discovery of anomalies to discredit
the complainant and to give rise to some form of counterclaim. The process embarked upon by the defendant did not in fact work to
discredit the complainant but rather demonstrated his genuine approach. The errors made by him were of a minor nature and have
been of no consequence to the defendant. Given the amount of control exercised by the defendant over its employees there can be
no doubt that had any significant error would have come to the attention of the defendant well before it did. Furthermore the
discrepancies appear on the face of the job cards. The defendant had the opportunity at the material time to check the cards and
raise any concerns there and then. However it did not do so. Its officers checked and accepted the record contained in the job cards.
If the apparent errors were of any significance they would have obviously been the subject of comment or reprimand. There was no
comment or reprimand of the complainant with respect to those apparent anomalies. It follows that at the material times the
defendant must have accepted the anomalies to be what they are, that is simple errors or inaccuracies of little or no significance.
There is no doubt that the complainant has human frailties as we all do. Further given his workload and work practices that he was
subject to error. However those frailties do not give rise to any apprehension of lack of credibility. Indeed I accept Mr Kennedy�s
evidence.
Peter Arnold
Peter Arnold is a former employee of the defendant. He was initially employed by the defendant to perform the duties of technician
including the carrying out of pre-treatment work. Overtime he was promoted and became the complainant�s supervisor. Mr Arnold
testified that when he first commenced work as a technician for the defendant Barry Hayden told him that it was expected that he
work during the period normally taken as a lunch break. He was told that he would not be paid for that time because he would earn
a production bonus instead. He told the Court that the technicians did not usually take a �lunch hour�. That was because the taking
of a lunch hour was simply not built into the system. He said that he participated in the drawing up of technicians� daily work
schedules. They simply did not facilitate the taking of a lunch hour break. He said the defendant attempted to get as much work out
of each technician as it could and that jobs were allocated according to that philosophy.
Mr Arnold testified that he usually arrived at the defendant�s Spearwood yard at about 6.15 am. He said that the complainant was
often there at that time taking on chemicals, filling up his tank with water and attending to paper work. The complainant was
described by Mr Arnold as being a very good, reliable and contentious worker who did the right thing by the company and the
client. In fact in one year he was presented with an award for being the employee of the year. Mr Arnold said that was the
defendant�s way of publicly acknowledging the complainant�s efforts. He described the complainant as being honest in his
accounts of how long he spent on particular jobs.
Mr Arnold testified as to his experience as a technician particularly involved in pre-treatment work. He told the Court that there is
no rule of thumb in relation to how long each job will take. Each job is different. When pre-treating you work alongside grano
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workers and plumbers. Those trades sometime cause difficulty or delay. A small job can sometimes take a great deal of time indeed
longer than expected. Larger jobs sometimes take less time. The length of time taken with respect to each job will very much be
dependent on the particular circumstances of the job.
When cross-examined on the issue of the taking of a lunch break Mr Arnold forcefully maintained that the taking of a formal lunch
break was not allowed and indeed was positively discouraged. That was on the basis that payment of a production bonus would be
received for work carried during such period that the luncheon break would have been taken.
Mr Arnold was questioned about the compilation of job assessment sheets. He said that the assessments were prepared with a view
to the quality certification of the defendant. He admitted having fabricated at least one such document but explained that was done
at the behest of one of the defendant�s officers. He testified that the defendant engaged in inappropriate if not dishonest commercial
practices with respect to its operations. Mr Arnold also told the Court that he was approached by Mr Hayden concerning his
prospective testimony. He informed Mr Hayden that he was going to tell the Court exactly what happened and that he was not
going to lie for any one.
There can be no doubt that Mr Arnold corroborated the complainant�s evidence in every material particular of which he had
knowledge. I found Mr Arnold to be a credible witness. His admission against interest concerning the fabrication of the job
assessment sheet enhances his credibility rather than impugns it. I was extremely impressed by Mr Arnold�s demeanour in the
witness box. I have no doubt that he gave forthright and honest testimony.
John Taylor
John Taylor a former employee of the defendant also testified on behalf of the complainant. He described the complainant as being
conscientious and competent in his duties. Importantly his evidence on some of the evidentiary matters in dispute clearly
corroborates the complainant�s evidence. By way of example, he supported the complainant�s contention that the yard opened early
and that technicians were directed to be at the yard by 6.45am. He also confirmed that the completed job cards did not reflect every
task undertaken or journey undertaken. Furthermore, he confirmed he did not receive a lunch break and that he was expected to
work right through what would normally be the luncheon break. He said the defendant constantly put him under pressure to move
from one job to the next. He described the situation as �always chasing your tail�. Over and above the scheduled jobs allocated for
the day other jobs were also routinely parachuted into his daily work obligations.
Mr Taylor testified that he complained on two occasions about the fact that he was not receiving a lunch break. When he
complained to Peter Arnold about it, Mr Arnold told him that it was part of the job and that he was paid bonuses for working during
the lunch break. When he complained to Barry Hayden about it he was told �lump it or leave it�. When cross-examined on the
issue Mr Taylor reaffirmed and quite strongly so that lunch breaks were not permitted and that there were serious consequences for
insisting on a lunch break.
By reason of the constant pressure on him and the lack of reward for his efforts he found alternative employment.
Mr Taylor�s evidence is accepted. He was a forthright witness whose mode of delivery was unremarkable. His evidence is
supportive of the complainant�s claim and supports the evidentiary matters raised by him.
Gerald Olsen
The complainant also called Gerald Olsen. He continues to work for the defendant. He told the Court that from his dealings with
the complainant that the complainant was second to none so far as his honesty and trustworthiness were concerned.
Mr.Olsen testified that he is generally allocated jobs to fill his work day. He has his lunch when he gets an opportunity to take a
break between jobs. He always notifies the two-way radio operator of his intention to take lunch prior to doing so. He said that on
one occasion that he complained to Peter Arnold about not getting a lunch break and was told �to eat on the run�. He said that his
lunch breaks were generally of short duration. By not taking lunch hour breaks production bonuses accrued.
Mr Olsen came across as being an unassuming compliant worker who simply acquiesced to anything required of him by his
employer. He accepted his lot. He worked and was paid trusting his employer to do the right thing as to the calculation of his pay.
He rarely complained about anything at work.
Mr Olsen was an honest witness.
Rachel Cosentino
She gave evidence of her inspection of the primary source documents held by the defendant, which gave rise to her calculation of
the complainant�s under-payment. It suffices to say that I am satisfied with her evidence. I am also satisfied that the calculations
she has made are accurate. Indeed her testimony is unchallenged in that regard.
Tania Harrison
Ms Harrison is a director of the defendant. She testified that she first became involved in the defendant�s business in 1987. She at
that stage carried out general office duties. Later she progressed looking after wages. She and her husband through the defendant
eventually took over the business. The business carries out pest and weed control. The complainant was engaged by the defendant
to carry out pest control work under various contracts of employment. Pursuant to the terms of those contracts the complainant was
employed as a technician and paid a base wage rate plus incentive bonuses, which included an increased overtime rate. Ms
Harrison explained that because the award rate was so low it was difficult to find people to work within the industry unless over
award payments were made.
She explained that payments of wages to employees were calculated on the basis of information contained on the job cards (in the
form of exhibit 1) which were completed by employees. Employees were expected to complete details about the job undertaken,
the journeys undertaken, odometer readings, money collected and the like. The cards when handed in were initially checked by the
supervisor and subsequently processed by Ms Harrison. Any overtime or production bonus payable was calculated from the
information contained on the job cards.
Ms Harrison told the Court that the complainant was engaged to work from 7am to 4pm with a one-hour lunch break. She said that
he understood that. She went on to say that the complainant simply failed to record the lunch breaks taken. Indeed he made many
mistakes in the completion of his paperwork. He sometimes neglected to hand in his job cards. Ms Harrison also told the Court that
the complainant was very intimidating in his approach to the office staff. He was very argumentative and she did not like dealing
with him as a result of that. When cross-examined Ms Harrison avoided answering the question as to why no verbal or written
warnings were given to the complainant on account of his poor behaviour.
Ms Harrison testified that employees were informed that lunch breaks were to be taken. They could and did take breaks at their
own discretion. Some employees consciously decided not to take lunch because they could earn a greater production bonus. Ms
Harrison testified that the complainant was always seeking to maximise the production bonuses paid. For that purpose he was often
in the office checking on documents to see if he could create extra work for himself leading to greater production bonus payments.
He would often arrange his own jobs to boost production.
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Ms Harrison testified that subsequent to the initiation of the proceedings she and Barry Hayden had gone through the complainant�s
job cards for the relevant period. She explained that a perusal of the cards revealed numerous discrepancies on the face of the
record. Ms Harrison painstakingly took the Court through the discrepancies that appeared on the face of the record. The
discrepancies related to the time of arrival at the yard, the time of commencement of the job, the time taken to do the job, the
distance travelled between places, the time taken to travel distances and so on. What I have just referred to is not an exhaustive list
of the discrepancies but rather a mere example of the types of discrepancies. Ms Harrison highlighted entries on the job card
showing the complainant�s very early arrivals at the defendant�s yard. Arrivals as early as 4.30am were noted. Also noted were
one-minute attendances at the yard. By reference to such matters the defendant through Ms Harrison and Mr Hayden attempted to
paint a very dim picture of the complainant.  In effect they attempted to portray him as being dishonest, unreliable and
untrustworthy. Indeed counsel for the defendant suggested that based on the evidence given by Ms Harrison and others that this
Court could form the view that the complainant had �fudged the figures.�
Ms Harrison said that in 1998 the company decided on a change of direction given the lack of profitability of the pre-treatment
work carried out. Accordingly the complainant was removed from pre-treatments and placed into the domestic pest control area.
That she says that caused him to resign his position.
When subjected to cross-examination Ms Harrison revealed that much of the evidence she had given concerning, for example, the
yard opening times were not from her direct observations but rather from what she had been told by others. Furthermore Ms
Harrison conceded that she had no knowledge of the particular jobs recorded on the job cards and accordingly could not dispute the
complainant�s evidence relating to reasons for the discrepancies apparent on the cards. She was not, for example, able to contradict
the complainant�s assertion that many jobs took longer than usual or anticipated on account of �waiting time�.
When questioned about the daily job allocation (run) sheets Ms Harrison conceded that the sheets did not show a lunch break. She
maintained however that although the sheets did not show the same, there was always time for lunch to be taken. When cross-
examined on that issue she avoided answering the question or alternatively did not answer the questions directly. It was only the
persistence of Ms Henderson in that regard which caused the concession. Another concession made by Ms Harrison was that she
routinely deducted one hour�s pay on account of lunch for each day worked by the complainant. She insisted that she knew �damn
well that he took a lunch break�. The reality is however that she did not know and was not in a position to know whether or not the
complainant took a lunch hour break. She might have been aware through her contact with him on the two-way radio that he may
have had lunch. However that is to be distinguished from taking a lunch hour break. She said that she automatically deducted an
hour each day on account of a lunch break because �the card was more than likely wrong�. If he was wrong in recording his job
card relating to the lunch hour break issue one wonders why the rest of the entries were accepted.
I take the view that Ms Harrison did not give her evidence objectively. She was not forthright in answering questions under cross-
examination. She avoided answering some questions and prevaricated in some situations. Much of her evidence was opinion
evidence without foundation. She speculated on a wide variety of issues. All in all her testimony lacked substance and was
unconvincing.
Ms Harrison�s action of going through the job cards one by one in a nit picking exercise was clearly aimed at frustrating the
complainant and obfuscating the material facts in issue. Quite frankly I formed the view that the bringing of the counter-claim has
been a tit for tat exercise poorly considered and without foundation. Indeed the particulars expressed in the counter claim relating to
discrepencies on the job cards bear no connection to the quantum of overpayment sought to be recovered. The quantified amount
sought to be recovered represents the sum of the over award payments made in excess of the award rate for overtime payable with
respect to those payments. It seems that Ms Harrison has taken the view that by reason of the complainant�s action that the
defendant ought to recover all over-award overtime payments made by the defendant to the complainant. There is simply no basis
for claiming the repayment of such over-award payments already made. The complainant was clearly entitled to such payments in
accordance with his contracts of employment. The defendant through Ms Harrison is attempting to retrospectively change the terms
of the contracts of employment.
Barry Hayden
Mr Hayden is the General Manager of the defendant and has worked for it since 1989. He was initially engaged as a technician and
worked his way up to his present position.
Mr Hayden told the Court that the complainant was mainly involved in pre-treatment work. He did however carry out some hygiene
work. He was allocated a 3 tonne truck with a two or three thousand litre tank on it to facilitate the carrying of out such work.
Mr Hayden testified that the defendant�s Spearwood yard officially opened at 6.30.am. In practice however it opens any time
between 6.00am and 6.30.am. He told the Court that all work carried out by the defendant is pre-booked into the system and the
two-way radio operator allocates that work to individual technicians. Employees are required to follow the two-way operator�s
specific instructions. Each technician is required to record an entry on a job card after every job is completed. Thereafter he is
required to report back to the two-way operator following completion of the entry and seek instructions as to further duties. He said
that the job cards in the form of exhibit 1 were used to calculate productivity bonuses payable to technicians.
He said he was involved in the employment of most employees. He said that he never informed any employee not to take lunch.
�People were allowed their lunch breaks;� he said. To reinforce the fact that the taking of lunch breaks was something that the
defendant wanted its employees to do, Mr Hayden pointed to exhibit 15 being the minutes of a meeting conducted by the defendant
on operational matters held on 11 July 1995. The minutes record �Designated lunch and afternoon tea breaks have to be adhered
to�. In my view however that gives little support to Mr Hayden�s contention. I say that because the objective evidence does not
support the rhetoric. Indeed the evidence overwhelmingly dictates that there were no �designated� lunch breaks or tea breaks
allocated to technicians. There was no provision for lunch in the scheduling process. It appears that exhibit 15 may have
appertained only to office staff.
Mr Hayden testified that he and Ms Harrison went through the complainant�s job cards and discovered numerous discrepancies. He
explained that the process revealed that $13,036.53 was �overpaid to the complainant by way of productivity bonuses�. He added
that there could be �thousands more� owing by the complainant to the defendant.
Mr Hayden went on to testify of his experiences as a technician. He gave evidence of the time required to carry out certain jobs, the
time taken to travel certain distances, the distances between certain suburbs and the general work routine of a technician carrying
out pre-treatment work. By his evidence he sought to demonstrate that the complainant�s job cards were either �fudged� or
alternatively did not represent the true position.
Mr Hayden said that Mr Kennedy left on account of not being happy with the defendant�s change of direction in not continuing to
do pre-treatment work and had nothing to do with the issue of a lunch break.
When cross-examined Mr Hayden confirmed that he together with Ms Harrison had spent hours and hours going through the
complainant�s job cards. He said that the cards were falsified to claim overtime. He said that the $13,036 counterclaimed related to
overtime overpaid. When pressed on the issue he appeared to be confused as to the basis of the amount claimed in the counterclaim.
Significantly he later explained whilst subjected to cross examination that the amount quantified in the counter-claim represented
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the difference between what Mr Kennedy was paid for overtime at the over-award rate as against the amount he would have
received had he been paid at the award rate for overtime.
The issues of the taking of a lunch hour break and the payment of productivity bonuses in lieu of lunch was also the subject of
extensive cross-examination. Mr Hayden said on the issue �people had a choice between productivity or a lunch break.�
Technicians could either take their break or choose productivity bonuses instead. He said that he had no knowledge that an hour
was routinely deducted on account of lunch. He said that technicians had a number of breaks during the day during which time they
could have lunch. He said that from his own experience that technicians had numerous breaks during the day and often took time
off to attend to private matters such as going to the bank during such breaks.
Mr Hayden said that he could not recall any meeting held with the complainant regarding the issue of lunch breaks. Mr Hayden was
not direct in his responses to questions put to him on that issue. I simply do not accept his evidence in that regard.
Bradley Samuelson
Mr Samuelson is the defendant�s operations manager. He has worked as a technician for the defendant. He has worked for the
defendant in two stints for a total of 6 or 7 years. He told the Court that he was able to take lunch when he wanted to. If he worked
through lunch he received production bonuses payments. Much of the evidence given by Mr Samuelson was supportive of the
evidentiary matters raised by the complainant.
When cross-examined Mr Samuelson said that the run sheets given to him allocating jobs did not contain provision for a lunch
break. When he wanted lunch he would radio in and seek permission to take lunch. Lunch could then be taken over 15 to 45 minute
period. It would not be noted on the job card. Other short diversions from work, which were taken, were not noted on the job card
but would nonetheless be paid for.
Mr Samuelson�s evidence was otherwise unremarkable. In my view his evidence tended to corroborate Mr Kennedy�s testimony on
issues in dispute.
David Schumacher
Mr Schumacher is the defendant�s Industrial Facilities Manager. The defendant has employed him over various periods, the last of
which commenced in October 1997.
He testified that as part of his duties he conducted the two-way radio operations in the absence of Toni Di Mario the permanent
operator. He usually relieved her during luncheon breaks. Whilst undertaking such duties he liaised with technicians as to
scheduling and other operational matters. When circumstances required he took out chemicals to technicians in order to facilitate
efficiency in the performance of the technician�s duties.
He told the Court that on one occasion when he went out on site to take chemicals he found the complainant sitting with grano
workers having his lunch. On the general issue of lunch breaks, he said that technicians took lunch when time permitted. There
were no hard and fast rules concerning the same and those jobs were booked in such a way to facilitate the taking of lunch. He said
that about 60-70% of technicians took lunch breaks whilst the rest did not because they were paid on production instead.
When cross-examined he conceded that neither the �sheets� nor the computer screens upon which the jobs were scheduled showed
an allocated lunch break.
Billy Cooper-King
Mr Cooper-King works for the defendant as a technician.
He told the Court that he does not take lunch by choice. He eats between jobs. He gets paid a production bonus for working through
lunch. He said that he is at work between 7.am and 4.pm a total of 9 hours but is paid for a total of 8 hours plus production bonuses.
He has never been told not to take lunch.
He confirmed also that he entered the defendant�s yard as early as 6.am in the morning.
When cross-examined Mr Cooper-King re-confirmed that there was no expectation that all details of deviation or breaks be
recorded on the job cards.
Robert Davies
Mr Davies is a franchisee of the defendant operating from Bunbury. He has had a lengthy association with the defendant initially as
its employee and more recently as franchisee.
Mr Davies was at all material times engaged in pre-treatment work. The details he gave concerning his duties and how he carried
out those duties were not too dissimilar to the complainant�s description of his own duties.
Mr Davies testified concerning the taking of lunch. He said that he did not find it at all difficult to achieve a break of about twenty
to thirty minutes in order to have lunch if that was what he desired to do. He had never heard of anyone not being permitted their
lunch break. He said that if he chose to work through his lunch break he would be �paid productivity�. He usually worked through
lunch in order to achieve increased productivity payments. Under cross-examination he conceded that he ate lunch between jobs.
He also conceded that his job cards were not an entirely accurate reflection of what he did on any given day.
Mr Davies� evidence about how he approached and carried out his own job inferred that the complainant was either slow and/or
inefficient in what he did. Furthermore there was an inference by what he said that the complainant failed to properly record
information on the job cards. Mr Davies testified that he frequently saw Mr Kennedy at the yard filling out his previous day�s job
cards. He usually observed that within the training room. On one occasion Mr Kennedy told him that he was keeping a copy of the
job cards �to get these people back later�.
When cross-examined Mr Davies confirmed that he believed that he had a choice between overtime and productivity. He did not
believe that he was entitled to both. He told the Court that each day an hour was deducted from the time he worked on account of
lunch. He considered that to be fair and reasonable because of all the breaks that he had during the day. An example of such a break
was the time spent waiting for the truck to fill. The totality of such breaks amounted to more than an hour each day.
Mr Davies conceded that the time that he was working for the defendant he was not the only one carrying out pre-treatment work.
Indeed there were four of them doing it at the time. He also conceded that it might have been different for the complainant by virtue
of the fact that he was the only one carrying out those duties.
When re-examined Mr Davies confirmed that he elected to receive a productivity bonus for working through lunch. He was paid
10% production bonus, which was far better than being paid overtime.
Toni Di Mario
Ms Di Mario was the last witness called by the defendant. She has worked for the defendant at its head quarters since 1995. She is
an operations clerk. Her duties include the operation of the two-way radio system.
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She told the Court that she usually prints out a work sheet for technicians. That is given to them each morning. The sheet details the
jobs allocated for the day. Technicians are required to report into her after every job. She keeps track of how each technician is
going. If the technicians need extra chemicals or tools the technician is required to report that to her and she organises the provision
of the same or otherwise gives other instructions. She is effectively the nerve centre of the operations. If a technician wants to take
lunch he reports into her and she will either approve the immediate taking of lunch or ask the technician to hold off if necessary. Ms
Di Mario said that no one had ever told technicians not to take a lunch break. When cross-examined on that issue Ms Di Mario
denied ever having told Mr Kennedy not to take a lunch breaks.
Ms Di Mario testified that she had seen Mr Kennedy having lunch. She had also seen his truck parked outside a lunch bar and also
outside his own home at lunch times. She testified that Mr Kennedy�s scheduling was quite open enabling him to take lunch breaks
if he wanted.
Ms Di Mario testified that the complainant was always in the yard photocopying work sheets and job cards. He would go through
the pre-treatment sheets and old pre treatment sheets. He would set about following up pre-treatment jobs in order to create extra
work for himself. He in fact followed up perimeter treatments even when they had not been ordered. That was done in order to
generate work �because he had not enough work to do�.
When cross-examined Ms Di Mario was reticent. She often stated that she did not understand the question when in fact the question
was, to my mind in each instance, perfectly straightforward. She gave me the impression that she was holding back in order not to
give responses that may have been detrimental to the defendant.
There can be no doubt that she is a loyal and trusted employee of the defendant. There is also no doubt that she has a close working
relationship with Ms Harrison. I fear her loyalty to them may have clouded her responses under cross-examination.
Ms Di Mario said under cross examination she could �not recall� a specific incident on 22 October 1998 when Mr Kennedy
allegedly took issue with her concerning the refusal to allow him a lunch break. Furthermore she said that she did �not recall� Mr
Hayden�s intervention with the complainant on 23 October 1998 concerning the issue of lunch.
Assessment of Witnesses
I have no difficulty in accepting the evidence given by Mr Kennedy. He came across as being a truthful witness who was able to
explain away the perceived inconsistencies on his job cards.
Mr Arnold and Mr Taylor were also truthful witnesses. Both Mr Arnold and Mr Taylor were particularly impressive witnesses. Mr
Arnold made admissions against his own interests in pursuance of his truthful account of what occurred. Mr Olsen�s evidence and
that of Ms Cosentino is also acceptable and is accepted.
I now move to deal with the witnesses called by the defendant.
Firstly I deal with the evidence of Ms Harrison, Mr Hayden and Ms Di Mario. Each of them in my view was not direct in answering
questions put to them in cross-examination. Each of them prevaricated. I was left with the firm view that they were not forthright
and they attempted by their testimony to protect the defendant�s position. The manner in which they gave their evidence caused me
concern as to their veracity. I prefer the complainant�s evidence and that of his witnesses to that of each of the aforementioned
defence witnesses on issues in conflict.
With respect of each of the other defence witnesses namely Bradley Samuelson, David Schumacher, Billy Cooper-King and Robert
Davies it simply suffices to say that their evidence is of limited benefit. With respect to each witness there are some aspects of their
evidence, which supports the defendant�s case while there are other aspects, which support the complainant�s case. Furthermore,
their evidence is limited in application because each of them invariably worked at a different time place and circumstance to the
complainant.
Findings on the substantive issues in dispute
Lunch Hour Breaks
The defendant contends that there was no coercion used to force employees not to take lunch breaks and further that the decision as
to whether or not lunch breaks were taken was left up to the individual employee. It is submitted that it is inconceivable that the
complainant only took four lunch breaks though the material period. The defendant says that if the complainant worked through
lunch hours he did so voluntarily in order to be paid a bonus for work actually done during the lunch hour.
The evidence before the Court forcefully dictates that the complainant did not take an hourly lunch break. There can be no denying
that on some days he ate his lunch during short interludes between jobs. However that does not constitute the taking of a lunch hour
break. I find that the taking of a formalised lunch break was discouraged. It was discouraged by virtue of the way in which jobs
were scheduled and allocated so as to make it almost impossible for employees and in this instance Mr Kennedy to take a lunch
break. The jobs for him were booked in such a way that there was no opportunity for him to take a structured lunch break. If he
wanted lunch, he had to eat it on the run or during some short interlude between jobs or within a job.
I reject the evidence of Mr Hayden, Ms Di Mario and Ms Harrison concerning the opportunity of the complainant to have
formalised structured lunch break. I prefer the evidence of Mr Arnold, Mr Taylor and Mr Olsen in that regard. Indeed their
evidence goes further and supports the complainant�s testimony that the defendant through its officers overtly discouraged and
denied technicians the opportunity to take lunch. The defendant�s conduct was inconsistent with its purported recognition of the
right to have a lunch break as contained in exhibit 15. Furthermore an examination of the job cards (exhibit 1) and the pre treatment
sheets (exhibit 14) reflect that the work was structured in such ways that lunch breaks were not catered for.
Accordingly it follows that the routine deduction each week for a daily lunch hour taken was wholly without foundation. By
making such deductions the defendant failed to properly account for the time the complainant actually worked each day.
Consequently the complainant�s wages were not properly calculated at first instance and accordingly, it is possible to
conclude that he was underpaid.
Job Cards
The defendant suggests that the job cards completed by the complainant (exhibit 1) and retained as part of its own record should not
be used as evidence against it on account their lack of accuracy making them unreliable.
Although there can be no denying that the job cards in a few instances demonstrate inaccuracies they are nevertheless in the main a
true record of the complainant�s daily work history. The inaccuracies relate mainly to the record of the odometer readings. The
majority of the record is accurate. I am satisfied that the start and finishing times are accurately recorded. I am also satisfied that the
very early start times represent the complainant�s departure from the front of the yard to country work locations or other designated
jobs and that the one minute attendances at the yard in the early hours of the morning simply reflect a reference time for significant
journey�s undertaken. The complainant�s explanations with respect to such matters are entirely plausible. They are accepted.
The defendant has in the defence of these matters and in furtherance of its counterclaim embarked upon an extremely detailed
analysis of the job cards in what can only be described as a nit picking exercise aimed at discrediting the complainant. It is
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interesting to note that the defendant�s problems with the complainant�s performance arose only after the institution of these
proceedings. Whilst working for the defendant the complainant was never cautioned nor spoken to about his start or finish times,
the odometer readings or other details on the job cards. The early start times for example were manifest on the face of the record,
yet the defendant never objected to that record. It had the opportunity to take the complainant to task with respect to his job cards if
they were in any way inaccurate. I take the view that the defendant through its officers did not do that because by en large the job
cards accurately reflected the true work history of the complainant. The defendant accepted the record and made no complaint about
it at the time. The fact that the record was checked is not disputed. Indeed each of the cards bears a big tick across the front of it
inferentially indicating acceptance. The defendant accepted the complainant�s job cards as being accurate. The cards were accepted
after checking.
The defendant in reality had no difficulty with the way in which the complainant carried out his duties, the times that he started and
finished and the record kept by him. Indeed so pleased was it with his performance that the complainant was at one stage awarded
�employee of the year�. Furthermore the complainant and other technicians were extensively monitored. Given the stringent
monitoring particularly through the two-way radio operations I find it difficult to accept that any departure from appropriate
standards in carrying out his duties by the complainant would have gone unnoticed. The defendant accepted the complainant�s job
card as being accurate in the light of its knowledge of his duties and functions. If there were any such problems with the
complainant�s conduct it would have come to the fore well before the institution of the counterclaim. I fear that the review of the
complainant�s job cards in microscopic detail well after the event is aimed at obfuscating the complainant�s claim. I am fortified in
that view because the alleged discrepancies set out in the counterclaim bears no apparent relationship to the amount sought to be
recovered by the defendant.  Mr Hayden testified that the amount claimed in the counterclaim represents the amount Mr Kennedy
was paid for overtime at over-award rates less the amount he would have received had he been paid at the award rate of overtime.
Quite frankly the whole basis of the counter-claim is non-sensical given that it is not disputed that Mr Kennedy was entitled to be
paid for his overtime at the over-award rate.
If the defendant relies on the particularised discrepancies to give rise to its counterclaim, then it is difficult if not impossible to work
out how such discrepancies relate to the quantified amount sought as set out in the defence and counterclaim. In any event I am not
at all satisfied that the alleged discrepancies are in each instance discrepancies in any event. Much of the allegations relating to the
discrepancies are a product of supposition and guesswork on the part of Mr Hayden and Ms Harrison. Their evidence is entirely
speculative in that regard. There may have been legitimate reasons for the entries made. It is impossible for each of them without
knowledge of the actual job on a simple viewing of the cards to arrive at conclusions based on what is in the main based on a
factual vacuum. The experiences of Mr Hayden, Ms Harrison and Mr Davies with respect to travelling between various suburbs do
not on their own go to prove anything. Simply put neither they nor the Court can know of any particular circumstances experienced
by the complainant with traffic on any given day. In any event even if the complainant got it wrong, rounded off figures or was
inaccurate in some aspects of his recording that of itself does not lead to the conclusion that the complainant was overpaid. All it
means is that in some instances his job cards were wrong.
Given the meticulous monitoring that existed by way of the-two way radio operations, and furthermore given the meticulous
approach of Mr Hayden and Ms Harrison I find it impossible to accept that they would have allowed Mr Kennedy to get away with
cheating the defendant as is alleged he did. If any �real� problem existed I am sure it would have come to their attention well before
the institution of proceedings.
Although the defendant submits that its job cards should not be held against it I take the view there is no reason to depart from the
approach taken by the Full Bench in FMWA v. Arpad Agency Pty Ltd 69 WAIG 1899 at 1903 that�

�This was the respondent�s own record produced from its custody , maintained by it as a duty under the award and
complied within its own knowledge. Indeed, the employer, having produced the records from his custody, prepared and
maintained the time and wages record as was his duty. The record is evidence against the employer in the absence of
evidence to the contrary as to the entries therein� as to the hours worked. Put in another way, it is evidence of the
statements contained therein.�

The job cards are evidence of the hours worked by the complainant. The cards represent part of the defendant�s time and wages
record. The job cards were reviewed, checked and accepted by the defendant at the material times. The defendant�s subsequent
speculative review of those cards does not vitiate such evidence, which is evidence against the defendant.
Production Bonuses
The employment agreements between the parties provided for the payment of a production bonus in addition to the award wage.
The agreements provided for a percentage value of 5% to be � paid on every dollar production completed in excess of $450 on any
normal working day between first start in the morning (7.00 am) through to the completed day finishing at 4.00pm.� (see item 6 of
the agreements - exhibits 5,6 and 7).
Mr Hayden through his evidence clearly demonstrated that it was his view that technicians basically had a choice between working
through their lunch hour breaks and receiving production money for doing that or alternatively claiming overtime but they were not
entitled to both. He repeatedly referred to employees choosing between production bonuses and overtime. It is clear that his view
has permeated amongst technicians who it appears have accepted that was and continues to be the situation. Mr Hayden�s evidence
reveals that he took the view that technicians had the opportunity of working through their lunch breaks if they wanted to in order to
earn production bonuses. That is what most of the technicians chose to do.
In my view Mr Hayden and the defendant misconstrued the effect of the production bonus clause in the employment agreements.
Mr Kennedy�s contract of employment provided that Mr Kennedy works and is paid in accordance with the award. Over and above
that it provided for opportunities to earn other income beyond that provided by the award. There was in fact an opportunity to earn
extra income being the production bonus. However the opportunity to earn production money for work performed during the time
that the lunch hour break would have been taken did not remove the complainant�s entitlement under the award to be paid for that
hour worked when he otherwise would have been at lunch. The payment of the production bonus under the agreement was a
payment to be made in addition to the award entitlement and not instead of it. It was never a situation were employees were entitled
to either one or the other but not both as Mr Hayden perceived it to be. The defendant claims that any production bonuses paid for
that lunch hour worked should be set off against any entitlement that the complainant may have for overtime. However in view of
what I have said above it follows that the production bonuses paid cannot be set off against award entitlements that the complainant
is entitled to. The defendant�s submissions in that regard is therefore rejected
Mr Kennedy worked a 9-hour day each regular working day but had one hour deducted on account of lunch. However he did not
take an hour lunch break. That routine deduction was therefore inappropriate. He was accordingly paid for 8 hours when he should
have been paid for a 9-hour day. By reason of that he routinely worked at least one hour overtime each day.
Conclusion
By virtue of the aforementioned reasons I am satisfied that the defendant has breached the award as alleged in the complaint by
failing to pay the complainant for all overtime worked. As a consequence the defendant has regularly and consistently breached the
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award over the periods set out in the complaints. Furthermore I am satisfied that the calculations contained in exhibit 8 accurately
reflect the underpayments. I find that as a result of the breaches the complainant suffered a total underpayment of $14,775.92.
As to the defendant�s counterclaim I must say that I find it to be without merit. The amount of $13,036.33 quantified as overpaid
bears no relationship to the particularised alleged discrepancies found in the defendant�s defence and counterclaim. The basis upon
which the counterclaim is brought appears to be most confused to say the least. The figure is calculated on the basis that it
represents the difference between the over-award overtime payments made to the complainant and what he would have received
had he been paid at the award overttime rate. The fact is that the complainant was entitled under his employment agreements to be
paid overtime at the over award rate. I find that each of the alleged breaches in the complaint are proved and that the counterclaim
is not proved.
I will now invite the parties to address me on consequential orders to be made as a result of my findings.

G. CICCHINI,

____________________

IN THE INDUSTRIAL MAGISTRATE�S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Complaints Nos 129 and 251 of 2000
Dates Heard: 4 October 2001; and

27 November 2001
Date Delivered: 13 December 2001

BEFORE:  WG.Tarr I.M.
B E T W E E N �

Naomi Lynette Medwid
Complainant

and
Central Metropolitan College of T.A.F.E.

Defendant
Appearances�
Mr RW Clohessy of Union Industrial Advisory Services appeared as agent for the Complainant.
Mr D Matthews of the Crown Solicitors Office appeared as Counsel for the Defendant.

Reasons for Decision.
The Complainant in these proceedings, Naomi Medwid (Rewell), has brought two actions by way of complaint against the
Defendant, the Central Metropolitan College of T.A.F.E.
Firstly, she claims that she was unfairly dismissed from her employment with the Defendant, inter alia, because at the time of
termination she was on sick leave.
In that action she is seeking a finding that the termination was in breach of a workplace agreement between the parties and in
contravention of the provisions of the Workplace Agreements Act 1993 (the Act). She also seeks an order for reinstatement without
loss of benefits.
The second complaint alleges that the Defendant has failed to pay her sick leave from 10 April 2000 in accordance with its
obligation pursuant to the workplace agreement.
There is no dispute that she and the Defendant were parties to a Government workplace agreement (the Agreement) signed by her
on 29 December 1997 and registered pursuant to the Act.
Relevantly, the Act provides:�

18.  Implied provision as to unfair dismissal
(1) There is implied in every workplace agreement a provision that the employer must not unfairly, harshly or
oppressively dismiss from employment any employee who is a party to the agreement.
(2) The provision described in subsection (1) is enforceable under section 51 of this Act or under section 7G of the
Industrial Relations Act 1979, as the case may be, and not otherwise.
(3) A workplace agreement must not exclude the operation of subsection (1) and to the extent that it purports to do
so it is of no effect.

It is accepted by the parties that the Complainant was employed pursuant to the agreement that took effect on 1 January 1998.  She
was employed as a Level 3, Human Resource Adviser in the Human Resources Branch of the Defendant.
Some time in March 1999, the Complainant commenced a period of leave, which included accrued days off, annual leave and long
service leave on half pay.  She was to return to work early in January 2000 having exhausted all of her recreational leave.
During the early part of her leave she engaged in some external employment firstly with the West Coast College and then with the
Ministry of Justice, as it was then called.
While on leave the Complainant became the proprietor of a florist shop trading under the name of Millennium Florist.  That
business name was registered on 14 May 1999 and the Business Names Extract (exhibit U) indicates that the business commenced
on the same day, although the evidence before me is that the florist opened for business on 17 June 1999.  It also shows the
Complainant as the person carrying on the business at the address of 79A Wanneroo Road, Tuart Hill.
The Complainant gave evidence that she had been involved in a florist course, part-time, over a ten year period and had nearly
completed the course when, by chance, she had an opportunity to open a business.  She had been advised that her study had given
her enough qualifications to do so.  It is also her evidence that she was involved in negotiations regarding the business for one or
two weeks prior to its registration.  As I understand the evidence she has continued in the business as proprietor.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 125

While the Complainant has attempted to demonstrate that her involvement in the business was less than full time and of a
managerial or supervisory nature, there is an irresistible inference on the evidence that she was involved on a full time basis as the
primary functionary in the business.
It was she who had spent ten years studying to be a florist and who had the skills and qualifications required to run a florist business
the size of the Millennium Florist.
Her husband gave evidence of his involvement, which included, as he said, 99.9% of the deliveries.  He was also involved in
customer services and ordering.  He said that the Complainant�s duties in 1999 were �more of an overseeing capacity effectively �
supervisory work�.  That evidence is not credible.  Mr Rewell was, at the time, running his own business, did not have the skills or
experience to perform the duties of a qualified florist as they related to the actual flower products and the evidence shows that the
other staff employed were juniors, two of which worked for very short periods.
These actions have arisen because of the course of events that followed a letter sent to the Complainant by Mr Steven David
Musson, the Director of Human Resources, outlining a number of performance issues involving the Complainant. The letter
(exhibit B) was dated 27 July 1999 and was received by the Complainant while she was on long service leave.
Her response dated 9 August 1999 (exhibit C) caused Mr Musson some dissatisfaction.  As he said in his evidence, he was
disappointed by the tone of the letter and the accuracy of some of the responses.  In his view, while he accepted she might have
been upset at receiving the letter while on leave, he believed he had put the matters to her fairly, politely and professionally and he
expected an equally professional response.
Mr Musson responded with a letter dated 6 September 1999 (exhibit X) setting out his continued concerns and what he saw as
inadequacies in her responses to the issues raised by him.
He maintained that there were still outstanding issues in the way she performed her role and that there were issues which would
have to be dealt with on her return, which would be facilitated by the College providing support in the way of mentoring, coaching
and formal training.  The Complainant�s view was that apart from one of the complaints against her she had done nothing wrong
and Mr Musson�s concerns were unjustified and, as she described the situation in her letter of 16 September 1999, the matter was a
�totally unnecessarily pathetic affair�.
Some attempts were made to resolve the situation that had developed and a grievance panel was constituted.  It was the
Complainant�s view, as expressed in the statement prepared for the grievance panel (exhibit Y), that her grievance with Mr Musson
was �based around the unprofessional, intimidating and vindictive manner in which he has handled this entire matter from the
start�.
There is no doubt, on the evidence, that the relationship between the Complainant and Mr Musson had deteriorated and there were
outstanding issues that needed to be resolved.  However, the evidence would suggest that Mr Musson maintained a professional
approach in his dealings with the Complainant and involved others, including Mr Mastrolembo and Mr Fitzgerald in an effort to
resolve the matter.  He maintained however that he had a legitimate right to raise his concerns with the Complainant but admits, as I
have said, that it was unfortunate that those concerns were raised while she was on long service leave.  He explained his reasons for
doing so.
Mr Gary Wayne Fitzgerald, the General Manager, Information and Resources at Central T.A.F.E. gave evidence that he chaired a
grievance panel set up to review the formal grievance lodged by the Complainant after he gave her advice about the procedure.  He
explained that he suggested to the Complainant that she make contact with Mr Musson so that there could be an attempt to resolve
the issues �face to face�.  That, he said, was part of the college�s normal grievance resolution process and if that were not successful
than he would move on to the formal part of the process.  That meeting did not take place and, although at times after the first and
second meetings of the grievance panel with the Complainant, Mr Fitzgerald thought they were heading towards a resolution, it did
not eventuate.
There is strong support for the view that there could be no resolution until the parties got together and that would necessitate the
Complainant returning to work.  The evidence before me leads me to conclude that was something the Complainant did not want to
do.
I find it difficult to accept that it was just by chance that she opened a florist shop while on leave.  She had arranged, after all but
completing her florist�s course, to take the longest amount of leave she could, which included long service leave on half pay.  In
fact, leave from March 1999 to 5 January 2000.
She became involved in the purchase of the florist shop probably as early as April 1999 and, as I have found, was the primary
person involved in the running of the business.  It follows, I believe, that it was not in the interest of the business for the
Complainant to return to the college on 5 January 2000 and that is why she made the applications she did.
The first was a request for a severance payment made in her submission to the grievance panel.  She next applied for reinstatement
of four months long service leave because of the interruption to her long service leave caused by those matters that led to these
proceedings.  As a result her leave was extended by one month to 7 February 2000.
On 21 January 2000, two weeks before she was to return, she applied for six months leave without pay �so she could take a
holiday�.  That application was refused and she was instructed to return to work on 7 February 2000.
It would appear that around this time she had made contact with her industrial agent who wrote to the Defendant on 31 January
2000, which resulted in the response (exhibit H) confirming she had to return to work on 7 February 2000.
On 2 February 2000 the Complainant obtained a medical certificate from Dr Caroline Chin indicating that she was unfit for work
for two weeks from 7 February 2000.  This certificate was followed by another for a further two weeks from 22 February 2000 to 7
March 2000.
One could be forgiven for suspecting that the Complainant applied for sick leave so as to avoid returning to work and, as a result,
continue to run the florist business.
Dr Chin�s evidence was that the certificates were based mainly on what the Complainant had told her.  She said she was relying on
what the Complainant had told her.  There was no mention of stress by the Complainant when Dr Chin saw her in November or
December 1999.
The Complainant had seen Dr Terace, a consulting psychiatrist, in relation to a workers compensation claim in July 1999.  His
report and evidence was that the Complainant was distressed, upset, angry, frustrated and demoralized, but concluded that these
were all in the realms of normal mental experiences and that the Complainant was fit to return to work.
Dr Chin did not give evidence that she was aware of Dr Terace�s report, but conceded she would probably heed the advice she
received from a consulting psychiatrist.
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While it is usual to accept a medical practitioner�s certificate as being sufficient evidence that a person is not fit to work, I am, in
this case, not convinced that Dr Chin�s certificates can be relied upon, particularly when the Complainant was, in fact, working full
time at the time she was on sick leave from the college.
I do not find the Complainant to be a reliable witness generally.  She claims that she was open about her involvement in the florist
shop.  Her evidence in regard to her dealings with Ms Susan Julie Egerton was not supported by Ms Egerton whose evidence was
believable.
The Complainant was a human resources adviser and was well aware of her obligations in regard to applying for approval to
undertake external employment.  She failed to make application until almost forced to on 6 December 1999.  The description of her
duties as managerial was misleading.  As I have found she was the hands-on florist at Millennium Florist.  Her interpretation that
the approval was until further notice and not only while she was on long service leave has no basis.  She could not be that naive as
to think she would get approval to engage in external employment while on sick leave.
The Defendant maintains that the Complainant repudiated the contract of employment and that its acceptance of that repudiation on
10 April 2000 terminated the employment.
There can be no doubt that a contract of employment requires both parties to fulfill their part of the contract.  The workplace
agreement between the parties sets out the general terms and conditions applying to both parties.  It is a fundamental condition
applying to the employee that she will perform those duties allocated to her and she could only do that if she attended at her place
of work.  There are, of course, circumstances where she may be excused from attending, such as when on approved recreational
leave, approved sick leave or workers compensation.
The Complainant�s workers compensation claim failed and she had exhausted all her recreational leave.  She had been requested to
return to work on several occasions but failed to do so, claiming to be unfit for duties due to illness.
In my view the Defendant was justified, in all the circumstances, in coming to a decision that the Complainant did not intend
returning to work in the foreseeable future to perform her duties as required, and her claim to be unfit to do so was not sustainable.
It was also justified in concluding that the Complainant had repudiated the contract of employment and that led to her lawful
termination.
It follows therefore that both her claim of unfair dismissal and for unpaid sick leave from 10 April 2000 must fail.
Accordingly, both actions will be dismissed.

W. G. TARR,
Industrial Magistrate.

WORKPLACE AGREEMENTS—Matters pertaining to—
2001 WAIRC 04353

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MAUREEN PATRICIA WOODS, APPLICANT

v.
HOME BUILDING SOCIETY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 7 DECEMBER 2001
FILE NO. WAG 3 OF 2001
CITATION NO. 2001 WAIRC 04353
_________________________________________________________________________________________________________

Result Application pursuant to section 7F discontinued.
Representation
Applicant Ms M. Woods
Respondent Ms Z. Bafile
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 7F of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS this matter was listed on 21 June 2001 to determine the facts leading to the making of the application and
whether the application brought before the Commission was properly founded for the purposes of section 7F of the Industrial
Relations Act 1979;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
AND HAVING HEARD Ms M. Woods on behalf of herself as the applicant and Ms Z. Bafile on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2001 WAIRC 04485

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SUSAN ELIZABETH ANDERSON, APPLICANT

v.
EASTERN GOLDFIELDS MEDICAL DIVISION OF GENERAL PRACTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. APPLICATION 958 OF 2001
CITATION NO. 2001 WAIRC 04485
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr A. Dungey (of counsel)
Respondent Mrs L. Ellery (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Anderson was employed as office co-ordinator for the respondent from 8 January 2001 until her dismissal on 17 May 2001.

The reason for her dismissal, taken from the letter of dismissal, was an inability to adjust to the organisation�s needs where it
required an open flow of communication between her position and that of the CEO, Ms Duggin. It identified the main
problems as an unwillingness to communicate, lack of initiative and a manner seen as abrupt. It described her attitude as
defiant and recalcitrant when counselled leaving the respondent no alternative but to dismiss her. She was dismissed effective
immediately with payment of four weeks� wages in lieu of notice.

2 Ms Anderson claims her dismissal was unfair because she was not provided with definitive reasons why the respondent was
unhappy with her performance, was given no opportunity to rectify the situation, Ms Duggin�s instructions were unclear and
erratic and she had no idea she would be dismissed.

3 Evidence of Ms Anderson�s performance was principally given by her and Ms Duggin. The respondent also called evidence
from Ms Brown, the respondent�s Health Programme Manager and from Ms Harrison, who works in clerical and
administrative position for the respondent.

4 Ms Anderson�s evidence is of an extensive and satisfactory history of work in clerical, secretarial and personal assistant
occupations. She was employed to work closely with Ms Duggin and that Ms Duggin has a tendency to do things herself.
When Ms Duggin stated that she needed her to come in to her office more regularly, Ms Anderson suggested regular morning
meetings. Her evidence is that she loved her work, found the people at work friendly and found the work easy. She believed
she got on well with the staff and was happy at least until the car-cleaning incident.

5 Ms Duggin sent an email to her on April 30 (exhibit A6) requesting that Ms Anderson arrange to have the respondent�s car to
be cleaned inside and out and filled with petrol. She rang two car detailers and got quotes of $144 and $33 respectively. She
used the $33 detailers. Later, when Ms Duggin asked where Amanda was, Ms Anderson informed her that she had taken the
car to the car detailers. Ms Duggin said words to the effect that �we are a hands-on organisation�. Ms Anderson later asked Ms
Duggin what she had meant and whether she had meant that Ms Anderson was to have cleaned the car herself. Ms Anderson
states that she did not receive a direct answer but that Ms Duggin stated that she was �always spending money�. Ms Anderson
disagreed. She felt as though she had done something wrong, yet she had not.

6 Ms Anderson�s evidence was that she was shocked when later Ms Duggin told her that complaints had been received that she
had been �rude� to doctors on the telephone. On another occasion Ms Duggin had asked her to �nip out� and get some
sandwiches to be cut up for 3 people for a working lunch. Ms Anderson knew that for Board meetings sandwiches were
usually obtained from a place which had gourmet fillings. Ms Duggin had stated in the past that she had liked them so she rang
up and had sandwiches delivered.

7 Towards the end of her employment, however, she felt she lacked Ms Duggin�s support and things �did not quite return to
normal� for her. She was very upset at the verbal warning given to her by Ms Duggin on Friday 11 May. The following
Monday Ms Duggin�s door was shut and she waited for the verbal warning to be given in writing. This did not occur and she
took the following two days off on medical advice (providing the appropriate certificates) and returned to work on the
Thursday, when she was dismissed. Ms Anderson says she was horrified at being dismissed and that in all her work history,
nothing like it had occurred to her before.

8 Ms Anderson refutes the grounds for her dismissal as given in the letter, and as contained in the respondent�s Notice of
Answer. She says she took a number of initiatives. She re-organised the stationery cupboard, arranged for a particular rubber
stamp to be made, purchased a windscreen reflector, arranged cleaning the outside of the building and stopped the use of a
high-pressure hose for the purpose, she built upon Ms Duggins� idea of vouchers for student packs and she shopped around to
have computer carry cases included in the supply price of computer notebooks. She says she was conscious of the need to be
careful with the respondent�s money. Ms Duggin signed off on all stationery orders prior to purchase and she was never told
she had bought excess stationery . She set up an account with an alternate supplier, but it was not competitive. She arranged an
account for petrol, without an account fee, in place of petty cash.

9 She states that she cleaned dishes in the kitchen and tidied up. She did not refuse to clean the archive shed, but it was �creepy�
with spider eggs and she has a problem with spiders. She had never been told that there was to be a bush-weekend retreat she
would have to attend, but she would have had no problem as long as there were no spiders. In any event, there was no such
weekend for 2001. She genuinely forgot when she was employed to advise that she had already arranged for a holiday in June
on a non-refundable ticket and was not being dishonest.

10 Ms Anderson was extensively cross-examined on her evidence and I refer later to some of the evidence which arose out of that
cross-examination.
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11 Ms Duggin�s evidence is that Ms Anderson started her employment well and seemed interested in the job. However, Ms
Anderson�s attitude declined. She preferred some tasks over others and delegated things she did not like doing. Ms Duggin
informed Ms Anderson that she wanted greater support and assistance from her but states that Ms Anderson replied that she
would not have accepted the job if she had known it was to be a personal assistant role. Ms Duggin says that she regularly
stated she wanted a more open flow of communication between them. Ms Duggin explained that she made Ms Anderson
permanent after 3 months because the job in her job description was being done. However, Ms Anderson�s attitude seemed to
change after a receptionist was appointed in late March. Ms Duggin concedes she did not put anything in writing to Ms
Anderson but hoped that things would improve by talking to her. Her evidence is that it did not seem to work.

12 Ms Duggin was also extensively cross-examined on her evidence and I refer later, where necessary, to that evidence.
13 Although I advised the parties when the matter was heard in Kalgoorlie that I would endeavour to issue the decision in this

matter after considering it overnight, I have preferred to reserve my decision in this matter for a longer period to more fully
reflect upon the evidence.

14 I have reached the conclusion that in general, where the evidence of Ms Anderson and Ms Duggin conflict, I prefer the
evidence of Ms Duggin. I do so for these reasons. Ms Duggin�s evidence that Ms Anderson started well but that as time passed
her attitude changed, that she liked doing some tasks and not others and tended to give a lot of things to Amanda, was
supported by the evidence of Ms Brown. I have no difficulty accepting the evidence of Ms Brown and thus her evidence that
Ms Anderson became reluctant to do tasks, saying some things were not her area and that Ms Anderson�s tone made her stand
back, including her shock at hearing a comment made about Ms Duggin by Ms Anderson which was derogatory of Ms Duggin,
is quite significant.

15 Ms Duggin�s evidence that Ms Anderson changed after the receptionist commenced and that she gave the receptionist a lot of
tasks is also supported by Ms Harrison�s evidence. Ms Harrison also stated that she had been told by at least Ms Duggin and
Ms Brown that Ms Anderson had been hard to get along with, which supports the evidence of Ms Duggin and Ms Brown.
I found significant Ms Harrison�s evidence that while she herself did not have a problem with Ms Anderson, that was because
she �has a stronger personality�.

16 Therefore, while I accept Ms Anderson�s evidence that she showed initiative in some areas, such as the stamp, windscreen
reflector, cleaning the outside of the building, having computer carry cases included in the supply price, and the morning
meetings with Ms Duggin, I have not been persuaded by Ms Anderson�s evidence that there is no substance to Ms Duggin�s
evidence. While I accept that the suggestion of the morning meetings was positive, I find their frequency dropped off to only
one or two a week. I find the reduced frequency is consistent with the evidence that Ms Anderson�s interest in the position
seemed to lessen in the latter part of her employment and that she had said she would not have accepted the position if she had
known it was a personal assistant role to Ms Duggin.

17 I find the evidence that Ms Anderson�s interest in the position seemed to lessen in the latter part of her employment to be made
out also from her own evidence and from the emails (exhibit R2). In particular, I consider Ms Anderson�s evidence that she
was looking for alternative positions, because she was still looking for the ideal job, to be significant. Her comment made in an
email that she finds her job �very cruisey� is dated 19 April 2001, and the comment that it is �very cruisey and sometimes very
boring�, a comment that I find is quite consistent with a growing lack of interest, is dated 20 April 2001. As she herself said,
she found the work enjoyable but boring and was looking for something more stimulating or intellectually challenging. In that
context, her comments in the email about �striking a blow for the government�, which in some circumstances might be an
example of levity, and also for which she now apologises, in these circumstances support the respondent�s evidence that in the
latter part of her employment her attitude and her regard for the respondent left a great deal to be desired.

18 I find therefore that the evidence of Ms Duggin that there was not the open flow of communication and that there seemed a fall
off in Ms Anderson�s attitude, is made out over the evidence of Ms Anderson to the contrary.

19 I also find that Ms Duggin did raise her reservations about the open flow of communication with Ms Anderson on a number of
occasions. However, while Ms Duggin expected Ms Anderson to show initiative in this regard, Ms Anderson believed she was
showing initiative and expected Ms Duggin to tell her what Ms Duggin wanted, which is the very thing that Ms Duggin did not
expect to have to do. I also find that towards the end of her time there, Ms Anderson was not receptive to initiating any
changes. I do so because of the evidence that the frequency of morning meetings fell away, that she delegated work and that
her response to criticism was to become indignant and to say, in Ms Duggin�s evidence, �that cannot be right� and asking who
it was that complained about her. While I quite accept Ms Anderson�s evidence that she was very shocked at the suggestion, it
did not prompt her to change anything about her attitude or manner. Ms Anderson admits that she �discounted� matters that
were raised with her although she states that it was because she did not know what she was doing that was wrong. On the
evidence, I find that this tends to support the respondent�s position that Ms Anderson did not accept criticism well.

20 Ms Anderson claims that Ms Duggin did not specifically tell Ms Anderson what she wanted done and for that reason her
dismissal was unfair. For example, what should or should not be delegated and the manner of cleaning the car inside and out
was left to Ms Anderson. I find that this is made out. Ms Duggin did leave things to Ms Anderson to be done but I have found
the strength of the issue Ms Duggin�s raises goes more to Ms Anderson�s approach overall towards the end of her employment.

21 I turn to consider the fairness of the dismissal which occurred. It is significant in my view that Ms Anderson had been on
probation for 3 months to 9 April 2001 and had then been confirmed as permanent in a letter that states she is confirmed with
pleasure on the part of Ms Duggin, and with congratulations by Ms Duggin on Ms Anderson�s professionalism and quality of
work undertaken already (exhibit A5). While that may be surprising, as Ms Brown stated, it nevertheless can only have been
confirmation to Ms Anderson that how she had performed to date was most acceptable. As Ms Duggin stated in her evidence,
Ms Anderson was doing the job in her job description. I therefore accept Ms Anderson�s evidence that before the warning of
11 May 2001 she had no idea she might be dismissed, and possibly no idea even on the day of dismissal.

22 For the dismissal of an employee for poor performance to be fair, the employee should, so far as practicable, be given a
warning that their employment is in jeopardy and an opportunity to improve. Failure to warn, where appropriate (see Sewards v
Canon Copiers Australia Pty Ltd (1983) 5 IR 227 at 232 and Willis v Western Motor Company Pty Ltd (1985) 10 IR 203) is
relevant to the question of whether the employee has had �a fair go all round�; no injustice will result if the employee could be
justifiably dismissed without appropriate warning, or without explanation, or if the explanation would not have made any
difference (see Hocking v Public Service Association of South Australia Incorporated (1978) 45 SAIR 637 at 658, as cited in
FMWU v Cat Welfare Society Incorporated (1991) 71 WAIG 2014 at 2022). In such a case it is appropriate to ask whether, if
Ms Anderson had been given an opportunity to respond and an opportunity to show a change in her attitude, it could have
made a difference to the outcome: see Stead v SGIO (1986) 161 CLR 141 at 145-6; 67 ALR 21 at 23.

23 It is agreed that on Friday, 11 May 2001, Ms Duggin warned Ms Anderson about at least poor communication skills and that
Ms Duggin was not getting enough from Ms Anderson. I find for the reasons set out above that the warning was justified. It
was given orally but it is not argued that Ms Anderson�s contract of employment required warnings to be given in writing and
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therefore the oral warning was perfectly valid. However, Ms Anderson was given no practical opportunity to respond to the
warning and no opportunity to improve. Although, as I find, Ms Duggin had told Ms Anderson that the warning would be
confirmed in writing and she would be given an opportunity to respond to it, she changed her mind on Monday, 14 May 2001
and decided that the situation warranted Ms Anderson�s dismissal. I accept Ms Duggin�s evidence that for her things had
become so untenable.

24 However, I am not persuaded that Ms Anderson�s performance and attitude had deteriorated to such an extent that it warranted
what was, in effect, a dismissal without warning when on 9 April 2001, five weeks earlier, Ms Anderson had been confirmed
in her position and congratulated on her professionalism and quality of her work. For the respondent to fairly dismiss her
without warning, Ms Anderson�s work performance would need to have deteriorated so markedly as to show that the warning
could have made no difference. There is too much of a gap between professionalism and quality of work on 9 April 2001 and
such poor performance as to warrant a decision to dismiss on 14 May 2001.

What is the evidence for that change from 9 April 2001?
25 There is no evidence that Ms Anderson did not attend for work during the period. She may have been punctual in attending and

leaving, and in taking her lunch period, but I cannot see valid criticism for that unless it is clear that in doing so, work which
needed to be done was not done. The Esperance example occurred in early February, not in this period. The car cleaning
incident is not, on the evidence, an example of poor work; Ms Anderson did exactly as she was asked to do: arrange cleaning
inside and out. Even if I accept that Ms Anderson did not do what she was asked to do when asked to get some sandwiches
herself, the issue is trifling overall. Indeed, I find the issue of the sandwiches to be a small issue, as I suspect Ms Harrison
believes it to be, and there is no evidence of Ms Anderson lying about it as suggested in the Notice of Answer and Counter
Proposal.

26 The discussion between Ms Anderson and Ms Duggin regarding complaints received about her attitude being not friendly,
perhaps even rude, towards doctors were after 9 April 2001 and on the evidence Ms Anderson showed no inclination to accept
criticism, but I query whether that of itself can justify her dismissal. Similarly, I have not lost sight of the mixing up of the
doctor and specialist for the media presentation and the issue of spiders in the archives, nor the comment about future
attendance at the bush weekend. However, the evidence does not suggest that Ms Anderson�s work was not otherwise being
done and I find it difficult to conclude that fairness towards Ms Anderson does not include the opportunity to improve after the
warning which was given.

27 I note Ms Duggin�s evidence that she did not think there would be any change. I have given thought to the submission from the
respondent that Ms Anderson was spoken to, perhaps counselled, on many occasions yet did not show any tendency to improve
towards the end of her employment. Ms Anderson admits she did discount the comments made to her. However, the very
purpose of a warning is to put the employee on formal notice that unless there is some change, the employee�s employment is
in jeopardy. If there is then no improvement, then it is difficult to see how the dismissal can be claimed to be unfair. I am
unable to say that if Ms Anderson had been given a chance to improve after the warning had been given, it could have made no
difference to the outcome.

28 The procedure followed by an employer is only one factor to be taken into account by the Commission when it assesses
whether or not a dismissal is unfair. In some circumstances, the procedural steps may be an important factor. Those steps will
be important if the evidence is that if the procedures had been followed it could have made a difference to the outcome.

29 I find that, if Ms Anderson had been given some time after the warning to improve, it could have made a difference to the
outcome and that her dismissal on 17 May 2001 was unfair but only for that reason.

30 Having found the dismissal to be unfair, I turn to consider the remedy sought by Ms Anderson. She seeks reinstatement. It is
opposed strongly by the respondent and, in my view, with good reason. I found the evidence of the altercation which ensued
when Ms Duggin dismissed Ms Anderson is clear. I have no difficulty in concluding that Ms Anderson pushed Ms Duggin
aside in a manner which broke Ms Duggin�s neck chain, left a mark on her neck as a result and stretched the collar of her top. I
find Ms Duggin stumbled and bruised her leg as a result. Ms Duggin�s evidence is corroborated by that of Ms Harrison who
was in the vicinity at the time and who assisted Ms Duggin. The photograph of the broken neck chain (exhibit R1) is
compelling. Ms Anderson�s evidence that she did not grab Ms Duggin�s collar and that she did not know how the neck chain
could have come to be broken is rejected.

31 While I find that both Ms Duggin and Ms Anderson found the situation stressful, Ms Anderson�s action was not warranted and
I cannot see that it might be possible to reinstate the employment relationship.

32 Further, Ms Duggin�s accusation that Ms Anderson was attempting to steal the respondent�s property by putting her daily
workbook, a spiral-backed writing book, in her bag shows the breakdown in the relationship was complete. Ms Anderson did
put the book in her bag, although I suspect that was more due to habit than a deliberate act following her dismissal. The
Commission has not been informed that there was anything written in the workbook which might have warranted it being
removed by Ms Anderson, and I regard the incident as minor other than as a demonstration of the tension of the event.

33 Compensation for the unfair dismissal is for the loss and injury caused by the dismissal. I am persuaded that the only loss to
Ms Anderson caused by the dismissal is the loss of an opportunity to have improved following the warning. In assessing that
period of time I take into account the relatively short period of Ms Anderson�s service and that in the small office environment,
any improvement would have been apparent soon. In my view, a period of two weeks is a reasonable period and Ms
Anderson�s loss is measured by the wages she would have earned in a further two weeks of employment. While I have had
regard to the submission that loss may encompass issues other than economic loss, I am not persuaded that the facts of this
matter establish further loss. Indeed, I cannot be confident that, even if two weeks of further employment could have made a
difference, Ms Anderson�s employment would have continued past that time.

34 Ms Anderson also claimed that it was a benefit under her contract that she should be paid for the unexpired portion of a fixed
term of employment. However, the evidence does not show that Ms Anderson was a fixed term employee. In fact, I find she
was a permanent employee and in any event, even if it could be said that the letter confirming her employment (exhibit A5)
provided an end date for her employment, the balance of the contract of employment would permit a term of reasonable notice
to be provided for its termination. A contract which can be terminated within its term is not a fixed term contract (Anderson v
Umbakamba Community Council (1994) 1 IRCR 457 and Cooper v Darwin Rugby League (1994) 57 IR 238; and see too
ALHMWU v Royal Perth Hospital (FB) (1994) 74 WAIG 1878).

35 A Minute of Proposed Order now issues.

_________
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2002 WAIRC 04509
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUSAN ELIZABETH ANDERSON, APPLICANT
v.
EASTERN GOLDFIELDS MEDICAL DIVISION OF GENERAL PRACTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 7 JANUARY 2002
FILE NO. APPLICATION 958 OF 2001
CITATION NO. 2002 WAIRC 04509
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr A. Dungey (of counsel)
Respondent Mrs L. Ellery (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A. Dungey (of counsel) on behalf of the applicant and Mrs L. Ellery (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that dismissal of Susan Elizabeth Anderson on 17 May 2001 by Eastern Goldfields Medical
Division of General Practice was unfair by reason of the lack of proper warning.

 (2) DECLARES that reinstatement is impracticable;
(3) ORDERS that Eastern Goldfields Medical Division of General Practice forthwith pay to Susan Elizabeth

Anderson a sum equivalent to 2 weeks� wages as compensation for the dismissal which occurred.
(4) ORDERS that the claim for a denied contractual benefit be dismissed.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2001 WAIRC 04348
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANNE CHURCHILL, APPLICANT
v.
PHARMACIA AND UPJOHN (PERTH) PTY LIMITED, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 6 DECEMBER 2001
FILE NO. APPLICATION 2077 OF 2000
CITATION NO. 2001 WAIRC 04348
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that the Respondent pay the Applicant compensation of one
month�s pay of $2,804.21.

Representation
Applicant Mr B L Nugawela of counsel
Respondent Mr J H Brits of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The Applicant, Dianne Elizabeth Churchill (�the Applicant�) has made an application under s.29(1)(b)(i) & (ii) of the

Industrial Relations Act 1979 (�the Act�). The Applicant claims that she was harshly, oppressively or unfairly dismissed by
Pharmacia and Upjohn (Perth) Pty Limited (�the Respondent�) on 1 December 2000. The claim under s.29(1)(b)(ii) was not
pursued at the hearing.

2 The Applicant was employed by the Respondent as a Pharmaceutical Operator which required her to operate machinery that
filled, processed and packaged various drugs, including drugs covered by Schedule 8 of the Poisons Act 1964. Drugs
manufactured by the Respondent include Lignocaine, Chlorhexidine and Morphine. Because of the nature of the drugs
manufactured by the Respondent, the Respondent requires a high level of honesty and integrity from their employees to ensure
that the drugs are kept secure.

3 The Applicant was dismissed after she failed to provide a police clearance certificate and it emerged that she had been
convicted of an offence of stealing as a servant when she was employed by a garden chemical manufacturing company, David
Gray & Company Pty Ltd.

Background
4 The Applicant first commenced employment with the Respondent on 30 May 2000 as a pharmaceutical operator. The

Applicant came to be employed by the Respondent after she made an application for employment and filled out an application
for employment form sometime in early 2000. In an application form titled �Employment Details� the Applicant was required
to set out the names of previous employers and details of positions held. Among other questions she was required to answer the
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question, �Have you had any criminal convictions (excluding traffic infringements)?� to which the Applicant circled on the
form �No�. At the bottom of the form the Applicant signed the following declaration�

�I hereby apply for the aforementioned position and am fully aware that if the information I have provided is false or
misleading my employment may be terminated.�

5 On 29 May 2000, the Applicant was provided with a written offer of a contract for casual employment. Whilst the offer
describes the nature of engagement as casual the Applicant says that she commenced work on a full-time basis on 30 May
2000.

6 It was expressly a term of the engagement of the �casual contract� that�
�A Western Australian State Police clearance certificate is required to be produced within fourteen (14) days of
commencement of employment.�

It was also a condition of that contract that:
�The Company may terminate this contract by giving the Employee one (1) hours notice, or alternatively paying salary
in lieu of notice. This one (1) hours notice period does not apply if the Employee is deemed to have acted in a manner
consistent with wilful misconduct, neglect of duty, or breach of this employment agreement.�

7 Despite being advised that it was a condition of her contract of employment that she produce a Police clearance certificate, the
Applicant did not produce such a certificate until after her employment was terminated.

8 After working for a period of time pursuant to the terms of the casual contract of employment the Applicant made application
for permanent employment. On 13 September 2000 the Applicant filled in an application form for employment in which she
was required to again, answer a question in relation to convictions. In particular she was asked the question�

�Have you, in the last ten years, in WA, or elsewhere, served any part of a sentence of imprisonment, or been convicted
of any criminal offence? (A criminal conviction is not automatically a barrier to employment. Consideration will be
given to individual circumstances). If yes, please provide details: ����

To that question the Applicant ticked the �No� box. In the application form information in relation to her previous
employment was also required. In her response she stated that she was employed by David Gray & Company Pty Ltd for nine
years and her reason for seeking a change from that position was, �Wanted less hours�. On the last page of the application
form, the Applicant signed the following declaration�

�I declare that all the information I have supplied in this application is true and correct. I understand that any
misrepresentation of facts in this application could be cause for termination if employed. ��

9 On 3 October 2000, the Applicant was offered a fixed term contract of employment, the terms of which were set out in writing.
The Applicant accepted that offer on 5 October 2000. The material terms of the contract were as follows�

�This letter is to confirm our offer of fixed term employment as a Pharmaceutical Operator in the BFS & General
Production Area. You will employed in accordance with the Pharmacia & Upjohn (Perth) Pty Limited Pharmaceutical
Operator Certified Agreement 2000 which is available for your perusal in the Human Resources Department. Your
salary and other benefits are as detailed below�
Employment Position: Pharmaceutical Operator Basic
Employment Type: 12 Months Fixed Term Contract
Company Benefits Waiting Period: 3 Months
Roster: Dayshift Roster 8
Area: Production Sterile
Reporting to: Production Supervisor (Wendy Woodall)
Commencement Date: Thursday, 5 October 2000 until

Friday, 5 October 2001.
Salary: $29,061.77 per annum
Superannuation Contributions: 8%
Private Health Cover: Eligibility for participation in the Company�s Corporate health scheme in accordance with HR
Policy HR036.
Depending on operational requirements within the Sterile, General and Oncology Production Areas, the Employee may
be required to work various other shifts from time to time.
�
Police Clearance
A Western Australian State Police clearance certificate is required to be produced within fourteen (14) days of
commencement of employment.
Termination
The Company may terminate this contract by giving the Employee one (1) months notice, or alternatively paying salary
in lieu of notice. This one (1) months notice period does not apply if the Employee is deemed to have acted in a manner
consistent with wilful misconduct, neglect of duty, or breach of this employment agreement as per the Certified
Agreement.�

10 The Applicant�s employment with David Gray & Company Pty Ltd did not come to an end because she wanted less hours. The
Applicant said that the company is a family company run by a Mr Gray. The company manufactures garden products and Mr
Gray allowed all his employees to take home as many of the company�s products as they wished. The Applicant said whilst she
was employed by David Gray & Company Pty Ltd she had a friend staying in her house by the name of Mr Ian Fay, whom she
had known since she was a teenager. She said that Mr Fay was unemployed and an alcoholic. She testified that whilst he was
living at her house she found that her garden products had gone missing. When she questioned him he informed her that he was
taking the products to Bunnings and making a claim for a cash refund after claiming they were products purchased from
Bunnings. The Applicant said that she got Mr Fay a job at David Gray�s because he was draining her financially, but the job
only lasted for about three days. She said that after he ceased work he asked her to take products from David Gray�s,
specifically ant killer, so he could take the products to Bunnings to obtain a cash refund. She said she agreed to his request
because he was draining her financially and he kept pestering her. It was apparent from her evidence that Mr Fay was
apprehended by the police and both she and Mr Fay were charged. It emerged from a police clearance certificate tendered into
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evidence that the Applicant was charged and convicted of 11 counts of stealing as a servant and 11 counts of fraud on 1 April
1998. As a penalty for the offences she was ordered to carry out 120 hours community work and was given a community-based
order for a period of 18 months. Pursuant to s.62 of the Sentencing Act 1995 the nature of a community-based order is that if
the offender commits another offence whilst the order is in force, the offender may be sentenced again for the offence to which
the original order relates. Further, during the currency of the order the offender must comply with certain prescribed
requirements, including reporting to a community corrections centre.

11 The Applicant testified that the reason why her employment with David Gray & Company Pty Ltd ceased was not because she
wanted less hours but because after she was charged by the police, she found it very difficult to look Mr Gray in the face and
that both of them agreed she should leave. The Applicant also testified that after she was charged she wrote to both Mr Gray
and to Bunnings apologising for her part in the offences. She also paid Mr Gray for the products that were taken.

12 The Applicant said that prior to going to court in relation to the charges, her lawyer, Mr Kitto, advised her that she would not
have a police record but that she would get a fine and probably get community service. She said that when she went to court
the day in question was a blur, she was very distressed and she did not know that she had been convicted of an offence, only
that she was told she had to pay a fine and carry out 120 hours community service. She said that when she filled out the
application form for employment with the Respondent in early 1999 she circled �No� in answer to the question �Have you any
criminal convictions?� because she honestly believed that she did not have a criminal conviction.

The events that led to the Applicant�s employment being terminated
13 The Applicant testified that about six weeks after she had commenced employment for the Respondent in May 2000, she was

asked by the Respondent�s Recruitment and Administration Officer, Helen West, whether she had obtained a police clearance
certificate. She said Ms West was the person who offered her employment on behalf of the Respondent. The Applicant said she
informed Ms West that she had not obtained a certificate. The Applicant testified that on that evening she telephoned the police
and spoke to a police officer and after telling him what had happened at David Gray & Company Pty Ltd the policeman
informed her that the police computer showed that she did have a record and he told her to speak to her employer and tell them
the circumstances of the offences. She said that the next day she made an appointment to see Ms West and she told her of the
events set out in paragraph 10 of these reasons.

14 The Applicant said that Ms West told her that the Respondent was only interested in drug related cases because they were a
pharmaceutical company, that not to worry and to bring her police clearance certificate to her. The Applicant, however, did not
provide a police clearance certificate and when questioned why she did not, she said she obtained the paperwork for a national
police clearance certificate but did not make an application for a certificate as she was just �hoping it would go away and the
matter not surface�.

15 When asked why she lied on the application form he filled out by her on 13 September 2000 she said that Ms West had told her
they (the Respondent) were only looking for drugs and to bring the police clearance certificate to her. She said she did not want
to compromise Ms West so she circled �No� in answer to the question whether she had been convicted of any offence.

16 The Applicant says that after she commenced full time employment in October 2000 she was required to work on the
Rommelag 6 machine, which is a machine that fills, prints and packs ampoules.

17 The Applicant says that the real reason why her employment was terminated was because of conflict with Ms Wendy Woodall,
a Production Supervisor. The Applicant says that when she commenced using the Rommelag machine she found it very
difficult to operate as she had only had experience in manual packing in the printing section of the packing hall. She said she
was asked to operate the Farcon section of the machine and when she did so the machine began to jam in three or four sections.
She said Ms Woodall came into the room and the Applicant advised her that she was unable to operate the machine as she had
not been shown how. She said that Ms Woodall was annoyed and directed her to work on the packing table. A few days later
Ms Woodall informed the Applicant that she was required to have a meeting with the Production Manager, Mr Brett Alderson.
She said she met with Mr Alderson who said that he had heard she was having trouble operating the machinery to which she
responded it was because she had not been trained to do the work. She said that Mr Alderson asked her if she would like to
receive some training to which she replied, �Yes�. She said that Mr Alderson informed her that he would be going on holidays
for two weeks but that he would speak to her when he returned from leave.

18 About a week later, the Applicant was working on the printing machine when a printing error occurred which caused a very
fine line across the labels which were being put on ampoules. She said the error had occurred whilst another employee, Ryan,
was working on the machine and he had passed the labels. The Applicant said that Ms Woodall came into the room, saw the
fine lines across the labels and became really angry. She (the Applicant) said she offered to stay back after work and rub the
lines off to which Ms Woodall replied that there was no need. As a result of this altercation the Applicant went to see the
Production Controller, Mr Geoffrey Burt, with Ms Woodall. She asked Mr Burt why she was being picked on for these
mistakes and she complained that others were making huge mistakes, whereas hers were minimal. The Applicant says that Mr
Burt said to her, �Don�t worry about what everybody else is doing. We are just watching you.� She said she told him she had
not had any training and that Mr Alderson had offered her training. She said that Mr Burt told her to just carry on with her
duties as she used to do when she was working on the printing machine in the packing hall.

19 Sometime after the meeting with Mr Burt, the Applicant received a letter from Mr Michael Morgan, the Respondent�s Human
Resources Manager, dated 8 November 2000 advising her that her hours of work had been increased to 42 hours per week and
as a result in the change of hours, her salary was increased to $33,650.47 per annum.

20 On 29 November 2000, Ms Woodall informed the Applicant that she was required to attend a meeting with Mr Morgan. Prior
to the meeting the Applicant was asked by Ms Woodall whether she had a police clearance certificate. The Applicant said that
she informed her that she did. The Applicant said she went to the meeting and that Mr Burt was present together with the
Union representative and Mr Morgan. She said that there was a discussion at that meeting about the difficulty she was having
with Ms Woodall and that at the end of that discussion Mr Morgan informed her that no one was there to crucify her and Mr
Morgan offered her training. She also testified that there were some other issues raised at that meeting. When cross-examined
about this part of the meeting the Applicant said that she felt quite positive about the outcome. At the conclusion of the
meeting Mr Morgan said to the Applicant that she had not provided a police clearance certificate and did she have a problem
with a police clearance. The Applicant testified that she said, �Yes� (meaning she did have a problem) but that she had told
Helen West about it. The Applicant said that Mr Morgan informed her that he did not need to hear about it, but she said that
she wanted to tell him about the matter, so she told Mr Morgan about what happened at David Gray�s. The Applicant said that
he then went and spoke to Helen West.

21 When Mr Morgan returned he informed her that he would have to suspend her to conduct an investigation and that he would
give her a week�s pay. She said Mr Morgan telephoned the Cannington Police Station to arrange for her to obtain a police
clearance certificate and then directed her to go to the Police Station to make an application for the certificate.
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22 On 1 December 2000 the Applicant received a letter from Mr Morgan advising her that her employment had been terminated.
The letter stated�

�Dear Dianne
RE: TERMINATION OF EMPLOYMENT
At our meeting on 29 November 2000 you were questioned by myself about the reasons for your failure to produce a
Police Clearance despite several requests for you to do this. At this meeting you admitted to having been convicted of
an offence relating to stealing from your previous employer David Grays, although you could not remember the specific
details of this offence.
The outcome of this meeting was that your employment was suspended until I could establish the seriousness of this
offence. I advise that I have conducted further inquiries regarding your criminal history by contacting the Managing
Director of your previous employer David Grays. I am now satisfied that this offence would have been sufficient to
preclude you from being offered employment with Pharmacia & Upjohn at the time of your initial application had we
been aware of this offence.
On your application form dated 2 March 2000 you have answered �no� to the question �Have you had any criminal
convictions?� You have signed this form acknowledging the warning that the provision of false or misleading
information may lead to termination of employment.
I hereby inform you effective immediately that your employment with Pharmacia & Upjohn is terminated on the
grounds that you provided false information in relation to your criminal history at the time of employment and that the
type of offence you have been convicted of was one that would have precluded you from employment at that time.
You will paid up to Tuesday 5 December 2000 as indicated in your suspension letter and this amount will be paid into
(sic) nominated account today. As you have been dismissed for misconduct you are not entitled to any accrued leave
benefits. Enclosed is a Separation Certificate if required by Centre Link. Also enclosed is details of your termination
pay. You are advised to contact Lindsay Palmer of Jones Palmer & Associates the company superannuation advisors on
93882667 to arrange for the rollover of your superannuation funds.
Yours sincerely�

The Respondent�s evidence
23 Mr Morgan testified that he employs all staff for the Respondent. He said Ms West�s involvement is that Ms West co-ordinates

all the paperwork for the applications for employment. He said all applications for each position are sent to the managers of the
area responsible for the recruitment process and that once that process has been finalised and he is satisfied that all the
requirements of the company have been met, he issues employment contracts on behalf of the company. He said the reason
why a police clearance certificate is required by the Respondent within 14 days of commencement of all contracts of
employment is that the Respondent is a pharmaceutical manufacturing company that makes a whole range of pharmaceutical
products, including cancer drugs and prohibited substances. So it is necessary that all employees have a high level of integrity
and honesty. He also said that if a person has a criminal conviction they will not necessarily be regarded as a person who is
unsuitable to be employed by the Respondent.

24 Mr Morgan said that it was an oversight that the Applicant was offered permanent employment on 3 October 2000 without
having obtained a police clearance certificate as required by the casual contract of employment.

25 Mr Morgan testified that he was not aware that the Applicant had not provided a police clearance certificate until 29 November
2000. He said the reason why he attended the meeting with the Applicant on that day was that he was asked to act as a
mediator to assist in finding a solution to a number of performance issues in respect to the Applicant�s performance. In
particular, to find a solution in relation to her conflict with Ms Woodall. Mr Morgan said that at the meeting the performance
issues were raised and the Applicant had an opportunity to put forward her points. He said at the end of the discussion she
agreed to do certain things in relation to training and the Applicant agreed to take positive steps in dealing with Ms Woodall
and complying with a number of matters. He said they had a positive end to the discussion in respect of these issues. Mr
Morgan said, however, that during the meeting when the issues in relation to Ms Woodall were discussed, he became aware
that Ms Woodall had asked the Applicant for a police clearance certificate the day before and he (Mr Morgan) became aware
that the Respondent�s records indicated that the Applicant had not provided a police clearance certificate. He said he decided to
question the Applicant about that. Mr Morgan said the Applicant told him that she had provided a police clearance certificate
and had left it at the reception area. Mr Morgan said that he suspected that the Applicant was lying about the provision of the
certificate so he arranged for Mr Jolly, the union representative, to be present. He then questioned the Applicant further in the
presence of Mr Jolly.

26 When Mr Morgan questioned her further she admitted she had not provided a certificate. He said at first she was not very
forthcoming, that she could not recall whether there was anything on her criminal record. He also said she appeared confused
about what might be on her record. After further questioning she told him that she in fact did have a police record involving
some type of theft. He said she told him it was her friend, or boyfriend�s fault, that she had been to court but she could not
remember whether she had had a conviction or not. He said she informed him that it had occurred whilst she was working for
David Gray & Company Pty Ltd. Mr Morgan said he then felt he needed to investigate the matter. He then spoke to Helen
West and arranged for her to type a suspension letter. The letter stated�

�Dear Dianne
RE: NOTICE OF SUSPENSION OF EMPLOYMENT
Further to the meeting in my office today involving yourself, myself, Jeff Burt (Production Controller) and Ron Jolly
(Union Representative) I hereby inform you that effective immediately you are suspended from employment at
Pharmacia & Upjohn with pay for a period of one (1) week to Tuesday 5 December 2000.
This is because you have failed to provide a Police Clearance as required under the terms of employment and when
questioned about this today have admitted that you have been convicted of an offence relating to stealing from a
previous employer. We also note that you have provided false information on your initial application form where you
have stated you have never been convicted of a criminal offence.
As you cannot provide the full details of exactly what offence you were convicted of I intend to gain further information
about this matter from your previous employer prior to making a decision about your ongoing employment. You are
also required to attend the Cannington Police Station on your way home today and apply for a Western Australian
Police Clearance.
I will contact you before next Tuesday to advise you of the outcome of my inquiries and the status of your ongoing
employment with the company.
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You are required to provide your security keys to Jeff Burt before leaving the building today and are not permitted to
attend the work place, except with my permission for the period you are under suspension.
To confirm your understanding of the changes to your conditions of employment, please sign and return one copy of
this letter to the Human Resources Department.
Yours sincerely�

27 Mr Morgan then spoke to Mr Gray who confirmed that the Applicant had been charged and convicted of offences which
related to stealing chemicals from his company which were taken to Bunnings retail shops for a refund.

28 After Mr Morgan spoke to Mr Gray he consulted the Respondent�s Human Resource Director for Australia who is based in
Sydney, Mr Peter Land. Mr Morgan sent the following email to Mr Land and to Mr Rob Hayes, the Western Australian Plant
Director�

�Dear Rob and Peter
I have today suspended an employee with pay for a period of one week in order to further determine her criminal
conviction status and to make a determination regarding her ongoing employment. The employee has been removed
from site and has returned her security pass and key. I have also requested that she immediately apply for a police
clearance today.
The employee concerned is Dianne Churchill, one of our recent 12 month contract production operators. On her initial
employment application she indicated that she had not been convicted of a criminal offence. As usual practice she was
requested to provided a police clearance following employment. She has been followed up several times regarding the
clearance however she has failed to produce one.
I suspected that the employee was hiding a criminal conviction so I interviewed her on this matter his(sic) morning with
Jeff Burt and at her request Ron Jolly present. First the employee said that she had provided a clearance several weeks
ago and left it at the reception desk for Helen West, and finally with some probing the employee admitted to having a
conviction for some type of fraud but was not forthcoming with the specific charges citing a memory lapse.
The employee did provide the name of the employer where this offence occurred (again not disclosed on the
employment application) and I have now contacted the managing director of that company to confirm details. The
previous employer has confirmed that the employee was dismissed for stealing goods of significant value from a
warehouse and then acting as a customer, returning them to numerous retail outlets for a refund. She was charged by the
police and convicted of several offences. This occurred only 2 years ago.
I am now satisfied that this employee should be terminated immediately on the following grounds�
1. Providing false information in relation to criminal record at the time of initial employment.
2. Having a criminal conviction involving stealing from an employer.
Considering that the employee has now admitted to lying at the time of employment and to having a criminal
conviction, and having this confirmed by the managing director of her previous employer, I want to proceed to
terminate this person�s employment and seek both of your approval before proceeding. I do not see the point in waiting
the 4 to 6 weeks for the police record to be produced�.

Mr Land replied as follows�
�Michael
Dismissal of this person is in line with site standards/practices. Also by not indicating on the employment form her
criminal record is justification for dismissal. This form in case you didn�t know was designed in consultation with
Jackson McDonald. The reason this person is being dismissed is falsifying an employment document not her criminal
conviction. Because Jolly is involved it would be a good idea to get JMc to draft the dismissal letter.
I agree with the dismissal.�

29 Mr Morgan said he did not agree with Mr Land�s view that the Applicant should be dismissed only because she had made false
statements in her employment applications. Mr Morgan testified that it was his view that she should be terminated for two
reasons. Firstly, that the Applicant had lied when filling in her applications for employment by making false statements.
Secondly that the nature of the criminal convictions were such that it would have precluded her from employment in the first
place because she had stolen chemicals from an employer who had trusted her as an employee. It was his view the fact of her
criminal record raised a real concern for the Respondent as to whether she could be trusted to work with and to assist in the
production of the Respondent�s products.

30 Mr Morgan testified that he telephoned Mr Land and advised him that he did not agree with his view that the fact of the
criminal conviction was not relevant to whether she should be dismissed. Mr Morgan then sent Mr Land the following email�

�Thanks Peter,
Rob Heyes has also supported the dismissal. Ron Jolly only attended as a witness and did not know about the previous
criminal history until the employee started to admit it. Ron clearly indicated at the meeting that he had removed his
support for the person and totally supported our action to suspend her and terminate if we substantiated the charges.
There is now clear evidence that the person stole from an goods(sic) from a previous employer of significant value,
engaged in retail fraud by getting refunds for the goods in retail outlets, and was charged and convicted of these
criminal offences. The employee did provide false information in relation to criminal history at the time of employment
and I agree that this is the reason for dismissal.
I have previous drafts from Jackson McDonald for what to include and what not to include in termination letters and
will use this information to prepare this letter of termination today.�

31 When cross-examined in relation to whether he had the authority to terminate the Applicant�s employment Mr Morgan testified
that he did have the authority to terminate the employment of employees working at the Western Australian site on behalf of
the Respondent company. He, however, conceded that if Mr Land had advised him not to terminate the Applicant he would not
have done so until he had consulted further with Mr Land. When asked whether he had spoken to the Applicant about whether
she (the Applicant) had spoken to Helen West, he said that the Applicant informed him that she had spoken to Helen West
about what had occurred at David Gray�s, who told her it would be �okay�. He said he approached Ms West sometime after he
had spoken to the Applicant and Ms West informed him that the Applicant had come to see her at some stage and briefly
advised her (Ms West) that she had had some type of minor problem but that she (Ms West) did not know what it was. He said
Ms West informed him that she (Ms West) informed the Applicant that she was required to produce a police clearance
certificate like everyone else and that it would be looked at on its merits.
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32 Ms West gave evidence that she is employed by the Respondent as a Recruitment Administration Officer. She said she did not
interview the Applicant but she conducted an ability test, which is a test given to potential employees to ascertain whether they
have mechanical dexterity for the work. It is also a literacy test. Ms West said she had had more than one discussion with the
Applicant about providing a police clearance certificate. She said on one occasion after the Applicant had signed the fixed term
contract she approached her (Ms West) one day in tears and told her (Ms West) that she had not put in a police clearance
certificate because she had been involved in something with someone from her past whilst she was employed by her former
employer. She said that the Applicant told her she had been left to pay a fine, she had done community service and it had just
been a minor offence. Ms West said she informed the Applicant that she would have to provide a police clearance certificate
and she told her �not to worry too much because from what you have told me it wasn�t anything serious. They are looking for
drugs and serious offences, embezzlement and that sort of thing.�

33 Ms West said she informed Mr Morgan of her conversation with the Applicant sometime prior to the Applicant being
suspended on 29 November 2000.

Respondent�s Submissions
34 It is contended on behalf of the Respondent that pursuant to Clause 4.2.2 of the Pharmacia and Upjohn (Perth) Pty Limited

Certified Agreement 2000 (�the Agreement�) that Applicant was engaged on 5 October 2000 to serve a qualifying period of
three months� probation. The terms of the Agreement are expressly incorporated into the terms of the fixed term contract.
Clause 4.2.2 of the Agreement provides�

�4.2.2. Full time and part time employees will be engaged initially on a Base Level and will serve a qualifying
period of three months of probationary employment with the Company.�

35 The difficulty with the Respondent�s argument is that no evidence was adduced that the Applicant was in fact appointed for a
period of probation.

36 The Respondent summarily terminated the Applicant�s employment. The Respondent also contends that it was a condition
subsequent of her contract of employment that she provide a police clearance certificate. By failing to provide a certificate it is
argued that the contract came to an end. Alternatively, the Respondent contends that it has discharged its evidentiary onus that
the Applicant�s conduct was such that her termination was justified. In particular, the Respondent says that the Applicant was
clearly dishonest in that�

(a) She clearly gave false information when she completed the employment application forms in early 2000 and on
13 September 2000 in relation to her criminal history; and

(b) She lied on two occasions in November 2000 when asked whether she had produced a police clearance
certificate.

37 Further, the Respondent says that the factual circumstances of the criminal convictions rendered her unsuitable for employment
as a pharmaceutical operator.

Applicant�s Submissions
38 Mr Nugawela on behalf of the Applicant contends that the Respondent by its conduct in continuing to employ the Applicant

without ensuring that she provided a police clearance certificate within 14 days of the commencement of her employment on
30 May 2000 has waived its right to rely on the non-fulfilment of the condition. In my view this argument has some merit in
that it is clear that the conduct of the Respondent constituted a waiver of the requirement to produce a police clearance
certificate within 14 days. However, the evidence establishes that the requirement to produce a police clearance certificate was
not waived. It is apparent from the Applicant�s evidence and the evidence given by Mr Morgan and Ms West that it was a
requirement that a certificate must at sometime be produced and its contents reviewed as to whether the Applicant was suitable
to continue to be employed.

39 It is contended on behalf of the Applicant that the real reason why the Respondent terminated her employment was because of
poor performance. The difficulty with that argument is that although performance issues were raised by the Respondent with
the Applicant, both the Applicant and Mr Morgan testified that the outcome of the mediation in relation to these issues on
29 November 2000 was positive.

40 It is also contended on behalf of the Applicant that as the Applicant informed Ms West about the circumstances of her
conviction well prior to 29 November 2000, the Respondent has waived its right to rely upon the previous conviction as a
reason for termination, as it has by its conduct condoned the Applicant�s conduct by continuing to retain her services after the
information was conveyed to Ms West. Secondly, it is argued that the Respondent is not entitled to rely upon the factual
circumstances of the conviction as a reason for termination, as Mr Morgan�s superior officer determined that the fact of the
conviction was not the reason for her dismissal.

41 Resolution of the first issue raised in paragraph 40 of these reasons in my view in part, turns upon credibility. I do not accept
the Applicant�s evidence that she did not know that she had been convicted on an offence when she applied for employment
with the Respondent in early 2000 and on 13 September 2000. The Applicant�s evidence in relation to this issue was
contradictory. In her evidence she said that when she appeared in court in relation to the charges, the day was �an utter blur�.
She said she cried the whole time and she did not know she �had a police record to this day�. She testified that she spoke to a
Police Officer in June 2000 before she informed Ms West of the circumstances of the conviction and he (the Police Officer)
informed her she had a criminal record. This evidence when considered with her evidence that she received a sentence when
she appeared in court and to her evidence, that she obtained an application form for a police clearance certificate but did not
make an application because she was hoping �it would go away� leads to the conclusion that the Applicant tried to suppress
her memory of the convictions and simply did not wish to admit that she had been convicted of an offence.

42 The Applicant says she spoke to Ms West about six weeks after her employment commenced. She conceded that she lied when
she filled out the application form for permanent employment and ticked �No� to the question �have you had any criminal
convictions (excluding traffic infringements)?� and attempted to explain that she did so because Ms West had informed her the
Respondent was only concerned with drug offences. The Applicant�s counsel contends that Ms West�s recollection that the
Applicant informed her that she had been involved in an offence after she entered into the fixed term contract should be
preferred to the evidence given by the Applicant. Having considered the Applicant�s evidence as to why she ticked �No� on the
application form for full time work, I prefer the evidence given by the Applicant that this conversation occurred prior to her
filling in the application for permanent employment, to the evidence given by Ms West on this issue.

43 As to whether Mr Morgan became aware that the Applicant had a record prior to 29 November 2000, I accept that the
Applicant had spoken to Ms West sometime prior to 13 September 2000 and I accept Ms West�s evidence that she informed
Mr Morgan at some time prior to 29 November 2000 that the Applicant had been involved in some offence involving a
previous employer. Mr Morgan was unable to say when the conversation with Ms West occurred when she (Ms West)
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informed him that the Applicant had come to his office because she was asked to provide a police clearance and she (the
Applicant) gave a vague story that there may have been some issue.

44 As to what was said by the Applicant to Ms West about the circumstances of the offences, given my finding that she has
deliberately tried to suppress the fact that she had a conviction recorded against her, I accept Ms West�s evidence that she gave
a vague account to her (Ms West) about the offences and the circumstances.

45 In summary, I conclude that the Applicant made false declarations on the applications for employment completed by her in
March and September 2000. Further, that she lied on 28 and 29 November 2000 when she stated she had provided a police
clearance certificate. Leaving aside the issue whether the Respondent was entitled to rely upon the fact that she had been
convicted of stealing as a servant and fraud, the question that arises is whether the Respondent unfairly exercised its right to
terminate the Applicant�s employment.

46 Where an employee is dismissed summarily, the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers� Union, West Australian Branch, Industrial Union of Workers
(1998) 68 WAIG 677 at 679). In relation to the giving of false answers on an application form, G J McCarry in �The
Employee�s Right to Silence� (1983) 57 ALJ 607 at 607 observed�

�A prospective employee is frequently asked questions either on an application form or in interview. False answers
given in response to such questions can render the person liable to dismissal if he is employed and the truth emerges.
Such dismissal will be justified if the falsity was material to the making of the contract, or, again, if it manifests an
absence of the warranted degree of skill. It is here that the relevance of prior misconduct emerges, for while misconduct
in earlier employment is not of itself a ground for dismissal in current employment, it can be evidence of the fitness or
otherwise of the employee to perform his obligations in new employment and so would seem to be a legitimate subject
for questioning by the prospective employer, provided that the prior behaviour was relevant to the requirements of the
job being applied for. For example, it would seem relevant to ask an applicant for a cashier�s position whether he had
been convicted of offences involving dishonesty, or a driver whether he had convictions for driving with more than the
prescribed alcohol concentration�.�

47 In my view the Respondent has failed to satisfy the onus to demonstrate the summary dismissal was fair. However, I am of the
view the Respondent was entitled to dismiss the Applicant by giving her notice. Ms West was aware that the Applicant had
failed to provide a police clearance certificate and Ms West advised Mr Morgan that the Applicant had been involved in some
offence of a minor nature. Despite receiving that information the Respondent allowed the Applicant to continue to work
without investigating the matter further. I am satisfied that when the facts of the convictions emerged on 29 November 2000 it
became clear that the Applicant had made false declarations on her applications for employment. It is apparent that the false
statements were material to the Respondent entering into the contract and to the terms of her employment. The Applicant by
her conduct deliberately tried to conceal that she had been convicted of offences of dishonesty. Given the nature of the
Respondent�s business and the work required to be carried out by the Applicant the conduct was destructive of the confidence
the Respondent had in the employee to honestly and faithfully fulfil her duties, so as to entitle the Respondent to terminate her
employment by the giving of notice.

48 As to the factual circumstances of the convictions it is my view that the offences were of a type that rendered the Applicant
unsuitable for employment as a pharmaceutical operator to manufacture drugs of the kind manufactured by the Respondent.
However, despite the matters set out in the letter of termination I am not satisfied that the Respondent relied upon the
circumstances of the conviction as a reason for dismissal. Mr Morgan�s superior, Mr Land, advised Mr Morgan that it was not
a reason for termination. Whilst Mr Morgan testified that he disagreed with Mr Land�s opinion, and he telephoned Mr Land
and advised him he did not agree, yet he then sent an email to Mr Land stating �The employee did provide false information
relating to criminal history at the time of employment and I agree that this is the reason for dismissal.� For the reasons set out
in paragraph 47 of these reasons, my finding in relation to this issue is not determinative in relation to the Applicant�s claim.

49 Pursuant to the Applicant�s contract of employment, if terminating the contract 1 month�s notice was required to be given or
payment of 1 month�s pay. Accordingly, I will make an order that the Respondent pay to the Applicant 1 month�s pay as
compensation. At the time the Applicant�s employment was terminated her salary was $33,650.47 per annum. 1 month�s pay
has been calculated at $2,804.21.

_________

2001 WAIRC 04383
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANNE CHURCHILL, APPLICANT
v.
PHARMACIA AND UPJOHN (PERTH) PTY LIMITED, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 11 DECEMBER 2001
FILE NO. APPLICATION 2077 OF 2000
CITATION NO. 2001 WAIRC 04383
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that the Respondent pay the Applicant compensation of one
month�s pay of $2,804.21.

Representation
Applicant Mr B L Nugawela of counsel
Respondent Mr J H Brits of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr Nugawela on behalf of the Applicant and Mr Brits on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979 hereby�

1. DECLARES that Dianne Churchill was unfairly dismissed from her employment by Pharmacia and Upjohn
(Perth) Pty Limited on 1 December 2000;
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2. DECLARES that it is impracticable to reinstate the Applicant to her former position;
3. ORDERS that the Respondent pay the Applicant within 14 days of the date of this Order the sum of $2,804.21;
4. ORDERS THAT the application is otherwise hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2001 WAIRC 04398
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SONYA RUTH CORCORAN, APPLICANT
v.
GIBSON QUAI PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO. APPLICATION 1716 OF 2001
CITATION NO. 2001 WAIRC 04398
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction and denied contractual
entitlements dismissed.

Representation
Applicant Ms S. Corcoran (by way of written submissions)
Respondent Mr G. Cooke
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim lodged by Ms Corcoran on 25 September 2001 is that she was unfairly dismissed and that she has been denied

benefits due to her under her contract of employment with the respondent.  The Notice of Answer and Counter Proposal filed
by the respondent on 4 October 2001 contests the claim of unfair dismissal on the basis that Ms Corcoran resigned on 16
August 2001 and further that her claim of unfair dismissal is lodged more than 28 days after that date.  Further, the respondent
states that Ms Corcoran has no claim for denied benefits as she has always been employed on a fixed annual salary with no
provision for overtime.

2 The Commission convened a conference in this matter on 7 November 2001.  Ms Corcoran attended on her own behalf and the
respondent was represented by Mr Cooke, its financial controller.  At that conference, Ms Corcoran acknowledged that she had
not filed her claim within 28 days of the day she alleges her employment terminated and she concedes that her claim is out of
time.  In my view, that is a correct concession.  Section 29(2) of the Industrial Relations Act 1979 states that a claim of unfair
dismissal cannot be made more than 28 days after the employee�s employment terminated.  If Ms Corcoran�s employment
terminated on 16 August 2001 then Ms Corcoran was obliged by that statute to refer her claim of unfair dismissal to the
Commission by 13 September 2001.  Her claim is therefore out of time and the Commission does not have the power to deal
with it.  Accordingly, an Order will issue which strikes out her claim of unfair dismissal for want of jurisdiction.

3 Ms Corcoran�s claim of denied contractual benefits is not subject to the 28 day claiming period.  Accordingly, that claim is
validly before the Commission.  The Commission discussed this claim with both parties at the conference.  However, no
agreement was possible and the Commission adjourned the conference to allow Ms Corcoran time to consider her position.
Subsequently, Ms Corcoran indicated that she wished to proceed with her claim and the Commission has requested that she
provide a statement which sets out the issues upon which she relies to show that it was a term of her contract of employment
that she was entitled to be paid overtime.  Ms Corcoran has now done so.

4 The respondent relies upon its Notice of Answer and Counter Proposal which requests an Order pursuant to section 27(1)(a)(i)
of the Act to dismiss the matter or refrain from further hearing or determining the matter or a part thereof on the ground that it
is trivial.  Accordingly, the Commission now gives consideration to Ms Corcoran�s claim in order to determine whether or not
the respondent is justified in seeking the Order as it has done.

5 The relevant facts are as follows.  Ms Corcoran commenced with the respondent on 4 September 1995 in the position of
administration officer.  Within some months, she became administration manager.  Ms Corcoran has enclosed the letter of 28
August 1995 which confirmed the offer by the respondent for the position of administration officer.  That letter, relevantly, is
as follows�

�Thank you for your interest shown in the administration officer position at Gibson Quai & Associates.
This letter is to confirm the details of our offer for the position.  The position offered is on a full-time basis of 37.5 hours
per week with a remuneration of $30,000 per annum (including 5% superannuation), paid on a fortnightly basis.  This
package would be reviewed after completion of 3 months� employment.  It is expected this would be increased by
bonuses depending on your performance and the firm�s profitability.
Commencement date will be Monday September 4, 1995.  Your conditions of employment would be for an initial 6 week
trial period in which the offer can be withdrawn by either party if conditions are found to be unsuitable.  Conditions of
employment include 20 days� annual leave on completion of 12 months� continuous service, 8 days� sick leave per
annum, fully cumulative long service leave after 15 years, and workers� compensation insurance cover.  Leave loading
will be paid at the statutory rate.
Office hours are Monday to Friday 8:45am to 5:00pm with a 45 minute lunch break.  Termination of employment would
require four weeks� notice, in writing, by either party.
The position offered covers a wide range of responsibilities and rewards, and we look forward to you joining the Gibson
Quai & Associates team and participating in the success and growth of the company.
Yours faithfully�
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6 Ms Corcoran accepted the terms of this letter in a letter to the respondent of 1 September 1995.  Her letter thanked the author
for the offer and stated that she was looking forward to�

�an interesting and progressive future as part of the Gibson Quai and Associates team commencing on Monday 4th
September 1995.�

7 It is apparent that Ms Corcoran had been successful in gaining the position via a personnel placement agency.  A copy of its
letter to Ms Corcoran of 8 September 1995 congratulates her on the success of her appointment.  It states that the initial terms
of Ms Corcoran�s employment were the commencement date of 4 September 1995, the identity of the persons to whom she
would report, a commencement salary of �$30,000 per annum� and a probationary period of three months.  It stated that�

�Other benefits pertaining to the position should be negotiated between yourself and the employer.�
8 Ms Corcoran has supplied the job description given to her of the administration officer position.  It consists of 16 duties which

are comprehensively described.
9 On 22 July 1998 Ms Corcoran submitted a memorandum to the respondent regarding her salary remuneration.  She requested a

review of her salary for the 4th quarter directors� meeting.  It appears that her request was considered favourably and I have
concluded from the annotations included in the memorandum that by 1999 her salary was $38,500 per annum.  I note in her
Notice of Application to the Commission that Ms Corcoran claims her salary at the time that her employment terminated was
$45,000 per annum.  This is reflected in the remuneration worksheet which is Attachment 8 to her Notice of Application.
Attachment 12 to Ms Corcoran�s application is a notice of resignation dated 16 August 2001 to the directors of the respondent.

10 Ms Corcoran has included in her Notice of Application as part of Attachment 14B a memorandum dated 18 March 1999 from
her to the respondent detailing her job allocation hours relevant to her duties.  I note, relevantly, in it, at page 3, she has noted
the fact that she works sometimes early mornings and after 5:00pm and that although she has based her job allocation on an 8
hour day �which is possibly a little light� she does where necessary �eat on the run, and work on after hours to get things done.
If I have a smooth day and nothing pressing then I go home on time�.  She notes that her hours for the last two months are
January:  184.25 hours and February:  182.25 hours.  On 27 July 1999 Ms Corcoran wrote to the directors a memorandum
regarding a salary increase (Attachment 17).  In it, she notes her �salary package� commenced at $30,000.  However, she
points out that her hours from 1995/1996 to 1998/1999 had increased significantly including an increase of additional hours
per year over the standard hours from 250 in 1995/1996 to 310 in 1998/1999.  On 31 July 2001 Ms Corcoran sent a
memorandum to the respondent regarding a number of matters.  (I acknowledge that a number of the matters contained in the
memorandum have been blanked out by Ms Corcoran and appreciate her reasons for doing so where they related to the
financial position of the respondent.)  Under the heading of role of Administration Manager/Workload Ms Corcoran draws to
the respondent�s attention that her hours for July 2000 were 189.50, 78.5 hours over base.

The claim
11 Ms Corcoran claims that over the time of her employment she worked 1,852.25 hours more than the base of 37.5 hours per

week.  She has attached a summary of how this figure has been arrived at.  She claims that as her letter of offer was for a
position of 37.5 hours per week then she should be paid for those hours at an overtime rate which equates to $39,469.59.

The legislation
12 Ms Corcoran�s claim is brought pursuant to section 29(1)(b)(ii) of the Act which allows her to bring a claim to the Commission

that she is entitled to a benefit under her contract of employment which has been denied her by her employer.  It is clear that
Ms Corcoran was an employee of the respondent and that is not an issue.  The issue in this matter is whether it was a term of
Ms Corcoran�s contract of employment that she would be paid overtime for hours greater than 37.5 per week.

13 The task of the Commission therefore is to determine as a matter of fact whether Ms Corcoran had an entitlement to be paid
overtime.  This involves construing the contract of employment which existed between Ms Corcoran and the respondent.  In
doing so, it is not for the Commission to rewrite the contract of employment where it may be silent.  Neither is it for the
Commission to decide whether it is fair in all of the circumstances that Ms Corcoran be paid for the hours that she has worked.
If that were the case, then on the material provided (and acknowledging that the Commission does not have before it a detailed
response from the respondent to these issues) the Commission might well conclude that it would be fair for Ms Corcoran to be
compensated for excess hours she has apparently, and in good faith, regularly worked for the respondent.  However, the issue
is whether it was a term of her contract of employment that she be paid overtime.

The contract of employment
14 The terms of Ms Corcoran�s contract of employment are largely, though not entirely, contained in the letter of 28 August 1995.

As Ms Corcoran herself acknowledges, that letter does not contain any provision that she would be paid for any hours worked
in excess of 37.5.  That is a most significant finding.  It means that there is no express term in Ms Corcoran�s contract of
employment which provides for the benefit which she claims.  The fact that it does not is a significant hurdle for her to
overcome.  I do not regard overtime as being an insignificant issue and the fact that it is not mentioned in the letter,
notwithstanding the stipulation of 37.5 hours per week, whereas the letter does nevertheless refer to superannuation, bonuses,
annual leave, sick leave, long service leave, workers� compensation insurance cover and leave loading, together with the office
hours and period of notice to terminate the employment, is significant.  To put it another way, the letter does refer to a number
of the significant benefits of a contract of employment.  In those circumstances, for it to omit reference to overtime strongly
suggests that it was not merely an oversight, or that it was an issue �taken for granted�.  Rather, it suggests that overtime was
not a term of the contract of employment.

15 If there is no express term in her contract of employment that she will be paid for overtime then Ms Corcoran will only be able
to show that it was a term of her contract of employment that she be paid overtime if that term can be implied.  Implying terms
into a contract of employment is not straightforward.  The Commission must guard against the possible result of it rewriting
the contract in terms more favourable to one party than the other.  Nevertheless, it is possible to imply a term into a contract of
employment by reference to a course of past dealings between the parties.  For example, if Ms Corcoran had been paid
overtime at any stage during the course of her employment, then that fact would strongly suggest that she was entitled to be
paid overtime notwithstanding that it was not mentioned in the letter of appointment.  However, Ms Corcoran does not suggest
that she has ever been paid overtime.  Indeed, she does not suggest that she has ever previously claimed it.  Accordingly, it
cannot be said that there was a course of past dealing between Ms Corcoran and the respondent upon which she can rely.

16 Indeed, the fact that she never claimed overtime notwithstanding that she had worked it, and drew that fact to the respondent�s
attention (as evidenced by her frequent memorandum to the respondent as quoted above), strongly suggests that at the time Ms
Corcoran worked those hours she did not herself believe that she was entitled to be paid overtime.  That is quite important.  Ms
Corcoran worked under that contract of employment for almost 6 years.  The fact that she never claimed overtime during that
time is a strong suggestion that she believed she was not entitled to it.
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17 I do not regard the letter containing the offer of employment which is referred to above as containing all of the terms of the
contract of employment between Ms Corcoran and the respondent.  For example, it does not contain terms regarding the
respondent�s right to dismiss Ms Corcoran in the event of misconduct: that is a term which is commonly understood as being
implied into contracts of employment if it is not otherwise expressly stated.  Accordingly, if the offer of employment did not
contain all of the terms of the contract of employment then it is open for terms to be implied into it.  Nevertheless, before doing
so, it is necessary to arrive at some conclusion as to the actual intention of the parties before considering any presumed or
imputed intention.  In this case, the absence of any express provision regarding overtime in the letter and the fact that Ms
Corcoran by her conduct did not believe it was an entitlement that she be paid overtime leads inevitably to the conclusion that
there was not an intention between the parties that overtime would be paid.  That makes it somewhat more difficult to imply a
term that overtime would be paid.

18 I note Ms Corcoran states that other employees received overtime.  If I accept that statement to be correct, it is not of great
assistance in the present circumstances.  There is nothing to suggest that those employees were on the same contract of
employment as Ms Corcoran.  Although Ms Corcoran suggests that one person who received it was in a similar administration
officer position, that comparison may be relevant only for the first few months of Ms Corcoran�s employment.  Further, I
would not regard it as sufficient on its own to counter the conclusions reached earlier in these Reasons for Decision which are
against there being a term in Ms Corcoran�s contract of employment entitling her as of right to the payment of overtime.

19 For the above reasons, I conclude that if Ms Corcoran�s claim was formally listed for hearing that she would have great
difficulty in being able to prove her claim.  Even if Ms Corcoran had the most deserving case on merit, unless it was a term of
her contract of employment that she be paid overtime for the hours beyond 37.5 that she worked, then the Commission is
unable to grant her claim.  Accordingly, the respondent�s request that an Order issue at this stage of the proceedings is made
out.  An Order therefore issues which dismisses her claim for denied contractual benefits.

20 Order accordingly.
_________

2001 WAIRC 04400
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SONYA RUTH CORCORAN, APPLICANT
v.
GIBSON QUAI PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO. APPLICATION 1716 OF 2001
CITATION NO. 2001 WAIRC 04400
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction and denied contractual
entitlements dismissed.

Representation
Applicant Ms S. Corcoran (by way of written submissions)
Respondent Mr G. Cooke
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms S. Corcoran (by way of written submissions) on her own behalf as the applicant and Mr G. Cooke on behalf
of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the claim of unfair dismissal be hereby dismissed for want of jurisdiction;
(2) THAT the claim of denied contractual benefits be dismissed pursuant to section 27(1)(a) of the Act.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 04511
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JILL ELIZABETH GRAHAM, APPLICANT
v.
ROBERT WATERS , RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 7 JANUARY 2002
FILE NO. APPLICATION 699 OF 2001
CITATION NO. 2002 WAIRC 04511
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent dismissed
Representation
Applicant Mr D Armstrong (of Counsel)
Respondent Ms L Gibbs
_________________________________________________________________________________________________________
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Reasons for Decision
1 On 20 April 2001, the applicant filed this application in which she claimed that she has been harshly, oppressively or unfairly

dismissed by the respondent. By letter dated 12 June 2001, the applicant�s solicitors advised the Registrar that�
1. �The application sent by registered post to the respondent has been returned unclaimed. We will arrange

Bailiff�s service.�
2. �The correct respondent is Palmerville Pty Ltd trading as Queens Hotel, Geraldton. We enclose copy of

business name search. Our client will make application to amend.�
2 A declaration of service was filed on 27 June 2001 in which it is declared that the Notice of Application was served on �Robert

Waters, the Queens Hotel Geraldton� by �personal service� at �Lot 74 Arnold Road, Waggrakine� on 14 June 2001.
3 By letter dated 21 June 2001, the respondent�s agent advised the Registrar that�

�Mr Waters has never employed the Applicant and is not the proprietor of a business known as The Queens Hotel.
The Applicant was employed by a corporate identity that has not been served with a claim.
Furthermore, Mr Waters has never been served with the application.
We object to this claim proceeding against the named party.�

4 The Commission convened a conference on 23 July 2001 at which the respondent confirmed that he was not the employer of
the applicant and did not consent to amending the name of the respondent as sought by the applicant. However, the respondent
agreed to formally answer the claim in those terms. The parties agreed that within 21 days of the respondent filing an answer in
those terms, the applicant would formally seek leave to amend the name of the respondent and file written submissions in
support of that application. Within 21 days thereafter the respondent would file submissions in reply.

5 In accordance with the agreed timetable, on 15 August 2001, the respondent filed a Notice of Answer and Counter Proposal in
which the respondent denied having employed the applicant and such Notice of Answer and Counter Proposal was served on
the applicant�s solicitors on 16 August 2001 (see Declaration of Service dated �20 August 2000�(sic)). Albeit that at conference
the applicant had agreed to file an application to amend the name of the respondent within 21 days of the respondent filing an
answer, such application was not filed until 22 October 2001, 7 weeks late and following my Associate�s enquiries of the
applicant�s solicitors on 26 September and 12 October 2001. The applicant also filed submissions in support of that application.
This Notice of Application was not served on the respondent until 17 November 2001, more than 3 weeks after the filing of
such submissions and application, and following enquiries of the applicant�s solicitors by my Associate. The respondent filed
its submissions on 11 December 2001 and those submissions were served on the applicant on 12 December 2001. In this way, a
period of ten weeks beyond the time frames agreed at conference was expended due to the applicant�s failure to meet those time
frames.

6 The applicant seeks to amend the name of the respondent from �Robert Waters� to �Palmerville Pty Ltd trading as Queens
Hotel, Geraldton�. The originating application as filed lists the respondent as �Robert Waters, The Queens Hotel, Durlacher
Street Geraldton WA 6530�.

7 It is noted that on the Form 1 � Notice of Application, in that section of the Form which provides for the applicant to complete
the respondent�s name the applicant is reminded to correctly identify the respondent by the following words underneath that
blank space being �It is the applicant�s responsibility to correctly identify the respondent�. The applicant wrote in this space
that the application was addressed �To Robert Waters�. On the next line she wrote �The Queens Hotel, Durlacher Street,
Geraldton WA 6530�

8 The applicant has completed the Particulars of Claim in Points 8 and 9 as being�

8 Contact Name
(ie - Manager, Supervisor)

Robert Waters                                                                                                    
                                                                                                                          

9 Respondent�s trading
address or registered office.
Contact numbers

The Queens Hotel                                                                                              
Durlacher Street                                                                                                
suburb/town      GERALDTON postcode     6530           
telephone/s ( 08 ) 99211064                         facsimile ( 08  )       99211103   
          (    )     E-mail                              E

m
pl

oy
er

 D
et

ai
ls
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es

po
nd

en
t)

10 Nature of Respondent�s
business Hotel, Motel, Liquor Stores                                                                               

                                                                                                                          

9 The applicant filed a Declaration of Service on 2 May 2001 in which she says that she served the respondent�s copy of
application 699 of 2001 upon �Robert Waters� at �Geraldton Post Office Certified Mail � Registered Post�.

10 The applicant says in her Statutory Declaration attached to the Notice of Application to amend the name of the respondent,
formal parts omitted, that:

�4. I was interviewed by Robert Waters of Queens Hotel Geraldton for the position of accounts clerk and was
appointed to that position and was employed at the Queens Hotel of Durlacher Street Geraldton for the period
19 March 2001 to 27 March 2001. My Notice of Application is addressed to Robert Waters and on page 1 of the
application I name the Queens Hotel, Durlacher Street Geraldton as the name and address of the respondent. In
paragraph 8 of my application I name Robert Waters as the contact name (ie. Manager, Supervisor) and in
paragraph 9 the Queens Hotel, Durlacher Street, Geraldton as the respondent�s trading address or registered
office.

5. I am now informed by my solicitors Messrs Altorfer & Stow of 4th Floor, Town Towers Cathedral Avenue,
Geraldton and verily believe that:-
(a) The Queens Hotel Geraldton is a registered business name. Annexed hereto and marked with the letter

�A� is copy of the business name search of Queens Hotel Geraldton obtained by my solicitors. The
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business name search shows that Palmerville Pty Ltd (ACN 008 946 861) is the registered proprietor
of the business name and that the principle place of business is 97 Durlacher Street, Geraldton.

(b) Robert William Waters is the director, secretary and sole shareholder of Palmerville Pty Ltd (ACN
008 946 861). Annexed hereto and marked with the letter �B� is a copy of the company�s office
search of Palmerville Pty Ltd obtained by my solicitors.

(c) The Robert William Waters referred to in paragraph 5(b) hereof is one and the same person as Robert
Waters named by me in my Notice of Application.

(d) The correct name of the respondent is Palmerville Pty Ltd (ACN 008 946 861) trading as Queens
Hotel, Geraldton.�

11 Attached to the applicant�s Notice of Application and her Statutory Declaration is an ASIC Company Extract which lists
Palmerville Pty Ltd as a company name and lists the director as �Waters Robert William� and the address as Lot 74 Arnold
Road Waggrakine WA 6530. The company secretary is also �Waters Robert William� of the same address. The principle place
of business of Palmerville Pty Ltd is also that same address. The member for the ordinary shares is listed as �Waters Robert
William� of that same address.

12 In submissions the applicant says that the Queens Hotel Geraldton is a registered business name and the registered proprietor is
Palmerville Pty Ltd. She says that the Commission has the power to make any amendments to proceedings that it thinks fit
(s.27(1)(l)) and to correct, amend or waive any error, defect or regularity whether in substance or in form (s.27(1)(m)). The
applicant says that �the power to amend is remedial and is to be given the widest beneficial interpretation which its language
will permit and covers not only cases of misnomer, clerical error or misdescription, but also cases where the applicant,
intending to sue a person he or she identifies by particular description, was mistaken as to the name of the person who assures
that description.�

13 The respondent says that in accordance with the Owners of Johnston Court Strata Plan No. 5493 v Anne Dunancic
1990 (70 WAIG 1285) that although the Commission has power to amend an application pursuant to s.27, it cannot substitute a
new party for the respondent unless the party so substituted waives the irregularity, and the respondent does not so waive the
irregularity. The respondent also says that the applicant has misquoted the head note in State of Queensland v J L Holdings Pty
Ltd 1997 (141 ALR 353 at 353) and says that the amendment in those matters related to pleadings not to an application to
amend the respondent�s name or substitute a new party as respondent and therefore can be distinguished.

14 Further, the respondent says that if the Commission does have the power to substitute a party, where the circumstances are such
that the applicant ought to have known of the defect, the discretion ought be exercised against the applicant (Reid v Shark Bay
Salt Joint Venture 1998 (78 WAIG 2944); Parveen Kaur Rai v Dogrin Pty Ltd 2000 (80 WAIG 1375)). The respondent says
that the applicant was an accounts clerk and was in a position to properly name her former employer. It says that the applicant
received a pay slip in the name of �Queens Motor Hotel�. The respondent says that it has not been suggested that the applicant
did not know the true identity of her employer and only made application to amend after objection by Mr Robert Waters, not
after obtaining legal advice. Further, the respondent says that neither Palmerville Pty Ltd nor Queens Hotel Geraldton has ever
been served with a copy of the Notice of Application at the registered office or principle place of business as required by the
Regulations (Regulation 89(2)(b) of the Industrial Relations Commission Regulations 1985).

15 The respondent says that this is not a case where the applicant intended to make a claim against a person identified by a
particular description and was mistaken as to the name of the person who answered that description.

16 I note that the applicant does not assert that she was mistaken in naming Robert Waters of the Queens Hotel Geraldton as her
employer nor does she give any explanation for citing the respondent�s name as she did. She merely notes that she was
interviewed by Robert Waters of the Queens Hotel Geraldton for the position of the accounts clerk etc. She addressed the
Notice of Application to Robert Waters and says that �on page one of the application I name the Queens Hotel Durlacher Street,
Geraldton as the name and address of the respondent. In Paragraph 8 of my application I name Robert Waters as the contact
name (ie manager, supervisor) and in paragraph 9 the Queens Hotel, Durlacher Street Geraldton as the respondent�s trading
address or registered address.�

17 Notwithstanding the applicant�s assertions, having examined the Notice of Application and the attached schedule, I conclude
that the application was addressed to Robert Waters and his address was listed as the Queens Hotel, Durlacher Street, Geraldton
and this is repeated in questions 8 and 9 of the employer details in the Particulars of Claim.

18 The respondent does not actually say that Palmerville Pty Ltd was the applicant�s employer. However, clearly that is the
intention.

19 Therefore, the application seeks to amend the name of the respondent from �Robert Waters� to �Palmerville Pty Ltd� by
substituting one party for another. The application does not seek the correction of the name of the employer but the substitution.

20 In Parveen Kaur Rai v Dogrin Pty Ltd (supra), all members of the Full Bench found that the amendment to the name of a party
by substituting a different party is within the powers of the Commission, and is provided for in s.27(1)(m). His Honour the
President, noted that there was no doubt that the appellant intended to make a claim against her employer, and set out the
circumstances which would have readily lead the employee into confusion as to the identity of her employer. Fielding SC noted
that there is power to substitute if the circumstances warrant the change. He went on to say that he agreed with the observations
of Cawley C in Reid v Shark Bay Salt Joint Venture (op cit) that where the circumstances are such that the applicant ought to
have known of the defect, the discretion should be exercised against the applicant. Gregor C also noted that power exists within
the Act to substitute a different party if the circumstances warrant.

21 What, then, are the circumstances in this case?
(a) The applicant�

(i) was employed for a period of one week and one day;
(ii) was an accounts clerk;
(iii) had been interviewed for the position by Mr Robert Waters;
(iv) received a pay slip which contained the name �Queens Motor Hotel�;
(v) gives no reason for failing to properly name her former employer; and
(vi) gives no explanation of efforts made to ascertain the correct name of her former employer.

(b) The applicant�s solicitors, by letter dated 12 June 2001 addressed to the Registrar, acknowledged that the
respondent was wrongly named, yet arranged service via a bailiff upon the respondent as currently named, and
made no effort to correct the situation for some months.
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(c) On the other hand, the respondent as presently named is the director, secretary and sole shareholder of the party
sought to be substituted.

(d) The respondent says that proper service of the application on either Palmerville Pty Ltd or Queens Hotel
Geraldton has never been made, at the registered office or principal place of business, as required by Regulation
89(2)(b). However, service of the originating application was made upon Mr Robert Waters at Lot 74 Arnold
Road Waggrakine, which is the principal place of business of Palmerville Pty Ltd according to the Company
Extract results (Appendix B to the applicant�s Statutory Declaration).

22 It is clear that the applicant intended to make a claim of harsh, oppressive or unfair dismissal. Such a claim can only be made
against an employer. The applicant intended to pursue a claim against her former employer. She may or may not have been in a
position to know the identity of her employer. One might assume that as an accounts clerk, albeit for a short time only, the
applicant ought to have been in a position to identify her employer and her pay slip identified the employers� trading name.
However, she has given no explanation as to why she did not properly identify her former employer and whether or not she
made any efforts to properly identify the appropriate body or simply made an assumption. That information is not before the
Commission. The onus lay with her, as she was reminded when she completed the application.

23 In all of the circumstances there is not sufficient to explain why the error was made, and insufficient evidence of real efforts to
remedy the situation.

24 On the basis of the dicta in Parveen Kaur Rai v Dogrin Pty Ltd (supra), the Commission in exercising its discretion is to
consider whether the circumstances warrant the change. In the circumstances of the nature of the applicant�s work, the details
on the pay slip, and her lack of explanation of the reason for not properly identifying her former employer, or to explain what
efforts she made to do so, the application to amend the name of the respondent by substituting Palmerville Pty Ltd is dismissed.

_________

2002 WAIRC 04512
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JILL ELIZABETH GRAHAM, APPLICANT
v.
ROBERT WATERS , RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 7 JANUARY 2002
FILE NO. APPLICATION 699 OF 2001
CITATION NO. 2002 WAIRC 04512
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Armstrong (of Counsel) on behalf of the applicant and Ms L Gibbs on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2001 WAIRC 04487
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETA LYNETTE HARBEN, APPLICANT
v.
BUCKERIDGE NOMINEES PTY LTD ACN 008 849 581 T/A BGC WINDOWS , RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. APPLICATION 319 OF 2001
CITATION NO. 2001 WAIRC 04487
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made for payment of $5,760.00 as compensation.
Representation
Applicant Mr T Crossley (as agent)
Respondent Mr I Hennessy (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Peta Lynette Harben (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�)

claiming that she was harshly, oppressively or unfairly dismissed on 8 February 2001 by Buckeridge Nominees Pty Ltd trading
as BGC Windows ACN 008 849 581 (�the Respondent�). At the time of her termination, the Applicant worked as a personal
assistant and an accounts payable clerk.

2 The Applicant�s employment was terminated by the Respondent on grounds of redundancy. The Respondent says the
Applicant was selected for redundancy as her position as a personal assistant was a �luxury� it (the Respondent) could do
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without and there were no other suitable alternative duties within the Respondent�s organisation that could be allocated to her.
The Applicant contends that the decision to make her redundant was not genuine in that at the time her employment was
terminated the Respondent was actively recruiting new employees and there were other duties she could carry out.

Background
3 The Applicant was first employed by the Respondent on 23 August 1999 as a receptionist. She worked as a receptionist for

approximately 12 months and carried out all the duties associated with the reception, namely mailing, faxing, operating a
switchboard, typing and word processing. One of her supervisors was Ms Melissa Tilby, who was then the assistant accountant
in Administration.

4 In about August of 2000 the position of personal assistant to Mr Eric Thomson, the General Manager, and Mr Craig Anstey,
the Assistant General Manager, became available. The Applicant applied for the position and was successful. Her duties as
personal assistant were to collect and distribute mail, make tea and coffee for Mr Thomson and Mr Anstey, answer the phone,
typing, photocopying and faxing. She would also carry out personal services for Mr Anstey and Mr Thomson that included
leaving the office to purchase cool drinks or cigarettes. She was also rostered to relieve the reception area at lunch times. As
the personal assistant�s job was not a full time position the Applicant was also required to carry out accounts payable work
under the supervision of Ms Tilby.

The Applicant�s evidence
5 The Applicant testified that prior to her employment being terminated she had never been counselled about her work, nor had

any indication been given to her by anyone that any person was unhappy about her standard of work.
6 The Applicant said that when she first started working as a personal assistant the Respondent had some difficulty in finding a

receptionist to replace her, so that when she took over the accounts payable position, the work was behind by approximately
one month. The Applicant said that the accounts payable work was more than 50% of her work. She said she did not receive
any training other than Ms Tilby showed her what to do. She conceded, however, that she had contact with Ms Tilby on a daily
basis. The Applicant gave uncontradicted evidence that she had experience working in accounts payable and receivable and
had carried out these duties for M G Kailis Gulf Fisheries for three years and for the Main Roads Department for seven years.

7 On 8 February 2001 Mr Anstey called the Applicant into his office and handed her a cheque and informed her that she no
longer had a job. She said the cheque was for three weeks� pay, being two weeks� notice and one week�s �sorry pay�. She said
he told her that she could work out the two weeks� notice but that most people chose not to, that it was up to her. She said she
asked Mr Anstey why her employment was being terminated and he replied that there was no job for her, that she had been
made redundant. She asked Mr Anstey whether he had a problem with her work and he said �no, he did not�. When cross-
examined, she agreed that Mr Anstey had informed her there was a downturn in the industry and that �she was a luxury that
they could do without�. The Applicant later received a separation certificate which stated that her employment was terminated
because of a shortage of work.

8 The Applicant said that she could not understand why she was being made redundant as two weeks prior to her employment
being terminated there had been a request by Ms Celina Chien, the Accountant, to employ extra accounts payable staff and that
Mr Anstey had signed a form a week before her employment was terminated, making six to eight part-time factory staff, full
time. The Applicant said that two weeks prior to her employment being terminated she applied for the position of sub-
contractor�s pay clerk which was a part-time position available within the Respondent�s organisation. She said she was
unsuccessful in obtaining that position and that she questioned Mr Anstey as to why she was unsuccessful and he told her that
she was not suitable for the job.

9 The Applicant contended in her evidence that she was not terminated on grounds of genuine redundancy as the work that she
performed was being done by a person who was recruited as a new staff member. An advertisement which appeared in the
West Australian classifieds on Saturday 7 April 2001 was tendered into evidence. That advertisement stated as follows�

� Accounts Payable/Admin Clerk
We are seeking the services of an Accounts Payable/Admin Clerk for a busy office in Canning Vale. Ideally 1-2 years
experience, duties include reconciliations, cheque runs, liaising with the purchasing department accounts payable and
general administration duties. Applications in writing to�

Melissa Tilby
PO Box 1408, CANNING VALE WA  6970�

10 The Applicant said that the only duties referred to in the advertisement that she did not carry out whilst employed by the
Respondent, were reconciliations and cheque runs. It was put to her that her typing skills were not of a very high standard and
she responded that no one had ever complained about her work. It was not put to the Applicant that she did not perform her
duties adequately as an accounts payable clerk or as a personal assistant. However, it was put to the Applicant that she was
counselled on one occasion by Ms Tilby prior to her employment being terminated, in particular Ms Tilby told her that she was
talking too much to another employee, Ms Sue Boland. The Applicant said that it was raised in a casual way and it was not a
formal warning. It was also put to the Applicant that prior to her termination there were a number of employees of the
Respondent who either left or were not replaced, or who were made redundant. These employees were�

Steven Nova
Alicia Crook
Donna Hansen
Casey Wenban
Sonya Holmes
Melissa Dueckershoff

The Applicant agreed that all of these people had left but that they had all been replaced. In particular, she said that Ms Sue
Boland is now doing Ms Casey Wenban�s job.

11 It was also put to the Applicant that she had informed a fellow employee, Ms Patsy O�Connor in January 2001, that her two
sons were not coping well with her working full-time, to which the Applicant responded that this was not the case. She said
that she informed Ms O�Connor, that she was interested in applying for the sub-contractor pays position because it was a part-
time position; it would be good for her boys as she found working full-time and long hours, difficult as a single mother.

12 After the Applicant�s employment was terminated the Applicant immediately sought to find other work. She was unemployed
for six months. On 28 July 2001 she obtained a part-time position as a telephonist/race-book co-ordinator, working 37.5 hours
per fortnight. The Applicant does not seek an order that she be reinstated. She seeks an order that the Respondent pay her six
months� remuneration as compensation.
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Respondent�s evidence
13 Mr Craig Anstey gave evidence that whilst the Applicant was working as a receptionist the position of personal assistant

became available as the lady who had been carrying out those duties as well as some marketing work, resigned to take up a job
at the Casino. Mr Anstey testified that the Applicant approached him as to whether she could do the job and he and Mr
Thomson agreed. He said that whilst she worked as a receptionist her performance was fair and that she only carried out
minimal typing work. Mr Anstey testified that the Applicant�s role as personal assistant took up about 50% of her time. The
rest of her time she spent carrying out accounts payable work. He said that the accounts payable work was supervised by Ms
Tilby.

14 Mr Anstey testified that the Respondent employed 120 to 130 factory staff and approximately 60 administration employees.
Part of his role was to prepare financial budgets at the end of June of each year for submission to the chief accountant and to
the directors of the company. He said that at the end of the financial year of 2001 the Respondent�s business came in at about
80% of the budget. He said this came about because the Australian dollar was fluctuating, aluminium prices were fluctuating
and there was a considerable drop in work in the housing industry, which led to a large drop in sales. He says sales figures
reduced by 10% to 12% and that he made about 20 to 22 people from the factory redundant. Consequently, over a staggered
period numbers were reduced across the organisation. This was effected by not replacing people who had resigned and making
others redundant. Further, a number of people were moved around to carry out different functions when others resigned or
were made redundant.

15 As a result of discussions with Mr Thomson it was determined that the Applicant�s position as a personal assistant was a
�luxury that they could do without�. Mr Anstey said it was not a pleasurable experience for him to inform the Applicant that
her employment was being terminated. Mr Anstey conceded in his evidence that he was not aware of the requirements of s.41
of the Minimum Conditions of Employment Act 1993. He however, testified that he consulted Ms Tilby and Mr Michael Best,
the Commercial Manager, as to whether there were any other positions that could be taken up by the Applicant and they
informed him there were no positions available that the Applicant could carry out. He said there were about 5 or 6 people in
administration who resigned and were not replaced. Mr Anstey said the commercial administrator of commercial windows,
Sonia Holmes, left and was not replaced. Sue Boland asked if she could work in commercial windows and she took up Ms
Holmes� position. As a result Sue Boland�s position as the sub-contractor pays became vacant. After it was determined that the
Applicant was not suitable for that position and her employment was terminated, Casey Wenban moved into the position of
sub-contractor pays but resigned shortly after. Ms Boland then regained the sub-contractor pays position in addition to her
duties in commercial windows. Mr Anstey also said that Ms Melissa Duechenstoff left and her position was filled internally by
Ms Kerry Hodgson. Further, that Ms Alicia Crook left and her duties were allocated to existing staff.

16 In relation to the Applicant�s duties as a personal assistant, Mr Anstey said that he required the Applicant to do a little bit of
typing. If the work was confidential he would ask Ms Tilby to type the work. He said that the Applicant did not type
management minutes. He said this was because the Applicant�s quality of typing was not of a high standard and he had a high
degree of trust in Ms Tilby keeping work confidential. He however, conceded that he had no reason to have no confidence in
the Applicant�s ability to keep matters confidential but he had a high degree of trust in Ms Tilby�s ability to do so, and that is
why he gave her work of that nature. Mr Anstey strongly denied the Applicant�s evidence that the Respondent had increased its
numbers and replaced the Applicant and other employees who had resigned. Whilst giving evidence, Mr Anstey stated that he
had documents with him to support his evidence about the downturn of sales. However, the Applicant�s agent did not challenge
Mr Anstey�s evidence in this regard and did not make a request to inspect those documents.

17 Mr Anstey testified that he asked Ms Tilby whether the Applicant could carry out the sub-contractor pays position. He said Ms
Tilby informed him that she did not think that the Applicant could carry out the work as it carried too much responsibility, that
the sub-contractor pays deals with millions of dollars� worth of money as substantial weekly earnings payments made to sub-
contractors. He said he also asked Mr Best whether the Applicant could do administration work in commercial windows and
Mr Best told him �no�. He said that Mr Best did not give him any reason but that he accepted the views of his Commercial
Manager.

18 Mr Anstey conceded that the Applicant was not given extensive training in the accounts payable work. However, he did not
supervise her work in that area and did not have much knowledge of what her duties entailed.

19 Mr Anstey testified that the position advertised on 7 April 2001 was filled Ms Sharon Rodriguez. She was recruited from
outside the Respondent�s organisation.

20 Ms Tilby testified that she is employed as an Administration Manager with the Respondent, having held that position for
approximately two months. She said that at the time the Applicant�s employment was terminated she (Ms Tilby) was the
accounts payable supervisor, a position she said she held for approximately two years. She was also the Applicant�s supervisor
whilst she worked as receptionist and as accounts payable clerk. Ms Tilby testified that in her view the Applicant�s work as an
accounts payable clerk was average as she made a number of errors in her work. She said on one occasion she spoke to the
Applicant about talking too much to Ms Boland, as it was her view (Ms Tilby�s) that the Applicant could not concentrate on
her work if she was talking to Ms Boland at the same time. She said that the sub-contractor pays position became available in
January 2001. She said Mr Anstey asked her whether she thought the Applicant would be capable of carrying out the sub-
contractor pays work and she told him that she did not think the Applicant�s accuracy would be good enough to carry out that
work. She also said that Mr Best was in Mr Anstey�s office at the same time they had this discussion and that Mr Anstey asked
Mr Best whether the Applicant could do the administration work in the commercial division and that Mr Best had said �no, it
was not appropriate work�. When asked what work that would involve she said that she thought that it may have consisted of
invoicing and administering job files but she was not sure.

21 Ms Tilby testified that the position taken up by Ms Rodriguez in April 2001 was advertised as a result of a number of staff
movements. She said that the Applicant�s accounts payable work consisted of about 50% of her full-time position and that
when the Applicant was made redundant her accounts payable work was taken over in part, by an assistant accountant, Mr
Aaron Preece, and also by another person from Purchasing, Ms Kim Thompson.  Ms Thompson, however, later left the
Respondent�s employment and her work was taken over by Ms Alicia Crook. Ms Tilby said she trained Ms Crook to assist her
(Ms Tilby) with the accounts. Then Mr Preece was transferred to the Metal Roofing Division so Ms Tilby decided that they
needed a full-time person and the position was advertised on 7 April 2001. As to the work required for the advertised position,
Ms Tilby testified that she did not think the Applicant could do Excel-based spreadsheets and that she would not be able to do
cheque-runs or reconciliations. She said that she trained the Applicant in the MFG Pro accounting program used by the
Respondent. She could not recall how long the training took. She conceded her training was not substantial but said it was not
little either. She said she always found time to assist the Applicant with her work when the Applicant required her assistance.
She said she did not consider the Applicant for the position advertised in April 2001 because the Applicant had, at that stage,
filed an application for unfair dismissal and she was not seeking reinstatement. Further, that there were extra duties required of
that position which comprised part of the work that had been carried out by Mr Preece and by her (Ms Tilby).



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 145

22 Ms Patricia O�Connor, an administrator employed by the Respondent, testified that she spoke to the Applicant in January 2001
about her children. She said the Applicant commented that her boys were not adjusting well to her (the Applicant) working
fulltime and they discussed whether she (the Applicant) should apply for the sub-contractor pays position as it was a casual or
part-time position. She also said she (Ms O�Connor) talked about her daughter who is working with Qantas at the airport and
she (the Applicant) said to her (Ms O�Connor) that she should ask her daughter if there was any part-time work available at the
airport.

Submissions
23 The Respondent says that it was faced with a significant downturn in work and cost pressures which required it to downsize its

workforce. It also says that the reason why the Applicant was selected for redundancy was not because of poor performance.
However, her performance was taken into account in determining whether there were any alternative duties open to give her.
Further, it is conceded that s.41 of the Minimum Conditions of Employment Act 1993 was not complied with.

24 It was conceded on behalf of the Applicant that the 3 weeks� pay she received on termination was a reasonable redundancy
payment. Mr Crossley contended on behalf of the Applicant that the decision to make her redundant was not genuine as there
were duties available that could have been performed by her, in particular accounts payable work. Further, the Applicant was
not consulted about work that was available and whether that work could be performed by her. In addition, that the dismissal
was harsh in that the Respondent knew the Applicant had an expectation of ongoing employment as she had financial
commitments and was a single mother.

Conclusion
25 As Mr Hennessey points out, the question to be determined by the Commission is whether the legal right of the Respondent to

dismiss the Applicant has been exercised harshly or oppressively against the employee so as to amount to an abuse of that right
(Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe
Nursing Home v The Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch
(1985) 65 WAIG 385 at 386).

26 Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers� Union, West Australian Branch, Industrial Union of Workers
(1998) 68 WAIG 677 at 679).

27 However, in order to establish that a termination of employment for redundancy is unfair on grounds that the selection of an
employee was unfair, the employee in question must show that his or her selection was unfair in comparison to other workers
(see AMWSU and OPDU v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733 per Brinsden J at 734 and
Olney J at 738). If the selection process was such as to deny procedural fairness, the selection process may also be unfair.

28 Further, a failure to comply with the mandatory requirements under s.41 of the Minimum Conditions of Employment Act 1993
is a factor to be taken into account in deciding whether a dismissal is unfair, (Gilmore v Cecil Bros. (1996) 76 WAIG 4434, per
the President at 4445). Section 41 of the Minimum Conditions of Employment Act requires that where an employer has decided
to make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably practicable
after the decision has been made and discuss the likely effects of the redundancy and measures that might be taken to avoid or
minimise its effect.

29 Given that Mr Anstey�s evidence as to the financial position of the company was unchallenged, I do not accept the Applicant�s
evidence that the Respondent did not have reasonable grounds for terminating her employment as a personal assistant. Further,
I accept the evidence of Mr Anstey and Ms Tilby that the position of personal assistant only comprised 50% of her duties.
Clearly, the evidence establishes that the Applicant�s desire to work part-time was known to the Respondent and that the
accounts payable work carried out by the Applicant was work that the Respondent required to be done. However, there was no
discussion with the Applicant in respect of her desire to work part-time and whether she would consider continuing to carry out
accounts payable work and reduce her hours by 50% per week. In my view it is discussions of this kind that are contemplated
by s.41 of the Minimum Conditions of Employment Act.

30 I am of the view that termination of the Applicant�s employment was unfair. Whilst I accept that in the circumstances the
decision to make the position of personal assistant redundant was genuine, it is clear that the Applicant�s duties as accounts
payable clerk were duties that the Respondent still required to be done. These duties comprised 50% of the Applicant�s work.
By not having discussions required by s.41, the Applicant lost the opportunity of reducing her hours of work by 50% and
continuing to carry out the accounts payable work.

31 At the time of the termination the Applicant was paid $961.54 gross per fortnight for 80 hours per fortnight. I am satisfied that
she has taken steps to attempt to mitigate her loss. Since 28 July 2001 she has earned $516.21 for 38 hours per fortnight. I
assess her loss as $5,760.00 being the loss of the opportunity to work 20 hours per week from 8 February 2001 until 28 July
2001, that is, 24 weeks compensation calculated at $240.00 per week.

_________

2001 WAIRC 04505
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETA LYNETTE HARBEN, APPLICANT
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CORAM COMMISSIONER J H SMITH
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_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made for payment of $5,760.00 as compensation.
Representation
Applicant Mr T Crossley (as agent)
Respondent Mr I Hennessy (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Crossley on behalf of the Applicant and Mr Hennessy on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979 hereby�

1. DECLARES that Peta Lynette Harben was unfairly dismissed from her employment by Buckeridge Nominees
Pty Ltd trading as BGC Windows ACN 008 849 581;

2. DECLARES that it is impracticable to reinstate the Applicant to her former position;
3. ORDERS that the Respondent pay to the Applicant within 14 days of the date of this Order the sum of

$5,760.00;
ORDERS that the application is otherwise hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2001 WAIRC 04476
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRETT ANDREW JOHNSTON, APPLICANT
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CORAM COMMISSIONER J F GREGOR
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CITATION NO. 2001 WAIRC 04476
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr B. Stokes appeared as agent on behalf of the Applicant
Respondent Mr O. Moon appeared as agent on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 Brett Andrew Johnston (the Applicant) has applied to the Commission for orders pursuant to s.29 of the Industrial Relations

Act, 1979 on the grounds that he was unfairly dismissed from employment with Diasson Holdings Pty Ltd, The Lonie Family
Trust t/a R H Trotter & Co (the Respondent).  It appears from the application and from the evidence that there were two
separate periods of employment, the first commencing on 22nd February 1999 and finishing on 30th October 2000 as a fulltime
worker, then from 15th January 2001 finishing on 20th February 2001 as a casual worker.

2 In the evidence led to the Commission there was considerable attention given to an application that the Applicant has made
pursuant to the Workers Compensation Rehabilitation Act 1981 and in particular, activities occurring as a result of the Workers
Compensation (Conciliation and Review) Rules 1994.

3 It is not my intention during these Reasons for Decision (Reasons) to recite matters dealing with that claim, notwithstanding
that an inordinate amount of time was spent on those issues by the parties.

4 Relevantly for these Reasons the Applicant told the Commission that around 22nd February 1999 he was employed as a casual
by the Respondent as a fruit and vegetable packer.  This relationship lasted for about six weeks, he became a fulltime employee
some six weeks after that. In mid July 2000 he received a wage increase.

5 On 20th October 2000 when he was loading a truck events occurred which are the subject of proceedings under conciliation and
review pursuant to the Workers Compensation Rehabilitation Act 1981.

6 The next relevant event for these Reasons is that the Applicant says that around 24th October 2000 he went into hospital, he had
tests which diagnosed a brain aneurism.  On 27th November 2000 he underwent a surgical procedure to relieve the condition.

7 In the meantime, he thinks, around 30th October 2000 he had a meeting with the principal of the Respondent, Mr Ian Lonie,
and reported to him that it would be unsafe for him to work in case he collapsed or bumped his head.  The Applicant says that
Mr Lonie advised him that the Respondent�s Accountant and Lawyer had said that it was in the best interests of the Applicant
that he be laid off so he could claim sickness benefits.  Mr Lonie also said that after he had his operation and had been cleared
he could return to work as a permanent employee.

8 The Applicant says that, although he was surprised, he accepted what was said. On 3rd November when he went to Centrelink
to make a sickness claim he was told to obtain a separation certificate from his employer.  On 6th November (Exhibit S2) he
received a certificate and soon thereafter sickness benefits were paid.

9 The Applicant underwent surgery on 27th November 2000.  He was subsequently cleared for duty by his General Practitioner
on 20th December 2000 (Exhibit S1).

10 The Applicant says he saw Mr Lonie on or about 20th December and gave him a medical certificate.  Mr Lonie had told him
that he could start work but to take it slowly, and gradually increase his work load until he felt comfortable to resume full days.
On 22nd December 2000 he was told by Mr Lonie that work was quiet over the Christmas period, there was no need for him to
come in and in due course when the Respondent required him he would receive a phone call.

11 The Applicant received a phone message on or about 13th January 2001.  The message was that the Respondent had work for
him for up to eight to ten weeks and if he was interested to respond.  Apparently there was a need for coverage for two
employees who had taken two lots of annual leave; the Applicant was told this would be a casual engagement.

12 The Applicant says on 19th February 2001 he spoke to his supervisor and to Mr Lonie about some time off to attend a funeral
of a relative of a close friend.  The leave was granted.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 147

13 The Applicant attended the Respondent�s premises on the morning of 20th February 2001, worked until the afternoon then went
to the funeral.  After the funeral he attended a wake at which he drank about six middies of beer. He eventually went to bed at
around 3:30am.  He had planned to report for work on 21st February 2001.

14 He did not attend for work and at 7:00am there was a phone call for him from Mr Gary James, his supervisor.  The Applicant
told Mr James that he had a late night and he would be in around 8:00 � 8:30am and he says his supervisor agreed to this.

15 The Applicant says that at 8:15am he rang the Respondent�s office and asked to speak to either his supervisor or Mr Lonie.  He
was unable to do so, so he left a message with Ms Clarke the secretary. He said to her words similar to �I won�t be coming in
today and I�ll be returning to work tomorrow.�  He was unsure exactly what he may have said to her because he had not had
much sleep and was not �feeling too good�.

16 The Applicant says that at 9:00am Mr Lonie rang to speak to him.  Mr Lonie told him that he was unreliable, that the
Respondent had a busy day and that he should not worry about coming back.

17 Later that morning the Applicant and his wife went to the Respondent�s premises where they paid their fruit and vegetable
account.  The Applicant says he sought out Mr Lonie to find out the status of his permanent employment because he thought he
had been promised such an appointment when he first found out about his illness.

18 Since his dismissal the Applicant had tried to find work, he is registered for unemployment, says he actively looks through
newspapers and has networked with friends and relatives; he is still looking for fulltime work.  Presently he had casual work as
a stores person.

19 Evidence was led from the witness concerning alleged underpayments, however as I understand that matter has been settled
between the parties or at least is subject to other proceedings and therefore I do not intend to summarise that information.

20 Evidence was also taken from Mrs Kerry Johnston, the Applicant�s wife.  Mrs Johnson said that she attended the Respondent�s
premises with the Applicant on 30th October 2000.  They met with Mr Lonie alone.  The Respondent already knew that the
Applicant had a brain haemorrhage because Mrs Johnston had told Mr Lonie during the three or four occasions she had spoken
to him from the hospital about her husband�s condition.  Mr Lonie had never said anything about terminating her husband�s
services although he did say that he would speak to the Respondent�s Accountant and Lawyer.

21 Mrs Johnston says that Mr Lonie had said that both his Accountant and Lawyer advised him to terminate the Applicant�s
services and that he would be reinstated once he had a medical certificate to say he was cleared for work.  Although there was
some surprise about the termination they were happy that in due course he was to get his job back.  Mrs Johnston thought that
to be the job he had before he had suffered his illness; it was not a casual job.  The termination was made so that the Applicant
could go on social service sickness benefits. In due course this happened.

22 Mrs Johnston says that after his operation her husband was a bit slower in speech and memory, but he wanted to go back to
work.  She says this occurred on 2nd January 2001, but only for a short time.  On 13th January 2001 there was a request from
Mr Lonie for the Applicant to ring him, to her knowledge he did but she did not witness the conversation.

23 Mrs Johnson confirmed that the father-in-law of a friend had passed away and that they made plans to attend the funeral.  The
Applicant had told her that he had been allowed time to attend, he did not over indulge in alcohol at the wake.

24 On the following morning Mr James rang and asked for the Applicant, she had passed the phone over to him, she heard her
husband say words to the effect that he would try and be at work in 45 minutes.  In due course he did not go but he rang in and
left a message with Janet the receptionist that he was too tired and was still depressed

25 Later Mr Lonie had called; she had answered the phone and told Mr Lonie that the Applicant was not there.  Mr Lonie then
told her that her husband was not reliable and he would no longer be offered to work with the Respondent.  She then asked him
what happened to the fulltime job and Mr Lonie had responded that he had made the offer in context of when there was a
vacancy.  Her husband appeared at that time and then spoke to Mr Lonie.

26 Later in the day they attended the office of the Respondent where they talked about wage rates.  There was later need for her to
check when her husband had days off.  She says on three days about which the Respondent had complained, her diary showed
her husband either had appointments with his doctor or were public holidays.

27 Evidence was also taken on behalf of the Applicant from Mr Reginald William Spinks.  He gave evidence that related to the
Applicant�s accident and related instructions from supervisors about the Applicant�s productivity.  Evidence was also taken
from Mr Nicholas Michael Harrod, about rates of pay and safety issues at the workplace.  He said that the Applicant was
reliable, a safe person who pulled his weight.

28 Evidence was led on behalf of the Respondent from Mr Ian Lonie, he has a different version of events to that offered by the
Applicant.  He recalled that in October 2000 he received a phone call from the Applicant�s wife telling him that he was very
unwell and that he would be unable to work the following week.  Mr Lonie offered his sympathy, at the time the medical tests
were inconclusive but there was a talk of a brain aneurism.

29 Later Mr Lonie met the Applicant and his wife in the office, also present was the Respondent�s Manager Mr Paul Lill.  The
Applicant and his wife told them that he had suffered a brain aneurism; Mr Lonie had said that he would talk to his accountant
and lawyer to get advice as to how the Applicant�s employment status should be handled.  He also suggested to the Applicant
and his wife that they should seek their own legal advice to ascertain how they could qualify for medical benefits.  When they
had done so they could tell him what they required of the Respondent.

30  The Applicant was unable to say how long that he might be off work after his operation, but Mr Lonie gained the impression
that could be for an extended period.  The Applicant was also offered a loan of any amount of money to assist him.  The
Respondent had done this for other employees from time to time.  There was no discussion at that meeting of termination of
employment, the first thing that Mr Lonie wanted the Applicant to do was to get advice as to what was the best thing for him.

31 A few days later Mr Lonie saw the Applicant alone.  During the meeting he told Mr Lonie that he was going onto sickness
benefits and for that purpose was voluntarily resigning.  At no stage did Mr Lonie suggest to him that he ought to resign nor
was he dismissed.  As for future work prospects he told the Applicant regardless of the length of his absence, when he was well
the Respondent would try and fit him in a job depending on a vacancy being available.  At that stage Mr Lonie did not say
whether the job would be fulltime or casual, he said if work was available the Respondent would see whether it could fit him
in.  All entitlements were then paid out.

32 In January 2001 work became available, Mr Lonie rang the Applicant and offered him casual work for approximately nine
weeks.  He had no discussions with the Applicant before that time.  The last time he had seen him had been in late December
2000.

33 When the Applicant commenced work he was told by the foreman to take things easy and look after himself.  The
arrangements were that he could start work later than the other employees and knock off when he was finished.  For instance
full timers would start work on Mondays at 2:00am but the Applicant did not start until 5:00am.
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34 On his return to work the Applicant appeared disinterested and seemed as though he did not want to be there.  On a few
occasions he left early he also missed a couple of full days work.  On no occasion did he seek permission to leave or did he call
in to advise of a pending absence.  Mr Lonie spoke to the foreman and instructed that the Applicant be given a verbal warning
about his attendance.  Mr Lonie thought he had to take the action because the time keeping was getting out of hand.
Discussions concerning time keeping took place about a week before the Respondent ceased to employ the Applicant as a
casual.

35 Mr Lonie remembered a phone discussion with Mrs Johnson on 21st February 2001. He had made the phone call after being
requested to do so by Mr James, the supervisor who had earlier asked the Applicant if he was going to come in to work.  Mr
James had reported the Applicant said he would be in approximately in 40 minutes.  Mr Lonie was told at around about 8:30am
by the Secretary, Ms Clarke, that the Applicant had rung in to say that he was not going to come to work.  Mr Lonie then
informed Mr James and the other supervisor, Mr Jamie Stockton, both of whom became upset.  Mr Lonie asked their advice as
to what the Respondent should do, both of them said that they did not want the Applicant to work any more because they could
not rely on him.

36 Mr Lonie says that at 9:30am he rang the Applicant�s home and spoke with Mrs Johnston, at first she stated that the Applicant
was not present.  Mr Lonie then told her to tell him that there was no longer any work because the Respondent could not rely
on him, immediately the phone was passed over to the Applicant so Mr Lonie told him personally.

37 The Respondent says the only offer of work made to the Applicant was as a casual, and that was the basis upon which he
accepted it.  Mr Paul Lill, the Manager of the Respondent, gave evidence that he recalled the meeting on 24th October 2001
when the Applicant and his wife attended the Respondent�s premises after he had been in hospital over the weekend.  Mr Lill
understood the purpose of the meeting was for the Applicant to tell them what had happened to him, Mr Lonie suggested to the
Applicant that he look at the possibility of sickness benefits, because of the potential that he could be unable to work for an
unknown period of time, anything up to twelve months.  Mr Lonie had offered him any assistance that he needed, whether it
was a loan or anything else that the Respondent could do to help him through his problem.

38 Mr James who was the floor supervisor directly responsible for supervision of the Applicant.  Mr James had worked for the
Respondent for six years and been in charge of the Applicant for about twelve months.  He had been made aware of the
Applicant�s sickness and saw him at the workplace soon after he was discharged from hospital.

39 Mr James produced his home telephone number account to support his claim that on 28th October 2001 he made a telephone
call to the Applicant�s room at Royal Perth Hospital.  He rang to give support because he had personally suffered a tragic year
and wanted to wish the Applicant the best.  Mr James remembers clearly that he spoke to Mrs Johnston and not the Applicant.
Mrs Johnson had denied this and Mr James speculated that may be she did not remember because of the pressure she was
under (Exhibit M3 � telephone account G. James).

40 Mr James said when the Applicant returned to work he was told the engagement was casual, Mr James was instructed that he
was to ensure the Applicant did not try anything too strenuous because he just finished major surgery.  He had a discussion
with the Applicant to make sure there was a complete understanding of what he was to do.  Mr James understood through
discussions with Mr Lonie that after the Applicant had been in hospital he would be offered casual employment until such time
as a fulltime position became available.

41 Mr James explained how work is allocated on the floor, and how the Applicant worked differently on his resumption; he would
start later and finish earlier.  Once his health started to improve he was able to manage more work and although he was starting
a little later but he would finish at the same time as the other workers.  Towards the end of his employment his starting and
finish times became quite ad hoc.  He seemed to start and finish whenever it suited him.  Mr James asked Mr Lonie whether he
still had a relaxed attitude to these times, given that the Applicant was seemingly in good health and according to his friends
there was no problem with him outside the work place.  Mr James told the Applicant he would have to conform to what the
others were doing, he agreed to do so but in practice he did not.

42 Mr James gave examples of how the Applicant would say he has a doctor�s appointment and just leave.  He was not saying that
he was sick he would just say he had an appointment and would walk out.  He was asked to give notice because there were
orders to fill. If the Applicant could not be available and the Respondent needed to get other casuals in.  The straw that broke
the camel�s back was one occasion the Applicant stormed out of the warehouse, Mr James did not know what happened,
whether he had an argument with someone; he just said that he has had a gutful and was leaving.  Later the Applicant came to
him and told him that he had a funeral to go to, Mr James told him that he should have given notice  because he had not the
Respondent was left short.  This did not appear to concern the Applicant, it appeared his attitude was he had a funeral to attend
and was going.

43 The next day when Mr James reported for work the Applicant was not there. No message had been received from the
Applicant by 7:00am so Mr James rang his home number, he spoke to Mrs Johnston, asked if the Applicant was coming to
work and she told him that he would not  because he had attended a funeral the day before.  Mr James had acknowledged that
he knew about the funeral and repeated his question; there was a pause and then Mrs Johnson she said he would be in in forty
minutes.

44 About one hour or so later Ms Janet Clarke the Secretary came out and told Mr James she had received a call from the
Applicant and his words were �tell Gary not to bother I�ll catch him tomorrow�.  Mr James said he was unhappy about this. He
went to Mr Lonie and made it clear that he had had enough of the Applicant�s �antics�.  He told Mr Lonie it was not fair to
others on the floor, there are other casuals that could be effectively used and the Applicant�s conduct was denying them the
opportunity to work, on top of that other workers had to do the Applicant�s share.  Mr James said that the Applicant should be
sacked; Mr Lonie then said he would speak to the Applicant�s work mates and other employees.

45 Mr James was in attendance when Mr Lonie met with those employees, he says they gave him �both barrels�.  The Applicant
had an attitude problem, everyone had been letting it go for some time, Mr James as the supervisor, was having to put up with
the Applicant�s work mates giving him a blast everyday because they had to work later to get the production out.  It was
affecting morale, it was affecting the business, it was Mr James� opinion that Mr Lonie was left with no alternative but to tell
the Applicant that his services were no longer required.

46 Evidence was also taken from Ms Janet Anne Clarke who is an office clerk/secretary employed by the Respondent.  She gave
evidence that on 21st February 2001 she received a call from the Applicant at 8:30am in the morning, he said to her �tell Gary
not to bother I won�t be coming in� these were his exact words, there were no other discussions with him.

47 The rest of Ms Clarke�s evidence deals with matters affecting pay and there is no need to recite it for the purpose of these
Reasons.

48 The Commission is required to make findings on credibility, this is a case where the difference in the evidence is stark and the
outcome of the application depends upon the finding on whose evidence is the most likely to be correct.
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49 I have concluded after watching the Applicant give his evidence and seeing his responses under cross examination that there
are reasons for concern about the reliability that can be placed on the story he has told.  His story has all of the hallmarks of
being constructed to suit the outcome that he seeks from this Application.  I think his version of the chronology of events he
presents is so unlikely as to in some parts be unbelievable.

50 As for the evidence of his wife Mrs Johnston I have reached the conclusion that she has done her best to support her husband
in his application.  That does not necessarily assist me to arrive at the truth of the matter; I have a question in my mind about
the quality of her evidence too.  The other evidence led on behalf of the Applicant does not go to the substance of the issues to
be decided here and it is unnecessary for me to make findings about the credibility of those witnesses.

51 Evidence was called on behalf of the Respondent from a number of people; the principal witness was Mr Lonie.  After careful
examination of the transcript and from consulting my notes made at the time I can find no reason to conclude that Mr Lonie
was anything other than a truthful witness, a person who on a number of occasions appears to have done his best to help
employees of whom the Applicant is one.  There is no reason for me to conclude that he is anything other than a credible
witness.  The supporting evidence and evidence which in the long run is very important for the disposition of this case comes
from Mr James.

52 Mr James seemed to me to be a sincere person, there is no reason why he would wish to concoct a story to put this Applicant at
prejudice and I do not think he did.  I see no reason why his evidence should not be accepted as truthful.  The other evidence
on behalf of the Respondent from Mr Lill and Ms Clarke does not add much to the pool of information upon which the
Commission is to found it�s conclusions although Ms Clarke was sure under cross examination about what the Applicant had
said to her, it was consistent with what she reported to Mr James at the time it occurred, I see no reason to disbelieve her on
that information and I find she has been truthful.

53 Having considered all of the evidence carefully and having made the findings of credibility discussed above I conclude that
when the evidence of the Applicant differs from that of the Respondent and I favour that led from the Respondent.

54 During the case there was emphasis put on the status of the Applicant, that is whether he was a casual or not.  In the long run
this matter is decidable on the tests that are established in FMWU v Undercliffe Nursing Home (1985) 65 WAIG 315 whether
there has been a fair go all round.  I can make that determination without traversing the law concerning the Applicant�s status,
it could well be that he was a casual but I have not for the purposes of these Reasons the need to make a positive finding about
that.  I therefore do not need to investigate the legal implication of his contractual status.

55 The question is was this dismissal exercised with a fair go to each of the parties?
56 On the balance of probabilities I conclude that there was an employment relationship between the parties which came to an end

in October 2000 when the Applicant was unable to continue at work after he underwent a serious operation.  I find that it was
more likely than not that on 24th October 2000 he and his wife attended a discussion with Mr Lonie.  I find, contrary to their
evidence, Mr Lill was present at that meeting.  At the meeting it was agreed that Mr Lonie would get some advice from his
lawyer and accountant about what was the best way to handle the situation in which the Applicant found himself.  I also find
more likely than not Mr Lonie suggested that the Applicant obtain independent advice.

57 It appears the Applicant did not do so because he attended a meeting with Mr Lonie a few days later in which Mr Lonie told
him of the advice he had obtained which was that because of the unknown duration of his illness the best thing for him would
be to finish work and go onto sickness benefits. The Applicant took that advice and a Separation Certificate was issued to
support an application to social services for sickness benefits. More likely than not Mr Lonie told the Applicant when he was
ready to return to work he would do what he could to help him out at the time.  Mr Lonie also more likely than not offered the
Applicant whatever financial support he needed at that time.

58 In January 2001 Mr Lonie rang the Applicant and offered him casual work, additional hands then being required at the
Respondent�s premises.  The Applicant returned to work and the Respondent was most conscious about his medical and
physical condition.  He was given the opportunity to work himself into the job, to start later and finish earlier than other
people.

59 As the time advanced over January 2001, I find having accepted the evidence of Mr James that the Applicant became less and
less cooperative.  It seemed as though he did not think it necessary to give notice that he was going to take time off until the
last minute.  I think it is fair to conclude that the Applicant�s attitude in this respect was part of a consistent behavioural pattern
which had been manifest in the employment relationship for some time.  It was however, on the evidence, worse in January
2001.  I find that Mr James had consistently sought to remediate the Applicant�s behaviour in the workplace; I accept his
evidence over the other evidence that has been led in this case, that the Applicant�s behaviour was not only a source of concern
to Mr James but to his work mates as well.

60 I accept that when the Applicant went to the funeral he did not ask for leave, he took it by telling Mr James that he would not
be in the next day.  There is a difference between asking for leave and merely advising the employer, it is indicative of a state
of mind that the employee is not elevating his responsibilities to his employer and therefore to his retention of his position, to
any sort of responsible level.

61 This was clear when after the wake he was unable to attend for work, I find that when the phone call was made by Mr James
that the Applicant was close by when his wife answered. I find there was obfuscation in the evidence presented on behalf of the
Applicant about this telephone call.  I also find that when Mr Lonie called, the Applicant was close by again notwithstanding
Mrs Johnston�s claim that the Applicant walked in during the phone call.  More likely than not he was present all of the time,
again his behaviour is indicative of a lack of concern about continuing with the job.  When the Applicant had rung Ms Clarke
he was not asking for leave he was telling the employer he was not going to come to work.

62 His conduct in this respect triggered a response at the workplace and Mr Lonie went about consulting with other employees
about what ought to happen.  This is important in the disposition of this case. Mr Lonie did not merely, on the face of the
Applicant�s refusal to attend on that morning, dismiss him.  He went to the supervisors and other employees and asked them
their opinions, in doing so he became more aware of a general concern about the Applicant�s behaviour.  This concern had
been communicated to him by Mr James a week earlier. The Applicant�s behaviour confirmed the complaints that were being
made against him and the Respondent therefore decided to terminate his services.  This is not a decision made on the spur of
the moment it is a decision made about an employee who had been supported by the employer, had been offered help by the
employer when he was ill, had been given work on a rehabilitation basis and who for all this support I think misread the
situation and did not apply himself to his duties as he is required to as a faithful employee.  Finally there is no doubt the
Applicant had been told on a number of occasions by Mr James that his behaviour was unacceptable.  He was sufficiently
warned so that he should have had concerns about the viability of his job.

63 I conclude on the basis of the evidence that there has been a fair go all round, the dismissal is not unfair and for those reasons
the application will be dismissed.

_________
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2001 WAIRC 04462
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRETT ANDREW JOHNSTON, APPLICANT
v.
DIASSON HOLDINGS PTY LTD THE LONIE FAMILY TRUST T/AS R. H. TROTTER & CO,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 20 DECEMBER 2001
FILE NO. APPLICATION 415 OF 2001
CITATION NO. 2001 WAIRC 04462
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr B. Stokes on behalf of the Applicant and Mr. O. Moon on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Application be dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2001 WAIRC 04492
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN MACFARLANE, APPLICANT
v.
HALPERIN FLEMING & MEERTENS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. APPLICATION 1499 OF 2001
CITATION NO. 2001 WAIRC 04492
_________________________________________________________________________________________________________

Result Application for enforcement of Minimum Conditions of Employment Act 1993 � Application
dismissed for want of jurisdiction.

Representation
Applicant In person
Respondent Mr D G Fleming
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Ian MacFarlane (�the

Applicant�) claims that he is owed a sum of $2,480.59 being a benefit to which he is entitled under a contract of employment,
not being a benefit under an award or order. The sum claimed is an amount deducted from the Applicant�s final pay following
his resignation as a legal practitioner employed by Ron Halperin, David George Fleming, Brent Douglas Meertens and
Bronwen Joy O�Sullivan trading as Halperin Fleming Meertens (�the Respondent�).

2 The Respondent deducted from the Applicant�s final pay, an amount of $2,123.33 for professional indemnity insurance and
$357.26 for the cost of the Applicant�s practice certificate paid for the period from 8 August 2001 until 30 June 2002. The
deductions were made from the Applicant�s last two weeks� pay and accrued annual leave as follows�

�Salary Reconciliation
Final salary due to Ian

2 weeks ordinary pay: $1,538.50
LESS:-

Tax: $  398.00
HECS $   75.00

Nett Pay: $1,065.50
17 days holidays:-
17 days @ $153.85 per day $2,615.40
LESS:-

Tax: $  832.00
HECS $   75.00

Nett Pay: $1,708.40
TOTAL DUE TO IAN: $2,773.90
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Amount of salary package overpaid to Ian
Professional Indemnity Insurance
paid @ $2,377.35 pa paid to 30/6/02
326/365 of $2,377.35 $2,123.33
Practice Certificate fee
@ $400.00 pa paid to 30/6/02
326/365 of $400.00 $  357.26

TOTAL OVERPAID TO IAN $2,480.59
BALANCE DUE TO IAN: $  293.31�

3 Following a direction by the Respondent, the Professional Indemnity Insurers advised the Respondent on 3 October 2001 that
it had refunded $1,914.70 to the Applicant by sending him a cheque for that amount.

4 Following a conference in the Commission the parties agreed that this matter could be heard and determined by way of written
submissions.

5 The Applicant claims the deduction for the professional indemnity insurance and practice certificate fee was made without his
consent and contrary to s.17D of the Minimum Conditions of Employment Act 1993 (�the MCE Act�).

6 Section 3 of the MCE Act defines a �minimum condition of employment� to mean � 
� (a) a rate of pay, or other requirement as to pay, prescribed by this Act;

(b) a condition for leave prescribed by this Act; or
(c) a condition prescribed by Part 5;�

7 Section 5(1)(c) of the MCE Act provides�
�(1) The minimum conditions of employment extend to and bind all employees and employers and are taken to be

implied �
� (c) if a contract of employment is not governed by a workplace agreement or an award, in that contract.�

8 Section 17C of the MCE Act provides�
�(1) To the extent that an employee receives his or her pay in money the employee is entitled to be paid in full and

payment is to be made �
(a) in cash;
(b) by cheque, postal order or money order payable to the employee;
(c) by payment into an account, specified by the employee, with a bank or financial institution; or
(d) in any other manner authorized or required under the workplace agreement, award or contract of

employment.
 (2) In the case of any employee who is not employed by the Crown, payment can be made under subsection (1) (b) or

(c) if, and only if, the employee so authorizes.�
9 Section 17D of the MCE Act provides�

�(1) Despite section 17C, an employer may deduct from an employee�s pay �
(a) an amount the employer is authorized, in writing, by the employee to deduct and pay on behalf of the

employee;
(b) an amount the employer is authorized to deduct and pay on behalf of the employee under the workplace

agreement, award or contract of employment; and
(c) an amount the employer is authorized or required to deduct by order of a court or under a law of the

State or the Commonwealth.
 (2) The employee is entitled to have any amount so deducted paid by the employer in accordance with the employee�s

instructions or in accordance with the requirements of the workplace agreement, award, contract of employment,
court order or law of the State or the Commonwealth (as the case may be).

 (3) Nothing in this section requires an employer to make deductions requested by an employee.
 (4) An employee may, by giving written notice to the employer, withdraw an authorization under subsection (1)(a).�

Jurisdiction to hear and determine the Application
10 The Respondent contends that the issue whether the Respondent is in breach of s.17C or s.17D of the MCE Act is not �an

industrial matter within the meaning of s.22A of the Act� because of the operation of s.7(c) of the MCE Act and s.83(1a) of the
Act.

11 Section 7(c) of the MCE Act provides�
�A minimum condition may be enforced �
� (c) where the condition is implied in a contract of employment, under section 83 of the Industrial Relations

Act 1979 as if it were a provision of an award, industrial agreement or order other than an order made
under section 32 or 66 of that Act.�

12 Section 83(1), (1a), (2) and (4) of the Act provide�
�(1) Subject to this Act, where a person contravenes or fails to comply with any provision of an award, industrial

agreement or order, other than an order made under section 32, 44(6) or 66 �
(a) the Registrar or a Deputy Registrar;
(b) an Industrial Inspector;
(c) any organization or association named as a party to the award or employer bound by the award,

industrial agreement or order; or
(d) any person on his own behalf to whom the award, industrial agreement or order applies,
may apply in the prescribed manner to an industrial magistrate�s court for the enforcement of the award, industrial
agreement or order.
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(1a) An application for the enforcement of an award, industrial agreement or order (other than an order made under
section 32, 44(6) or 66) shall not be made otherwise than to an industrial magistrate�s court.

(2) On the hearing of an application under subsection (1) the industrial magistrate�s court may, by order � 
(a) if the contravention or failure to comply is proved, issue a caution or impose such penalty as the

industrial magistrate�s court considers just but not exceeding $1 000 in the case of an employer,
organization or association and $250 in any other case;

(b) dismiss the application,
and, subject to subsection (3), in any case with or without costs, but in no case shall any costs be given against the
Registrar, a Deputy Registrar, or an Industrial Inspector.

(4) Where in any proceedings brought under subsection (1) against an employer it appears to the industrial
magistrate�s court that an employee of that employer has not been paid by that employer the amount which he was
entitled to be paid under an award or order the industrial magistrate�s court shall, subject to subsection (5), order
that employer to pay to that employee the amount by which he has been underpaid.�

13 Pursuant to s.83(1a) of the Act an application for enforcement of an award or industrial agreement shall not be made otherwise
than to an Industrial Magistrate. In Crewe and Sons Pty Ltd v Amalgamated Metal Workers and Shipwrights Union of Western
Australia (1989) 69 WAIG 2623 at 2626 the President observed that it was established in Mt Newman Mining Co Pty Ltd v
TWU (1984) 64 WAIG 1075 (for the reasons expressed in Minister for Works and Water Resources v AMWSU (1983) 63
WAIG 1389) the Commission does not have any jurisdiction to hear and determine matters which are essentially for
enforcement and recovery of wages under an award. In Mt Newman Mining Co Pty Ltd v TWU the President at 1076
observed�

�� An award is said to govern relations between the parties to a contract of employment as to all matters with which it
deals (Amalgamated Collieries of W.A. Ltd v True (supra)). So that whatever entitlement the drivers had, as well as the
obligation of the employer to pay wages, was in that sense governed by the award (see also section 114 of the Act).
Proceedings to enforce payment imply contravention or failure to comply with provisions of the award and may bear the
character of enforcement proceedings which by section 82 and section 83 of the Act are to be instituted before an Industrial
Magistrate and not otherwise. An employer is obliged to pay wages in accordance with the award and an order requiring the
employer to meet that obligation operates to enforce the award. Consistent with the decision of the Full Bench of the
Commission in Hon. Minister for Works and Water Resources v Amalgamated Metal Workers and Shipwrights Union of
Western Australia (1983) 63 WAIG 1389 and for the reasons there set out the Commission does not have jurisdiction to
hear and determine proceedings which are essentially for enforcement or recovery of wages owing under an award. In the
respondent�s submission the claim for payment of working time lost, though it arose out the contract of employment, was
not a claim to enforce the award.�

14 In J�Corp Pty Ltd v Australian Builders Labourers Federated Union of Workers, Western Australian Branch (1993) 49 IR 205
at 213 the President observed, in relation to enforcement proceedings under s.83 of the Act, that the reference to �enforcement
proceedings� is the subject of something of a misnomer, in fact no �enforcement� occurs under s.83 except insofar as there can
be payments of amounts �underpaid in breach of an award under s.83�. Otherwise there can be no power to compel a party to
comply with his/her obligations under the award although there is a power for an Industrial Magistrate to impose a penalty for
non-compliance of the provisions of an award.

15 By the enactment of s.7(c) of the MCE Act and s.83(1a) of the Act the Commission has no jurisdiction to hear and determine a
claim under s.29(1)(b)(ii) of the Act where orders are sought for payment of a sum of money that arise out of an entitlement
under or pursuant to a minimum condition (see Oates v Sanders Executive Pty Ltd t/a L J Hooker Morley (1998) 79 WAIG
1198). In this matter, what is sought in the application is an order for payment of amounts said to be �underpaid in breach of
s.17D of the MCE Act�. In my view what is sought is an order for the enforcement of s.17D of the MCE Act, as s.17D is a
�requirement as to pay� within the meaning of �minimum condition of employment� in s.3 of the MCE Act. Accordingly, the
claim is beyond the jurisdiction of the Commission.

Merit of the Applicant�s case
16 Although it is not necessary at law to consider any other grounds why the application should be dismissed, I make the

following observations in respect of the Applicant�s claim.
17 In an application made under s.29(1)(b)(ii) of the Act, the onus is on the Applicant to establish that the subject of the claim is a

benefit to which the Applicant was entitled under his contract of employment. In that regard, it is for the Commission to
determine the terms of the contract of employment and to ascertain in a juridical manner, whether the claim constitutes a
benefit which has been denied under the contract of employment, having regard to the obligations on the Commission to act
accordingly to equity, good conscience and the substantial merits of the case, pursuant to s.26 of the Act (Belo Fisheries v
Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College v Watts
(1989) 69 WAIG 2307).

18 The Applicant was employed by the Respondent as an articled clerk on 9 August 1999. On 31 July 2000 the Applicant
entered into an employment contract with the Respondent to work as a solicitor. The Applicant�s employment ceased on 8
August 2001. The material terms of the contract were�

�5. Remuneration
(a) The Employee shall be paid the gross salary (�the Salary�) specified in Item 8 of the Schedule in the

manner specified in Item 8 of the Schedule.
(b) In addition to the Salary the Employee shall be paid the commission (�the Commission�) specified in

Item 9 of the Schedule (if any) in the manner specified in Item 9 of the Schedule.
(c) In addition to the Salary and the Commission the Employee shall be paid the bonus (�the Bonus�)

specified in Item 10 of the Schedule (if any) in the manner specified in Item 10 of the Schedule.
(d) In addition to the Salary the Commission and the Bonus the Employer shall provide the Employee with

the benefits in kind mentioned in Item 11 of the Schedule.
�
16. Special Conditions

Notwithstanding anything to the contrary contained in this Contract the special conditions (�the Special
Conditions�) specified in Item 19 of the Schedule (if any) shall be deemed to be incorporated in and form part of
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this Contract and in the event of their being any conflict between the Special Conditions and the remaining terms
and conditions of this contract the Special Conditions shall prevail.�

19 The material terms of Item 19 Clause 2 of the Schedule to the contract of employment were�
�2. Practising Certificate and Professional Indemnity Insurance
The Employer will pay the Employee�s Practising Certificate fee and Professional Indemnity Insurance premium whilst this
Contract is in force. The Employee must reimburse the Employer for any period during which the Practising Certificate
and/or the Professional Indemnity Insurance are in force whilst the Employee is not employed by the Employer.�

20 In their written submissions the Respondent makes the following points�
(a) The Practice Certificate fee is paid on an annual basis for the period commencing on the 1st July in each year and

terminating on the 30th June in the following year.
(b) The Professional Indemnity Insurance is paid on an annual basis and was due to be paid on or before the 15th May

2001 for the period 1st July in each year to the 30th June in the following year. However, where an employee is
known to be leaving shortly after the 30th June in any year Professional Indemnity Insurance can be paid for a
limited period only and not for the full year. Because the Applicant failed to notify the Respondent of his
intention to resign prior to the 15th May 2001, Professional Indemnity Insurance premium was paid on behalf of
the Applicant for the full year from 1st July 2001 to 30th June 2002.

21 To answer the question as to whether the Applicant has been denied a benefit under his contract of employment it is necessary
to ascertain the terms of the contract of employment, in particular what are the benefits that the contract provides. Clause 5
and Item 8 of the Schedule to the contract provide for a gross annual salary, together with commission and bonuses to be paid
to the Applicant. Part of that remuneration is payment of the practising certificate fee and professional indemnity insurance
premium whilst the Applicant is employed. It is apparent from Item 19 Clause 2 that the Applicant is required to reimburse
the Respondent for any period for which the practising certificate and/or indemnity insurance are in force whilst the employee
is not employed by the employer. It is clear that there is only an entitlement to have those items paid, for the period of the
Applicant�s employment. In this case there is no entitlement to payment of those items beyond 8 August 2001.

22 A similar issue was considered by Industrial Magistrate P G Malone SM in Australian Liquor, Hospitality and Miscellaneous
Union, Miscellaneous Workers Division, Western Australian Branch v Board of Management, Fremantle Hospital and
Hospital Service (Unreported, Complaint No 87 of 1997, delivered 17 November 1997) where it was argued that the
employer had breached a provision in a Federal award containing a similar provision to s.17D of the MCE Act. The award
provision prohibited a deduction being made from an employee�s wages unless the employee had authorized the deduction in
writing. The factual circumstances were that a deduction of pay had been made from an employee�s pay following a period of
industrial action. Pursuant to s.187AA of the Workplace Relations Act 1996 the employer was prohibited from making a
payment to an employee during a period in which the employee engaged or engages in industrial action. The Respondent
made a deduction of pay, not in the period to which the employee engaged in industrial action, but from a later pay period.
The Magistrate found in that case that as the statutory provision prohibited payment there was no deduction within the
meaning of the award because there was no entitlement to pay for the period in which the employee engaged in industrial
action. The Learned Magistrate found that the employee had no legal entitlement to receive the monies. In particular that
monies overpaid, that is monies paid to the employee in the period which she engaged in industrial action, when recovered
from the next pay could not be considered a deduction within the meaning of the word �deduction� in the award.

23 The Applicant argues that the decision of the Full Bench in Conti Sheffield Real Estate v Brailey (1992) 48 IR 1 in which it
was held that the provisions of the Truck Act 1899 (now repealed) prohibited a claim of a set-off in respect of a debt against
monies owed by way of commission. However, the provisions of the Truck Act provided for a much wider prohibition on
deductions from employee�s wages than Part 3A of the MCE Act. Further, the facts of that case are in my view
distinguishable from the facts raised in this matter in that there was no consideration of whether the debt sought to be set off
against the employee�s claim was money due and owing as part of her remuneration under her contract of employment.

24 In my view Clause 2 of Item 19 empowers the Respondent to make a deduction from the Applicant�s pay, as the words �The
Employee must reimburse the Employer for any period during which the Practising Certificate and/or the Professional
Indemnity Insurance are in force whilst the Employee is not employed by the Employer� constitute an amount the employer is
authorized to deduct under the contract of employment within the meaning of s.17D (1)(b) of the MCE Act.

25 Alternatively it is my view, that s.17C and s.17D of the MCE Act are not intended to operate so as to prevent an employer
from recovering from monies outstanding on one item (namely salary and accrued annual leave that is due and owing under
the contract of employment), an amount which is due and owing by an employee pursuant to the express terms of a contract
of employment. Given there is no entitlement to have the practice certificate fee or the professional indemnity insurance
premium paid for any period after the employment relationship ceases and the contract expressly provides for recovery of any
amounts that have been paid for a period after employment ceases, it is my view that no deduction has been made in the terms
provided for in s.17D of the MCE Act.

26 Further, claims under s.29(1)(b)(ii) of the Act do not extend to all contractual obligations but to a �benefit�. The word
�benefit� is very wide. In Balfour v Travelstrength Limited (1980) 60 WAIG 1015 at 1015 Johnson C observed�

�� the word �benefit� ought to be wide enough to allow an employee to bring to the Commission a matter in
which the employee believes he has been deprived of some advantage, entitlement, right, superiority, favour,
good or perquisite by the action of the employer in contravention of a provision of the contract of service.�

27 When regard is had to the meaning of �benefit� in s.29(1)(b)(ii) of the Act it is my view that there is no entitlement to the
money claimed, as the money claimed cannot be said to a benefit in contravention of a provision of the contract of
employment.

28 Although the Respondent has put forth other grounds why the application should be dismissed, in light of my findings I have
not found it necessary to consider those grounds. I will make an order that the Applicant�s application be dismissed.

Costs
29 The Respondent seeks an order against the Applicant for costs of the Respondent on an indemnity basis. Pursuant to

s.27(1)(c) of the Act the Commission is empowered to �order any party to the matter to pay to any other party such costs and
expenses including expenses of witnesses as are specified in the order, but so that no costs shall be allowed for the services of



154 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

any legal practitioner, or agent�. The test to be applied in awarding of costs under s.27(1)(c) of the Act is set out in Brailey v
Mendex Pty Ltd t/a Mair & Co Maylands (1992) 73 WAIG 26 in which the Full Bench held at 27�

�The question is what does the phrase �costs and expenses� mean? �Costs�, as defined above, includes all of the
expenses. No costs are allowed for the services of a legal practitioner or agent. Thus, the professional costs
element is eliminated.

�
The application, too, must be determined under s.26 of the Act. However, part of that equity and good conscience
includes what is settled law in industrial matters that costs ought not be awarded, except in extreme cases, (eg)
where proceedings have been instituted without reasonable cause (see Hospital and Benevolent Homes Award
(1983) AILR 409 where costs were awarded in a matter where the applicant terminated the proceedings after
putting the respondent to the expense of defending without obtaining an order).�

30 In my view it cannot be said that this is an extreme case so as to warrant an order for costs. This case does not fall within that
category.

_________

2001 WAIRC 04506
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN MACFARLANE, APPLICANT
v.
HALPERIN FLEMING & MEERTENS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 1499 OF 2001
CITATION NO. 2001 WAIRC 04506
_________________________________________________________________________________________________________

Result Application for enforcement of Minimum Conditions of Employment Act  1993 � Application
dismissed for want of jurisdiction.

Representation
Applicant Mr I MacFarlane
Respondent Mr D G Fleming
_________________________________________________________________________________________________________

Order
Having heard Mr MacFarlane on his own behalf and Mr Fleming on behalf of the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2001 WAIRC 04381
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JO-ANN MORRISON, APPLICANT
v.
SUZANNE GRAE CORPORATION PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 10 DECEMBER 2001
FILE NO. APPLICATION 467 OF 2001
CITATION NO. 2001 WAIRC 04381
_________________________________________________________________________________________________________

Result Application for adjournment � granted
Representation
Applicant Mr B. Stokes (as agent)
Respondent Mr J. Uphill (as agent)
_________________________________________________________________________________________________________

Reasons for Decision - Adjournment
1 The claim by Ms Morrison that she has been unfairly dismissed, and also that she has not been paid a benefit under her

contract of employment, was set down to commence for three days of hearing on 10 December 2001.  On 6 December 2001
she requested that the hearing be adjourned.  The Commission heard the parties in Chambers on 7 December 2001 and advised
the parties informally later that day that on the information provided by both parties the injustice to Ms Morrison if the
adjournment is not granted is greater than the injustice to the respondent if the adjournment is granted.  What follows are the
Commission�s reasons for that conclusion.

2 Ms Morrison has moved to Queensland since her dismissal.  The Commission understands that Ms Morrison�s move to
Queensland occurred in the middle of this year.  She states, through her agent, that she does not have the money to fly her and



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 155

her husband (who is also to be a witness) to Perth.  (This had resulted earlier in a request from Ms Morrison to have her
evidence, and that of her husband, taken by way of video-link from Brisbane.  The Commission had granted that request
subject to Ms Morrison meeting the cost).  The Commission was informed that Ms Morrison considered the costs of paying for
video-link evidence to be perhaps greater than the cost involved in flying to Perth for the hearing.  However, she has now
advised her agent she and her husband are unable to take time off from their new employment before February 2002 without
losing their employment.  She will be available to return to Perth in February 2002.  She presents her apologies to the
Commission for the lateness of notice due to her ongoing efforts to try and persuade her employer to agree to her and her
husband taking annual leave in advance.  She therefore claims it is just not physically possible to attend Perth for the hearing
on 10 December 2001.

3 At the proceedings before the Commission on 7 December 2001 Ms Morrison�s agent recognised that Ms Morrison may be
liable for any costs incurred by the respondent in having prepared for the hearing which are lost as a result of the late notice of
the adjournment, although he submitted that there would not be such costs because any preparation for the hearing would in
any event be used when the hearing was re-listed.

4 Ms Morrison�s agent also drew to the Commission�s attention that he had only just received a number of documents from the
respondent.  These documents, which the Commission has not seen, are notes taken of meetings between Ms Morrison and the
respondent on at least two occasions.  Ms Morrison�s agent strongly complained at the late receival of theses notices.  He
pointed out, validly from my point of view, that had the Commission earlier made an Order that the respondent produce to the
applicant copies of such notes and do so together with an affidavit to the effect that all such documents have been produced,
this situation would have been avoided.  Ms Morrison�s agent also pointed out that the difficulties of seeking instructions from
his client in Queensland meant that the late receival of these documents would of itself lead the Commission to granting an
adjournment in any event.

5 Finally, Ms Morrison�s agent indicated that the events to which most of the controversy related occurred in March of this year
and were so well documented that an adjournment until perhaps February next year, a further six or eight weeks� time, would
not be significant from the point of view of people�s memories when giving evidence about those events.  Ms Morrison�s agent
pointed out that in the event the adjournment was not granted, she would be significantly prejudiced by the inability to give
oral evidence and by having to tender evidence by way of statutory declaration while she is not available for cross-examination
on that statutory declaration unless both parties agreed to have the hearing proceed on 10 December 2001 with neither party
electing to call evidence so that the Commission would decide Ms Morrison�s claims only on the documents.

6 The respondent�s agent informed the Commission that the respondent would be unlikely to elect not to call evidence.  The
respondent otherwise opposed the adjournment of the matter.  As to the documents referred to, the Commission was advised
that the respondent had only just produced them to him and he had promptly forwarded them to Mr Stokes.  In any event, their
content would not provide grounds for an adjournment.

7 As to the grounds for the adjournment advanced by Ms Morrison, the respondent�s agent informed the Commission that the
respondent believed that Ms Morrison was self employed in Queensland.  For that reason, the respondent doubts Ms
Morrison�s reason that her employer would not allow her to take annual leave in advance.

8 As to the prejudice to the respondent if the adjournment was granted, its agent informed the Commission that the respondent
wished to have the matter brought to a conclusion.  Some 18 months might now pass since the events to which the application
relates occurred.  The respondent might incur some cost in an adjournment if any of the three Western Australian witnesses
who are presently available to give evidence for the hearing to commence on 10 December 2001 are not in Perth when the
hearing is re-listed.  This will involve the respondent incurring the cost of returning that witness to Perth to give evidence.
Further, the respondent believes that Ms Morrison�s claim of unfair dismissal is contrived and with little or no prospect of
success.  The respondent therefore reserves the right to claim costs from Ms Morrison.

9 In reply, Ms Morrison�s agent produced to the respondent�s agent a facsimile showing Ms Morrison�s current employer and the
employer�s contact numbers.  Ms Morrison�s agent denied that she was self employed.  Further, Ms Morrison�s agent indicated
that he believed there were little or no costs associated with this matter.  In any event, Ms Morrison might be aware that she
would have to meet any additional costs of a reconvened hearing that would not have been incurred had the hearing scheduled
for 10 December 2001 proceeded.

Conclusion
10 As the Commission has recorded on 11 September 2001 when the application by the respondent for an adjournment was

refused, the discretion of the Commission whether or not to grant an adjournment is to be based upon an assessment of where
the refusal of an adjournment would result in a serious injustice to one party an adjournment should be granted unless in turn
this would mean serious injustice to the other party.  I find the relative position of the parties to be as follows:  If the
adjournment is not granted, the injustice to Ms Morrison is that she will be unavailable to give oral evidence, or to be cross-
examined on any written evidence which she produces.  If the respondent calls oral evidence which conflicts with any written
evidence given by Ms Morrison (and the respondent clearly intends to call oral evidence) then the authorities suggest that the
Commission is likely to resolve any conflict in the evidence in favour of sworn oral evidence given in court which has been
able to be cross-examined.  The injustice to Ms Morrison is a serious injustice.

11 I add that this conclusion necessarily implies that Ms Morrison�s position is a genuine position.  That is, that Ms Morrison has
relocated to Queensland in the knowledge that she will return to Perth in order to pursue the claim that she has lodged in this
Western Australian Commission.  Further, the Commission is prepared to accept in principle that a person who has found new
employment may not be able to take time off in the first three months of that employment without some prejudice to that
employment.  If, however, Ms Morrison genuinely does not intend to return to Perth to proceed with her claim, or if as the
respondent suggested, she is not genuinely in employment such that her statement that she has not been allowed time off is
false, then any serious injustice incurred by her will be entirely of her own making and would provide grounds for an
adjournment.

12 From the respondent�s point of view, the injustice said by the respondent to be incurred is the delay in bringing this matter to a
conclusion and a possible cost if a person to be called as a witness who is currently in Perth is no longer in Perth when the
hearing is re-listed.  I do not regard this injustice as serious because the delay occasioned by any adjournment is not necessarily
long of itself and any prejudice going to cost will be able to be met by the Commission ordering Ms Morrison to pay that cost
should it be incurred.  Accordingly, on the information before the Commission, if the adjournment is not granted Ms Morrison
will suffer a serious injustice whereas if the adjournment is granted, any injustice suffered by the respondent will be able to be
met by an Order for costs.  On balance therefore the adjournment is to be granted.

13 In granting the adjournment the Commission however makes the following points.  If the respondent was correct in its mere
assertion that it does not believe Ms Morrison is an employee whose present employer has refused her leave in advance then
that would provide grounds for an application to be made for Ms Morrison�s application to be dismissed.  Further, the
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adjournment is granted on the understanding that the respondent is able to apply for an Order against Ms Morrison for costs
which it may incur if it how will have to fly a witness to Perth who is presently in Perth and available for the hearing for 10
December 2001.  Further, and as her agent recognised, it is most unlikely that any further adjournments will be granted.  While
each circumstance must, inevitably, be judged on its own events, the Commission notes Ms Morrison�s undertaking to return
on a date in February 2002.  The Commission will confirm with Ms Morrison when re-listing this matter that she will return at
the reconvened time.

14 The Commission notes the respondent�s statement that it believes Ms Morrison�s claim to be contrived and frivolous.  The
Commission would only be able to reach that conclusion after a consideration of the merit of the case and in any event the
Commission itself has not been asked to reach that conclusion at this stage of the proceedings.

15 For all of those reasons the adjournment was granted.  The Commission will contact the parties regarding the date of re-listing.

____________________

2001 WAIRC 04379
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMSSION

PARTIES SUZANNE MARRIE PARKER, APPLICANT
v.
MARY-ANNE KENWORTHY - IMAGE INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMSIONER J F GREGOR
DELIVERED FRIDAY, 23 NOVEMBER 2001
FILE NO. APPLICATION 955 OF 2001
CITATION NO. 2001 WAIRC 04379
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed.  Awarded Compensation
Representation
Applicant Ms Suzanne Parker in person
Respondent Mr Oliver Moon
_________________________________________________________________________________________________________

Reasons for Decision
1 On the 5th June Suzanne Marrie Parker (the Applicant) applied to the Commission for an order under Section 29 of the

Industrial Relations Act 1979 (the Act) on the grounds that she had been dismissed in a harsh oppressive or unfair manner by
Ms Mary-Anne Kenworthy, the Principal of Image International Pty Ltd (the Respondent) on 8th May 2001.

2 The Applicant says she was employed under an oral contract made during an interview with a representative of the
Respondent, Mr Jason Crate, on 8th January 2001.  She was engaged to work at the premises of the Respondent at Langtrees
181 Hay Street Kalgoorlie as a receptionist.

3 The principal business of the Respondent is in the sex industry.  As a subsidiary activity, it runs tours at its premises Langtrees
181 Hay Street Kalgoorlie.  It appears that a substantial proportion of the employment of the Applicant relates to reception
duties associated with tourism on the premises.  The Applicant said that Mr Jason Crate, at that time the manager of the
Respondent�s Kalgoorlie operations, employed her to work a four-day week.  She acknowledged that included work on
Saturdays and Sundays.  The Applicant says that during her period of employment there were no issues raised with her by Mr
Crate concerning her conduct or work performance.  However during a visit to the premises about a month before the dismissal
Ms Kenworthy did.  The Applicant says Ms Kenworthy told her that she was to enter the address and telephone number of
clients into the Respondents database.  The Applicant was not entirely clear as to what she had to do, but was told by Ms
Kenworthy that she would only explain it once.  The Applicant says she was too frightened to ask for further explanation.

4 It appears that the source of the Applicant�s confusion was that there were two computers on the premises, one held data on
clients and escorts and the other information on business people who do work at the premises.  The Applicant thought that Ms
Kenworthy�s instruction was that she was to enter information into the client computer only.

5 Later Ms Kenworthy returned to Kalgoorlie, she called the Applicant in on her rostered day off to discuss entry of the data.  Ms
Kenworthy asked the Applicant whether she had entered the information in accordance with the instructions given to her.  The
Applicant she said had but was then told by Ms Kenworthy that she was lying because the information had not been entered on
the business computer.  Also present at this meeting was the on site manager Mr Jason Crate.  When Ms Kenworthy left the
room, the Applicant says that Mr Crate told her not to worry, as she is one of the best receptionists that had ever been
employed at the premises.  He also told her that she should work her normal roster as they had agreed.

6 The Applicant says she was praised for her organisation of a wedding function.  There was never any complaint raised with her
concerning the conduct of that function.  One of the issues the Applicant admits was raised to her was that she had breached
the dress code.  According to the Applicant Mr Crate told her that the dress code was black but the Respondent would be
introducing a uniform.  Nothing more was said about new work clothes during her period of employment, occasionally the
Applicant wore an outfit with colour in it or would wear black with one piece of clothing in a different colour.  Mr Crate
commented favourably on her work dress.

7 The Applicant says that rosters were printed out and posted on the side of the computer.  She was therefore not required to ring
in to check because she always knew her roster details.  On one occasion she asked to have a weekend off to have a break
away from Kalgoorlie with her husband.  At the start of her employment she was not told that she had to work on both
Saturday and Sunday.  In fact on occasions she was not rostered to work during a week end, however whenever she was
required to work Saturday and Sunday she did except for on one occasion when she asked for leave.

8 In so far as work place relationships were concerned she had no problem with Mr Crate but she admitted that she argued with
Ms White who was employed as a �tour operator�.  She says that Ms White threatened to bash her and because she received no
support from Mr Crate she went home.

9 Apart from one or two occasions in the early stages of her pregnancy when she was sick she did not have any leave due to
illness.  On the two occasions she did go home she made sure there were others who could carry on her duties.
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10 The Applicant says that on the day of her termination she was on rostered day off and Ms Kenworthy phoned her and asked her
to come to the premises.  The Applicant had asked Ms Kenworthy what she wanted to see her about as she was reluctant to go
in again to work on a day off, she thought the matter could wait until the following day.  Ms Kenworthy then told her she was
being dismissed.  There were no warnings given to her before she was dismissed, the procedure used to terminate her services
was unfair; she received no counselling or other opportunity to identify the employer�s complaints about her or to remedy
them.

11 The Respondent says that the termination came about after a sequence of events involving the Applicant.  She had been told
from commencement of employment she had to ring in each week to check her roster, but she did not do so.  Even though she
was not prepared to work the required hours, every effort was made to accommodate her because of her alleged domestic
difficulties.

12 The Applicant regularly started work five to ten minutes late and left early without permission.  When she was reprimanded
she would throw a tantrum and swear and if things became �too hard� for her she would go home sick.

13 The principle reason for concern about her performance was that she failed to follow directions.  She was personally instructed
by Ms Kenworthy how to enter addresses and telephone numbers into a computer, when asked whether she had done the work
she claimed that she had.  This was a lie, because later when a check was made, it was discovered that only ten of two hundred
and twenty entries had been made.

14 Even though the Applicant was praised for the job she did at a wedding function she did not follow through because there was
inadequate clean up.

15 The Applicant continued to wear coloured clothes after she had been instructed not to and therefore breached the dress
standard.  The Respondent required her to wear black while she was working.

16 On the 8th May 2001 the Applicant had been asked to come and see Ms Kenworthy in the office.  She refused to do so and
continued to ask why she needed to come in.  Ms Kenworthy decided that she would be dismissed.  It was the Respondent�s
contention that the dismissal came about because the Applicant refused to come to the office for a private discussion with Ms
Kenworthy, that private discussion was necessary to canvass issues relating to Applicant�s conduct.

17 The proceeding brief recitation is sufficient for purposes of these Reasons for Decision to identify substance of the dispute
between the parties.

18 The Applicant, who appeared on her own behalf, gave evidence to the Commission under oath.  There was nothing in her
demeanour or conduct under cross-examination that would lead the Commission to conclude she was not a witness of credit.
There is no reason to call her evidence into question and I find she was a truthful witness.

19 The Commission heard evidence from Ms Mary-Anne Kenworthy.  There is no reason why her version of events should not be
believed.  I say the same for Ms Nora White who also gave evidence on behalf of the Respondent.  Ms White�s evidence
centred on what was clearly a personality clash between her and the Applicant and I accept her evidence as her truthfully held
belief of her version of that personality clash.

20 Much of the evidence relied upon by Respondent, particularly through that lead from Ms Kenworthy relates to events that
occurred in Kalgoorlie in her absence.  According to her evidence Ms Kenworthy visits Kalgoorlie on an irregular basis.  The
Respondent relies upon the affidavit of Mr Crate (Exhibit M 1) to establish the truth of a number of the allegations it makes
against the Applicant.

21 A large part of the evidence given by Ms Kenworthy reflects what had been told to her by Mr Crate about events that occurred
in her absence; therefore the standing of the affidavit submitted by Mr Crate is important in determining, on the balance of
probabilities, where the truth lies in this case.

22 The Applicant rightly questioned the standing of the affidavit.  She says that for the Commission to accept the affidavit would
be prejudicial to her because she was unable to cross examine Mr Crate particularly when the majority of what Mr Crate
deposed in his affidavit is contrary to her evidence.  In those circumstances she submits little weight should be given to the
affidavit.

23 Mr Moon, who appeared for the Respondent, says that the reason Mr Crate was not called to give evidence is that he no longer
works for the Respondent and had recently started a new position.  In view of that fact it was felt by the Respondent it would
be inappropriate to inconvenience him by summoning him to give his evidence in person; it therefore urges the Commission to
accept the affidavit and to give it substantial weight.

24 I am not inclined to do so because the evidence of Mr Crate is crucial to the disposition of the matter.  The Applicant was
entitled to cross-examine him in order to test the veracity of his claims. It is not a sufficient reason that to justify his non-
attendance that Mr Crate would be inconvenienced and therefore the Commission ought to accept his evidence by deposition
and give it full weight as if he had attended, been subject to cross examination, had been observed by the Commission, which
with the benefit of that observation had found him to be a truthful witness.

25 I conclude that little weight can be given to the affidavit deposed by Mr Crate.  Much of the important evidence from Ms
Kenworthy relies upon what Mr Crate told her.  Therefore in that circumstance the evidence presented by the Applicant on
those issues is to be preferred over the evidence that was lead from the Respondent�s witnesses.

26 Applying these findings I conclude that the Respondent, through Mr Crake, employed the Applicant.  The arrangements were
that she was to work four days a week and that she understood that included work on the weekends, which were the busy days
for the Respondent�s business.

27 Contrary to the allegations made against her, there is no evidence before the Commission that on other than the two occasions
she admitted did she refuse to work in weekends.  It would be wrong to say she ever refused to work, it is more correct to say
she asked for days off during a weekend and Mr Crate agreed.

28 The number of complaints about the Applicant, for instance her failure to wear a uniform, her alleged failure to report for duty
on time together with her alleged personality difficulties with Ms White can all be dealt with concurrently.

29 Applying the findings made on the credibility of witnesses, I conclude that Mr Crate was accommodating of the Applicant
concerning her dress at work.  It is open to find that on occasion she wore colours other than black; however Mr Crate did not
enforce the Respondent�s requirements concerning the uniform.  If the Applicant was late on occasion whether any disciplinary
action should have been taken about that lateness was a matter for Mr Crate.  He, on the evidence, did not take any disciplinary
action against the Applicant.  I accept her evidence that the establishment at Langtrees 181 Hay Street operated, at least in an
administration sense, quite differently when Ms Kenworthy was in attendance or was known to be coming to Kalgoorlie.  I
accept the Applicant�s evidence that temporary changes were made by Mr Crate to satisfy Ms Kenworthy�s requirements and
when she left things went back to the way they were being done before she arrived.  This could create nothing but confusion in
the Applicant�s mind.
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30 I accept that Ms Kenworthy become aware that the office was not being run at Langtrees 181 Hay Street in the way she desired
it to be and she came to Kalgoorlie with the aim of fixing the problem.  She spent considerable time with the Applicant over a
two to three day period showing her what she wanted done, particularly concerning maintenance of the Respondent�s records.

31 I also accept Ms Kenworthy�s evidence that when she returned to Kalgoorlie and checked to ascertain what been done in her
absence, that the record had not been entered in the way she required it to be.  She was completely justified in wishing to
discuss this with the Applicant.

32 When Ms Kenworthy returned to Kalgoorlie on the 8th May the Applicant was on her rostered day off.  Ms Kenworthy rang her
and asked her to come into the office for a private discussion. The Applicant was reluctant to attend on her day off and asked
for an explanation why she should.  I find she was not given a sufficient reason at the time to allow her to reach the conclusion
that if she did not attend the office that her job was in jeopardy.  Instead Ms Kenworthy dismissed her.

33 The dismissal in those circumstances can be nothing other than a summary dismissal, which is a dismissal based upon the
presumption that there has been a breach by the Applicant of a fundamental obligation of her contract of employment such that
its continuation was untenable.  That is, she deliberately flouted an essential condition of her contract.  The law to be applied in
these matters is well established.  The following citation from the reasons of the President in Sargant v Lowndes Lambert
Australia Pty Ltd (2001) 81 WAIG 1149 encapsulates the principles.

78 As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known
principles express in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt
JJ as follows�

�For purposes of the application of the common law principles to the facts of this case, the remarks of the
Master of the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 A11 ER 285 at 287 and
289 are in point.  He said�

�� since a contract of service is but an example of contracts in general, so that the general law of
contract will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the
question must be whether the conduct complained of is such as to show the servant to have
disregarded the essential conditions of the contract of service� I � think � that one act of
disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in effect)
that the servant is repudiating the contract, or one of its essential conditions; and � therefore � the
disobedience must at least have the quality that is �wilful�; it does (in other words) connote a
deliberate flouting of the essential contractual conditions.�

� Until the terms of the contract are known and identified it is impossible to say whether or not any particular
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or repudiation
of the contract.
One cannot begin the inquiry without ascertaining what work � the employee was employed and had
undertaken to perform.  It is also necessary to ascertain what particular obligations the parties had agreed upon
as important or even vital.

79 This approach is also expressed by Dixon and McTiernan JJ in the well-known passage from their joint judgment in
Blyth Chemicals v Bushnell (1933) 49 CLR 66 at 81-82.

34 It could well be that after the Applicant had been given the opportunity to explain what she had done with the data entries that
the Respondent could have legitimately reached a conclusion that her failure to carry out the instructions of the Respondent
justified termination of her service by giving her notice. On the other hand she may have a legitimate and acceptable
explanation.

35 It seems to me that Ms Kenworthy when confronted with an employee she thought was being a little recalcitrant in acting
precisely in accordance with her instructions immediately they were given decided she would not tolerate such conduct and
dismissed her forwith.

36 For that summary dismissal to be justified the disobedience must have the quality of being wilful and be a deliberate flouting
of an essential contractual condition.  In this respect first, it is not an essential contractual condition to work on the rostered day
off, on the contrary the Applicant is entitled to believe that her services would not be required on that day and there would
have to be special reasons why the employer would exercise its right to ask the employee to work outside their normal hours.
No special reasons were given.  The test is that the enquiry as to whether there has been unfair dismissal or not cannot even
begin without discovering the work the employee was employed for and had undertaken to perform.  She had not undertaken to
perform work on a rostered day off.  It is also necessary to ascertain that obligation or in fact any obligation agreed between
the parties was important or vital.  The need to work on rostered day off could not be seen to be vital, in fact the Applicant
wasn�t being recalled for work at all.

37 On my understanding of the law as expressed in Laws v London Chronicle (Indicated Newspapers) Newspapers Ltd [1959] 2
All ER 285 this dismissal does not meet the test required to establish it to be justified as summary.  In those circumstances the
dismissal cannot anything but unfair.

38 I find on the evidence the only real issue about which Ms Kenworthy has had first hand knowledge were her dealings with the
Applicant in making data entries.  If she had issued instructions concerning uniform colour of work clothes as its open to find
she did, Mr Crate did not enforce those instructions.  He was the Respondent�s Manager on the spot during the time that the
majority of the incidents complained about by the Respondent, and upon which it says it basis its dismissal, occurred and he
did nothing about them.

39 It might be that after further investigation or on the knowledge that Ms Kenworthy had that she may have been able to dismiss
the Applicant on notice and that dismissal might not have been unfair.  However I make no finding on that matter because it is
clear that the dismissal was summary and is, for all of the reasons that I have set out above, unfair in itself.  It is additionally
flawed because it was made in the heat of the moment.  Fairness of a decision to dismiss is to be judged against the test of a
�fair go all around�.  When considered on balance, that did not occur in this case (see FMWU v Undercliff Nursing Home
(1985) 65WAIG315).

40 As to the question of remedy the Applicant gave evidence that she is no longer able to work for the Respondent because of her
advanced stage of pregnancy.  She did obtain part time work after she was dismissed and remained employed until the 30th

June.  During this period she received payments totalling $2000.00, however on her own admission she has not sought work
after that date up until the date of the hearing.

41 The principles to be applied in assessing compensation have been set by the Full Bench in Boganavich v Bayside Western
Australia (1999) 71 WAIG 8.  The principles are well known; in short the Commission is required to make a finding of loss or
injury suffered by the employee by reason of the dismissal.  Employees are required to establish the loss on the balance of
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probabilities and the Commission is required to compensate the employee to the fullest extent of the loss up the statutory limit
specified in Section 23 (4) of the Act.  Compensation is not compensation unless it as much as possible puts the person who
has the suffered the injury loss or damage back into position in, which, but for the injury or loss of damage, they would have
been.

42 It is the duty of the employee to mitigate their loss, but the onus of proof of failure to mitigate rests upon the employer.  During
her cross-examination the Applicant agreed with agent for the Respondent that she had made no effort to mitigate her loss
following the completion of her part time job in June.  She offered no explanation for this.  She did not say she was unable to
seek work because of any disability or that she was suffering any ill health due to her pregnancy, in short there was no
explanation why she did not continue to search for work following the part time employment in June 2001.

43 Therefore in assessing the loss the Commission should take into account the time from the 8th May 2001 when the Applicant
was dismissed to 30th June 2001 when she finished her part time engagement with the new employer.  The total period is seven
weeks and four days during which the Applicant would have earned $3,825.00 had she remained in the employ of the
Respondent.  On her own admission she has earned $2,000.00 so the total loss is $1,825.00.

44 The Applicant made no submissions concerning injury, however during her evidence and submissions she told the Commission
about her humiliation and upset about the events and the stress and concern she has suffered since.

45 Even though the Applicant did not make specific submissions on injury, application of s.26 of the Act requires that the
Commission take into account that she was unrepresented and was most unlikely unaware that she should have addressed the
matter. However it is clearly open to conclude from her evidence and I do, that she did suffered stress and humiliation.  This
was more than normally experienced in a dismissal because of the nature of her employment, the occupation and the industry
of her employer and the location of the employment in a country town, I therefore conclude that the circumstances that she has
suffered injury and I quantify the injury as being valued at $1,000.00

46 From what has been told to the Commission and due to the Applicant�s impending confinement it is clear that reinstatement is
not an immediate option and as a remedy is therefore unavailing. In those circumstances it is appropriate that compensation be
assessed.

47 This matter will be concluded on the finding that the Applicant was unfairly dismissed, that reinstatement is unavailing and
compensation for loss and injury is assessed at $2,825.00.

_________

2001 WAIRC 04239
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUZANNE MARRIE PARKER, APPLICANT
v.
MARY-ANNE KENWORTHY - IMAGE INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO. APPLICATION 955 OF 2001
CITATION NO. 2001 WAIRC 04239
_________________________________________________________________________________________________________

Result Application unfairly dismissed.  Compensation for loss and injury.
_________________________________________________________________________________________________________

Order
HAVING heard Ms S. Parker on her own behalf and Mr O. Moon on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay to the Applicant $2825.00 for loss and injury.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2001 WAIRC 04475
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHARON LISA SEMPLE, APPLICANT
v.
PRO SUBI LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 20 DECEMBER 2001
FILE NO. APPLICATION 910 OF 2001
CITATION NO. 2001 WAIRC 04475
_________________________________________________________________________________________________________

Result Unfairly dismissed, compensation awarded.
Representation
Applicant Mr M.L. Segler (of Counsel) appeared on behalf of the Applicant
Respondent Mr S. Edwards (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________
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Reasons for Decision
1 On 28th May 2001 Sharon Lisa Semple (the Applicant) applied to the Commission for an order pursuant to s.29 of the

Industrial Relations Act, 1979 (the Act) on the grounds that she had been unfairly dismissed from employment with Pro Subi
Limited (the Respondent) on 24th May 2001 or at a time later.

2 The Applicant says she entered into a contract of employment with the Respondent on 19th July 2000, the terms of the
engagement was secured by the acceptance by the Applicant of a letter of offer dated 28th June 2000.

3 Under the terms of the contract the Applicant is responsible to the Board of Directors.  One of her functions was to be active in
face reporting to the Board and to provide written reports on its meetings.  The Applicant was to be paid a sum of $22,000.00
gross per annum including superannuation, this was to be based on a 19 hour week with any hours worked in excess to be paid
on a pro rata basis.  There was to be an additional $100.00 per month to cover use of the Applicant�s personal computer for the
business activities of the Respondent.

4 The employment contract was subject to a probation period of three months.  Importantly for these proceedings, Clause 8
provided for a salary/performance review.  The clause is as follows�

�A review will be conducted after twelve (12) months of employment.  In the unlikely event that funding for ProSubi is
withdrawn for whatever reason, the position of liaison officer will be re-assessed and its continuation reviewed.�

5 The meaning of this Clause 8 is important to the outcome of this application.
6 Clause 12 provides for one weeks notice by either party during the probationary period.  Thereafter, two weeks notice by either

party with the ability to change that period by consent.  Under the Clause the employer is empowered to dismiss instantly for
unprofessional conduct or breach of company policy.

7 The penultimate paragraph of the letter is also important in disposition of this matter.  The paragraph is as follows�
�May we take this opportunity to congratulate you on your successful application and trust that your new career with us
will be long and mutually rewarding.�

8 According to the evidence of the Applicant, she viewed the position as long term, the amount of hours she worked each week
fitted in with her other occupational arrangements as a public relations consultant.

9 The Applicant claims that in May this year the Chairman of the Board of the Respondent asked her to re-apply for her job.  She
was told that at the previous Board meeting it had been resolved to readvertise the position occupied by her and she was to
send her CV to Julie Della Personnel at the �end of her contract�.

10 As a result of this information the Applicant sought legal advice and her solicitors wrote to the Respondent informing them,
amongst other things, that the Applicant had no intention of resigning from her position in July 2001.  The solicitors made this
comment because the Applicant had been told that the Board anticipated that her contract of employment would terminate in
July 2001.  The attention of the Respondent was drawn to the terms and conditions of the letter of offer which do not prescribe,
according to the solicitors, that the term of employment was only twelve months or any limited term for that matter.  The
Board was told that the letter of offer refers to a salary review related to performance to be conducted after twelve months of
employment.  The letter also drew to the attention of the Board that the Respondent�s activities did not appear to be in jeopardy
because of lack of funds, which would be the only other reason that the Respondent might be able to terminate the contract.
The Respondent was asked to respond within seven days.

11 The Applicant received no response and a second letter was sent on 24th May 2001.
12 That letter referred to a conversation between the Chairman of the Respondent and the Applicant concerning the suggestion

that the Applicant apply to an employment agency for her own position which she claims she had not vacated.  On this basis
the solicitors concluded further that �your corporation has already purported to terminate Ms Semple�s employment�.  The
letter then asks that the Respondent advise that the Applicant�s position had not been terminated.  Failure to do so would result
in an application being filed in this Commission.

13 There was no response to that letter by 25th May 2001 nor has there been since.
14 Before the Commission in Exhibit S6 is a photocopy of minutes of a Directors meeting of the Respondent held on 11th April

2001 which contains a resolution that the position of the Applicant be advertised at �the end of the contract�.
15 In her evidence the Applicant denied that there was ever anything said to her about the end of the contract.  Under cross

examination from Mr Edwards of Counsel, who appeared for the Respondent, she admitted that she had been concerned for
some time about the increase in hours of work she had to undertake for the Respondent which, she said, was prejudicial to
higher paid work she could get from her clients.

16 The Applicant�s position in respect of her concerns about her rate of pay were set out in a facsimile she sent to Ms Natalie
Hillstone, a member of the Board of the Respondent, concerning those matters (Exhibit E3).

17 Amongst other things the Applicant advised Ms Hillstone that her time was then limited due to family commitments and she
could not afford to provide overtime to the Respondent at the rate of $22.70 per hour.  She was having to either neglect private
work which she charged out of the rate of between $90.00 and $115.00 per hour or her commitment to the Respondent.  She
objected to having to turn away �properly� paid work and she therefore wanted the Respondent to reconsider its position in
relation to what she described as an �acceptable token remuneration�.

18 The Applicant then put two options for payment that she would be prepared to consider.  She made recommendations that the
Board acquire a secretary experienced to take shorthand to prepare, and issue minutes and agendas together with some other
suggestions.

19 Since the contract of employment ceased the Applicant has sought employment.  In support of this contention she submitted a
number of employment applications and their responses (Exhibit S7).

20 During her evidence the Applicant said it was important that it be recognised that there was never any dissatisfaction expressed
with her work at any time.  She was subject to intensive cross-examination by Mr Edwards concerning the alleged
dissatisfaction with her rate of pay.

21 To complete the evidentiary picture from the Applicant�s point of view the Commission received a series of documents under
subpoena from Julie Della Boska Personnel an employment agency.  These documents contain bundles of papers relating to
dealings between the agency and the Respondent (Exhibit S1 & S2).

22 The Respondent elected to call no evidence in rebuttal of the contentions of the Applicant.  It says is that the actions of the
Respondent do not constitute a termination of employment vesting the Commission with the jurisdiction to determine the
claim.
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23 It conceded that if the Respondent�s actions constitute a repudiation as of a matter of law, it might follow that there was an
unfair dismissal but the Respondent says the Applicant had been dissatisfied with her employment in a number of profounded
respects.  She had withdrawn her commitment to certain core responsibilities and the employer by failing to comply with the
solicitor�s letter cannot be said to have repudiated the contract.  If there had been an error made in advertising the Applicant�s
position that is merely a legal error.

24 The onus is on the Applicant to convince the Commission that the advice to her that there would be an advertisement to �see
what was out there� in respect of her job constituted a repudiation.  If that were a sufficient act of repudiation it might follow
the dismissal was unfair, however the Respondent says that is not the proper conclusion to reach.

25 The Applicant�s lawyers made an error of judgement in advising their client.  As a matter of law it does not follow that the
Respondent�s failure to respond constitutes a repudiation because the time limits imposed by the letter were unrealistic.  This
dismissal was not a constructive dismissal in the sense that the employer failed to do something which had lawfully been
required of them which left the employee no choice but to leave employment.

26 The only witness to give evidence before the Commission was the Applicant.  The majority of her evidence is not challenged
by anything the Respondent has said, but it takes issue with her particularly concerning her intentions for future employment.
Insofar as the credibility of the Applicant as a witness is concerned in those areas where there is no challenge to the evidence it
is clear that she told the Commission the truth.  I am concerned though that her answers to Counsel for the Respondent
concerning her intention to stay with the employer for an indefinite period were disingenuous to say the least.  In that area of
her evidence I do not accept what she said and I will deal with that in the analysis which now follows.

27 Before doing so I briefly examine the law to be applied.  There are two concepts here, constructive dismissal and repudiation.
The law concerning constructive dismissal is set out in the Decision of the Industrial Appeal Court in The Attorney General v
Prison Officers Union (1995) 75 WAIG 3166 is well understood and need not be repeated in detail here.  As I understand the
concept it must be clearly established that employees face a position where it is untenable for them to continue, that is, to put it
in simple language did they jump or were they pushed?

28 In examining the issues raised by this application the Applicant says the dismissal has occurred on the presumption that there
has been a repudiation by the Respondent of its duties under the contract of employment.  The texts indicate that although
repudiation may have a variety of meanings it is accepted that a repudiation will exist either when there is a breach of a
condition going to the essence of the contract or one of the parties to the contract has evinced an intention through conduct
either expressly or by implication no longer to be bound by it.  Whether there has been a repudiation of the contract in an
individual case is not a question of law but a question of fact (see discussion of the concept in The Law of Employment �
Macken O�Grady and Sapideen 4th Edition LBC Information Service 1997).

29 Underlying Decisions in this jurisdiction relating to unfair dismissal is the test in FMWU v Undercliffe Nursing Home (1985)
65 WAIG 315 which requires that in assessing what has happened between the parties that the Commission is to ensure that
there has been a fair go all round, in doing so it is not to interfere with the right of the employer to dismiss an employee unless
it has been exercised harshly, oppressively or unfairly.

30 I find in this matter that the Applicant entered into a contract of employment with the Respondent.  The terms were secured by
the Applicant accepting a letter of offer dated 28th June 2000 with the employment relationship to start on 19th July 2000.  I
find that there was no fixed term in the contract.  It is wrong to conclude that Clause 8 of the Letter of Offer which provides for
a salary review after 12 months of employment set an end date to the contract.  It is clearly a contract which was ongoing
subject to it being brought to an end by notice by either of the parties in accordance with the provisions of Clause 12.  There is
nothing in the agreement from which one could draw the conclusion that the contract was to end on the date which was set out
in the minutes of the Board meeting on 11th April 2001 or more correctly the implication of the Resolution that the position of
public relations/liaison officer be advertised at the �end of the contract�.

31 Ms Hillstone told the Applicant that there would be a need for the job to be advertised at the so called end of the contract for
the purpose of the Respondent �seeing what was out there�.  When she received this information the Applicant quite properly
made inquiries about what it meant for her and she had caused her solicitors to write to the Respondent for that purpose.

32 The first request from the Applicant�s solicitors was dated 21st May 2001, there was no response to that request, but in the
meantime on 23rd May 2001, according to the papers produced under subpoena from Julie Della Boska�s Personal agency the
Respondent placed an order for the agency to fill a job which is clearly the position previously occupied by the Applicant.  The
job was to be filled by 30th July 2001 these dates all fit with the contention of the Applicant that the Respondent had made a
decision to terminate her services as early as 23rd May 2001.  The papers show that the Respondent set about filling the
position quickly.  The employment agency were able to do so because the eventual successful applicant had already applied to
them for another job on 1st May 2001 and they had all of her documentation before them at the time.

33 It is open to find and I do that on receipt of the letter of 21st May 2001 the Respondent was prompted into action to replace the
Applicant.  This construction is given force because by 24th May 2001 there had been no answer to the Applicant�s request for
information about the Respondent�s position and her solicitor wrote another letter.  That letter was never answered and the
Applicant was entitled to reach the conclusion that the Respondent had decided not to continue with the contract of her
employment.  It is true that she did not know that the Respondent had placed an order with an employment agency to fill the
position but the evidence shows that was the intent because that was indeed what the Respondent had done.  On the evidence
there were no pending problems nor was there any suggestion that the Respondent was relying on lack of funding to dismiss
the Applicant.

34 This Respondent has repudiated the contract of employment, its motivating factor appears to be, because there is no other, that
the Applicant was asking for more money.  She had been consistent in her demands to that extent, it was clear that she was
upset about the amount of remuneration she was getting, and the Respondent incorrectly concluded that at the end of the 12
month period the contract would come to an end and it could therefore in the meantime go to the market place and see whether
it could attract some other suitable employee.  Doing so in the way that it did repudiated the contract of employment.  After the
24th May 2001 the Applicant was left in contractual limbo.  Lack of any advice from the Respondent justified her conclusion
she had no job, that is, she was constructively dismissed.

35 The job previously occupied by the Applicant apparently is now occupied by someone else, reinstatement is not an option and
the parties made submissions on the question of compensation.  The Applicant�s solicitor says that the Applicant has tried to
mitigate her loss she has had no earnings and continues to seek employment in her field.  This is a case where her loss by lack
of employment exceeds six months and she should therefore be awarded the equivalent value of six months wages as
compensation.

36 This is challenged by the Respondent who says that the Applicant had made it clear that she was dissatisfied with her rate of
wage and that the gap between what she wanted and what the Respondent was able to pay was so large that when the wage
review was done in July 2001 in accordance with the contract there is every reason to conclude that they would not have been
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able to make an ongoing contract and the relationship would have come to an end.  Applying the principles for assessment of
compensation this should limit the amount of compensation she is to receive.

37 The principles for assessment of compensation before this Commission are well established in the Decisions of the Full Bench
in a range of cases including Gilmore and Another v Cecil Brothers and Others (1998) 78 WAIG 1099, Capewell v Cadbury
Schweppes Australia Ltd (1998) 79 WAIG 299, Bogunavich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8, Swan
Yacht Club Inc v Bromwell (1998) WAIG 759FB, Manning v Huntingdale Vetinary Clinic (1998) 78 WAIG 1107.  What the
Commission must do first is make a finding of loss which has been proven before assessing compensation.  In this case it is
clear that the Applicant has suffered loss. She has presented her taxation records together with information concerning her
attempts to mitigate her loss.

38 Earlier in these Reasons in finding on credibility I have indicated some concern about the Applicant�s evidence concerning her
intention to continue with the employment contract past the July 2001 review due to her dissatisfaction with rates of pay.  I
find that it is clear from her evidence both verbal and documentary that she had a long standing complaint about the rate of
pay, she was genuinely upset about it and her protestations that she would have continued the employment relationship past
July 2001 are hard to believe if there was no increase in the rate of pay.  On the balance of probabilities I find that the
Applicant would not have continued the employment relationship, it is not credible that she would have declined work as a
private consultant at almost five times the rate that she was being paid by the Respondent.  If she had not achieved a large
increase it is clear she would have left.  This raises issues about the amount of loss, the Full Bench has recently discussed this
precise issue in Penhross College Inc v Marilyn Mugridge FBA 52 of 2001 citation 2001 WAIG 04343 unreported at paragraph
115 in his Reasons His Honour the President says�

�In establishing that loss the employee establishes the probability of his/her remaining in employment for a period of
time (be it long or short or indefinitely foreseeable) on the balance of probabilities (see Malec v J C Hutton Pty Ltd 92
ALR 545 (HC) which is referred to in Bogunovich v Bayside Western Australia Pty Ltd (FB) (op cit) .  There was no
evidence that she intended to leave her employment or that she would be fairly dismissed.  It was not put to her or
established that she was likely to be fairly dismissed.  In my opinion, given the facts of this case, there was no
probability that in the foreseeable future, particularly in the six months after the date of her unfair dismissal, she could
be fairly dismissed or would leave, but for the events leading to and constituting her unfair dismissal.�

39 As I understand the thrust of His Honour�s reasoning each of these matters is dependent upon the facts of the case.  In the
matter before the Full Bench Ms Mugridge was a school teacher and it was clear on the evidence that within six months of the
date of dismissal she would not have left or could she have been fairly dismissed but for what had happened to her.  The facts
as I have found them are that this Applicant would not have stayed after the review date, I therefore conclude that her loss is
from 24th May 2001 when she last was paid until 19th July 2001 which is 12 months after her employment started.

40 There were no submissions concerning injury, therefore I calculate her loss as being for a period of 10 weeks and four days
which on the figures supplied in the Commission means that she suffered a loss of $4,686.00.  An Order will issue that the
Applicant was unfairly dismissed, that reinstatement is unavailing and that she should be paid $4,686.00 in compensation.

_________

2001 WAIRC 04471
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHARON LISA SEMPLE, APPLICANT
v.
PRO SUBI LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. APPLICATION 910 OF 2001
CITATION NO. 2001 WAIRC 04471
_________________________________________________________________________________________________________

Result Unfair dismissed, compensation awarded
_________________________________________________________________________________________________________

Order
HAVING heard Mr M.L. Segler (of Counsel) on behalf of the Applicant and Mr S. Edwards (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

1. THAT the Application was unfairly dismissed and that reinstatement is unavailing.
2. THAT the Respondent pay the Applicant compensation in the amount of $4,686.00.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2001 WAIRC 04357
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH MARION SMITH, APPLICANT
v.
NUTRICIA AUSTRALIA PTY LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 7 DECEMBER 2001



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 163

FILE NO. APPLICATION 640 OF 2001
CITATION NO. 2001 WAIRC 04357
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation and notice awarded
Representation
Applicant Mr A Drake-Brockman, of Counsel
Respondent Ms M Saraceni, of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (the Act).  The

applicant Deborah Marion Smith applied to the Commission on 6 April 2001 alleging that she was harshly, unfairly or
oppressively terminated from her employment on 19 March 2001.  The applicant was employed by Nutricia Australia Pty Ltd
(the respondent) as Territory Manager for Western Australia and as such was responsible for sales for the respondent in this
state.  She was employed on 26 June 2000 and in her application says:

�I was dismissed for no legitimate reason without prior notice or discussion as to alternatives.  To the extent that I was
purportedly made redundant, I received no reasonable redundancy payment and I received no reasonable notice�.

In her application Ms Smith claimed reinstatement for unfair termination and in addition as a denied contractual benefit
claimed six months redundancy payment and six months notice.  The applicant says that her annual remuneration package was
approximately $70,000.

2 The respondent in their notice of answer and counterproposal says that the applicant was employed as the only sales
representative for Western Australia, on a base salary of $51,000 per annum, plus superannuation and a company car provided
for work purposes.  The respondent says that the applicant�s position, as a result of restructure was changed to incorporate
Enteral Clinical Nutrition (ECN) functions.  As the applicant did not hold the necessary qualifications and the respondent was
unable to sustain two positions in Western Australia, the applicant was made redundant.  The respondent says no alternative
employment was available.  The respondent says that Ms Maureen Lowrie, the respondent�s Regional Sales Manager flew to
Western Australia and met the applicant on 19 March 2001 to discuss the requirements of the restructured position and
provided the applicant with an opportunity to raise any issues.  The applicant was paid one month�s pay as a termination
payment.

3 The matter came on for conciliation conference on 14 June 2001 by teleconference.  The matter could not be settled and parties
were left to negotiate the application.  This likewise proved unsuccessful and the matter was listed for hearing on 11 and 12
October 2001.  The respondent applied to the Commission to have the matter adjourned and in so doing filed an affidavit from
Mr Zane Turner, the Managing Director of the respondent.  The Commission denied the application for adjournment.  The
statements in Mr Turner�s affidavit were inadequate reason in the mind of the Commission to grant an adjournment and would
have caused undue delay for the applicant in having her application resolved.  The application, if adjourned, would have meant
the applicant would not have had her case heard until sometime in 2002.

4 Following the hearing of the application for adjournment on 20 September 2001, the respondent by letter dated 25 September
2001 requested that the respondent�s evidence be given by video link due to: �the respondent�s witnesses are having great
difficulty in obtaining return flights Sydney to Perth for the scheduled hearing�.  The respondent also undertook to pay the
connection fees applicable to the Commission using video conference facilities to enable this evidence to be taken.  The
Commission acceded to this request, reluctantly, given the difficulties with air travel in Australia at that time.

5 At the directions hearing on 20 September 2001, clarification was also sought by the respondent as to the matters claimed.  The
applicant reaffirmed that reinstatement was sought.  If reinstatement was impracticable, in the mind of the Commission, then
the applicant sought six months compensation; and six months redundancy and six months notice as denied contractual
benefits; these terms to be implied as terms in the contract.  Counsel for the applicant, Mr Drake-Brockman, provided an
outline of these submissions prior to the hearing.

6 The applicant in her submission says that she was summarily dismissed on 19 March 2001, in that she was required to leave
the respondent�s employment immediately upon termination without reasonable notice.  The applicant says that there was no
condition in the contract of employment for pay in lieu of notice and hence the employer is in breach of the contract if the
employer does not give the employee the requisite notice of termination.  The applicant says that the onus lies with the
respondent to establish the facts upon which a summary dismissal can be justified and that there is nothing in the present
circumstances to justify summary dismissal.  The respondent terminated the applicant by letter dated 16 March 2001 and no
prior notice was given.  The applicant says the respondent made no attempt to find the applicant an alternative position at
Nutricia Australia, or to provide training for the applicant in ECN products.  The applicant says the aspect of the unfairness is
the failure to consult, a further aspect is the inadequacy of the redundancy payment.  The applicant also says the manner of the
termination was effected in a harsh, oppressive and unfair way.  After the applicant�s employment was terminated,
advertisements were placed in the West Australian requesting applications for the applicant�s former position.

7 The evidence of Ms Smith is that when she was employed by the respondent under the contract (exhibit DMS3) she was
advised that after she had settled in, that is after six months, she would receive training in ECN products.  She says that during
her time with the respondent she did not sell ECN products except for some drinks.  Her duties were to sell products as listed
on her business card (exhibit DMS5) to pharmacies, health food shops, general practitioners and paediatricians.  She gave
evidence that she worked very hard for the company and in November 2000 topped the sales for Australia in Efamol products.
Arising from this she received an email from Ms Lowrie, the Regional Sales Manager (exhibit DMS7) congratulating her on
her efforts.

8 In February 2001 she attended a sales conference in Katoomba of all sales representatives.  At the time she had to give a sales
presentation, the details of which were forwarded to her in advance.  She says she was approached the evening before by Mr
Turner, the Managing Director for the respondent who in part asked whether she had prepared for the presentation.  She replied
that she was nervous, but prepared and that he was dismissive of her comments.  Following her presentation the next day she
says she was abused by Mr Turner who gave her, as with others, an individual assessment.  He described her as an
embarrassment to herself, accused her of being drunk and unintelligent.  Her evidence is that this is the last conversation she
had with Mr Turner.  She attempted to contact Ms Lowrie following the conference but had the impression that Ms Lowrie was
avoiding her.  She says she only received SMS messages from Ms Lowrie in response.
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9 On Friday 16 March 2001 she received a message from Ms Lowrie that she was to meet her the following Monday, 19 March
2001 in Perth at Observation City Hotel.  Ms Smith says there was no reason given for the meeting.  She met Ms Lowrie on 19
March and was handed a letter which was a letter of termination [Exhibit DMS9].  Ms Lowrie indicated that she was not aware
of what was in the letter and when queried about it advised the applicant to contact Mr Turner.  The applicant says she did not
contact Mr Turner as it appeared from the letter that Mr Turner had made up his mind and given the abuse she had received
earlier, decided not to contact him.  Ms Lowrie asked Ms Smith for her diary, car, mobile telephone and laptop computer.  The
applicant was advised to catch a taxi home.  Ms Smith says she thinks her final payments were forwarded to her after that date.
She says that even though she was suspicious of the meeting given that Ms Lowrie was avoiding her, she was shocked by the
dismissal.  She says it was unexpected and no warnings had been applied to her earlier.

10 Ms Smith says there was no discussion about alternative positions albeit that two people were being trained in South Australia
to take on the role.  Since her termination she has obtained a position with Hexsal Australia on 25 June 2001 and is now
receiving $5000 per annum less in remuneration.  She says she applied for jobs through the newspaper and through the
employment agencies and attended interviews.  She says that due to her financial position she had to obtain a job quickly and
did so.

11 Mr Turner, the Managing Director of Nutricia gave evidence that the company employs 60 people in Australia, 24 of whom
are sales representatives.  The company has three types of products, infant products such as infant formula, scientific hospital
supplies (specialised nutrition) and ECN products for people with compromise dietary situations.  The company also sells
some vitamins, minerals and supplements.

12 Nutricia started operating in Western Australia in mid 1998.  This state is one of the worst performers in sales.  There is no
company office here but the company maintains a small storage facility.  The largest state in company operations is New South
Wales with 8 sales representatives.  Western Australia has only one.  The sales representatives� duties are to solicit orders and
to promote the company�s products to relevant clientele.

13 Mr Turner says that he had had no involvement with Ms Smith prior to a very brief exposure when she attended the conference
in late February, early March 2001.  Ms Smith�s salary on termination was $51,000 per annum, her salary was above most as
the company wanted an �outstanding, high calibre candidate who could work well in a relatively removed situation, show a lot
of initiative.�  He says that Ms Smith�s contract is supplemented by the Commercial Travellers and Salesmen�s award and
information staff handbook which is provided on induction.  The motor vehicle provided to sales representatives provides for
some private usage up to a maximum of 500 kms per month.  Beyond that limitation the employee is to get permission and pay
for the additional fuel.  The company also provides a laptop computer and a mobile phone which is not to be used for private
usage.  Mr Turner says the monetary benefit of the car provided to Ms Smith was $1278 per year.  This is the figure that
appears on Ms Smith�s group certificate in relation to fringe benefit tax.

14 Mr Turner says they received two directives from head office regarding increased sales in ECN products.  The first was at a
meeting on 23 September 2000 when they were forewarned of increased expectations for sale of these products.  He then
received a document on 21 December 2000 requiring the Australian operation to double sales of ECN products from 15% to
30% [Exhibit ZT2].  This document was objected to by counsel for the applicant due to the absence of the author as witness to
the document.  Mr Turner consulted members of his extended management team as to how to meet this challenge.  There was a
meeting in Holland on 8-9 February 2001 of country representatives to discuss how the new objectives would be met.  A
document flowed from this meeting Exhibit ZT3.  Sales objectives had to be met in the year 2001 and the company
commenced implementation in New South Wales, Queensland and Victoria.  New South Wales then employed a full time
clinical nurse consultant to visit clients� homes to assist with feeding the new product through tubes and pumps.  In
Queensland, a part time ECN nurse consultant was employed.  In Victoria a full time ECN nurse consultant was employed. In
South Australia a new dietician was employed as a sales representative. In relation to Western Australia, Mr Turner says: �In
Western Australia presented our biggest and most difficult change.  We had no business � - basically no business at all.  We
had never had a representative in Western Australia.  It is remote.  It is expensive to manage.  It�s very difficult to supervise in
terms of geographical location and the person that we had employed under a completely different set of definition in terms of
business focus back in the previous year was not qualified nor, in the opinion of the person responsible, capable of meeting the
new requirements in West Australia.�

15 Mr Turner says ECN products are either administered by gastro-nasal (ie a feeding tube or pump) or can be taken orally.  Mr
Turner says there is a strict policy in Nutricia, which is not written down, that individuals who promote ECN products must be
qualified dieticians with a 3 year degree in Science and they have a two years Masters degree in Dietetics and Nutrition.  The
reason for this is because it is a highly complex area that requires enormous background.

16 The company ran a sales clinic at Katoomba the week ending 2 March 2001.  All sales representatives and senior management
and some branch managers attended the conference.  These sales representatives had to give a presentation.  The sales
representatives have 1 to 3 opportunities at the presentation and are critiqued on their performance.  Those attending the
conference were not alerted to Nutricia�s new focus on ECN products.  There were different product teams and Ms Smith was
not part of the ECN team.  The process was the same but the products were different.

17 At one of the dinners during the conference Ms Smith sat down at the table occupied by Mr Turner and voiced her disapproval
and her inability to perform to the standard required in the next day sales clinic.  He says she rambled on about irrelevant
matters.  He was surprised and embarrassed on behalf of the other people at the table.  He said he suggested to her that
everybody gets nervous and not to get too excited and only worry about a problem if there is one at the end.  Following this
incident he says he spoke to Ms Maureen Lowrie, Ms Smith�s immediate superior.  He told her of the discussion and his
surprise.  There was no reprimand for Ms Smith.  The next day Ms Smith was in the team coached by Mr Turner.  He had a
coaching session with Ms Smith following her presentation.  He says she was reactive, not accepting, argumentative and totally
subjective.  She disagreed with each of the points he expressed.  He advised her that she should listen more and talk less.  He
says he had no further involvement with Ms Smith during the conference beyond that which he would have with any of the
other sales representatives.

18 Mr Turner�s evidence is that Ms Lowrie and he, given the need for increased ECN sales, evaluated the options for Western
Australia.  They reviewed Ms Smith�s credentials, her experience, her performance and all that they knew of her.  Due to her
lack of academic qualifications and the nature of the product they decided to make her redundant and employ another person in
Western Australia who was appropriately academically qualified to sell the ECN products.  He says her academic
qualifications were not adequate relative to their policy and all other people in the ECN division.  He says that other members
of the extended management team were also involved in this decision.  In making that decision he says they took into account
all factors including the time frame.  It was March and they had until 31 December 2001 to reach their goal.  The decision was
made regarding Ms Smith�s redundancy on 15 or 16 March 2001.  The new employee was employed in July and became active
around August 2001.  He instructed Ms Lowrie to fly to Western Australia to advise Ms Smith of her redundancy.  This
happened on 19 March 2001.  Mr Turner says the letter dated 16 March 2001 was handed to Ms Smith on 19 March 2001 by



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 165

Ms Lowrie.  The company decided to pay Ms Smith four weeks notice as that was the minimum suggested in the handbook.
He says that Ms Smith was overpaid two weeks as she had been paid to the end of the month.  They did not pay her
redundancy as she did not qualify as per the award.

19 Mr Turner says the new sales representative in Western Australia who replaced Ms Smith is qualified with a Bachelor of
Science with majors in pharmacology and microbiology.  He says that the new sales representative is selling a whole different
group of products, highly specialised products to a completely different clientele.

20 Under cross-examination Mr Turner says that 20% of the company sales Australia wide are for infant milk formula products
and 10% are for ECN products.  The balance of the sales are in scientific and hospital supplies, namely metabolism and
vitamins, minerals and supplements.  This remaining 70% of sales is not covered by the sales representatives.  These
percentages of sales are reflective of Western Australia, except the representative does not sell any ECN products.  The
company hopes to sell these products.  He says Ms Smith�s units in the degree are applied science and her qualifications as a
dental nurse did not qualify her for ECN sales.

21 Mr Turner agrees the products listed on the back of Ms Smith�s business card included ECN products.  He says this was the
same for all sales staff and the reference to Ms Smith as having responsibility for ECN sales is incorrect.  Nutricia�s internal
staff telephone directory which lists Ms Smith as �IMF/ECN/GP� is also incorrect.  Mr Turner denies that when Ms Smith was
recruited she was to be trained in ECN sales.  Ms Lowrie provided the same evidence.  Mr Turner says that the letter he signed,
dated 6 March 2001, was a mistake; a typing error.

22 I do not recite the evidence of Ms Lowrie as I consider it unnecessary to do so.  Her evidence in the main backs up the
evidence given by Mr Turner.  I will deal with segments of her evidence in my conclusions.

23 In terms of the credibility of witnesses I readily accept the evidence of Ms Smith to that of Ms Lowrie and Mr Turner in
particular.  I consider that Ms Smith�s evidence was consistent, direct and not damaged at all under cross-examination.  I
consider Mr Turner�s evidence to be in the main reluctant, inconsistent in parts and less credible.  His evidence relating to
mistakes in the letter he signed and in the listing for Ms Smith in the internal telephone directory are not convincing.  His
evidence concerning the discussion with Ms Smith at the dinner in Katoomba and her presentation leaves me with a different
impression than that which he sought to convey.  The impression gained from viewing his evidence is that he was very
annoyed, critical and dismissive of Ms Smith and her behaviour; not that he was tempered and less concerned in his approach.
I have similar doubts about the evidence given by Ms Lowrie.  Where inconsistencies arise in the evidence of Ms Smith and
the witnesses for the respondent, I would clearly favour the evidence of Ms Smith.  This is notwithstanding an attempt by
counsel for the respondent to portray Ms Smith as less than honest because she wrongly claimed to be employed after having
been terminated.

24 In short form, I am led to a conclusion that Ms Smith�s performance at the sales conference in Katoomba led to her dismissal.
A dismissal that was unfair in many ways and where a fair go all round did not even enter the equation (Undercliffe Nursing
Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385).  I do not consider that her position was made redundant or that she was rightly made redundant.  Instead it is my view
that the backdrop of having to increase ECN sales (the extent of which is disputed) was used as an excuse to oust Ms Smith
from her job as Mr Turner had formed the view, following the Katoomba conference, that he did not want Ms Smith on
Nutricia�s sales team.  The respondent does not argue that there was some reason founded in Ms Smith�s performance or
behaviour sufficient to warrant dismissal.  It is common ground that Ms Smith�s services were terminated without warning or
prior notice by Ms Lowrie on 19 March 2001.  Given my finding that there was no redundancy, but that a different rationale
led to the termination, the dismissal of Ms Smith can only be seen as both unfair and harsh.  The payment of monies after her
termination do not alter the character of the dismissal.

25 My reasoning in arriving at the above conclusion is as follows.  Ms Smith was employed as the only sales representative for
the company in Western Australia.  The company at that stage sold IMF and ECN products (I will return to this point).  Ms
Smith was paid a comparatively high salary to attract a quality candidate who could operate with a high degree of initiative.
She performed at least adequately in her job.  All of this I consider to be common ground.  The essential point made by the
respondent is that they had to quickly increase the sales of ECN products in Australia, and presumably in Western Australia,
and Ms Smith was not qualified to do this.

26 Ms Smith�s evidence is that she performed well in her job.  She was congratulated by Ms Lowrie on her Efamol sales in
December 2000 [Exhibit DMS7].  I accept this and find that her performance was in fact good.  So the distinction made in the
mind of the respondent is that Ms Smith was simply not equipped to sell ECN products, or at least the range of ECN products
that the respondent now had to sell in Western Australia.  I simply do not find this to be a plausible stance.

27 To accept this view of the respondent I would have to find that when Ms Smith was recruited it was not envisaged that she
would sell ECN products and that her qualifications were not adequate to allow her to sell these products.  Ms Lowrie�s
evidence speaks against this.  I consider that it is clear from her evidence that Ms Smith was employed to sell IMF and ECN
products.  Ms Lowrie says that she told all those who she interviewed that in the future the company would sell ECN products;
she wanted to make them aware of the future of Nutricia in Western Australia (Transcript p.223).  She says Ms Smith was a
high calibre appointment for IMF products but not for ECN products.  I doubt her answer.  However, even if I were to accept
her answer at face value it tells me that Ms Smith was recruited to sell IMF products and to sell ECN products sometime into
the future.  Yet some ten months later she is supposedly made redundant, after achieving a good sales record, because she was
not qualified to sell ECN products.

28 Ms Smith�s business card reflects the inclusion of ECN products.  Mr Turner says that this is the same for all sales persons in
Nutricia.  His evidence also is that there is a delineation between IMF and ECN sales personnel.  The two pieces of evidence
do not sit well together.  However, of more relevance is the listing for Ms Smith in the internal directory of Nutricia.  This
listing includes ECN products as part of Ms Smith�s responsibilities.  Mr Turner says that this also was a mistake.  I do not
accept this explanation as plausible, particularly against the background of Ms Lowrie�s evidence that Ms Smith was told when
recruited that she was in the future to cover ECN products.  Ms Smith also gave evidence that she was to be trained in ECN
products.  I accept this evidence.  Ms Smith had some extensive training at the commencement of her employment and the
company would appear to value training (eg the Katoomba conference), even though Mr Turner says that they expect their
ECN sales personnel to already have appropriate formal qualifications.

29 The appropriateness of Ms Smith�s qualifications was in issue.  The original advertisement to which she responded [Exhibit
DMS1] asked that applicants �ideally have qualifications in either science or nutrition and possess a proven track record in
sales.�  At that stage the respondent thought that they had attracted a high calibre applicant in Ms Smith.  Six months later the
respondent appeared very happy with her sales performance.  Approximately three months after that the respondent advertised
for Ms Smith�s replacement [Exhibit DMS10] asking for qualifications in �Nutrition/Dietetics/Science�.  Slightly after that in a
similar advertisement placed by a recruitment agency for the respondent, applicants were sought with a �formal qualification in
Science, Nutrition or Nursing�.  It is not contested that Ms Smith is a trained Dental Nurse [Exhibit DMS2] and that she had
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achieved some units in an applied science degree.  I fail again to see how Ms Smith was suddenly unqualified given the
comparison of advertisements when she was recruited and when her replacement was recruited.  Ms Lowrie says in evidence
that the recruitment agency got it wrong in asking for someone with nursing qualifications.  I doubt this evidence and note that
the agency would have typically received their instructions about requirements for a position from the employer.  The question
of qualifications, if the respondent�s evidence is to be believed, was critical in their recruitment objective and yet the agency is
said to have erred.

30 There is another mistake in the mind of the respondent which is more critical to my conclusions.  It relates to the letter of
termination signed by Mr Turner.  Exhibit AZT3 has a typed date of 6 March 2001 (ie just after the Katoomba conference) and
refers to �formal dietetic, nutritional or scientific qualifications�.  The letter handed to Ms Smith on 19 March 2001 has a typed
date of 16 March 2001 and refers to �formal dietetic or nutritional qualifications�.  Mr Turner on his evidence signed both and
the first one was a mistake.  Leaving aside a query as to why the qualifications were changed, I do not accept Mr Turner�s
evidence that the first letter was a mistake.  I say this against a backdrop of being convinced, having heard the evidence of
Mr Turner and Ms Smith about their exchanges at Katoomba, that Mr Turner had at that stage formed a very low opinion of
Ms Smith�s competence.  I consider that it is most probable that following the sales conference he had determined that Ms
Smith had to go and proceeded to give effect to this decision.

31 Having said this it is clear in my view that the supposed redundancy is a sham or excuse used by the respondent to terminate
Ms Smith�s services.  I consider it is also clear on the evidence that Ms Smith�s successor has taken over her position.  Section
40 of the Minimum Conditions of Employment Act 1993 defines �redundant� as �being no longer required by an employer to
continue doing a job because, for a reason that is not a usual reason for change in the employer�s work-force, the employer has
decided that the job will not be done by any person.�  The circumstances surrounding Ms Smith�s termination and her
replacement do not fit within this description.  Leaving aside my finding that Ms Smith was recruited to also sell ECN
products, Mr Turner�s evidence on her replacement is inconsistent and at best confusing.  He says in his evidence in chief that
the new sales representative in Western Australia is performing identical duties to that of Ms Smith.  He then changes and says
the duties are completely different (Transcript p.136).  Later under cross-examination he says that Nutricia currently (ie
October 2001) has no ECN sales in Western Australia and hopes to make some in the future (Transcript p.139).  Ms Lowrie
confirms in her evidence that there have been no new ECN sales (Transcript p.202).  I infer from that that Ms Smith�s
replacement must be continuing to sell the IMF products to the clientele developed by Ms Smith, i.e. she has taken over
Ms Smith�s duties.

32 If I am wrong on this, and wrong as to the reasons for her termination, then Ms Smith was made redundant.  I do not take this
view, but if it were the case then there has been no discussion with her as to her alternatives.  Although this may not
necessarily be fatal, it is clear that there were alternatives.  The first option would have been to continue her employment
whilst a replacement was being found, so as to continue the sales and cushion the blow for her.  Another alternative would
have been to train Ms Smith in the new ECN products.  The respondent says that this was considered and was not appropriate.
The qualifications needed are not easily obtained.  I have covered already the issue of qualifications and Ms Smith�s
recruitment.  She says also that she was offered training in ECN at commencement and during her employment.  Ms Lowrie
rejects this and I would prefer Ms Smith�s evidence as stated previously.  Given this, I consider that it would have been fair to
train Ms Smith as promised and at least give her the opportunity to perform.

33 The applicant has appropriately sought to mitigate her loss [Exhibit DMS14] and I so find.  She was employed with effect from
25 June 2001 as the Pharmacy Account Manager of Hexsal Australia Pty Ltd.  Her base salary is $46,000 per annum [Exhibit
DMSR1].  The salary is subject to review following probation (ie four months) and is reviewable annually.  The contract
provides also for incentive payments and a fully maintained company vehicle or a car allowance of $17,000 per annum.
Superannuation at the rate of 7% of salary is also payable.

34 The break in employment is 14 weeks precisely.  The difference in remuneration between jobs is $5,000 and is submitted as
such by counsel for the applicant, except that he notes that Ms Smith�s replacement receives more than she was paid.  Ms
Smith�s loss therefore is 14 weeks at her remuneration rate with Nutricia and whatever ongoing loss is apparent.  There is
dispute about Ms Smith�s remuneration at Nutricia.  The applicant says that it was approximately $73,000 and includes salary,
car, superannuation, mobile and laptop computer.  I consider that the laptop computer and mobile telephone are simply tools of
trade and as such do not form part of the remuneration.  The salary, motor vehicle and superannuation do form part of the
remuneration and should be incorporated in any calculation of loss or notice (AWI Administration Services Pty Ltd v Andrew
Birnie 81 WAIRC 2849 at paragraph 213).  Counsel for the applicant distinguishes the superannuation as being part of the
contract as opposed to the Superannuation Guarantee Clause, and I accept this.

35 Counsel for the applicant also seeks to value the motor vehicle at $16,038 as per Exhibit DMS12 (RAC car running costs).
The respondent says the value of the car equates to the fringe benefit tax figure of $1,278 [Exhibit ZT1].  The contract provides
for a fully maintained motor vehicle.  The respondent says the usage of the vehicle was limited to parameters contained within
the staff hand book [Exhibit DMS4].  Even accepting this limitation it is patently obvious that the value to Ms Smith of a
motor vehicle, which she could use generously for work and private purposes, would be greater than the respondent�s
submitted figure.  In those circumstances and given the estimated value of the motor vehicle in Ms Smith�s new contract of
$17,000 per annum, I would accept the applicant�s submitted figure.  Therefore the remuneration package for calculation
purposes comprises $51,000 salary, $16,038 motor vehicle and $3570 superannuation; a total of $70,608 per annum.

36 As stated, Ms Smith has an ongoing loss of $5,000 per annum.  Given Ms Smith�s record of reasonable sales achievement, the
incorporation of incentive payments in her new contract and the opportunity for salary review I consider it reasonable to expect
that gap in salary to diminish or be overcome in the foreseeable future.  In that sense I consider it appropriate to incorporate a
component of ongoing loss of $5,000 (ie. twelve months) as the figure to be awarded.

37 The calculation for loss is therefore $5,000 plus 14 weeks @ $70,608 per annum, (ie.$19,010).  A total of $24,010.
38 The applicant seeks 6 months payment for redundancy as an implied contractual right.  Given my finding that the

circumstances of Ms Smith�s termination do not amount to a redundancy, I do not consider that such an implied right can be
due and payable.  The respondent in my view has wrongly manufactured redundancy as a rationale for termination.  I do not
therefore consider the question of an appropriate redundancy payment is relevant in the context of this matter.

39 The applicant has also sought the payment of reasonable notice as an implied contractual right.  Ms Smith was paid four weeks
in lieu of notice after her termination.  There is no provision of notice expressed in the contract.  However, such a term may be
implied and paid in lieu and the factors relevant to a consideration of reasonable notice are clear (Hotcopper Australia Ltd v
David Saab 81 WAIG 2704; Antonio Carlo Tarozzi v WA Italian Club (Inc) 71 WAIG 2499).  The applicant was the sales
representative for Western Australia (referred to as the Territory Manager), she was 41 years of age, on a good remuneration
package, had been employed for 9 months and was reasonably mobile in her career (given her job history).  The applicant
operated on her own dealing in specialised products but within the broader pharmaceutical/nutrition industry.  Comparing these
circumstances to those found in Tarozzi I consider a lesser period of notice is warranted.  I consider that two months notice
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would be reasonable.  This means that the applicant should in my view receive an additional four weeks by way of reasonable
notice, i.e. $5,431 (rounded).

40 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie 81 WAIRC
2849 at paragraph 200).  A dismissal will often be stressful and accompanied a sense of shock, injustice and concern over
reputation and financial hardship.  The evidence of Ms Smith displays that the suddenness of the termination impacted upon
her and she was concerned financially due to the mortgages carried by her.  She did have some suspicions that all was not well,
following the instances at Katoomba and the lack of response from Ms Lowrie.  The manner in which the termination was
executed was not oppressive.  Ms Lowrie flew to Perth to deliver the news and discussed the matter with Ms Smith, even
though she could not answer all Ms Smith�s queries.  In that sense the termination was conducted in the same cordial manner
that had previously been part of the working relationship between Ms Smith and Ms Lowrie.  On balance, having regard to the
sudden nature of the termination and in my view the manufactured reason, and having regard to the otherwise reasonable
conduct of the actual termination, I would award Ms Smith $1,500 by way of injury.

41 In summary, I would declare that Ms Smith was harshly and unfairly dismissed by the respondent on 19 March 2001.  I would
find that reinstatement is impracticable given the manufactured reasons behind the respondent�s dismissal of Ms Smith, and
Ms Smith now being gainfully employed.  I would award her $25,510 by way of compensation and injury.  I would also award
Ms Smith $5,431 for additional reasonable notice.  These amounts to be paid within 7 days of the Order of the Commission
less any taxation payable to the Commissioner of Taxation.

_________

2001 WAIRC 04497
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH MARION SMITH, APPLICANT
v.
NUTRICIA AUSTRALIA PTY LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 27 DECEMBER 2001
FILE NO. APPLICATION 640 OF 2001
CITATION NO. 2001 WAIRC 04497
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation and notice awarded
Representation
Applicant Mr A Drake-Brockman, of Counsel
Respondent Ms M Saraceni, of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Drake-Brockman, of Counsel on behalf of the applicant and Ms M Saraceni, of Counsel for the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby-

(1) DECLARES that the applicant, Deborah Marion Smith, was harshly and unfairly dismissed by the respondent on the
19th day of March 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation and notice, the amount of $30,941

to Deborah Marion Smith, within 7 days, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2001 WAIRC 04428
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PEDRO SOBCZUK, APPLICANT
v.
CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 14 DECEMBER 2001
FILE NO. APPLICATION 33 OF 2000
CITATION NO. 2001 WAIRC 04428
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
Representation
Applicant No appearance for the Applicant
Respondent Mr D. Howlett (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On the 7th January 2000 Mr Sobczuk (the Applicant), lodged Application No. 33 of 2000 for an order pursuant to Section 29 of

the Industrial Relations Act 1979 (the Act) for outstanding benefits, together with an application for production of documents.
On the 4th February 2000 he requested that the application be dealt with in accordance with the Act.
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2 On the 8th of March 2000 the applicant was advised in writing by the Registrar  that no material difference could be clearly
distinguished between Application No. 33 of 2000 and two previous Applications, No. 888 of 1998 and No. 165 of 1999,
which he had lodged and which were the subject of a Full Bench Appeal No. 11 of 1999.  The Registrar advised the Applicant
that Application No. 33 of 2000 would not be listed until after the Full Bench dealt with Appeal No. 11 of 1999.

3 The Full Bench, in a decision delivered on the 11th of June 2000, (2001 WAIRC 02996) dismissed the appeal by order.  The
solicitors for the Respondent, represented in these proceedings by Mr Howlett, in a letter dated the 29th of May 2000 requested
the application be brought on for hearing and finalisation.  Application No. 33 of 2000 was then allocated by the Chief
Commissioner to the Commission as constituted.

4 Thereafter a whole series of correspondence took place between my Chambers and the Applicant.  I will not include all of it in
these Reasons for Decision but enough to give the flavour of what occurred.

5 On the 3rd of July my Associate wrote to the Applicant at his last known address telling him that the phone contact numbers
which had been lodged in the Commission by him were now disconnected.  He was asked to contact the Commission within 14
days.  He was advised that failure to contact the Commission by 20th July 2000 might mean that the application may be
dismissed.

6 The Applicant wrote to the Commission on 7th July.  In the letter, which can best be described as a little incoherent, he
mentioned various issues he said arose from his applications and made a number of allegations about the conduct of a number
of holders of public office.  He asked for advice as to what he should do concerning remedy.

7 My Associate replied to him on 16th July.  In that letter the Applicant was advised that the matter would be listed for hearing
on 6th December 2001.  At the hearing he would be entitled to pursue remedy by appearing in person or by way of an agent.
He was asked to advise the Commission that if he was to appear by agent, notice of the identity of the agent be filed.

8 On 16th July 2001 a formal notice of hearing was issued by the Commission, that notice of hearing embodied an order as
follows�

�If you do not intend to proceed with your application you are required to advise the Commission at least 14 days prior
to the date of hearing.�

9 The next relevant event was a letter dated 7th August 2000 from the Respondent�s solicitors to the Commission.  Mr Howlett a
Senior Associate of the Respondent�s solicitors appears today and asks the letter be accepted as the Respondent�s submissions,
and I so do.

10 The letter sets out eight reasons why the matter ought to be dismissed.  They are these�
1. Almost identical applications have been dismissed by the Commission on 11th June 1999 in Applications in No.

1888 of 1998 and No. 165 of 1999.
2. An appeal against the decisions in Applications No. 1888 of 1998 and No. 165 of 1999 was dismissed.
3. Neither the Commission at first instance nor the Full Bench considered it was in the public interest for the

Commission to hear the application on their merits.
4. The Applicant has a history of not pursuing his claims.  For an example, Application before the Full Bench No.

11 of 1999.
5. The Applicant has been given at least three opportunities to explain how the present Application differs from

the previous Applications.
6. The Applicant has not demonstrated that the present Applications are in any way different from the previous

Applications.
7. In the light of the history it would put the Respondent, which is a community-based and publicly funded

organisation, in an untenable position and cause significant costs and inconvenience.
8. Further reasons may be found in the decision of Beech C dated 11th June 1999 and in the decision of the Full

Bench in FBA No. 11 of 1999.
11 Following upon receipt of that letter, my Associate drew to the attention of the Applicant the contents of the letter.
12 My Associate�s letter of 7th August 2001 included an advice to the Applicant that he should provide the Commission a written

submission in support of his application within 30 days of the date of the letter, and if he failed to do so the matter will be
listed for him to show cause why the application should not be dismissed.  The hearing listed for 6th December 2001 was then
vacated.

13 There was no response from the Applicant to the letter, although copies of various correspondence he has sent to holders of
public office has been sent to the Commission by him. Included in these is a letter to the Honourable Attorney-General and
Minister for Justice, Mr Jim McGinty MLA, requesting that Mr McGinty be his agent for the purpose of appearances before
this Commission.

14 The Commission tried to assist the Applicant by writing to him on 24th August 2001 advising him how he could go about
appointing an agent and sending him the appropriate forms to do so.  There is various correspondence on the file from the
Honourable Attorney-General  and  the Ombudsman to the Applicant referring to issues that had been raised with their
respective offices by him.

15 There was no response to the Commission from the Applicant within 30 days, and on 25th September 2001 the matter was
listed for the Applicant to show cause why the application should not be dismissed.

16 Suffice to say, since that listing date, there has been no correspondence to this Commission from the Applicant as to his
intentions concerning this matter.

17 This matter has been before the Commission for some time.  The issues which are at the heart of this Application are almost
identical to those dismissed by the Commission on 11th June 1999 in Applications No. 1888 of 1998 and No. 165 of 1999.
Those matters have been dealt with by the Full Bench in a decision issued on 11th June 2000.  The Applicant has been given
many opportunities by the Commission to pursue his claim.  He has not taken advantage of those opportunities.  The
Respondent at all times has had to continue its representation.  It is manifestly unfair that it be required to continue to do so.
The Applicant has not pursued the Application when given the opportunity through this proceeding.  Even if he had, it is clear
from the findings of the Commission at first instance in Application No. 1888 of 1998 and No. 165 of 1999 and the treatment
of those matters by the Full Bench in its decision of 11th June 2000 that there is little merit if any in this Application.

18 For all of those reasons the Commission will dismiss this matter for want of prosecution.  Orders will issue to give effect to
this decision.
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19 The rights of the Respondent are preserved concerning any application for costs it might make within 28 days of the date of
this hearing.

_________

2001 WAIRC 04425
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PEDRO SOBCZUK, APPLICANT
v.
CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 14 DECEMBER 2001
FILE NO. APPLICATION 33 OF 2000
CITATION NO. 2001 WAIRC 04425
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
_________________________________________________________________________________________________________

Order
HAVING no appearance on behalf of the Applicant and Mr D. Howlett (of Counsel) on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Application be dismissed for want of prosecution.
2. THAT liberty to apply is reserved to the Respondent concerning any application for costs it might make within

28 days of this hearing.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2001 WAIRC 04503
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TROY TRAN, APPLICANT
v.
BOUTIQUE CONSOLIDATED PTY LTD t/a TONY BARLOW MENSWEAR, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 925 OF 2001
CITATION NO. 2001 WAIRC 04503
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements dismissed.
Representation
Applicant Mr A. Skerritt (of counsel)
Respondent Mr K. Trainer (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim before the Commission by Mr Tran is that he is entitled to a benefit under his contract of employment which has

been denied him by his employer. It is a claim brought under section 29(2)(b)(ii) of the Industrial Relations Act 1979. The
benefit to which Mr Tran claims he is entitled is to be paid at the salary of $30,000.00 per annum.

2 I find the facts to be as follows. Mr Tran has been employed by the respondent since February 1997. His initial employment
was at the Tony Barlow Menswear shop in Hay Street in Perth. In mid 1997 he became the relief manager for the Perth
metropolitan area. In October 1997 he became an assistant manager in Melbourne, Victoria, at the Collins Street Tony Barlow
Menswear shop. His salary was $30,000.00. Mr Tran returned to Perth in January 1999 at the Tony Barlow Menswear store at
Garden City shopping centre in Booragoon. In late 1999 Mr Tran was appointed manager of a new Tony Barlow Menswear
store in Southland in Victoria. His salary was $35,000.00. On 1 February 2000 he was given a letter of warning regarding the
store�s performance (exhibit A1) and shortly after was subsequently transferred to the Melbourne Central shopping centre at a
salary of $32,500.00 which was later increased to $35,000.00. At a time prior to September 2000, the respondent became
dissatisfied with Mr Tran�s performance and presented him with some alternatives which included returning to Perth as the
assistant manager of the respondent�s Carousel store.

3 Mr Tran agreed and in a letter from the respondent to him dated 27 September 2000 (exhibit A2) the respondent stated the
terms of his employment in that capacity�

�▪ Your commencement date in Perth will be Wednesday the 1st November 2000. Your new location will be in Tony
Barlow Carousel in Cannington.

▪ Salary will be $30,000 per annum with $1500 clothing allowance.
▪ With regards to your return airfare and transport for your car please supply written quotes for us to authorise as soon

as possible.�
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4 Mr Tran returned to Perth and worked as the assistant manager of the Carousel store from 1 November 2000. On or about 1
December, Mr Di Lello, the respondent�s general manager, informed Mr Tran that he was dissatisfied with Mr Tran�s
performance and the performance of the Carousel store and he had to improve his performance before the end of the month.
Mr Rao, the operations manager, visited the store on 23 December and advised Mr Tran that he would have to take a salary
cut, that he would be put �onto the roster� and that he would have to work 2 days elsewhere and 3 days in the Carousel store.
On 29 December 2000 Mr Di Lello wrote to Mr Tran (exhibit R1). The letter states�

�Dear Troy
With regard to our discussions earlier in December on your salary review.
This letter confirms your annual salary of $25,000 from January, 2001.
At your request, should opportunities become available at alternative locations, and you were suited to
those areas, then we would consider you as an option for the position.
Yours faithfully�

5  I find that Mr Tran objected to this. Even if, as Mr Rao�s evidence suggests, Mr Tran accepted the arrangement, it is clear that
he did so reluctantly. That evidence together with the fact that Mr Tran wrote to the respondent on 5 February 2001 (exhibit
A3) objecting to that course of action, leads only to the conclusion that Mr Tran objected to this arrangement.

6 Since 1 January 2001 Mr Tran has been paid at the salary level of $25,000.00 per annum. Further, he was placed �on the
roster� to relieve in various stores. From 1 January he no longer filled the role of assistant manager in any store. His role has
been sales assistant, or sales consultant. He has worked in a relieving capacity at the Carousel store on Tuesday, Thursday and
Saturday only and on the other two days of the week he works at other stores. Since October he has provided long service
leave relief in the Booragoon store.

The terms of Mr Tran�s contract of employment
7 Mr Tran claims that he is entitled under his contract of employment to a salary of $30,000.00 per annum and that has not been

paid at that rate since 1 January 2001. It is therefore necessary to determine the relevant terms of Mr Tran�s contract of
employment. The terms are partly oral and partly written. The only written terms of the contract of employment presented to
the Commission are those in exhibit A2 reproduced above. I find as a matter of fact that the contract of employment between
the respondent and Mr Tran from 1 November 2000 contained an express term that he would be paid a salary of $30,000.00
per annum. I find also that this salary was accepted by Mr Tran on the basis that he would be the assistant manager of the
Carousel store. That is, the relevant terms of the contract of employment from 1 November were that Mr Tran would be
employed as the assistant manager of Tony Barlow Carousel in Cannington at a salary of $30,000.00 per annum.

8 I also find that there was no term in the contract of employment, either express or by implication, that allowed the respondent
to unilaterally reduce Mr Tran�s salary and it was not suggested otherwise. Whatever the circumstances have been in the past
regarding the differing salaries paid to Mr Tran, the terms of exhibit A2 do not expressly provide for the respondent to vary the
salary and to imply a provision to that effect would be to contradict the words: �Salary will be $30,000 per annum� in the
second dot point.

Consideration
9 The issue at the heart of the dispute is the change which occurred on 1 January 2001. On and from that date the respondent,

unilaterally, without Mr Tran�s consent, paid him a lesser salary and removed him from his position as assistant manager of the
Carousel store. It is well settled that one party to a contract, in this case the employer, cannot unilaterally vary the terms of the
contract of employment. There was no term of the contract which permitted it to do so. Nevertheless, that is what happened
here. It is difficult to imagine two more fundamental terms of a contract of employment than the work to be performed and the
salary to be paid for that work. The reason why the respondent did so is, for these purposes, not relevant. The Commission is
not being asked to assess the fairness or otherwise of what occurred, simply whether Mr Tran has been denied a benefit to
which he is entitled under his contract of employment.

10 It is also clear that an action unilaterally taken by the employer to reduce an employee�s salary and, as in this case, to change
his duties, constitutes a repudiation by the employer of the contract of employment. This has commonly been discussed in the
context where it is alleged by the employee that he or she has thereby been dismissed. The Full Court of the South Australian
Supreme Court recently observed in Advertiser Newspapers Pty Ltd v Industrial Relations Commission of South Australia and
Grivell [1999] SASC 300; 74 SASR 240 at [32]�

�Another method by which a dismissal in the sense discussed may be effected is by way of repudiation of the contract by
the employer. For example, the employer, either without notice or with inadequate notice, terminates the services of the
employee by sending the employee away or refusing to continue to employ the employee in the position in which the
employee is employed. It may also come about by the employer refusing to comply with a fundamental condition, such as
refusing to pay the employee at the same rate or to pay the employee at all. It is now well accepted that contracts of
employment subject to that type of repudiation are in no different position from any other contract. The repudiation does
not, in itself, automatically terminate the contract. The contract continues on unless and until the employee accepts the
repudiation: Automatic Fire Sprinklers Pty Ltd v Watson (1946) 72 CLR 435; Consolidated Press Ltd v Thompson (1952)
52 SR (NSW) 75.�

11 The respondent�s action on 1 January removing Mr Tran from the position of assistant manager of the Carousel store and not
paying him $30,000.00 per annum was a repudiation of its contract of employment with Mr Tran. In the words of the decision
above, the respondent refused to continue to employ Mr Tran in the position in which he was employed and refused to comply
with a fundamental condition: to pay him at the same rate.

12 Contrary to the submissions made on behalf of the respondent however the repudiation of the contract by the respondent did
not, of itself, lead to the dismissal of Mr Tran (see also Brackenridge v Toyota Motor Corporation Australia Ltd (1996) 142
ALR 99). The respondent, by its action, broke the contract of employment but did not terminate it. Rather, the repudiation by
the respondent presented Mr Tran with an election. That election was either to accept the repudiation of the contract and regard
the contract of employment as at an end or to take action against the employer for loss arising from the repudiation of the
contract: see Advertiser Newspapers above.

13 That is, had Mr Tran then resigned and lodged a claim of unfair dismissal his employment would have ended and the situation
would have been held to have been a dismissal of him by the respondent. That was the circumstance in Hart v. Robowash
(1998) 78 WAIG 4307. Mr Hart had been employed originally by Robowash as a tradesman welder and subsequently became
its production supervisor. When Robowash later found itself in financial difficulties, it abolished the position of production
supervisor and proposed that Mr Hart be employed in the workshop principally as a tradesman welder. Robowash did not
reduce the salary he received as production supervisor. After some discussion, Mr Hart indicated he would not accept the
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employment and he left it. The abolition of the position and the offer of work as a tradesman welder were held to be such a
significant change in duties and responsibilities that it constituted a constructive dismissal of Mr Hart from the position of
production supervisor. Mr Hart had effectively been made redundant.

14 Similarly, in Tranchita v. Wavemaster International Pty Ltd (1999) 79 WAIG 1886, Mr Tranchita had been employed initially
as Wavemaster�s accountant, then its secretary and financial director. Eventually, Wavemaster removed him as a director,
removed his corporate credit card and cancelled the �consultancy arrangement� it had with Mr Tranchita�s family company�s
business. He resigned. It was held that in terminating the arrangement with Mr Tranchita�s family company�s business, his
remuneration package was significantly reduced thereby materially changing the terms of his employment. Further, by
unilaterally removing him from the board and by cancelling the �consultancy arrangement� Wavemaster materially altered the
basis, if not the terms, of his employment. Accordingly, the actions of Wavemaster constituted the real cause of the appellant
terminating his employment and thus Wavemaster should be taken to have dismissed the appellant from his employment.

15 However, neither of these two cases to which Mr Trainer referred are directly applicable here because Mr Tran did not elect to
accept the repudiation of the contract and regard his employment as at an end. Rather he continued in employment and elected
to bring this application against the respondent.

16 Further, it is not possible on these facts to otherwise hold that the respondent dismissed Mr Tran from its employment. As the
evidence reveals, at no stage has the respondent actually dismissed him. Rather, by �reviewing� his salary and placing him �on
the roster� the respondent showed every intention of retaining him as its employee. In other words, the contract of employment
between them was to remain on foot, but subject to the terms now imposed by the respondent. It therefore cannot be said that
the respondent gave Mr Tran notice of termination of employment. In fact, on the evidence in this matter, it is the opposite
conclusion: the respondent wished to retain him in its employ.

17 It is argued that because Mr Tran has remained working under the new arrangements, he has accepted what was effectively the
offer of the respondent to employ him on new terms of employment and thereby accepted the respondent�s repudiation of the
previous contract as assistant manager. However, as the authorities suggest, the fact that the employee works under the new
arrangement is not of itself proof of acceptance of the repudiation (Belo Fisheries v Froggett (1983) 63 WAIG at 2396). On the
evidence, it is clear that Mr Tran did not accept the reduction in his salary. He may have felt he had little choice if he was to
retain employment. His reluctant agreement to do so given to Mr Rao and, as subsequently seen in his approaches to
management recorded in the letter he eventually wrote to the respondent, shows that he has not accepted the arrangement at all.

18 Further, to hold on these facts that Mr Tran should be deemed to have accepted the arrangement is to give the respondent the
unilateral right to vary the terms of his contract and that is precisely what the law does not permit. Had the respondent in
December 2000 wished to remove Mr Tran from the position of assistant manager at its Carousel store for the reasons which it
has given in this Commission, then the only proper course available to it was to give Mr Tran the appropriate notice of
termination of his contract of employment. If it wished to, the respondent could then at the same time offer him a fresh contract
of employment at the lower salary and with the different duties. This it did not do.

19 It follows that although Mr Tran has, since 1 January 2001 worked �on the roster� and been paid a salary of $25,000.00, he has
not thereby accepted the respondent�s repudiation of the contract that he would be employed as the assistant manager of Tony
Barlow Carousel in Cannington at a salary of $30,000.00 per annum which came into existence on 28 September 2000.

20 Mr Tran claims the difference between the two salaries should now be paid to him. The respondent states that to do so would
be to �reinstate� him as assistant manager. In this regard, I note that Mr Tran�s claim in this Commission, which was
apparently worded by his solicitors, uses that precise expression. Its use is, of course, a misnomer because there is no power in
the Commission on a claim of denied contractual benefits to reinstate an employee in any position. Rather, the power of the
Commission on a claim of denied contractual benefit is to order a denied benefit to be paid or given to the employee.

21 Nevertheless, Mr Tran�s claim raises another, more fundamental issue. It is this. In law, Mr Tran has not accepted the
respondent�s unilateral action on 1 January 2001. The contract of employment as assistant manager therefore continues on, as
the decision in Advertiser Newspapers states, although in name only. Even though Mr Tran remained ready, willing and
available to work under that contract, wages or salary are only paid for service actually performed, and he has no entitlement to
be paid at the rate of $30,000.00 per annum past 1 January 2001 because he did not perform the work as assistant manager of
Tony Barlow Carousel in Cannington on or after that date. As Latham CJ states in Automatic Fire Sprinklers (cited above)�

�.... The contract of employment is, upon any view, still in existence. But if, under the contract, wages cannot be earned
without work, the continued existence of the contract cannot entitle the servant to wages without work.�

 (1946) 72 C.L.R. at 454-455
22 Mr Tran may well have a remedy at common law for the unlawful termination of his contract of employment as the assistant

manager of Tony Barlow Carousel in Cannington (see Advertiser Newspapers above at [38]). In that sense, the submission of
Mr Skerrit that this case is a clear breach of contract is to the point. The damages awarded for breach of contract may not be
large, and Mr Tran has mitigated his loss by working under the new contract. However, this Commission in not a court of
common law. It does not award damages for breach of contract. It can order the payment of a benefit under a contract of
employment to which an employee is entitled. For example, Mr Tran may, and I expressly make no finding on this, be entitled
to the equivalent of the notice he was due under that contract of employment if it was not given, less the notice he was actually
given. However, that is not the application he has made.

23 Mr Tran certainly continued working for the respondent past 1 January 2001. But he did not do so as the assistant manager of
Tony Barlow Carousel in Cannington. He did so as a sales assistant, or sales consultant, in a relieving capacity at the Carousel
store on Tuesday, Thursday and Saturday only and on the other two days of the week at other stores. It was not an entitlement
under the contract of employment as the assistant manager of Tony Barlow Carousel in Cannington that he would be paid the
salary of $30,000.00 per annum after he ceased to do that work. Neither is it an entitlement under the current contract of
employment as a sales assistant, or sales consultant, in a relieving capacity that he would be paid the salary of $30,000.00 per
annum.

24 It is in the changed duties Mr Tran has performed since 1 November 2001 that the facts of this matter are distinguishable from
the facts in Rigby v Ferodo [1987] IRLR 516; [1988] ICR 27, a case to which the Commission drew the parties� attention. In
that case, and as Mr Trainer correctly pointed out in his subsequent written submission, Mr Rigby continued to do the same
work as he had previously been doing prior to the unilateral wage reduction imposed by the employer, Ferodo Ltd. Mr Rigby�s
duties did not change; the employer merely cut his wages. If the respondent in this matter had continued to employ Mr Tran as
the assistant manager of Tony Barlow Carousel in Cannington after 1 January 2001 but merely reduced his salary, then Mr
Tran�s claim here would succeed on the authority of Rigby v Ferodo. But it did not.
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25 It follows that Mr Tran�s claim that he is entitled to a benefit under his contract of employment which has been denied him by
his employer, that is to be paid at the salary of $30,000.00 per annum after 1 January 2001, is not made out and his application
must for all of the above reasons be dismissed.

26 Order accordingly.
_________

2001 WAIRC 04504
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TROY TRAN, APPLICANT
v.
BOUTIQUE CONSOLIDATED PTY LTD t/a TONY BARLOW MENSWEAR, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 925 OF 2001
CITATION NO. 2001 WAIRC 04504
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements dismissed.
Representation
Applicant Mr A. Skerritt (of counsel)
Respondent Mr K. Trainer (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A. Skerritt (of counsel) on behalf of the applicant and Mr K. Trainer (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2001 WAIRC 04484
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAREN JOY WILLIAMS, APPLICANT
v.
HAVENCOURT PTY LTD t/a HELENA VALLEY PHARMACY, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 21 DECEMBER 2001
FILE NO. APPLICATION 928 OF 2001
CITATION NO. 2001 WAIRC 04484
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Ms K. Williams
Respondent Mr D. Howlett (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The respondent operates the Helena Valley Pharmacy and Ms Williams was employed in August 1996 as a pharmacy

assistant. Ms Williams claims that she was unfairly dismissed by the respondent. The respondent denies she was dismissed.
The Commission heard evidence from Ms Williams herself. For the respondent, evidence was given by the owner, Mr Strutt,
and also from Ms Mackertich, a sales representative for a company which deals with the Helena Valley Pharmacy and who
had attended the pharmacy and spoken to Ms Williams.

2 Ms Williams� evidence is that she believed she had a good working relationship with Mr Strutt and that each had mutual
respect for the other over her past five years of employment at the pharmacy and prior to that at another pharmacy in
Kalamunda. Her hours have always been agreed fixed hours and over the last three years of her employment averaged over
20 hours per week. In the last 12 months of her employment she worked consistently and regularly 23 hours per week. She
worked part-time on Monday, Tuesday and Wednesday. She states that her duties included serving customers, appointments
with representatives, ordering stock, receiving and pricing stock, displaying and merchandising stock and cleaning. Her duties
had increased in the last 12 months of her employment to include assisting with wages, the paying and administration of
superannuation and co-ordinating a national Quality Assurance Programme which included training of all staff.

3 From Ms Williams� point of view, the events which resulted in her making the claim occurred from 15 May 2001 onwards.
She gave evidence that Mr Strutt verbally attacked and humiliated her in front of customers following an incident at work on
15 May 2001. Her evidence is that Mr Strutt demanded that she leave the premises. She asked him whether she was being
sacked and he replied �No, I am sending you home and I will talk to you later�. She was asked to return her keys and did so
and she left the shop.
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4 On 16 May 2001, a Wednesday, she arrived at work at 8:30am as normal. The locum, Mr Davies, was present and Mr Strutt
was absent at a meeting. She started work and commenced her normal duties. At approximately 9:35am Mr Strutt came into
the shop. When he saw her he asked her to get her things and leave. She asked him if he was dismissing her and he replied that
he was not. She refused to leave until she was dismissed and Mr Strutt informed her that he was putting her on unpaid leave,
she should get her things and leave the shop. She stated that she did not accept those terms, that Mr Strutt became very angry,
had a red face and tears in his eyes and she felt he was losing his control. She found his actions threatening and sought support
from Mr Davies. She states that Mr Strutt then �completely lost control� for the next 10 minutes or so. Ms Williams had
picked up a cup of coffee and states that Mr Strutt poked her in the arm spilling the coffee over her arm and the floor.
Ms Williams� evidence is that Mr Davies suggested that both persons calm down. Ms Williams says that she suggested that Mr
Strutt and she needed to go and have a coffee when they were both calmer.

5 Ms Williams states that Mr Strutt demanded that she return to the shop later in the day when he was on duty. She stated that
she preferred somewhere more private than the pharmacy. Mr Strutt then demanded that she attend the shop on Friday in order
to meet with him. She, however, stated this was not suitable to her as she had other commitments over the weekend. She states
that she informed Mr Strutt she would see him the following Monday.

6 Ms Williams then states that Mr Davies was instructed by Mr Strutt to pay her her wages and that she was now on paid leave.
Mr Strutt told her that when she came in next Monday her job description would be changed to vacuuming the floor and
cleaning the shelves. She would not be allowed in the dispensary or to carry out any normal duties. She requested that in
writing and �in a rage� he commenced to do this and gave her a document to sign. It also gave her only 6½ hours� work per
week. She told him she did not agree with the job description and that she would not sign it.

7 Ms Williams� evidence is at that stage Kerrie arrived to find her crying and upset. She states that Mr Strutt yelled at Kerrie to
get Ms Williams� wages done and to make sure that Ms Williams paid her staff account without any discount and that Ms
Williams was to get out of the shop. Ms Williams then walked to the back door to try and compose herself as she was very
upset. She collected her wages, paid her account, collected her bag and left.

8 Ms Williams never returned to work. Her next rostered day would have been Monday the 21st in accordance with her normal
roster. However, she attended a doctor �due to the stress of the previous two days events� and in fact provided the respondent
with medical certificates for the period 17 May 2001 to 24 May 2001, and subsequently to 30 May 2001. She did not attend on
the Monday.

9 During this time Ms Williams wrote Mr Strutt a letter as follows�
�Dear Richard,
I understand we have had our differences over the last couple of weeks and this is causing me high levels of stress. I am
uncertain of my current employment status even though I am willing to return to work. I suggest we seek some form of
mediation to resolve these matters. I therefore require you to confirm my employment status in writing by the
30/05/01 and advise what course of action we should take from here.�

10 The same day she received a handwritten response from Mr Strutt as follows�
�Dear Karen,
Re: Employment status in writing as per request
Your current employment status is pharmacy assistant - part-time �a permanent employee who is engaged by an
employer on a regular and systematic basis for a sequence of periods of employment and who is engaged to work an
average of less than 38 hours per week and receives pro rata entitlements�. To meet the business needs I require you to
work from Monday 29th May, 9:30 - 1:00pm Mondays, 3:00 - 6:00pm Tuesdays, as discussed 16/05/01.
Thank you, Richard�

11 Ms Williams also referred in her evidence to the handwritten document dated 16 May 2001 which she had been given at her
request on that day which she had refused to sign (exhibit A4). It is a document which contains the same hours and carries
with it a note saying �new job description: no ordering without pharmacist�s consent, vacuuming Monday morning please,
serve customers, clean and stock fill price and put away stock.�

12 On 30 May 2001, Ms Williams filed the Notice of Application in this matter in the Commission claiming that she had been
unfairly dismissed. Ms Williams argues that the only means by which her duties could be altered were by mutual agreement or
by the termination of her old contract of employment and the making of a new one. She submits that it is not permissible for
an employer to unilaterally vary the terms of a contract of employment without the variation resulting in a breach amounting to
a repudiation of the contract. She says that Mr Strutt substantially changed her hours and duties and as such she was dismissed
and therefore the Commission has jurisdiction to deal with her claim. As to the change in duties, she states that she would now
only be able to order stock with the pharmacist�s consent, was no longer to deal with representatives, was given a specific
cleaning duty to vacuum on Mondays, she was no longer required to assist with the wages and no longer required to assist with
the administration of superannuation nor to develop the Quality Assurance Programme. She believes that she has been harshly
dealt with by Mr Strutt. She states that she should be paid the wages and entitlements due from the last pay period, 13 May
2001, to the date of termination. She seeks compensation of 26 weeks� wages and an additional amount of $5,000.00 being
compensation for injury.

13 Mr Strutt�s evidence was that Ms Williams� duties were serving and assisting customers, ordering, receiving, checking and
pricing stock, stocking shelves and displaying stock, tidying and re-organising stock on the shelves, cleaning and tidying the
pharmacy, assisting with customer account reminders, assisting with calculating superannuation entitlements and assisting
generally in the pharmacy and working as part of a team. On 5 November 2000, Ms Williams became a part-time employee.
Mr Strutt�s evidence is that prior to 9 April 2001 he had a relatively good working relationship with Ms Williams. He found
her to have a strong personality and to be demanding and difficult, however, she was generally a good employee and good
with customers.

14 On 9 April 2001, a product representative arrived at the pharmacy and spoke to Ms Williams to collect some out-of-date stock.
When she could not find the stock, Mr Strutt was nearby and heard the representative becoming frustrated. He told Ms
Williams where the out-of-date stock was located and Ms Williams then had another look but said she could not find it. Mr
Strutt told her that if she used her eyes, it was there. Mr Strutt denies shouting at Ms Williams. Mr Strutt states that after the
representative had left Ms Williams confronted him, argued with him and said she had not liked the way he had spoken to her.
Mr Strutt told her that the out-of-date stock had been on the shelves for a long time and that Ms Williams should have been
able to find it. Mr Strutt�s evidence is that the following day, Tuesday, 10 April 2001, Ms Williams was very cheerful and had
a polite demeanour. She set about cleaning and mopping floors including the toilet and sinks, which she had not done for about
12 months even though it was part of her job.
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15 Mr Strutt states that Ms Williams was on annual leave between 16 and 29 April 2001. When she returned to work on 30 April
2001 he found her behaviour vague, disinterested and confrontational. On 14 May 2001 Ms Williams asked Mr Strutt if she
could reduce her hours from 23 to 20 per week.

16 Mr Strutt states that on 15 May 2001 he was in the process of serving a customer when he heard the telephone ringing and
asked if Ms Williams would answer it. Mr Strutt says that Ms Williams came out of the kitchenette from where she had been
reading the paper and said that she was going to serve a customer. Mr Strutt again asked her if she would answer the phone.
Ms Williams picked up the phone, put her hand over the mouthpiece and said to Mr Strutt: �What is your problem? I am
serving a customer�. Mr Strutt told Ms Williams that that customer had been in the pharmacy for 10 minutes and was being
served. He afterwards tried to speak with Ms Williams, indeed he tried to whisper to her about her being vague and not helping
with serving customers, however, Ms Williams became loud and confrontational. She acted in such a loud and aggressive
manner that Mr Strutt told her to �get her things and go home and that we would not discuss the matter until she had cooled
off.� Ms Williams asked him if she was being sacked and Mr Strutt replied �no�. Ms Williams replied that she would only
leave is she was paid and Mr Strutt undertook to pay her.

17 Overnight, Mr Strutt prepared a letter of warning to be given to Ms Williams. However, he did not give it to her.
18 The next day, Wednesday, 16 May 2001, Mr Strutt was not due to be at work as he had a meeting to attend to. However, as he

had forgotten his chequebook he went into the pharmacy to pick it up and saw Ms Williams in the pharmacy. He asked her to
leave and come back and see him later because they needed to discuss the incident that occurred the day before. He had to
stand his ground and insist that Ms Williams leave. Mr Strutt also stated that he had decided on a new roster in which Ms
Williams would work less hours. He told Ms Williams this and quickly wrote out her new hours giving her the document and
asking her to sign it. She refused and returned the document to him. Ms Williams told Mr Strutt that he could not change her
hours and he informed her that she was changing her hours all the time. Mr Strutt states that he never got the opportunity to
explain that the new hours would be a temporary situation because Ms Williams in the end did not meet with him. He asked
her to return on Wednesday afternoon or evening or on Friday, Saturday or Sunday but Ms Williams stated these times were
not convenient for her because she was going to Nannup. Ms Williams again asked Mr Strutt if she was being sacked and Mr
Strutt told her that she was not. Ms Williams agreed to leave the pharmacy if she was paid and he agreed to that request.
According to Mr Strutt, Ms Williams stated that she would see him at 9:00 o�clock the following Monday, with her lawyer.

19 Mr Strutt�s evidence confirmed receipt of the doctors� certificates providing for Ms Williams� absence due to sickness. Mr
Strutt also confirmed the letters which were referred to in Ms Williams� evidence. Mr Strutt confirmed that Ms Williams had
come into the pharmacy on 25 May 2001 with another medical certificate but no further discussion, other than her ongoing
entitlement to sick leave, occurred.

20 Mr Strutt�s evidence is that he received a copy of the Notice of Application in this matter on 1 June 2001 and sought legal
advice. On 15 June 2001 he sent Ms Williams a letter offering her her job back.

21 Mr Strutt�s evidence is that on 10 July 2001, Ms Mackertich made a visit to the pharmacy and asked him where Ms Williams
was and Mr Strutt told her what had happened. Ms Mackertich then told Mr Strutt that on her earlier visit to the pharmacy on
8 May 2001, Ms Williams had told her that she was planning to move to Nannup soon and that she asked Ms Mackertich not
to mention that to Mr Strutt nor anyone else in the pharmacy.

22 The respondent then called Ms Mackertich to give evidence. Her evidence is that on 8 May 2001 she attended the pharmacy at
approximately 12:00 noon and whilst waiting for Mr Strutt she was approached by Ms Williams. Ms Williams showed her
some recent photographs of a family holiday taken at Nannup and Ms Williams told her, in a very quiet voice, that she planned
to move down to Nannup soon and she specifically asked Ms Mackertich not to mention this to Mr Strutt, nor Kerrie. She did
not mention it until her next visit on 10 July 2001 when she asked Mr Strutt where Karen was and he told her what had
happened.

23 All persons who gave evidence were cross-examined on their evidence. I make findings as to credibility later.
24 Mr Strutt denies that he dismissed Ms Williams and the Commission must necessarily decide whether there has been a

dismissal before it can turn to consider Ms Williams� claim that the dismissal was unfair.
25 The evidence of both Ms Williams and Mr Strutt are that on two occasions, 15 and 16 May 2001, Mr Strutt directed Ms

Williams to leave the premises and go home. On both occasions, Mr Strutt indicated that Ms Williams would be paid. It is not
suggested that there was an express term of Ms Williams� contract of employment that the respondent could send her home
with pay, that is, effectively to stand her down. A question therefore arises whether an employer has a right at common law to
send an employee home with pay or whether doing so is breach of the contract of employment amounting to a repudiation of
the contract of employment by the respondent. (I add that although Mr Howlett, who appeared for the respondent, tendered to
the Commission copies of a Federal award, he did not, as I understand the submission, submit that the respondent was bound
by the award and that the award applied by law to Ms Williams� employment. For present purposes, I assume for the purposes
of argument that Ms Williams� employment was not covered by the award.) At common law, the right of an employer to stand
an employee down with pay has been held not to amount to a repudiation of the contract of employment by the employer,
particularly where the employer has stood the employee down with pay for the purpose of investigating an allegation of
misconduct (Cook v. Royal Melbourne Hospital, Millane JR, 2 August 1995, Industrial Relations Court of Australia,
unreported). This situation is less clear where the employee is stood down without pay when that employee is otherwise ready,
willing and available to work. Each case needs to be assessed on its own circumstances and in the circumstances of this case, I
do not find that Mr Strutt�s action in sending Ms Williams home, without loss of wages for that time, to amount to a
repudiation of the contract of employment which Ms Williams was entitled to treat as a dismissal.

26 The next issue of significance is the evidence of Ms Williams and Mr Strutt that Mr Strutt reduced Ms Williams� hours of
work from 23 hours per week to 6½ hours per week. He did so in the note he handed to her on 16 May (exhibit A4) which was
repeated in the letter of 25 May 2001 (exhibit A3). The consequence of the reduction in hours for the contract of employment
between Ms Williams and the respondent will depend upon the terms of that contract. It is clear from Mr Strutt�s evidence that
Ms Williams was a permanent part-time employee. The evidence, as I find, is that Ms Williams had worked a consistent
23 hours per week for the previous 12 months, and between 20 and 23 hours per week for the three years prior to Mr Strutt
reducing her hours of work. There is little, if any, evidence regarding the extent to which Ms Williams� hours fluctuated before
then. While there is evidence that Mr Strutt told Ms Williams that she changed her hours frequently, on the evidence, that can
only have been within the range of 20 to 23 hours per week. On that understanding, Mr Strutt�s reduction of her hours to 6½
per week is significant, as was properly acknowledged on his behalf. Had Ms Williams been a part-time employee whose
hours of work regularly fluctuated within a wider range, then it may be able to have been argued that the reduction in her hours
to 6½ from 23 was envisaged within the terms of the contract of employment. However, it is more difficult to draw that
conclusion in these circumstances where there is no evidence before the Commission that at any time in the course of her
employment Ms Williams had ever worked hours as few as 6½ per week.
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27 I therefore find as a matter of fact that the contract of employment between Ms Williams and the respondent involved Ms
Williams working hours which were negotiable between a range of 20 to 23 hours per week. I further find that it was not a
term of that contract of employment that Ms Williams� hours could be reduced at the respondent�s instigation as significantly
as Mr Strutt did on that occasion. (I also note, for the purposes of argument, that even if the Federal award to which Mr
Howlett referred me did apply, that award similarly does not confer a right on the employer to unilaterally change the roster
without notice to the employee. Rather, the award provides that any change to the roster is only upon one week�s notice being
given.)

28 Accordingly, I conclude that Mr Strutt�s unilateral reduction of Ms Williams� hours as some disciplinary measure in order to
allow the relationship between them to �cool down� to have been a repudiation by him of the contract of employment which
existed between the respondent and Ms Williams. Ms Williams was entitled to treat that as a dismissal of her from her
permanent part-time employment of between 20 and 23 hours per week, with an offer of a new contract of employment at 6½
hours per week. That is not to say that Mr Strutt did not have the right to change Ms Williams� hours. He did have the right,
but upon notice. (Indeed, if the award to which reference has been made was applicable, then by Clause 21.4 a roster is able to
be changed by one week�s notice in writing.)

29 I am not inclined to place weight upon Mr Strutt�s evidence that he intended the reduction in hours to be temporary. Even if, as
he states, Ms Williams did not make herself available to meet with him, he did not include in his two written communications
to her his intention that the reduction be temporary. Indeed, on the evidence, Mr Strutt believed he had the right to unilaterally
reduce her hours and, on the evidence, he only offered to reinstate the hours at 20 after the event and after he had sought legal
advice. I am not persuaded he did intend the reduction to be temporary at the time but, in any event, even if he did, the contract
of employment between the respondent and Ms Williams did not allow such a unilateral reduction even temporarily. For those
reasons, Mr Strutt�s unilateral reduction of Ms Williams� hours in the manner indicated constituted a dismissal for the
purposes of the Industrial Relations Act 1979.

30 It follows that the emphasis placed in the respondent�s submission that there was not a significant variation to Ms Williams�
duties in my view takes on less relevance. It is necessary for Ms Williams to show that she has been dismissed and, she having
done so by reason of the reduction in hours, it is not necessary to further rely upon her claim that the change in duties was
significant to establish that the Commission has jurisdiction to deal with her claim. Nevertheless, a comparison of the duties
referred to by Ms Williams in her statement with the duties in the handwritten document show that she was still to serve
customers, still to order stock but only with permission, still to price stock, to stockfill and put stock away. The fact that the
statement does not specify displaying and merchandising stock seems to me to be an insignificant change. She was still to
clean and specifically vacuum on Monday�s. The duties listed did not include appointments with representatives. Neither did
they include assisting with wages, the paying and administration of superannuation and co-ordinating a national Quality
Assurance Programme which included training of all staff, however these had only been added to Ms Williams� duties in the
last 12 months and their removal is likely to be something envisaged within the contract of employment. Therefore, on the
evidence, the only real change is the appointments with representatives and I am not persuaded that this alone amounted to a
repudiation by the respondent of the contract of employment. Although Mr Strutt�s note itself states that the job description
was �new� on the evidence the change in duties was not fundamental. The new duties still were the duties of a pharmacy
assistant.

31 However, it remains the fact that the significant reduction in her hours from 20 - 23 to 6½ hours per week is a dismissal from
her employment for the purposes of the Industrial Relations Act 1979. I acknowledge that Mr Strutt did not intend to dismiss
Ms Williams. His evidence is that on both 15 and 16 May he made it clear to Ms Williams that he was not dismissing her.
I accept his evidence. I also accept his evidence that he believed he had the right to reduce Ms Williams� hours as he intended.
However, it is his act of doing so which is significant and for the reasons I have given Mr Strutt did not have the right to
unilaterally reduce Ms Williams� hours from 20 - 23 to 6½ hours per week.

32 I have not found it necessary to consider the authorities to which I have been referred which deal with the concept of
constructive dismissal. This is not a case where Ms Williams resigned her employment. Rather, it is a case where the actions
of the employer constituted a repudiation of the contract of employment between them. The respondent no longer intended to
continue with the contract of employment between it and Ms Williams which gave Ms Williams 20 - 23 hours per week
employment and the salary commensurate with those hours. Ms Williams made it clear that she did not accept that repudiation.
The contract came to an end and it was really the action of Mr Strutt which brought it to an end. Ms Williams� dismissal, as I
find, occurred when Ms Williams accepted the repudiation of her contract of employment at 23 hours per week by Mr Strutt.
This she did when she filed the claim of unfair dismissal on 30 May 2001.

33 I turn now to consider Ms Williams� claim that the dismissal was harsh, oppressive or unfair. She relies upon her evidence set
out earlier in these Reasons of Mr Strutt�s attitude and behaviour on 14 and 15 May 2001. However, her evidence of Mr
Strutt�s attitude and behaviour on 14 and 15 May 2001 is opposed by Mr Strutt�s evidence. Ms Williams has the onus of
proving her claim, of proving that it is her evidence which is to be preferred and on balance I am not persuaded by her
evidence that Mr Strutt�s attitude and behaviour was as she has described it.

34 In particular, Ms Williams� evidence that on 15 May Mr Strutt became very angry, had a red face and tears in his eyes, she felt
he was losing his control, that she found his actions threatening and sought support from Mr Davies, that Mr Strutt then
�completely lost control� for the next 10 minutes or so and that Mr Strutt poked her in the arm spilling the coffee over her arm
and the floor are all matters to which there was a witness: Mr Davies. Ms Williams did not call Mr Davies to give evidence.
Even if I allow for the fact that Ms Williams presented her own case and might not have had previous experience in doing so,
the fact that she did not call Mr Davies leaves her evidence uncorroborated.

35 Also, I was left with the impression that Ms Williams� gesture in the witness box as she described the poke in the arm was
exaggerated. I also find it curious, at least, that at the very end of that incident, Ms Williams sat down with Kerrie and had a
normal conversation which included Ms Williams saying that she had never been happier. While Ms Williams explains this
occurrence by saying that she and Kerrie were not talking about work and her comment was about her private life, the
conversation nevertheless tends to suggest that Mr Strutt�s behaviour was not as Ms Williams describes. Ms Williams could
have called Kerrie as a witness and did not do so even though Kerrie sat in the hearing for its duration. Ms Williams may have
had her own reasons for not calling Kerrie, and those reasons may have been the product of inexperience, however, Ms
Williams� evidence remains uncorroborated. It is also open to infer that if Ms Williams had called Kerrie to give evidence her
evidence may have been unfavourable to Ms Williams.

36 I also have no hesitation in accepting the evidence of Ms Mackertich where it conflicted with Ms Williams� evidence. The
cross-examination of her by Ms Williams did not in any sense break down her evidence. I also find it noteworthy that the only
part of Ms Mackertich�s evidence with which Ms Williams disagrees is that part where Ms Mackertich states that Ms Williams
told her that she planned to move down to Nannup soon and not to mention this to Mr Strutt or Kerrie. I regard it as most
unlikely that Ms Mackertich would have invented that part of her evidence and accordingly, where it conflicts with the
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evidence of Ms Williams, I prefer the evidence of Ms Mackertich. I find that Ms Williams did say to Ms Mackertich that she
planned to move down to Nannup soon and not to mention this to Mr Strutt or Kerrie.

37 For these reasons, I am less inclined to prefer Ms Williams� recollections of the events which occurred.
38 In contrast, the cross-examination of Mr Strutt did not reveal any contradictions in his evidence. Indeed, Ms Williams did not

challenge, and appeared to accept, his recollection of two other, minor, events when he had �taken her aside� regarding a
display and vetting customers who wish to speak to the pharmacist which left me with the impression that his recollection of
events was accurate. Where the evidence of Ms Williams and Mr Strutt conflicted, I am unable to conclude that Ms Williams�
evidence is to be preferred. Rather, I find events occurred largely as Mr Strutt described.

39 On the evidence, therefore, it is likely that on 15 May Mr Strutt did not verbally attack and humiliate Ms Williams in front of
customers as she states but that Ms Williams was loud and confrontational towards Mr Strutt in relation to the request to serve
the customer. Mr Strutt�s evidence is that he prepared a warning for Ms Williams as a result. It was open to Mr Strutt to do so:
Ms Williams� behaviour did not warrant her dismissal in circumstances where she had been employed since 1996 and was
otherwise �a good worker and good with customers� with no previous warnings.

40  On the evidence it is likely that on 16 May Mr Strutt did not lose control and poke Ms Williams as she states but that Ms
Williams spoke loudly, even aggressively, towards Mr Strutt on 16 May and said she �hated� him. It is clear that an incident
occurred and it is also clear that it was sufficiently distressing to Ms Williams that she sought medical advice. However, her
evidence has not established that she merely reacted to an unwarranted provocation on the part of her employer. Rather, it is
likely that she contributed significantly to the events which occurred.

41 Against that background, was the dismissal of Ms Williams harsh, oppressive or unfair? In answering this question it is
relevant to observe that Mr Strutt himself did not intend to dismiss Ms Williams. That is, he did not regard the circumstances
as warranting the ultimate penalty of dismissal. Rather, he intended to resolve the differences between him and Ms Williams
by working together slowly and his key priority was to maintain harmony and a good working environment within the
pharmacy (transcript page 88). He did not regard the working relationship to be at an end.

42 Ms Williams, too, the working relationship was not at an end. She wrote to Mr Strutt seeking mediation. Although the
respondent accuses Ms Williams of manufacturing her own dismissal in order for her to bring a claim of unfair dismissal to
fund her future lifestyle in Nannup, I find the fact that Ms Williams sought mediation rather than immediately regard herself as
dismissed to refute that accusation. Not without some hesitation, I conclude that in circumstances where neither Mr Strutt nor
Ms Williams regarded her employment as at an end, after some 4½ years� satisfactory employment, where the incident of
9 April 2001 was not seen as a disciplinary matter, to have actually dismissed Ms Williams was harsh. I therefore conclude
that Ms Williams has made out her claim that she was dismissed and that it was harsh, oppressive or unfair.

43 The Commission turns to consider Ms Williams� claim that she should now be paid compensation of 26 weeks� salary plus a
further $5,000.00 for injury.

44 It is first necessary to state that I find that it would be impracticable to reinstate Ms Williams. Reinstatement is neither claimed
nor offered. The Commission therefore has the power to order compensation to be paid for the loss or injury arising from the
dismissal. It is necessary to establish Ms Williams� loss arising from the dismissal and I am far from convinced that
Ms Williams� loss is as she has claimed. Significantly, on the evidence of Ms Mackertich Ms Williams intended to leave the
pharmacy �soon� from 8 May 2001 and move down to Nannup. The issue then becomes when, on the balance of probabilities,
it is likely that Ms Williams would have left the pharmacy in any event. The evidence regarding this is not conclusive. As a
matter of fact, Ms Williams moved to Nannup in the beginning of July 2001 and although that occurred after all of these
events, I am quite persuaded that Ms Williams had intended to travel to Nannup �soon� after the discussion with Ms
Mackertich on 8 May 2001. I conclude that it is most unlikely that even if the events of 15 and 16 May 2001 had not occurred,
Ms Williams would have remained at the pharmacy past the end of June 2001 in any event and certainly not for the 26 weeks
she claims.

45 The respondent emphasises that on 13 June 2001 Mr Strutt wrote to Ms Williams offering her job back on 20 hours per week
and Ms Williams received it on 18 June. To this offer Ms Williams did not reply. The significance of this is that once Ms
Williams was dismissed, there was an obligation on her to at least seek alternative employment or seek to mitigate her loss.
The mere fact that Mr Strutt wrote to her offering her job back on 20 hours per week does not of itself mean that Ms Williams
was obliged to accept his offer. There may be many reasons arising from the events which surround a dismissal which would
make the acceptance of such an offer unreasonable. The obligation on an employee to mitigate his or her loss is merely the
obligation to do what is reasonable. Depending on the circumstances, it may be quite unreasonable to expect an employee to
return to the workplace.

46 However, in the circumstances of this case, the fact that Ms Williams did not even reply to that offer, in circumstances where
some 3 weeks earlier she had herself offered mediation to enable her to return to the pharmacy on 20 - 23 hours per week,
meant that she lost a reasonable opportunity to resolve the issue between her and Mr Strutt. I did not find in Ms Williams�
evidence any firm reason why the re-establishment of the working relationship between her and Mr Strutt became less likely
over those 3 weeks and accordingly, the fact that Ms Williams did not reply means that she did not take a reasonable step open
to her to mitigate her loss.

47 Therefore, Ms Williams� loss can be no greater than the wages that she would otherwise have earned for the period she would
otherwise had worked between 16 May 2001 and 18 June 2001.

48 For the period 17 May 2001 to 30 May 2001, Ms Williams� absence from work was covered by doctors� certificates. On the
evidence, Ms Williams� inability to work between those dates was due directly to the events of 15 and 16 May 2001. There is
no suggestion otherwise and there is no evidence that Ms Williams otherwise took sick leave on a regular basis. To the extent
that Ms Williams has been paid for the days covered by the sick leave certificate, then she has not suffered an economic loss.
For those days covered by the sick leave certificate for which she has not been paid, then as that loss arose directly from the
events surrounding the dismissal which occurred, that represents a loss arising from the dismissal for which compensation
should be ordered.

49 Ms Williams� loss arising from the dismissal is therefore the wages she would have earned from 16 May to 18 June 2001 less
payment already made to Ms Williams for her absences due to ill health. The evidence is not clear whether Ms Williams has,
or has not, been paid for some of her absence due to ill health and the Commission may be asked to clarify these payments if
the parties cannot now agree what payments were made.

50 Ms Williams claims a further $5,000.00 being for the injury arising from her dismissal. However, I am not persuaded from the
evidence that the claim is made out. While I accept that Ms Williams provided sick leave certificates for the period which she
claimed when viewed against the evidence as a whole I am not persuaded that Ms Williams suffered injury. In particular, I
found unconvincing the evidence brought by Ms Williams that on 16 May 2001 she had such an argument with Mr Strutt that
she was extremely distressed. Nevertheless, and as she admits, at the end of that confrontation she had a most normal
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conversation with one other staff member. In my view, Ms Williams has not made out her claim that she suffered an injury
arising from the dismissal which is able to be compensated by the Commission over and above the compensation otherwise to
be ordered.

51 A minute of the Order to issue is now provided to the parties. The decision of the Commission is that the respondent forthwith
pay to Ms Williams the wages she would have earned from 16 May to 18 June 2001, less payment already made to Ms
Williams for her absences due to ill health, as compensation for the dismissal which occurred and the parties are asked to
check that the minute gives effect to that decision. The parties may return to the Commission if they are unable to quantify the
amount to be paid. If either party considers that the minute should be altered to more properly give effect to the decision, they
are requested to advise the Commission within 7 working days of the delivery of this decision. After that date, the Order to
issue will issue in the terms of the minute.

_________

2002 WAIRC 04510
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAREN JOY WILLIAMS, APPLICANT
v.
HAVENCOURT PTY LTD t/a HELENA VALLEY PHARMACY, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 7 JANUARY 2002
FILE NO. APPLICATION 928 OF 2001
CITATION NO. 2002 WAIRC 04510
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted
Representation
Applicant Ms K. Williams
Respondent Mr D. Howlett (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms K. Williams on her own behalf as the applicant and Mr D. Howlett (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that Karen Joy Williams was unfairly dismissed from Havencourt Pty Ltd t/a Helena Valley
Pharmacy;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that Havencourt Pty Ltd t/a Helena Valley Pharmacy forthwith pay to Karen Joy Williams the

wages she would have earned from 16 May to 18 June 2001, less payment already made to Karen Joy
Williams for her absences due to ill health, as compensation for the dismissal which occurred.

(4) ORDERS that liberty to apply within 14 days on the calculation of the sum to be paid.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2001 WAIRC 04426
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KATHLEEN MAY ZUGLIAN, APPLICANT
v.
ORDBERG NOMINEES P/L T/AS WESTERN BIOMEDICAL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 14 DECEMBER 2001
FILE NO. APPLICATION 1806 OF 2000
CITATION NO. 2001 WAIRC 04426
_________________________________________________________________________________________________________

Result Application claiming unfair dismissal, dismissed.  Claim for contractual benefit upheld.
Representation
Applicant Mr T Lyons (of counsel)
Respondent Mr M Zilko S.C. (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Kathleen May Zuglian (�the Applicant�) claims that she was unfairly, harshly or oppressively dismissed by Ordberg Nominees

Pty Ltd trading as Western Biomedical (�the Respondent�) on 24 November 2000 (�the claim for unfair dismissal�).  The
Respondent says the Applicant resigned after the Respondent lost the agency for products it was intended that the Applicant
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would promote and sell.  The Applicant also claims she is owed benefits that she is entitled to under her contract of
employment.

Background
2 The Applicant was employed by the Respondent on 7 August 2000 as a Sales Manager for Device Technologies products.  The

Respondent is an agent for a range of medical products. Prior to being employed by the Respondent the Applicant was
employed by another medical products company, Maersk Medical, as a Territory Manager.  She was responsible for the sale of
urology and respiratory consumables and other specialist products, in particular plastic extruder products.  The Applicant held
that position for two years.  Prior to holding that position she was employed as Sales and Marketing Manager for Sterile
Products for 14 months.  Before that she was State Manager for another medical products company, Smith & Nephew Pty Ltd.
Smith & Nephew mainly dealt with wound healing and dressings products.  The Applicant was employed by Smith and
Nephew Pty Ltd for 16 years.

Applicant�s evidence
3 In about May 2000, whilst the Applicant was employed by Maersk Medical she received a telephone call from Mr James Ord

(�Mr Ord�), the Director and owner of the Respondent company.  Mr Ord asked the Applicant to meet with him, which she
did.  He asked her if she would be interested in taking on a role of sales manager for a new group of medical products that he
had obtained the agency for in Western Australia.  The Applicant testified that Mr Ord gave her a document prepared by
Device Technologies Australia in which its categories of products were listed under the following faculties of medicine�

�Interventional Division
Cardiology
Radiology
Urology

Surgical Division
Anaesthesia/Critical Care
Cardio Vascular
General Surgery
Gynaecology
Laparoscopy
Orthopaedics
Vascular Surgery
Plastic and Reconstructive Surgery
Breast Implants � For Augmentation and Reconstruction
Scar Management
Ultrasonic Liposuction
Compression Garments
Plastic Surgery Instruments
Infection Prevention Division
Sterilizers � Steam and Low Temperature � liquid and gas
Washing & Decontamination Equipment (free standing & Tunnel Washers)
Chemical and Biological Monitoring
Sterilization Containers
Cleaning Brushes (specifically designed to clean surgical instruments)
Operating Lights
Operating Tables
Electrosurgery�

4 She said she had no knowledge of the Device Technology products and that they were fairly sophisticated.  In particular, she
had not sold orthopaedic products other than plaster of Paris for a broken leg.  Mr Ord told her that she had an outstanding
record in the industry and he wanted someone to head the Division for sales of these products.  Mr Ord advised her that he had
chosen a person, Ms Chris Meier, who was presently employed as a nurse at the Mount Hospital to sell the plastic surgery
products.  He told the Applicant that he needed to find someone to sell the infection prevention products.  The Applicant
advised Mr Ord that she knew someone who would be interested in such a position, a Ms Jan Hall, who was a nurse and was
also employed at the Mount Hospital.  She said that they discussed the orthopaedic area.  She said she knew someone who may
be interested in selling the orthopaedic line.  The Applicant said she got the impression from Mr Ord that the orthopaedic line
of products was �up in the air� and that they may not be carrying that line of products.  She said she asked what her role would
be and Mr Ord told her that she would be there to manage, that she was to teach the women how to sell because they were
nurses and they had no selling experience.  She says he offered her a base salary of $56,000 together with an amount of
$12,000 per annum which he would pay out of his own pocket, together with commissions, which would add up to an $80,000
per annum package.

5 She agreed to take up the position and after the meeting Mr Ord sent the Applicant a letter setting out her terms of
employment�

�Dear Kathy,
I confirm your appointment with the Company as Sales Manager Device Technologies Products, overseeing Jan Hall,
Chris Meier and a yet to be appointed additional specialist salesperson, who will have sales responsibility for selected
ranges of D.T.A. lines.
I confirm employment conditions as discussed:-
Salary $56,000 p.a. paid fortnightly
Bonus scheme � as well as your own bonus paid on performance to budget, you will receive in addition, amounts equal
to the bonuses paid to the three sales people under your contract.
Total Gross Income to be not less than $80,000.
Fully maintained Company vehicle to be supplied before commencement.
Mobile Telephone supplied, and all charges related paid by the company.
Laptop computer supplied.
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4 weeks annual leave, 1 week sick leave p.a.
Out of pocket expenses incurred to be claimed and paid by the Company 15th of each month.
Kathy, I look forward to your role in the development of Device Technologies team within Western Biomedical, and a
long and fulfilling career with us.
Sincerely
Jim Ord�

6 It was not in dispute that the value of the use of the motor vehicle to the Applicant was $1,300 per month.
7 The Applicant said that she had planned a holiday so she could not start immediately.  She gave notice to Maersk Medical

early in July 2000 and commenced employment with the Respondent on 7 August 2000.  She was to travel to Sydney to
receive training in the products on 14 August 2000.  However she did not go to Sydney for training until 9 October 2000.

8 The Applicant said that when she first started working in the Respondent�s premises that she and Ms Meier and Ms Hall were
allocated a very small, cramped room.  She said she had a very good relationship with Ms Hall, that she and Ms Hall were
good friends.  As to Ms Meier, she said she was not a team player and was an extremely difficult person to get along with.  She
said she did not wish to answer to anyone and was blatantly arrogant towards her (the Applicant).

9 The Applicant testified that Ms Meier would often purchase cakes and incur expenses for lunches and dinners without asking
the Applicant to sign off the expenses for the bills.  Further, that she would exclude the Applicant from dinners and lunches
with clients so the Applicant had no opportunity of meeting the people that Ms Meier was having contact with.  She said she
spoke to Mr Ord about this and he indicated to her that she should be signing off expenses for the accounts.  As a result, the
Applicant sent Ms Hall and Ms Meier an email on 14 September 2000 setting out what she required from each of them�

�Dear Ladies, In an effort to assist me with the running of Device Tech.  I would appreciate it if in the future the
following information etc. be run past me prior to any action being taken by you.

1. Attending any conferences
2. Lunches or dinners with clients
3. Visits from various interstate personnel from Device.  As a courtesy I would like to kept (sic) informed and

where necessary meet with these people, especially in the beginning when I have not met them.
4. Expenses are to be signed by me prior to submission to Deena.  This is not for you Brigitte unless it�s Device

related.
5. Any letters or mail outs to hospitals/customers I would appreciate these being run past me first prior to postage.

I need to be informed in the event of myself or other people having to deal with a situation in your absence.  If I
am not in the office please email me a copy and I will respond accordingly.  If urgent please phone me on my
mobile.  Please then place a copy of any mail to customers in the folder on the shelf in my office. (folder being
created) Kate ordering this week.

6. All relevant information regarding letters/mail outs etc should be highlighted as pertinent points in your
monthly report.

7. In general I would appreciate that we keep the team as cohesive as possible so that we may all benefit from
being well informed which is extremely important if we are to assist each other in the event of one�s absence or
any other situation that may arise.

Kind regards
Kathy Zuglian�

10 The Applicant said that she was required to prepare a monthly report bulletin for Device Technologies in the first week of each
month.  One copy of the report was to be provided to Mr Ord and one to Device Technologies.  She said a report was due on
Friday 6 October 2000.  Ms Hall gave her report to the Applicant.  She asked Ms Meier for her report on a number of
occasions but Ms Meier refused to submit a report to her.  She asked Ms Meier on 6 October 2000 why she had not provided a
report and Ms Meier said �I don�t have to answer to you.  Jim�s given me total autonomy to do basically what I like.�  The
Applicant said she went to speak to Mr Ord about this issue but that Mr Ord was too busy and was unable to see her.  She said,
however, that when she was leaving the office at about 5.15pm she saw Ms Meier sitting in his office.  The Applicant flew to
Sydney for training on Sunday 8 October 2000.  Mr Ord also flew to Sydney on the same day on a separate flight but he stayed
at the same hotel as the Applicant.  The next morning the Applicant and Mr Ord were picked up from their hotel in Sydney and
taken to the offices of Device Technologies.  The Chief Executive Officer of Device Technologies is Mr Ord�s brother,
Mr Peter Ord.  Mr Peter Ord was going to America that day.  The Applicant said that Mr Ord was not interested in talking to
her, in particular his body language was very non-committal.  She said they met most of the people in the office and did a tour
of the warehouse.  Later that day she sat down with the lady who is the products specialist in the plastic surgery area of
products and did some training.  The Applicant said she only saw Mr Ord briefly on the Tuesday when he came to part of the
cardiology session.  She received training in the cardiology range of products for two or three hours.  Mr Ord returned to Perth
on Tuesday afternoon.

11 On Tuesday evening the Applicant rang Ms Hall, who was in the northwest of Western Australia on company business.  The
Applicant asked her if she knew anything about what had transpired at the meeting (between Mr Ord and Ms Meier on Friday).
She said that Ms Hall told her that �Mr Ord had given Ms Meier total autonomy�.  She said she felt very upset about that and
decided to return to Perth.  She telephoned Mr Ord from the airport the next morning and told him �Look, I really think we
need to have discussions about what is going on.�  She said he told her she should not cut her trip short because she was going
into a training session on the sterile area of products.  The Applicant informed Mr Ord that she had already telephoned the
person who was picking her up and told her she would not be there to go to the training session.  She flew back to Perth and
arrived at about 2.30pm.  She said Mr Ord telephoned her when she returned.  She said she was at home and that she tried to
have a discussion with him about Ms Meier but it was hopeless, that he was not interested in talking to her and he asked her for
her email address.

12 The Applicant said that the next day she met with Mr Ord in his office at 7.00am and that he gave her two documents, one of
which outlined a package for her to leave.  The first letter is dated 11 October 2000 and it stated as follows�

�Dear Kathy
Having just returned from Device Technologies in Sydney, I have to advise you that Device have decided to market
their Interventional range of products (Cardiology, Urology and Radiology) Arthrex Orthopedic products and Atrium
Mesh through a new company, Medivenn Pty Ltd, which commences trading November 1st.
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As this was the range of products you were scheduled to handle for Western Biomedical, I wonder whether you may
wish to re-consider your position with us, or alternatively I could offer you another range of products such as Tuta
Healthcare etc.
Apparently a husband and wife team have just resigned from Boston Scientific, and being old friends of Device
Technologies Australian management, convinced them to alter the WA distribution.
I�m sorry Kathy.
Regards
Jim Ord�

13 The second letter set out the terms and conditions of payment if the Applicant agreed to resign.  That letter stated as follows�
�Dear Kathy,
Provided I receive your resignation in writing (due to the Device Technologies Australia decision) by close of trading
this week, I am willing to offer you:-
• Full salary until week ending November 24th

• Use of the Company vehicle (inc petrol) to November 24th

• Use of Company mobile telephone to November 24th

• Holiday pay pro-rata to November 24th

• $3,000.00 bonus pay.
As you have only been with us 10 weeks, I feel that my offer is very fair.
Yours faithfully
Jim Ord�

14 When asked what her reaction was to the first letter she said that the orthopaedic range was never going to be sold by the
Respondent in Western Australia.  She said that when she had had discussions about finding a person to sell the orthopaedic
products Mr Ord informed her that there was a husband and wife team coming from the Eastern States who were going to start
selling that range in November.  As to the offer for her to take up the Tuta Healthcare range of products, she said that that was
not a real position.  She said that she said to Mr Ord �What are you talking about, Tuta Healthcare?�, to which he replied �All
managers do that.  I have not got a position there to offer you.  I�ll tell the industry that you left because the agency lost Device
Technologies� business and that you refused the Tuta Healthcare products position.�

15 The Applicant testified that Mr Ord had a cheque for her which was to reimburse her for her airfare and accommodation in
Sydney.  She said that he put the cheque down in front of her and she picked it up.  She said he snatched it back and he
informed her that she would not receive the cheque until she resigned.  She said he then became very angry with her, started
berating her and told her she was useless.  She said he told her that he had rung Smith & Nephew and that she was a �bloody
brilliant sales woman� but that she could not manage.  The Applicant said that Mr Ord continued to berate her, she became
frustrated and said �give me a piece of paper�.  She then proceeded to scribble out her resignation.  She said she had no choice
but to resign as she needed the money.  She said she had nothing in her bank and it left her in a very difficult position.  As to the
offer for Tuta Healthcare products she said she would have taken the job as she was in no position at all not to have a job as she
had just made an offer on a property and she had financial commitments.  She said the meeting lasted about an hour and a
quarter and that she begged him to pay her until the end of the year and let her have the car until the end of the year as it would
be impossible to get work at that time of the year.  She testified he was unsympathetic and he said �bad luck�.  She said she was
not entirely sure of what the Tuta range consisted.  The Applicant provided the following letter of resignation in her own
handwriting.  The letter states�

�Dear Jim
It is with regret that I cannot accept your offer to sell the Tuta range of products or remain with Western Biomedical.
So as of today�s date 12/10/00 I tender my resignation.
Yours sincerely
Kathy Zuglian�

16 The Applicant said that Mr Ord then handed her a cheque for an amount of $3,134.21 which comprised of $1,400 (net) for her
fortnightly salary and the remaining amount was for expenses.  She later received on 31 October 2000, two weeks� salary.  She
did not, however, receive any further payments from the Respondent after that day.

17 The Respondent�s sales figures for the Tuta range of products was tendered into evidence.  Those figures showed that at the
end of the June 2000 financial year, the Respondent sold Tuta products to the value of $367,040.80.  Further, that from 1 July
2000 until 22 February 2001  the Respondent sold $240,054.06 worth of products.  Both the Applicant and Mr Ord testified
that for a company to successfully sell medical products the turnover of sales for each salesperson should be approximately
$1million per year.

18 The Applicant�s case was that she was not required to be responsible for the sale of any specific part of the Device
Technologies range of products, that she was there to manage and to assist Ms Hall and Ms Meier to sell the products.
However, she conceded that part of her salary package was that she would receive commissions for the products she sold and
for products sold by Ms Meier and Ms Hall.  Further, when cross examined as to why she left the training program in Sydney
halfway through that program she said �there was no reason for me to stay there when I had gone through the products, the
cardiology (sic), which was the thrust of the area that I was told that would probably be the things that I would be selling.�

19 When the Applicant was cross-examined about why she did not discuss the issues relating to Ms Meier prior to leaving for
Sydney, she said that she had asked Mr Ord on Friday if they could discuss the matter in Sydney and he had said to her �No, it
is not appropriate.�  She said she had thought at that time that it was not that important and they would discuss the issue when
she got back to Perth.  However, the Applicant conceded that she had not previously raised this issue with Mr Ord and had not
complained to him about the conduct of Ms Meier.  She said she did not get to complain to him at all about Ms Meier.  She
said she tried to have discussions with him about Ms Meier on Wednesday afternoon on 11 October 2000 when Mr Ord
telephoned her but that he was not interested in talking to her.

20 The Applicant denied being unhappy working for the Respondent and it was very much her case that her employment was
terminated by Mr Ord because of her conflict with Ms Meier.  However, the Applicant conceded that she did not at any time
complain to Mr Ord about Ms Meier�s behaviour.  However, when it was put to her that the first time Mr Ord had heard of any
difficulties she had had with Ms Meier, was when she gave her evidence, she said that was totally untrue.  She stated he would
have been able to sense it in the office because you cannot work in a small office without knowing that there is a problem.
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Further, she said he knew there was a problem because she had tried to make appointments with him to discuss this matter.
She did, however, concede that she did not try to speak to Mr Ord at home on the weekend prior to going to Sydney.  She said
she wanted to return to Perth because there seemed to be a lot of unanswered issues in her management and that she was not in
control of her position.  However, she also conceded that at no stage did Mr Ord tell her that she was not in charge as sales
manager, nor did he tell her that Ms Meier had total autonomy.

21 It was put to the Applicant that the reason why she returned from Sydney was because Mr Ord told her on Tuesday morning
that Device Technologies had made a decision that the orthopaedic and interventional division range of products had been lost
and that she had said to Mr Ord �Well, what is the point of continuing to train if we haven�t got the product?�  The Applicant
denied that such a discussion had taken place and strongly denied that was the reason why she left Sydney.  The Applicant�s
mobile telephone records of calls made by her on and from 9 October 2000 until 12 October 2000 were tendered into evidence.
The records showed the Applicant had telephoned Mr Ord on Wednesday afternoon and spoke to him for 34 minutes and 25
seconds.  It was put to the Applicant that Mr Ord discussed with her in a very lengthy conversation whether she wanted to take
up selling the Tuta range of products as they had now lost the range of Device Technology products which it had been intended
she sell.  She denied he did so.  It was put to the Applicant that she told Mr Ord that she was not interested in selling �that
crap�, to which she said she had said no such thing and there was no discussion about the Tuta range, so she could not have
made any derogatory comments.  It was also put to her that she said, �If I chose to resign what are you prepared to offer me?�
which she denied.  It was then put to her that she made it fairly clear to Mr Ord on the Wednesday afternoon that she was intent
on resigning.  She denied this and said that she was not in any position to resign.  However, she said that she could not recall
very much about the conversation that she had with Mr Ord on the Wednesday afternoon.  As to her letter of resignation, she
agreed that she composed the letter but said she put the part in about the Tuta range, as Mr Ord told her to put that in otherwise
she would not get her pay.  When it was put to her that it was intended that she sell the orthopaedic range she denied that that
was the case and said you could not learn the orthopaedic range in one week and that she was not equipped or qualified to sell
orthopaedic products.

22 When asked what she had said to Ms Hall on the telephone when she spoke to Ms Hall from Sydney, when Ms Hall was in the
Northwest, the Applicant said she couldn�t recall much about saying anything about the courses in Sydney, although in her
opinion the courses were not the most exhilarating she had ever been on.

Respondent�s evidence
23 Mr Ord testified that he has been in the hospital and medical supplies business for 41 years and he has been the director and

owner of the Respondent company for 23 years.  He testified that in 2000 he employed 15 full time employees.  He said that
six were salespersons and they have nursing backgrounds with degrees and their role is to sell medical products to prospective
purchasers.

24 Prior to the acquisition of the Device Technologies products the Respondent held agencies for five principal agencies.  Mr Ord
said that in early 2000 he was advised by his brother, Peter Ord, that the Western Australian agent, Stubber Medical, had
expressed a desire to relinquish the agency because they wished to pursue importation of different products.  Consequently,
Device Technologies were looking for a new Western Australian agent.  As a result of discussions between Mr Ord and
representatives of Device Technologies he obtained the agency.  He said that the conditions attached to obtaining the agency
were that he was required to employ three people to sell and support the product range.  He said there were three main
divisions of products.  Plastics, theatre and sterilisation, and interventional and orthopaedics.  He said he engaged Ms Meier to
sell the plastic products, Ms Hall to sell the theatre products and the Applicant to sell interventional and orthopaedic products.
He testified that the Applicant was primarily employed to do two things.  Firstly, she was to sales manage Ms Meier and Ms
Hall, who had no experience in selling.  Secondly, she was to sell the interventional products and in the short term she was
required to sell the orthopaedic products as well.  He said that if the market had become big enough he might have employed
another person to sell specifically the orthopaedic products.  He said he was advised by Device Technologies that he was
required to take on the full range of products.  However, when cross- examined he said shortly after he obtained the agency
that Device Technologies lost the right to distribute gynaecological products.  Also, there were no laparoscopic products
offered to him.  He said there was practically nothing in the product line for general surgery, but that one line of surgical
products was given to Ms Hall and anaesthesia and critical care was given to an existing employee.  Further, that vascular
surgery was given to Ms Meier and electrosurgery products which were intervention division products, were also given to Ms
Meier.  Consequently, he says that cardiology, radiology and urology, together with orthopaedic products were the
responsibility of the Applicant.

25 Mr Ord said that he agreed to guarantee the Applicant a higher salary than Ms Hall and Ms Meier as she was to carry out sales
manager duties.  Mr Ord testified that the reason he employed the Applicant was because she had an excellent reputation in the
market as both a sales person and a sales manager.  He said that he estimated when he took over the Device Technologies
range of products that it would add to the turnover of his business in the vicinity of $2.5million per annum.  This estimation
was based on reports of Stubber Medical�s performance.  He said that he expected that with three sales persons the volume of
sales could increase to $3million per annum so as to support three sales persons.

26 As to the range of Device Technologies products Mr Ord said that he did not foresee that the Applicant would have any
difficulty learning and understanding the products and being able to oversee the other two sales persons as the products were
not very complicated.  He said that the Applicant said to him �they don�t seem to be very complicated to me.  I can sell these.�
He said that he had anticipated that they would sell roughly $1million in plastic products, $1million in infection prevention
products and the balance would be $500,000 to $600,000, consisting of sales in the interventional/orthopaedic division.

27 Mr Ord said there was only one type of orthopaedic product and they were knee implants.  He said that in relation to
cardiology products that they were principally low-tech disposable products that are inserted in the heart.  Further, the
radiology and urology range consisted of a range of stents.

28 Mr Ord said that prior to going to Sydney for training the Applicant spent time in the field with Ms Hall and Ms Meier getting
to meet the clients and seeing how they reacted with the clients. He said he knew nothing about any difficulty between the
Applicant and Ms Meier until he heard the Applicant�s evidence.  He said that on Friday 6 October 2000 the Applicant was not
in the office most of the day; that he understood that she was training elsewhere.  He said Ms Meier came into his office but he
was not aware that the Applicant wanted to see him or that Ms Meier had refused to provide a monthly report to the Applicant
for preparation of the Device Technologies monthly report.

29 Mr Ord testified that the trip to Sydney was for the Applicant to receive training in the products she was going to sell and also
to familiarise herself with the products that Ms Hall and Ms Meier were selling.  He said she was going to be learning about
cardiology, radiology, urology products, some orthopaedic products, plastic surgery products and sterilisation products.  He
agreed that the Applicant paid for the trip to Sydney on the understanding that the Respondent would reimburse her for all
expenses including the cost of accommodation and the airfare.
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30 Mr Ord said that the reason he went to Sydney was that he was having some logistical difficulties in getting a sterilisation
chemical which was highly corrosive across from Sydney to Perth and he went to Sydney to have discussions with Mr Kevin
Ryan, who was also a director of Device Technologies, about the logistics and transportation of that product.  He said he had
not intended to visit any of the training sessions, although when he had a spare moment he attended the cardiology session for
about 15 minutes and he also went to another training session for a short period of time.

31 Mr Ord said that on Monday, 9 October 2000 he and the Applicant were picked up from their hotel by a Device Technologies
representative.  He said that when they arrived at their office he spoke briefly to his brother who was leaving to travel to
America.  He then went to speak to Mr Ryan as Mr Ryan was the person that he (Mr Ord) dealt with in the company.  He said
that Mr Ryan informed him that the Respondent was about to lose the agency for the orthopaedic and interventional range of
products as the directors of Device Technologies had made a decision that their products would be better served by granting an
agency for these products to a Mr and Mrs McLauchlan who owned a business called Medivenn, and who were about to
commence operation in Western Australia.  Mr Ord testified that he thought this decision was very unprofessional.  He was
very unhappy.  He said he did not discuss the decision with the Applicant on Monday as she was in training during the day and
that evening he and the Applicant went out to dinner with two Device Technologies managers.  He said he did not think it was
appropriate to discuss it with her in the presence of the managers.

32 Mr Ord said the next morning he spoke to the Applicant shortly after they arrived at Device Technologies office in Sydney in
the foyer.  He said that her response was �What am I doing here training?  Why should I keep on training when I haven�t got
the products anymore?�  He said she was upset and he said to her �Kathy, well look, it�s up to you.  I�ve got to go back but it is
entirely up to you whether you keep training or whether you return.�  He said he really left it up to her as to whether she
wished to stay on.  He said he would have preferred her to stay for the rest of the training because she could have received
training in the plastic surgery and surgical theatre products.

33 Mr Ord said he returned to Perth on Tuesday 10 October 2000 and on Wednesday morning, 11 October, the Applicant rang
him from Mascot Airport to say that she saw no purpose in continuing the training when they had lost the products so she was
coming home.  He said he told her �fine, then please phone me when you get here�?  He said that she telephoned him later that
day and in the phone call that lasted over 35 minutes, they discussed the loss of the agency and he made the offer to her of
selling Tuta products.  He said she was quite derogatory about the range.  Mr Ord said that when he offered the Tuta range of
products to the Applicant she said �I don�t want to sell that crap.�  So he said to her �perhaps we should look at you leaving
company.  If so, let�s discuss it.�  He said he discussed this with her for about 15 minutes and at the end of the conversation he
offered to pay her until 24 November 2000 and for her to have the use of the company vehicle and mobile phone until that
time.  He also said he would pay her pro-rata annual leave until 24 November 2000.  He said she asked for a $3,000 bonus.  He
said he thought that was overboard but he would agree to it.  He said that if she had stayed and taken over the Tuta range of
products she still would have overseen the sales of Ms Hall and Ms Meier.

34 When it was put to Mr Ord that the offer of the Tuta range of products was not genuine, he said that this was not correct.  He
said he had received a demand from the marketing manager of Tuta Healthcare that they put in someone specifically to handle
their product range, as they had just released two ranges called �Rocket� and �Paragon�.  He said Tuta Healthcare wanted
someone dedicated within his agency to sell those products.  Mr Ord testified that after the Applicant refused the offer he
appointed another person who was already employed by the Respondent, to take responsibility for the Tuta range.  He said that
Ms Sandy Oswald had recently lost part of her range of products so he allocated the Tuta range to her.  A memorandum from
Mr Ord to Ms Oswald dated 24 October 2000, was tendered into evidence stating that Ms Oswald was responsible for that
range from 1 November 2000.  He said that this range of products was very similar to the range of products the Applicant was
selling when she was employed by Maersk.  He said that they are extruded plastic products which are manufactured in
Australia.  They are low-tech, high volume, low-value products.  He said she should have known what the Tuta range of
products were because quite a few of the products were competitors to the products that she sold at Maersk.  He said he had
nothing else to offer her apart from the Tuta range.

35 Mr Ord said that when he spoke to the Applicant on the Wednesday afternoon, he told her to come in at 7.30am the following
morning before the staff came in so they could discuss the matter.  He said she came in about 7.30am the next morning and the
first thing he did was to hand her a cheque to reimburse her for the expenses incurred by her for the Sydney trip and he also
handed her a pay cheque.  He said he asked her whether she had reconsidered the Tuta range of products and that she said,
�Yes, I have, but no thank you.�  He said he then began to talk about why the Medivenn people had been preferred by Device
Technologies and his understanding as to why Device Technologies had made the decision to grant an agency to Medivenn.
He said she asked if there were any other products he could offer her and he said �No.�  He then talked about her resignation
and he gave her the two letters and after she read them she said, �Well, hand me a pad, Jim, I might as well resign here and
now.�  He handed her a pad and pen and she wrote out the resignation.

36 He said the Applicant was extremely calm during this meeting.  After she wrote out her resignation he said to her, �I suggest
you get your personal things out of the office� and he said goodbye.  He said she had her own office at that stage.  He said he
paid her two weeks� salary on 28 October 2000 in accordance with the agreement, but then he received a letter from the
Applicant�s solicitors making a claim for unfair dismissal.  He then decided he would not pay the Applicant anymore money in
accordance with the agreement because of the action she took in making a claim for unfair dismissal.  He said he had been
prepared to make the payments in accordance with the letter.  The Applicant retained the car and mobile telephone until the
first week in December 2000.

37 Mr Ord said at no time did the Applicant ever mention to him that she was having difficulties with Ms Meier or that Ms Meier
had not provided her report by the deadline required by Device Technologies.  Further, she did not mention anything to him
about Ms Meier apparently having total autonomy.  He said he had heard nothing about the Applicant�s complaints in relation
to Ms Meier until he heard her evidence at the hearing.  Further, he denied that he had refused to provide her with a cheque for
expenses and her salary until she had supplied the resignation.  He also denied saying that she was �hopeless�.  He also denied
ringing anyone at Smith & Nephew.  He said he did not know anyone at that company to call.

38 When the email to Ms Meier and Ms Hall was put to Mr Ord in cross examination, he said that he had not previously seen a
copy of the email.  He said that staff were permitted to spend money on petty cash items and claim it back as expenses.  He
said however, that all visits from Device Technoligies personnel should have been discussed with the Applicant but that Ms
Hall and Ms Meier would be entitled to arrange their own lunches and dinners with clients and were not required to discuss
those matters or obtain authorisation from the Applicant to make such arrangements.

39 Ms Janet Hall gave evidence on behalf of the Respondent.  Ms Hall said she is employed by the Respondent as a Product
Specialist and that prior to being employed in that position she worked as a nurse at the Mount Hospital in Perth for a number
of years.  She said she met the Applicant through her work at the Mount Hospital as she was the Area Manager of a unit that
used sterile products.  She said she got to know the Applicant when she was with Smith & Nephew and had contact with her
again whilst she was working with Maersk.  Ms Hall said that the Applicant contacted her and advised her that �she had just
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the job for her� and to ring Mr Ord at Western Biomedical.  She says that following an interview she obtained her present
position.  She also said she works with Ms Meier.

40 Ms Hall says she underwent training in Sydney at Device Technologies� office for two days in October 2000.  She said
Monday of that week was a long weekend so she flew to Sydney on Tuesday, 3 October 2000.  She had two days� training on 4
and 5 October and she flew back to Perth on Friday 6 October 2000.  She said she did not see Mr Ord on the Friday when she
returned as she did not arrive back in Perth until after the office was closed.  She said that Tuesday of the following week she
flew to Port Hedland and drove to Karratha later that day.  She said that whilst she was driving to Karratha she received a call
on her mobile phone from the Applicant.  She said it was a very long telephone conversation and the Applicant told her that
she was in Sydney.  The Applicant told Ms Hall that she had gone to Sydney expecting to be given education in new products
and that had not eventuated.  Ms Hall said the Applicant told her she was not happy.  She said initially she was quite
aggressive and then she became quite emotional.  Ms Hall said they also spoke about Ms Meier and the difficulties she (the
Applicant) encountered with Ms Meier.   She said that the Applicant and Ms Meier had a personality clash, that they did not
get on very well from the very beginning.  She said the Applicant told her that she had asked Ms Meier to do her report and Ms
Meier had not produced the report, which seemed to upset the Applicant.  She said the conversation she had about Ms Meier
was along the lines of conversations she had had with the Applicant quite often in the past.  When asked whether she had
informed the Applicant that Mr Ord had given Ms Meier total autonomy she said she had not said that.

41 In cross-examination Ms Hall was asked about her view of Ms Meier and she said that she thought she was not a team player
but that she did not have a problem with her because she did not deal directly with Ms Meier.  When asked whether she
recalled the Applicant complaining about the quality of the training she had received in Sydney, Ms Hall said that the
Applicant commented that she was not having any training because it now appeared there were no products for her to be
trained in.  Ms Hall said that she did not specifically know what had happened on the Monday and Tuesday in Sydney but the
Applicant seemed unhappy with the whole scenario.

42 The Respondent made an application to tender into evidence an Affidavit made by Kevin Gerard Ryan, the Services Marketing
Manager for Device Technologies Australia.  The application was made pursuant to s.79C(2)(c) and (g) of the Evidence Act
1906.  Sections 79C and 79D of the Evidence Act provide�

�79C. Documentary evidence, admissibility of
(1) Subject to subsection (2), in any proceedings where direct oral evidence of a fact or opinion would be admissible,

any statement in a document and tending to establish the fact or opinion shall, on production of the document, be
admissible as evidence of that fact or opinion if the statement � 
(a) was made by a qualified person; or
(b) directly or indirectly reproduces or is derived from one or other or both of the following � 

(i) information in one or more statements, each made by a qualified person;
(ii) information from one or more devices designed for, and used for the purpose of, recording,

measuring, counting or identifying information, not being information based on a statement made
by any person.

(2) Where a statement referred to in subsection (1) is made by a qualified person or reproduces or is derived from
information in a statement made by a qualified person, that person must be called as a witness unless � 
(a) he is dead;
(b) he is unfit by reason of his bodily or mental condition to attend or give evidence as a witness;
(c) he is out of the State and it is not reasonably practicable to secure his attendance;
(d) all reasonable efforts to identify or find him have been made without success;
(e) no party to the proceedings who would have the right to cross-examine him requires him to be called as a

witness;
(f) having regard to the time which has elapsed since he made the statement and to all the circumstances, he

cannot reasonably be expected to have any recollection of the matters dealt with in the statement;
(g) having regard to all the circumstances of the case, undue delay, inconvenience or expense would be

caused by calling him as a witness; or
(h) he refuses to give evidence.

(2a) Notwithstanding subsections (1) and (2), in any proceedings where direct oral evidence of a fact or opinion would
be admissible, any statement in a document and tending to establish the fact or opinion shall, on production of the
document, be admissible as evidence of that fact or opinion if �
(a) the statement is, or directly or indirectly reproduces, or is derived from, a business record; and
(b) the court is satisfied that the business record is a genuine business record.

(2b) Where a statement referred to in subsection (2a) is made by a qualified person that person shall not be called as a
witness unless the court orders otherwise.

(3) This section makes a statement admissible notwithstanding � 
(a) the rules against hearsay;
(b) the rules against secondary evidence of the contents of a document;
(c) that the person who made the statement or the person who made a statement from which the information

in the statement is reproduced or derived is a witness in the proceedings, whether or not he gives evidence
consistent or inconsistent with the statement; or

(d) that the statement is in such a form that it would not be admissible if given as oral evidence,
but does not make admissible a statement which is otherwise inadmissible.

(4) Notwithstanding subsections (1), (2) and (2a), in any criminal proceedings a statement in a document which was
made in the course of or for the purpose of � 
(a) the investigation of facts constituting or being constituents of the alleged offence being dealt with in the

proceedings;
(b) an investigation which led to the discovery of facts constituting or being constituents of the alleged

offence;
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(c) the preparation of a defence to a charge for any offence; or
(d) the preparation of the case of the prosecution in respect of any offence,

shall not be rendered admissible as evidence by this section.
(5) For the purposes of this section a court may � 

(a) for the purpose of deciding whether or not a statement is admissible as evidence, draw any reasonable
inference from the form of contents of the document in which the statement is contained, or from any
other circumstances;

(b) in deciding whether or not a person is fit to attend or give evidence as a witness, act on a certificate
purporting to be the certificate of a registered medical practitioner.

(6) For the purposes of this section a court may, in its discretion, reject a statement notwithstanding that the
requirements of this section are satisfied with respect thereto, if the court is of the opinion that the probative value
of the statement is outweighed by the consideration that its admission or the determination of its admissibility � 
(a) may necessitate undue consumption of time; or
(b) may create undue prejudice, confuse the issues, or in proceedings with a jury mislead the jury.

79D. Evidence admitted under s. 79C, weight and effect of
(1) In estimating the weight, if any, to be attached to a statement rendered admissible as evidence by section 79C

regard shall be had to all the circumstances from which any inference can reasonably be drawn as to the accuracy
or otherwise of the statement, and, in particular � 
(a) to the question of whether or not the statement was made contemporaneously with the occurrence or

existence of the facts stated;
(b) to the question of whether or not the qualified person or any person concerned with making or keeping the

document containing the statement, had any incentive to conceal or misrepresent the facts;
(c) to the question of whether or not the information in the statement was of a kind which was collected

systematically;
(d) to the question of whether or not the information in the statement was collected pursuant to a duty to do

so;
(e) where the statement wholly or in part reproduces or is derived from information from one or more

devices, to the reliability of the device or devices; and
(f) where the statement reproduces or is derived from any information, to the reliability of the means of

reproduction or derivation.
(2) For the purpose of any rule of law or practice requiring evidence to be corroborated or regulating the manner in

which uncorroborated evidence is to be treated, a statement rendered admissible as evidence by virtue of
section 79C shall not be treated as corroboration of the evidence given by the qualified person.�

43 It was argued on behalf of the Respondent that Mr Ryan was outside the State and it was not reasonably practicable to secure
his attendance, and when regard is had to all the circumstances of the case undue expense would be caused by calling him as a
witness.  In an Affidavit made on 21 August 2001, Mr Ryan states as follows�

�1. I am the Services Marketing Manager for Device Technologies Australia of Unit 6, 10 Rodborough Road,
Frenchs Forest in the said state (�Device Technologies�).

2. Unless otherwise stated the facts matters and things deposed to by me herein are within my own knowledge and
belief.

3. As from 1 July 2000, Ordberg Nominees Pty Ltd trading as Western Biomedical, represented Device
Technologies agencies in Western Australia.

4. The agencies to be represented by Western Biomedical were in three divisions, namely plastic reconstruction
products, operating suite and infection prevention products, and interventional/orthopedic products.

5. On 9 October 2000 in Sydney, I informed Mr Jim Ord, the Managing Director of Western Biomedical, that
Device Technologies had appointed Medivenn WA Pty Ltd to be the Western Australian commission agent for
the interventional/orthopedic products for which Device Technologies held the agencies, instead of Western
Biomedical.

6. The decision to transfer these agency lines from Western Biomedical to Medivenn WA Pty Ltd was made
without the knowledge of Jim Ord or anybody at Western Biomedical.

7. Jim Ord was not aware of this decision until I informed him of it on 9 October 2000.
8. I reside permanently in Sydney and have done so for 40 years.  My duties as Services Marketing Manager for

Device Technologies Australia make it extremely difficult for me to attend the Hearing in these proceedings
which I understand are set down for 24 & 25 October 2001.�

44 Mr Lyons, Counsel for the Applicant, objected to the tender of Mr Ryan�s Affidavit.  Mr Lyons, initially conceded that the
requirements of s.79C of the Evidence Act were met and argued that the Applicant wanted to challenge his evidence by cross
examining him in relation to the issue of when the Respondent lost the agency for the interventional/orthopaedic products as it
was an important issue.  Mr Lyons then contended the Commission could not be satisfied it was not reasonably practicable to
secure his attendance as Mr Ryan is responsible for the sale of his company�s products in Western Australia.  In the end
Mr Lyons put a submission that if the Affidavit is admitted then the Commission ought not to attach any weight to the matters
set out in the Affidavit because it goes to such a significant issue.

45 Having heard the submissions the Commission determined that the pre-conditions of s.79C of the Evidence Act were met and
as none of the matters set out in s.79C(6) of the Act were raised so as to invoke the Commission�s discretion to reject the
application for the tender of the Affidavit, the Affidavit was admitted.

Weight to be given to Mr Ryan�s Affidavit
46 Pursuant to s.79D(1) the Commission is required in estimating the weight, if any, to be attached to a statement rendered as

inadmissible by s.79C, regard is to be had to all circumstances from which any inference can be reasonably drawn as to the
accuracy and otherwise of the statement.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 185

47 In making submissions as to weight, Mr Lyons sought to tender into evidence without objection, copies of two memoranda
written by Mr Ryan on 10 October 2000 and 1 November 2000 in support of the Applicant�s argument that no weight, or little
weight, should be given to the statements contained in Mr Ryan�s Affidavit.  The memorandum written on 10 October 2000
stated�

�1. All stock in Western Biomedical�s warehouse to be packed and collected by Medivenn on Tuesday, October 31,
2000.  Both parties to agree and sign off and Device Technologies Australia will then credit Western Biomedical
for agreed amount (approx. $12,000 L/C) and transfer on consignment to Medivenn.

2. All consigned inventory in Western Australia hospitals for those products are to be confirmed and added to
Medivenn�s consignment inventory.  Western Biomecial to be credited as appropriate.

3. No promotional materials or instrumentation have been passed on to Western Biomedical from Stubber Medical.
Alex Jarvis to investigate whether any materials can be retrieved.

4. Medivenn will take full responsibility for these products from November 1, 2000 and will receive the appropriate
commissions on these sales.

Would everyone please complete their respective roles in this transition.
Thanks.
Kevin�

The memorandum dated 1 November 2000 stated�
�This is to inform everyone of the commencement of MediVenn Pty Ltd with effect from November 1, 2000.
Caroline and Paul McLauchlan are representing Device Technologies Australia in the Western Australian market as
commission agents on specific product lines.  These are areas of business beyond Jim Ord and his Western
Biomedical�s business base.
The immediate product groups are the total Orthopaedic business of the Surgical Division and the total Radiology,
Cardiology and Urology business of the Interventional Division i.e. all Interventional products.  These product groups
may be (and will be) altered from time to time and all will be informed as appropriate.
The McLauchlans will remit orders as per our old distribution business, Device Technologies Australia will invoice and
ship direct to the client, or to the McLauchlans if replacing consignment inventory and a monthly commission will be
paid on all sales.
MediVenn�s details:-

Caroline McLauchlan mobile 0438 660 129
Paul McLauchlan mobile 0438 221 965
14 Westminster Road
Leeming  WA  6149
Phone: (08) 9312 3022
Fax; (08) 9312 3033

Caroline was associated with us and our Interventional product range in the early 90s via Stubber Medical.  She proved
very successful then and since with BSC on the East Coast.
Paul also has great experience in Interventional areas and more recent success in Neuro surgery and Neuro radiology.
Paul will concentrate on the orthopaedic lines initially.
We wish them well in their new endeavour and look forward to sharing success with them both.  I know everyone will
provide as much support and assistance as required.
Regards
Kevin Ryan�

48 It is argued on behalf of the Applicant that paragraph 3 of the memorandum dated 10 October 2000 establishes that the
Respondent never had any promotional material for orthopaedic and interventional products.  Further, that when paragraph 3 is
read together with the statement in the memorandum dated 1 November 2000 that the areas given to Mr and Mrs McLauchlan
are �areas of business beyond Jim Ord and his Western Biomedical�s business base�, it is clear that as at June 2000 the
Respondent did not have the capacity or intention to sell those particular products.  The first difficulty with the Applicant�s
argument is that it was never put to Mr Ord that the Respondent did not have the capacity to sell the orthopaedic and
interventional lines.  Further, this argument is inconsistent with the evidence given by the Applicant that she received training
in one of the ranges of interventional products on 10 October 2000, namely cardiology products. Secondly, paragraph 3 of the
memorandum dated 10 October 2000 does not establish the proposition that the Respondent did not have any promotional
material at all.  All paragraph 3 states is that the former agent, Stubber Medical did not pass on to the Respondent any
promotional material.   Thirdly, it could be inferred from paragraph 1 that the Respondent on 10 October 2000 did have in its
possession $12,000 worth of interventional and orthopaedic products.

49 Notwithstanding that I have rejected these arguments, I do not intend to give any weight to the matters stated in Mr Ryan�s
Affidavit.  My reasons for doing so are that�

(a) Paragraph 3, 6 and 7 simply state conclusions and are unsupported by any factual information on which those
conclusions are based.

(b) The matters stated in paragraphs 3 to 7 make statements which go to a central and significant issue in this case.
Conclusion
50 This is a matter where there is little common ground between the parties.  Having heard all of the evidence, I prefer the

evidence given by Mr Ord and Ms Hall where their evidence departs from the evidence given by the Applicant.  In particular, I
accept the evidence given by Mr Ord that:

(a) he was not informed by any representative of Device Technologies that the Respondent had lost the right to sell
orthopaedic and interventional range of products until 9 October 2000;

(b) the Applicant�s role was to sell orthopaedic and interventional products as well as oversee the sales work of Ms
Hall and Ms Meier; and

(c) the offer to the Applicant to sell Tuta products was genuine.
In reaching this conclusion I have not had regard to the matters set out in Mr Ryan�s Affidavit.  I have had the opportunity of
seeing the witnesses give their evidence.  Of the Applicant I have considerable concern as to the veracity of her evidence.  In
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preferring the evidence given by Mr Ord and Ms Hall to the evidence given by the Applicant I have had regard to the
following matters that I view as significant:

(a) I do not accept the Applicant�s evidence that the Respondent lost the right to promote and sell Device
Technologies orthopaedic products prior to Monday 9 October 2000.  Exhibit 7 shows that Mr and Mrs
McLauchlan were granted an agency to sell �the total orthopaedic business of the Surgical Division and the total
Radiology, Cardiology and Urology business of the Interventional Division i.e. all Interventional products�
from 1 November 2000.  Further, the Applicant�s contention is inconsistent with her testimony that she received
training in cardiology products on Tuesday morning, 10 October 2000.  In addition, I do not accept the
Applicant�s contention that she was not to be responsible for selling any of the Device Technologies products.
Her contention is contrary to the express provisions of contract of employment which contemplates that she
would be paid commissions on products sold by her, and is inconsistent with her testimony that she completed
training in Sydney in the cardiology products, which were products that it was intended that she sell.

(b) Ms Hall�s evidence does not support the Applicant�s evidence that she returned to Perth because Ms Hall told
her that the outcome of the meeting Mr Ord had with Ms Meier on Friday, 6 October 2000 was to give her �total
autonomy�.  Ms Hall says that she did not make this comment.  Ms Hall�s evidence was that she did not speak
to Mr Ord before he went to Sydney as she was travelling from Sydney to Perth on Friday 6 October 2000 and
did not return to the office that day.  In addition, Ms Hall testified that the Applicant indicated to her in the
telephone call that there now did not appear to be any products for her to be trained in.

(c) The only corrobative evidence of the Applicant�s version of events is�
(i) her uncontraverted evidence that she was in a vulnerable financial position in that she had no cash

reserves and had recently put an offer on a property; and
(ii) the evidence given by the Applicant and solicitor, Mrs Andrea Lyons, of a recent complaint in that she

made a complaint to Mrs Lyons on 13 October 2000 that she had signed a letter of resignation under
duress.

(d) I have had regard to submission made on behalf of the Applicant that as Ms Meier was not called to give
evidence, her evidence would not have assisted the Respondent�s case.  Further, I have had regard to the fact
that Ms Hall�s evidence is corrobative of the Applicant�s evidence that Ms Meier refused to provide her report,
was arrogant towards the Applicant and not a team player.  However, the Applicant conceded that prior to her
termination she did not raise these issues with Mr Ord.  Her evidence at its highest is that she tried to raise these
issues with Mr Ord when she spoke to him in the afternoon of Wednesday, 11 October 2000.  In addition it was
her own testimony that Ms Meier told her (the Applicant) on 6 October 2000 that Mr Ord had given her (Ms
Meier) total autonomy.  I do not accept that the Applicant returned to Perth on Wednesday, 11 October 2000
because there was some urgency in discussing these issues with Mr Ord, when training had been arranged for
her on Wednesday in the products to be sold by Ms Hall.

51 Accordingly, I find that the Applicant resigned without duress.  In light of my finding I will make an order dismissing the
Applicant�s claim that she was harshly, unfairly or oppressively dismissed.

Claim for contractual benefits
52 It is conceded by Counsel for both parties that in the event I dismiss the claim for unfair dismissal I should make orders that

the Applicant be paid salary owing from 7 August 2000 until 24 November 2000, calculated at the rate of $80,000 per year,
less the amounts paid as salary and pro-rata holiday pay until 24 November 2000.  If the amounts are calculated this way it was
conceded that the $3,000 bonus that was to be paid in accordance with the agreement made on 12 October 2000 can be
deducted as it was negotiated on the basis that salary paid until 24 November 2000 be calculated at the rate of $56,000 per
annum.

53 The Applicant was paid fortnightly for 12 weeks based on a salary of $56,000 per annum until 27 October 2000.  Given that
her annual salary was guaranteed at $80,000 per annum and there is no evidence that she earned any commissions in that
period, the Applicant says she is owed $5,561.52.  Further, she is also owed another 4 weeks� pay calculated at $80,000 per
annum which is $6,153.85.  In addition, the parties agree that the Applicant is owed $1,889.23 being 1.228 weeks salary as
pro-rata annual leave calculated at the rate of $80,000 per annum.  Accordingly I will make an order that the Respondent pay
the Applicant the gross sum of $13,604.60.

_________

2001 WAIRC 04448
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KATHLEEN MAY ZUGLIAN, APPLICANT
v.
ORDBERG NOMINEES P/L T/AS WESTERN BIOMEDICAL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 18 DECEMBER 2001
FILE NO. APPLICATION 1806 OF 2000
CITATION NO. 2001 WAIRC 04448
_________________________________________________________________________________________________________

Result Application claiming unfair dismissal, dismissed.  Claim for contractual benefit upheld.
Representation
Applicant Mr T Lyons (of counsel)
Respondent Mr M Zilko S.C. (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Lyons on behalf of the Applicant and Mr Zilko on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the Applicant�s application under s.29(1)(b)(i) that she had been harshly, oppressively or unfairly dismissed
is and will hereby be dismissed.

(2) THAT the Respondent pay to the Applicant the sum of $13,604.60 within 10 days from the date of this order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Allison J Pacmin Mining Corporation Limited Company 1846/2001 BEECH C Discontinued
Armstrong JT Atlas Copco Australia Pty Ltd 1661/2001 GREGOR C Order Issued
Ashby GM Ian J. Eade - The Lunch Bowl 1891/2001 BEECH C Discontinued
Atzenhoffer CE The Original Croissant Gourmet Pty Limited 1767/2000 SMITH, C Discontinued
Beam N Kwik & Swift Co Pty Ltd 1477/2001 BEECH C Dismissed
Beer DH Australian Bakeries Pty Ltd 1926/2001 BEECH C Discontinued
Borrill DF Worley Safety and Risk Management Pty Ltd 1737/2001 SMITH, C Discontinued
Boyce M Anaconda Nickel Ltd, Anaconda Operations P/L 1599/2001 KENNER C Discontinued
Buxton LA Southern Metropolitan Regional Council and South West

Group
1706/2000 KENNER C Discontinued

Catten GP CSR Limited T/A CSR Building Materials 1745/2001 BEECH C Discontinued
Churchill LC Regal Croft Pty Ltd ACN 060 562 512 1708/2001 GREGOR C Order Issued
Cook S Amfal Pty Ltd C/- IMS Health 11/2001 SCOTT C. Discontinued
Dann A Family and Children Services 1057/2001 GREGOR C Discontinued
Dann A Robert Ronan (Manager) Aboriginal Youth Hostel 1894/200 KENNER C Order Issued
David R Homestyle Pty Ltd T/as BGC Construction 589/2001 SCOTT C. Discontinued
De�Abreu MI George Weston Foods Ltd 734/2001 SMITH C Discontinued
Dillon D Armadale Youth Accomodation Services Incorporated 1956/2001 BEECH C Discontinued
Etienne FL Safari Treks 1851/2001 KENNER C Discontinued
Fowler MJ Western Savannah Piggery Pty Ltd 1511/2001 GREGOR C Order Issued
Fraser TD Dick Anza - Perth Swedish Auto Centre 1409/2001 GREGOR C Dismissed
Furness S Shenton Park Chiropractic Centre 2094/2001 SCOTT C. Discontinued
Godden DP Broadwater Pagoda Hotel (A.B.N. 16072899060) 1580/2001 SCOTT C. Discontinued
Green B Goodman Fielder Consumer Foods 1325/2001 SMITH, C Discontinued
Grose PL Move Clothing & Linen Supplies 657/2001 SCOTT C. Discontinued
Hanley CA Helen Brown - Volona Nominees Pty Ltd 1904/2001 KENNER C Discontinued
Hansen D Delta Gold Limited ABN 17 002 527 899 1569/2001 GREGOR C Discontinued
Harding S Mick Morrisey - Ausdrill 1801/2001 BEECH C Discontinued
Hellyer M Nationwide Oil Pty Ltd 547/2001 WOOD,C Dismissed
Hickling KD Savoia Cafe Wine Bar 1736/2001 KENNER C Discontinued
Hughes TJ Stewarts Pest Managers Pty Ltd 1332/2001 GREGOR C Dismissed
Jones AJ S.C. Nigam & Co 575/2001 SMITH, C Discontinued
Jones CRM Shaun Morgan - Emerge Technologies Pty Ltd 1797/2001 BEECH C Discontinued
Kumaran D Normandy Yandal Operations Ltd 1425/2001 KENNER C Discontinued
Lee GMY Filson Nominees Pty Ltd 1412/2001 SMITH, C Discontinued
Leopardi RE Speedheat Perth Pty Ltd 1372/2001 SMITH, C Dismissed
Liptay R Sacred Heart College 1786/2001 KENNER C Discontinued
Lusher PJ Widdeson Party Hire 1973/2001 KENNER C Discontinued
MacIver NJ Western Australian Meat Marketing Co-operative Limited 1604/2001 SCOTT C. Discontinued
Marsland BK K.Mountain Holdings P/L (Administrator Appointed) as

Trustee for The Mountain Unit Trust trading as
K.Mountain + Co, K.M.C Maintenance & Mountain Dev

1334/2001 BEECH C Discontinued

Marvin SP 6PR Southern Cross Radio Pty Limited 468/2001 KENNER C Discontinued
Maxwell GA Perth Auto Alliance Pty Ltd 570/2001 BEECH C Discontinued
McGuire HG Mercure hotel Perth 1575/2001 GREGOR C Discontinued
McHugh H Anaconda Nickel Ltd ACN 0611 170 780 1574/2001 BEECH C Discontinued
Menz G Ground and Foundation Supports Pty Ltd 198/1999 BEECH C Dismissed
Morgan CD Men's Meeting Place Inc 567/2001 SCOTT C. Discontinued
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Applicant Respondent Number Commissioner Result

Morgan JD Servcorp 431/2001 COLEMAN CC Dismissed
Mosel E Hanson Publishing Pty Ltd - James Douglas Sharland 1348/2001 GREGOR C Discontinued
Moseley AD Sam Monza 1151/2001 SCOTT C. Discontinued
Neave B Workpac Perth Industrial Pty Ltd 1961/2001 BEECH C Discontinued
Nicholson ME One Tel Limited 800/2001 COLEMAN CC Dismissed
Pearce BS Espana Nominees Pty Ltd T/A Pool and Spa Mart

Bullcreek
1453/2001 GREGOR C Discontinued

Powell AG Salesforce Australia Pty Ltd 495/2001 GREGOR C Discontinued
Redman T Sir Charles Gairdner Hospital 1865/2001 SCOTT C. Discontinued
Reed K Atlas Software Pty Ltd 1729/2001 GREGOR C Discontinued
Reid MA BX Management Trading as Mt Barker Hotel 741/2001 SCOTT C. Discontinued
Rhoades BT Chelsea Painting Services 1401/2001 GREGOR C Discontinued
Ribbons AJ Dimension Data Learning Solutions 1816/2001 SMITH C Discontinued
Robinson W CD Dodd Trading As Ross's 1654/2001 BEECH C Discontinued
Samsa LM Tadgin Pty Ltd (ACN:069 207 423) t/a Exchange Hotel 1718/2001 SMITH C Discontinued
Seaman DK Getaway Camping & Fishing 1505/2001 BEECH C Discontinued
St. Quintin SJ West Australian Vintners 1838/2001 KENNER C Discontinued
Stansfield PE Lewis Concrete Services 1650/2001 KENNER C Discontinued
Stevenson ME Landfill Gas and Power Holdings Pty Ltd 1463/2000 SCOTT C. Discontinued
Sylvester SD Dennis John McKenna trading as Regent Cinemas and as

the Picadilly Cinema
1388/2001 SMITH, C Discontinued

Tartano PA Future Engineering and Communication Pty Ltd 1277/2001 GREGOR C Discontinued
Tiwari D Kailis & France Foods Pty Ltd 952/2001 KENNER C Order Issued
Tucker MF Park Inn International Hotel 1715/2001 GREGOR C Order Issued
Van der Merwe J Drake Australia Pty Ltd 1795/2001 SMITH, C Discontinued
Vanderburgt BG Chiquita Mushrooms Pty Ltd 1790/2001 SCOTT C. Discontinued
Ventouras PJ Fini Group Pty Ltd t/a Fini Group of Companies 128/2001 &

129/2001
BEECH C Discontinued

Viljoen VM Oceanfast Pty Ltd 755/2001 GREGOR C Discontinued
Wiltshire A Anaconda Nickel Limited 1129/2001 KENNER C Discontinued
Worth B Lifecare Health Ltd 943/2001 KENNER C Discontinued

CONFERENCES—Matters arising out of—
2001 WAIRC 04419

INDUSTRIAL DISPUTE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
QUIRK CORPORATE PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO/S. C 262 OF 2001
CITATION NO. 2001 WAIRC 04419
_________________________________________________________________________________________________________

Result Declaration that the Respondent�s employee has been detrimentally affected in her employment and
an order made that work be provided on Sundays.

Representation
Applicant Ms D MacTiernan
Respondent Ms N Thomson (as agent)
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Ms Thomson on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under s.44 of the Industrial Relations Act 1979 hereby�

1. DECLARES that the Applicant�s member, Ms Wendy Caines, has been detrimentally affected in her contract of
employment in that the Respondent has not rostered her to work on Sundays when the Mandurah Forum
Shopping Centre is trading on Sundays, in accordance with her contract of employment.
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2. ORDERS that the Respondent is to forthwith provide to Ms Caines work on each Sunday when the Mandurah
Forum Shopping Centre is trading except where on a Sunday or part of a Sunday it is necessary to roster other
employees to work to provide training to those other employees and at least 3 days� notice is given to Ms
Caines of that training.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CONFERENCES—Notation of—

PARTIES COMMISSIONER/
NUMBER Dates Matter Result

Australian Workers' Union Dampier Salt Pty Ltd KENNER C
C190/2001

24/08/2001
11/09/2001
25/10/2001
24/08/2001
11/09/2001
25/10/2001

Operations at Cargill Salt
site.

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Airdrill 2000 t/a Airdrill GREGOR C
C94/2001

4/05/2001 Dispute over the dimissal
of Graeme Gaden, Leslie
Donnelly and Glynn
Allison

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Airdrill 2000 t/a Airdrill GREGOR C
CR94/2001

6/12/2001 Dispute over the dimissal
of Graeme Gaden, Leslie
Donnelly and Glynn
Allison

Discontinued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Skilled Engineering
Limited

SMITH, C
CR137/2001

1/11/2001
1/11/2001

Wage increases Discontinued

Builders' Labourers,
Painters & Plasterers Union

Osborne Park Hospital
of Osborne Place

GREGOR C
CR69/2001

25/06/2001 Access to overtime roster
in relation to the Boiler
Blow Down work

Discontinued

Civil Service Association Commissioner of State
Revenue Department

SCOTT C.
PSAC19/2001

N/A Cessation of ongoing
employment contracts

Concluded

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Dampier Salt Pty Ltd KENNER C
C190/2001

24/08/2001
11/09/2001
25/10/2001
24/08/2001
11/09/2001
25/10/2001

Operations at Cargill Salt
site.

Referred

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Skilled Engineering
Limited

SMITH, C
CR137/2001

1/11/2001
1/11/2001

Wage increases Discontinued

Construction, Forestry,
Mining & Energy Union

Blastworks Pty Ltd GREGOR C
C273/2001

N/A Time and wages records Concluded

Construction, Forestry,
Mining & Energy Union

Carl Anthony Perrott and
Sandra Lee Perrott
Trading as C & S Perrott

GREGOR C
C285/2001

N/A Failure to provide time
and wages records

Concluded

Construction, Forestry,
Mining & Energy Union

Collins Earthmoving GREGOR C
C283/2001

19/12/2001 Concluded

Hospital Salaried Officers
Association

Board of Management,
Metropolitan Health
Service at Armadale
Health Service

SCOTT C.
PSAC12/2001

N/A Dispute re alleged
harassment of Mr Brent
Flood

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Bob Wegner Culleys Tea
Rooms

SMITH, C
C281/2001

14/12/2001 Reduction in hours after
refusing to sign State
Workplace Agreement

Concluded

Plumbers and Gasfitters
Employees' Union

King Edward Memorial
Hospital

SCOTT C.
C282/2001

N/A Dispute over alleged
discrimination of two
applicant union members

Concluded

Prison Officers' Union Attorney General BEECH C
C239/2001

N/A Proposal to Implement
new staffing arrangements
at Hakea and Casuarina
Prison Gatehouses.

Concluded

Prison Officers' Union The Hon. Attorney
General

BEECH C
C222/2001

31/10/2001
8/02/2002

Meal breaks Referred
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PROCEDURAL DIRECTIONS AND ORDERS—
2001 WAIRC 04413

ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL BENEFITS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MR S. K. MCDERMOTT, APPLICANT
v.
CSR EMOLEUM (PARTNERSHIP BETWEEN CSR LTD, VACUMN OIL COMPANY),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO. APPLICATION 216 OF 2001
CITATION NO. 2001 WAIRC 04413
_________________________________________________________________________________________________________
Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 11th day of December 2001 the Commission convened a conference for the purpose of conciliation and
scheduling; and
WHEREAS the Commission issued directions for the expeditious hearing of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

1. THAT the evidence in chief of witnesses in the hearing of this application be given by way of witness
statements, except with the leave of the Commission.

2. THAT by no later than the 1st day of April 2002 the applicant shall file with the Commission and serve on the
respondent an outline of submissions and any witness statements (including any annexures) he seeks to rely
upon at the hearing of the matter.

3. THAT by no later than the 22nd day of April 2002 the respondent shall file with the Commission and serve on
the applicant an outline of submissions and any witness statements (including any annexures) it seeks to rely
upon at the hearing of the matter.

4. THAT by no later than the 29th day of April 2002 each party shall give notice to the other specifying those
witnesses, if any, required to attend for cross examination.

5. THAT by no later than the 8th day of May 2002 the parties shall file and serve upon each other a list of
authorities.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________

2001 WAIRC 04436
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VALERIE MARGARET VILJOEN, APPLICANT
v.
OCEANFAST PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 17 DECEMBER 2001
FILE NO. APPLICATION 755 OF 2001
CITATION NO. 2001 WAIRC 04436
_________________________________________________________________________________________________________

Result Order of 11th December 2001 cancelled
_________________________________________________________________________________________________________

Order
WHEREAS on 11th December 2001 the Commission made orders that the application be discontinued; and
WHEREAS on 14th December 2001 the Commission received written submissions from solicitor for the Applicant seeking that the
matter re-opened; and
WHEREAS it is clear from the supporting documentation that the issues raised by the application had not been resolved at the time
the Order of Discontinuance was issued; and
WHEREAS having considered the matter ex parte the Commission has decided that the Order made on 14th December 2001 was
made in error in that the matter was still alive; and
WHEREAS the Commission has concluded that it is not functus officio in the matter and the Applicant is entitled to proceed with
the application; and
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WHEREAS the Commission while issuing this Order of cancellation has decided that there should be finality in the matter and for
that reason has decided that if the Applicant does not advise the Commission of the disposition of the application by 31st January
2002 the matter will be listed to show cause why it should not be dismissed for want of prosecution.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

1. THAT Application No. 755 of 2001 Citation No. 2001 WAIRC 04394 be, and is hereby, cancelled.
2. THAT the Applicant is required to advise the Commission of the disposition of the Application by

31st January 2002 failure to do so will result in the matter being listed for the Applicant to show cause
why the Application should not dismissed for want of prosecution.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2001 WAIRC 04415
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE-ANNE LEISHA HURST, APPLICANT
v.
HOUSE OF STUART, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 12 DECEMBER 2001
FILE NO. APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 04415
_________________________________________________________________________________________________________

Result Order to produce document issued.
Representation
Applicant Ms J. Hurst
Respondent Ms J. Auerbach (as agent)
_________________________________________________________________________________________________________

Order
WHEREAS an order for Discovery issued on 24 August 2001 requiring the respondent to provide to Julie-Anne Leisha Hurst, on
affidavit, copies of the contracts, notes and worksheets relevant to Julie-Anne Leisha Hurst�s claim in this Commission;
AND WHEREAS an affidavit of discovery sworn on the 28th day of September 2001 was filed in the Commission on 2 October
2001;
AND WHEREAS the applicant has identified a photocopy of a document produced to her by the respondent (�the Taylor contract�)
which shows by a paper clip in the right hand corner and by a partial copying of a paper behind the Taylor contract that it has
attachments which are the notes that she made in relation to the Taylor contract;
AND WHEREAS the applicant has requested the production of the Taylor contract with its attachments without success;
AND WHEREAS on 15 November 2001 the Commission requested that the respondent produce to the Commission the document
identified as the Taylor quotation together with the attachments to that document as indicated by the of the photocopy;
AND WHEREAS that document has not been produced to the Commission as at the date of this Order;
AND WHEREAS the Commission is of the view that an Order ought now issue requiring the respondent to produce that document
to the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the House of Stuart produce to the Commission by 4.00pm on Wednesday, 19 December 2001 the
original of the Taylor quotation and its attachments.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2001 WAIRC 04488
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT GALLOTTI, APPLICANT
v.
ARGYLE DIAMOND MINES PTY LTD TRADING AS ARGYLE DIAMONDS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 18 DECEMBER 2001
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FILE NO/S. APPLICATION 1455 OF 2001
CITATION NO. 2001 WAIRC 04488
_________________________________________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr M Richardson as agent
Respondent Mr S Ellis of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Richardson as agent for the applicant and Mr S Ellis of counsel for the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the respondent produce for inspection by the applicant documents in relation to the respondent�s
investigation of the Bath incident within 14 days.

2. THAT the documents referred to in para 1 above are not to be disclosed to or their content communicated to Mr
Bath in any manner whatsoever.

3. THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.
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INDUSTRIAL APPEAL COURT—Appeals against decision
of Full Bench—

 [2002] WASCA 19
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
CITATION : THE COMMISSIONER OF POLICE v. THE CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA INCORPORATED [2002] WASCA 19
CORAM : ANDERSON J  (Presiding Judge)

SCOTT J
McKECHNIE J

HEARD : 1 FEBRUARY 2002
DELIVERED : 1 FEBRUARY 2002
FILE NO/S. : IAC 9 of 2001
BETWEEN : THE COMMISSIONER OF POLICE

Appellant
AND
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED
Respondent

Catchwords�
Industrial relations - Public Service Arbitrator - Jurisdiction - Application on behalf of public service officer in temporary
deployment

Legislation�
Industrial Relations Act 1979 (WA), s 80D, s 80E
Public Sector Management Act 1994 (WA), s 64, s 97(1)(a)

Result�
Appeal dismissed
Category:    B

Representation�
Counsel�

Appellant : Mr D J Matthews
Respondent : Ms M M in de Braekt & Mr M Amati

Solicitors�
Appellant : State Crown Solicitor
Respondent : The Civil Service Association of Western Australia Incorporated

Case(s) referred to in judgment(s)�
Nil
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Case(s) also cited�
Managing Director of the South Metropolitan College of TAFE v The Civil Service Association of Western Australia Incorporated

(1999) 80 WAIG 7
Swan Television and Radio Broadcasters Ltd trading as STW Channel Nine Perth v Satie (1999) 79 WAIG 1863

1 ANDERSON J  (Presiding Judge):  This is an appeal by the Commissioner of Police from a judgment of the Full Bench
of the Industrial Relations Commission, dismissing an appeal against part of a decision of the Public Service Arbitrator
made pursuant to s 80E of the Industrial Relations Act 1979 (WA).

2 The decision appealed from was a decision by the Public Service Arbitrator that the Arbitrator had jurisdiction to deal
with the matter presented for the Arbitrator's consideration by the respondent to this appeal, The Civil Service Association
of Western Australia Incorporated.

3 Briefly, the facts are that the respondent applied to the Arbitrator alleging unfair treatment of one of its members arising
from the appellant's intention to restructure or rearrange positions within its bike education unit, road safety section.  I
will call it a restructure for convenience, although that might not be an entirely apt description of what happened within
this particular unit.

4 The restructure has had the effect that a member of the respondent, Mr Stephen Brown, has lost his position as bike
education area manager.  This was a position which Mr Brown had obtained under a process of temporary deployment.
Mr Brown had been deployed in the position for a considerable time - it would seem, from the papers, 5 and a half years
or thereabouts - albeit on a temporary basis.

5 Under this deployment, he was paid at a higher level than the clerical officer level 1 salary which was his substantive
position.

6 He had reached level 3 in the deployed position by the time of the restructure; that is, the position of bike education area
manager.  The abolition or transfer of the position of bike education area manager, or the movement of that position to a
different area, meant that Mr Brown would have to revert to his clerical officer level 1 salary with consequent personal
hardship.

7 Mr Brown is a public service officer appointed under s 64 of the Public Sector Management Act 1994 (WA).  The
question is whether the industrial matter arising from what was perceived to be the unfair effect on Mr Brown of the
restructure was a matter within the jurisdiction of the Public Service Arbitrator appointed under s 80D of the Industrial
Relations Act.

8 The appellant contended before the Arbitrator that the Arbitrator did not have jurisdiction in the matter.  That contention
was rejected and the Full Bench upheld the Arbitrator's decision.  It is on that point that the appellant now appeals to this
Court.  The case turns on the proper construction of s 80E(7) of the Industrial Relations Act which provides�

"Notwithstanding subsections (1) and (6), an arbitrator does not have jurisdiction to enquire into or deal with � "
and I omit irrelevant words�

"any matter in respect of which a procedure referred to in section 97(1)(a) of the Public Sector Management Act
1994 is or may be prescribed under that Act."

9 The section referred to, that is, s 97(1)(a) of the Public Sector Management Act, provides�
"(1) The functions of the Commissioner under this Part are�

(a) to make recommendations to the Minister on the making, amendment or repeal of
regulations prescribing procedures � for employees and other persons to obtain relief in
respect of the breaching of public sector standards;"

10 The decision of the Arbitrator and of the Full Bench was to the effect that the matter the subject of the application to the
Arbitrator was not a matter in which relief was being sought in respect of the breaching of public sector standards.  In my
opinion, this is plainly correct on the face of it, which is all that we can go on.  There is no allegation that I can see of any
breach of public sector standards in the application which was before the Arbitrator.

11 The respondent does not complain in that application that in carrying out the restructure in the way that it did, having the
effect that it did, there was any failure by the appellant to comply with the compliance requirements of any public sector
standard relating to temporary deployment or to any other relevant subject.

12 The respondent's case for remediation of the perceived unfairness, that is the unfairness to Mr Brown, does not depend, so
far as I can tell, on demonstrating that there was a breach of compliance requirements.  There is no suggestion on the face
of the application that there will be any issue about unfairness in the deployment procedures or anything of the kind.

13 The decision in question seems to me to be simply a decision to restructure the bike education unit.  More specifically, it
was a decision to abolish or remove an office within the unit.  I am not persuaded that that is a decision about temporary
deployment of public service officers.  That the office which was abolished or removed happened to be occupied by a
person temporarily deployed to the office, cannot affect the essential character of the decision.  A decision to restructure
by abolishing or removing an office or by changing the character of the office so that the present occupant of it is no
longer qualified to occupy the office does not become a decision about temporary deployment merely because the
occupant of the affected office happens to be acting and not permanent.

14 This case appears to be really about the disappointment of an expectation by an officer as to salary levels and about
whether there was a legitimate expectation that the officer would continue to be paid at level 3 or at some level above
level 1.  I am not persuaded that the case does or will raise an issue about compliance or non-compliance with the public
sector standards as to temporary deployment.  They are my reasons for reaching the conclusion that this appeal should be
dismissed.

15 SCOTT J:  I agree with the reasons of the presiding Judge and I would add this, which I think is already apparent from
the debate we have had today:  this is yet another illustration of a case where a preliminary jurisdictional issue has
progressed all the way through the industrial appeal process, from its initiation through to the Industrial Appeal Court,
without any evidence being called or any substratum of fact having been established before the case arrived here.

16 I think in many respects that is regrettable, for no other reason than it means that Mr Brown has been left effectively
without a remedy in the sense that he has not known what his final position will be during the period that it has taken for
this issue to get to the Industrial Appeal Court.  From here, it will need to go back for a further hearing.
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17 That, in my view, is not what the Industrial Relations Act is all about, or the Public Sector Management Act for that
matter, both of which are designed to bring to an end, speedily and effectively, these sorts of disputes.  I think it is
regrettable that these proceedings have taken this course.

18 That is all I wish to add to the reasons of the presiding Judge.  I agree with his Honour's reasons and with his conclusion
that this appeal should be dismissed.

19 McKECHNIE J:  For the reasons given by the presiding Judge, I agree also that this appeal should be dismissed.  I
desire to associate myself with the additional comments by Scott J.

[2002] WASCA 16
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
CITATION : BHP BILLITON IRON ORE PTY LTD v. CONSTRUCTION, MINING, ENERGY,

TIMBERYARDS, SAWMILLS AND WOODWORKERS' UNION OF AUSTRALIA
(WESTERN AUSTRALIAN BRANCH) [2002] WASCA 16   

CORAM : ANDERSON J  (Presiding Judge)
HEARD : 4 FEBRUARY 2002
DELIVERED : 4 FEBRUARY 2002
FILE NO/S. : IAC 10 of 2001
BETWEEN : BHP BILLITON IRON ORE PTY LTD

Appellant
AND
CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND
WOODWORKERS' UNION OF AUSTRALIA (WESTERN AUSTRALIAN BRANCH)
Respondent

Catchwords�
Industrial law - Appeal - Power to stay order for reinstatement pending appeal - Considerations - Need to show exceptional
circumstances
Legislation�
Industrial Relations Act 1979 (WA), s 87(3)
Result�
Application dismissed
Category:    B
Representation�
Counsel�

Appellant : Mr R L Hooker
Respondent : Mr D H Schapper

Solicitors�
Appellant : Mallesons Stephen Jacques
Respondent : Derek Schapper

Case(s) referred to in judgment(s)�
Burswood Resort (Management) Ltd v Australian Liquor, Hospitality & Miscellaneous Workers' Union (1996) 76 WAIG 1655
State School Teachers' Union of Western Australia & Anor v Bannon & Anor (1997) 77 WAIG 1647
Case(s) also cited�
Alexander v Cambridge Credit Corp Ltd (1985) 2 NSWLR 685
Concut Pty Ltd v Worrell (2000) 176 ALR 693
Powerflex Services Pty Ltd v Data Access Corporation (1996) 137 ALR 498
Sharkey; Ex parte Food Preservers' Union of Western Australia [2000] WASC 259
West Australian Locomotive Engine Drivers' Firemen's & Cleaners Union v Hathaway (1995) 75 WAIG 1785

1 ANDERSON J:  This is an application to stay an order for reinstatement made in the Industrial Relations Commission on
28 May 2001 in relation to a locomotive driver who had been employed by the appellant at Nelson Point and who claimed
to have been unfairly dismissed in September 2000.  The circumstances of the case are fully set out in the decisions that
have been delivered below and which are reported in 81 WAIG 1393 and 81 WAIG 3031, they being the decision of
Kenner C at first instance and the decision of the Full Bench on appeal from his judgment.

2 The power to grant a stay of an order, if it exists at all, is to be found in s 87(3) of the Industrial Relations Act 1979 (WA).
It has been held in this Court that the provisions of that subsection are wide enough to include jurisdiction to grant a stay
of an order made in the Commission.  I have little doubt that that is so and that  this Court does have the power to grant a
stay of an order made below.  It would be surprising indeed if the Court did not have such power, and I think the intention
of the legislature must have been - in formulating the provisions of the subsection referred to so widely - to include what
one would naturally expect to find; namely, a power in an appropriate case to stay the order of the Commission from
which an appeal is brought.
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3 One case to which I refer (in which Franklyn J held that the subsection does include a power to stay) is State School
Teachers' Union of Western Australia & Anor v Bannon & Anor (1997) 77 WAIG 1647.  However, it has also been held
that the power will not be exercised and a stay will not be granted unless there are exceptional circumstances to justify it.
I refer to Burswood Resort (Management) Ltd v Australian Liquor, Hospitality & Miscellaneous Workers' Union (1996)
76 WAIG 1655.  I will accept this as the correct approach and I apply it in this case.  I think some regard must also be had
to the strength of the appellant's case.

4 I am not persuaded that the circumstances are exceptional in this case.  The only circumstance that might possibly be
described as exceptional is that before this employee will become operational as a locomotive driver, he will require
retraining, perhaps lengthy retraining in view of the length of time that he has been not working as a locomotive driver.
In that time there have been technological changes as well as different and new locomotives commissioned.

5 In respect to those areas of his vocation, it is natural to expect and the affidavit indicates that he will require substantial
retraining, but I am not convinced that this is an exceptional circumstance.  Retraining where a person has been dismissed
and is reinstated can hardly be regarded as exceptional.

6 That the employer is prepared to continue salary payments, as it is in this case, until the appeal is disposed of is a little
unusual.  I accept that it may even be very unusual but of itself it does not constitute a relevant exceptional circumstance.

7 Furthermore, I have distinct reservations as to the strength of the appellant's case generally and, in particular, reservations
as to whether there is an error of law in the decision below.  I do not go into those matters for obvious reasons.  It is
sufficient for me to say that, all in all, this is not a case in which this Court ought to make an order staying the order for
reinstatement made below, and the application must be dismissed.

_________

2002 WAIRC 04774
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES BHP BILLITON IRON ORE PTY LTD, APPLICANT
v.
CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE ANDERSON (PRESIDING JUDGE)
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO/S. IAC 10 OF 2001
CITATION NO. 2002 WAIRC 04774
_________________________________________________________________________________________________________

Result Stay application dismissed
Representation
Applicant Mr RL Hooker (Of Counsel)
Respondent Mr DH Schapper (Of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr RL Hooker (Of Counsel) for the Applicant and Mr DH Schapper (Of Counsel) on behalf of the Respondent,
THE COURT HEREBY ORDERS THAT�

The application be dismissed
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of Court.

[2002] WASCA 22
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
CITATION : Q-VIS LTD v. GORDON [2002] WASCA 22
CORAM : ANDERSON J  (Presiding Judge)

SCOTT J
McKECHNIE J

HEARD : 1 FEBRUARY 2002
DELIVERED : 1 FEBRUARY 2002
FILE NO/S. : IAC 5 of 2001
BETWEEN : Q-VIS LTD

Appellant
AND
SIMON DOIG GORDON
Respondent

Catchwords�
Industrial law - Unfair dismissal - Claim for compensation - Assessment - Relevance of concurrent remedies
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Legislation�
Industrial Relations Act 1979 (WA), s 23A(1)(ba)
Result�
Appeal dismissed
Category:    B
Representation�
Counsel�

Appellant : Mr P G Clifford & Mr T M Retallack
Respondent : Mr R L Le Miere QC & Mr D G Berg

Solicitors�
Appellant : Wilson & Atkinson
Respondent : Mallesons Stephen Jaques

Case(s) referred to in judgment(s)�
Nil
Case(s) also cited�
Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8
Capewell v Cadbury Schweppes Australia Ltd (1998) 78 WAIG 299
Gilmore v Cecil Bros & Ors (1996) 76 WAIG 4434
Manning v Huntingdale Veterinary Clinic (1998) 78 WAIG 1107
Manser v Spry (1994) 181 CLR 428

1 ANDERSON J  (Presiding Judge):  This is an appeal from the Full Bench of the Industrial Relations Commission
dismissing the appellant's appeal from a decision of Beech C in an unfair dismissal case.  The point which is presented for
consideration is whether, in assessing the monetary compensation which may be awarded under s 23A(1)(ba) of the
Industrial Relations Act 1979 (WA), the Commissioner should make an allowance by way of a discount from the amount
awarded if, at the time of the assessment of compensation by the Commissioner, it should appear that the applicant for
relief in the Commission has commenced proceedings in a common law court for damages for breach of contract (that is,
for damages for wrongful dismissal as that cause of action is known to the common law) or for specific performance of
that contract which may result in a monetary award.  Beech C assessed compensation in a manner as to which no
exception is now taken except for this aspect of the assessment.

2 It was contended before him, I think, and anyway it was contended on appeal to the Full Bench, and it is now contended
before us, that the respondent, who was the applicant in the unfair dismissal proceedings, should suffer some form of
discount from his monetary compensation awarded in those proceedings on account of his pursuit of common law
damages outside the Commission.

3 Central to the argument is the proposition that no award of compensation in unfair dismissal proceedings which fails to
take account of the fact that there are concurrent common law proceedings on foot instigated by the applicant can be fair
or equitable or in accordance with the substantial merits of the case.

4 This proposition was rejected by the Full Bench and, in our opinion and with great respect, it was rightly rejected.  The
mere fact that the victim of an unfair dismissal has started other forms of action in order to obtain relief arising from the
fact of his or her dismissal does not amount to so-called double dipping.

5 Putting that another way, it cannot be relevant, in my opinion, to say in answer to a claim for compensation in an unfair
dismissal case brought pursuant to s 23A(1)(ba) that the applicant may have other remedies - that he can sue at common
law.

6 I can see nothing in the Act, that is, the Industrial Relations Act, including the requirement in s 26 that the Commission is
to act according to equity and good conscience and the substantial merits of the case which requires the Commission to
take into account the fact that the applicant may have other monetary remedies, or that he does have other monetary
remedies, or that he may have begun proceedings to enforce those remedies.

7 That he may have such rights and may have moved to exercise them does not affect the fair assessment of his loss or
injury within the meaning of s 23A(1)(ba).  It seems to me that any unfairness that might conceivably arise out of the
pursuit by an applicant of concurrent proceedings for relief would not arise unless and until there was a failure by one
tribunal to take into account an actual monetary award made by the first tribunal arising from the dismissal.  They are my
reasons for coming to the conclusion that this appeal should be dismissed.

8 SCOTT J:  I agree, for the reasons given by the Presiding Judge, that the appeal must be dismissed.  In my view where,
as here, the application under s 23A of the Industrial Relations Act 1979 was brought prior to the conclusion of the civil
proceedings, the learned Commissioner at first instance had an obligation under s 23A(1)(ba) to make an assessment of
the appropriate compensation in all the circumstances of the case as they then appeared.  It would have been improper for
that Commissioner to take into account the fact that other proceedings were then in existence unless those proceedings
had been concluded and an award of damages in the civil proceedings had been made.

9 That was not the case here, and indeed it is not the case even today, that those proceedings have been concluded.  It
simply is a forensic fact that the proceedings under the Industrial Relations Act 1979 were heard first and proceeded to
conclusion.  All that is being said today in these appeal proceedings is that a writ has been issued to claim common law
damages.  In those circumstances, in my view, the fact of the issue of that writ had nothing to do with, nor could it be
taken into account in, making an assessment of compensation under s 23A of the Industrial Relations Act 1979.  I agree
that this appeal should be dismissed.

10 McKECHNIE J:  For the reasons given by the presiding Judge of this Court and also by Scott J, I also agree that this
appeal should be dismissed.
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FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 04758

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GARY EDWARD GARBETT, APPELLANT

v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J H SMITH

DELIVERED WEDNESDAY, 6 FEBRUARY 2002
FILE NO/S. FBA 28 OF 2001
CITATION NO. 2002 WAIRC 04758
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr B F Stokes, as agent
Respondent Mr A D Lucev, Mr P G Brunner and Mr H M Downes of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�)

against, it would seem, the whole of the decision of the Commission, dated 9 May 2001,constituted by a single
Commissioner, in matter No 791 of 2000 whereby he dismissed an application brought by the abovenamed appellant
pursuant to s.29 of the Act.

APPLICATION TO AMEND THE APPEAL GROUNDS
2 The abovenamed appellant, Mr Gary Edward Garbett, appeals on the following grounds, as amended:-
 �The learned Commissioner of the Industrial Relations Commission erred in law and fact in that�

1. In finding as a fact that at the time of termination on the grounds of redundancy the Applicant was
performing the duties of a purchasing officer and had equal status with the other three purchasing officers.
In making this finding of fact the learned Commissioner failed to take into account a number of matters
particularised.

2. In assessing the credibility of respective witnesses the learned Commissioner failed to consider a number of
factors particularised.

3. In assessing the fairness of the review of the Purchasing Office and Stores claimed to have been undertaken
by Kelvin Ryan in September through to December, 1999 the learned Commissioner failed to consider a
number of factors particularised.

4. In assessing the Respondent�s compliance with its statutory obligations contained in sections 40 & 41 of the
MCEA, the learned Commissioner failed to consider a number of matters particularised.

5. In assessing the genuineness of the decision to render the Applicant�s position redundant the learned
Commissioner failed to consider, in finding that the termination was within the definition contained in
section 40 and section 41 of the MCEA, as a matter of law insofar as it is particularised in paragraphs (iv)
and (v) of this paragraph.

6. In reaching his findings of fact the learned Commissioner failed to act with procedural fairness toward the
Applicant in that he repeatedly:
(i) offended against the rule in Browne v. Dunn;
(ii) refused to order the Respondent provide adequate discovery of numerous documents;
(iii) unduly limited cross-examination of the Respondent�s witnesses;
(iv) denied the Applicant the opportunity to lead rebuttal evidence, and
(v) allowed the unfair cross-examination of the Applicant to continue unreasonably.�

OBJECTION THAT THE APPEAL WAS OUT OF TIME
3 A submission that the appeal was incompetent as being out of time and a consequent application for it to be dismissed for

that reason were respectively rejected and dismissed by the Full Bench. The decision in this matter was delivered on 9 May
2001 and was deposited on 10 May 2001 and the notice of appeal was filed on 31 May 2001. S.49(3) of the Act provides
that an appeal under s.49 shall be instituted within 21 days �of the date of the decision against which the appeal is brought�.
This Commission, in a number of matters, and the Full Bench by a majority in Registrar v MEWU and Others (1994)
74 WAIG 1487 held that there was no decision which had been perfected until it was deposited in the Registry, having
regard to s.36 of the Act. That was certainly the view also taken in McCorry v Como Investments Pty Ltd 69 WAIG 1000 at
1001-1002 (IAC) per Brinsden J and in CMEWU v The United Furniture Trades Industrial Union of Workers, WA
70 WAIG 3913. The appeal was clearly instituted within the 21 days prescribed by s.49(3) of the Act in that the decision
was only a decision which might be appealed against by when it was deposited in the office of the Registrar on 10 May
2001. The appeal was filed within 21 days of that date and was not out of time.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 213

BACKGROUND
4 Evidence was given at first instance by the applicant, Mr Gary Edward Garbett, by Mr Frank Lazenby and by Mr Gary

William McCorkell, on his behalf. For the respondent, Mr Kelvin Robert Ryan, the respondent�s Engineering and Services
and Manager and formerly its Human Resources Manager, gave evidence, and Mr Stewart Vernon Wheatley, the
Procurement Manager of the respondent, gave evidence.

5 Mr Gary Edward Garbett applied, by application filed in the Commission on 24 May 2000, pursuant to s.29(1)(b)(i) of the
Act, claiming that he was harshly, oppressively or unfairly dismissed by the respondent company on 18 May 2000 in that
he was made redundant without any prior consultation in breach of s.40 to s.42 of the Minimum Conditions of Employment
Act 1993 (hereinafter referred to as �the MCE Act�). The application made no allegation that his employment was
otherwise unfairly terminated. He sought reinstatement or, in the alternative, an order for the payment of the maximum of
six months� compensation. At the time of the hearing he was 55 years of age.

6 Mr Garbett�s agent, in a letter to the respondent of 18 September 2000, gave particulars of the grounds which he said
caused the redundancy to be unfair, which are as follows:-

�1. The applicant was ostracized upon his return from leave on 1st May 2000;
2. The applicant wasn�t advised that his position was under review;
3. He wasn�t given an opportunity to contribute input to review;
4. Stewart Wheatley, Kelvin Ryan nor other senior management didn�t consult with the applicant concerning

the decision to abolish his position;
5. The applicant wasn�t given time to accept decision or seek alternative opportunities within respondent

company;
6. The respondent didn�t engage in a selection process from the applicant�s section when deciding to terminate

the applicant;
7. This was but the latest of several attempts by Stewart Wheatley to get rid of the applicant, &
8. The applicant wasn�t offered an opportunity to work out his notice period.�

7 At the time of his dismissal, Mr Garbett was employed as Senior Purchasing Officer by the respondent and, in fact, was
employed by the respondent, a manufacturer of bricks and other material, from 11 May 1994 to 18 May 2000. His
responsibilities as at 18 May 2000 included directing purchases for maintenance, replacement of motor vehicles, supply
agreements for commodities, hire equipment and supply support services, e.g. telephones and property maintenance. He
said in evidence that his salary was $54,689.00 per annum, and he was provided with a company car.

8 Mr Garbett also asserted that the position was not, in fact, made redundant because of the definition in s.40(1) of the MCE
Act in which �redundant� is defined as follows:-

��redundant� means being no longer required by an employer to continue doing a job because, for a reason that is
not a usual reason for change in the employer�s work-force, the employer has decided that the job will not be done
by any person.�

9 At the time of the hearing at first instance, the appellant was 55 years of age. In 1994, Mr Garbett had applied for a position
advertised by the respondent in a newspaper, the position being that of Senior Purchasing and Store Manager. In that
capacity, he was, as the evidence revealed, responsible for the supervision of 12 to 15 staff and was, as was admitted by
witnesses for the respondent, the senior man in the area. He remained in that position performing the relevant duties and
was answerable as a manager to the Operations Manager, Mr Vincent Scarvaci. Mr Garbett did tender in evidence an
organisation chart which he had prepared in relation to the organisation whilst he was the Senior Purchasing and Store
Manager, but this organisation chart had not been �signed off� as approved by Mr Scarvaci.

10 In March 1998, after having three weeks sick leave, he was called to a meeting by Mr Scarvaci and told by him that a
review of the structural operations of the respondent had taken place. The memorandum dated 17 February 1998 to
Mr Garbett confirmed this and confirmed his responsibility for the store personnel at Whiteman�s.

11 From March 1998, as was not in issue, his contract of service was �revised�. As a result, on 30 March 1998, Mr Scarvaci
wrote to him proposing that he accept the lesser role, less pay and inferior conditions, and, in particular, that he accept a
reporting role which he had not had before to a newly appointed Procurement Manager. In other words, he would not report
to Mr Scarvaci but would report to a lesser manager, a Procurement Manager. It was also proposed a reduction in
remuneration and the loss of a company vehicle with which he had been provided. However, that reduction in remuneration
and the loss of a company vehicle was not brought about. As he admitted, he had been subject to criticism by Mr Scarvaci,
the validity of which criticism he denied. As he said, he resented the attempts to reduce his role and his terms and
conditions and put this to Ms Dale Colhoun, the Human Resources Manager of the parent company of the respondent,
Boral Resources Ltd. There was correspondence between his employer and Mr Garbett, and Mr Garbett sought the advice
of an industrial agent, Mr Raymond Clohessy. Ms Colhoun, in fact, came to Perth to attempt to resolve this dispute. In any
event, notwithstanding this attempt, a Procurement Manager, Mr Stewart Wheatley, was appointed from outside the
organisation.

12 A memorandum was forwarded on 15 May 1998 to all Departmental Managers by Mr Scarvaci as Operations Manager. In
this he advised, inter alia, as follows:-
(a) That Mr Wheatley had recently joined the respondent in the �newly created role of Procurement Manager reporting

to the Operations Manager�.
(b) That in this role Mr Wheatley would assume responsibility for all of the procurement functions of the company and

that he would liaise with Boral procurement personnel.
(c) That Mr Garbett �continue in the position of Purchasing Manager and will report to Stewart�. As Mr Garbett

admitted, he became the Purchasing Manager with diminished authority. On his own evidence, and on all of the
evidence, he went from being boss of his own show (see page 31 of the transcript at first instance (hereinafter
referred to as �TFI�)) to being answerable to Mr Wheatley.

13 Quite clearly Mr Garbett accepted the new or varied contract of service and worked under it and subject to Mr Wheatley,
accepting the terms offered him. He did complain about Mr Wheatley as domineering, in evidence.

14 In August 1998, Mr Paul Arndt became the new General Manager of the respondent and Mr Kelvin Ryan, shortly after,
became the Manager. Mr Garbett admitted in evidence, that after Mr Arndt took up his appointment there occurred a series
of group meetings with the workforce at which it was made clear that things were going to change; and that indeed
everything and the whole of the process of how they did business was under review (see page 103-104 (TFI)). It was clear
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that people had to fit in or move out. It was also the case that with the appointment of Mr Arndt all areas were put under
pressure to perform.

15 There was evidence from Mr Garbett that Mr Wheatley used bad language which offended and embarrassed some other
employees who complained about it, but that no action was taken. He also complained in evidence that Mr Wheatley had
sold to Mr Frank Lazenby a quantity of surplus material on behalf of the respondent company without complying with the
proper procedures. However the evidence was clear that Mr Wheatley�s language was no worse than anyone else�s. The
witnesses for the respondent too, made no complaint about this.

16 In November 1998 (see page 38 (TFI)), there was instituted, on Mr Garbett�s evidence, a change in reporting from the
Operations Manager to the Commercial Manager, Mr Richard Hyland. That is, of course, that he reported through
Mr Wheatley to Mr Hyland. He believed, he said, that he had a cordial relationship with Mr Hyland.

17 In November 1998, there was a significant meeting between Mr Garbett and Mr Hyland at which Mr Garbett�s
management style was discussed with him, it would seem, in critical terms. He was also advised of demotion of him which
was admitted in evidence unequivocally by Mr Garbett to be a demotion (see page 40 (TFI)), although he purported to
retreat from that position later in his evidence, and it was confirmed unequivocally as a demotion by Mr Ryan and
Mr Wheatley in their evidence.

18 In his evidence in chief, Mr Garbett agreed that what occurred was a demotion because he would not henceforth perform all
of the management functions which he had previously enjoyed.

19 He was formally advised by Mr Hyland in a letter dated 18 November 1998 (see page 48 (AB)) that there was a
restructuring and that in the new structure his title and role would be �Senior Purchasing Officer� (see also pages 278-
284 (TFI)). His remuneration, he was told, would remain unchanged, but importantly he was specifically advised as
follows:-

�Your role and that of the other Purchasing Officers report directly to the Procurement Manager, Stewart
Wheatley.� (my emphasis)

(There were at all material times four purchasing officers, including Mr Garbett).
20 Mr Garbett said in evidence in chief that, whilst before this change he was an individual who enjoyed a degree of autonomy

in relation to decision-making aspects of the operation in the area in which he would be Departmental Manager, this was
not the case anymore. He underwent a significant drop in status. He freely admitted that he felt as if his responsibilities and
the overall part which he had to play in the organisation were diminished. He agreed that he changed from being
Purchasing Manager to Senior Purchasing Officer, but did not however agree that there was a �... reporting role of
purchasing officers including himself as senior purchasing officer to Mr Stewart Wheatley�. Mr Ryan confirmed in his
evidence that this was a demotion from Purchasing Manager to Purchasing Officer. Later in evidence Mr Garbett purported
to say (see page128 (TFI)) that his being placed in the position of Senior Purchasing Officer was not a demotion. This was
clearly a contradiction of what he said earlier in evidence. Further, Mr Ryan confirmed in evidence that he had dictated a
letter confirming that Mr Garbett�s role was that of other purchasing officers and that he reported directly to Mr Wheatley
as did other purchasing officers.

21 In 1999, there was, according to the evidence and cross-examination of Mr Ryan, a performance appraisal which all
purchasing officers underwent. They were all rated fully satisfactory, except for Mr Garbett who was rated �improvement
required�. It is quite clear that he agreed with the performance appraisal result and that he admitted this in evidence. He
also acknowledged, in writing, on the document itself that he agreed with the result.

22 In April 2000, he returned from leave to find that the office which he occupied with another purchasing officer,
Ms Caroline Jamieson, was partitioned so that he and she then had each a small office instead of both occupying one office.
This was a matter of complaint by him in evidence. He alleged, as a result, that he felt ostracised and that his work area was
reduced. He was given no explanation for this occurring he said, nor was he consulted about it. There was no evidence that
he was consulted about it. There was some hearsay evidence that Ms Jamieson said that she had been glad to be removed
from working in the same room as him.

23 On 18 May 2000, Mr Wheatley rang him and asked Mr Garbett to come to his office. Present were Mr Wheatley and Mr
Kelvin Ryan. There Mr Garbett was told, in the course of a short interview, that a review had occurred of the stores and
purchasing department as a result of which his position as Senior Purchasing Officer had been made redundant effective
immediately, and, as a result, his employment would terminate that day. He was also told that no alternative positions were
available. This, he said, did not accord with Mr Garbett�s evidence which was to the contrary.

24 He also complained that there had been no selection process and no communication of any proposed retrenchment. He said
he had not heard of the Boral Support Services Review, which, on the evidence, was a review of support services within
Boral organisations and departments throughout Australia.

25 His dismissal, following his position becoming redundant, was confirmed in a memorandum to all employees of the
respondent from the General Manager, Commercial, Mr Hyland, dated 18 May 2000. Mr Ryan said that he was the team
leader of Boral Support Services Review, and that the personnel in the purchasing department were subject to that review.
He did not discuss the situation before giving the letter to Mr Garbett advising of his position becoming redundant and of
his dismissal. The discussion at the meeting was very brief. Mr Garbett, as was admitted by Mr Ryan, was not given a copy
of the Boral Redundancy Policy, which policy was implemented in relation to his redundancy. There was evidence from
Mr Wheatley and Mr Ryan who had asked if he wished to go immediately or not and said that he wished to make a clean
break. They said that they in fact offered him a car for a week but he said that he wished to make a clean break. His
evidence was that he was given no opportunity to work out his notice. It was his complaint, too, that he could have filled
another position, which he was not offered the opportunity to do. In particular, his evidence was that Mr Vincent Gahan,
the Maintenance Manager, was retiring on 30 June 2000, and that he, Mr Garbett, could have replaced Mr Gahan. For this
assertion, he relied on the fact that he had, what he said was, a relevant trade qualification, that of fitter and turner. Mr Ryan
and Mr Wheatley, in evidence, denied that such a position was available to him, gave evidence which was not contradicted
that the position had not been filled, and further gave evidence that Mr Garbett was not capable of filling it.

26 Before his dismissal, as he admitted in evidence, the duties of senior purchasing officers were 80 to 90 percent the same as
those being performed by other purchasing officers. He then went on, in evidence, to deny what he had said, namely that
the duties which he had performed as a senior purchasing officer were to 80 to 90 percent the same as those performed by
other purchasing officers. Inter alia, he described himself as 2IC to Mr Wheatley. He said that personnel problems were
brought to him and that occupational safety matters were, as Senior Purchasing Officer, also his responsibilities. He said
that Mr Wheatley granted to him full autonomy within his department. He said that he had special duties above the other
purchasing officers in respect of freight consignments. Any significant difference from the role of other purchasing officers
was denied by the witnesses for the respondent in evidence in some detail, it being their evidence that all four purchasing
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officers performed the same duties. They also denied that other persons reported to him, as he asserted. They also denied
that he had any responsibility for personnel or occupational health and safety. In any event, Mr Garbett said
(page 130 (TFI)) that his role in co-ordinating stores had diminished a great deal and that he had reduced involvement in
general day to day activities in connection with the stores.

27 In relation to the supervision of staff after Mr Wheatley became Procurement Manager, it is clear from his evidence, which
was not denied, that it was he who approved the leave of staff including the purchasing officers. He also conducted
performance reviews as well as acting in a managerial role which Mr Garbett did not.

28 Significantly, Mr Ryan referred to exhibit GG42, the outcome of the two step appraisal review conducted by him of all
purchasing officers in which Mr Garbett received an �improvement required� rating. That he said, and it was not denied,
was below the benchmark required of an employee. Mr Ryan gave further evidence as follows:- Remedial action would be
required to be taken to �pull somebody out of such a grade�. This appraisal was �signed off on� by Mr Wheatley and by
Mr Hyland. This meant that the report was fully accepted and evidenced by the employee. He said that often such a rating,
if there is no improvement in performance, meant the employment would be terminated as an ultimate end. Mr Ryan said
that a selection process was used to identify Mr Garbett for redundancy, and a decision was made to make him redundant.
Whilst the process was occurring, they did not tell him because it was not just him whom they were considering for
termination. They did admit, however, that they certainly did not sit down with him until the morning of 18 May
2000 when they made the decision known to him. It was the General Manager, Mr Arndt, however, who made the decision.
The redundancy was decided upon because there were discussions with Mr Hyland and Mr Wheatley about the cost
position in stores and they agreed that the cost had to be reduced and someone had to go. Mr Ryan said in evidence that the
choice was glaringly obvious because the worst performer, in stores, namely Mr Garbett, was costing twice as much as
anyone else in the same role.

29 On the night of 17 May 2000, according to Mr Ryan, he went to see Mr Arndt and advised of the proposed redundancy. He
sought permission to proceed to make the position redundant. Mr Arndt gave his consent and it was the next day that they
saw Mr Garbett and advised him that the position had been made redundant, and he could work through his notice or go. It
was then that Mr Garbett said, according to Mr Ryan and Mr Wheatley, that he wished to make a clean break. It was then
that he asked Mr Garbett if he wished to speak to his friends and colleagues and he said yes, which he did. He then left.

30 In terms of the Boral Redundancy Policy, Mr Garbett was, according to Mr Ryan, entitled to two weeks pay for every year
of service. To enable Mr Garbett�s reinstatement, Mr Ryan said, would require the redundancy of two other purchasing
officers. He said that Mr Vincent Gahan, the former Mobile Vehicle Workshop Manager, had not been replaced. Mr Ryan
also gave evidence that he asked a Boral employee in Sydney, Mr Mark Radford, to prepare an estimate of the amount to be
paid by way of severance payment so that if Mr Paul Arndt decided to proceed with the redundancy they would know what
amount was involved. His request was made two or three days before the dismissal occurred. The letter of dismissal handed
to Mr Garbett on 18 May 2000 was probably drafted the day before, subject to Mr Arndt�s decision to proceed with the
redundancy or not. However, it was printed off on the morning of 18 May 2000. Mr Ryan asked for the relevant documents
to be prepared the day before in anticipation of an answer �Yes� from Mr Arndt. This was before he saw Mr Arndt for his
decision. He also referred in evidence to the amount of the redundancy payment of $30,659.01 credited to Mr Garbett�s
account on 17 May 2000, that is the day before Mr Garbett was informed of the decision and was, in fact, dismissed.
Mr Ryan�s evidence, which was not shaken, was that the payment of the monies was a processing error made by the people
in Sydney who did not understand what the request was. He reiterated that Mr Garbett was given an opportunity to work
out his notice. He confirmed that the Boral Redundancy Policy was not shown to him. He assumed that the policy was
confidential. Mr Garbett, on 18 May 2000, was also orally offered a car, but declined that offer. The redundancy, he said,
was based on performance and cost, but primarily on cost, performance being secondary and cost a 60 percent ingredient of
the reasons. He reiterated that Mr Garbett was costing double the cost of the other purchasing officers, and was the worst
performer. This evidence of Mr Ryan was affirmed in cross-examination. Since one person had to go, the choice was
obvious, Mr Ryan said. Mr Gahan�s position was not offered to Mr Garbett because he did not have the management
expertise to carry out that function. They did give consideration to other jobs which might be available to him in the
company and informed him that this had been the case at the termination meeting. The review process leading to the
making of his position redundant and the dismissal lasted several weeks and all the purchasing officers were considered for
redundancy. The redundancy was necessary because there was a significant downturn in the industry and it was necessary
to get the costs in the stores significantly lower. This was a redundancy based on the costs position. Indeed, the Boral
Review was continuing still, he said, at the time of the hearing.

31 Mr Stewart Wheatley, the Procurement Manager, gave evidence that he commenced employment as such with the
respondent on 20 April 1998. He was in charge of the supply and warehouse functions of the respondent with a broader role
also in the Boral Group. Midland Brick is 100 percent owned by Boral. His role was and is directed to human resources
management, amongst other things. When he first started, Mr Garbett was answerable to him and in charge of
15 employees. After three months, Mr Garbett was put in charge of the purchasing side only. Mr Wheatley took the
warehousing work off Mr Garbett because he thought that it was not being handled well. Mr Wheatley said that later the
supply function was put in the charge of Mr Richard Hyland and Mr Garbett was appointed as purchasing officer with the
title �senior�. At that point he was answerable to Mr Wheatley. All of the purchasing officers were answerable to
Mr Wheatley. The accounts payable officer answered directly to Mr Wheatley. He also confirmed that the change to the
role of purchasing officer amounted to a demotion and he was demoted from the senior man in purchasing to Purchasing
Manager before that and then subsequently Senior Purchasing Officer. No one reported to him when he was senior
purchasing officer.

32 Mr Wheatley confirmed that there was a review running across the whole of Boral and involving Mr Kelvin Ryan, the
Engineering and Services Manager. Mr Ryan looked at the performance of the people in the purchasing area and the
appraisals which they had done. Mr Garbett was the worst performing person in that area at the time. There were numerous
conferences and meetings of staff to put them �on the focus of where they were�. No employees were excluded from the
review. Mr Arndt made it clear at meetings that if employees did not come up to a reasonable standard then they had to go.
It should have been common knowledge, he said, that everything was under review. Performances were related to the
review, he said. If people did not perform within the department, then positions might be made redundant. He was critical
of the way that stores had been run.

33 He described the duties which Mr Garbett had before he was made redundant, which were attending to the residue of the
work relating to motor vehicles and telephones which workload had been reduced a great deal. The rest of his duties
amounted to general duties similar to what Mr Tom Wilkinson, another purchasing officer, was performing. Fifty percent
of his time involved general duties and his function was not different to that of other purchasing officers, Mr Wheatley said.

34 There were at the same time major changes in other departments. The changes brought about a reduction in the workload of
the purchasing officer personnel. Those changes increased efficiency. Ultimately, those changes led to there being a surplus
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of staff. The Boral Support Services Review commenced in 1999. Mr Garbett was demoted because he failed to follow
procedures. He was the worst performing purchasing officer. No purchasing officers reported to him after he was demoted
to Senior Purchasing Officer. His remuneration had been increased in August 1998, because of earlier reviews and he did
receive an increase �to try and meet the demands being put upon him�.

35 The appraisal document (exhibit GG42) was referred to by Mr Wheatley in evidence. He said that no other employee in the
purchasing department was rated �improvement required� that year. The others all achieved a fully satisfactory report.
Mr Garbett had not achieved performance objectives set by Mr Garbett and himself. His failure to reach objectives was
raised with him several times by Mr Wheatley. Mr Garbett�s office was partitioned and he was given an office to himself. It
was not practical to reinstate him. To do so one would have to sack others. Mr Wheatley did admit that he failed to find
some duty statements in cross-examination.

36 There was evidence by one Gary William McCorkell, a friend of Mr Garbett since 1987, who described him as a �man of
top integrity� who was distraught about his dismissal.

The Disposal of Equipment
37 There was evidence from Mr Wheatley and Mr Frank Lazenby, the Manager and Director of a company entitled WA Truck

Repairs Pty Ltd, and a person who had known Mr Wheatley for 20 years or more. Mr Lazenby entered into a contract on
his company�s behalf with Midland Brick through Mr Wheatley to purchase material, it would seem to be surplus material,
at the rate of $20.00 per ton. Mr Ryan said in evidence that he knew no impropriety on the part of Mr Wheatley in this
matter and added that he had conducted his affairs with integrity. There was no complaint, in evidence, or action taken by
the respondent about this matter. There was some reference to Mr Ryan�s acquisition of a property at Toodyay in which
Midland Brick had a pit operation to procure clay. The evidence was that he became involved in negotiations to reduce the
royalty, but there was no complaint about that by his employer in evidence and no evidence that his employer had any
concern about the matter.

FINDINGS AT FIRST INSTANCE
38 The Commissioner at first instance found the following:-

(a) That the respondent had discharged the onus in proving that there was a valid redundancy and that the employer
was engaged in an extensive review of its operations.

(b) That Mr Garbett�s position was not filled by anyone else following his termination, which followed a series of
reviews including an assessment of Mr Garbett�s work area and a decision to reduce costs by $100,000.00.
Mr Garbett�s duties were picked up by the remainder of the staff in purchasing and the unchallenged evidence was
that this change was operating well.

(c) That the redundancy was effected to save costs and that Mr Garbett was made redundant largely, but not solely, for
costs reasons, the other factor being performance.

(d) The Commissioner did not accept, the employer having made a choice between Mr Garbett and other purchasing
staff, Mr Garbett�s equivocal and unconvincing evidence that there were other positions for which he could have
been considered.

(e) That Mr Garbett, on the evidence, was offered the opportunity to work out his notice and he did not consider that
there was any malice or oppression in the changes to the office accommodation on the part of the respondent.

(f) That, whether another employee should have been chosen for redundancy instead of Mr Garbett, was not
established by Mr Garbett.

(g) That the respondent had not offended the requirements of the MCE Act.
(h) That the evidence was that Mr Garbett was not targeted for cost cutting and that other workers were made

redundant and operation of costs, including the costs of inventory, were reduced and continued to be reduced.
(i) That this fitted within the definition in s.40 of the MCE Act.
(j) That, as to s.41(1)(b) of the MCE Act, the Commissioner accepted Mr Ryan�s evidence and that, whilst the

respondent had not been sufficiently careful, this provision of the MCE Act was not breached.
(k) That, whilst he considered a greater level of discussion with Mr Garbett would have been appropriate, weighing up

all of the circumstances in the matter, he did not consider that Mr Garbett�s selection for redundancy was unfair,
harsh or oppressive, and accordingly would dismiss the application.

ISSUES AND CONCLUSIONS
Principles
39 It is necessary to observe that the decision appealed against was a discretionary decision as that term was defined in Norbis

v Norbis (1986) 161 CLR 513 (see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
40 Further, in determining the question of credibility, which questions were determined in this matter, the Full Bench was

bound by the well known principle in Devries and Another v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 which is as follows:-

�A finding of fact by a trial judge, based on the credibility of a witness is not to be set aside because an appellate
court thinks that the probabilities of the case are against � even strongly against � that finding. If the finding
depends, to any substantial degree, on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable�.

(See also State Rail Authority of New South Wales v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306).
41 As a discretionary decision then the appellant must establish that the exercise of the discretion at first instance miscarried,

applying the well known principles in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU
73 WAIG 220 (IAC)). Unless it is established by the appellant that the exercise of the discretion at first instance miscarried,
then there is no warrant for the Full Bench to interfere with the exercise of that discretion, in particular, no warrant to
substitute its decision for that of the Commissioner at first instance.

42 The substance of the complaint in this matter at first instance was that the dismissal for redundancy was unfair. Mr Garbett
complained that he was made redundant without any prior consultation in breach of s.40 and s.42 of the MCE Act. The
particulars of the claim at first instance were provided in letter form in a letter for the applicant�s agent which sets out a
number of particulars. Save and except for particulars 7 and 8, the particulars allege complaints about the process of the
redundancy and subsequent termination.
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Ground 1
43 An issue was raised by ground 1 of the appeal that Mr Garbett was a Senior Purchasing Officer who had senior status

compared to the other purchasing officers because of the salary which he was paid. It is quite clear on the evidence that he
was not a Senior Purchasing Officer with any managerial powers. That was the clear evidence of Mr Ryan and
Mr Wheatley, which was not in any way contradicted with any conviction. It was corroborated in part by Mr Garbett�s own
evidence that he lost managerial responsibilities and his status was diminished. In any event, we do not think that that could
be relevant. It was clear that he was demoted; as he himself admitted, it was clear that he was no longer a manager; it was
clear that the senior purchasing officer title was only that; and it was clear, on all of the evidence, that whether he was a
senior purchasing officer of any substance or not, that he was part of a department of four, that he was the worst performer
and that his salary cost the most when savings were required to be made. It is clear because that evidence was not
contradicted nor were the witnesses shaken in evidence, that his position was considered along with other positions for
redundancy and the retrenchment which would follow redundancy. The fact that his performance was the worst of all the
four store staff was borne out by the appraisal review.

44 It was also made quite clear in the letter of 18 November 1998, to which we have referred above, that he, like all
purchasing officers, would report to the Manager, Mr Wheatley. Indeed, it would seem somewhat unlikely that
Mr Wheatley was the Manager and that the four purchasing officers were not required to report to him direct. This was also
all borne out by the evidence that 80 to 90 percent of his and the other purchasing officers� time was spent on direct
purchase activities and that activities of all four purchasing officers were substantially the same, something which
Mr Garbett freely admitted and unequivocally admitted in evidence in chief (see page 107 (TFI)) and which he admitted,
including his admission that primarily he was doing direct purchasing activities for goods and services required to be
supplied by outside suppliers. This, he said, was a similar function to that being performed by the other three purchasing
officers (see page 115 (TFI)), and he also agreed that it would be a fair statement that all four of them spent the majority of
their time on direct purchase activities and that comparing those activities between each of the four of them would be a fair
comment. The activities were 80 to 90 percent the same (see page 116 (TFI)).

45 Later, he attempted to dilute this evidence by self contradiction, and his evidence, generally, therefore, since it was self-
contradictory on such important matters, could not be regarded as reliable. Another example, too, was that Mr Garbett said
that he was unaware of the Boral Review which, given the participation of Mr Ryan in it, and the whole atmosphere of
change and review, would be rightly thought to be highly unlikely the Commissioner found. Therefore, it was open to the
Commission at first instance to find, as it did, that Mr Garbett�s evidence was not to be preferred to that of Mr Wheatley
and Mr Ryan, which, on this significant matter (see pages 568-575, 590, 598 and 692 (TFI)) was not at all self-
contradictory and was not shaken.

46 In any event, as we have outlined the evidence above in detail, (and for the reasons expressed by the Commissioner at first
instance who did not misuse his advantage in seeing the witnesses), there is indeed sufficient evidence to enable the
Commission to find that Mr Garbett was a purchasing officer with equal status to the other purchasing officers and
performing duties with no material difference each from the other. In particular he was, as the evidence for the respondent
said, performing the same duties as Mr Tom Wilkinson, another purchasing officer. He also gave evidence that 80 to
90 percent of his duties and that of other purchasing officers involved direct purchasing activities. That evidence was, in
substance, the same as the evidence of the witnesses for the respondent until Mr Garbett purported to contradict this later in
evidence (see pages 115-116, 568-571 and 598 (TFI)).

47 Further the evidence of Mr Wheatley was that Mr Garbett had no supervisory or managerial duties after November
1998 and his evidence, and as we have observed, it was open to accept his evidence in preference to that of Mr Garbett who
was self-contradictory and in other respects, on a fair reading of the evidence, not as reliable as Mr Wheatley or Mr Ryan,
and indeed, not a reliable witness at all. In addition, insofar as it was alleged in this ground, that documentary evidence was
sought to be adduced in rebuttal, it is not in fact clear what was sought to be adduced and what affect it might have.

48 Further, the evidence, even if it were accepted that Mr Wheatley assigned specific duties outside the normal role of
purchasing officer to Mr Garbett, and it was not accepted, and correctly not accepted, in fact, it was not evidence which
would have lead to a different finding. If he had performed the extra duties, which was open to find but he had not, then the
nature and extent of those duties were not clear, and, in any event, would have had to be considered against the fact that the
Commission was entitled to find, having accepted Mr Wheatley�s evidence, as it was open for him to do, and also Mr
Garbett�s own admission that the duties of all four officers were the same or substantially the same.

49 The evidence that Mr Wheatley would leave the appellant in charge of the purchasing officers when he was absent, does
not at all detract from the finding, which was open, that all four purchasing officers performed the same duties, or
substantially the same duties.

50 That he was left in charge when Mr Wheatley was out was not evidence that his duties were not substantially the same as
the other purchasing officers when there was direct evidence that they were. Mr Garbett�s evidence that he was responsible
for training personnel was caught up in the general and accepted denial of Mr Wheatley that he had any managerial duties
at all, given that his duties were the same as Mr Wilkinson�s and were 80 to 90 percent direct purchasing duties.

51 It is also simply irrelevant that Ms Jamieson did or did not embark on further studies or that the employment status
qualifications and experience and higher duties of other purchasing officers were generally inferior to that of Mr Garbett, if
that were so. The evidence which was accepted, and which the Commission was entitled to accept, was that all purchasing
officers performed generally the same duties. Further, as Mr Garbett himself admitted in the performance appraisal, he was
given a rating which found his performance to be, in general terms, unsatisfactory. The clear evidence was that the other
three officers� performances were not found to be unsatisfactory.

52 There was ample evidence whether exhibit GG23 had any meaning or whether Mr Hyland gave evidence in the
proceedings to support the Commission�s findings for all of those reasons.

53 Ground 1 was not made out.
Ground 2
54 As to the question of Mr Garbett�s evidence of Mr Wheatley�s alleged bad language, the clear evidence was that it was no

worse than that of any other employee. In any event, whether his language was bad, had no bearing on his credibility and
could not, given the whole of the evidence on a fair reading of it. There was ample evidence on which to judge the
credibility of the witnesses and ample evidence to lead to the conclusion that the Commissioner at first instance correctly
found that their evidence could be accepted. The Commissioner correctly found, too, this issue to be quite irrelevant.

55 Next, it was alleged the procedures for the disposition of assets, namely surplus material to Mr Frank Lazenby by way of
sales by Mr Wheatley, should be criticised. Mr Lazenby had been a friend of Mr Wheatley for some years and gave
evidence in the proceedings. We would observe that Mr Ryan gave evidence which was not at all controverted that
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Mr Wheatley had acted correctly at all times in his position. Mr Wheatley, Mr Lazenby and Mr Ryan all gave evidence that
it would not have detracted from such a finding where it was necessary. Mr Wheatley was a witness whose evidence the
Commissioner at first instance accepted, and Mr Garbett was one whose evidence he did not and he gave reasons for so
doing, which were valid. He said that Mr Wheatley gave clear and consistent evidence, which he did, and Mr Garbett
clearly did not on a clear reading of the reasons for decision (see reasons for decision, paragraphs 46, 47 and 50,
page 23(AB)). In any event, there was no evidence that he had not complied with the procedures or requirements of the
company, or certainly none from any employer witnesses, and there was no evidence of any view of the employer that Mr
Ryan had acted incorrectly. In any event, what Mr Ryan did in relation to the sale of the material to Mr Lazenby was, in the
context in which it was abused, entirely irrelevant.

56 As to Mr Ryan�s evidence, that was attacked in the grounds of appeal because Mr Ryan treated the Boral Redundancy
Policy and Review Report and other Boral documents as secret. He admitted that he did. He did so, he said, because of his
understanding of company policy. It was not the evidence that he was wrong in that view of company policy. If the policy
were wrong, then that was not something in relation to which Mr Ryan was culpable. There was no evidence that he was
wrong. In any event, such evidence was not at all material to any question of credibility on a close reading of all of the
evidence.

57 Next, there was no evidence that he did anything wrong in relation to motor vehicle accidents or that his dealings with the
company in relation to motor vehicle accidents, or that his dealings with the company in relation to the clay pits on land in
which he had an interest at Toodyay, were in any way to be properly criticised. Most significantly, there was no evidence
that the respondent was dissatisfied with Mr Wheatley�s conduct in relation to any of these matters. Again, none of these
matters went to the issues in the proceedings at all, and was simply irrelevant.

58 There was nothing in that evidence which might have properly affected the correct finding that he was a credible witness
(see paragraph 50, page 23 (AB)). Again there was no complaint by or on behalf of the respondent, and these matters were
all simply irrelevant.

59 As to the complaint that the witnesses were reluctant to produce documents to support contentions, no instance in this case,
can be drawn adverse or otherwise to their credibility because of that. A proper discovery and inspection process before the
case commenced, and the issue of summons to witnesses, might well have been of assistance to the applicant but it is not
clear to me on the submissions what effect the documents might have had one way or another. There was, as we have said,
more than sufficient evidence, on a fair reading of the evidence, for the Commissioner to find as he did.

Ground 3
60 This ground of appeal attacks the fairness of the review of the purchasing office and stores which was undertaken by

Mr Ryan from September 1999 to December 1999. By that ground it is asserted that in assessing the fairness of the review,
it is clear that he conducted that review without any direct notice or reference to or input from Mr Garbett as alleged. There
was, however, uncontroverted evidence from the witnesses for the respondent that it had been made clear by management
to employees through meetings and other communication that changes in performances were required, that changes all
round were to be made and that all employees were on notice as to these matters. In any event, the review led to the
requirement that savings of $100,000.00 be achieved in the stores area, and that a reduction in the value of the inventory of
stores should also be achieved. It is true that Mr Garbett was not specifically advised that his position was in jeopardy, but
he had already been twice demoted and had been criticised for his flaws as a manager and these matters had been discussed
with him. He himself had acknowledged the validity of the criticism that was made of him in that appraisal performance
report.

61 The Commissioner at first instance found, and it was open to so find on the evidence, that it was highly unlikely that, and,
indeed, more probable than not, that he was aware of the ongoing review of his area and that Mr Garbett was aware that he
was to improve his performance. Indeed, he was well aware because of his unsatisfactory rating in the performance
appraisal that his performance had to improve. In the light of all of that evidence, it was open to find that he was aware that
a review was occurring.

62 However, the respondent�s case was clear that Mr Garbett was not dismissed for poor performance, but rather,
preponderantly, because of the cost situation and he was the least efficient of the four persons occupying the position of
purchasing officer. His position was made redundant and he was dismissed ((ie) retrenched). What occurred was that by the
effecting of that redundancy, a saving was achieved by the abolition of one purchasing officer position. This saving was
achieved too because the reduction in the activities of other departments had an effect on the purchasing department so that
it did not require so many purchasing officers. It was plainly open to find, and it was the clear credible evidence that the
decision as to which position should be abolished in order to save money was made to effect a genuine redundancy. The
performances of the purchasing officers were considered and that was considered as an integral part of the decision as to
which position should be abolished. The emphasis was on cost.

63 That this was a true redundancy made the use of the respondent�s disciplinary procedures entirely inapplicable. Mr Garbett
was not dismissed as a disciplinary measure, but because his position was abolished. It was therefore not necessary to warn
him that his performance had to improve or that he would be dismissed, since that was not the point. The uncontradicted
and unshaken evidence was that his office was abolished because it was no longer required and because his position was
the most expensive (the primary reason for the redundancy was costs), and his performance in it the most unsatisfactory,
whilst the performance of the other employees was significantly good. It is quite clear that because their performances were
satisfactory and their salaries were less, that it would have been entirely unfair to the other purchasing officers to make their
positions redundant and retrench them. It was not suggested, on behalf of the appellant, that it would be fair to do so.
Accordingly, none of the allegations in ground 3 are made out. In any event, the review itself could not be unfair as a
review and did not constitute part of the process of selection for redundancy. The review was directed to establish what
savings could be made and was, in any event, as we understand the evidence, not part of the selection process for
redundancy and subsequent retrenchment. It was no ground, in any event, and it was not part of Mr Garbett�s case, nor was
it put as part of his case that any other purchasing officer should have been made redundant. Thus, the use of the
1999 performance appraisal was not a matter for complaint by Mr Garbett. In any event, he accepted the rating given him
clearly and unequivocally.  For those reasons, ground 3 is not made out.

64 We would also add that the documents in exhibit KW-3, which were thought to be produced after Mr Garbett�s case was
closed by his agent, were tendered without objection and that tendering was not at all exceptional nor established to be.

65 The payment of a bonus to Mr Garbett in 1999 was not at all significant being merely an amount of $500.00. It did not alter
his rating in the performance appraisal and the other purchasing officers received more, together with salary increases,
which increases Mr Garbett did not receive.

66 For those reasons ground 3 is not made out.
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Ground 4
67 This is a ground by which it is alleged that, for a number of reasons, and having regard to a number of facts or factors, the

Commissioner at first instance should have found that the respondent did not comply with the provisions of s.40 and s.41 of
the MCE Act. Before we refer to those factors as they appear in ground 4, we should observe that, for the reasons which we
have mentioned above, it was open to the Commission to find, and the Commission was correct in finding that it preferred
the evidence of Mr Ryan to that of Mr Garbett, as we have already observed.

68 As a result, it was open to find, and the Commission should have found, that:-
(a) Mr Mark Radford had prepared an estimate of the cost of a severance payment to Mr Garbett on Mr Ryan�s

instructions, such estimate to be of the amount which might be payable were Mr Garbett to be redundant.
Mr Radford, however, it was open to find, paid the amount of the severance pay into Mr Garbett�s account on
17 May 2000 and this was not in accordance with Mr Ryan�s instructions. The amount was therefore erroneously
credited to Mr Garbett�s account ahead of Mr Arndt�s decision that Mr Garbett�s position be made redundant. This
question was raised with Mr Ryan in cross-examination and not in evidence in chief of Mr Ryan. It was not,
therefore, a matter required to be put in cross-examination to Mr Garbett because it was not part of the respondent�s
case. In any event, even if it were, within the principle in Browne v Dunn (1893) 6 R 67, which is a rule of practice,
we would not have regarded any such failure as fatal to the decision of the Commission in the matter.

(b) That Mr Garbett was given an opportunity to work out his notice and that he declined that opportunity saying that
he wished to have a clean break.

(c) That whether there was a failure to comply with s.40 and s.41 of the MCE Act because of the decision to make Mr
Garbett�s position redundant and dismiss him, would depend on the application and interpretation of s.40 and
s.41 of the MCE Act.

(d) That it was open to find, and should have been found, that the decision to make Mr Garbett�s position redundant
and dismiss him, was not communicated until 18 May 2000, and was decided only on the evening of 17 May 2000.

(e) Because Mr Wheatley�s evidence was accepted in preference to that of Mr Garbett�s, and Mr Ryan�s evidence also
was accepted, and it was correct to so find, that there was no position for Mr Garbett with the respondent after his
position was made redundant.

(f) Once the findings of facts were made, based on the acceptance of Mr Wheatley�s and Mr Ryan�s evidence,
including the explanation that the payment of severance pay on 17 May 2000 was premature and a mistake, then
there could not be a finding that the decision to terminate Mr Garbett was made well before the evening of 17 May
2000. The correct finding was that it was not.

(g) It was correct to find that the decision was made on 17 May 2000 and that it was communicated to Mr Garbett at
about 10.00 am on 18 May 2000.

69 It is necessary before determining whether there was any breach of the MCE Act, to find out whether the Act applies
because the submission for the respondent was that s.40 and s.41 of the MCE Act did not apply in this case. This requires
the interpretation of s.40 and s.41. We shall refer to the relevant parts of the sections, although they should be read in the
context of the whole of the MCE Act.

70 S.40 defines �redundant� as follows:-
��redundant� means being no longer required by an employer to continue doing a job because, for a reason that is
not a usual reason for change in the employer�s work-force, the employer has decided that the job will not be done
by any person.�

71 It was the respondent�s case that Mr Garbett�s job was made redundant within the meaning of s.40 of the MCE Act and that
he was then dismissed by retrenchment.

72 S.40(2) describes those acts which constitute �an action of an employer, which has a significant effect on an employee� for
the purposes of Part 5 of the MCE Act (hereinafter called �an action� or �actions�). That subsection reads as follows:-

�(a) there is to be a major change in the�
(i) composition, operation or size of; or
(ii) skills required in,
the employer�s work-force that will affect the employee;

 (b) there is to be elimination or reduction of�
(i) a job opportunity;
(ii) a promotion opportunity; or
(iii) job tenure,
for the employee;

 (c) the hours of the employee�s work are to significantly increase or decrease;
 (d) the employee is to be required to be retrained;
 (e) the employee is to be required to transfer to another job or work location; or
 (f) the employee�s job is to be restructured.�

73 In AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG 2849 , the Full Bench at paragraph 46 and other
paragraphs considered the section.

74 However, on a clear reading of s.41, and according to each of the words thereof, their ordinary natural meanings on the
basis that to do so would not lead to ambiguity or absurdity or the attributing of a meaning not consonant with the sense or
purpose of the MCE Act as a whole, we interpreted the same as follows:-
(a) S.41 requires certain things to be done where the employer has decided to take action that is likely to have a

significant effect on an employee �or� an employer has decided to make an employee redundant.
(b) In this case, the employer decided to make the employee redundant on 17 May 2000 and communicated this to him

on 18 May 2000, the next day.
(c) In both the case of a redundancy and in the case of an action likely to have a significant effect on an employee, the

employee is to be entitled �as soon as reasonably practicable after the decision has been made� to be either
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informed of �action� or the redundancy. In this case, s.41(1) required the respondent to inform the employee as
soon as reasonably practicable after the decision was made on 17 May 2000 of the redundancy.

(d) The respondent was also required, as soon as reasonably practicable after the decision had been made, to discuss
with the employee the matters mentioned in s.41(2).

(e) That was its clear statutory obligation.
(f) The matters which Mr Garbett was entitled as an employee to discuss were as follows:-

(i) The likely effect of the redundancy in respect of the employee (if it were �action� as defined it would be the
likely effects of the action).

(ii) Measures that may be taken by the employee or the employer to avoid or minimise a significant effect �as
the case requires�. Those words are clear, the meaning is clear and no other meaning is applicable.

75 In our opinion, a redundancy can, in certain instances, also be �an action�, as defined, in that a redundancy involved the
elimination of job tenure or involved a major change in the operation of the workforce which affects the employee.

76 Not all �actions� of course are synonymous with a redundancy, quite obviously, because of the definition. However, having
been informed as soon as it was reasonably practicable, namely early on in the work day after a decision had been made in
the evening before, the Commission was entitled to find Mr Garbett was then entitled to discuss the matter as mentioned,
namely the likely effects of the redundancy.

77 He did not raise the matters which he was entitled to discuss on the evidence, and he rejected offers for him to work out his
notice and of the use of a company car.

78 It was open to so find, and it should have been found.
79 Next, Mr Garbett did not seek to discuss the measures that might be taken by either the employer or employee to minimise

the effect of the action although the officers of the employer might clearly be held to have attempted to have done that by at
least referring to offers to work out the notice and to provide the company car. It is quite clear, and it was open to so find,
that Mr Garbett was anxious to make a clean break, and did. For those reasons, it is quite clear, and the Commissioner at
first instance was correct in finding, that the employee, Mr Garbett, was informed in accordance with the MCE Act of the
redundancy as soon as practicable after the decision was made, and was afforded an opportunity to discuss the matters
required by the MCE Act, to be discussed, of which opportunity he did not avail himself of. In our opinion, the notice was
given as soon as �reasonably practicable� because the word �practicable� might be paraphrased in the context of the section
to provide that the notice is capable of being given in the circumstances of the case at a particular time. What is reasonably
practicable is, in our opinion, a matter of fact to be determined upon the whole of the circumstances of the case, and in all
of the circumstances of this case it could not be at all properly said that the notice was not given, being given the next day
after the decision was made, as soon as it was reasonably practicable (see the discussion of the phrase �reasonably
practicable� in Lansdell v Reed (1981) 28 SASR 253 at pages 254-256 per Walters J).

Ground 5
80 By this ground the appellant purports to allege that, in assessing the genuineness of the decision to render the appellant�s

position redundant, the Commissioner at first instance failed to find that the termination was within the definition of
�redundancy� in s.40 of the MCE Act. We would make the following observations to the amended particulars of that
ground which were sought to be relied on.

81 First, it is difficult to understand how some of them can relate to the genuineness or otherwise of the redundancy. It is
difficult to understand why, in fact, this submission was made. The fact was that it was open to find on the evidence that Mr
Garbett was no longer required to do a job within the definition because the employer decided that the job would not be
done by any person. That was the clear evidence. That was what the Commission was entitled to find and it found correctly.
There was no question of any dismissal for anything other than redundancy with cost being the main ingredient of the
decision.

82 It was found, and found correctly, that the job was made redundant because of the need to save $100,000.00 and because
less persons were required to be employed as stores officers because of reductions in operations in other areas of the
respondent�s enterprise. It was also found, and found correctly, that cost was the main ingredient, although Mr Garbett was
also the worst performer of the four stores officers. There was no evidence that this was a usual reason for change. Indeed,
it seems to have occurred as part of an unusual and wide ranging national review of Boral and its subsidiary company�s
administration and operations, requiring substantial changes in operation and very substantial cost reductions.

83 In this case, it was decided to, in part at least, save the $100,000.00 required to be saved by making a position redundant
and reducing the number of stores officers. There was no doubt that the national review and the review in the respondent�s
operations was directed to cost production, inter alia. We repeat what we said above that this was not a question of
discipline and the respondent�s disciplinary policy, or its failure to apply it, were both simply irrelevant. The Commissioner
at first instance found that there was, on Mr Ryan�s evidence, no breach of s.41 of the MCE Act and was correct in so
finding. However, even if there were a breach of s.41 it would not necessarily mean, as ground 5 alleges, that the
redundancy was not genuine.

84 Further, it does not at all follow that a redundancy is not genuine merely because it is not fairly implemented. This ground,
in referring to the redundancy as not being fairly implemented, does not clearly identify whether it is a complaint that
s.41 was not complied with. We rather think it is because that was the only complaint made at first instance. There was no
complaint of unfairness in the redundancy at large. The question of knowledge or input are not words used in s.41,
however.

85 The Commissioner at first instance considered s.40 and s.41 of the MCE Act (see paragraphs 59 and 60) and correctly
found that there was no breach of the provisions of those sections as alleged.

86 It was also alleged in ground 5 that the respondent was under cost pressures, but that this allegation was unsupported by
evidence of budget overruns in the purchasing office or of a general lack of profitability or of overstaffing.

87 First, that evidence was simply not necessary. There was evidence that it was decided, and that evidence was correctly
accepted, that there be, and there was carried out a national review of support structures in the Boral group, of which the
respondent was a member. That a company or companies should seek to reduce costs where possible, reasonable and
proper is, We think, axiomatically prudent and sensible and is a matter for the Board and Managers.

88 That was what occurred in this case. In the stores it was required that they bring about savings of $100,000.00 in costs.
There was no requirement at all for evidence that the company was suffering a cost overrun or was overstaffed or anything
of the kind. It is significant that at the time of the hearing the review of operations was still continuing. No further evidence
in relation to the matter, in that respect, was required.
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89 Next, it has, insofar as it has been relevant, not been established that the selection process was unfair, or most significantly
that any other position could fairly have been chosen for redundancy. That was simply not part of the case for the appellant
at first instance. The position which cost the most and contained the worst performer was abolished. The clear evidence,
which was not controverted, was that that position did cost the most and its occupant was the worst performer. The greatest
saving achievable was made. The MCE Act alone is being relied on in the grounds of appeal and the MCE Act makes no
prescription for the fairness, or otherwise, or the necessity for a selection process. That also was not the submission as we
understand it, nor at first instance was there any allegation that there was unfairness in the redundancy process outside the
MCE Act.

90 Again we would observe that it was not contended that any other person should have been retrenched or his or her position
made redundant as a matter of fairness in preference to that of Mr Garbett. That was also not established on the evidence, in
any event.

91 There is some confusion arising from the categorisation of the redundancy as �unfair� when the dismissal is what must be
established to be unfair. There was no mention of that in this ground. What the retrenchment was, was a fair termination or
at least it was not established to be otherwise.

Ground 6
92 It is alleged that the Commissioner at first instance failed to afford procedural fairness to the applicant in that it

�repeatedly�:-
(a) Offended against the rule in Browne v Dunn (op cit).
(b) Refused to order the respondent to provide adequate discovery of numerous documents.
(c) Unduly limited cross-examination of the respondent�s witnesses.
(d) Denied the applicant the opportunity to lead rebuttal evidence.
(e) Allowed the cross-examination of the applicant to continue unreasonably.

93 We would observe that the agent for the appellant was unable to take us to any sufficient detail of the transcript to support
the submission. We have scrutinised all of the transcript very carefully.

94 Further, there is no evidence at all, nor was the Full Bench taken to any, to establish that any of the matters complained of
were �repeated� errors as alleged in ground 6.

95 Further, we do not see how the Commission could be said to have offended against the rule in Browne v Dunn (op cit). Nor
was it made clear how this occurred.

96 There was no repeated refusal to order adequate inspection and discovery and it is not at all clear that adequate inspection
for discovery was not sought, granted or available before the proceedings commenced. Further, it was not in any way
established that any prejudice was caused thereby by any failure to order discovery. There is no evidence at all that the
Commission unduly limited cross-examination of the respondent�s witnesses; nor in fact was the Commissioner, on a close
reading of the transcript, unduly hard on cross-examination by the advocate for the appellant, at first instance, which was
often rambling and otiose.

97 Further, there was no persuasive submission that any limitation on cross-examination caused or was likely to cause a
different result. A fair reading of the transcript shows no such likely effect. As for rebuttal evidence there was no
application to lead it and no evidence that any such failure to allow it would have altered the result. There was no unfair
cross-examination of the appellant, at first instance, and if there were, there was no submission as to the manner in which
such cross-examination achieved an unjust result.

98 No authorities were referred to in support of these arguments. But within the principle in Stead v State Government
Insurance Commission [1986] 161 CLR 141 (HC), insofar as there was any denial of procedural fairness, and there was
none, there was no submission nor were we taken to anything which could possibly have persuaded the Full Bench that a
different result might have been achieved were the �procedural fairness� said to have been denied, afforded.

FINALLY
99 For those reasons, it was not established, in our opinion, that the exercise of the discretion at first instance at all miscarried,

within the principles in House v The King (op cit). Further, no ground of appeal was made out. The appeal should therefore
be dismissed.

100 COMMISSIONER J SMITH�
101 I have had the benefit of reading in draft the reasons to be published by the President. For the reasons his Honour gives, I

agree the Appeal should be dismissed and I have nothing further to add.
102 CHIEF COMMISSIONER WS COLEMAN�
103 I have had the benefit of reading in draft the reasons to be published by the President. For the reasons his Honour gives, I

agree the Appeal should be dismissed and I have nothing further to add.
104 THE PRESIDENT�
105 For those reasons, the appeal is dismissed.

Order accordingly
_________
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PARTIES GARY EDWARD GARBETT, APPELLANT
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J H SMITH

DELIVERED WEDNESDAY, 6 FEBRUARY 2002
FILE NO/S. FBA 28 OF 2001
CITATION NO. 2002 WAIRC 04757
_________________________________________________________________________________________________________
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Result Appeal dismissed.
Appearances
Appellant Mr B F Stokes, as agent
Respondent Mr A D Lucev, Mr P G Brunner and Mr H M Downes of Counsel
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 30th day of August 2001 and the 9th day of November 2001,
and having heard Mr B F Stokes, as agent, on behalf of the appellant and Mr A D Lucev (of Counsel), and with him Mr P G
Brunner (of Counsel), by leave, and then Mr H M Downes (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for decision being delivered on the 6th day of February 2002, it is this day,
the 6th day of February 2002, ordered that FBA 28 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—Matters dealt with—
2002 WAIRC 04656

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 JANUARY 2002
FILE NO/S. PRES 1 OF 2002
CITATION NO. 2002 WAIRC 04656
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr J Rosales-Castanada, of Counsel
Respondent Mr G Blyth, as agent
_________________________________________________________________________________________________________

Reasons for Decision
APPLICATION NO PRES 1 OF 2002

INTRODUCTION
1 This is an application by the abovenamed organisation of employees, hereinafter called �ALHMWU�, naming as respondent

the abovenamed employer. It was filed on 2 January 2002 and the application purports to be made pursuant to s.49(11) of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The application seeks the stay of operation of orders made in the Industrial Magistrates Court at Perth on 12 December 2001.
There were orders, made pursuant to s.83 of the Act, that a claim contained in Claim M175 of 2001 by the abovenamed
applicant organisation should be dismissed and that the claimant pay the respondent�s costs fixed at $800.00. The decision was
made in proceedings brought pursuant to s.83 of the Act.

3 A notice of appeal was filed herein on 2 January 2002 against the decision which was given on 12 December 2001. The notice
of appeal was served on the third day of January 2002. The appeal was instituted pursuant to s.84 of the Act.

Grounds of this Application
4 The grounds on which it is sought that the application be stayed are:-

(a) That there was a serious question to be tried in that the learned Magistrate should have found that the respondent
had breached an order made by Commissioner Wood and whether the learned Magistrate erred in law in dismissing
the claim.

(b) That the balance of convenience favoured the applicant in that:-
(i) There was no doubt that the union had the means to pay the order for costs once the Full Bench makes a

finding.
(ii) There is no status quo to protect.
(iii) There is no detriment to the respondent if the stay is granted.

THE CLAIM AT FIRST INSTANCE
5 The claim was that the respondent had not complied with an order made by Commissioner Wood dated 14 February

2001 pursuant to s.44, (but not s.44(6)), of the Act, in matter CR350/2000, which order was in the following terms, formal
parts omitted:-

�1. THAT the respondent allocate forthwith duties to Mr Mitchell in the Environmental Services Area
compatible with his capabilities and skills.
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 2. THAT the respondent engage in a full exploration, in consultation with Mr Mitchell, of options for his
employment with the respondent, including any appropriate training relevant to available positions with the
respondent, that are compatible with his capabilities and skills.

3. THAT in light of point 2 of the order, the respondent not terminate the employment of Mr Mitchell as an
Environmental Services Attendant prior to 3 calendar months from the date of this order, for reasons to do
with his inability for medical reasons to perform duties as an Environmental Services Attendant.

6 There was also sought a declaration by the court that the respondent had breached Commissioner Wood�s order by terminating
Mr Mitchell�s contract of employment contrary to order No 3, and also an order that the defendant pay a penalty of not more
than $1000.00 for the breach.

GROUNDS OF APPEAL
7 The grounds of appeal in the matter are as follows:-

�1. The Magistrate erred in law in holding that if a Magistrate cannot make any orders to enforce an order by
the Commission, then there are no grounds for a claim for a breach of the Commission�s order.

 2. The Learned Magistrate erred in law in making a finding that the claim was frivolous or vexatious.
 3. The learned Magistrate erred in law in finding that the original application did not have merit because�

a. there was no order or finding he could make; and
b. it would not be appropriate to impose a penalty in view of the proceedings that had taken place prior

to this application.
 4. The Learned Magistrate erred in law in finding that the Union was not entitled to pursue matter M175 of

2001 for the benefit of the union and other delegates.
 5. The Learned Magistrate erred in law in finding that the Union was barred from pursuing the claim against

the respondent, because a Union delegate had entered into a deed of settlement with the respondent
(excluding the Union from any negotiations).

 6. Because of all of the above grounds, the Learned Magistrate erred in law in making an order for costs
against the appellant Union.�

APPLICATION TO ADJOURN
8 There was also before the Commission, constituted by the President, an application on behalf of the respondent applying to

adjourn the proceedings, which application was filed on 9 January 2002, and a declaration of service of which was not filed
until 11 January 2002. This application was not pressed.

THE INDUSTRIAL COURT�S REASONS
9 His Worship found (see page 31 of the appeal book et seq):-

1. That there was nothing in the order which �could be enforced�, and he did not believe that there was merit in the
application, or that the application had any chance of being enforced under s.83 of the Act.

2. That there was some merit in the argument of Counsel for the respondent at first instance, namely that an employee must
be able to make decisions in these matter, and unless �you can show that the deed of settlement was reached under some
duress or that the employee was not capable for some reason of making this agreement, then the terms of the deed are that
this put an end to the relationship between the employee and the employer respondent�.

 3. That each case has to be dealt with on the merits of the original case and he was not able to entertain applications which
would have a general effect.

10 What His Worship seems to have done, although his reasons for so doing are expressed somewhat sparsely, was to have found
that because the ALMWU member concerned, Mr Derek Mitchell, had entered into a deed of release in settlement on 10 May
2001 in relation to the termination of his employment and, in relation to which he released the respondent from any and all
liabilities, claims, applications etc arising from in or in connection with his employment by and termination of the employment
by the respondent, and having found that the deed also provided that it might be pleaded as a bar to any application by any
person making claims through Mr Mitchell, found that the application for a declaration of the order of the Commission would
have been breached was not released, which was available under the Act; and further found that the order had been overtaken
by subsequent events; and further found that there existed no order that could be enforced under s.83 of the Act.

11 Costs were sought under s.83(3) of the Act, and it was submitted that the application was frivolously or vexatiously instituted.
His Worship found that the application was without any merit and that the union was representing one employee, Mr Mitchell,
in the Commission.

12 He found that the object or intention of the union was not to further the benefits of Mr Mitchell but that it had taken action in
this court for the enforcement of the order in relation to delegates. This, he said, was no reason to bring an action before the
Industrial Magistrates Court because there was no order that he could make pursuant to s.83 of the Act. He therefore found
that the application made was frivolous and vexatious and ordered the claimant to pay costs as I have observed above.

ISSUES AND CONCLUSIONS
13 The first and substantial issue in this matter was whether the President had jurisdiction or power to order a stay of the orders

made.
14 The respondent�s case primarily was that there was no jurisdiction or power in the President to make an order staying the

operation of the orders constituting the decision at first instance.
15 S.49 prescribes the right to institute appeals against decisions of the Commission constituted by a single Commissioner.

S.49(11) expressly confers on the President the jurisdiction and power to order the stay of the operation of the decision of the
Commission constituted by a single Commissioner.

16 S.84 of the Act prescribes the right of the parties to proceedings in the Industrial Magistrate�s Court to appeal against a
decision of the Industrial Magistrate�s Court.

17 The Act in express terms confers no power or jurisdiction on the Commission however constituted to order the stay of
operation of the decision made at first instance by the Industrial Magistrate�s Court pursuant to s.83 of the Act pending the
hearing and determination of an appeal against that decision under s.84 of the Act or at all.

18 There is certainly no power or jurisdiction expressly conferred on the Commission constituted by the President by the Act to
order the stay of the operation of the decision of an Industrial Court, whilst an appeal is to be heard and determined, or at all.
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19 S.27 cannot, in my opinion, support such a power or confer such a jurisdiction. As Brinsden J observed in RRIA v FEDFU
(1986) 67 WAIG 315, s.27 does not confer substantial jurisdiction on the Commission, but merely legislates for the way in
which the Commission may exercise the jurisdiction already conferred on it by the Act. (See also per Kennedy J at p.319).

20 In that case where no jurisdiction was expressly conferred to make interim orders under s.44 of the Act, the Industrial Appeal
Court held that s.27(1) was not invocable to confer such a jurisdiction or power.

21 In Personalised Tuition Services Pty Ltd and Fisher and Others (1987) 67 WAIG 2261, O�Dea P held that an application to
stay an order made by an Industrial Magistrate, which was the subject of appeal under s.84 of the Act, was incompetent. He so
held because �no such provision for stay exists in the Act�.

22 In Como Investments Pty Ltd v McCorry (1990) 70 WAIG 1094, that case was not cited to me, and the point was not an issue.
However, I expressed some doubt that there was jurisdiction or power, and there were some submissions made by Counsel for
the applicant, in that case. In the end, the point of jurisdiction or power was not decided.

23 I was taken in this matter to Regulation 29(13) of the Industrial Commission Regulations 1985 (as amended) (hereinafter
called �the regulations�). That sub-regulation which was part of a regulation dealing with appeals provides as follows:-

�(13) The provisions of these regulations relating to appeals to the Full Bench from a decision of the
Commission shall apply, so far as is practicable and with such modifications to forms as are necessary, to
and in relation to appeals to the Full Bench from a decision of an Industrial Magistrate.�

24 Regulation 29(6) purports to somewhat otiosely repeat the express conferral of jurisdiction and power to grant a stay in
relation to decisions of the Commission constituted by a single Commissioner, which is contained in s.49(11) of the Act.

25 However, Regulation 29 read as a whole does not apply or purport to apply to appeals under s.84. It expressly and only applies
to appeals from decisions of the Commission constituted by a single Commissioner. (See in particular, Regulation 29(1),
29(4), 29(10) and 29(13) which expressly refer to the Commission).

26 The regulation does not in any way purport to confer any power or jurisdiction on the President or the Full Bench to order the
stay of operation of orders of Industrial Courts or Magistrates, and cannot be read to relate in any way to appeals brought
under s.84 of the Act.

27 There was reference in submissions to a certain power in the Commission, which means the members of the Commission or a
majority of the Commission, to make regulations pursuant to s.113 of the Act. In particular, was there a reference to
s.113(1)(f) which confers a power on the Commission to make regulations in the following terms:-

�(f) providing for any matters which by this Act are required or permitted to be prescribed or which it may be
necessary or convenient to regulate (either generally or in any particular case) for giving effect to this Act.�

28 That provisions does not assist unless regulations are made and are made within power conferring the power or jurisdiction to
make a stay.

29 In my opinion it is very doubtful that such regulations could validly confer power or jurisdiction. That I think could only be
done by the legislation.

30 However, the only submission made in opposition to the submissions made on behalf of the respondent on this point were that
s.113(e) enabled the making of regulations such as regulation 29. S.113(1)(e) confers on the Commission power to make
regulations:-

�(e) prescribing any act or thing necessary to supplement or render more effectual the provisions of this Act as
to proceedings or the conduct of proceedings before the Court and the Commission.�

31 For the reasons which I have expressed, regulation 29, even if it could confer power or jurisdiction in relation to the stay of
s.83 orders or decisions on a s.84 appeal does not, in its terms, do so or purport to do so, referring only to appeals against
decisions of the Commission.

32 Even if such regulations could be made, which I strongly doubt, they have not been made.
33 I raised with Mr Blythe, the advocate for the respondent, the proposition of that effect of acceding to his submission was that a

number of appeals would be rendered nugatory, because there was no power to maintain the status quo whilst the appeal
against the decision made at first instance was heard and determined by the Full Bench pursuant to s.84, in the absence of any
power or jurisdiction express or implied to stay s.83 orders.

34 (It is interesting to note that s.84 came into existence before the enforcement of orders made under s.44 (except s.44(6) orders
which this was not) were brought within the jurisdiction of the Industrial Courts by amending Act No. 79 of 1995, s.24.
However that does not affect the substance of this reasoning).

35 Mr Blythe�s submission in response to my questions was in effect that if Parliament had intended to confer jurisdiction and
power to stay orders made pursuant to s.83 then it would have said so and it had not. That is the submission with which, as will
appear hereunder, I agree.

36 In my opinion, for those reasons, namely that no express power is conferred by the Act on the President (or the Full Bench) to
order a stay whilst an appeal under s.84 is heard and determined, because there is no power or jurisdiction to do so conferred
by regulation, even if it could be validly conferred, which in my opinion it could not, and because s.27(1) or no other section
can be read or is capable of being read in its present form to confer power and jurisdiction to grant stays. There was no
submission, nor could there be, that such a power was conferred by implication from the statute or the regulations. Therefore I
follow the view expressed by O�Dea P in Personalised Tuition Services Pty Ltd v Fisher and Others (op cit), with which, in
any event, for the reasons which I have advanced, I respectfully agree. There is no power or jurisdiction in the President to
grant the stay of an order made by an Industrial Court or Magistrate pending the hearing and determination of an appeal
against that decision or order brought pursuant to s.84 of the Act, or at all. Accordingly this application is incompetent. Such
an interpretation of the statute arises correctly from a fair reading of the words of the whole of the Act and the regulations. In
particular there is no warrant in me to fill obvious gaps in the legislation in this case.

37 As Lord Mersey said in Thompson v Goold & Co [1910] AC 409 at 420:-
�It is a strong thing to read into an Act of Parliament words which are not there, and in the absence of clear
necessity it is a wrong thing to do�.
(See also Marshall v Watson (1972) 124 CLR 640 at 649 per Stephen J).

38 It is in fact clear to me that Parliament might be said to have evinced an intention not to confer jurisdiction and power on the
President to order the stay of s.83 orders pending the hearing and determination of an appeal instituted pursuant to s.84 of the
Act.
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THE MERITS
39 If I did have power and jurisdiction, then in the absence of what I apprehend to be strong commissions to the contrary, I would

hold that a stay should be granted applying s.26(1)(a) and s.21(c) of the Act and the principles enunciated by me in a number
of cases including AWU v BHP (2001) 81 WAIG 406.

40 I would do so first because there was a serious issue to be tried.
41 Questions arose as to the correctness of the Magistrate�s decision which questions raise serious issues to be tried. There was a

question as to whether there was a breach of an order of the Commission which required enforcement, notwithstanding the
expiry of the order, given that the alleged breach occurred while the order was still on foot. Further, there was a question
whether a deed entered into by a person not a party to the order made at first instance with a party to the order made at first
instance could affect the enforceability of the order by another party to the proceedings in which the order was made. That
being the case claimed, and there being a serious issue to be tried, a serious issue arose as to whether the claim was instituted
as a frivolous or vexatious claim and therefore whether the costs order was a correct order. (See s.83(3) in relation to costs and
see WABLPPU v Clarke and Another (1996) 76 WAIG 4(IAC) and also ALHMWU v Falcon Investigations and Security Pty
(2001) 81 WAIG 2425 (FB).

42 As far as the balance of convenience was concerned it would follow, since costs follow the event, that the order for costs
should be stayed in its operation whilst the question of the correctness of the order which founded the order for costs was
determined by the Full Bench.

FINALLY
43 For those reasons, the Commission having no jurisdiction or power as presently constituted to hear and determine this

application, the application should, in my opinion, be dismissed. I will so order.

_________

2002 WAIRC 04655
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPELLANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 JANUARY 2002
FILE NO/S. PRES 1 OF 2002
CITATION NO. 2002 WAIRC 04655
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Appellant Mr J Rosales-Castanada, of Counsel
Respondent Mr G Blyth, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 15th day of January of 2002, and having heard Mr J Rosales-Castanada
(of Counsel), by leave on behalf of the applicant and Mr G Blyth on behalf of the respondent, and having determined that the
application should be dismissed and having issued my reasons for decision therefore, it is this day, the 16th day of January 2002,
ordered that application No PRES 1 of 2002 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2002 WAIRC 04628
CHILDREN�S SERVICES (GOVERNMENT) AWARD 1989

Nos. A9 of 1985 and PSA A29A of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONOURABLE MINISTER FOR COMMUNITY SERVICES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1052 OF 2001
CITATION NO. 2002 WAIRC 04628
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Children�s Services (Government) Award 1989 (No.s A 9 of 1985 and PSA A 29A of 1985) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4)(a) of this Clause and insert the following in lieu thereof�
(4) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by

the employer or be paid $8.15 for a meal, and if, owing to the amount of overtime worked, a second or
subsequent meal is required he/she shall be supplied with each meal by the employer or be paid $4.75 for each
meal so required.

____________________

2002 WAIRC 04692
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. P 47 OF 2001
CITATION NO. 2002 WAIRC 04692
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr D West and with him Ms A Davison on behalf of the respondents,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSA A 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 18th day of January 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule I � Overtime: Delete Part 1 � Out of Hours Contact of this Schedule and insert the following in lieu

thereof�

PART I - OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after the 18th day of January 2002)

Standby $5.97 per hour
On Call $2.98 per hour
Availability $1.49 per hour

2. Schedule K � Shift Work Allowance: Delete this Schedule and insert the following in lieu thereof�
A shift work allowance of $13.86 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.
The shiftwork allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 officer.

3. Schedule L � Other Allowances: Delete this Schedule and insert the following in lieu thereof�
(1) Diving - (Clause 33)

$4.79 per hour or part thereof.
(2) Flying - (Clause 34)

(a) Observation and photographic duties in fixed wing aircraft - $8.85 per hour or part thereof.
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(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which
fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights more than
3048 metres - $12.12 per hour or part thereof.

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock
surveillance - $16.75 per hour or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel - meals on board not prepared by cook - $22.55 per day.
(ii) Government Vessel - meals on board are prepared by a cook - $16.97 per day.
(iii) Non Government Vessel - $20.58 each overnight period.

(b) Hard Living Allowance - 46 cents per hour or part thereof.

____________________

2002 WAIRC 04688
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988

No. PSA A20 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. P 49 OF 2001
CITATION NO. 2002 WAIRC 04688
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr D West and with him Ms A Davison on behalf of the respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Government Officers (Social Trainers) Award 1988 (No. PSA A 20 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 18th day of January 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule B � Clause 22. - Overtime: Delete Part 1 � Out of Hours Contact of this Schedule and insert the following

in lieu thereof�
PART I - OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after the 18th day of January 2002)

Standby $5.97 per hour
On Call $2.98 per hour
Availability $1.49 per hour

2. Schedule G � Clause 28. � Shift Work Allowances: Delete this Schedule and insert the following in lieu thereof�
For each afternoon or night shift worked - $13.86.
The shiftwork allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 officer.

____________________

2002 WAIRC 04689
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1989

No. PSA A1 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
COMMISSIONER OF HEALTH METROPOLITAN HEALTH SERVICE BOARD (FORMERLY
DEPARTMENT OF HEALTH), RESPONDENT
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CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. P 50 OF 2001
CITATION NO. 2002 WAIRC 04689
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the Civil Service Association of Western Australia Incorporated and the Hospital
Salaried Officers Association of Western Australia (Union of Workers) and Mr D West and with him Ms A Davison on behalf of
the respondent, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders�

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSA A 1 of 1999) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 18th day of January 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule H. � Overtime: Delete Part 1 � Out of Hours Contact of this schedule and insert the following in lieu

thereof�
PART 1 - OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after the 18th day of January 2002)

Standby $5.97 per hour
On Call $2.98 per hour
Availability $1.49 per hour

2. Schedule K. � Diving, Flying and Seagoing Allowances: Delete this schedule and insert the following in lieu
thereof�

(1) Diving - (Clause 33)
$4.79 per hour or part thereof.

(2) Flying - (Clause 34)
(a) Observation and photographic duties in fixed wing aircraft - $8.85 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which

fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights more than
3048 metres - $12.12 per hour or part thereof.

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock
surveillance - $16.75 per hour or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel - meals on board not prepared by a cook - $22.55 per day.
(ii) Government Vessel - meals on board are prepared by a cook - $16.97 per day.
(iii) Non Government Vessel - $20.58 each overnight period.

(b) Hard Living Allowance - 46 cents per hour or part thereof.
The allowances prescribed in this schedule shall apply from the 18th day of January 2002, and shall be varied in accordance with
any movement in the equivalent allowances in the Public Service Award 1992.

____________________
2002 WAIRC 04690

PUBLIC SERVICE ALLOWANCES (MORTUARY STAFF) AWARD 1985
No. PSA A3 of 1985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
WESTERN AUSTRALIAN CENTRE FOR PATHOLOGY AND MEDICAL RESEARCH,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. P 48 OF 2001
CITATION NO. 2002 WAIRC 04690
_________________________________________________________________________________________________________
Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr D West and with him Ms A Davison on behalf of the respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Public Service Allowances (Mortuary Staff) Award 1985 (No. 3 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 18th day of January 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 4. � Disabilities Allowance: Delete this Clause and insert the following in lieu thereof�
Officers covered by this Award are hereby granted an allowance of $1,458 per annum, payable by fortnightly instalments.
This allowance is compensation for the following matters�

(i) the disabilities involved in the handling of and autopsy work associated with decomposed, obnoxious, vermin
infested and infected bodies; and

(ii) the need to perform work in refrigerated and other low temperature storage areas of the Mortuary.

____________________

2002 WAIRC 04691
PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ABORIGINAL AFFAIRS DEPARTMENT AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. P 46 OF 2001
CITATION NO. 2002 WAIRC 04691
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr D West and with him Ms A Davison on behalf of the respondents,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Public Service Award 1992 (No. PSA A 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 18th day of January
2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule H � Overtime: Delete Part 1 � Out of Hours Contact of this Schedule and insert the following in lieu

thereof�
PART I - OUT OF HOURS CONTACT
(Operative from 1st pay period commencing on or after the 18th day of January 2002)

Standby $5.97 per hour
On Call $2.98 per hour
Availability $1.49 per hour

2. Schedule J � Shift Work Allowance: Delete this Schedule and insert the following in lieu thereof�
A shift work allowance of $13.86 is payable for each afternoon or night shift of seven and one half (7.5) hours worked.
The shiftwork allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 officer.
3. Schedule K � Diving, Flying and Seagoing Allowances: Delete this Schedule and insert the following in lieu

thereof�
(1) Diving - (Clause 33)

$4.79 per hour or part thereof.
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(2) Flying - (Clause 34)
(a) Observation and photographic duties in fixed wing aircraft - $8.85 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, observation and photographic duties involving operations in which

fixed wing aircraft are used at heights less than 304 metres or in unpressurised aircraft at heights more than
3048 metres - $12.12 per hour or part thereof.

(c) When required to fly in a helicopter on fire bombing duties, observation and photographic duties or stock
surveillance - $16.75 per hour or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel - meals on board not prepared by cook - $22.55 per day.
(ii) Government Vessel - meals on board are prepared by a cook - $16.97 per day.
(iii) Non Government Vessel - $20.58 each overnight period.

(b) Hard Living Allowance - 46 cents per hour or part thereof.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 04564

ABORIGINAL MEDICAL SERVICE EMPLOYEES� AWARD
No. A26 of 1987

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1024 OF 2001
CITATION NO. 2002 WAIRC 04564
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Aboriginal Medical Service Employees� Award (No. A26 of 1987) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 6. � Hours of Duty, Overtime and On Call: Delete subclause (4)(b) of this Clause and insert the following in

lieu thereof�
(4) (b) An employee shall be paid $2.91 for each hour or part thereof they are on call. Provided that payment in

accordance with this paragraph shall not be made with respect to any period for which payment is made in
accordance with the overtime provisions of this award when the employee is recalled to work.

2. Clause 18. � Laundry and Uniforms: Delete this Clause and insert the following in lieu thereof�

18. - LAUNDRY AND UNIFORMS
(1) The employer shall provide all uniforms which shall at all times remain the property of the employer. Provided that in

lieu of providing uniforms the employer may pay an allowance of $3.65 per week, and the employee shall wear uniforms
which conform to the uniform stipulated by the employer with respect to material, colour, pattern and conditions. Where
the employer does not require the employee to wear a uniform no allowance shall be payable.

(2) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer
elects not to launder the uniforms the employee shall be paid an allowance of $1.92 per week.
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3. Clause 23. � District Allowance: Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as

follows�

COLUMN I COLUMN II COLUMN III COLUMN IV

DISTRICT STANDARD RATE EXCEPTIONS TO RATE
STANDARD RATE

$ per week Town or Place $ per week
6 60.16 Nil Nil
5 49.18 Fitzroy Crossing 66.17

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 61.61
Marble Bar
Wittenoom
Karratha 58.02
Port Hedland 53.84

4 24.75 Warburton Mission 66.75
Carnarvon 23.31

3 15.64 Meekatharra 24.75
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 11.09 Kalgoorlie 3.70
Boulder
Ravensthorpe 14.79
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

(Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate
of district allowance shown).
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on
or after January 8, 2002.

4. Clause 24. � Outpost � Availability Allowance: Delete subclauses (1) & (7) of this Clause and insert the following in
lieu thereof�

(1) Where an employee is transferred to work at any of the locations as prescribed in the groups listed in subclause (8) then
the following provisions shall apply�
Group 4 -An allowance of $81.23 per week plus four weeks� special leave per annum.
Group 3 -An allowance of $60.82 per week plus two weeks� special leave per annum.
Group 2 -An allowance of $40.54 per week plus two weeks� special leave per annum.
Group 1 -An allowance of $40.54 per week.

(7) Deleted.
5. Clause 24A. � Bilingual Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) In recognition of the increased effectiveness and productivity of bilingual employees, if an employee is required during

the course of employment or as part of his/her duties to apply skills within subclause (1) of this clause, the employee who
shall be competently bilingual shall be paid an allowance of�
Level 1 - $1164.61 per annum.
Level 1 is an elementary level. This level of accreditation is appropriate for employees who are capable of using a
minimal knowledge of language for the purpose of simple communication.
Level 2 - $2330.46 per annum.
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and writing.

6. Clause 26. � Wages: Delete subclauses (6)(a), (b), (18)(a), (b) & (c) of this Clause and insert the following in lieu
thereof�

(6) (a) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $11.10 per week when a
registered enrolled nurse has obtained a post basic certificate approved by the Nurses Board of Western
Australia and he/she is required to use the knowledge gained in that certificate as part of his/her employment.
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(b) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $8.90 per week when a
registered enrolled nurse becomes proficient to do work deemed extraordinary by the employer or the Western
Australian Industrial Relations Commission.

(18) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by�

 (a) $15.95 per week when in charge of not less than three and not more than 10 other employees;
(b) $23.85 per week when in charge of more than 10 and not more than 20 other employees; and
(c) $31.75 per week when in charge of more than 20 employees.

____________________

2002 WAIRC 04561
AERATED WATER AND CORDIAL MANUFACTURING INDUSTRY AWARD

No. 10 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA COLA BOTTLERS & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1044 OF 2001
CITATION NO. 2002 WAIRC 04561
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Aerated Water and Cordial Manufacturing Award 1975 (No. 10 of 1975) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) An employee required to work overtime for more than two hours without being notified on the previous day or earlier

that he will be so required to work shall be supplied with a meal by the employer or be paid $7.40 for a meal.
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he
has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be
required, provide such meals or pay an amount of $5.20 for each such second or subsequent meal.
No such payments need to be made to employees living in the same locality as their workshop who can reasonably return
home for such meals.
If an employee in consequence of receiving such notice has provided himself with a meal or meals and is not required to
work overtime, or is required to work less overtime than notified, he shall be paid amounts as prescribed in respect of the
meals not then required.

2. Clause 10. � Wages: Delete subclauses (1)(b), (2)(c), (4)(a), (b) & (c) of this Clause and insert the following in lieu
thereof�

(1) (b) Production Employee - Grade 2 410.00 88.00 498.00
Shall mean an employee classified as such who is engaged on
work in connection with or incidental to the production and
distribution operations of the employer and who in addition to
the duties of a Production Employee - Grade 1 may be required
to regularly carry out the specific duties listed hereunder.
Specific Duties - Grade 2
• Syrup and/or cordial makers mixing recipes or

formulae who are not solely responsible for ensuring
adherence to quality standards of batches.

• Operators of Filling machines.
• Operators of labelling, palletising or depalletising,

case packing or unpacking, carton or multi packing
machines.

• Employees engaged on routine line testing.
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• Forklift Driver
• Truck Driver
Provided that drivers who are required to collect money during
any week or portion of a week as part of their duties and account
for it shall be paid $4.10 for such a week in addition to the rate
of wage prescribed above.

(2) (c) Driver of motor vehicle 387.70 88.00 475.70
Provided that drivers who are required to collect money during any week or portion of a week as part of their
duties and account for it shall be paid $3.80 for such week in addition to the rate of wage prescribed above.

(4) Leading Hands�
In addition to the appropriate rate prescribed in this clause a leading hand shall be paid�

$ Per Week
(a) If placed in charge of not less than 3 and not more than 10 other employees 19.85
(b) If placed in charge of more than 10 and not more than 20 other employees 30.60
(c) If placed in charge of more than 20 other employees 40.65

____________________

2002 WAIRC 04593
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987

No. A6 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANGLICAN HOMES FOR THE AGED (INCORPORATED) & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1034 OF 2001
CITATION NO. 2002 WAIRC 04593
_________________________________________________________________________________________________________

Result
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Aged and Disabled Persons Hostels Award, 1987 (No. A 6 of 1987) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of
$7.00 as meal money.
Provided that where the employee has been advised of the requirement to work overtime on the previous day or earlier
this subclause shall not apply.

2. Clause 18. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) The ordinary wages of any employee other than a supervisor or assistant supervisor placed in charge of three or more

employees shall be increased by $16.84 per week.

3. Clause 20. � Uniforms and Laundering: Delete subclause (4) of this Clause and insert the following in lieu
thereof�

(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer
elects not to launder the uniforms, the employee shall be paid an allowance of $1.25 per week.

4. Clause 27. � Call Allowance: Delete subclause (1)(b) of this Clause and insert the following in lieu thereof�
(1) An employee who is required to be present at the workplace for any period to be available for call shall be�

(b) paid an on call allowance at the rate of $5.60 for each hour spent on call.
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5. Clause 33. � Fares and Motor Vehicle Allowances: Delete subclause (2)(c) of this Clause and insert the following in
lieu thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.

Rates of hire for use of employee�s own vehicle on employer�s business:

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600 � 2600cc.

____________________

2002 WAIRC 04579
ANIMAL WELFARE INDUSTRY AWARD

No. 8 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
P S ADAMS, ASCOT VETERINARY HOSPITAL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1037 OF 2001
CITATION NO. 2002 WAIRC 04579
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Animal Welfare Industry Award (No. 8 of 1968) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.
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2. Clause 17. � Travelling and Expenses: Delete subclause (2)(c) of this Clause and insert the following in lieu
thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of
June next following.

Rates of hire for use of employee�s own vehicle on employer�s business�
Schedule 1 - Motor Vehicle Allowance

Area and Details Engine Displacement
(in cubic centimetres)

Over Over 1600 cc
2600cc 1600cc-& Under

2600cc

Rate per kilometre (Cents)
Metropolitan Area  69.2  60.2  53.2
South West Land Division  71.1  61.7  54.8
North of 23.5o South
 Latitude  78.0  68.1  60.6
Rest of the State  73.5  63.8  56.6

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 23.9

Motor vehicles with rotary engines are to be included in the 1600-2600cc
3. Clause 19. � Travelling and Expenses: Delete subclauses (7) & (8) of this Clause and insert the following in lieu

thereof�
(7) An employee placed in charge of three or more other employees shall be paid an amount of $20.35 per week in addition

to his/her ordinary rate of pay.
(8) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift an allowance of

$1.85 per day shall be paid.
4. Clause 20. � Protective Clothing and Uniforms: Delete subclauses (5) & (6) of this Clause and insert the following

in lieu thereof�
(5) In lieu of the provision of uniforms the employer may pay an allowance of $3.65 per week.
(6) Each employee shall be entitled to all reasonable laundry work at the expense of the employer but where the employer

elects not to launder the uniforms, the employee shall be paid an allowance of $1.00 per week.

____________________

2002 WAIRC 04580
BAG, SACK AND TEXTILE AWARD

No. 3 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JOYCE BROS W.A. PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1038 OF 2001
CITATION NO. 2002 WAIRC 04580
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Bag Sack and Textile Award (No. 3 of 1960) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 12. � Meal Money: Delete this Clause and insert the following in lieu thereof�

12. - MEAL MONEY
(1) An employee required to work overtime for more than two hours without being notified on the previous day or

earlier that he/she will be so required to work, shall be supplied with a meal by his/her employer or paid
$7.75 for a meal.

(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he/she has notified the employees concerned on the previous day or earlier, that such second or
subsequent meal will also be required, provide such meals or pay an amount of $6.80 for each second or
subsequent meal.

(3) No such payments need be made to employees living in the same locality as their workshops who can
reasonably return home for such meals.

(4) If an employee in consequence of receiving such notice has provided himself/herself with a meal or meals and
is not required to work overtime, or is required to work less overtime than notified, he/she shall be paid the
amount prescribed in respect of the meals not then required.

2. Clause 23. � Extra Rates: Delete this Clause and insert the following in lieu thereof�
23. - EXTRA RATES

Any employee required to repair canvas goods of all descriptions which are of an unusually dirty or offensive nature shall be paid
29 cents per hour in addition to the ordinary rate.
3. Clause 25. � Wages: Delete subclauses (5) & (6) of this Clause and insert the following in lieu thereof�
(5) Leading Hands: Any employee placed by the employer in charge of other employees shall be paid the following rates in

addition to their ordinary rate of wage�
Per Week

$
In charge of 1 - 5 employees 20.15
In charge of 6 - 10 employees 30.95
In charge of 11 or more employees 39.75

(6) Tool Allowance�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools

ordinarily required by that tradesperson or apprentice in the performance of their work as a
tradesperson or apprentice the employer shall pay tool allowance of�
(i) $9.40 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $9.85 being the percentage which appears

against his/her year of apprenticeship in subclause (4) of this clause.
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily
required in the performance of his/her work as a tradesperson or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through their
own negligence.

____________________

2002 WAIRC 04556
BAKERS� (COUNTRY) AWARD

No. 18 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACME BAKERY & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1039 OF 2001
CITATION NO. 2002 WAIRC 04556
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Bakers� (Country) Award (No. R 18 of 1977) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Wages: Delete subclause (1)(d) & (e) of this Clause and insert the following in lieu thereof�
(1) (d) Foreman�

In addition to the total wage prescribed in this subclause for a doughmaker a foreman shall be paid�
Rate Per Week

$
(i) if placed in charge of less than four other employees 12.75
(ii) if placed in charge of more than four but less than ten other employees 20.15
(iii) if placed in charge of more than ten and not more than 20 other employees 30.90
(iv) if placed in charge of more than 20 other employees 42.10

(e) Disability Allowance�
In addition to the total wage prescribed in this subclause, a disability allowance of $5.40 per week shall be paid
to doughmakers and single hand bakers.

____________________

2002 WAIRC 04553
BAKERS� (METROPOLITAN) AWARD

No.13 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BAKERS INDUSTRY EMPLOYERS ASSOCIATION OF WESTERN AUSTRALIA,
RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1026 OF 2001
CITATION NO. 2002 WAIRC 04553
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Bakers� (Metropolitan) Award No. 13 of 1987 be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Wages:

A. Delete paragraph (d) of subclause (1) of this Clause and insert the following in lieu thereof�
(d) Foreperson: In addition to the total wage prescribed in this clause for a doughmaker, a foreperson shall be

paid�
$

(i) if placed in charge of less than four other employees
(per week)

12.55

(ii) if placed in charge of four but less than ten other
employees (per week)

20.05

(iii) if placed in charge of ten and not more than 20 other
employees (per week)

30.80

(iv) if placed in charge of 20 or more other employees
(per week)

39.70
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B. Delete paragraph (e) of subclause (1) of this Clause and insert the following in lieu thereof�
(e) Disability Allowance�

In addition to the total wage prescribed in this subclause a disability allowance of $5.25 per week shall be paid
to doughmakers and single hand bakers.

2. Clause 9. � Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) (a) An employee required to work overtime for two hours or more shall be supplied with a meal by his/her

employer or paid $8.05 for a meal.
(b) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meal or pay an amount of $5.45 for each such meal.
(c) The provisions of paragraphs (a) and (b) of this subclause do not apply�

(i) in respect of any period of overtime for which the worker has been notified on the previous day or
earlier than he will be required, or

(ii) to any worker who lives in the locality in which the place of work is situated in respect of any meal
for which he can reasonably go home.

____________________

2002 WAIRC 04554
BP REFINERY (KWINANA) (SECURITY OFFICERS�) AWARD, 1978

No. R56 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BP OIL REFINERY (KWINANA) PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1027 OF 2001
CITATION NO. 2002 WAIRC 04554
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the BP Refinery (Kwinana) (Security Officers�) Award, 1978 (No. 56 of 1978) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 15. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before

the completion of the previous day or shift, shall be paid a meal allowance of $7.15. A further meal allowance
of $4.85 shall be paid on the completion of each additional four hours� overtime worked.

2. Clause 20. � Wages: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Leading Hands:�

Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following�
$ Per Week

(a) if placed in charge of not less
than 3 and not more than 10 other officers 20.10

(b) if placed in charge of not less
than 10 and not more than 20 other officers 30.80

(c) if placed in charge of more than
20 other officers 39.65

____________________
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2002 WAIRC 04552
BRUSHMAKERS� AWARD

No 30 of 1959
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
E.D. OATES BRUSHWARE LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1025 OF 2001
CITATION NO. 2002 WAIRC 04552
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Brushmakers� Award No. 30 of 1959 be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier

that he/she will be so required to work, shall be supplied with a meal by the employer or be paid $7.85
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he

has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be
required, provide such meals or pay an amount of $7.85 for each such second or subsequent meal.

(3) No such payments need be made to employees living in the same locality as their workshops who can reasonably return
home for such meals.

(4) If an employee in consequence of receiving such notice has provided himself/herself with a meal or meals, and is not
required to work overtime, or is required to work less overtime than notified, he/she shall be paid the amounts above
prescribed.

2. Clause 9. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
An employee appointed by the employer as a leading hand shall be paid in addition to the prescribed rates�

Per Week
$

(1) When placed in charge of not less than 22.60
two nor more than four other employees

(2) When placed in charge of five or more 28.00
other employees

____________________

2002 WAIRC 04751
BUILDING AND ENGINEERING TRADES (NICKEL MINING AND PROCESSING) AWARD 1968

No. 50 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WESTERN MINING CORPORATION RESOURCES LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 6 FEBRUARY 2002
FILE NO/S. APPLICATION 1748 OF 2001
CITATION NO. 2002 WAIRC 04751
_________________________________________________________________________________________________________
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Result Award varied.
Representation
Applicant Ms C Bowden and with her Mr C Young on behalf of the

CEPU & AFMEPKIU
Ms L Dowden on behalf of the BLPPU and the CMETU

Respondent Ms K Smallacombe as agent
_________________________________________________________________________________________________________

Order
HAVING heard Ms C Bowden and with her Mr C Young on behalf of the applicant and on behalf of the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch, Ms L Dowden on behalf of the
Australian Builders� Labourers, Painters and Plasterers Union of Workers, WA and the Construction, Mining, Energy Timberyards,
Sawmills and Woodworkers Union of Australia, Western Australian Branch and Ms K Smallacombe as agent on behalf of the
respondent and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders�

THAT the Building and Engineering Trades (Nickel Mining and Processing) Award 1968 be varied in accordance
with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after 11 December 2001.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8 � Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this clause and insert the

following in lieu thereof�
(6) When an employee, without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, such employee shall be provided with a suitable meal by the employer
or be paid $6.68 in lieu thereof.

2. Clause 9 � Continuous Shift Workers: Delete subclause (7) of this clause and insert the following in lieu thereof�
(7) When an employee, without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, such employee shall be provided with a suitable meal by the employer
or be paid $6.68 in lieu thereof.

3. Clause 11 � Shift Work: Delete subclause (2) of this clause and insert the following in lieu thereof�
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of

$9.63 when on afternoon or night shift.
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings
generally.

4. Clause 25 � First Aid: Delete subclause (4) of this clause and insert the following in lieu thereof�
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of

$1.23 per shift in addition to their ordinary rate of pay.
5. Clause 30 � Special Rates and Provisions: Delete this clause and insert the following in lieu thereof�

(1) Engineering Trades�
(a) Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or

maintenance of steel frame buildings, smoke stacks, bridges or similar structures at a height of
15.5 metres or more above the nearest horizontal plane shall be paid at the rate of $1.07 per shift extra.

(b) (i) Goggles, glasses and gloves or other efficient substitutes therefore shall be available for the
personal use of any employee engaged in welding.

(ii) Every employee shall sign an acknowledgement on receipt thereof and on leaving
employment shall return same to the employer.

(iii) During the time the same are on issue to the employee, he/she shall be responsible for any
loss or damage thereto, fair wear and tear attributable to ordinary use excepted.

(iv) No employee shall lend another employee the goggles, glasses or gloves or substitutes
issued to such first mentioned employee, and if the same are lent, both the lender and the
borrower shall be deemed guilty of wilful misconduct.

(v) Before goggles, glasses or gloves or any substitutes which have been used by a employee
are re-issued by the employer to another employee, they shall be effectively sterilised.

(c) Dirt Money�
Employees employed on dirty work or in wet places, shall be paid 23 cents per hour extra.

(d) Employees in very wet places shall be provided with oilskin coats and rubber boots.
(e) Heat Money�

(i) Employees employed for more than one hour in the shade where the artificial temperature is
between 46° and 55° Celsius shall be paid 23 cents per hour extra.

(ii) Employees employed for more than one hour where the artificial temperature exceeds 55°
Celsius shall be paid 27 cents per hour extra. Where work continues for more than two
hours in temperatures exceeding 55° Celsius, employees shall be entitled to twenty minutes�
rest after every two hours, without deduction of pay.
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(f) Confined Space�
Employees employed in confined spaces as hereinafter defined, shall be paid 29 cents per hours extra.
�Confined space� means a working space the dimensions of which necessitate a employee working
continuously in a stooped or otherwise cramped position, or without proper ventilation or where
confinement within a limited space is productive of unusual discomfort.

(g) Fumes�
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious
inconvenience from fumes, shall be entitled to payment of 28 cents per hour extra, with a minimum of
31 cents while so engaged.

(h) Explosive Powered Tools�
A employee required to use an explosive powered tool shall be paid 13 cents per hour extra.

(i) Special Rates Not Cumulative�
Where more than one of the disabilities entitling a employee to extra rates exists on the same job, the
employer shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.
Provided that this subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat
Money, the rates for which are cumulative.
(i) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical

Installer who holds and in the course of their employment may be required to use a current
�A� grade or �B� grade licence issued pursuant to the relevant regulation in force on the
28th day of February, 1978 under the Electricity Act, 1945 shall be paid an allowance of
$14.64 per week.

(2) Building Trades�
(a) Wet and Dusty Places�

A employee employed in places where the atmosphere is excessively dust laden or where water is
continuously dripping so that the clothing or feet become wet shall be paid 27 cents per hour in
addition to the prescribed rate.

(b) Excessively Dirty Work�
A employee employed on excessively dirty work which is likely to render the employee or his/her
clothes dirtier than on the normal run of work shall be paid 25 cents per hour in addition to the
prescribed rate, but with a minimum payment as for four hours in any one day.

(c) Winder Drums and Head Frame Wheels�
A employee engaged in work on winder drums or head frame wheels shall be paid 27 cents per hour
in addition to the prescribed rate, but with a minimum payment as for four hours in any one day.

(d) S.O.2. Towers�
A employee engaged on repair work to S.O.2 Towers shall be paid 27 cents per hour in addition to the
prescribed rate, but with a minimum payment as for four hours in any one day.

(e) Boat Type and Swinging Scaffold�
A employee employed on a boat type or swinging scaffold shall be paid 27 cents per hour in addition
to the prescribed rate. �Swinging Scaffold� means any scaffold suspended from the ground and which
by reason of the operations carried out on it or by reason of wind force or vibration is likely to swing
or sway. No employer shall permit an apprentice who has served less than two years of apprenticeship
to work on a boat type or swinging scaffold and no such apprentice shall work on such a scaffold.

(f) Heat Money�
(i) A employee required to work for more than one hour continuously in the shade in places

where the temperature is raised by artificial means to between 46.1° Celsius and 51.6°
Celsius shall be paid 27 cents per hour in addition to the prescribed rate.

(ii) (aa) A employee required to work for more than one hour continuously in the shade in
places where the temperature is raised by artificial means to exceed 51.6° Celsius
shall be paid 33 cents per hour in addition to the prescribed rate.

(bb) Where work continues for more than two hours in that temperature employees
shall be entitled to twenty minutes rest every two hours without deduction of pay.

(g) Boiler Flue or Roaster Work�
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler,
flue or roaster, then six hours shall constitute a shift�s work, provided that this subclause shall not
apply in addition to the provisions of subclause (f) of this Clause.

(h) Grinding Time�
The employer shall provide sandstone grindstones. Employees shall be allowed to maintain their tool
in proper working condition in working hours.
When an employee who has been employed for five consecutive working days is discharged, he/she
shall be allowed two hours for grinding tools or be paid two hours� pay in lieu thereof.

(i) (i) Lead Paint Surfaces�
No surface painted with Lead paint shall be rubbed down or scraped by a dry process.

(ii) Width of Brushes�
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more
than 175mm in width.

(iii) Meals not to be taken in Paint Shop�
No employee shall be permitted to have a meal in any paint shop or place where paint is
stored or used.
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(j) Spray Painting (Painters)�
(i) Lead paint shall not be applied by a spray to the interior of any building.
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full

overalls and head covering and respirators by the employer.
(iii) Where from the nature of the paint or substance used in spraying, a respirator would be of

little or no practical use in preventing the absorption of fumes or materials from substances
used by a employee in spray painting, the employee shall be paid a special allowance of
71 cents per day.

(k) Water and Soap�
Water and soap shall be provided in each shop or on each job by the employer for the use of painters.

(l) Electrical Sanding Machines�
The use of electrical sanding machines for sanding down paint work shall be governed by the
following provisions:-
(i) The weight of each such machine shall not exceed 5.9kgs.
(ii) Every employer operating any such machine shall ensure that each such machine together

with all electrical leads and associated equipment is kept in a safe condition and shall, if
requested so to do by any employee, but not more often than once in any four weeks, cause
the same to be inspected by a licensed electrical employee under the Electricity Act and the
Regulations made thereunder.

(iii) Employers shall provide and supply respirators of a suitable type to each employee and shall
maintain same in an effective and cleanly state at all times. Where respirators are used by
more than one employee, each such respirator shall be sterilised and a new pad inserted after
use by each such employee.

(iv) Employers shall also provide and supply goggles of a suitable type: Provided that goggles
with celluloid lenses shall not be regarded as suitable.

(v) All employees shall use such protective equipment when using electrical sanding machines
of any type.

(m) (i) Carpenters and Joiners�
A secure and weatherproof place shall be provided by the employer where carpenters� and
joiners� tools may be locked up apart from the employer�s plant and material.

(ii) Other Employees�
The employer shall, where practicable, provide a place on each job for the safekeeping of
the employees� tools when not in use.

(n) Attendants on Ladders�
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder
is standing in any street, way or lane, where traffic is passing to and fro without an assistant on the
ground.

(o) Plumbers on Sewerage Work�
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose
of cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or
dry wells, shall be paid $1.29 per day in addition to the prescribed rate.

(p) All work made up by plumbers shall be welded by those employees.
(q) Change Room�

The employer shall provide on each job a proper change room where the employee may change
his/her clothes, and such place shall not be used for any other purpose.

(r) Boiling Water�
The employer shall provide boiling water on each job for the use of the employees.

(s) (i) The employer shall supply a safety helmet for each employee requesting one on any job
where, pursuant to the regulations made under the Construction Safety Act, 1972 a
employee is required to wear such helmet.

(ii) Any helmet so supplied shall remain the property of the employer and during the time it is
on issue, the employee shall be responsible for any loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.

(t) Toxic Substances�
(i) An employee required to use toxic substances or materials of a like nature shall be informed

by the employer of the health hazards involved and instructed in the correct and necessary
safeguards which must be observed in the use of such materials.

(ii) An employee using such materials will be provided with and shall use all safeguards as are
required by the appropriate Government Authority or in the absence of such requirement
such safeguards as are determined by a competent authority or person chosen by the union
and the employer.

(iii) An employee using toxic substances or materials of a like nature shall be paid 33 cents per
hour extra. Employees working in close proximity to employees so engaged shall be paid
12 cents per hour extra.

(iv) For the purpose of this subclause all materials which include or require the addition of a
catalyst hardener and reactive additives or two pack catalyst system shall be deemed to be
materials of a like nature.
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(u) Special Rates Not Cumulative�
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the
employer shall be bound to pay only one rate, namely - the highest so prevailing. Provided that this
subclause shall not apply to excessively dirty work or heat money, the rates for which are cumulative.

(3) Any dispute which may arise between the parties in relation to the application of any of the foregoing special
rates and provisions may be determined by the Board of Reference.

6. Clause 44 � Rates of Pay and Classification Definitions: Delete subclause (5) of this clause and insert the following
in lieu thereof�
(5) Tool Allowance

(a) Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool allowance:
 $

Bricklayers 1.46
Carpenter and Joiners 2.71
Plumbers 2.03
Painters 0.62

This allowance includes an amount of five cents for the purpose of enabling employees to insure their
tools against loss or damage by theft or fire and shall not be paid where the employer supplies
employees with all necessary tools.
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition
for the performances of the work.
An employee who fails to provide all such tools when required shall be guilty of a breach of this
award and shall not be entitled to the tool allowance prescribed above until they comply with this
provision.

(b) Metal Trades Employees�
Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice,
to whom the employer does not supply all necessary tools, shall be paid an allowance of $10.14 per
week.
A �tradesperson�, for the purpose of this clause, shall be deemed to be an employee who is paid an
equal rate of wage or higher than for the classification �Boilermaker�.

7. Clause 44 � Rates of Pay and Classification Definitions: Delete subclause (6) of this clause and insert the following
in lieu thereof�
(6) Leading Hands

In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid -
$

(a) If placed in charge of not less than 3
and not more than 10 other employees 17.35

(b) If place in charge of more than 10 and
not more than 20 other employees 26.03

(c) If place in charge of more than 20
other employees 33.91

8. Clause 44 � Rates of Pay and Classification Definitions: Delete subclause (7) of this clause and insert the following
in lieu thereof�
(7) Disabilities Allowance�

An employee employed outside of his/her shop on construction work shall for the time so employed be paid a
disabilities allowance at the rate of $1.20 per week in addition to the prescribed rate.

9. Clause 44 � Rates of Pay and Classification Definitions: Delete subclause (8) of this clause and insert the following
in lieu thereof�

(8) Industry Allowance�
(a) Each employee shall be paid an allowance of $79.99 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and

nature of individual operations within it.
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all

purposes of the award.
10. First Schedule � District Allowances: Delete this clause and insert the following in lieu thereof�

FIRST SCHEDULE - DISTRICT ALLOWANCES
Payment shall be paid in accordance with the provision of this schedule so far as applicable.
(1) In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall

be paid for five days per week to employees employed in the districts which are hereinafter respectively
described, with the exception of districts contained therein which are situated within a radius of ten miles of
Kalgoorlie, Coolgardie and Southern Cross, viz:-
(a) First District�

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to
Woolgangie, thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-
Australia line, and thence back to Kalgoorlie; at the rate of 63 cents per week extra for those mines
within ten miles of the railway and 96 cents per week for those outside.

(b) Second District�
Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E.
meridian with the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten
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miles east of Kookynie on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of
84 cents per week extra for those mines within ten miles of the railways and $1.08 per week for those
outside.

(c) Third District�
Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone�s Soak,
thence S.E. to and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of
84 cents per week extra for those mines within ten miles of the railways and $1.08 per week for those
outside.

(d) Fourth District�
Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten
miles from Southern Cross, including Westonia and Bullfinch, at the rate of 31 cents per week.

(e) Fifth District�
Comprising all mines not specifically defined in the foregoing boundaries but within the area
comprised within the 24th and 26th parallels of latitude; at the rate of $1.44 per week.

(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines
mentioned hereunder:-

Per Week
$

Ora Banda and Waverley Districts 0.84
Yalgoo District 0.84
Meekatharra, Mt. Magnet and Cue Districts 1.03
Wiluna District 1.20
Youanmi District 1.20
Cox�s Find Goldmine 1.08
Corduroy Goldmine and mines within ten miles� radius therefrom 1.44
Lallah Rooke Goldmine, Halley�s Comet Goldmine, Prophecy Goldmine
and mines within ten miles� radius therefrom 1.80
Mayfield District 0.84
Evanston District 1.20

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the
rate of 19 cents per week shall be paid to employees employed at mines situated five miles from a Government
railway.
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox�s Find Goldmine, the sum of 19 cents per
week may be deducted from the district allowance which would otherwise be paid.

(3) In the case of any mine or district within the area to which this Award applies which is not dealt with under the
provisions of this schedule, the Union may apply to the Western Australian Industrial Commission at any time
for the purpose of having an allowance prescribed, upon serving upon the employer concerned fourteen days�
notice thereof prior to the date of such application the service of such notice shall be made pursuant to the
provisions relating thereto prescribed by the regulations under the Industrial Arbitration Act, 1979.

____________________

2002 WAIRC 04595
BURSWOOD HOTEL (MAINTENANCE EMPLOYEES�) AWARD, 1990

No. A6 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
BURSWOOD PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 1893 OF 2001
CITATION NO. 2002 WAIRC 04595
_________________________________________________________________________________________________________

Result Allowances Varied
Representation
Applicant Ms C Bowden
Respondent Mr P Robertson on behalf of Burswood Pty Ltd

Ms J Harrison on behalf of the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers� Union of Australia, Western Australian Branch and the Western Australian Builders
Labourers, Painters & Plasterers Union of Workers, Western Australian Branch

_________________________________________________________________________________________________________
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Order
HAVING heard Ms C Bowden on behalf of the Applicant and Mr P Robertson on behalf of Burswood Pty Ltd and Ms J Harrison
on behalf of the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers� Union of Australia, Western Australian
Branch and the Western Australian Builders Labourers, Painters & Plasterers Union of Workers, Western Australian Branch, and
by consent, I the undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do hereby order�

THAT the Burswood Hotel (Maintenance Employees�) Award, 1990 as amended be further varied in accordance with the
following Schedule with effect from the beginning of the first pay period commencing on or after 3 January 2002.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 12. � Overtime: Delete paragraph (f) of subclause (3) of this clause and insert in lieu thereof the following�

f) An employee required to work overtime for more than two hours shall be supplied with a meal by the Company
or if no meal is supplied be paid $8.00 for a meal, and if owing to the amount of overtime worked, a second
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $5.42 for
each meal so required.

2. Clause 14. � Wage Rates: Delete subclauses (2), (3), (4), (7), (8), (9), (10) of this clause and insert in lieu thereof the
following�

(2) Nominee
A licensed electrical mechanic or fitter who acts as nominee for an electrical contractor shall be paid an allowance of
$47.02 per week.

(3) In addition to the weekly wage rate provided by subclause (1) of this clause an adult employee shall be paid�
    $

(a) After the completion of one
year�s continuous service 13.94

(b) After the completion of two
year�s service 28.23

Such payment shall be deemed part of the weekly wage rate for all purposes of the award.
(4) In addition to the weekly wage rate provided by subclause (1) of this clause a leading hand shall be paid�

    $
(a) If placed in charge of not less

than three and not more than ten
other employees 19.61

(b) If placed in charge of more than
ten and not more than 20 other
employees 30.01

(c) If placed in charge of more than
20 other employees 38.63

(7) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a �C� Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties,
shall be paid $7.56 per week in addition to their ordinary rate.

(8) An employee who holds, and in the course of their employment is required to use, a current �A� Grade or �B� Grade, or
�L� Grade or �R� Grade licence issued pursuant to the relevant regulation in force on the 28th day of February
1978 under the Electricity Act 1945 shall be paid an allowance of $15.60 per week.

(9) An employee, who is in possession of, and is requested by the Company to use, a plumber�s licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of
$28.83 per week.

(10) A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be
paid $19.87 per week in addition to their ordinary rate.

____________________

2002 WAIRC 04555
BURSWOOD ISLAND RESORT EMPLOYEES AWARD

Nos. A23 & A25 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1031 OF 2001
CITATION NO. 2002 WAIRC 04555
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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 Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Burswood Island Resort Employees Award (No. A 23 of 1985 and A 25 of 1985) be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 5. � Wages: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) The following tables as listed hereunder shall be the minimum fortnightly rate of wage payable to employees covered by

the terms and conditions of the Burswood Island Resort Employees Award�
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

Per
Fortnight

ASNA TOTAL

$ $ $
A. FOOD AND BEVERAGE
1. Bar Attendant (Grade 1) 676.30 176.00 852.30
2. Bar Attendant (Grade 2) 689.20 176.00 865.20
3. Head Bar Attendant 733.90 176.00 909.90
4. Cellarperson 692.90 176.00 868.90
5. Waiter/Waitress 661.70 176.00 837.70
6. Steward/Stewardess 661.70 176.00 837.70
7. Head Waiter/Waitress 718.30 176.00 894.30
8. Head Steward/Stewardess 718.30 176.00 894.30
9. Snack Bar Attendant 661.70 176.00 837.70
10. Bar Useful 655.60 176.00 831.60
11. Host/Hostess 718.30 176.00 894.30
B. HOUSE
1. Housekeeper 733.90 176.00 909.90
2. Porter 655.60 176.00 831.60
3. Room Attendant 655.60 176.00 831.60
4. Timekeeper 676.30 176.00 852.30
C. KITCHEN
1. Chef 771.00 176.00 947.00
2. Qualified Cook 718.30 176.00 894.30
3. Cook Employed Alone 677.50 176.00 853.50
4. Breakfast and/or Other Cook 670.60 176.00 846.60
5. Kitchenhand 655.60 176.00 831.60
6. Qualified Butcher 718.30 176.00 894.30
7. Other Butcher 694.10 176.00 870.10
D. MISCELLANEOUS
1. Cafeteria Attendant - (Grade 1) 661.70 176.00 837.70
2. Cafeteria Attendant - (Grade 2) 670.60 176.00 846.60
3. Commissionaire 655.60 176.00 831.60
4. Valet/Carparking Attendant 655.60 176.00 831.60
5. Storeperson 670.60 176.00 846.60
6. Laundry Attendant (Grade 1) 655.60 176.00 831.60
7. Laundry Attendant (Grade 2) 672.00 176.00 848.00
8. Cleaner 655.60 176.00 831.60
9. Gardener 655.60 176.00 831.60
10. Qualified Gardener 795.20 176.00 971.20
11. Groundsperson 655.60 176.00 831.60
12. General Hand 655.60 176.00 831.60
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Per
Fortnight

ASNA TOTAL

$ $ $
13. Seamstress 722.60 176.00 898.60
14. Wardrobe Attendant 655.60 176.00 831.60
15. Guest Services Attendant 718.30 176.00 894.30
16. Cashier 676.30 176.00 852.30
(a) A Waiter or Waitress who has completed an accepted course recognised by the Western Australian Tourism

Industry Training Committee shall in addition to his/her ordinary time rate of pay be paid a fortnightly
allowance of $13.57.

(b) In-Charge Rates�
An employee who is appointed and placed in charge of other employees shall be paid the following rates in
addition to his/her ordinary time rate of pay�

Per Fortnight
$

(i) if placed in charge of less than six employees 21.66
(ii) if placed in charge of six to ten employees 29.13
(iii) if placed in charge of eleven to twenty

 employees 33.74
(iv) if placed in charge of more than twenty

 employees 56.15
Provided that these additional rates shall not be payable to any employee employed in the classifications of
Chef, Housekeeper, Head Waiter, Head Waitress, Head Steward, Head Stewardess, Head Bar Attendant, and
Casino Operations Employees.

(c) Service Payments�
In addition to the wage rates prescribed in sections A, B, C and D of this subclause, all employees (other than
Apprentices) employed on a full time basis, shall be paid Service Payments at the following rates�

Per Fortnight
$

After 1 year of service 16.81
After 2 years of service 25.77
After 3 years and subsequent years of service 34.49

E. CASINO OPERATIONS
Per

Fortnight
ASNA TOTAL

$ $ $
1. Croupier Dealer

On commencement 689.00 176.00 865.00
On completion of 3 months� service 899.30 176.00 1075.30
On completion of 12 months� service 918.40 180.00 1098.40
On completion of 18 months� service 937.70 180.00 1117.70
On completion of 24 months� service and thereafter 956.90 180.00 1136.90

2. Inspector
First 12 months� service 962.30 180.00 1142.30
On completion of 12 months� service 981.30 180.00 1161.30
On completion of 18 months� service 1000.80 176.00 1176.80
On completion of 24 months� service and thereafter 1020.30 176.00 1196.30

3. Keno Runner 689.00 176.00 865.00
4. Keno Operator

On commencement 689.00 176.00 865.00
On completion of 3 months� service 765.30 176.00 941.30
On completion of 12 months� service 800.50 176.00 976.50
On completion of 24 months� service and thereafter 833.50 176.00 1009.50

5. Video Attendant
On commencement 689.00 176.00 865.00
On completion of 3 months� service 765.30 176.00 941.30
On completion of 12 months� service 800.50 176.00 976.50
On completion of 24 months� service and thereafter 833.50 176.00 1009.50

6. Count Team
On commencement 689.00 176.00 865.00
On completion of 3 months� service 765.30 176.00 941.30



248 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Per
Fortnight

ASNA TOTAL

$ $ $
On completion of 12 months� service 800.50 176.00 976.50
On completion of 24 months� service and thereafter 833.50 176.00 1009.50

7. Change Booth Cashier
On commencement 689.00 176.00 865.00
On completion of 3 months� service 765.30 176.00 941.30
On completion of 12 months� service 800.50 176.00 976.50
On completion of 24 months� service and thereafter 833.50 176.00 1009.50

8. Main Cage Cashier
First 12 months� service 943.80 180.00 1123.80
On completion of 12 months� service 962.30 180.00 1142.30
On completion of 18 months� service 981.30 180.00 1161.30
On completion of 24 months� service and thereafter 1020.30 176.00 1196.30

9. Camera Surveillance Operator
First 12 months� service 943.80 180.00 1123.80
On completion of 12 months� service 962.30 180.00 1142.30
On completion of 18 months� service 981.30 180.00 1161.30
On completion of 24 months� service and thereafter 1020.30 176.00 1196.30

10. Security Officer
First 3 months� service 767.10 176.00 943.10
On completion of 3 months� service 807.50 176.00 983.50
On completion of 12 months� service 850.10 176.00 1026.10
On completion of 24 months� service and thereafter 918.40 180.00 1098.40

Provided that an employee appointed as Senior Security Officer shall, in addition to the appropriate Security
Officer�s rate receive an additional payment of $56.15 per fortnight which shall be paid for all purposes of the
Award.
Notwithstanding the provisions contained in Section E of this subclause, employees engaged on a casual
contract of service in accordance with the provisions of Clause 14. - Casual Employees of this Award in the
classifications of Croupier/Dealer, Keno Operator/Runner, Video Attendant, Count Team, Change Booth
Cashier and Security Officer shall perform at least 494 hours of work prior to moving from his/her
commencement of employment wage rate to his/her next wage increment. Provided that where 494 hours has
not been worked at the completion of six months� service, the employee shall be entitled at that time to the next
wage increment. Provided further that where 494 hours has been worked prior to the completion of three
months� service, the employee shall not be entitled to the next wage increment until the completion of three
months� service.

2. Clause 12. � Additional Rates for Ordinary Hours: Delete of this Clause and insert the following in lieu thereof�
(1) An employee who is rostered to work any of his/her ordinary hours prior to 7.00am or after 7.00pm, Monday to Friday,

both inclusive shall, in addition to his/her ordinary time rate of pay be entitled to an allowance of $1.25 per hour for each
such hour completed or part thereof, with a minimum payment of $2.49 per shift.

(2) (a) All ordinary hours worked between midnight Friday and midnight Saturday shall be paid at the rate of time and
one half.

(b) All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three quarters, provided that those employees employed in the classifications of Bar Attendant, Head Bar
Attendant and Casino Operations shall be paid at the rate of double time.

(c) An employee who is required to work any of his/her ordinary hours on any day in more than one period, other
than for meal breaks as prescribed in Clause 16. � Meal and Rest Breaks of this Award, shall be paid an
allowance of $2.09 per day, for such broken work period worked.

(d) Where a Cleaner is rostered to perform normal duties within the organisation Casino rest-room facilities, and
such duties include work of an unusually unsavoury or unhygienic nature, such employee shall, in addition to
his/her ordinary time rate of pay be paid a flat allowance of $6.72 per shift.

3. Clause 15. � Part-Time Employees: Delete sub paragraph (ii) of paragraph (a) of subclause (2) of this Clause and
insert the following in lieu thereof�

(ii) A part time employee who is required to work any of his/her ordinary hours prior to 7.00am or after
7.00pm, Monday to Friday, both inclusive shall, in addition to his/her ordinary time rate of pay be
entitled to an allowance of $1.25 per hour for each such hour completed or part thereof, with a
minimum payment of $2.49 per shift.

4. Clause 17. � Meal Money: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Any employee who is required to work overtime for two hours or more shall be supplied with a meal free of charge to be

consumed in the employee cafeteria. Provided that where the Company does not supply such a meal the employee shall
be paid $7.08 meal money.

5. Clause 24. � Bar Work: Delete this Clause and insert the following in lieu thereof�
(1) Any employee, other than a Bar Attendant, who in addition to his/her normal duties, is required to dispense liquor from a

bar, shall in addition to his/her ordinary time rate of pay, be paid a flat allowance of 82 cents per shift for the performance
of such additional duties.
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(2) Any employee employed as a Bar Attendant, who is required in addition to his/her normal duties, to be responsible for
and/or the purchasing of stock, shall be paid in addition to his/her ordinary time rate of pay an allowance of $13.57 per
fortnight.

6. Clause 26. � Uniforms and Laundering: Delete this Clause and insert the following in lieu thereof�
(1) Where the Company requires an employee to wear a special uniform in the performance of their duties such special

uniform shall be provided by the Company and shall at all times remain the Company�s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps collars,
cuffs, or other special apparel which the Company may require an employee to wear whilst on duty; provided that the
ordinary apparel usually worn by Waiters and Stewards shall not be deemed to be special uniforms within the meaning of
this clause.

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coats, white shirt, white apron and cap, such garments shall be laundered at the Company�s expense or otherwise the
employee shall be paid $8.78 per fortnight as laundry allowance.

(3) Subject to subclause (2) hereof, where the Company requires any of the articles of clothing to be worn as described in
subclause (1) of this clause, then such clothing shall be laundered at the Company�s expense or otherwise the employee
shall be paid $5.76 per fortnight as a laundry allowance.

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Company standards.

7. Clause 28. � Employees� Equipment: Delete subclause (1) of this Clause and insert the following in lieu thereof�
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out his/her duties, shall be supplied by the company free of charge. Provided that where an
employee is required by the Company to use his/her own knives he/she shall be paid an allowance of $10.71 per fortnight.

____________________

2002 WAIRC 04596
BURSWOOD ISLAND RESORT (MAINTENANCE EMPLOYEES�) AWARD

No. A22 of 1086
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 1896 OF 2001
CITATION NO. 2002 WAIRC 04596
_________________________________________________________________________________________________________

Result Allowances Varied
Representation
Applicant Ms C Bowden
Respondent Mr P Robertson on behalf of Burswood Resort (Management) Ltd

Ms J Harrison on behalf of the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers� Union of Australia, Western Australian Branch and the Western Australian Builders
Labourers, Painters & Plasterers Union of Workers, Western Australian Branch

_________________________________________________________________________________________________________

Order
HAVING heard Ms C Bowden on behalf of the Applicant and Mr P Robertson on behalf of Burswood Resort (Management) Ltd
and Ms J Harrison on behalf of the Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers� Union of Australia,
Western Australian Branch and the Western Australian Builders Labourers, Painters & Plasterers Union of Workers, Western
Australian Branch, and by consent, I the undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do
hereby order�

THAT the Burswood Island Resort (Maintenance Employees�) Award No. A 22 of 1986 as amended be further varied in
accordance with the following Schedule with effect from the beginning of the first pay period commencing on or after
3 January 2002.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11. � Overtime: Delete paragraph (f) of subclause (3) of this clause and insert in lieu thereof the following�

(f) An employee required to work overtime for more than two hours shall be supplied with a meal by the Company
or if no meal is supplied be paid $8.13 for a meal, and if owing to the amount of overtime worked, a second
subsequent meal is required they shall be supplied with each such meal by the Company or be paid $5.51 for
each meal so required.
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2. Clause 13. � Wage Rates: Delete subclauses (2) through to (9) of this clause and insert in lieu thereof the
following�

(2) In addition to the weekly wage rate provided by subclause (1) hereof an adult employee shall be paid�
PER WEEK

$
(a) After the completion of one

year�s continuous service 13.94
(b) After the completion of two

years� continuous service 28.23
Such payments shall be deemed part of the weekly wage rate for all purposes of the award.

(3) Leading Hand: In addition to the appropriate total wage prescribed in this clause a Leading Hand shall be paid�
$

(a) If placed in charge of not
less than three and not more
than ten other employees 19.61

(b) If placed in charge of more
than ten and not more than
twenty other employees 30.01

(c) If placed in charge of more
than twenty other employees 38.63

(4) A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the calling in which
they are employed.

(5) Nominee

A licensed electrical mechanic or fitter who acts as nominee for the Company shall be paid an allowance of $47.02 per
week.

(6) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a �C� Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the Company to perform first aid duties,
shall be paid $7.32 per week in addition to their ordinary rate.

(7) An employee who holds, and in the course of their employment is required to use, a current �A� Grade or �B� Grade
licence issued pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act
1945 shall be paid an allowance of $15.60 per week.

(8) An employee who is in possession of, and is requested by the Company to use, a plumber�s licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board, shall, in each week so requested, be paid an allowance of
$27.05 per week.

(9) A plumber holding registration in accordance with the Metropolitan Water Supply, Sewerage and Drainage Act shall be
paid $11.22 per week in addition to their ordinary rate.

____________________

2002 WAIRC 04597
CAN MANUFACTURING (PRODUCTION AND MAINTENANCE � AMALGAMATED INDUSTRIES PTY LTD)

AWARD 1985
No. A4 of 1985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WESTCAN (A DIVISION OF AMCOR LTD) AND ANOTHER, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 1876 OF 2001
CITATION NO. 2002 WAIRC 04597
_________________________________________________________________________________________________________

Result Allowances Varied
Representation
Applicant Ms C Bowden
Respondent Mr P Robertson on behalf of Westcan
_________________________________________________________________________________________________________
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Order
HAVING heard Ms C Bowden on behalf of the Applicant and Mr P Robertson on behalf of Westcan, and by consent, I the
undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do hereby order�

THAT the Can Manufacturing (Production and Maintenance � Amalgamated Industries Pty Ltd) Award 1985 as amended
be further varied in accordance with the following Schedule with effect from the beginning of the first pay period
commencing on or after 3 January 2002.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 6. �Rates of Pay:
A. Delete paragraph (a) of subclause (4) of this clause and insert in lieu thereof the following�
(4) Tool Allowance

(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of�
(i) $11.04 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.04, being the wage percentage which is appropriate

to the year of apprenticeship pursuant to subclause (3) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

B. Delete subclauses (5) and (6) of this clause and insert in lieu thereof the following�
(5) Electrician�s Licence Allowance�

An electrical tradesperson who holds, and in the course of employment may be required to use, a current �A� Grade or
�B� Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the
Electricity Act 1945, shall be paid an allowance of $15.83 per week.

(6) Laundry Allowance�
Employees shall receive a laundry allowance of $9.35 per week as reimbursement of their personal outlay for
maintenance and cleaning of work clothing issued by Westcan.

____________________

2002 WAIRC 04626
CATERING EMPLOYEES AND TEA ATTENDANTS (GOVERNMENT) AWARD 1982

No. A34 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MIN FOR PRIMARY INDUSTRY & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1030 OF 2001
CITATION NO. 2002 WAIRC 04626
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Catering Employees and Tea Attendants (Government) Award 1982 (No. A 34 of 1981) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Additional Rates for Ordinary Hours: Delete subclauses (1) & (2) of this Clause and insert the

following in lieu thereof�
(1) A full-time or part-time employee who is required to work any ordinary hours between 7.00pm and 7.00am Monday to

Friday, inclusive, shall be paid, in addition to the appropriate wage set out in Clause 22. - Wages, an additional payment
equivalent to 15% of the wages paid for the time so worked with a minimum payment of $2.46 per day.
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(2) An employee who is required to work any of his ordinary hours on any day in more than one period of employ and other
than for meal breaks as prescribed by Clause 13. - Meal Breaks of this award, shall be paid an allowance of $2.09 per day,
for such broken work period worked.

2. Clause 14. � Meal Money: Delete this Clause and insert the following in lieu thereof�
14. - MEAL MONEY

When an employee is required to work overtime for more than one hour on any day, he or she will either be supplied with a
substantial meal by the employer or be paid $8.41 meal money.

3. Clause 22. � Wages: Delete subclauses (2) & (3) of this Clause and insert the following in lieu thereof�
(2) In addition to the above wage rates service pay will be paid for each year of service at the following rates per week�

$
Year 1..................................................... 62.80
Year 2..................................................... 68.50
Year 3 and thereafter .............................. 73.60

 (3) Leading Hands�
An employee (other than a Chef) who is appointed and placed in charge of other employees by the employer shall be paid
the following rates in addition to his or her normal wage per week:-

$
(a) If placed in charge of less than six employees 10.50
(b) If placed in charge of six to ten employees 14.00
(c) If placed in charge of 11 to 20 employees 16.20
(d) If placed in charge of more than 20 employees 27.00

4. Clause 25. � Bar Work: Delete this Clause and insert the following in lieu thereof�
25. - BAR WORK

Any employee other than a Bar Attendant, who in addition to their normal duties is required to dispense liquor from a bar, shall be
paid a flat rate of 82 cents per day in addition to the rate prescribed for such normal duties.

5. Clause 27. � Uniforms and Laundering: Delete this Clause and insert the following in lieu thereof�
27. - UNIFORMS AND LAUNDERING

Where uniforms are required to be worn by the employer they shall be supplied and laundered by the employer and remain the
property of the employer, provided that in lieu of the employer laundering same, the employee shall be paid $3.00 per week for
such laundering. Provided further that any employee employed as a Cook shall be paid $4.40 per week for laundering.

6. Clause 28. � Protective Clothing: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Employees who are required to wash dishes, or otherwise handle detergents, acids, soaps or any injurious substances,

shall be supplied with rubber gloves free of charge by the employer, or be paid an allowance of $1.40 per week in lieu.

7. Clause 29. � Employees Equipment: Delete this Clause and insert the following in lieu thereof�
29. - EMPLOYEE�S EQUIPMENT

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be used by the
employee for the purpose of carrying out their duties, shall be supplied by the employer free of charge.
Provided that where an employee is required by the employer to use his own knives he shall be paid an allowance of $7.60 per
week.

____________________

2002 WAIRC 04559
CHILD CARE (OUT OF SCHOOL CARE - PLAYLEADERS) AWARD

No. A13 of 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMUNICARE & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1042 OF 2001
CITATION NO. 2002 WAIRC 04559
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Child Care (Out of School Care � Playleaders) Award (No. A 13 of 1984) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Meal Breaks and Allowances: Delete subclause (2) of this Clause and insert the following in lieu

thereof�
(2) Where any employee, without being notified on the previous day, has to continue working after the usual finishing time

for more than two hours he or she shall be paid $8.15 for a meal or be provided with a meal at the Centre.
2. Clause 23. � Fares and Travelling Allowances: Delete subclause (2)(c) of this Clause and insert the following in lieu

thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

____________________

2002 WAIRC 04558
CHILD CARE (SUBSIDISED CENTRES) AWARD

No. A26 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1041 OF 2001
CITATION NO. 2002 WAIRC 04558
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Child Care (Subsidised Centres) Award (No. A 26 of 1985) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 12A. � Fares and Travelling Allowances: Delete subclause (2)(c) of this Clause and insert the following in

lieu thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

2. Clause 22. � Meal Breaks and Allowances: Delete subclause (1) of this Clause and insert the following in lieu
thereof�

(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing
time for two hours or more she/he shall be provided with a meal free of charge or be paid $8.15 for such meal.

____________________

2002 WAIRC 04557
CHILDREN�S SERVICES CONSENT AWARD, 1984

No. A1 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1040 OF 2001
CITATION NO. 2002 WAIRC 04557
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Children�s Services Consent Award 1984 (No. A 1 of 1985) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 25. � Fares and Travelling Time: Delete subclause (2)(c) of this Clause and insert the following in lieu

thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next

following.
Rates of hire for use of employees� own vehicle on employer�s business.

Schedule 1 - Motor Car Allowance
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

Rate per kilometre 2600cc 1600cc & Under
-2600cc

Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South
Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

____________________

2002 WAIRC 04560
CHILDREN�S SERVICES (PRIVATE) AWARD

No. A10 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1043 OF 2001
CITATION NO. 2002 WAIRC 04560
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Children�s Services (Private) Award (No. A 10 of 1990) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Meal Breaks and Allowances: Delete subclause (1) of this Clause and insert the following in lieu

thereof�
(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing

time for two hours or more the employee shall be provided with a meal free of charge or be paid $7.50 for such meal.

____________________
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2002 WAIRC 04583
CLEANERS AND CARETAKERS AWARD, 1969

No. 12 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH) PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1023 OF 2001
CITATION NO. 2002 WAIRC 04583
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Cleaners and Caretakers Award, 1969 (No. 12 of 1969) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 13. � Overtime: Delete subclause (4)(a) of this Clause and insert the following in lieu thereof�
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.70 for each meal so required.

2. Clause 20. � Special Rates and Conditions: Delete subclauses (8)(a), (b), (10)(a), (b), (11) & (15) of this Clause and
insert the following in lieu thereof�

(8) Washing: Where an employee is called upon to wash articles, the following payments shall be made�
(a) Washing towels, 29 cents each.
(b) Washing dusters, 21 cents each.

(10) (a) Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.05 per day.

(b) Where an employee is required to clean windows from a swinging scaffold or similar device he/she shall be
paid 36 cents per hour extra for every hour or part thereof so worked.

(11) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break
is not less than three hours, an allowance of $2.34 per day shall be paid. This allowance shall not apply to caretakers.

(15) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows�

  Per Week
$

(a) five closets or greater but less than ten closets per day 3.30
(b) ten closets or greater but less than 30 closets per day 9.95
(c) 30 closets or greater but less than 50 closets per day 19.65
(d) 50 closets or greater per day 24.75
For the purpose of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one closet.

3. Clause 22. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed,

the following�
(a) if placed in charge of not less than three and not more than six other employees 10.75
(b) if placed in charge of not less than six and not more than ten other employees 19.10
(c) if placed in charge of not less than ten and not more than 15 other employees 23.95
(d) if placed in charge of not less than 15 and not more than 20 other employees 29.05
(e) if placed in charge of more than 20 other employees 37.35

____________________
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2002 WAIRC 04563
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975

No. 5 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KINGS PARKING CO (W.A.) P/L & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1051 OF 2001
CITATION NO. 2002 WAIRC 04563
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Cleaners and Caretakers (Car and Caravan Parks) Award 1975 (No. 5 of 1975) be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4)(a) of this Clause and insert the following in lieu thereof�
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.70 for each meal so required.

2. Clause 12. � Fares and Travelling Time: Delete subclause (2)(c) of this Clause and insert the following in lieu
thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.

Rates of hire for use of employee�s own vehicle on employer�s business
Schedule 1 - Motor Vehicle Allowances

Engine Displacement
Area and Details (in cubic centimetres)

Over Over 1600cc l600 cc
2600cc -2600cc &Under

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

3. Clause 13. � Special Rates and Provisions: Delete subclauses (9)(a), (10), (13) & (14) of this Clause and insert the
following in lieu thereof�

(9) Height Money�
(a) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.05 per day.
 (10) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break

is not less than three hours an allowance of $2.34 per day shall be paid.
 (13) Cash Handling Allowance�

An employee who is required by his or her employer to collect money from the customers of that employer shall be paid
an allowance of $5.71 per week.
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(14) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows�

Per Week
$

(a) five closets or greater but less than ten closets per day 3.30
(b) ten closets or greater but less than 30 closets per day 9.95
(c) 30 closets or greater but less than 50 closets per day 19.65
(d) 50 closets or greater per day 24.75

For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet.
4. Clause 24. � Wages: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Leading Hands: Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed,

the following�
Per Week

$
(a) if placed in charge of not less than three and not more

than six other employees 10.75
(b) if placed in charge of more than six and not more than

ten other employees 19.10
(c) if placed in charge of more than 10 and not more than

15 other employees 23.95
(d) if placed in charge of more than 15 and not more than

20 other employees 29.05
(e) if placed in charge of more than 20 other employees 37.35

____________________

2002 WAIRC 04627
CLEANERS AND CARETAKERS (GOVERNMENT) AWARD, 1975

No. 32 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE HON PREMIER OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1050 OF 2001
CITATION NO. 2002 WAIRC 04627
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Cleaners & Caretakers (Government) Award 1975 (No. 32 of 1975) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Any employee, who without being notified the previous day, is required to continue working for more than one hour after

the usual ceasing time shall be provided with a meal by the employer, or be paid $8.15 in lieu thereof.
2. Clause 11. � Special Rates and Provisions: Delete subclauses (1)(a), (2), (5), (6)(a), (b), (c), (9)(b) & (10)(a) of this

Clause and insert the following in lieu thereof�
(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance

of 55 cents per closet per week.
(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $3.31 per dozen for ordinary

towels, and $2.48 per dozen for dusters, hand towels and tea towels.
(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two

shifts is not less than three hours, shall be paid an allowance $3.14 per day.
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(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised
by the Principal, shall be paid an allowance according to the following scale�

Per Day
(a) Evenings - Monday to Friday $

Up to 40 rooms per week.............. 5.30
41 rooms to 100 per week............. 8.07
over 100 rooms per week.............. 10.62

(b) Saturday and Sunday .................... 10.06
(c) An additional allowance of $3.15 shall be paid to a caretaker on each occasion he/she is required to

open or close a school facility after 11.00 pm, Monday to Friday, or for any opening or closing
required on a Saturday or Sunday after the initial opening and closing. Provided that on a Saturday or
Sunday the additional allowance shall not be paid if the duty is performed less than one hour after the
initial or any subsequent opening or closing.

(9) (b) Any employee performing in wood chopping duties shall be paid an allowance of $11.95 per
tonne to a maximum of�

(i) 100% of the weight of bushwood supplied or 50% of the weight of mill-ends
supplied for enclosed fire places such as Wonderheats.

(ii) 50% of the weight of bushwood supplied or 20% of the weight of mill-ends
supplied for open fireplaces.

(10) (a) An Estate Attendent (Homeswest) who, in his/her privately owned vehicle commutes from estate
to estate and is required to carry sundry cleaning and/or gardening implements and/or supplies shall be paid
$5.92 per week for all purposes of this award.

3. Clause 21. � First Aid: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) The employer shall, wherever practicable, appoint an employee holding current first aid qualifications from St. John

Ambulance or similar body to carry out first aid duty at all works or depots where employees are employed. Such
employees so appointed in addition to first aid duties, shall be responsible under the general supervision of the foreperson
for maintaining the contents of the first aid kit, conveying it to the place of work and keeping it in a readily accessible
place for immediate use.
Employees so appointed shall be paid the following rates in addition to their prescribed rate�

10 Employees
or less

$ per day

In excess of 10
Employees
$ per day

Qualified Attendant 1.08 1.85

____________________

2002 WAIRC 04716
CLOTHING TRADES AWARD 1973

No. 16 of 1972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN CLOTHING AND ALLIED TRADES� INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
FULLIN TAILORING CO & OTHERS, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 30 JANUARY 2002
FILE NO. APPLICATION 2081 OF 2001
CITATION NO. 2002 WAIRC 04716
_________________________________________________________________________________________________________

Result Application to vary the Clothing Trades Award granted.
Representation
Applicant Mr T. Pope
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders �

THAT the Clothing Trades Award be varied in accordance with the following schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 30th day of January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 12. � Overtime: Delete subclause (4) of this clause and insert in lieu thereof the following�
(4) An employee required to work for more than one hour after the usual ceasing time or beyond 6.00 p.m. (whichever is the

later) on any day, Monday to Friday inclusive shall be paid meal money of $6.45 for the purchase of any meal required.

____________________

2002 WAIRC 04575
CLUB WORKERS� AWARD, 1976

No. 12 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
KALAMUNDA CLUB (INC) & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1003 OF 2001
CITATION NO. 2002 WAIRC 04575
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Club Workers Award, 1976 (No. 12 of 1976) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�

9. - ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday,

both inclusive, shall be paid at the rate of an extra $1.30 per hour for each such hour, or part thereof worked. Provided that
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.36 per
hour extra for each such hour, or part thereof worked.

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a
half.

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment,
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award,
shall be paid an allowance of $2.14 per day, for such broken work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17. - Holidays are applicable.

(5) The provisions of this clause shall not apply to casual employees.
2. Clause 14. � Meal Money: Delete this Clause and insert the following in lieu thereof�

14. - MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or
be paid $8.60 meal money.
3. Clause 26. � Uniforms and Laundering: Delete subclauses (2) & (3) of this Clause and insert the following in lieu

thereof�
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee
concerned $5.55 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white
apron and cap, such garments shall be laundered at the employer�s expense or otherwise the employee shall be paid
$8.40 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

4. Clause 27. � Protective Clothing: Delete subclauses (1) of this Clause and insert the following in lieu thereof�
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of
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$2.96 per fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

5. Clause 28. � Employee Equipment: Delete this Clause and insert the following in lieu thereof�
28. - EMPLOYEE EQUIPMENT

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free of charge. Provided that where an
employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.30 per fortnight worked. The
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.

____________________

2002 WAIRC 04715
COMMERCIAL TRAVELLERS AND SALES REPRESENTATIVES AWARD 1978

No. R43 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SALES REPRESENTATIVES� AND COMMERCIAL TRAVELLERS� GUILD OF W.A.,
INDUSTRIAL UNION OF WORKERS, APPLICANT
v.
LEONARD INDUSTRIES PTY LTD & ORS, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 30 JANUARY 2002
FILE NO. APPLICATION 1979 OF 2001
CITATION NO. 2002 WAIRC 04715
_________________________________________________________________________________________________________

Result Application to vary the Commercial Travellers And Sales Representatives� Award granted.
Representation
Applicant Mr T. Pope
Respondent Mr W. Wild (as agent) for those named respondents for whom he has filed Warrants to Appear.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and Mr W. Wild (as agent) on behalf of those named respondents for
whom he has filed Warrants to Appear, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act
1979, and by consent, hereby orders �

THAT the Commercial Travellers and Sales Representatives� Award be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
30th day of January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. � Special Rates:

(A) In subclause (1) of this clause delete the figure $15.70 and insert in lieu thereof the figure $16.18.
(B) In subclause (2) of this clause delete the figure $20.95 and insert in lieu thereof the figure $21.59.

2. Clause 10. � Vehicle Provisions: Delete subclause (3) of this clause and insert in lieu thereof the following�
10. - VEHICLE PROVISIONS

(3) Rates of hire for use of an employee�s own vehicle on employer�s business�
(a) Sales Representative/Commercial Traveller�

(i) Up to 2.5 litre $147.10 per week plus 15.12 cents per kilometre
(ii) Over 2.5 litre $179.23 per week plus 17.31 cents per kilometre

(b) Country Sales Representative/Commercial Traveller�
(i) Up to 2.5 litre - $177.32 per week plus 15.12 cents per kilometre
(ii) Over 2.5 litre - $221.48 per week plus 17.31 cents per kilometre

(c) For the purpose of this clause, travelling to and from the employee�s home shall be regarded as employer�s
business.

(d) The standing charges prescribed in paragraphs (a) and (b) of this subclause have been computed on the basis of
their being payable during the employee�s absence on annual leave, sick leave and long service leave as
provided by this award.

2. Clause 19 � Air Conditioning: In subclause (3) of this clause delete the figure $4.00 and insert in lieu thereof the
figure $4.10.

____________________
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2002 WAIRC 04621
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983

No. A27 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MIN FOR COMMUNITY DEVELOPMENT, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 970 OF 2001
CITATION NO. 2002 WAIRC 04621
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Community Welfare Department Hostels Award 1983 (No. A 27 of 1981) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�

(5) Where an employee has not been notified the previous day or earlier that they are required to work overtime the
employer shall ensure that the employee working such overtime for an hour or more shall be provided with any of
the usual meals occurring during such overtime or be paid $8.15 for each meal.

2. Clause 18. � Special Rates and Provisions: Delete subclause (1)(a) of this Clause and insert the following in lieu
thereof�

(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an
allowance of 54 cents per closet per week.

3. Clause 21. � Wages: Delete subclause (3)(b), (c) & (d) of this Clause and insert the following in lieu thereof�
(3) General Conditions�

(b) Senior employees appointed as such by the employer shall be paid $18.40 per week in addition to the rates
prescribed herein.

(c) A leading hand placed in charge of not less than three other employees shall be paid $18.40 per week in
addition to the rates prescribed herein.

(d) Employees who are required to work their ordinary hours each day in two shifts and where the break between
the two shifts is not less than three hours shall be paid $2.95 per day reimbursement for travelling expenses.

____________________

2002 WAIRC 04562
CONTRACT CLEANERS AWARD, 1986

No. A6 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1049 OF 2001
CITATION NO. 2002 WAIRC 04562
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Contract Cleaners Award 1986 (No. A 6 of 1985) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Overtime: Delete subclause (3)(a) of this Clause and insert the following in lieu thereof�
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $8.15 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.50 for each meal so required.

2. Clause 18. � Special Rates and Conditions: Delete subclause (8)(a), (b), (c), (10) & (11) of this Clause and insert the
following in lieu thereof�

(8) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows �

Rate Per Day
      $

(a) Cleaners required to cleanup to seven closets per day 0.26
(b) Cleaners required to clean eight or

more toilets per day 1.31
(c) Cleaners who for a minimum of two hours per day

are engaged in cleaning closets, in lieu of the
allowance in subparagraph (a) or (b) of this subclause
shall receive an allowance of 4.26

For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one
closet.

(10) Height Money�
(a) A cleaner shall not be required to work from the top of a ladder more than three metres long which rests on the

ground or floor level.
 (b) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $1.91 per day.
(c) Where an employee is required to clean windows from a swinging scaffold or similar device, he shall be paid

34 cents per hour extra for every hour or part thereof so worked.
(11) Broken Shift�

Where an employee is required to carry out the ordinary hours of duty at the same location each day in more than one
shift and where the break is not less than four hours an allowance of $2.17 per day shall be paid.

3. Clause 19. � Fares and Travelling Time: Delete subclause (2)(c) of this Clause and insert the following in lieu
thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.

Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
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4. Clause 20. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) Leading Hands�

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed,
the following:

Rate Per Hour
$

In charge of up to ten Cleaners 0.67
More than ten Cleaners 1.29

____________________

2002 WAIRC 04531
CONTRACT CLEANERS� (MINISTRY OF EDUCATION) AWARD, 1990

No. A5 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTERCARE PROPERTY SERVICES PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 983 OF 2001
CITATION NO. 2002 WAIRC 04531
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Contract Cleaners� (Ministry of Education) Award, 1990 (No. A 5 of 1981) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete paragraph (a) of subclause (3) of this Clause and insert the following in lieu thereof�
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $8.15 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $5.50 for each meal so required.

2. Clause 10. � Fares and Travelling Time: Delete paragraph (c) of subclause (2) of this Clause and insert the
following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 78.6 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc.
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3. Clause 11. � Special Rates and Provisions:
A. Delete subclause (1) of this Clause and insert the following in lieu thereof�

(1) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as
follows�

Rate per week
$

(a) Cleaners required
to clean up to 10
closets per day 5.05

(b) Cleaners required
to clean between
11 and 20 closets
per day 10.05

(c) Cleaners required
to clean 21 or more
closets per day 15.15

For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one
closet.
B. Delete subclause (2) of this Clause and insert the following in lieu thereof�

(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $3.50 per dozen for ordinary
towels, and $2.55 per dozen for dusters, hand towels and tea towels.
C. Delete subclause (5) of this Clause and insert the following in lieu thereof�

(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two
shifts is not less than three hours, shall be paid an allowance of $3.20 per day.
D. Delete subclause (6) of this Clause and insert the following in lieu thereof�

(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised
by the School Principal, shall be paid an allowance according to the following scale�

$ Per Day
(a) Evenings - Monday to Friday

Up to 40 rooms per week 5.50
41 rooms to 100 per week 8.20
Over 100 rooms per week 10.85

(b) Saturdays and Sundays 10.85
4. Clause 20. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) Leading Hands�

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed,
the following�
Cleaner In Charge of a
High School $19.00 per week
Cleaner In Charge of a
TAFE College:

35 hours or less $56.75 per week
35 hours or more $75.70 per week

____________________

2002 WAIRC 04622
COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979

No. R7A of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COUNTRY HIGH SCHOOLS HOSTELS AUTHORITY, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 982 OF 2001
CITATION NO. 2002 WAIRC 04622
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Country High Schools Hostels Award, 1979 (No. R 7A of 1979) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Overtime: Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer

shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals
occurring during such overtime or be paid $8.15 each meal.

2. Clause 20. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier

that they will be so required to work, shall be supplied with a meal by the employer or paid $8.15 for a meal.
3. Clause 21. � Special Rates and Provisions: Delete subclause (1)(a) of this Clause and insert the following in lieu

thereof�
(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance

of 54 cents per closet per week.
4. Clause 22. � Supported Wage System: Delete subclauses (3)(b) & (9)(c) of this Clause and insert the following in

lieu thereof�
(3) Supported Wage Rates

(b) Provided that the minimum amount payable shall not be less than $53.00 per week.
(9) Trial Period

(c) The minimum amount payable to the employee during the trial period shall be no less than $53.00 per week.
5. Clause 24. � Wages: Delete subclauses (2)(a) & (b) of this Clause and insert the following in lieu thereof�
(2) General Conditions�

(a) Senior employees appointed as such by the employer shall be paid $17.80 per week in addition to the rates
prescribed herein.

(b) A leading hand placed in charge of not less than three other employees shall be paid $17.80 per week extra.

____________________

2002 WAIRC 04620
CULTURAL CENTRE AWARD 1987

No. A28 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LIBRARY BOARD OF W.A. & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 969 OF 2001
CITATION NO. 2002 WAIRC 04620
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Cultural Centre Award 1987, (No. A 28 of 1988) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 7th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 8. � Overtime: Delete subclause (9)(a) of this Clause and insert the following in lieu thereof�
(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by

the employer or be paid $8.15 for a meal and if, owing to the amount of overtime worked, a second or
subsequent meal is required the employee shall be supplied with each meal by the employer or be paid
$4.75 for each meal so required.

2. Clause 15. � Special Rates and Provisions: Delete subclauses (3)(a), (5), (6), (7)(a) & (8)(c) of this Clause and insert
the following in lieu thereof�

(3) (a) All employees called upon to clean closets connected to septic tanks or sewers shall be paid an allowance of
53 cents per closet per week.

(5) An allowance of $2.01 per day or part thereof shall be paid to an employee required to use an airlift in the course of their
duties.

(6) An allowance of $7.78 per day shall be paid in addition to the ordinary rate to an attendant required to operate audio
visual equipment.

(7) (a) Except as provided for in paragraph (b) of this subclause an allowance of $4.25 per day shall be paid to an
employee required to carry keys and be responsible for securing the premises at the close of business.

(8) (c) An employee who commences or completes a shift at or between the hours of 11.00pm and 5.00am, shall in
addition to the ordinary rate of pay for that shift be paid an allowance of $9.48 per shift.

3. Clause 16. � Wages: Delete subclauses (2)(a), (b) & (c) of this Clause and insert the following in lieu thereof�
(2) Leading Hands: In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid�

$
(a) if placed in charge of not less than one and more than five other employees 18.75
(b) if placed in charge of more than six and not more than ten other employees 28.85
(c) if placed in charge of more than 11 other employees 37.10

____________________

2002 WAIRC 04541
DAIRY FACTORY WORKERS� AWARD 1982

No. A15 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROWNES DAIRY PTY LTD & ANOTHER, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 998 OF 2001
CITATION NO. 2002 WAIRC 04541
_________________________________________________________________________________________________________

Result Award variation
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Dairy Factory Workers� Award 1982 (No. A 15 of 1982) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 6. � Special Rates: Delete this Clause and insert the following in lieu thereof�

6. - SPECIAL RATES.
(1) An employee required to enter and clean any enclosed vat or tank shall be paid 44 cents per clean.
(2) An employee required to clean out a �powder box� or �spray drier� shall be paid $1.15 per clean.
(3) An employee shall receive 54 cents for every hour of which he/she spends 20 minutes or more in a cold chamber in which

the temperature is less than 0oC.
(4) An employee shall receive 17 cents for every hour he/she spends in a cold chamber in which the temperature is between

4oC and 0oC inclusive.
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2. Clause 8. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
8. - LEADING HANDS.

In addition to the rates prescribed in Clause 29. - Wages, of this award a leading hand shall be paid�
Per Week

   $
(1) if placed in charge of not less

than three and not more than ten
other employees 20.25

(2) if placed in charge of more than
ten and not more than 20 other
employees 31.20

(3) if placed in charge of more than
20 other employees 39.90

3. Clause 11. � Meal Money: Delete subclauses (1)(a) & (2) of this Clause and insert the following in lieu thereof�
(1) (a) Subject to the provisions of this clause an employee who is required to continue working after his usual ceasing

time for more than two hours shall be supplied with a meal by his employer or be paid $7.40 for a meal.
(2) Where the amount of overtime worked is at least four hours from the time the employee became entitled to a meal, the

employer shall supply an additional meal or pay to the employee $6.40 for each such additional meal.
4. Clause 28. � Vehicle Allowance: Delete subclause (2)(c) of this Clause and insert the following in lieu thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

____________________

2002 WAIRC 04590
DRUM RECLAIMING AWARD

No. 21 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DRUM SERVICES PTY LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 996 OF 2001
CITATION NO. 2002 WAIRC 04590
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Drum Reclaiming Award (No. 21 of 1961) be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 12. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.50 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.40 for each meal so required.

2. Clause 20. � Shift Work: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) The loading on the ordinary rates of pay for shift work shall be $6.95 for afternoon shift and for night shift.
3. Clause 23. � Leading Hands: Delete subclause (5) of this Clause and insert the following in lieu thereof�

23. - LEADING HANDS
In addition to the appropriate rates prescribed in Clause 25. - Rates of Pay of this award, a leading hand shall be paid�

Per Week
$

(1) if placed in charge of not less
than three and not more than ten
other employees 21.30

(2) if placed in charge of more than
ten and not more than 20 other
employees 32.60

(3) if placed in charge of more than
20 other employees 42.10

____________________

2002 WAIRC 04585
DRY CLEANING AND LAUNDRY AWARD 1979

No. R35 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ERIC DRY CLEANERS & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 997 OF 2001
CITATION NO. 2002 WAIRC 04585
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Dry Cleaning and Laundry Award 1979 (No. R 35 of 1978) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime for more than one hour after the usual ceasing time or beyond 6.30pm

(whichever is the later) on any day, Monday to Friday inclusive, shall either be supplied with an adequate recognised
evening meal by the employer from an established canteen on the premises or paid $4.12 in lieu thereof.

2. Clause 18. � Special Rates: Delete this Clause and insert the following in lieu thereof�
18. - SPECIAL RATES

Where an employee is required to sort foul linen an extra allowance of 26 cents per hour shall be paid whilst the employee
is so employed on that type of work.
3. Clause 30. � Wages: Delete subclause (2)(a)(iv) of this Clause and insert the following in lieu thereof�
 (2) Junior Employees�
 (a) Dry Cleaning and Dyeing Industry

 (iv) Junior employed in a Receiving Depot: Notwithstanding anything hereinbefore contained any junior
working alone and responsible for cash transactions and/or in charge of depot shall be paid not less
than the rate prescribed for a junior �19 years and under 20 years� plus an amount of $5.35 per week.

____________________
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2002 WAIRC 04594
ENGINEERING TRADES AND ENGINE DRIVERS (NICKEL REFINING) AWARD 1971

No. 10 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WESTERN MINING CORPORATION LIMITED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 3 JANUARY 2002
FILE NO. APPLICATION 1878 OF 2001
CITATION NO. 2002 WAIRC 04594
_________________________________________________________________________________________________________

Result Allowances Varied
Representation
Applicant Ms C Bowden
Respondents Mr R H Gifford on behalf of Western Mining Corporation Limited
_________________________________________________________________________________________________________

Order
HAVING heard Ms C Bowden on behalf of the Applicant and Mr R H Gifford on behalf of Western Mining Corporation Limited,
and by consent, I the undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do hereby order�

THAT the Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 as amended be further varied in
accordance with the following Schedule with effect from the beginning of the first pay period commencing on or after
3 January 2002.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9. � Special Rates and provisions: Delete subclause (1) of this clause and insert in lieu thereof the

following�
 (1) (a) An employee employed in a workshop shall receive an allowance of $18.12 per week for all disabilities

experienced.
(b) An employee employed in the plant shall receive an allowance of $23.08 per week for all disabilities

experienced.
These allowances are in lieu of height money, dirt money, confined space, excessive heat, percussion tools
allowance and breathing apparatus allowance and are for all disabilities associated with work at the refinery.

2. Clause 11. � Overtime (Other Than Continuous Shift Workers): Delete subclause (6) of this clause and insert in
lieu thereof the following�

(6) When a worker without being notified on the previous day is required to continue working after his/her usual knock off
time for more than two hours he/she shall be provided with any meal required or be paid $7.58 in lieu thereof. Provided
that such payment need not be made to employees living in the same locality as their place of employment who can
reasonably return home for a meal.

3. Clause 12. � Continuous Shift Workers: Delete subclause (6) of this clause and insert in lieu thereof the following�
(6) When an employee without being notified on the previous day is required to continue working after his/her usual knock

off time for more than two hours he/she shall be provided with any meal required or be paid $7.58 in lieu thereof.
Provided that such payment need not be made to employees living in the same locality as their place of employment who
can reasonably return home for a meal.

4. Clause 13. � Shift Work: Delete subclause (3) of this clause and insert in lieu thereof the following�
(3) A shift employee shall, in addition to this ordinary rate, be paid per shift of eight hours at the rate of $9.66 when on

afternoon or night shift.
5. Clause 30. � Wages:
A. Delete subclause (2) � (7) of this clause and insert in lieu thereof the following�
(2) Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed award

rate of pay, receive a weekly all purpose industry allowance of $80.17.
(3) Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6 - Definitions of

this award shall receive a weekly all purpose payment of $7.65 in addition to the wages rates set out in subclause (1)
hereof for their classification.

(4) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson Level
2 as prescribed in Clause 6 - Definitions of the Award shall receive a weekly all purpose payment of $12.39 in addition to
the wage rates set out in subclause (1) hereof for these classifications.

(5) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson Level
3 as prescribed in Clause 6 - Definitions of the Award shall receive a weekly all purpose payment of $24.77 in addition to
the wage rates set out in subclause (1) hereof for these classifications.
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(6) Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional rate
of 33 cents per hour whilst so engaged.

(7) Leading Hands - In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall be
paid�

$
(a) If placed in charge of not

less than three and not more
than 10 other employees 17.39

(b) If placed in charge of more
than 10 and not more than
20 other employees 26.09

(c) If placed in charge of more
than 20 other employees 33.99

B. Delete subclause (12) of this clause and insert in lieu thereof the following�
(12) Tool Allowance

A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $5.87 per
week.
A tradesperson for the purpose of this Clause shall be deemed to be a employee who is paid at equal rate of wage or
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson.

____________________

2002 WAIRC 04540
ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD

No. 8 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT

v.

ST JOHN OF GOD HOSPITAL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN

DELIVERED TUESDAY, 8 JANUARY 2002

FILE NO/S. APPLICATION 995 OF 2001

CITATION NO. 2002 WAIRC 04540
_________________________________________________________________________________________________________

Result Award variation
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Enrolled Nurses and Nursing Assistants (Private) Award (No. 8 of 1978) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of
paid $7.01 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.

2. Clause 17. � Laundry and Uniforms: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer

elects not to launder the uniforms, the employee shall be paid an allowance of $1.25 per week.
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3. Clause 32. � Fares and Motor Vehicle Allowances: Delete subclause (2)(c) of this Clause and insert the following in lieu
thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.

Rates of hire for use of employee�s own vehicle on employer�s business:
Schedule 1 - Motor Vehicle Allowances

Engine Displacement
Area and Details (in cubic centimetres)

Over Over l600 cc
2600cc 1600cc & Under

-2600cc
Rate per Kilometre (Cents)

Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600 - 2600cc.

____________________
2002 WAIRC 04589

FAMILY DAY CARE CO-ORDINATORS� AND ASSISTANTS� AWARD, 1985
NO. A16 OF 1985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMUNICARE & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 993 OF 2001
CITATION NO. 2002 WAIRC 04589
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Family Day Care Co-ordinators� and Assistants� Award 1985 (No. A 16 of 1985) be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 21. � Fares and Travelling Time: Delete subclause (2)(c) of this Clause and insert the following in lieu

thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business:

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6
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Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600 � 2600cc.

____________________

2002 WAIRC 04714
FOOD INDUSTRY (FOOD MANUFACTURING OR PROCESSING) AWARD

No. 20 of 1990

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE FOOD PRESERVERS� UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,

APPLICANT
v.
ANCHOR PRODUCTS PTY LTD & ORS, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 30 JANUARY 2002
FILE NO. APPLICATION 1978 OF 2001
CITATION NO. 2002 WAIRC 04714
_________________________________________________________________________________________________________

Result Application to vary the Food Industry (Food Manufacturing or Processing) Award No. A20 of
1990 granted.

Representation
Applicant Mr T. Pope
Respondents Mr W. Wild (as agent) for those named respondents for whom he has filed Warrants to Appear.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and Mr W. Wild (as agent) on behalf of those named respondents for
whom he has filed Warrants to Appear, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act
1979, and by consent, hereby orders �

THAT the Food Industry (Food Manufacturing or Processing) Award No. 20 of 1990 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 30th day of January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 19. � Meal Allowance: Delete the figures $5.90 and $4.00 in this clause and insert in lieu thereof the figures

$7.30 and $5.00 respectively.
2. Clause 31. � Wages: Delete subclause (3) of this clause and insert in lieu thereof the following�
(3) Leading Hands�

Per Week
Extra

$
A Leading Hand in charge of:-
(a) Less than three other employees 10.85
(b) Not less than three and not more than ten other employees 21.45
(c) More than ten other employees 31.45

____________________

2002 WAIRC 04538
FUNERAL DIRECTORS� ASSISTANTS� AWARD

No. 18 of 1962
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOWRA AND O�DEA PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
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DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 992 OF 2001
CITATION NO. 2002 WAIRC 04538
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Funeral Directors� Assistants� Award (No. 18 of 1962) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Time and Allowances: Delete subclause (3)(a) of this Clause and insert the following in lieu

thereof�
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $6.25 for each meal so required.

2. Clause 10. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) Leading Hands: Any employee placed by the employer in charge of three or more other employees shall be paid

$20.40 per week in addition to the amounts prescribed in this clause.
3. Clause 15. � Special Rates and Conditions: Delete subclauses (1) & (2) of this Clause and insert the following in

lieu thereof�
(1) An employee who is required to come into contact with a body which is in an advanced state of decomposition shall be

paid $14.80. No employee shall be entitled to more than one payment in respect of each such case.
(2) An employee who is required to do any work in connection with an exhumation shall receive an allowance of $45.80 or

each body exhumed. No worker shall be entitled to more than one payment in respect to each such case.
4. Clause 26. � Standing By: Delete subclauses (1) & (2) of this Clause and insert the following in lieu thereof�
(1) Between the hours of 5.30 p.m. and midnight (Monday to Friday) - $8.55 per night.
(2) Between 7.00 a.m. and midnight on a Saturday, Sunday or any of the holidays prescribed in Clause 12. - Public Holidays

of this award - $18.50 per day.
5. Clause 27. � Car Allowance: Delete this Clause and insert the following in lieu thereof�

27. - CAR ALLOWANCE
Where an employee is required and authorised to use his/her own motor vehicle he/she shall be paid 53.96 cents per kilometre for
each kilometre travelled on his/her employer�s business.

____________________
2002 WAIRC 04623

GARDENERS (GOVERNMENT) 1986 AWARD
No. 16 of 1983

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE HON PREMIER OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 991 OF 2001
CITATION NO. 2002 WAIRC 04623
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Gardeners (Government) Award 1986 (No. A 16 of 1983) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 7th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 12. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) When an employee without being notified on the previous day or earlier is required to continue working after his usual

knock off time for more than two hours, the employee shall be provided with a meal or be paid $8.15 in lieu thereof.
2. Clause 16. � First Aid � Kits and Attendants: Delete subclause (2) of this Clause and insert the following in lieu

thereof�
(2) The employer shall, wherever practicable and where there are two or more employees, appoint an employee holding

current first aid qualifications from St John Ambulance or similar body to carry out first aid duty at all works or depots
where employees are employed. Such employees so appointed in addition to first aid duties, shall be responsible under
the general supervision of the supervisor or foreperson for maintaining the contents of the first aid kit, conveying it to the
place of work and keeping it in a readily accessible place for immediate use.
Employees so appointed shall be paid the following rates in addition to their prescribed rate per day�
Qualified Attendant $ Per Day
10 employees or less 1.08
In excess of 10 employees 1.85

3. Clause 25. � Wages � Part C � All Employees: Delete subclauses (3), (5) & (10)(a) of this Clause and insert the
following in lieu thereof�

(3) A Senior Gardener/Ground Attendant who is required to maintain turf wickets, bowling greens or tennis courts shall be
paid in addition to the rates prescribed an amount of $5.20 per week. Occasional off-season attention shall not qualify an
employee for payment under this subclause.

(5) Leading Hands
Leading Hands and Senior Gardener/Ground Attendants if placed in charge of �
(a) five and not more than ten other employees shall be paid $18.20 per week extra;
(b) more than ten but not more than 20 other employees shall be paid $26.70 per week extra;
(c) more than 20 other employees shall be paid $35.40 per week extra.

(10) Toilet Cleaning Allowance (Zoological Gardens)
(a) Employees of the Zoological Gardens Board covered by this award who are required to clean public toilets

shall be paid 56 cents per closet, per week.
4. Clause 28. � Travel Allowance: Delete subclause (1)(a) of this Clause and insert the following in lieu thereof�
(1) (a) An employee required on any day to report directly to the job as distinct from the permanent depot to which

such employee is attached (or where a permanent depot does not exist the head office of the employer shall be
regarded as the permanent depot) shall be paid $9.30 per day to compensate for the excess fare and travelling
time from the employee�s home to his place of work and return.

____________________

2002 WAIRC 04713
HAIRDRESSERS AWARD 1989

No. A32 of 1988

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WEST AUSTRALIAN HAIRDRESSERS� AND WIGMAKERS� EMPLOYEES� UNION OF

WORKERS, APPLICANT
v.
THE MASTER LADIES HAIRDRESSERS� INDUSTRIAL UNION OF EMPLOYERS OF W.A.,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 30 JANUARY 2002
FILE NO. APPLICATION 1969 OF 2001
CITATION NO. 2002 WAIRC 04713
_________________________________________________________________________________________________________

Result Application to vary the Hairdressers Award 1989 granted.
Representation
Applicant Mr T. Pope and with him Mr L. Marshall
Respondents Mr W. Wild (as agent) for the Central Area Region Training Scheme
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope and with him Mr L. Marshall on behalf of the applicant and Mr W. Wild (as agent) on behalf of the
Central Area Region Training Scheme, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act
1979, and by consent, hereby orders �

THAT the Hairdressers Award 1989 be varied in accordance with the following schedule and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 30th day of January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 16. � Meal Money: Delete subclause (1) of this clause and insert in lieu thereof the following�
(1) The meal money required to be paid to all employees pursuant to this clause shall be $8.50.
2. Clause 22. � Tools of Trade: Delete subclause (4) of this clause and insert in lieu thereof the following�
(4) Tool Allowance

In addition to the weekly wage a tool allowance of $5.95 per week shall be payable to full time Seniors, part time
Seniors, indentured apprentices, and probationary apprentices.

2. Clause 32. � First Aid Allowance: Delete this clause and insert in lieu thereof the following�
32. - FIRST AID ALLOWANCE

An employee holding either a Red Cross or St. John Senior First Aid Certificate of at least �A� level who is appointed by the
employer to perform first aid duties shall be paid $7.15 per week in addition to the employee�s ordinary rate.

____________________

2002 WAIRC 04537
HEALTH ATTENDANTS AWARD, 1979

No. A49 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CARINE GLADES HEALTH STUDIO & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 990 OF 2001
CITATION NO. 2002 WAIRC 04537
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Health Attendants Award 1979 (No. A 49 of 1978) be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. � Overtime: Delete subclause (3)(a) of this Clause and insert the following in lieu thereof�
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $6.95 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.80 for each meal so required.

____________________

2002 WAIRC 04548
HOSPITAL EMPLOYEES� (BRIGHTWATER) CONSOLIDATED AWARD 1981

NO. 26 OF 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BRIGHTWATER, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1015 OF 2001
CITATION NO. 2002 WAIRC 04548
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Hospital Employees� (Brightwater) Consolidated Award 1981 (No. 26 of 1960) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of
$7.01 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.

2. Clause 28. � Wages: Delete paragraph (a) of subclause (2) of this Clause and insert the following in lieu thereof�
(a) The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by

$17.00 per week.
3. Clause 29. � Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) of this Clause and insert

the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business:

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be include in the 1600-2600cc.

____________________

2002 WAIRC 04569
HOSPITAL EMPLOYEES� (PERTH DENTAL HOSPITAL) AWARD 1971

No. 4 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT PERTH DENTAL HOSPITAL, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1014 OF 2001
CITATION NO. 2002 WAIRC 04569
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Hospital Employees� (Perth Dental Hospital) Award 1971 (No. 4 of 1970) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 19. � Wages: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Where an employee is designated to be Technician in Charge of one of the following dental laboratories,

Orthodontic Laboratory Clinic
North Perth Clinic
Liddell Clinic
Gustafsen Clinic
Sir Charles Gairdner Hospital Clinic
Bunbury Clinic
Albany Clinic
Warwick Dental Clinic
Rockingham Dental Clinic
Mount Henry Dental Clinic
that employee shall be paid at the rate of $18.14 per week in addition to the ordinary rate of wage prescribed by this
clause.

____________________

2002 WAIRC 04578
HOSPITAL WORKERS (CLEANING CONTRACTORS � PRIVATE HOSPITALS) AWARD 1978

No. R2 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
POWERCLEAN, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1022 OF 2001
CITATION NO. 2002 WAIRC 04578
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Hospital Workers (Cleaning Contractors � Private Hospitals) Award 1978 (No. R 2 of 1977) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work the employee shall be provided with a meal free of cost, or shall be paid the sum of
$7.39 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.

2. Clause 13. � Special Rates and Conditions:
A. Delete subclause (5) of this Clause and insert the following in lieu thereof�

(5) Toilets: Workers engaged in any week for the major portion of their time cleaning lavatories shall be paid an extra
$1.15 per week.
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B. Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) Broken Shift: Where a worker is required to carry out the ordinary hours of duty per day in more than one shift and where

the break is not less than four hours an allowance of 85 cents per day shall be paid.
3. Clause 18. � Laundry: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Where the uniform of any worker cannot be laundered at the hospital an allowance of $1.32 per week shall be paid to the

worker.
4. Clause 19. � Height Money:

A. Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be 15.5 metres

or more from the nearest horizontal plane, be paid an allowance of $1.73 per day.
B. Delete subclause (3) of this Clause and insert the following in lieu thereof�

(3) Where an employee is required to clean windows from a swinging scaffold or similar device, he/she shall be paid 29 cents
per hour extra for every hour or part thereof so worked.

5. Clause 23. � Fares, Travelling Time and Transport: Delete paragraph (c) of subclause (2) of this Clause and insert
the following in lieu thereof�

(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.

Rates of hire for use of employee�s own vehicle on employer�s business:
Schedule 1 - Motor Vehicle Allowances

Engine Displacement
Area and Details (in cubic centimetres)

Over Over l600 cc
2600cc 1600cc & Under

-2600cc
Rate per Kilometre (Cents)

Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600 � 2600cc.

6. Clause 32. � Wages: Delete paragraph (a) of subclause (2) of this Clause and insert the following in lieu thereof�
(2) (a) Leading Hands: In addition to the rates herein prescribed a leading hand shall be paid per week�

$
(i) If placed in charge of not less than three and not

more than 10 other workers
17.50

(ii) If placed in charge of more than 10 and not
more than 20 other workers

26.35

(iii) If placed in charge of more than 20 other
workers

35.15

____________________

2002 WAIRC 04551
HOSPITAL WORKERS (N�GALA) AWARD

No. 6A of 1958
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT NGALA INC, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1021 OF 2001
CITATION NO. 2002 WAIRC 04551
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Hospital Workers (N�gala) Award No. 6A of 1958 be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of
$7.00 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day or earlier.

2. Clause 17. � Allowances and Special Provisions: Delete this Clause and insert the following in lieu thereof�
(1) Any employee handling foul linen in laundry procedures shall be paid an allowance of $1.61 per week.
(2) An employee engaged as a casual shall be paid 25% over the rates specified in this award.
3. Clause 26. � Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) of this Clause and insert

the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9

____________________

2001 WAIRC 04570
HOTEL AND TAVERN WORKERS� AWARD, 1978

No. R31 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
IMPERIAL HOTEL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1002 OF 2001
CITATION NO. 2002 WAIRC 04570
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 281

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr D Crowe and Mr L Joyce on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Hotel and Tavern Workers� Award, 1978 (No. R 31 of 1977) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�

9. � ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday,

both inclusive, shall be paid at the rate of an extra $1.30 per hour for each such hour, or part thereof worked. Provided that
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.36 per
hour extra for each such hour, or part thereof worked.

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a
half.

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment,
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award,
shall be paid an allowance of $2.14 per day, for such broken work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17. - Holidays are applicable.

(5) The provisions of this clause shall not apply to casual employees.
2. Clause 14. � Meal Money: Delete this Clause and insert the following in lieu thereof�

14. � MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or
be paid $8.60 meal money.
3. Clause 26. � Uniforms and Laundering: Delete subclauses (2) & (3) this Clause and insert the following in lieu

thereof�
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee
concerned $5.55 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt,
white apron and cap, such garments shall be laundered at the employer�s expense or otherwise the employee shall be paid
$8.40 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

4. Clause 27. � Protective Clothing: Delete subclauses (1) this Clause and insert the following in lieu thereof�
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of
$2.96 per fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

5. Clause 28. � Employee Equipment: Delete this Clause and insert the following in lieu thereof�
28. - EMPLOYEE EQUIPMENT

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided that where an
employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.30 per fortnight worked. The
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.

____________________

2002 WAIRC 04586
JENNY CRAIG EMPLOYEES AWARD, 1995

No. A1 of 1994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JENNY CRAIG WEIGHTLOSS CENTRES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1001 OF 2001
CITATION NO. 2002 WAIRC 04586
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Ms N Thomson on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Jenny Craig Employees Award, 1995 (No. A 1 of 1994) be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Special Rates and Conditions:

A. Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) All employees will receive a laundry allowance of $6.20 per week.

B. Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) In addition to the wages prescribed by this award, all employees shall be entitled to be paid the following�

(a) when facilitating workshops a minimum payment of 95 cents per client; and
(b) for the number of clients seen

1 to 14 clients  $1.96 per client
15 or more clients  $2.49 per client; and

(c) for Jenny Craig products and programs sold by the employee, a cash bonus of 3% of the sale value.
C. Delete paragraph (c) of subclause (8) of this Clause and insert the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of

June next following.
Rates of Hire for the use of the employee�s own vehicle on the employer�s business.

Schedule 1 - Motor Vehicle Allowance
Area and Details Engine Displacement

(in cubic centimetres)
Over Over 1600 cc

2600cc 1600cc- & Under
2600cc

Cents per Kilometre
Metropolitan Area 64.7 56.1 49.8
South West Land Division 66.5 57.7 51.3
North of 23.5o South Latitude 73.0 63.7 56.7
Rest of the State 68.8 59.7 52.9

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business cents/km
Rate per kilometre 22.4
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

2. Clause 14. � Overtime: Delete paragraph (a) of subclause (3) of this Clause and insert the following in lieu
thereof�

(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $7.75 for a meal and if, owing to the
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with such
meal by the employer or paid $5.30 for each meal so required.

____________________

2002 WAIRC 04543
LAUNDRY WORKERS� AWARD, 1981

No. A29 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ALSCO LINEN SERVICE PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1000 OF 2001
CITATION NO. 2002 WAIRC 04543
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Laundry Workers� Award, 1981 (No. A 29 of 1981) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 20. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier,

that he/she will be so required to work, shall be supplied with a meal by the employer or paid $7.40 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless

he/she has notified the employee concerned on the previous day or earlier that such second or subsequent meal will also
be required, provide such meals or pay an amount of $7.40 for each second or subsequent meal. No such payments need
be made to employees living in the same locality as their workshops who can reasonably return home for such meals.

(3) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is not required
to work overtime or is required to work less overtime than notified, he/she shall be paid the amount above prescribed in
respect of the meals not then required.

2. Clause 22. � Allowances: Delete this Clause and insert the following in lieu thereof�
Where an employee is required to sort foul linen an extra allowance of 35 cents per hour will be paid whilst so employed on this type
of work.

____________________

2002 WAIRC 04705
LICENSED ESTABLISHMENTS (RETAIL AND WHOLESALE) AWARD 1979

No. R23 of 1977
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS) STATE AWARD 1977�THE

No. R32 of 1976
STOREMEN INDEPENDENT WOOLDUMPERS PTY LTD AWARD 1982�THE

No. A36 of 1982
WOOL, HIDE AND SKIN STORE EMPLOYEES� AWARD

No. 8 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
MYER STORES LIMITED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. APPLICATIONS 1609, 1610, 1611 & 2123 OF 2001
CITATION NO. 2002 WAIRC 04705
_________________________________________________________________________________________________________

Result Application to vary awards granted.
Representation
Applicant Mr T. Pope
Respondent Mr W. Wild (as agent) on behalf of D�Orsogna Limited and Woolworths WA Pty Ltd and

Independent Wooldumpers Pty Ltd.
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 These are applications to vary a number of allowances in these awards. There is really only one difference between the union
and the respondents who appear. That difference is whether meal money should be increased by reference to the meals and
take-away food component of the 8 capital cities CPI, as the union has calculated, or by the equivalent Perth CPI, as those
respondents propose.

2 The requirement of Principles of the State Wage Principles is that existing allowances which constitute a reimbursement of
expenses incurred may be adjusted from time to time where appropriate to reflect the relevant change in the level of such
expenses. The issue really then is what is the relevant change in the level of meal money?

3 In my view the manner in which the union has approached the matter is consistent with that Principle; that is, the use of the
food component of the eight capital cities index is, in my view, a relevant change in the level of such expenses. There may be
room for argument as to whether it is the most relevant or the least relevant, but I consider that it is nevertheless relevant and
that by granting these applications I am applying the Principles.
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4 The issue brought by these respondents has arisen very much at the last minute, given these applications were filed in the
Commission on 7 September 2001. Further, the difference after applying the two indices, on this occasion, is less than 5 cents.
I am not prepared to use these applications to set some standard for the future increases to meal money, or delve into the
consistent, or perhaps inconsistent, way the parties may have increased meal money in these awards in the past. It is almost a
moot point.

5 It would seem to me that the applications as brought by the union ought to go through as claimed. If there is to be an argument
that there ought be a particular index used to increase meal moneys across all awards that is something that might be
considered generally by a future State Wage Case. In that way, there may then be consistency in the future.

6 The four applications therefore seem to me to be in proper form and I propose to amend the awards in the terms of the
schedules. Minutes of the proposed orders now issue and the parties are to advise by 4:00 pm today whether they wish to speak
to the minutes.

_________

2002 WAIRC 04603
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
BALCATTA LIQUOR STORE & ORS, RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. APPLICATION 1610 OF 2001
CITATION NO. 2002 WAIRC 04603
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T. Pope
Respondent No appearance on behalf of the respondents.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Licensed Establishments (Retail and Wholesale) Award 1979 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
10 January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 10. � Meal Times and Meal Allowance�
(A) Delete subclause (2) of Part I � Retail Establishments of this clause and insert in lieu thereof the following�
(2) When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be

paid $8.60 for the purchase of any meal required.
(B) Delete subclause (3) of Part II � Wholesale Establishments of this clause and insert in lieu thereof the following�
(3) When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be

paid $8.60 for the purchase of any meal required.
2. Clause 21. � Wages�
(A) Delete paragraphs (a) and (b) of subclause (1) of PART IV � ADDITIONAL PAYMENTS of this clause and insert

in lieu thereof the following�
(a) An employee required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or

a walk beside power operated high lift stacker in the performance of his/her duties shall be paid an additional
41 cents per hour whilst so engaged.

(b) An employee required to operate a ride-on operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his/her duties shall be paid an additional
57 cents per hour whilst so engaged.

(B) Delete sub-paragraphs (i), (ii) and (iii) of paragraph (a) of subclause (2) of PART IV � ADDITIONAL
PAYMENTS of this clause and insert in lieu thereof the following�

(i) Below 0 degrees Celsius to - 20 degrees Celsius 62 cents per hour.
(ii) Below - 20 degrees Celsius to - 25 degrees Celsius 71 cents per hour
(iii) Below - 25 degrees Celsius, 82 cents per hour.

_________
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2002 WAIRC 04608
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
MYER STORES LIMITED & ORS, RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. APPLICATION 1609 OF 2001
CITATION NO. 2002 WAIRC 04608
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr T. Pope
Respondent Mr W. Wild (as agent) for those named respondents for whom Warrants to Appear have been filed.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and Mr W. Wild (as agent) on behalf of those named respondents for
whom Warrants to Appear have been filed, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act 1979 hereby orders�

THAT The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first
pay period commencing on or after 10 January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 7A. � Nightfill Duty:
(A) Delete placitum (aa) and (bb) of sub-paragraph (i) of paragraph (a) of sub-clause (9) of this clause and insert in

lieu thereof the following�
(aa) Full-time and Part-time Workers
- a loading of $2.36 per hour in addition to the ordinary hourly rate of a full-time or part-time

worker.
(bb) Casual Workers
- a loading of $2.36 per hour in addition to the ordinary casual rate as laid down in paragraph

(a) of subclause (4) of Clause 7. - Casual Workers.
(B) Delete placitum (aa), (bb) and (cc) of sub-paragraph (ii) of paragraph (a) of sub-clause (9) of this clause and insert

in lieu thereof the following�
(aa) Full-time and Part-time Workers
- a loading of $3.34 per hour in addition to the ordinary hourly rate of a full-time worker as

prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages.
(bb) Part-time Workers
- a loading $7.26 per hour in addition to the ordinary hourly rate of a full-time shop assistant

as prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages.
(cc) Casual Workers
- a loading of $8.70 per hour in addition to the ordinary casual rate as laid down in paragraph

(a) of subclause (4) of Clause 7. - Casual Workers.
2. Clause 12. � Meal Money: Delete sub-clauses (1) and (2) of this clause and insert in lieu thereof the following�
(1) When a worker is required to continue working after the usual finishing time for more than one hour he/she shall be paid

$8.60 for the purchase of any meal required.
(2) Late Night Trading Meal Allowance�

A worker who commences work at or prior to 1.00pm on the day of late night trading and is required to work beyond
7.00pm on that day shall be paid a meal allowance of $8.60.

3. Clause 28. � Wages�
(A) Delete paragraphs (a) and (b) of sub-clause (1) in PART III of this clause and insert in lieu thereof the following�
(1) (a) A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a

walk beside power operated high lift stacker in the performance of his duties shall be paid an additional
50 cents per hour whilst so engaged.

(b) A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his duties shall be paid an additional 57 cents
per hour whilst so engaged.
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(B) Delete sub-paragraphs (i), (ii) and (ii) of paragraph (a) of sub-clause (4) in PART III of this clause and insert in
lieu thereof the following�

 (i) Below 0° Celsius to -20° Celsius - 62 cents per hour
 (ii) Below -20° Celsius to -25° Celsius - 71 cents per hour
(iii) Below -25° Celsius - 82 cents per hour.

(C) Delete subclause (7) in PART III of this clause and insert in lieu thereof the following�
(7) An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of technical

training) shall be paid the sum of $19.04 per week in addition to the rates prescribed herein.
4. Clause 28A. � Structural Efficiency Agreement � Cold Storage Industry: Delete the figures $17.34 and $2.89 in this

clause and insert in lieu thereof $18.43 and $3.07 respectively.
5. Clause 46. � First Aid Allowance: Delete the figure $6.93 in this clause and insert in lieu thereof $7.37.
6. Clause 48. � Additional Loading For Late Night Trading Establishments: Delete subclauses (1) and (2) of this

clause and insert in lieu thereof the following�
(1) A full-time or part-time worker employed in a �General Retail Shop� or �Special Retail Shop� who works ordinary hours

between 6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid a loading of $2.94 per hour in addition to
the ordinary hourly rate of a full-time or part-time worker.

(2) A casual worker employed in a �General Retail Shop� or �Special Retail Shop� who works ordinary hours between
6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid the amount of $2.94 per hour in addition to the
ordinary casual rate as laid down in paragraph (a) of subclause (4) of Clause 7. - Casual Workers.

7. Schedule D � Union Party: Delete the words �, 3rd Floor Rear, 22 St George�s Terrace, Perth WA 6000.�

_________

2002 WAIRC 04607
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
INDEPENDENT WOOLDUMPERS PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. APPLICATION 2123 OF 2001
CITATION NO. 2002 WAIRC 04607
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr T. Pope
Respondent Mr W. Wild (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and Mr W. Wild (as agent) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Storemen Independent Wooldumpers Pty Ltd Award 1982 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
10 January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 10. � Wages: Delete subclause (4) and (5) of this clause and insert in lieu thereof the following�
(4) Sixty two cents per hour in addition to the above rates shall be paid to any employee who actually handles �dead� wool.
(5) If an employee is required by the employer to act as a first aid attendant in any store, for so acting he/she shall be paid in

addition to his/her ordinary rate of pay the sum of $1.38 per day.
2. Clause 12. � Meal Hours and Meal Money: Delete subclause (2)(a) of this clause and insert in lieu thereof the

following�
(2) (a) An employee shall be entitled to meal money of $8.55 in the following circumstances:-
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3. Clause 28. � Vehicle Allowance: Delete this clause and insert in lieu thereof the following�
28. - VEHICLE ALLOWANCE

Where an employee maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his/her
duties, he/she shall be paid in accordance with the following schedule�

Area and Details Engine Displacement
(in cubic Centimetres)

Rate per kilometre Over Over 1600cc
2600cc 1600cc & Under

-2600cc
Metropolitan Area 51.6 46.2 40.2
South West Land Division 52.8 47.4 41.2
North of 23.5 degrees South Latitude 58.0 52.2 45.4
Rest of the State 54.6 48.9 42.5
Motor Cycle (in all areas) 17.8 cents per kilometre

_________

2002 WAIRC 04604
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
WESFARMERS LIMITED & ORS, RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. APPLICATION 1611 OF 2001
CITATION NO. 2002 WAIRC 04604
_________________________________________________________________________________________________________

Result Application to vary an award
Representation
Applicant Mr T. Pope
Respondent No appearance.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T. Pope on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Wool, Hide and Skin Store Employees� Award No. 8 of 1966 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
10 January 2002.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 15. � Meal Hours and Meal Money: Delete paragraph (a) of sub-clause (2) of this clause and insert in lieu

thereof the following�
(a) An employee shall be entitled to meal money of $8.65 in the following circumstances.

 (i) Where he is required to work for more than one hour before his normal commencing time or to continue
to work for more than one hour after his normal ceasing time; or

 (ii) Where he is required to continue working after 12.00 midnight for more than one hour; or
(iii) Where he is required to continue working after midday on Saturday, Sunday or public holiday for more

than one hour; or
 (iv) Where he is required to continue overtime after 5.00pm on a Saturday, Sunday or public holiday for not

less than one hour.
2. Schedule B � Union Party: Delete this schedule and insert in lieu thereof the following�

SCHEDULE B - UNION PARTY
The Union party to this award is The Shop, Distributive and Allied Employees� Association of Western Australia.

____________________
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2002 WAIRC 04542
MARINE STORES AWARD

No. 13 of 1958
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
STANLEE (PERTH), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 999 OF 2001
CITATION NO. 2002 WAIRC 04542
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Marine Stores Award (No. 13 of 1958) be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 23. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.

____________________

2002 WAIRC 04568
MASTERS DAIRY AWARD 1994

No. A2 of 1994
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MASTERS DAIRY AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 987 OF 2001
CITATION NO. 2002 WAIRC 04568
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondents and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Masters Dairy Award 1994 (No. 2 of 1994) be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Schedule 3 � Vehicle Allowances: Delete this Schedule and insert the following in lieu thereof�

(1) Motor Car Allowances
Engine Displacement
(In cubic centimetres)

Over 1600- 1600cc
Area and Details 2600cc 2600cc & Under
Rate per Kilometre: c/km c/km c/km

Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of State 73.5 63.8 56.6

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

(2) Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business c/km
Rate per Kilometre 23.9

2. Schedule 4 � Other Allowances: Delete this Schedule and insert the following in lieu thereof�
(1) Freezer Allowances�

(a) Van Salesperson $1.69 per day
(b) Storeperson $0.82 per hour

(2) Train Allowance $0.60 per hour when driving B. Train
(3) BPU Drivers $3.73 per day for milk testing
(4) Dryer Cleaning $1.15 for every dryer cleaned
(5) Dirt Money $0.40 per hour
(6) Confined Space $0.47 per hour
(7) Meal Money $7.30
(8) Driver (General) - over 43 $0.95 for each additional tonne

tonnes all purposes of the over 43 tonnes to be paid for all
award allowance purposes of the award as part of

the weekly wage.
(9) Van Driver - Salesperson $8.38 per week extra

allowance per week for all
purposes of the Award

(10) Leading Hand allowance
for all purposes of the Award
(a) Not less then 3 and not more

than 10 other employees $21.64 per week
(b) More than 10 and not more

than 20 other employees $32.36 per week
(c) More than 20 other employees $40.42 per week

____________________

2002 WAIRC 04536
MINERAL EARTHS EMPLOYEES� AWARD

No. 9 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COMMERCIAL MINERALS LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 986 OF 2001
CITATION NO. 2002 WAIRC 04536
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Mineral Earths Employees� Award (No. 9 of 1975) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more

than two hours, shall be supplied with a meal by the employer or be paid $6.55 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such
meal by the employer or paid $4.45 for each meal so required.

(b) The provisions of paragraph (a) of this subclause do not apply�
(i) in respect of any period of overtime for which the employee has been notified on the previous day or

earlier that he/she will be required; or
(ii) to any employee who lives in the locality in which the place of work is situated in respect of any meal

for which he/she can reasonably go home.
(c) If an employee to whom subparagraph (i) of paragraph (b) of this subclause applies has, as a consequence of the

notification referred to in that subparagraph, provided himself/herself with a meal or meals and is not required
to work overtime or is required to work less overtime than the period notified, he/she shall be paid, for each
meal provided and not required, the appropriate amount prescribed in paragraph (a) of this subclause.

2. Clause 8. � Wages: Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) Leading Hands: In addition to the wage prescribed in subclause (2) hereof a leading hand shall be paid:-

  $
(a) if placed in charge of not less

than three and not more than
ten other employees ......... 21.20

(b) if placed in charge of more
than ten and not more than
20 other employees ......... 32.55

(c) if placed in charge of more
than 20 other employees .... 41.90

____________________

2002 WAIRC 04601
MISCELLANEOUS WORKERS� (ACTIV FOUNDATION) AWARD

No. A20 of 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLA 981 OF 2001
CITATION NO. 2002 WAIRC 04601
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Miscellaneous Workers� (Activ Foundation) Award (No. A 20 of 1980) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 8. � Shift Work: Delete paragraph (a) of subclause (1) of this Clause and insert the following in lieu

thereof�
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.61 per hour or part thereof.
2. Clause 9. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime before or after his ordinary working hours on any day, shall, when such

additional duty necessitates taking a meal away from his usual place of residence, be supplied by his employer with any
meal required or be reimbursed for each meal purchased at the rate of $7.50 for breakfast, $9.25 for the midday meal, and
$11.15 for the evening meal: Provided that the overtime worked before or after the meal break totals not less than two
hours. Such reimbursement shall be in addition to any payment for overtime to which he is entitled.

3. Clause 18. � Car Allowance: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Rates of allowance for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over 1600 cc

2600cc 1600cc & Under
-2600cc

Rate per kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycles Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

4. Clause 25. � Dirty Work: Delete this Clause and insert the following in lieu thereof�
In addition to any other payment prescribed by this award�
(1) An employee handling foul linen shall receive $2.19 per day;
(2) An employee other than one to whom paragraph (1) applies, shall receive 40 cents per hour for work of an unusually

dirty nature.

____________________

2002 WAIRC 04576
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS� AWARD, 1976

No. 29 of 1974
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BELMONT PARK MOTEL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1028 OF 2001
CITATION NO. 2002 WAIRC 04576
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr D Crowe and Mr L Joyce on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Motel, Hostel, Service Flats and Boarding House Workers� Award, 1976 (No. 29 of 1974) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 9. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�

9. � ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday,

both inclusive, shall be paid at the rate of an extra $1.30 per hour for each such hour, or part thereof worked. Provided that
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.36 per
hour extra for each such hour, or part thereof worked.

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a
half.

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment,
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award,
shall be paid an allowance of $2.14 per day, for such broken work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17. - Holidays are applicable.

(5) The provisions of this clause shall not apply to casual employees.
2. Clause 14. � Meal Money: Delete this Clause and insert the following in lieu thereof�

14. � MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or
be paid $8.60 meal money.
3. Clause 26. � Uniforms and Laundering: Delete subclauses (2) & (3) this Clause and insert the following in lieu

thereof�
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee
concerned $5.55 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt,
white apron and cap, such garments shall be laundered at the employer�s expense or otherwise the employee shall be paid
$8.40 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

4. Clause 27. � Protective Clothing: Delete subclauses (1) this Clause and insert the following in lieu thereof�
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of
$2.96 per fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

5. Clause 28. � Employee Equipment: Delete this Clause and insert the following in lieu thereof�
28. - EMPLOYEE EQUIPMENT

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided that where an
employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.30 per fortnight worked. The
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.

____________________

2002 WAIRC 04533
OPTICAL MECHANICS� AWARD, 1971

No. 9 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
LAUBMAN & PANK (WA) PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 985 OF 2001
CITATION NO. 2002 WAIRC 04533
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Optical Mechanics� Award, 1971 (No. 9 of 1970) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 293

SCHEDULE
1. Clause 12. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.

2. Clause 24. � Wages: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(4) Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall be paid�

$ Per Week
(a) if placed in charge of
 not less than 3 and not
 more than 10 other employees 20.70
(b) if placed in charge of
 more than 10 and not more
 than 20 other employees 31.15
(c) if placed in charge of more

than 20 other employees 40.95

____________________

2002 WAIRC 04532
PAINT AND VARNISH MAKERS� AWARD

No. 22 of 1957
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DULUX AUSTRALIA LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 984 OF 2001
CITATION NO. 2002 WAIRC 04532
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr l Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Paint and Varnish Makers� Award No. 22 of 1957 be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 6. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier

that he/she will be required to work, shall be supplied with a meal by the employer or paid $8.50 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless

he/she has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also
be required, provide such meals or pay an amount of $8.50 for each second or subsequent meal.

(3) No such payments need be made to employees living in the same locality as their workshops who can reasonably return
home for such meals.

(4) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is not required
to work overtime or is required to work less overtime than notified, he/she shall be paid the amounts above prescribed in
respect of the meals not then required.

2. Clause 8. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
In addition to the rates prescribed in Clause 22. - Rates of Pay of this award any worker placed by the employer in charge of three or
more workers shall be paid a weekly amount of $23.70.
3. Clause 22. � Rates of Pay: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) In addition to the wage rates shown in subclause (1) hereof, an employee shall be paid, in lieu of all other disability

allowances, an industry allowance of $15.90 per week and this allowance shall be for all purposes of the Award.

____________________
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2002 WAIRC 04619
PARLIAMENTARY EMPLOYEES AWARD 1989

Nos. A15 of 1987, A4 of 1988, A7 of 1988 and A7 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 964 OF 2001
CITATION NO. 2002 WAIRC 04619
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Parliamentary Employees Award 1989 (No.s A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989 ) be
varied in accordance with the following schedule and that such variation shall have effect from the beginning of the first
pay period commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 25. � Parliamentary and Support Services Employees Wages: Delete subclauses (1) & (4) of this Clause and

insert the following in lieu thereof�
(3) The following allowances shall be paid to Parliamentary Support Services Employees indexed according to State Wage

decisions and shall be:-
(a) Chef

1st year  $97.05 per fortnight
2nd year $194.20 per fortnight

(b) Tradesperson Cook
(Sous Chef)
1st year $ 63.10 per fortnight
2nd year $ 97.05 per fortnight

(c) Stewards to Speaker
and President $ 48.40 per fortnight

(4) An allowance of $28.15 per fortnight shall be paid to all Parliamentary Support Services Employees employed in the
kitchen, dining room and bar areas.

2. Clause 28. � Uniforms and Clothing: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Such uniforms supplied shall be laundered and/or dry cleaned by the employer and remain the property of the employer,

provided that in lieu of the employer laundering and/or dry cleaning same, an employee shall be paid $5.60 per week for
such laundering and/or dry cleaning, excepting any person employed as a Cook who shall be paid $8.50 per week for
laundering and/or dry cleaning.

____________________

2002 WAIRC 04526
PASTRYCOOKS� AWARD

No. 24 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BAKEWELL PIES (1978) PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 963 OF 2001
CITATION NO. 2002 WAIRC 04526
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Pastrycooks� Award (No. 24 of 1981) be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) When a employee, without being notified on the previous day or earlier, is required to continue working after the usual

knock-off time for more than two hours, he shall be provided with any meal required, or shall be paid $8.45 in lieu
thereof. Provided that this subclause shall not apply in the case of a worker living in the same locality as his place of
employment who can reasonably return home for a meal.

2. Clause 10. � Wages: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Leading Hand: In addition to the rates prescribed by this clause a leading hand shall be paid per week if placed in charge

of�
Rate per Week $

(a) Less than four other employees 12.75
(b) Four or more but not more than ten other employees 20.15
(c) More than ten but not more than 20 other employees 30.90
(d) More than 20 other employees 39.75

____________________

2002 WAIRC 04525
PHOTOGRAPHIC INDUSTRY AWARD 1980

No. A9 of 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ILLUSTRATIONS PTY LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 962 OF 2001
CITATION NO. 2002 WAIRC 04525
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Photographic Industry Award, 1980 (No. A 9 of 1980) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) LEADING HANDS�

In addition to the rates prescribed herein, any employee appointed by the employer as a leading hand and placed in
charge of not less than 3 and not more than 10 other employees, shall be paid $20.45 per week.
In addition to the rates prescribed herein, a leading hand placed in charge of more than 10 and not more than 20 other
employees shall be paid $31.20 per week.

2. Clause 13. � Meal Allowance: Delete subclauses (1) & (4) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.90 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.
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(4) Late Night Trading Meal Allowance�
An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work beyond 7.00 p.m. on
that day, shall be paid a meal allowance of $6.90.
3. Clause 21. � Vehicle Allowance: Delete subclause (2)(c) of this Clause and insert the following in lieu thereof�
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business�

Schedule 1 - Motor Vehicle Allowance
Area and Details Engine Displacement

(in cubic centimetres)
Over Over 1600 cc
2600cc 1600cc-& Under

2600cc
Rate per kilometre (Cents)

Metropolitan Area  69.2  60.2  53.2
South West Land Division  71.1  61.7  54.8
North of 23.5o South
 Latitude  78.0  68.1  60.6
Rest of the State  73.5  63.8  56.6

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 23.9

Motor vehicles with rotary engines are to be included in the 1600-2600cc

____________________

2002 WAIRC 04582
PLASTIC MANUFACTURING AWARD 1977

No. 5 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JAYLON INDUSTRIES PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 972 OF 2001
CITATION NO. 2002 WAIRC 04582
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Plastic Manufacturing Award 1977 (No. 5 of 1977) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) A worker required to work overtime for more than two hours, without being notified on the previous day or earlier that

he/she will be so required to work, shall be supplied with a meal by the employer or paid $7.40 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless

he/she has notified the workers concerned on the previous day or earlier that such a second or subsequent meal will also
be required, provide such meals or pay an amount of $5.05 for each second or subsequent meal.

(3) No such payments need be made to workers living in the same locality as their workshops who can reasonably return
home for such meals.

(4) If a worker in consequence of receiving such notice has provided himself/herself with a meal or meals and is not required
to work overtime or is required to work less overtime than notified, he/she shall be paid the amounts above prescribed in
respect of the meals not then required.
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2. Clause 22. � Classification Structure and Rates of Pay: Delete subclause (5) of this Clause and insert the following
in lieu thereof�

(5) Leading Hands
In addition to the rates prescribed in subclause (2) of this clause a leading hand shall be paid�

$ Per Week
(a) If placed in charge of not less than three and not more than ten

other employees
20.15

(b) If placed in charge of more than ten and not more than 20 other
employees

30.80

(c) If placed in charge of more than 20 other employees 39.40

3. Clause 23. � Extra Rates and Conditions: Delete this Clause and insert the following in lieu thereof�
(1) Workers handling carbon black before processing, and workers engaged in processing free carbon black, shall be paid the

sum of 40 cents per hour in addition to the rate herein fixed for the class of work performed.
(2) Workers engaged on weighing, packing and mixing in the powder room shall be paid the sum of 40 cents per hour in

addition to the rate herein fixed for the class of work performed.
(3) Workers engaged in work on a construction site other than the normal place of work shall be paid an allowance at the rate

of $18.20 per week for each hour or part thereof worked.
4. Clause 31. � Travelling Allowance: Delete paragraph (c) of subclause (2) this Clause and insert the following in lieu

thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day

of June next following.
Rates of hire for use of employee�s own vehicle on employer�s business�

Schedule 1 - Motor Vehicle Allowance
Area and Details Engine Displacement

(in cubic centimetres)
Over Over 1600 cc
2600cc 1600cc-& Under

2600cc
Rate per kilometre (Cents)

Metropolitan Area  69.2  60.2  53.2
South West Land Division  71.1  61.7  54.9
North of 23.5o South
 Latitude  78.0  68.1  60.6
Rest of the State  73.5  63.8  56.6

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc

____________________

2002 WAIRC 04527
POULTRY BREEDING FARM & HATCHERY WORKERS� AWARD 1976

No. R20 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HAMPTON HATCHERIES & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 967 OF 2001
CITATION NO. 2002 WAIRC 04527
_________________________________________________________________________________________________________

Result Award variation
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Poultry Breeding Farm and Hatchery Workers� Award 1976 (No. R 20 of 1976) be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 8. � Overtime - Meals: Delete subclause (3)(c)(i) & (ii) of this Clause and insert the following in lieu

thereof�
(3) (c) (i) An employee required to work overtime for more than two hours, without being notified on the

previous day or earlier that he/she will be so required to work, shall be supplied with a meal by the
employer or paid $8.25 for a meal.

(ii) If the amount of overtime required to be worked necessitates a second or subsequent meal, the
employer shall, unless he/she has notified the employees concerned on the previous day or earlier,
that such a second or subsequent meal will also be required, provide such meals or pay an amount of
$7.40 for each second or subsequent meal.

2. Clause 9. � Wages: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Leading Hands

$
In addition to the ordinary rate of pay, an employee
placed in charge of more than 3 other employees shall receive 20.50

____________________

2002 WAIRC 04592
PRIVATE HOSPITAL EMPLOYEES� AWARD, 1972

No. 27 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN OF GOD HOSPITAL AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1020 OF 2001
CITATION NO. 2002 WAIRC 04592
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Private Hospital Employees� Award, 1972 (No. 27 of 1971) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Allowances and Special Provisions: Delete subclause (1) of this Clause and insert the following in lieu

thereof�
(1) Orderlies assisting in autopsy - $26.95 per cadaver.
2. Clause 10. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in

excess of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the
sum of $7.00 as meal money.

3. Clause 13. � Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) of this Clause and insert
the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business:

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6
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Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate per Kilometre
Year on Official Business ¢/km
All Areas of State 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

4. Clause 20. � Laundry: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Where the uniform of any employee cannot be laundered at the hospital an allowance of $1.25 per week shall be paid

to the employee.
5. Clause 34. � Wages: Delete paragraph (a) of subclause (4) of this Clause and insert the following in lieu thereof�

(a) The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by
$16.95 per week.

____________________

2002 WAIRC 04571
QUADRIPLEGIC CENTRE AWARD.

No. A1 of 1993.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE BOARD OF MANAGEMENT QUADRIPLEGIC CENTRE, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 965 OF 2001
CITATION NO. 2002 WAIRC 04571
_________________________________________________________________________________________________________

Result Award variation
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Quadriplegic Centre Award (No. A 1 of 1993) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. � Overtime: Delete subclause (5) in Part A & subclause (4) in Part B of this Clause and insert the

following in lieu thereof�
PART A

(5) Where an employee has not been notified the previous day or earlier that he/she is required to work overtime the
employer shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual
meals occurring during such overtime or be paid $6.78 each meal.

PART B
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of
$6.78 as meal money.
This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous
day.

2. Clause 15. � Shift Work: Delete subclause (1)(a), (2)(a), (3)(a) & (b) in Part B of this Clause and insert the
following in lieu thereof�

 (1) (a) Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary hours of
work before 4.00 am or after 12 noon, he/she shall be paid a loading of $1.73 per hour or pro rata for part
thereof in addition to his/her ordinary rate of wage.

(2) (a) A loading of $2.59 per hour or pro rata for part thereof shall be paid to an employee in addition to his/her
ordinary rate of wage for time worked on permanent afternoon or night shift.

(3) Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend shall in
addition to the ordinary rate of wage attract a loading as follows�
(a) Saturday - $6.89 per hour or pro rata for part thereof;
(b) Sunday -  $13.78 per hour or pro rata for part thereof;
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3. Clause 17. � Public Holidays: Delete subclause (4)(a) & (b) in Part B of this Clause and insert the following in lieu
thereof�

(4) (a) An Enrolled Nurse or Nursing Assistant who works on any public holiday named herein shall be paid a loading
of $6.89 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage for the time worked in
ordinary hours on that day.

(b) Any other employee who is required to work on a day observed as a public holiday shall be paid a loading of
$20.67 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage or if the employee agrees
be paid a loading of $6.89 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and
be entitled to observe the holiday on a day mutually acceptable to the employer and employee.

4. Clause 27. � Wages � Part A: Delete subclause (4)(c) of this Clause and insert the following in lieu thereof�
(4) (c) The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $9.79 per week

when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the Nurses� Board of
WA, and he/she is required to use the knowledge gained in that certificate as part of his/her employment.

5. Clause 27. � Wages � Part C: Delete subclause (1)(b)(i), (ii) & (iii) of this Clause and insert the following in lieu
thereof�

(1) (b) Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of�
(i) not less than three and not more than 10 other employees shall be paid $16.80 per week in addition to

the ordinary wage prescribed by this clause;
(ii) more than 10 and not more than 20 other employees shall be paid $25.15 per week in addition to the

ordinary wage prescribed by this clause;
(iii) more than 20 other employees shall be paid $33.55 per week in addition to the ordinary wage

prescribed by this clause.

____________________

2002 WAIRC 04625
RECREATION CAMPS (DEPARTMENT FOR SPORT AND RECREATION) AWARD

No. A28 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE HON MINISTER FOR SPORT & RECREATION, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1018 OF 2001
CITATION NO. 2002 WAIRC 04625
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Recreation Camps (Department for Sport and Recreation) Award (No. A 28 of 1985) be varied in accordance
with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclauses (9)(a) & (d) of this Clause and insert the following in lieu thereof�
(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by

the employer or be paid $8.15 for a meal, and if owing to the amount of overtime worked, a second or
subsequent meal is required the employee shall be supplied with such meal by the employer or be paid
$4.75 for each meal so required.

(d) An employee required to work continuously from midnight to 6.30 a.m. and ordered back to work at 8.00 a.m.
on the same day shall be paid $4.20 for breakfast.

2. Clause 15. � Wages: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) Supervision Allowance
Employees placed in charge of other employees shall be paid the following weekly allowance, or part thereof, in addition to the

rate prescribed for the employee�s class of work
$ Per Week

1 to 5 employees 7.80
6 to 10 employees 14.00
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$ Per Week
11 to 15 employees 17.45
16 to 20 employees 23.70
over 20 (for each
additional employee) 0.28

3. Clause 17. � Special Rates and Conditions: Delete subclauses (1), (2) & (4) of this Clause and insert the following in
lieu thereof�

(1) All employees called upon to clean toilet closets shall receive an allowance of 55 cents per closet per week and for these
purposes, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet.

(2) An employee who is the holder of an approved First Aid Certificate shall in addition to their normal rate of pay be paid
an additional allowance of $1.91 per week.

(4) Mobile Wardens shall in addition to their normal rate of pay be paid an allowance of $69.22 per week to offset the costs
associated with living in and maintaining a caravan. This allowance shall be reviewed on the 31st December each year.
The adjustment to the rates shall be effective from the beginning of the first pay period to commence on or after the first
day of January in each year.

____________________

2002 WAIRC 04577
RESTAURANT, TEAROOM AND CATERING WORKERS� AWARD, 1979

No. R48 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
EL SOMBRERO RESTAURANT & OTHERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1029 OF 2001
CITATION NO. 2002 WAIRC 04577
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr D Crowe and Mr L Joyce on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Restaurant, Tearoom and Catering Workers� Award, 1979 (No. 48 of 1978) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�

9. � ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday,

both inclusive, shall be paid at the rate of an extra $1.30 per hour for each such hour, or part thereof worked. Provided that
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.36 per
hour extra for each such hour, or part thereof worked.

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a
half.

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment,
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award,
shall be paid an allowance of $2.14 per day, for such broken work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17. - Holidays are applicable.

(5) The provisions of this clause shall not apply to casual employees.
2. Clause 14. � Meal Money: Delete this Clause and insert the following in lieu thereof�

14. � MEAL MONEY
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or
be paid $8.60 meal money.
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3. Clause 26. � Uniforms and Laundering: Delete subclauses (2) & (3) this Clause and insert the following in lieu
thereof�

(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause
(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee
concerned $5.55 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt,
white apron and cap, such garments shall be laundered at the employer�s expense or otherwise the employee shall be paid
$8.40 per fortnight worked as a laundry allowance. The allowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

4. Clause 27. � Protective Clothing: Delete subclauses (1) this Clause and insert the following in lieu thereof�
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of
$2.96 per fortnight worked. The allowance provided herein shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

5. Clause 28. � Workers� Equipment: Delete this Clause and insert the following in lieu thereof�
28. � WORKERS� EQUIPMENT

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge. Provided that where an
employee is required by the employer to use his/her own knives he shall be paid an allowance of $11.30 per fortnight worked. The
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight.

____________________

2002 WAIRC 04565
ROPE AND TWINE WORKERS� AWARD.

No. 11 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
W.A. ROPE & TWINE COMPANY PTY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 973 OF 2001
CITATION NO. 2002 WAIRC 04565
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Rope and Twine Workers� Award (No. 11 of 1963) be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 17. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $7.05 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.85 for each meal so required.

2. Clause 19. � Wages: Delete the preamble and subclause (1) of this Clause and insert the following in lieu thereof�
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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The minimum weekly rate of wage payable to employees covered by this award shall be �
Rate Arbitrated Safety

Net Adjustment
Total
Rate

$ $ $
(1) Adult Employees

Rope layer on heavy type strand machine 313.70 88.00 401.70
Rope layer (other) in walk with traveller 308.50 88.00 396.50
Rope splicer on driving ropes and springs 305.40 88.00 393.40
Combination spinning and spooling machine
operator

305.40 88.00 393.40

Rope house machinist 300.80 88.00 388.80
Feeder on first spreader 302.40 88.00 390.40
Oiler and/or belt repairer 302.40 88.00 390.40
Employees lumping, loading and unloading hemp 302.40 88.00 390.40
All other machine operators or employees feeding
or taking from machines

300.80 88.00 388.80

All others 296.90 88.00 384.90
3. Clause 20. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
Any employee placed by the employer in charge of three or more other employees shall be paid $19.42 per week in addition to the
weekly rates prescribed by this award.
4. Clause 24. � Dirt Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) 37¢ per hour extra shall be paid to employees when engaged in work of an unusually dirty nature where clothes are

necessarily unduly soiled or injured or boots are injured by the nature of the work done.

____________________

2002 WAIRC 04550
SADDLERS AND LEATHERWORKERS� AWARD

No. 7 of 1062
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MALLABONES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1017 OF 2001
CITATION NO. 2002 WAIRC 04550
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Ms N Thomson on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Saddlers and Leatherworkers� Award (No. 7 of 1962) be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) A worker required to work overtime for more than two hours without being notified on the previous day or earlier, that

he/she will be so required to work, shall be supplied with any meal required by the employer or paid $7.75 for such meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless

he/she has notified the workers concerned on the previous day or earlier, that such a second or subsequent meal will also
be required, provide such meals or pay an amount of $6.50 for each second or subsequent meal.

(3) No such payments need be made to workers living in the same locality as their workshops who can reasonably return
home for such meals.

(4) If a worker in consequence of receiving such notice has provided him/herself with a meal or meals and is not required to
work overtime, or is required to work less overtime than notified, he/she shall be paid the amount above prescribed in
respect of the meals not then required.
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2. Clause 23. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
Any worker placed by the employer in charge of other workers shall be paid the following rates in addition to their ordinary rates
of wages�

$
In charge of 1 - 5 employees 19.40
In charge of 6 - 10 employees 24.45
In charge of 11 or more employees 33.45

3. Clause 24. � Special Rates: Delete this Clause and insert the following in lieu thereof�
Any worker required to repair goods which are of an unusually dirty or offensive nature shall be paid 34 cents per hour in addition
to the ordinary rate.

____________________

2002 WAIRC 04522
SCHOOL EMPLOYEES (INDEPENDENT DAY & BOARDING SCHOOLS) AWARD, 1980

No. R7 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AQUINAS COLLEGE AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1016 OF 2001
CITATION NO. 2002 WAIRC 04522
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Dr I Fraser and Mr L Joyce on behalf of the respondents and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the School Employees (Independent Day & Boarding Schools) Award, 1980 (No. R 7 of 1979) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$5.30 for each meal so required.

2. Clause 32. � Wages:
A. Delete paragraph (b) subclause (3) of this Clause and insert the following in lieu thereof�
(b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to

be in charge of three or more other employees shall be paid $20.15 per week in addition to the rates prescribed
herein.

B. Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee

shall be paid an allowance of $1.25 per hour for each such hour worked.
3. Clause 33. � Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) of this Clause and insert

the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Area and Details Engine Displacement

(in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6
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Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

____________________

2002 WAIRC 04567
SECURITY OFFICERS AND CLEANERS (WEST AUSTRALIAN NEWSPAPERS) AWARD, 1992

No. A11 of 1991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WEST AUSTRALIAN NEWSPAPERS LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 974 OF 2001
CITATION NO. 2002 WAIRC 04567
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Security Officers and Cleaners (West Australian Newspapers) Award, 1992 (No. A 11 of 1991) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Shift Allowances � Security Officers: Delete paragraph A of subclause (1) of this Clause and insert the

following in lieu thereof�
A. SHIFT ALLOWANCES

SECURITY OFFICERS PER WEEK
$

Grade 5 (Trainee) 90.85
Grade 4 90.85
Grade 3 90.85
Grade 2 90.85
Grade 1 90.85

2. Clause 13. � Extra Rates and Allowances: Delete subclause (1) of this Clause and insert the following in lieu
thereof�

(1) Except for Security Officer classifications an employee working an afternoon or night shift Monday to Friday shall
receive a shift allowance of $90.85 per week or $18.17 per shift when such shifts are worked.

3. Clause 14. � Higher Duties: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) An employee who carries out duties applicable to the Grade 1 Security Officer or Grade 1 Cleaner classification for a

period of one week or more shall receive a Higher Duties Allowance of $39.63 per week.
3. Clause 15. � Overtime: Delete paragraph (a) of subclause (6) of this Clause and insert the following in lieu

thereof�
(a) the employee has worked two hours or more of overtime immediately before any afternoon or night shift or

immediately after day shift, the employee will receive at least a 30-minute unpaid meal break and be paid meal
money of $7.15.

____________________
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2002 WAIRC 04528
SECURITY OFFICERS� AWARD

No. A25 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANINE SECURITY AND ALSATION WATCH PATROL AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 975 OF 2001
CITATION NO. 2002 WAIRC 04528
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Security Officers� Award (No. A 25 of 1981) be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 15. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before

the completion of the previous day or shift, shall be paid a meal allowance of $7.85. A further meal allowance of
$5.30 shall be paid on the completion of each additional four hours� overtime worked.

2. Clause 20. � Special Rates and Provisions: Delete subclause (5) of this Clause and insert the following in lieu
thereof�

(5) Where an officer is required to carry a torch, a suitable torch shall be provided and maintained in working order by the
employer or an allowance of $2.60 per week (or 52 cents per day) shall be paid where a torch is required.

3. Clause 21. � Classification Structure and Wage Rates:
A. Delete subclause (5) of this Clause and insert the following in lieu thereof�

(5) Senior Officials�
Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following�

Per Week $
(a) if placed in charge of not less than 3 and

not more than 10 other officer
20.50

(b) if placed in charge of not less than 10 and
not more than 20 other officers

31.35

(c) if placed in charge of more than 20 other
officers

40.25

B. Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) Additional Allowances�

Officers who fulfil certain requirements as directed and use various qualifications in the performance of their duties shall
be paid, in addition to the appropriate wage prescribed, the following�
(a) Security Officers and above who are required to possess a recognised first aid certificate as a condition of

employment, $8.06 per week extra.
(b) Security Officers required to drive emergency vehicles, $3.39 per day for each day that a vehicle is driven in an

emergency situation.
(c) Security Officers who are required to attend and reset alarm panels, $5.06 per week or $1.01 per day in the case

of employees who work part-time or casual.
(d) Security Officers who are required to carry firearms in the performance of their duties, $12.58 per week, or

$2.51 per day for each day a firearm is carried.
(e) Security Officers required to hold a licence in accordance with the provisions of the Security Agents� Act shall

have, in the second and subsequent years of employment 50% of the cost of the licence reimbursed by the
employer.

4. Clause 25. � Fares and Travelling: Delete paragraph (c) of subclause (2) of this cause and insert the following in
lieu thereof.
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
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Rates of hire for use of employee�s own vehicle on employer�s business�
Schedule 1 - Motor Vehicle Allowance

Area and Details Engine Displacement
(in cubic centimetres)
Over Over 1600 cc
2600cc 1600cc- & Under

2600cc
Rate per Kilometre (Cents)

Metropolitan Area  69.2  60.2  53.2
South West Land Division  71.1  61.7  54.8
North of 23.5o South
 Latitude   78.0  68.1  60.6
Rest of the State   73.5  63.8  56.6

Schedule 2 - Motor Cycle Allowance
Distance Travelled During a Rate per Kilometre
Year on Official Business (Cents)
All Areas of State 23.9

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

____________________

2002 WAIRC 04581
SOAP AND ALLIED PRODUCTS MANUFACTURING AWARD

No. 25 of 1960
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANDLE LIGHT CO PTY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 979 OF 2001
CITATION NO. 2002 WAIRC 04581
_________________________________________________________________________________________________________
Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Soap and Allied Products Manufacturing Award (No. 25 of 1960) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th

day of January 2002.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
_________

SCHEDULE
1. Clause 13. � Meal Money: Delete this Clause and insert the following in lieu thereof�
(1) A worker required to work overtime for more than two hours without being notified on the previous day or earlier, that he

will be so required to work shall be supplied with a meal by the employer or paid $7.75 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he

has notified the workers concerned on the previous day or earlier that such a second or subsequent meal will also be
required, provide such meals or pay an amount of $6.40 for each second or subsequent meal.

(3) If a worker in consequence of receiving such notice has provided himself with a meal or meals and is not required to
work overtime, or is required to work less overtime than notified, he shall be paid the amount required.

2. Clause 26. � Leading Hands: Delete this Clause and insert the following in lieu thereof�
In addition to the appropriate total weekly wage prescribed in Clause 25. - Wages of this award a leading hand shall be paid�

  $
(1) if placed in charge of not

less than three and not more
than ten other employees 20.60

(2) if placed in charge of more
than ten and not more than
20 other employees 31.90

(3) if placed in charge of more
than 20 other employees 41.00

____________________
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2002 WAIRC 04574
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS� (ACTIV FOUNDATION) AWARD

No. A15 of 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 961 OF 2001
CITATION NO. 2002 WAIRC 04574
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Social Trainers and Assistant Supervisors� (Activ Foundation) Award (No. A 15 of 1985) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � General Conditions: Delete subclause (2)(a), (b) & (c) of this Clause and insert the following in lieu thereof�
(2) (a) An allowance of 40 cents per hour or part thereof shall be paid to employees who are place in charge of a unit

during the off shift period of the Senior Social Trainer.
(b) An allowance of 96 cents per hour or part thereof shall be paid to employees who are placed in charge of a unit

of 25 and under bed capacity during the off shift period of the Hostel Manager.
(c) An allowance of $1.19 per hour or part thereof shall be paid to employees who are placed in charge of a unit of

26 and over bed capacity during the off shift period of the Hostel Manager.
2. Clause 20. � Motor Vehicle Allowance: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Rates of hire for use of employee�s own vehicle on employer�s business�

Schedule 1 - Motor Vehicle Allowances
Engine Displacement

Area and Details (in cubic centimetres)
Over Over l600 cc

2600cc 1600cc &
-2600cc Under

Rate per kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycles
Distance Travelled During a
Year on Official Business
Rate per kilometre

Rate
¢/km
23.9

Motor vehicles with rotary engines are to be included in the 1600-2600cc.
3. Clause 21. � Shift Work: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.62 per hour or part thereof.

(b) For the purposes of this subclause�
 (i) �Day Shift� shall mean a shift which commences after 6.00am and before 12.00 midday.
 (ii) �Afternoon Shift� shall mean a shift which commences at or after 12 midday and before 6.00pm.
(iii) �Night Shift� shall mean a shift which commences at or after 6.00p.m. and before 6.01am.�

____________________
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2002 WAIRC 04530
SOCIAL TRAINERS (NULSEN HAVEN) AWARD

No. A11 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
NULSEN HAVEN ASSOCIATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 978 OF 2001
CITATION NO. 2002 WAIRC 04530
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Social Trainers (Nulsen Haven) Award (No. A 11 of 1985) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Qualifications Allowance: Delete this Clause and insert the following in lieu thereof�
Employees who have completed the Diploma in Training the Handicapped shall be paid an allowance of $6.50 per week.

____________________

2002 WAIRC 04566
TITANIUM OXIDE MANUFACTURING AWARD 1975

No. 8 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SCM CHEMICALS LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 971 OF 2001
CITATION NO. 2002 WAIRC 04566
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Titanium Oxide Manufacturing Award 1975 (No. 8 of 1975) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Money: Delete this Clause and insert the following in lieu thereof�
A worker required to work overtime for more than two hours without being notified on the previous day or earlier that he will be so
required to work, shall be provided with any meal required or paid $7.10 in lieu thereof.
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he has
previously notified the worker or workers concerned the day before or earlier that such second or subsequent meal will also be
required, provide such meal or pay an amount of $5.00 for each second or subsequent meal.



310 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

No such payment need be made to workers living in the same locality as their workshops who can reasonably return home for such
meals.
If a worker in consequence of receiving such notice, has provided himself with a meal or meals and is not required to work
overtime, or is required to work less overtime than notified, he shall be paid the amounts above prescribed in respect of the meals
not then required.
2. Clause 16. � Extra Rates and Conditions: Delete subclause (2) of this Clause and insert the following in lieu

thereof�
(2) Dirty work: workers engaged on cleaning - from the inside - acid, settling, or agitating tanks, or on work of an unusually

dirty or offensive nature shall be paid 31 cents per hour extra.
3. Clause 21. � Wages: Delete subclause (2) of this Clause and insert the following in lieu thereof�
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
(1) The minimum weekly rates of wage payable to employees covered by this award shall be�

$ PER WEEK ASNA TOTAL
(a) General Hand:

First Year 298.10 88.00 386.10
Thereafter 301.80 88.00 389.80

(b) Plant Operators:
First Year 298.10 88.00 386.10
Thereafter 301.80 88.00 389.80

(c) Mobile Plant Operator: 311.10 88.00 399.10
(d) Senior Plant Operator: 317.10 88.00 405.10
(e) Leading Hand Plant

Operator: 329.60 88.00 417.60
(f) Senior Leading Hand: 343.80 88.00 431.80

____________________

2002 WAIRC 04545
TRAINING ASSISTANTS� AND COMMUNITY SUPPORT STAFF (CEREBRAL PALSY ASSOCIATION)

AWARD 1987
No. A16 of 1986

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CEREBRAL PALSY ASSOCIATION OF WA INC, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1006 OF 2001
CITATION NO. 2002 WAIRC 04545
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Training Assistants & Community Support Staff (Cerebral Palsy Association) Award 1987 (No. A 16 of 1986)
be varied in accordance with the following schedule and that such variation shall have effect from the beginning of the
first pay period commencing on or after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Fares and Travelling Time: Delete subclause (2) of this Clause and insert the following in lieu thereof�

(2) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June
next following.
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Rates of hire for use of employee�s own vehicle on employer�s business:
Schedule 1 - Motor Vehicle Allowances

Engine Displacement
Area and Details (in cubic centimetres)

Over Over l600 cc
2600cc 1600cc & Under

-2600cc
Rate per Kilometre (Cents)

Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.9
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate 
Year on Official Business ¢/km
Rate per Kilometre 23.9
Motor vehicles with rotary engines are to be included in the 1600 � 2600cc

2. Clause 14. � Wages: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Senior Community Support Staff�

Employees who are required to co-ordinate the activities of Community Support Staff shall be designated as Senior
Community Support Staff and they shall be paid an in-charge allowance of $770.55 per annum in addition to the rates of
pay specified in subclause (1) of this clause.

____________________

2002 WAIRC 04529
UNIVERSITY, COLLEGES AND SWANLEIGH AWARD, 1980

No. R7B of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST THOMAS MORE COLLEGE AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 976 OF 2001
CITATION NO. 2002 WAIRC 04529
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the University, Colleges and Swanleigh Award, 1980 (No. R 7B of 1979) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th

day of January 2002.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
_________

SCHEDULE
1. Clause 11. � Meal Money: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$5.30 for each meal so required.

2. Clause 31. � Wages:
A. Delete paragraph (b) of subclause (3) of this Clause and insert the following in lieu thereof�
(b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to

be in charge of three or more other employees shall be paid $20.00 per week in addition to the rates prescribed
herein.

B. Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee

shall be paid an allowance of $1.25 per hour for each such hour worked.
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3. Clause 32. � Fares and Motor Vehicle Allowances: Delete paragraph (c) of subclause (2) of this Clause and insert
the following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business

Schedule 1 - Motor Vehicle Allowances
Area and Details Engine Displacement

(in cubic centimetres)
Over Over l600 cc

2600cc 1600cc & Under
-2600cc

Rate per Kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
Rate per kilometre 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc.

____________________

2002 WAIRC 04591
WATCHMAKERS� AND JEWELLERS� AWARD 1970

No. 10 of 1970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CARIS BROTHERS LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1011 OF 2001
CITATION NO. 2002 WAIRC 04591
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Watchmakers� and Jewellers� Award 1970 (No. 10 of 1970) be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Wages: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Leading Hands�

Any jeweller or watchmaker placed in charge of not more than ten (10) jewellers or watchmakers shall be paid $20.00 per
week in addition to the rates of pay prescribed by this award.

2. Clause 11. � Meal Money:  Delete this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.80 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.

(2) The provisions of subclause (1) of this subclause do not apply�
(a) in respect of any period of overtime for which the employee has been notified on the previous day or earlier

that he/she will be required; or
(b) to any employee who lives in the locality in which the place of work is situated in respect of any meal for

which he/she can reasonably go home.
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(3) If an employee to whom paragraph (a) of subclause (2) of this clause applies has, as a consequence of the notification
referred to in that paragraph, provided himself with a meal or meals and is not required to work overtime or is required to
work less overtime than the period notified, he shall be paid, for each meal provided and not required, the appropriate
amount prescribed in subclause (1) of this clause.

(4) Late Night Trading Meal Allowance�
An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work beyond
7.00 p.m. on that day, shall be paid a meal allowance of $6.80.

____________________

2002 WAIRC 04547
WESTERN AUSTRALIAN MINT SECURITY OFFICERS� AWARD 1988

No. A5 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE WESTERN AUSTRALIAN MINT, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1010 OF 2001
CITATION NO. 2002 WAIRC 04547
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Western Australian Mint Security Officers� Award, 1988 (No. A 5 of 1988) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 8th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. � Wages and Allowances: Delete subclauses (3)(a) & (4)(a) of this Clause and insert the following in lieu

thereof�
(3) (a) A senior security officer or security officer who has been trained to render first aid and who is a current holder

of appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John Ambulance
Association, will be paid a first aid allowance of $1.41 per shift with a maximum payment of $6.85 per week.

(4) (a) Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.52 per shift with a
maximum payment of $7.39 per week.

1. Clause 16. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An officer required to work in excess of two hours after completion of their ordinary shift, without being notified before

the completion of the previous day or shift, shall be paid a meal allowance of $7.75. A further meal allowance of
$4.25 shall be paid on the completion of each additional four hours� overtime worked.

____________________

2002 WAIRC 04546
WOOL SCOURING AND FELLMONGERY INDUSTRY AWARD

No. 32 of 1959
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING COMPANY PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO. APPLICATION 1009 OF 2001
CITATION NO. 2002 WAIRC 04546
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondents and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Wool Scouring and Fellmongery Industry Award No. 32 of 1959 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th

day of January 2002.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
_________

SCHEDULE
1. Clause 16. � Meal Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours,

shall be supplied with a meal by the employer or be paid $6.80 for a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid
$4.70 for each meal so required.

2. Clause 21. � Special Rates and Provisions: Delete this Clause and insert the following in lieu thereof�
(1) All employees handling greasy dead wool from bales for treatment shall be paid in addition to their ordinary rate of pay

$1.65 per bale so handled.
(2) All employees engaged in handling dag wool shall be paid 63¢ per hour extra whilst so engaged.
(3) Ankle rubber boots shall be provided for centre men on scouring machines and workers on greasy auto feed boxes.
(4) Goggles shall be supplied to drying machine hands.
(5) A set of goggles and aprons shall be supplied for each treatment.
(6) All workers in the fellmongery section except those classing and handling dry sheep-skins, shall be supplied with gloves,

waterproof aprons, knee high rubber boots, thigh boots (for pit workers if necessary).
(7) All employees handling pied wool (from the tanks before washing) shall be paid 63¢ per hour whilst so engaged.
(8) Pullers classing to quality and pickles pelt classers shall be paid $1.02 per hour extra whilst so engaged.

____________________

2002 WAIRC 04624
ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969

No. 29 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ZOOLOGICAL GARDENS BOARD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1008 OF 2001
CITATION NO. 2002 WAIRC 04624
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Zoological Gardens Employees Award 1969 (No. 29 of 1969) be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (5)(a) of this Clause and insert the following in lieu thereof�
(5) (a) An employee required to work continuous overtime for more than one and a half hours shall be supplied with a

meal by the employer or be paid $8.15 for a meal, and if, owing to the amount of overtime worked, a second or
subsequent meal is required they shall be supplied with each such meal by the employer or be paid $4.75 for
each meal so required.
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 04609

DISPUTE RE TRANSFER TO A FULL TIME POSITION
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER FAMILY AND CHILDREN�S SERVICES, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 11 JANUARY 2002
FILE NO. P 12 OF 2001
CITATION NO. 2002 WAIRC 04609
_________________________________________________________________________________________________________

Result Declaration issued that Ms Evans is eligible to apply and be considered for transfer
Representation
Applicant Mr M Amati
Respondent Mr B Beaton
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Hazel Evans is a part-time employee of the respondent. She has held the position of Family Resource Worker (�FRW�) for

over 11 years. The applicant seeks an order that Ms Evans be transferred to a full-time permanent position as Customer Service
Officer (�CSO�) in accordance with Clause 24(3)(c) of the Family and Children�s Services Enterprise Bargaining Agreement
2000, (�the EBA�).

2 The parties submitted a Statement of Agreed Facts that:
�1) From the 9 September 1989 to the present, Ms Hazel Evans has been employed by the Director General, Family

& Children Services, in a �Family Resource Worker�, Level 1 position; carrying out the duties of the position to
the satisfaction of the Respondent.

2) From the 9 September 1989 to the 15 November 1991, Ms Evans was employed on a casual basis. Since the
15 November 1991, Ms Evans has been working on a permanent part-time basis for sixty-hours per four-week
cycle; that is, for fifteen hours per week.

3) The conditions of employment under which Ms Evans is currently working are in accordance with both the
�Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers)
Award, 1990 (Award No. PSA A1 of 1989) and the Family & Children�s Services Enterprise Agreement,
2000 (PSG AG 2 of 2000).

4) That the policy procedures for the recruitment all (sic) of entry-level officers, notwithstanding their specific
duties, are in accordance with the policy document �1.3.12 � Recruitment of Entry Level Officers (Permanent,
Contract and Casual); and that such a policy applies across the Department of Family & Children�s Services.

5) That Ms Evans employment is subject to Part 3 of the Public Sector Management Act, 1994
6) That the Director General of Family & Children�s Services, pursuant to Section 65 of the Public Sector

Management Act, 1994, has the statutory power to transfer public service officers, likewise Ms Evans, intra-
departmentally.�

3 By advice dated 5 November 2001, the applicant advised that a further fact was agreed between the parties being�
�That both public service officers appointed to Level 1 positions � covered by the �Public Service Award� � and, on the
other hand, those appointed to Family Resource Workers position � covered by �Department for Community
Development (Family Resource Workers, Welfare Assistants and Parent Helpers) Award� � receive the same level of
hourly remuneration.�

4 The applicant says that the respondent�s decision to deny Ms Evans a transfer to a full-time CSO entry level position in
Katanning is both contrary to the industrial instruments applying to her employment and to the public sector generally, and is
arbitrary and capricious. The applicant says that Clause 24(3)(c) of the EBA provides �a right of conversion to full-time
employment for part-time employees in addition to the existing right of reversion�. (transcript page 4)

5 The applicant says that the enterprise bargaining negotiations between the parties, while not specifically clarifying the issue
concerned, intended that there be improvements in part-time conditions. The improvements included the ability for part-timers
to take on full-time employment. It is interesting to note however, that the evidence called by the applicant in relation to
enterprise bargaining negotiations did not relate to the most recent enterprise bargaining agreement and the conditions
contained therein. The evidence of Owen James Wood, an industrial organiser with the applicant, did not assist in elaborating
on the specific outcomes of the negotiations for the EBA as they affect this matter, or confirming the applicant�s assertion in
that regard, but merely referred to general agreement being reached to improve the conditions for part-timers.

6 The evidence of Ms Evans is that whilst she has been engaged as a FRW with the respondent since September 1989, she has a
desire to undertake full-time work. However, it would appear that this work is not available as a FRW because of the
requirements of that position. Ms Evans says that she had not previously asked the respondent to provide her with full-time
FRW opportunities, however, she did apply for transfer to the positions of CSO in both the Narrogin and Katanning offices of
the respondent. She does not know of other FRWs who have been transferred into full-time CSO positions. Ms Evans has acted
in CSO positions for periods of between 4 and 6 weeks totalling 16 weeks during the last 18 months. Ms Evans says that the
position which she seeks to transfer into is that of CSO at the Katanning office of the respondent and this was the subject of an
advertised vacancy as �Level 1 Appointment/Transfer Opportunities�.

7 The applicant also refers to the Premier�s Circular No. 7/01 dated 18 May 2001 which provided for the conversion of entry
level contract officers to permanent status and set out certain criteria for their conversion to permanent officer status.
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8 The respondent says that the movement from part-time to full-time employment contained within the EBA relates to a �right of
reversion� and applies where a part-time officer who was previously a full-time officer desires to revert back to full-time
employment, and that this is subject to certain conditions. The respondent says that the award applicable to Ms Evans current
employment provides no right of reversion. Both the Public Service Award 1992 and the Government Officers Salaries,
Allowances and Conditions Award 1989 state�

�(c) A part-time officer who was previously a full-time officer within the organisation who occupies a part-time
office which was the initiative of the employer and who desires to revert to full-time employment will be
required to seek promotion or transfer to a full-time position by�
(i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of his or her desire to revert to full-time employment.�

(Clause 9(7) of the Public Service Award 1992 and Clause 9(11) of the Government Officers Salaries,
Allowances and Conditions Award 1989)

9 Ms Evans does not occupy a part-time office which was previously full-time and made part-time therefore there is no right to
�reversion� as such.

10 Further, the respondent says that its Human Resources Best Practice Manual entry 1.4.47 provides that part-time work does not
apply to FRW and parent helpers.

11 The respondent also argues that the transfer to a CSO on a full-time basis would constitute a promotion because Ms Evans
would gain the benefits of the Public Service Award 1992 and also be eligible to transfer across organisations in accordance
with that Award. Further, the respondent says that under the award which covers her current employment there is no automatic
entitlement to transfer to other award positions. The improvement in conditions which would apply to Ms Evans, should she be
successful in this application, would constitute an improvement in conditions which must be achieved through a merit based
selection process in accordance with s.8(1)(a) of the Public Sector Management Act 1994 which provides�

�8. General principles of human resource management
(1) The principles of human resource management that are to be observed in and in relation to the Public

Sector are that � 
(a) all selection processes are to be directed towards, and based on, a proper assessment of merit

and equity;�
12 The respondent rejects the applicant�s argument that s.65(1) of the Public Sector Management Act 1994 allows the application

to be granted. It says that s.65(1) of the Public Sector Management Act 1994 requires consideration of the interests of the
department, the qualifications of the public service officer and the functions assigned.

13 The respondent says that it has identified that FRWs are required as an occupational group within the organisation to be part-
time positions. There is no full-time work in those positions. The respondent says that the FRW and CSO positions constitute
different roles within the organisation. Further, the respondent says that for officers to be appointed as a public service officer,
the employing authority must operate in accordance with approved procedures (sections 64(1) and (2)(a) of the Public Service
Management Act 1994). FRW �positions throughout the Department have historically been part-time positions with the
ordinary working hours as specified in the award not exceeding 60 hours per four weekly cycles� (transcript page 29). The
primary role of the FRW is �the provision of advice and support to customers in practical parenting skills and related life skills;
assisting case managers in maintaining contact with and providing practical skills to customers; assisting to identify
community needs and developing and providing information on community resources to Family and Children�s Services and
transporting customers� (transcript page 29).

14 On the other hand, the role of a full-time Level 1 CSO is to �undertake telephonist duties for the service delivery office;
provide information and advice to departmental customers; perform clerical tasks such as filing and word processing; maintain
office processes and procedures and enter information on departmental data basis as required� (transcript page 29).

15 The respondent says that there would be a flow on effect if Ms Evans� request is granted that she be placed into a full-time
CSO position as there are approximately 80 FRW positions all of which are part-time.

16 The respondent says that the FRW positions are contract based and therefore there is no permanent tenure as there is with the
public service officer. There is no capacity to transfer them between other agencies and that there is a distinction between
public servants and public sector employees generally.

17 I have considered all of the evidence and submissions in this matter. At this point, prior to reaching conclusions regarding the
parties� respective arguments I note the difficulty which has arisen in considering this matter due to the conflict which seems
apparent between two of the Agreed Facts and specific submissions of the parties. The first is Agreed Fact 2 which refers to
Ms Evans as being permanent part-time. If so, then Ms Evans does not have a contract position which would be subject to the
Premier�s Circular No. 7/01 which deals with contract positions. It is also in conflict with the respondent�s submission that
FRW positions are contract positions with no permanent tenure. There was no evidence to support this assertion, other than a
reference to the award which covers her employment stating that employment is on a monthly basis. This does not make those
positions fixed term contract positions as envisaged by the Premier�s Circular No. 7/01.

18 The other issue of conflict between the Agreed Facts and the parties� submissions concerns Agreed Facts 5 and 6. This last
argument appears to be somewhat difficult to comprehend on the basis that the parties agreed in point 6 of their summary of
agreed facts �that the Director General of Family and Children�s Services, pursuant to s.65 of the Public Sector Management
Act 1994, has statutory power to transfer public service officers, likewise Ms Evans, intra-departmentally�. It is also agreed
between the parties that Ms Evans employment is subject to Part 3 of the Public Sector Management Act 1994. The Public
Sector Management Act 1994, Part 3 deals with the Public Service. Therefore, it is difficult to comprehend the respondent�s
arguments which suggest that Ms Evans is not a public service officer.

19 In regard to these two issues of conflict between the Agreed Facts and the parties� submissions, I have proceeded on the basis
that the former are correct. If that is not so, then this may affect the conclusions I have reached. Accordingly, I have presumed
that there would appear to be no impediment to a transfer simply on the basis that Ms Evans is a public service officer and is
entitled to the tenure which goes with that. However, her employment is not covered by the Public Service Award 1992 but
rather by a specific work group award and enterprise bargaining agreement.

20 The first issue for consideration is whether Clause 24(3)(c) of the EBA requires the respondent to transfer Ms Evans to a full-
time permanent position in another calling, i.e. a CSO, where her terms and conditions of employment may be affected by
different industrial instruments to those which already apply.
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21 Clause 24 of the EBA provides�
�24. PART-TIME WORK

24.1 The following provisions shall be read in conjunction with the existing part-time provisions in the
relevant parent awards that apply to the parties covered by this agreement.

24.2 Definitions�
a) Part-time work is defined as work that is regularly undertaken for less than designated full-

time hours and is between 15 hours 12 minutes and 30 hours 24 minutes ( that is between
2 and 4 working days ) per week and does not attract a casual loading. This provision does
not apply to Family Resource Workers and Parent Helpers, see Clause 25 of this Agreement.

24.3 Part-time Agreement�
a) Where a right of reversion exists in the parent award but part-time work within an

employee�s substantive position is not feasible, the employer may facilitate a temporary
transfer of the employee to a part-time position of similar duties and classification.

b) Preference will be given in allocating part-time work to those employees returning to work
from periods of leave who seek to convert from full-time to part-time employment based on
their circumstances, which may include parental leave, extended sick leave or carers leave.

c) A part-time employee (whether engaged directly as a part-time employee or who has
converted from a full-time position to a permanent part-time position) who wishes to
become a full-time employee will be required to seek promotion or transfer to a full-time
position by application for advertised vacancies and/or by notification in writing to the
employer of the desire to convert to full-time employment. The employer will facilitate that
conversion as and when the opportunity to do so arises.

24.4 Hours of Duty�
a) If agreement is reached in writing to a variation of an employee�s working hours time

worked up to 7.6 hours on any day is not to be regarded as overtime but as an extension of
the contract hours for that day and should be paid at the normal rate of pay.

24.5 Salary and Related Matters�
a) An employee employed on a part-time basis shall be paid a proportion of the appropriate

full-time salary dependent on time worked. The salary shall be calculated in the following
manner:-

Hours worked per fortnight
76

X Full-time fortnightly salary
1

b) A part-time employee will be entitled to the same leave and conditions prescribed in the
relevant Award for full-time employees with the following variations:
(i) Part-time employees are entitled to Special Leave, on a pro rata basis calculated as

follows:
Hours worked per fortnight

76
X 22.8 hours

1

(ii) Part-time employees are entitled to District Allowance on a pro rata basis
calculated as follows:

Hours worked per fortnight
76

X Appropriate District Allowance
1

24.6 Training�
a) Part-time employees will have the same access to training, promotion and staff development

opportunities as full-time employees.
24.7 Communication and Consultation�

a) Communication and consultation mechanisms will be examined to ensure that part-time
employees are fully informed and involved in decision making and the general operation of
the section and department.�

22 Clause 25 of the EBA deals specifically with the provisions as they relate to FRWs of which Ms Evans is one. This clause
provides as follows�

�25. FAMILY RESOURCE WORKERS AND PARENT HELPERS
25.1 From the date of registration of this Agreement the provisions of the Department for Community

Development (Family Resource Workers, Welfare Assistants and Parent Helpers) Award 1990, will
continue to apply except to the extent that they are inconsistent with the following provisions�

25.2 Hours�
a) The ordinary working hours for employees shall be sixty hours per four week cycle except

where agreement in writing is reached between the employee and the manager to vary the
hours worked and shall be worked as determined by the employer between the hours of
7.00 am and 6.00 pm on any days per week Monday to Friday.

b) The employer shall give an employee one (1) month�s notice of any proposed variation to
that employee�s ordinary working hours, provided that the employer shall not vary the
employee�s total weekly hours of duty without the employee�s prior written consent, a copy
of which shall be forwarded to the Union.

c) Notwithstanding paragraph (b) of this sub-clause whenever agreement in writing is reached
for a temporary variation to an employee�s ordinary working hours�
(i) Time worked up to 7.6 hours on any day, within ordinary working hours, is not to

be regarded as overtime but an extension of the contract hours for that day and
should be paid at the normal rate of pay.
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(ii) Additional days worked, up to a total of five (5) days per week, within ordinary
working hours, are also regarded as an extension of the contract and should be
paid at the normal rate of pay.

d) The provisions of Clause 18, Overtime, of the GOSAC Award shall apply to all time worked
outside the ordinary working hours prescribed by paragraph (a) of this subclause unless an
arrangement pursuant to paragraph (c) of this sub-clause is in place.

e) The provisions of Clause 17, Shiftwork, of the GOSAC Award shall apply.�
23 Accordingly, the EBA provides that part-time work is�

(a) less than full-time;
(b) between 15 hours 12 minutes and 30 hours 24 minutes, ie between 2 and 4 working days; and
(c) does not attract a casual loading.

24 However, that definition of part-time work does not apply to FRW and parent helpers. The provision refers to Clause 25 of the
agreement for the purpose of defining part-time work regarding FRW and the Parent Helpers.

25 Clause 25 � Family Resource Workers and Parent Helpers sets out that the Department of Community Development (Family
Resource Workers, Welfare Assistants and Parent Helpers) Award 1990 continues to apply except to the extent that that Award
is inconsistent with the terms of Clause 25 of the EBA. Clause 25 sets out that the hours of work for FRWs and parent helpers
are 60 hours per week over a 4 week cycle (except by agreement between the employee and the manager) and are to be worked
as determined by the employer between the hours of 7.00am and 6.00pm on any of the days Monday to Friday. The remainder
of the clause deals with the rates of pay to apply to particular hours.

26 The definition of part-time work contained within Clause 24.2 of the EBA says that it does not apply to FRWs. The remainder
of the part-time clause applies. It is only the definition which does not apply to FRWs. Clause 25 sets out the definition of part-
time work for the purposes of FRWs and Parent Helpers.

27 The remainder of Clause 24. � Part-Time Workers of the EBA sets out a number of conditions. Subclause (3) deals with part-
timers being allocated full-time positions and visa versa. Paragraph (a) of that subclause specifies that where a �right of
reversion� exists in the parent award and where part-time work is not feasible within the employee�s substantive position, the
employer is to facilitate a temporary transfer to a part-time position of similar duties and classification. However, this assumes
two things: the first is that the award covering Ms Evan�s employment contains a right of revision from full-time to part-time
work, and secondly that the employee is full-time. As this provision deals with full-time to temporary part-time by transfer, it
is not relevant to Ms Evans� situation as she is part-time and seeks to be full-time. Further, does the Department for
Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) Award 1990 contain a right of
reversion? What is a right of reversion? Both the Public Service Award 1992 and the Government Officers Salaries,
Allowances and Conditions Award 1989 contain provisions which deal with reverting to full-time employment. They each
provide�

�(c) A part-time officer who was previously a full-time officer within the organisation who occupies a part-time
office which was the initiative of the employer and who desires to revert to full-time employment will be
required to seek promotion or transfer to a full-time position by�
(i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of his or her desire to revert to full-time employment.�

(Clause 9(7) of the Public Service Award 1992 and Clause 9(11) of the Government Officers Salaries,
Allowances and Conditions Award 1989)

28 The EBA sets out the part-time work conditions for FRWs, as noted above. These conditions contain no particular reference to
�reverting�. The parent award for FRWs sets out the provisions for part-time employment in Clause 9. � Part-Time
Employment. This clause provides no right of reversion to full-time employment. Further, it would be surprising if it did
considering that the whole basis of a FRW�s engagement is that it is not to exceed 60 hours per four week cycle.

29 Therefore, the provisions of paragraph (a) of Clause 24(3) do not apply to Ms Evans because she does not seek to �revert� to
part-time work but seeks full-time work, and there is no right of reversion in her parent award.

30 One other matter associated with paragraph (a) which might assist in the context of dealing with this matter is that the
temporary transfer to a part-time position is reliant upon there being similar duties and classifications, however I shall deal
with this later.

31 Paragraph (b) of subclause (3) is, once again, concerned with the availability of the conversion from full-time to part-time
work and again not relevant to Ms Evans. It would also appear that paragraph (b) is to be read in conjunction with paragraph
(a).

32 Paragraph (c) provides that a part-time employee including one who was �engaged directly as a part-time employee� who
wishes to become full-time �will be required to seek promotion or transfer to a full-time position by application for advertised
vacancies and or by notification in writing to the employer the desire to convert to full-time employment. The employer will
facilitate that conversion as and when the opportunity to do so arises.� (emphasis added) This provision appears to match Ms
Evans� circumstances in that she was directly engaged as a part-time employee. She wishes to become full-time. This provision
does not seem to require that the parent award contain any right of reversion or of conversion, for that matter. The provision
requires her to apply for an advertised vacancy and/or notify her employer in writing of the desire to convert. The provision
states that her employer is to facilitate the conversion to full-time as and when the opportunity to do so arises. Has such an
opportunity arisen?

33 Ms Evans seeks not only full-time work but full-time work in a different capacity � ie not in her capacity as a FRW but in a
capacity of a CSO. I note that the provision does not specify that conversion from full-time to part-time may be from one
calling to another. The provision is contained within the EBA which covers all employees of the respondent covered by a
number of awards. Those awards are the Public Service Award 1992; the Government Officers Salaries, Allowances and
Conditions Award 1989; the Department for Community Development (Family Resource Workers, Welfare Assistants and
Parent Helpers) Award 1990; Catering Employees and Tea Attendants (Government) Award 1982; Gardeners (Government)
1986 Award No. 16 of 1983; Community Welfare Department Hostels Award 1983; Cleaners and Caretakers (Government)
Award, 1975; and the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992.

34 It must be borne in mind that industrial instruments such as enterprise bargaining agreements are not necessarily drafted by
those skilled in that area but are drafted by the parties to the agreement to reflect, as best they are able, the terms of their
agreement.
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35 One must assume that the enterprise bargaining agreement would not envisage an automatic transfer of an employee from one
calling to another without some provision for assessment of job requirements and the skills of the employee, even at entry
level. As noted, the EBA deals with employees covered by a range of awards and one might assume that where an employee
was covered by the Catering Employees and Tea Attendants (Government) Award 1982 (No. A 34 of 1981) or was employed
as a gardener or caretaker covered by the relevant parent awards, that there would not be an automatic right to transfer to a
position appropriately covered by, say, the Public Service Award 1992 and visa versa without there being some form of
assessment as to the position�s requirements and the employee�s ability to perform the role requirements satisfactorily.

36 Therefore, it is appropriate to consider the terms of Clause 24(3)(c) in the context of the parent awards, and the human resource
principles applicable to public sector employment, and the respondent�s policies, and to make a practical application. Both the
FRW and the CSO positions are defined by the respondent�s �Best Practice Manual� in respect of recruitment procedures as
Entry Level Positions (Exhibit D). The �General Principles� provide that�

�● all appointees will be selected on merit, i.e. selection of all available person for the job on the basis of job related
criteria, from a pool of applicants in an open competition.

�
● compliance with Public Sector Standards in Human Resource Management � Recruitment Selection Appointment

Secondment, Transfer and Redeployment �must� occur�.
37 The Public Sector Standards in Human Resource Management - Recruitment, Selection, Appointment, Secondment, Transfer

and Redeployment, provides in respect of Transfer as follows�
�Outcome
Transfer decisions are equitable and take into account the participating organisation�s work-related requirements and
employee interests.
The Standard
The minimum standard of merit, equity and probity is met for transfer if�

● Decisions are based on a proper assessment of the work-related requirements of the public sector bodies
involved and identified employee interests.

● Employment conditions are comparable.
● Decisions are impartial, transparent and capable of review.�

38 Following the hearing of this matter, an examination of Exhibit D, the extract from the respondent�s Human Resources Best
Practice Manual as it dealt with Recruitment of Entry Level Officers, it was clear that there exists a related policy,
�1.3.17 Transfer and Job Rotation� which was not before the Arbitrator. As the matter before the Commission relates directly
to the question of transfer, it seemed appropriate to examine this policy and ascertain its relevance, if any, to this matter. The
Commission requested that the respondent provide a copy of the Best Practice Manual as it related to transfers and this was
provided. The parties were advised of the Commission�s intention to consider this part of the document and, in accordance
with the requirements of s.26(3) of the Industrial Relations Act, 1979, were invited to make submissions regarding that matter
by no later than 9 January 2001.

39 The respondent�s Human Resources Best Practice Manual, 1.3.17 Transfer and Job Rotation is to be received into evidence and
will become Exhibit 5.

40 Exhibit 5 defines Transfer as �the permanent movement of an officer from one position to another with comparable
employment conditions.�

41 Paragraph 1.3.17.1 under the heading of �Procedures� deals with �Employee Referred Transfers (Inter and Intra Directorate) �
All Positions Level 5 and Below.� The �Key Component� regarding Transfer is that �All officers Level 5 and below who have
completed two years� service in the current substantive position may register an interest to be considered for transfer.�

42 This situation clearly relates to the matter before the Commission in that the applicant, on behalf of Ms Evans, seeks a transfer
from a particular part-time position to a different full-time permanent position.

43 The Procedure sets out that an officer wishing to transfer, �subject to meeting two year eligibility requirement and the selection
criteria for their position of interest�, is to complete a certain application form and forward it to an appropriate person. There
then follows specified steps to be applied to the processing and assessment of the application. Therefore, it seems that a
number of requirements in accordance with the respondent�s transfer policy need to be met. They are�

1. That the position which Ms Evans seeks to transfer to is to have comparable employment conditions with that
which she currently occupies.

2. That she has completed two years� service in her current substantive position.
3. That she complete a certain application form and undertake the appropriate procedures.

44 On this basis she could then be considered for transfer. It has not been suggested that this process is unfair or unreasonable in
any way.

45 The major objection which appears to arise on the part of the respondent is that Ms Evans is not seeking to transfer to a
position with comparable employment conditions. The essential objection in that regard is that part-time to full-time provides
Ms Evans with a promotion, with improved conditions of employment. This argument is not sustainable. Part-time
employment involves the employee receiving payment and conditions of employment which are the same as those of a full-
time employee except to the extent that the person receives those on a proportionate basis according to the number of hours
worked. In this case, Clauses 24 and 25 of the EBA, read with the Department for Community Development (Family Resource
Workers, Welfare Assistants and Parent Helpers) Award 1990, the Public Service Award and the Government Officers
Salaries, Allowances and Conditions Award 1989, demonstrate this to be the case. A part-time employee engaged in the same
calling as a full-timer is not of a lesser status, but is simply working less hours and receiving the same hourly rate, and
proportionate benefits according to the number of hours worked.

46 On the other hand, promotion assumes movement to a position requiring a different level of skill and responsibility, and
different duties, usually of a higher order. Therefore, I conclude that by Ms Evans seeking to move from part-time to full-time,
she is not seeking promotion as such.

47 It has not been suggested by the respondent that there would be any other lack of comparability in the conditions enjoyed by
Ms Evans compared with those of the new position in which she is interested, except by general reference to Ms Evans being
subject to the Public Service Award and receiving certain benefits arising from that. The Commission has not undertaken an
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assessment of the conditions applicable under the award and enterprise bargaining agreement which apply to her current
employment as opposed to those which would apply under her proposed employment. Neither party has raised this as an issue.

48 In summary then, I conclude that:
1. In respect of Clause 24.2 of the EBA, the exclusion specified in respect of FRWs is in relation to the definition

of part-time work contained in that provision. The definition to be applied to FRWs is that contained in Clause
25 of the EBA. The remainder of the provisions of Clause 24 apply to FRWs.

2. In respect of Clause 24.3, paragraphs (a) and (b) are not relevant to Ms Evans as they refer to the right to
transfer to a part-time position from a full-time one, and refer to there being a right of reversion contained in the
parent award. No such right arises in Ms Evans� parent award.

3. Paragraph (c) of Clause 24.3 deals with the situation of a part-timer seeking to become full-time and specifies
how this is to occur.

4. Paragraph (c) does not provide a right to an employee to transfer from a part-time position to any full-time
position of his or her choosing without consideration of the nature of the position held and the requirements of
that position compared with those of the full-time position to which the employee seeks to transfer.

5. Transfer from a part-time position to a full-time position of the same nature, involving similar skills,
responsibilities and outcomes may be what paragraph (c) contemplates.

6. A transfer from a part-time position to a full-time position in the same calling and at the same level does not
constitute a promotion.

7. Any decision to transfer requires assessment of the requirements of the public service body involved and the
employee�s interests.

8. An assessment needs to be undertaken to ascertain whether the employment conditions of the two positions are
comparable.

49 In all the circumstances, I conclude that while Ms Evans has no automatic right to transfer to a full-time position of her
choosing, there should be no impediment to Ms Evans applying for a full-time permanent position as a CSO provided that she
meets the criteria set out within the Human Resources Best Practice Manual as it relates to Transfer, and the Transfer standard
of the Public Sector Standards in Human Resource Management. Provided that she meets those criteria, her application ought
be considered along with any other applications.

50 As to the issue of flow-on raised by the respondent, as I have concluded that Ms Evans is eligible to apply and be considered
for transfer rather than that she has an automatic right of transfer, any concern in this regard ought not arise.

51 Accordingly, while the application as filed will not be granted, an order shall issue that Ms Evans be entitled to apply and be
considered for transfer to the full-time CSO position in which she has indicated an interest. Her conditions of employment for
the purposes of meeting the definition of Transfer are to be considered comparable in regard to the question of part-time versus
full-time permanent employment. The conditions she enjoys under the industrial instruments which relate to her employment
as a FRW are to be assessed by reference to those which apply in respect of the CSO position to determine whether those
conditions are comparable for the purposes of meeting the comparability test set out in the Best Practice Manual and the
Transfer standard.

_________

2002 WAIRC 04669
DISPUTE RE TRANSFER TO A FULL TIME POSITION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
CHIEF EXECUTIVE OFFICER FAMILY AND CHILDREN�S SERVICES, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 18 JANUARY 2002
FILE NO. P 12 OF 2001
CITATION NO. 2002 WAIRC 04669
_________________________________________________________________________________________________________

Result Declaration issued that Ms Evans is eligible to apply and be considered for transfer
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Amati on behalf of the applicant and Mr B Beaton on behalf of the respondent, the Public Service Arbitrator,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby�

Declares�
THAT Ms Hazel Evans is entitled to apply and be considered for transfer to the full-time Customer Service Officer
position at Katanning in which she has indicated an interest.
Orders�
1. That upon Ms Hazel Evans completing and submitting the appropriate application form for transfer in

accordance with the respondent�s established procedures, her application be given proper assessment and
consideration in accordance with the Human Resource Management Standards and Policies which it is bound to
apply.

2. That the fact that Ms Evans� current position is part-time and the position to which she seeks transfer is full-
time shall not be an issue for consideration as to the comparability of those positions.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________
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2002 WAIRC 04670
RESTRUCTURING ACTIVITIES BEING IMPLEMENTED BY THE POLICE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 21 JANUARY 2002
FILE NO. PSAC 21 OF 2001
CITATION NO. 2002 WAIRC 04670
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Sections 44 and 80E of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of a conference between the parties on the 21st day of December 2001 the Public Service Arbitrator
issued Recommendations (�the Recommendations); and
WHEREAS on Monday 14 January 2002, the applicant advised the Commission that a dispute had arisen between the parties as to
the application of those Recommendations; and
WHEREAS a conference was convened on the 18th day of January 2002 for the purpose of conciliating between the parties; and
WHEREAS at that conference the Applicant advised that it had raised with the Respondent, in accordance with Recommendation
2 of the Recommendations, a particularised concern, being the decision to abolish a Level 1 Child Abuse Investigation Unit
position substantively occupied by Ms Lita Fernie (�the position�). The Respondent advised that the decision to abolish the position
had been implemented following an assessment, discussions between the parties and a review of the decision as to which of two
such positions was to be abolished, that the respondent had decided that the position held by Ms Fernie was the appropriate position
to be abolished, and had transferred Ms Fernie to a vacant position in another unit. The Applicant sought a pause of the
implementation of the decision to abolish that position pending consultation between the parties; and
WHEREAS the Respondent advised that it had not yet received the applicant�s advice of the particularised concern; and
WHEREAS the Commission expressed the view that upon receipt of the applicant�s advice, the respondent was obliged by
Recommendation 3 of the Recommendations to pause the implementation of the decision to abolish the position and further that a
pause of the implementation process requires that Ms Fernie return to her substantive position until the consultation process has
been completed in accordance with Recommendation 3 of the Recommendations; and
WHEREAS at the conclusion of the conference on the 18th day of January 2002 the Commission issued a Recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
recommends�

THAT Ms Lita Fernie be returned to the Level 1 position, in the Child Abuse Investigation Unit until such time as the
consultation process, referred to in Recommendation 3 of the Recommendations that issued on the 21st day of December
2001, is complete.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2002 WAIRC 04734
DISPUTE RE: GROUPWORKERS� COMMUTED SHIFT ALLOWANCE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED) ,

APPLICANT
v.
DEPARTMENT OF JUSTICE, & DIRECTOR GENERAL, MINISTRY OF JUSTICE ,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO. P 9 OF 2001, P 38 OF 2001
CITATION NO. 2002 WAIRC 04734
_________________________________________________________________________________________________________

Result Applications pursuant to s.80E �consent order issued
_________________________________________________________________________________________________________

Order
WHEREAS these are applications made pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS the Public Service Arbitrator convened various conferences between the parties for the purposes of conciliation; and
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WHEREAS the parties reached agreement in relation to the applications and sought to have that agreement reflected in an order;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, by
consent, hereby orders�

1. THAT Group Workers, Unit Managers and Senior Officers employed pursuant to the Institution Officers�
Allowances and Conditions Award 1977, No 3 of 1977 (�Award�) and the Ministry of Justice Enterprise
Agreement 2000 (�Agreement�) who occupy designated shift positions and who actually perform shift work
shall be paid a 16% commuted shift work allowance instead of the current 14 per cent commuted shift work
allowance.

2. THAT the commuted shift work allowance is in lieu of all shift and weekend penalties that may be payable to
Group Workers, Unit Managers and Senior Officers under the Award or Agreement.

3. THAT the payment of the 16% commuted shift work allowance shall be effective from the first full pay period
after 1 July 2001.

4. THAT the 16% commuted allowance is not applicable to non-shift Group Workers, Unit Managers and Senior
Officers.

5.1 The Respondent will no longer follow the consent Order of the Western Australian Industrial Relations
Commission in matter PSA CR 11 of 1989 dated 19 October 1989, to which the Respondent is not a named
party.

5.2 However, the preservation, for workers employed prior to 25 April 1989, of arrangements regarding work on
public holidays will be maintained. This means that employees engaged prior to 25 April 1989 receive ten
additional days leave in recognition of working public holidays in accordance with the roster and employees
engaged on or after 25 April 1989 receive five additional days leave in recognition of working public holidays
in accordance with the roster. These days are taken in conjunction with annual leave.

6. That Group Workers, Unit Managers and Senior Officers employed pursuant to the Award and the Agreement
located at Rangeview Remand Centre agree to now work shifts of 12 continuous ordinary hours the same as
Group Workers, Unit Managers and Senior Officers located at the Banksia Hill Juvenile Detention Centre.

7. That Group Workers, Unit Managers and Senior Officers located at Rangeview Remand Centre will work
12 hour shifts effective from 31 December 2001.

8. That the interim order issued on 12 November 2001 in relation to Application P 38 of 2001 is hereby cancelled.
9. That Applications P 9 of 2001 and P 38 of 2001 be, and are hereby otherwise discontinued.
This Order shall operate on and from the 31st day of December 2001.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—Complaints before—
THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No. M 120 of 2001

Date Heard: 13 and 19 December 2001
Date Decision Delivered: 10 January 2002

BEFORE:  WG. Tarr I.M.
B E T W E E N :
John Birighitti

Claimant
and

United Construction Pty Ltd
Respondent

Appearances�
Mr G McCorry of Labourline � The Employment Law Specialists appeared on behalf of the Claimant.
Mr T Caspersz (of Counsel) instructed by Blake Dawson Waldron, Lawyers, appeared on behalf of the Respondent.

Reasons for Decision.
HIS WORSHIP: The Claimant, John Birighitti, has brought an action against the respondent, United Construction Pty Ltd, seeking
the payment of long service leave entitlements pursuant to the provisions of the Long Service Leave Act 1958 (the Act).
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It is not in dispute that the Claimant was employed by the Respondent from July 1982 until his termination in May 2000, however
the Respondent claims that from July 1988 until about October 1992 the Claimant was employed as a sub-contractor and that period
of employment was not a qualifying period for the purpose of long service leave entitlements.
In July 1988 the Claimant entered into an arrangement with the Respondent whereby he would be paid an hourly rate following the
submission of monthly invoices.
The Respondent was invoiced by J & L Birighitti Engineering, a business name registered with the Australian Securities and
Investments Commission.
The Business Names Extract produced shows the Claimant and his wife, Lucy, as the registered proprietors of J & L Birighitti
Engineering.
The invoices presented each month, in the main, included an amount for hours worked by both the Claimant and Mrs Birighitti.
The issue left for me to decide is whether or not the Claimant was an employee or a sub-contractor for the period during which he
was paid as a result of the submission of invoices.
It is not in dispute that prior to July 1988 and after October 1992 the Claimant was paid wages or a salary, received all the normal
entitlements of an employee, including leave and received a group certificate for each financial year.
During the disputed period the Claimant did not receive the normal leave entitlements, was paid at an hourly rate, had tax deducted
under the Prescribed Payments System and lodged Partnership Income Tax Returns.  On those returns the partnership business was
described as Engineering Sub-Contractors.
It is well established law that the test of the true relationship between parties in an employment situation relies on more than the
label used.  There are a number of other relevant matters as determined by the Full Bench of the Western Australian Industrial
Relations Commission in The Western Australian Builders� Labourers, Painters and Plasterers Union v RB Exclusive Pools Pty
Ltd trading as Florida Exclusive Pools
77 WAIG 231.  One of those is Mode of Remuneration.  The Claimant�s mode of remuneration and the taxation arrangements were
consistent with him being a sub-contractor, however, there are the other well known tests to be applied.
The evidence before me generally is that the relationship between the parties continued on without any other change after July
1988.  The Claimant continued performing the same duties he had performed for the Respondent as a Senior Supervisor.  In 1987
he had been sent to the Alcoa site by the Respondent as Site Supervisor, initially with 4 or 5 builder welders.  As he said in
evidence the site became busier and the number of employees increased.  The only change in July 1988 was the introduction of the
invoice system and the consequential changes to his taxation status.
In July 1999, his wife, Lucy, was transferred to Alcoa to look after the site office.  I will refer to her again later.
Mr Santino Castelli, a director of the Respondent, gave evidence that he was a founder of the Respondent company.  He employed
the Claimant into the Respondent company.  It was he who sent the Claimant to the Alcoa site in 1987 as the Site Supervisor.  In
cross-examination he admitted that there was no changes in the Claimant�s duties while on the Alcoa site apart from the general
increase in work.  It was he who directed the Claimant to other sites including the Rankin A oil rig after Alcoa and then Gove,
before being sent to the Worsley Alumina site as Construction Manager.  He later returned to the Respondent�s workshop until he
was made redundant.
There is no evidence that the Claimant was running a business or that he was free to work for anyone else without resigning from
the Respondent company.  In fact, the Claimant�s evidence is that he never contemplated working for anyone else.  His tools and
work clothing were provided by the Respondent as was a motor vehicle.  It is clear that he was an integral employee in the
Respondent�s organisation.
It is the Respondent�s argument that the Claimant�s wife was his partner and was employed by J & L Birighitti Engineering.  Her
evidence is not in dispute.  After her children had reached an age where she could return to the workforce she telephoned Mr
Castelli in May 1998 seeking employment and was given a position as a courier.  In July 1999, when the Alcoa site work had
increased she was asked by Mr Castelli to go to the Alcoa site to work in the office.  She did so and took over some of the office
work which had been done by the Claimant.  He, as the Site Supervisor, was also in charge of her.  In 1990 she was transferred to
the company stores office where she worked as a computer operator.  She later worked in the pay office.
To suggest she was not controlled by the Respondent and that she was a sub-contractor is without merit.  She was clearly an
employee and that weakens the Respondent�s case that the Claimant was a sub-contractor.
Although the Respondent claims it was the Claimant who initiated the change in the system of remuneration there was an obvious
benefit to both at the time and I find, particularly in view of Mr Anthony Carmignani�s evidence, that the Respondent was keen to
introduce the tax minimisation scheme.  There is no doubt that it was the Respondent that ceased the arrangement in 1992 after
receiving legal advice.
If the Claimant was truly a sub-contractor the Respondent could not have unilaterally made him an employee.
I have no hesitation in finding that the change in the method of remuneration made in July 1988 was for the purpose of expediency
on the part of the Respondent and for tax minimisation on the part of the Claimant and, although the Claimant was for that purpose
described as a sub-contractor, he remained, in fact, an employee and was so for the duration of his employment with the
Respondent.
The Claimant is, therefore, entitled to long service leave pursuant to the Act.

W. G. TARR,
Industrial Magistrate
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IN THE INDUSTRIAL MAGISTRATES' )
COURT OF WESTERN AUSTRALIA      )
HELD AT PERTH       )

Complaint No.  306 of 2000
Submissions: 23 October 2001 � Defendant

20 November 2001 � Complainant
17 December 2001 � Reply

Delivered: 24 January 2002
BEFORE:  Mr G. Cicchini I.M.
BETWEEN:

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers�
Union of Australia � Western Australian Branch

Complainant
and

Pace Constructions Pty Ltd T/as Pace and Brine Master Builders
Defendant

Appearances:
Ms E Peak instructed by Messrs Slater & Gordon, Solicitors, appeared for the Complainant.
Mr M Hotchkin instructed by Messrs Hotchkin Hanly, Barristers & Solicitors, appeared for the Defendant.

Reasons for Decision.
Complaint
On 5 December 2000 the Complainant filed a complaint alleging that between 2 December 1994 and 18 September 1997 the
Defendant committed 306 separate breaches of the Building Trades (Construction) Award 1987 (the award) with respect to its
employee David Beeck.  The complaint is brought pursuant to section 83(1) of the Industrial Relations Act 1979 (the IR Act).  On 8
August 2001 the Complainant filed further and better particulars of claim, which set out the basis for the Complainant�s contention
that Mr Beeck was at all material times the Defendant�s employee.
Defence
On 11 October 2001 the Defendant filed its particulars of defence.  The Defendant denies that Mr Beeck was its employee.  The
Defendant says that it engaged Mr Beeck to undertake maintenance work for it under a contract for services.  It contends that Mr
Beeck carried out such work as part of his business under the registered business name of �Beeck for Building Maintenance�.  The
Defendant contends that Mr Beeck orally agreed, or alternatively, orally represented to the Defendant that he would provide
services as a subcontractor.  The Defendant pleads that it acted in reliance upon, and was induced by the agreement or
representation.  The Defendant says that the Complainant is now accordingly estopped from asserting Mr Beeck�s rights.  Further,
and in the alternative, the Defendant seeks to set-off any payment ordered by the Court against any amount paid in excess of the
award on account of the fact that such money was paid under a mistake of fact and/or law.
Application
On 23 October 2001 the Defendant made an application that the hearing of this matter be limited to one issue only, that being
whether Mr David Beeck was at all material times an employee of the Defendant.  The application is opposed.
Submissions
Defendant:
The Defendant contends that this Court should not move to consider and determine the equitable relief pleaded by the Defendant in
its claim for set-off and in its counterclaim.
The Defendant suggests that that approach be taken by virtue of the fact that there is very considerable doubt about this Court�s
jurisdiction to grant equitable relief.
In that regard the Defendant has taken me to the statutory scheme dealing with jurisdiction.  I was firstly taken to section 81CA(1)
of the IR Act, which provides inter alia:

81CA. Procedure, enforcement etc.
(1) In this section � 

�general jurisdiction� means the jurisdiction of an industrial magistrate�s court under � 
(a) section 77, 80(1) and (2), 83, 84K, 96J, 97U, 110, 111 or 112;
(b) Part IV of the Long Service Leave Act 1958; or
(c) Division 1 of Part 5 of the Workplace Agreements Act  1993;

I was then taken to section 83(1) of the IR Act, which provides:
83. Enforcement of awards and orders of Commission
(1) Subject to this Act, where a person contravenes or fails to comply with any provision of an award, industrial agreement

or order, other than an order made under section 32, 44(6) or 66 �
(a) the Registrar or a Deputy Registrar;
(b) an Industrial Inspector;
(c) any organization or association named as a party to the award or employer bound by the award, industrial

agreement or order; or
(d) any person on his own behalf to whom the award, industrial agreement or order applies,

may apply in the prescribed manner to an industrial magistrate�s court for the enforcement of the award, industrial
agreement or order.
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The Defendant argues that it is clear from those provisions that the general jurisdiction of this Court is very much limited to what is
set out in those specific statutory provisions.  In this matter the relevant provision is section 83 of the IR Act.
The Defendant also took me to consider section 81CA(2) of the IR Act, which provides:

(2) Except as otherwise prescribed by or under this Act or another law � 
(a) the powers of an industrial magistrate�s court; and
(b) the practice and procedure to be observed by an industrial magistrate�s court,

when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings were an
action within the meaning of that Act.

The Defendant submits that section 81CA(2) of the IR Act does not enable the granting of equitable relief notwithstanding its
importation of powers provided by the Local Courts Act 1904.
Sections 32 and 33 of the Local Courts Act 1904 provide:

Equitable claims
32. In any case in which a person has an equitable claim or demand against another person in respect of which the only
relief sought is the recovery of a sum of money or of damages, whether liquidated or unliquidated, and the amount claimed
is not more than $25 000, the person seeking to enforce the claim or demand may sue for and recover it in a Local Court.
Powers of Court
33. A Local Court shall, as regards all causes of action within its jurisdiction, have power to grant, in any proceeding before
such court, such relief, redress, or remedy, and in every such proceeding to give such and the like effect to every ground of
defence or counterclaim, equitable or legal (subject to the provision next hereunder contained) in as full and ample a manner
as might be done in the like case by the Supreme Court.

The Defendant argues that there is a distinction between this Court�s jurisdiction and its powers.  It says that the power conferred by
section 33 of the Local Courts Act 1904 is ancillary to claims within that Court�s jurisdiction.  Section 81CA(2) of the IR Act does
not operate to expand the jurisdiction of this Court.  The Defendant says that it is obvious having regard to the statutory framework
that this Court�s jurisdiction is not expanded by any power contained in the Local Courts Act 1904 so as to allow for the
determination of the issue of promissory estoppel raised by the Defendant.  The Defendant suggests that support for that proposition
is found in the decisions of Kirby J in Taylor Farms (Australia) Pty Ltd v A Calkos Pty Ltd and Others [1999] NSWSC 186 and
Yeats DCJ in Commodore Homes (WA) Pty Ltd v Standley [2001] WADC 89.  In each matter the Court considered whether a
tribunal had jurisdiction to entertain a defence based in equitable estoppel.  In each instance it was found that the tribunal had no
power to consider and award equitable relief.  Jurisdiction was in each instance circumscribed to that conferred by statute.
The Defendant also submits that there is support for its argument to be found in the recent decision of the Supreme Court of
Western Australia by His Honour Pullin J in The Lunching Pad Pty Ltd v Minister for Culture and the Arts & Anor [2001] WASC
299 delivered on 2 November 2001.  In that matter His Honour considered sections 32, 33 and 34 of the Local Courts Act 1904.  At
paragraph 14 of his judgment he said:

�Section 33 of Local Courts Act does not purport to confer jurisdiction.  It assumes that resort will be had to that section
only if jurisdiction can be established under some other section in the Act.  Once the Local Court has jurisdiction under
some other provision in the Act, the section then states what powers the Court shall have in relation to the relief, redress or
remedy to be ordered or decreed.  The power conferred by this section has been described �in the nature of an ancillary or
auxiliary power to be exercised in the determination of claims otherwise within the jurisdiction of the Court�.  See
Commercial Developments Pty Ltd (trading as Don Rodgers Motors Pty Ltd) v Mercantile Mutual Insurance (Worker�s
Compensation) Ltd (1951) 5 WAR 208 @ 217 per Malcolm CJ.�

The Defendant maintains that section 33 of the Local Courts Act 1904 is not available to the Industrial Magistrate�s Court to confer
power to grant equitable remedies.
In consequence, the Defendant wants this Court not to determine any factual or legal issues going to promissory estoppel or other
equitable defences raised.  It says that the Court should split the issues and determine at this stage only the pivotal issue as to
whether or not Mr Beeck was at all material times an employee of the Defendant.
The Defendant is concerned that if that not be done then it faces the prospect of being put to considerable effort and expense in
preparing and arguing its case in relation to equitable relief which may not be within the jurisdiction of this Court.
Having said that, the Defendant is fully cognizant of the difficulty in persuading me that I should accede to its application.  In that
regard I was referred to the High Court decision of Tepko Pty Ltd and Others v Water Board [2001] 178 ALR 634, in which their
Honours Kirby and Callinan JJ said at paragraph 168:

�Single-issue trials should, in our opinion, only be embarked upon when their utility, economy, and fairness to the parties
are beyond question.�

The Defendant is well aware of the hurdle it has to overcome in order to persuade me that its application meets such criteria.
Indeed as their Honours said in Tepko:

�The attractions of trials of issues rather than of cases in their totality, are often more chimerical than real.  Common
experience demonstrates that savings in time and expense are often illusory, particularly when the parties have, as
here, had the necessity of making full preparation and the factual matters relevant to one issue are relevant to others,
and they all overlap.�

Complainant:
The Complainant argues that this Court has the ability to determine the matters raised by the Defendant in its pleadings.  In that
regard the Complainant points out that the Defendant has pleaded that Mr Beeck is not an employee but rather a subcontractor.
Additionally the Defendant has pleaded by way of defence, estoppel and mistake of law and/or fact.  The Complainant submits that
the Defendant has not, however, raised any issue about the ability of the Industrial Magistrate�s Court�s jurisdiction to hear and
determine the defences pleaded.
The Complainant says that both estoppel and mistake have been pleaded by way of defence and not counterclaim.  In each instance
the defences are raised as a shield and not a sword.  A consideration of the distinction between a defence and a counterclaim is
crucial to the ultimate determination of the issues raised by the Defendant in this application.  The Complainant submits that the
defence raised is only a response to the Complainant�s claim.` It only has the potential to nullify part or the whole of the claim.  A
counterclaim is never a defence but an entirely independent action brought by a Defendant.  In the context of the pleadings in this
matter estoppel is clearly pleaded as a defence.  A claim of estoppel cannot therefore exist independently of the Complainant�s
claim.  It is pleaded to meet and extinguish the Complainant�s claim.
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Further the Complainant contends that mistake of law and/or fact, as pleaded by way of set-off, is a defence based in law and not in
equity.  Irrespective of its foundation, what is clear is that it is pleaded as a set-off and not a counterclaim, a shield and not a sword.
It is submitted that nowhere within the pleadings is the word �counterclaim� used.  The Defendant has failed to expressly plead a
counterclaim.  Accordingly the matters raised by the Defendant only go to meet and answer the Complainant�s claim.
The Defendant argues that the defence and set-off pleaded by the Defendant do not require this Court to hear a claim that is beyond
its power.  The claim brought by the Complainant is clearly within jurisdiction.  The Complainant submits that in the course of
hearing the claim this Court has power to consider the Defendant�s defence and set-off to determine whether or not the complaint is
successful; partially successful or whether it should be dismissed.  The remedies sought do not go beyond the jurisdiction of this
Court.
In the circumstances it is not necessary to consider whether or not the Industrial Magistrate�s Court has jurisdiction to hear
equitable or other claims.
The Complainant contends that the powers conferred on the Industrial Magistrate�s Court by virtue of the importation of powers
contained in sections 33 and 34 of the Local Courts Act 1904 are all that is necessary to enable this Court to competently hear all of
the matters in controversy relating to the Complainant�s claim.  The Complainant points out that section 34 of the Local Courts Act
1904 expressly provides that �regardless� of whether the Court has jurisdiction in relation to a defence or counterclaim this does not
affect the competence, and indeed the duty of the Court to hear the whole matter in controversy so far as it relates to the
Complainant�s demand.  It would follow that the defence and set-off pleaded by the Defendant can be heard by this Court when
hearing this claim brought by the Complainant.
Consideration
At paragraph 2 of the Defendant�s reply filed 17 December 2001 the Defendant submitted:

�The instant claim has been brought pursuant to section 83 (c) (sic) of the Industrial Relations Act 1979.  By virtue of
section 81CA(1)(a) of the Industrial Relations Act 1979, the Court exercises its general jurisdiction (as defined) when
hearing an application made pursuant to section 83 of the Act.  This complaint is not a cause of action within the
jurisdiction of the Local Court.  Because the claim is outside the Local Courts� jurisdiction section 33 does not confer
power to decree the equitable relief set out in the Defendant�s counterclaim.�

The Defendant by such submission, and also by the oral submissions made, contends that this Court is dealing with the Defendant�s
counterclaim.  With due respect to the Defendant�s Counsel, there is nothing in the papers filed in this action which would support
such a contention.  It appears that the matters raised by the Defendant in its pleadings amount to a defence and set-off.  The
Defendant simply seeks to shield the claim rather than pursue any claim by way of counterclaim against the Complainant.  The
defence serves only to nullify wholly or partially the claim of the Complainant.  This Court is not called upon to issue a separate
judgment providing relief in favour of the Defendant.
Even if it could be said that the Defendant�s pleadings amounted to a counterclaim, the situation does not alter.  This matter, in that
regard, is not dissimilar to the situation in Matthews v Bayview Holiday Village Pty Ltd (1989) 2 WAR 167 which was referred to
by His Honour Pullin J in The Lunching Pad Pty Ltd v Minister for Culture and the Arts & Anor (supra) in which he said at
paragraph 16:

�In Matthews v Bayview Holiday Village Pty Ltd (1989) 2 WAR 167, an application was made to the Supreme Court for an
order to transfer District Court proceedings to the Supreme Court.  The plaintiffs had claimed possession of rented
premises.  The defendants had filed a defence and counterclaim seeking a declaration that they were lawfully in possession
of the premises and claiming relief against forfeiture.  As I read the decision of Master White (as he then was), in the last
three paragraphs of his reasons on page 170 he decided that the counterclaim for a declaration and relief against forfeiture,
could be decreed by reason of the provisions of s 58(1) of the District Court of Western Australia Act, which is similar in
effect to s 34(1) of the Local Courts Act.  The counterclaims in Matthews v Bayview Holiday Village Pty Ltd (supra) were
counterclaims which, if they succeeded, merely met and answered the plaintiff�s claim, and so it was correct in those
circumstances to conclude that the District Court had jurisdiction.�

Section 34 of the Local Courts Act 1904 provides:
34. Counterclaims
(1) Where any defence or counterclaim of the defendant involves matter beyond the jurisdiction of the court, such defence

or counterclaim shall not affect the competence or the duty of the court to dispose of the whole matter in controversy so
far as relates to the demand of the plaintiff and the defence thereto, but, except as provided in subsection (2), no relief
exceeding that which the court has jurisdiction to administer shall be given to the defendant upon any such
counterclaim.
Provided always, that in such case it shall be lawful for the Supreme Court or a Judge thereof, if it is thought fit, on the
application of any party to the proceeding, to order that the whole proceeding be transferred to the Supreme Court; and
in such case the record in such proceeding shall be transmitted by the clerk to the Supreme Court; and the same shall
thenceforth be continued and prosecuted in the Supreme Court as if it had been originally commenced therein.

(2) The jurisdiction of a Local Court, in cases of counterclaim, shall not be excluded by reason � 
(a) that, where the counterclaim involves more than one cause of action, as to each of which the defendant might

have maintained a separate action, each such cause of action being within the jurisdiction of the court, the
aggregate amount of the counterclaim exceeds the jurisdiction of the court; or

(b) that the counterclaim is for an amount of money exceeding the jurisdiction of the court, provided that the
plaintiff does not object in writing, within the prescribed time, to the court giving relief exceeding that which
the court would otherwise have jurisdiction to administer.

(3) In any case where the counterclaim involves matter beyond the jurisdiction of the court, notwithstanding the provisions
of this section, the court may, on such terms (if any) as the court thinks just, either adjourn the hearing of the case, or
stay execution on the judgment, for such time as may be necessary to enable any party to apply to remove the
proceedings into the Supreme Court or to enable the defendant to prosecute in that court an action for the purpose of
establishing his counterclaim; and in default of any such application being made, or action brought, the court shall, after
the expiration of the time limited, have jurisdiction to hear and determine the whole matter in controversy, to the same
extent as if all parties had consented thereto.

As was the case in Matthews v Bayview Holiday Village Pty Ltd (supra) the defence and set-off raised by the Defendant in this
matter only go to meet and answer the Complainant�s claim.  Accordingly this Court has the ability to deal with all matters in
controversy raised in the pleadings by virtue of the powers contained in sections 32, 33 and 34 of the Local Courts Act 1904 as
applied by force of section 81CA(2) of the IR Act.  I am persuaded that the Complainant�s argument is correct.
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This Court has the jurisdiction to deal with the enforcement of the award pursuant to section 83 of the IR Act.  The Court�s
jurisdiction in that regard is within its �general jurisdiction� as provided for by section 81CA(1) of the IR Act.  The enforcement of
the award is the subject matter within which the Complainant�s claim falls.  What the Court can do within that jurisdiction, or, put
another way, the Court�s empowerment within that framework is that provided by the Local Courts Act 1904 as if the proceedings
were an action within the meaning of that Act (see section 81CA(2) of the IR Act).
Conclusion
By reason of the aforementioned it appears to me that there is no reason to conclude that I am without jurisdiction to consider and
determine the defences and set-off raised by the Defendant, which remain in controversy.  In those circumstances it would be
inappropriate to split the issues and have separate hearings in relation to award coverage and the other matters.  The issues overlap.
The witnesses overlap.  This Court can determine all matters in controversy in this matter.  There is nothing to be served by
segmenting the hearing of this matter.  I do not propose to accede to the Defendant�s application.

G CICCHINI,
Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH

Claims Nos M 169 and M 170 of 2001
Dates Heard: 6 September 2001;

18 October 2001; and
19 October 2001

Date Delivered: 20 December 2001
BEFORE:  WG.Tarr I.M.
BETWEEN:

Tara Jane Zeid
Department of Productivity and Labour Relations

Claimant
and

New Wave Nominees Pty Ltd trading as New Wave Hair Care Unisex
Respondent

Appearances:
Mr J Lukey appeared as agent for the Claimant.
Mr M Segler appeared as Counsel for the Respondent.

Reasons for Decision.
The actions herein were commenced by way of claims in relation to the employment of Parise Phatouros (M 169 of 2001) and
Luisa Filipponi (M 170 of 2001) as hairdressers by the respondent company.
The claims allege that: -

1. In the period between 6 July 1996 and 4 January 1997 and; in the period between 20 July 1997 and 30 June 2000, the
Defendant (sic) failed to maintain a time and wages record pertaining to the employment of Parise Phatouros, in
accordance with Clause 17(1) Time and Wages Record of Award No A 32 of 1988.

and
2.  In the period between 2 July 1996 and 31 May 1998 and; in the period between 8 August 1999 and 30 June 2000, the

Defendant (sic) failed to maintain a time and wages record pertaining to the employment of Luisa Filipponi, in accordance
with Clause 17(1) Time and Wages Record of Award No A 32 of 1988.

There is no issue taken with the evidence that both employees completed their apprenticeships with the Respondent and, in the case
of Ms Phatouros, continued on as a senior hairdresser.  Ms Phatouros was employed from some time in 1985 until she resigned in
August 2000 and Ms Filipponi from 2 July 1996 until 8 July 2000.
Both were employed and subject to the Hairdressers Award No A 32 of 1988, as amended.
Clause 17 of the award provides for the keeping of a time and wages record.  Subclause (1) of that clause reads as follows: -

(1) Each employer bound by this award shall maintain a record containing the following information relating to each
employee.
(a) the name and address given by the employee,
(b) the age of apprentices,
(c) the classification of the employee and whether the employee is full-time, part-time or casual,
(d) the commencing and finishing times of each period of work each day,
(e) the number of ordinary hours and the number of overtime hours worked each day and the totals for each pay

period,
(f) the wages and any allowances paid to the employee each pay period and any deductions made therefrom.

Clause 13(3)(d) provides for the record to be available for inspection by a duly authorized official of the union during the normal
hours of business of the employer, subject to certain conditions.
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The award also provides for hours of work in clause 6 as follows: -
(1) Ordinary Hours

The ordinary hours of work shall be 38 per week or 76 hours every two consecutive weeks, to be worked between 8.00am
and 6.00pm Monday to Friday and 8.00am to 5.00pm on Saturdays and between 6.00pm and 9.00pm for the purpose of
late night trading, with not more than ten work commencements in each roster period of two weeks.

Clause 8 provides for the payment of overtime where more than 38 ordinary hours are worked in any week.
Clause 15 makes provision for meal times and break periods as follows: -

(1)  Meal Breaks shall be of a duration of not more than one hour and not less than half an hour and shall be granted and taken
in one continuous period.

(2)  �
(3)  �
(4) From Monday to Saturday inclusive the lunch period may be taken between the hours of 11.00am and 3.00pm.

There is an obligation on an employer to pay wages to an employee based on the hourly rate provided in the award depending on
the employee�s level and classification for the ordinary hours worked each week or fortnight and for hours worked in excess of their
ordinary hours at the overtime rate provided.
It must follow therefore that the keeping of time and wages records is a fundamental requirement of any employer, not only to
ensure that an employee is paid his or her entitlements but to demonstrate to anyone inspecting the records that it has been done.
It must also follow that the records kept must contain the information set out in clause 17(1) of the award and, more importantly,
that information must be a true and accurate record of that information.
It is my view that the issues in the cases before me are not complex.  The allegation is that time and wages records for a number of
periods were not kept and normally it should not be a difficult matter to establish that they were or were not kept.
Unfortunately in this case the waters have been muddied and, as I pored my way through the transcript, and in hindsight, it became
obvious that a lot of time was wasted on matters which were irrelevant.
In all matters brought in the general jurisdiction of the Industrial Magistrates Court the Claimant has the onus of proof to satisfy the
Court, on the balance of probabilities, that the claims should succeed.  That is best done by firstly clearly identifying the elements
of the alleged breaches, then by adducing clear, concise and credible evidence in an orderly and structured manner to prove those
elements to satisfy the evidentiary onus.
It is my view that both parties could have done more to keep the evidence given in these matters on track and reduce the time the
hearing has taken by more than one half.
It appears from what was said during the hearing that the matters before me have been pursued in an attempt to obtain some
payments for the two employees by way of penalties to compensate them for underpayments of wages, overtime, annual leave and
other allowances.
As I have said the issues are clear.  Did the respondent maintain time and wages records for the employee Parise Phatouros for the
periods 6 July 1996 to 4 January 1997 and 20 July 1997 to 30 June 2000 and for Luisa Filipponi for the periods 2 July 1996 to 31
May 1998 and 8 August 1999 to 30 June 2000?
It is the evidence of Ms Phatouros that she was employed by the Respondent company starting as an apprentice hairdresser in 1985
and resigned in 2000.
She gave evidence that time and wages records were maintained by her completing the time and wages records in a printed book
provided by her employer until her last entry for the week ending 6 July 1996.  That evidence was supported by Exhibit G1 being
the 7 Day Time and Wage Book.  The reason she gave for her decision to cease making entries was: -

�Because the times that I did work was always overtime.  We were told to write 9.00 to 5.00, never to add a lunch break.  We
never proved at the end of the week when we did get our pay how many hours we did so I just thought that was incorrect so I
stopped signing the time book, because the hours that I wrote down wasn�t the hours that I worked.�

 (Transcript page 22)
She resumed completing the time and wages records the week ending 11 January 1997 and continued until the week ending 19 July
1999.  That was the last week she made entries in the time and wages record.  Her reason for not completing the records the second
time was similar to the first: -

�Because we never received payment for not having a lunch hour and that we had to write down that we did have a lunch hour,
and I just found that if we worked overtime it never was written down correctly.  I worked very long hours and just finding
out � getting paid at the end of the week and not showing how many hours I did work for the correct pay, so I refused to write
something which is not right and sign for it.�

 (Transcript page 28)
Mario Pratico, the director of the Respondent, gave evidence that he provided a time and wages book for the periods in issue.  He
did say in evidence that the time book had no effect on the earnings of his employees as the wages were calculated on his computer
at home.
The evidence generally before the Court is that both employees were paid an amount each and every week based on their
entitlement under the award for a 38 hour week.  The amounts paid each week did not vary, however, there is evidence supporting
the claims that commissions or bonuses were paid from time to time.
The foregoing supports the evidence that the time and wages records were not relied on.
Mr Pratico could not deny the evidence of Ms Phatouros that she did not complete the records for the periods in the claim and that
evidence is supported by the documentary evidence.
He also suggests in his evidence that he relied on his employees to complete the records.  The obligation is clearly on the
Respondent to ensure the records are maintained, and with the ultimate authority an employer has over his employees, if the records
are not kept he is in breach of the award.
I find, in relation to Ms Phatouros, that the records were not kept for the periods in the claim.
In relation to Ms Filipponi, I have no difficulty in finding that the records were not maintained for the period 8 August 1999 to 30
June 2000.  Mr Pratico, in evidence, said he knew she was not completing the records for the last 12 months of her employment and
that he �reminded her of that consistently�.
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My earlier criticism of the way the evidence was presented was mainly in relation to Ms Filipponi�s evidence.  I am left with some
confusion as to whether or not records were maintained from her commencement in 1996.  Exhibit G6 is evidence that she
completed the time and wages records from the week ending 10 October 1998 until the week ending 7 August 1999.  The
information for that period was transcribed into a time and wages book she kept at home and which she maintained until she went
on holidays on 8 July 2000, after which her employment was terminated.  That record, of course, was not maintained by her
employer and it cannot be used to satisfy that obligation.
Ms Filipponi, in cross examination, admitted that she completed time and wages records in an exercise book at the North Perth
salon and that those records were correct.
When she commenced at the Morley salon in June 1998 she completed the book in that store as evidenced by exhibit G2.  The last
entries in that book were made on Tuesday of the week ending 5 September 1998.
Her evidence regarding the first period was confusing and conflicting.  Whether she understood what was being put to her in cross
examination I cannot be certain, however, the doubts raised were not clarified in re-examination.
I have already stated that the onus of proof lies with the Claimant and although there is no documentary evidence supporting her
claim for the first period I cannot be satisfied on the balance of probabilities that records were not maintained.
The claim for the first period therefore fails, however, as I have mentioned, I find the Respondent did not maintain records for the
period from 8 August 1999 to 30 June 2000.

WG Tarr,
Industrial Magistrate.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 04671

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JOHN CALHOUN, APPLICANT

v.
GEMBUSH PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED MONDAY, 21 JANUARY 2002
FILE NO/S. APPLICATION 154 OF 2001
CITATION NO. 2002 WAIRC 04671
_________________________________________________________________________________________________________
Result Amend name of Respondent
Representation
Applicant Mr G McCorry as agent
Respondent Mr R Castiglione of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr McCorry on behalf of the Applicant and Mr Castiglione on behalf of the Respondent, by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT leave be and is hereby granted to amend the name of the Respondent to Sanitaire Pty Ltd.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04721
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARAN CHOPRA, APPLICANT
v.
KWIK & SWIFT CO PTY LTD TRADING AS KWIK & SWIFT COURIERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 1 FEBRUARY 2002
FILE NO. APPLICATION 1813 OF 2000
CITATION NO. 2002 WAIRC 04721
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that the Respondent pay the Applicant
$13,650.00 compensation.

Representation
Applicant Mr B F Stokes (as agent)
Respondent In person
_________________________________________________________________________________________________________
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Reasons for Decision
1 Mr Karan Chopra (�the Applicant�) made an application under s.29 (1) (b) (i) of the Industrial Relations Act 1979 (�the Act�)

for orders pursuant to s.23A of the Act. The Applicant claims that he was harshly, oppressively or unfairly dismissed by Kwik
& Swift Co Pty Ltd trading as Kwik & Swift Couriers (�the Respondent�). The Applicant was employed as a dock supervisor
by the Respondent when his employment was terminated. The Respondent contends that it did not unfairly, harshly or
oppressively dismiss the Applicant. It says that it dismissed him because of his poor performance and because it lost a major
contract which required the Respondent to reduce its number of employees.

2 The Applicant says that his employment was terminated on 20 October 2000, whereas the Respondent says his employment
was terminated on 18 October 2000. The Applicant first commenced employment with the Respondent on 11 November 1999.
The Applicant came to work for the Respondent after one of his former work colleagues, Mr Allan Shawyer, the Respondent�s
Operations Manager, approached him and asked him whether he would like to work for the Respondent. The Applicant had
previously worked with Mr Shawyer whilst working for another transport company. Initially the Applicant was engaged by the
Respondent as a storeman. In about February 2000, the Applicant was appointed as a dock supervisor of the Respondent�s
upper dock. His pay then increased by $50.00 per week to $525.00 per week. The Applicant�s duties generally were to oversee
drivers, ensure that each driver took out a full load, sort out freight to the eastern states, process drivers� timesheets and
provide customer service. It was one of the Applicant�s duties to provide the drivers with job manifests. The manifests
contained detail of items to be delivered and to be picked up. He was also required to ensure that there was no freight carry
over. The Respondent had a policy of carrying out two deliveries a day within 30 kilometres of the General Post Office. Within
that area, if freight was picked up in the morning it was to be delivered in the afternoon. If it was picked up in the afternoon it
was to be delivered the next morning. However the Applicant contended that in practice, not all suburbs were covered by two
runs a day each day if there were too many pick-ups.

3 One of the Respondent�s major clients was a stationery supplies business, Boise Cascade. The Respondent would send a semi-
trailer to Boise Cascade every afternoon and pick up approximately 16 pallets of cartons of goods to be delivered to schools,
other government agencies and private businesses. The Boise Cascade work accounted for 60% to 70% of the Respondent�s
parcel delivery work. It was also part of the contract to pick up goods from clients of Boise Cascade if for some reason the
client wanted to return the goods. Returns accounted for about 10% of the Boise Cascade work.

The Applicant�s Evidence
4 The Applicant says that when he commenced work as dock supervisor his hours of work were 6.00am to 4.00pm with half an

hour for lunch, from Monday to Friday. The Applicant says that when he was offered the position he was promised that if he
proved himself as a dock supervisor he would be provided with a further pay increase of another $50.00 per week in six
months� time. The Applicant says he took over the position as dock supervisor from Mr Shawyer and initially he got on well
with the Respondent�s owner and General Manager, Mr Craig Hughes. The Applicant however said that until mid September
2000 Mr Shawyer was responsible for the Boise Cascade returns.

5 The Applicant said that in late August 2000 he asked Mr Shawyer for the further pay increase of $50.00 per week because he
had been in the position for six months. The Applicant said that Mr Shawyer told him he would talk to Mr Hughes. The next
day Mr Shawyer informed the Applicant that he would not be receiving a pay increase and that he (Mr Shawyer) was fighting
to keep his (the Applicant�s) job because there had been a problem with a missing parcel. When asked about what had occurred
in respect to a missing parcel, the Applicant said that a customer, Gepro, who was a reasonably large client of the Respondent,
had complained because their parcel had not been delivered. The Applicant said that he checked with Ian, the driver, who said
that he had not seen the parcel. He also said that he (the Applicant) searched Ian�s van to no avail. However, the day after the
complaint was made by Gepro, the parcel turned up on the dock. The Applicant said he arranged for Ian to take the parcel to a
country carrier in Welshpool, which cost the Respondent freight charges. The Applicant said that Gepro had had problems with
delay of their parcels before but they had not had a problem with him. Mr Shawyer informed him that Mr Hughes was not
happy and that he was of the view that he (the Applicant) could not handle his job and they were giving him (the Applicant)
one week�s notice.

6 The Applicant said he went and saw Mr Hughes and said, �This is not fair, I can handle my job. Give me a chance. Give me to
the end of the week and I will prove myself to you.� The Applicant gave uncontradicted evidence that at the end of the week
Mr Shawyer and Mr Hughes came to see him on the top dock and gave him an envelope. Mr Shawyer said to him that it had
not worked out and then Mr Hughes asked him (the Applicant) to open the envelope. The Applicant said he opened the
envelope and it was empty and they laughed. Mr Hughes then said, �Keep up the good work.� and Mr Shawyer said, �Don�t
slack off.� The Applicant said that he did not ask for the increase in pay.  The Applicant said that he was angry because other
employees, Mr Dave Clarkson and Mr Allan Shawyer�s brother, Mr Ian Shawyer �bludged� all day and they were never
disciplined about inattention to their work. Further, he did not accept that Gepro�s dissatisfaction was due to his performance.
Although he was very angry he said he did not take the issue up as through their (Mr Shawyer�s and Mr Hughes�) eyes he was
�skating on thin ice�.

7 The Applicant said that about four weeks before his employment was terminated Mr Shawyer allocated to him the duty of
being responsible for the Boise Cascade returns.

8 The Applicant testified that Mr Shawyer had been responsible for the Boise Cascade returns up until four weeks before his
employment was terminated. When asked what was involved in the returns, he said that you make a notation on the manifest of
the quantity of the goods, photocopy the manifest, put the manifest in a cage together with the goods and arrange for a driver to
return the goods to Boise Cascade. He said when Mr Shawyer was responsible for the returns Mr Shawyer would give him the
returns, and then he (the Applicant) would photocopy the manifest and put the manifest in an envelope and place it with the
goods. He, however, maintained that it was Mr Shawyer who gave the drivers their copies of the manifest. He testified that
when he was assigned the duty of being responsible for the Boise Cascade returns there was about two cages full of returns to
be returned. These goods had not been processed for four to five days. The Applicant said that he processed the two cages of
goods and then ensured the returns were kept up to date. The Applicant says that about this time his relationship with
Mr Hughes changed and Mr Hughes gave him work which he considered to be demeaning and was not required to be done by
the other supervisors. He said he had to sweep the dock, do some weeding and rake up leaves near the warehouse and outside
the toilets. He said he complained to Mr Shawyer about Ian and Dave not pulling their weight and he also complained about
the fact that he had not received his $50.00 pay rise. The Applicant says that Mr Shawyer told him to write down all of the jobs
he did each day. He did so for two days and showed the list to Mr Shawyer. He said that Mr Shawyer marked the list with a
pen and made a number of notations on the list stating �this is not your job�. Mr Shawyer also told him that customer service
was to be dealt with by the office.

9 The Applicant testified that about two weeks after Mr Shawyer handed over the Boise Cascade returns to him, he (Mr
Shawyer) came on to the dock and said that someone from Boise Cascade was coming over to look at what was on the dock.
Mr Shawyer told him to find all the Boise Cascade cartons, stack them on a pallet, shrink-wrap them and hide them. He said he
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did that and someone came from Boise Cascade to inspect the dock. He said that after the person from Boise Cascade left Mr
Shawyer told him to bring the pallet of goods back up on the dock and put it on the run ready for the next metropolitan
delivery.

10 A few days before the Applicant�s employment was terminated the Applicant said that Mr Shawyer came to him and told him
he could not handle his job, that there had been a complaint by a customer, Party Supplies, who had sent four empty crates
which had no delivery address on the crates. The Applicant said he had told the driver, Tiffany, to take them back to Party
Supplies to get a delivery address. He said that she did that and came back and said that Party Supplies did not know anything
about the crates. He then rang Party Supplies and spoke to someone at that company and was informed that they did not know
anything about the crates so he explained to that person from Party Supplies that he would leave them next to his desk until
someone from their company asked for them to be delivered. He said that the crates may have belonged to a different branch.
The crates remained next to his desk for about four days. The Applicant said that Mr Shawyer informed him that Mr Hughes
had seen the green crates next to his desk and informed him (Mr Shawyer) that the Applicant could not handle his job, and he
was to finish up the week. The Applicant then said he was taken off the supervisor�s job for that week. Arrangements were
made by the Respondent for another worker named Mal to take over the Applicant�s position. The Applicant testified that Mal
and Ian Shawyer had been employed after he commenced work with the Respondent.

11 The Applicant was given a separation certificate dated 25 October 2000, which stated that the reason for termination was a
shortage of work. The Applicant said that he spoke to Mr Shawyer about this and told him that was not correct and he wanted
the real reason stated on the separation certificate, which was that he could not handle his job. The Applicant said that Mr
Shawyer said to him that the separation certificate stated �a shortage of work� so it was easier for him to get another job.

12 The Applicant said he was not paid any pay in lieu of notice, however, pay records were produced by the Respondent, which
indicated the Applicant�s employment was terminated on 18 October 2000 and that he was paid until 18 October 2000. On
24 October 2000, he was paid one-week�s pay in lieu of notice together with a payment for accrued annual leave.

13 Copies of two unsigned letters to the Applicant from Mr Shawyer were shown to the Applicant. The first letter, dated
19 September 2000, stated as follows�

�Dear Ricky
Please find attached memo from Noel Collier as per previous verbal advise(sic) it is your responsibility to check these
off within the time frame.
Once again your performance is not up to expectations and as such this is your second warning on performance not
being adhered too (sic).
Regards
Allan Shawyer�

14 The attached memorandum referred to in the unsigned letter was from Mr Collier on Boise Cascade letterhead. The
memorandum was dated 18 September 2000 and stated�

�Craig
The attachment to this memo indicates the outstanding credit/returns allocated to Kwik and Swift for pick up.
It is Boise Cascade policy that these are actioned within five days, as you can see Kwik and Swift is not adhering to this
policy.
I would like you to make every effort to firstly bring this up to date and secondly to keep it this way.
If you have any problems or queries regarding this, please contact me as soon as possible. This is a very serious issue
which is currently affecting our customer service levels and I would like to resolve this as soon as possible.
We have indicated to Allan that we would like returns delivered back to us on a daily basis, not held back until you
have a cage of full product.
Regards
Noel Collier�

15 The list attached to Mr Collier�s memorandum contained a list of over 150 returns that were outstanding from 28 July
2000 until 14 September 2000.

16 The Applicant testified that he had not seen either memorandum prior to the hearing of this Application. A second letter,
addressed to the Applicant that purported to state the reasons for his termination, was also shown to the Applicant. The copy of
the unsigned letter was dated 18 October 2000 and stated�

�Dear Ricky
This is to confirm your termination of employment because of unsatisfactory work performance.
Re customer Gepro their green plastic crates were left by your desk for the last five days unaddressed and you have not
contacted the client to confirm where they were to be delivered.
Boise have again complained about returns taking too long nad(sic) have now started doing more of there(sic) deliveries
themselves and building their fleet. This will have direct effect on our staffing requirements for the dock.
Yours faithfully
Allan Shawyer�

17 The Applicant denied that he was terminated because of shortage of work. He said that there was not a shortage of work at all,
although he did concede that prior to his termination there was a �bit of a decline in the work�. The Applicant also conceded
that he had been told that his job was in jeopardy if he did not lift his game but not because of the Boise Cascade returns. In
cross-examination the Applicant conceded that when Mr Shawyer took up his position in the office that he did not have a lot to
do with the running of the dock. However, he said that Mr Shawyer did keep an eye on the dock. When asked how the
Respondent�s drivers knew when to do a pick up of a Boise Cascade return, the Applicant said the manifests were put in the
drivers� pigeonholes. When it was put to him that it was always one of his duties to give the manifests to the drivers he said,
�No, it was Mr Shawyer�s job. Mr Shawyer would put the manifests into the pigeon holes.� I understood this evidence to mean
this was what occurred, prior to the Applicant becoming responsible for the returns. When asked why he would shrink-wrap
and hide a pallet of goods when those goods should have been delivered, the Applicant said some of those goods were for
schools, whose staff were on holidays, so they could not do a delivery. He was asked why, if he had a good reason for not
doing a delivery, he should have to hide the goods, he said he did not know, he said he was simply told to hide the goods by
Mr Shawyer. He also conceded that the Respondent had not fulfilled its contractual obligations to Boise Cascade.
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The Respondent�s Evidence
18 Mr Craig Hughes testified that he offered the Applicant work as a storeman on the recommendation of Mr Shawyer. He said

Mr Shawyer was too busy to be on the dock supervising the drivers, so the Applicant was given the title of dock supervisor in
February 2000 and a pay rise of $50.00 per week. He said the Applicant was already doing the majority of the supervisory
work but did not have the respect of the drivers so the idea was to give him a title, so the drivers knew they were answerable to
the Applicant. Mr Hughes strongly denied that a further $50.00 per week pay was promised to the Applicant.

19 Mr Hughes said he would walk onto the dock four or five times a day and that if there were any problems they would always
end up with him, so that when Boise Cascade became dissatisfied with their service, they contacted him (Mr Hughes). He said
that sometime prior to 19 September 2000, Mr Noel Collier from Boise Cascade called into the depot and began checking his
company�s deliveries against a manifest and queried why goods were there if they appeared to be sitting on the dock for longer
than two days. Mr Hughes said he then had numerous discussions with the Applicant and Mr Shawyer in which he (Mr
Hughes) informed them that they (the Respondent) were not performing to the terms of the agreement with Boise Cascade. He
then received the copy of the memorandum from Mr Collier set out in paragraph 14 of these reasons. He walked out onto the
dock and saw a large majority of the returns (listed in the Boise Cascade list attached to the memorandum) sitting in the
drivers� pigeon holes on the Applicant�s desk. He said this was unacceptable. He said he was going to terminate the Applicant
�on the spot� but that Mr Shawyer persuaded him not to do so. He advised Mr Shawyer that he should issue the Applicant with
a notice of warning. He said that Mr Shawyer always stood up for the Applicant and said �Give him a go. Keep going. He�ll
get there. He�ll develop.� Mr Hughes said he did not see Mr Shawyer hand over the warning letter dated 19 September 2000,
however, he (Mr Hughes) did have a discussion with the Applicant about the memorandum received from Mr Collier dated
18 September 2000. He said that he sat down with the Applicant and Mr Shawyer in Mr Shawyer�s office to discuss the
returns. He said he had prepared a spreadsheet with all of the returns on them in order to analyse why they had been sitting on
the dock for such a long time. After analysing the spreadsheets Mr Hughes said he had a discussion with Boise Cascade a few
days after 25 or 26 September 2000 and he admitted to them that they (the Respondent) were not performing in accordance
with their agreement. As a result he was informed by Boise Cascade that they were very disappointed with the Respondent�s
performance and they were ready to look at alternatives or take their business elsewhere.

20 About a week before the Applicant�s employment was terminated, Mr Hughes was informed by Boise Cascade that as of
November 2000 they were going to employ their own drivers. He said that at about that time he saw the green crates which he
had believed belonged to the client Gepro, sitting by the Applicant�s desk with no delivery address on them. He said he asked
the Applicant where they were from and said he thought the Applicant replied that he had them under control and was chasing
up the address. However, four days later the crates were still sitting by his desk. He said the Applicant should not have
instructed the driver to chase up a delivery address, that this was the Applicant�s role and when goods sit on a dock they tend to
get damaged and lost. He said that after seeing the crates still sitting by the Applicants� desk he decided to terminate the
Applicant�s employment and he instructed Mr Shawyer to give the Applicant a termination notice. He said, however, he did
not see the notice being handed to the Applicant. He said that it was not all down to the Applicant that they had lost Boise
Cascade as a client but a fair percentage of the blame could be laid at his door and he informed the Applicant of that. When
asked why he ticked the box �shortage of work� on the separation certificate, Mr Hughes said that the Respondent�s revenues
had just gone down by some 60% to 70% and that initially he had filled out a separation certificate which stated
�unsatisfactory performance� but that Mr Shawyer asked him to change the separation certificate because the reason why the
Applicant was terminated was because a combination of a shortage of work and performance.

21 As at the end of October 2000 Boise Cascade terminated their contract. Mr Hughes said he had some serious discussions about
closing down the Respondents� parcel division as they had lost over half their business. He said he terminated the nightshift
and that Mal, an employee who was working on his nightshift, took over the Applicant�s position of dock supervisor. He said
that Mal had had previous supervisory experience in the army as a store person. He agreed that Mal had been employed for a
shorter period of time than the Applicant. He said he also laid off casual employees and part-time workers on the nightshift and
put off a semi-trailer driver who used to go to Boise Cascade each day to collect goods.

22 When cross-examined Mr Hughes said that Mal worked as supervisor after the Applicants� employment terminated for six to
eight weeks and then left because he had some family problems. Mr Ian Shawyer then took over the position of dock
supervisor. When it was put to Mr Hughes that it was the responsibility of Mr Shawyer to do the Boise Cascade returns, Mr
Hughes said that he believed that when the Applicant was appointed as dock supervisor, it was his responsibility to deal with
the Boise Cascade returns. When asked in cross-examination whether Mr Hughes had put to Mr Shawyer that the Boise
Cascade contract was his (Mr Shawyer�s) responsibility and that he (Mr Hughes) wanted the problem solved, Mr Hughes said
that Mr Shawyer believed it was the Applicant�s role but that Mr Shawyer took the responsibility of fixing the problem with
the contract. When asked what the Applicant�s response to the problem had been, he said the Applicant had informed him that
the drivers were not paying attention or would not listen to his instructions. Mr Hughes said that it was his view that part of the
problem was that the Applicant did not enforce the clearing out the drivers� pigeon holes every day.

23 Ms Alicia Mann gave evidence that she is employed by the Respondent as office clerk and a two-way radio operator. She said
that when the Applicant was employed by the Respondent she gave him a lift home every day. She said she initially worked
from 7.00am to 4.00pm and then her hours changed to 9.00am until 6.00pm. She said that even when she finished at 6.00pm
she still gave him a lift home. Ms Mann said she became aware that the Applicant had received a warning for his work
performance because he had told her that he was �on his last chance�. She said she could not remember whether or not he said
he had received written or verbal warnings but she recalled that he was worried.

24 During the course of the hearing the Commission advised Mr Hughes that the Respondent should take steps to call Mr
Shawyer to give evidence. The Commission was informed by Mr Hughes that he had contacted Mr Shawyer but that Mr
Shawyer was now working for another company and he (Mr Shawyer) did not feel it was worth his time to attend the
Commission to give evidence.

Submissions
25 Mr Hughes, on behalf of the Respondent, submitted that the Applicant was not unfairly dismissed, that the Applicant had

admitted that he had been warned about his work performance and conceded that he was �skating on thin ice�. The Respondent
submitted that the Applicant had had numerous warnings about his performance and was given every opportunity to improve
his performance but with the loss of the Boise Cascade work the Respondent was required to close the nightshift and reduce
staff.

26 Mr Stokes, on behalf of the Applicant, submitted that the termination was unfair. It was contended that it was only when the
Applicant asked for his further $50.00 per week increase that he was then warned about his performance and from that time
onwards Mr Hughes� treatment of the Applicant changed. Further, that Mr Hughes was unable to contradict the Applicant�s
evidence that it was Mr Shawyer�s job to put the manifests for the Boise Cascade returns in the drivers� pigeon holes, prior to
four weeks before the Applicant�s employment was terminated. In particular, that the Applicant�s evidence should be accepted
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that when he took over the responsibility for the returns, he cleared the returns on a daily basis. It was also contended that the
Respondent was unable to prove the allegation that the Applicant was responsible for and caused the loss of the Boise Cascade
business. Further that the Applicant�s evidence established that Mr Shawyer instructed him to shrink-wrap and hide the Boise
Cascade goods. In addition, the Applicant had adequately explained why there were Boise Cascade goods outstanding for
delivery two weeks before his employment was terminated.

27 In the alternative, it is submitted on behalf of the Applicant that if the Commission was to accept that the reason for
termination was that the Applicant�s poor performance caused the loss of the Boise Cascade business, that the Applicant
should not have been selected for redundancy. He said that the Applicant gave uncontradicted evidence that he was a harder
worker than others, including Mr Ian Shawyer, and both Ian Shawyer and Mal had been employed by the Respondent after he
(the Applicant) was engaged.

Failure to call Mr Allan Shawyer to give evidence
28 The onus is on the Applicant to prove that he was unfairly dismissed. The question to be determined by the Commission is

whether the legal right of the Respondent to dismiss the Applicant has been exercised harshly or oppressively against the
employee so as to amount to an abuse of that right (Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose &
Crown Hiring Service trading as The Undercliffe Nursing Home v The Federated Miscellaneous Workers� Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386). Having heard the evidence of the Applicant I
prefer his evidence to that of Mr Hughes, where their evidence differs. I found the Applicant to be an honest witness who gave
his evidence in a straightforward manner and whose evidence was not shaken in cross-examination.

29 Having considered the principles set out in the High Court in Jones v Dunkel (1959) 101 CLR 298 the Commission is entitled
to take into consideration that where there is one person who could have given evidence to refute the Applicant�s evidence and
that person has not been called by the Respondent, the Commission is entitled to draw the inference that that person�s evidence
would not have assisted the Respondent�s case. In the absence of evidence from Mr Shawyer, I accept the Applicant�s evidence
that four weeks prior to his employment being terminated, Mr Shawyer was responsible for the Boise Cascade returns.
Although Mr Hughes has given evidence that it was his view that the Applicant was responsible for the Boise Cascade returns,
he was unable to give any direct evidence on this point. His evidence, at its highest, was simply that he believed the Applicant
was responsible for the Boise Cascade returns from February 2000. It is apparent from all of the evidence that by the time the
Applicant was required to process two large cages of Boise Cascade returns and keep the returns up to date, the Respondent
had already failed to comply with the terms of its contract with Boise Cascade. The Applicant�s employment terminated on
either 18 or 20 October 2000. The Applicant says that Mr Shawyer requested him to shrink-wrap the Boise Cascade goods two
weeks prior to his employment being terminated which was during a period of school holidays. The Commission has taken
judicial notice of the fact that school holidays in Western Australia commenced on Friday, 22 September 2000 and schools
resumed on Monday, 9 October 2000. Accordingly, I accept the Applicant�s evidence that the reason why some of the Boise
Cascade goods were standing on the dock was because the goods were for the schools that were not open for delivery. Whilst I
accept that the outcome of the decision of Boise Cascade to withdraw from the contract meant that the Respondent had to
downsize and re-structure its workforce, I do not accept that the Applicant should have been dismissed. It is apparent that
Boise Cascade were not satisfied with the service they received prior to the Applicant becoming responsible for the returns.
The Applicant has given uncontradicted evidence that there were other employees who had been engaged by the Respondent
for a shorter period of time than he (the Applicant) had been engaged. As to the undelivered crates sitting by the Applicant�s
desk, I do not accept the fact that the crates had not been delivered showed that the Applicant�s performance was poor.

30 Accordingly, I find that the Respondent unfairly dismissed the Applicant.
Mitigation
31 The Applicant is not seeking reinstatement. He commenced full-time employment with another employer on 13 August

2001 and since that time has earnt more pay than he was receiving whilst employed by the Respondent.
32 The duty to mitigate requires a claimant to diligently seek suitable alternate employment and the onus of proof of failure to

mitigate loss is on the Respondent (see Brace v Calder [1895] 2 QB 253 applied by the Full Bench in Growers Market
Butchers v Backman (1999) 79 WAIG 1313 at 1316).

33 The Applicant testified that after his employment was terminated he looked in Wednesday�s papers (the West Australian) and
the Sunday Times for work. He said he also visited the Canning Vale industrial area and handed out his resume to a number of
places. Prior to his employment with the Respondent the Applicant only had experience working as a storeman and purchasing
officer. He said that he attempted to improve his prospects for work by carrying out work experience as a salesperson, selling
mobile phones and accessories for a communications company. He also did work experience in selling retail clothing and
furniture. The Applicant said he obtained this work experience through family and friends. The Applicant registered for
unemployment benefit in March 2001. He said that prior to this time he lived off his savings which he had in his bank. Once
registered with Centrelink he sought to obtain work through the Centrelink job system. Although Mr Hughes, on behalf of the
Respondent, contended that the Applicant had not mitigated his loss, in that he (the Applicant), did not produce any
documentary evidence to show that he had made any job applications prior to March 2001, I do not accept the Respondent�s
submission. The Applicant has given uncontradicted evidence that he immediately sought work by looking at job
advertisements in the paper and canvassed for work in the Canning Vale area.

34 Having heard the Applicant�s evidence I am of the view that he has diligently sought alternative employment. Accordingly, I
will make the award sought by the Applicant, that is, I will make an award of 26 weeks� remuneration at the rate of
$525.00 per week which is a gross amount of $13,650.00.

_________

2002 WAIRC 04749
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARAN CHOPRA, APPLICANT
v.
KWIK & SWIFT CO PTY LTD TRADING AS KWIK & SWIFT COURIERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 5 FEBRUARY 2002
FILE NO/S. APPLICATION 1813 OF 2000
CITATION NO. 2002 WAIRC 04749
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_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that the Respondent pay the Applicant
$13,650.00 compensation.

Representation
Applicant Mr B F Stokes (as agent)
Respondent In person
_________________________________________________________________________________________________________

Order
Having heard Mr B F Stokes as agent on behalf of the Applicant and the Respondent in person, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby�
1 Declares that Karan Chopra was unfairly dismissed by Kwik & Swift Co Pty Ltd Trading as Kwik & Swift Couriers;
2 Declares that it is impracticable to reinstate the Applicant to his former position;
3 Orders that the Respondent pay the Applicant within 10 days of the date of this Order $13,650.00 as compensation.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 04659
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GRAEME DAVIES, APPLICANT
v.
ITRANEX PTY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED WEDNESDAY, 16 JANUARY 2002
FILE NO/S. APPLICATION 1924 OF 2001
CITATION NO. 2002 WAIRC 04659
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr G Davies
Respondent Mr D Mann
_________________________________________________________________________________________________________

Order
WHEREAS a meeting of the parties was held before Deputy Registrar Lovegrove on 9 January 2002; and
WHEREAS by consent, the parties agreed that an order of the Commission should issue in the terms identified in Schedule A to
this order.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders�

THAT the Respondent pay to the Applicant the amounts identified in Schedule A by no later than 20 February 2002.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
_________

SCHEDULE A
September

$75 000 p.a. / 12 = $6250.00/month
$6250.00 / 30 (days in Sep) = $208.30/day
16 days at full rate = $3333.33
14 days at $50k pro rata = $1944.44

                
$5277.77 (gross)

Less tax of $1512.00 = $3765.77 (net)
October (includes holiday pay)

Salary
$50 000 p.a. / 12 = $4166.66/month
$4166.66/31 (days in Oct) = $134.41/day

19 days = $2553.76 (gross)
Holiday Pay
36 weeks / 52 = 0.69 of a year
4 weeks x 0.69 = 2.77 weeks owed
8 days leave taken = 1.6 weeks taken
12/04/01 � 17/04/01 (2)
16/07/01 � 20/07/01 (5)
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12/09/01 � 14/09/01 (1) = 1.17 weeks owed in total
$75 000 / 52 = $1442.31 / week
$1442.31 x 1.17 = $1687.50
Holiday pay + October Salary
$2553.76+ $1687.50 = $4241.26 (gross)
Less tax of $1049.00 = $3192.26 (net)

Superannuation
12/02/01 � 31/08/01 = $3500.00
1/09/01 � 19/10/0 1 = $791.52 (includes holiday pay)
Total Super owing = $4261.52

Total funds owed for superannuation, wages and holiday pay = $11 219.55
In terms of your employment, shares (at pro-rata) to the value of $19 000 will be afforded to you. Your forbearance in this matter is
appreciated. Upon receipt of major funding, (AUD$1m) we will look to offering you a buy-back at a premium should you wish.
Rest assured, our commitment to endeavour to pay your monies owed as soon as possible remains.
1. Your initial pay in February was paid from 1/02/2001 and not from 12/02/2001 affording you an additional

$2455.36 already paid.
2. Your holiday pay (and weeks owing) have been calculated at the rate of $75000 p.a. for the full period and not reduced

during your part-time payment period i.e. $221.15 in your favour.

____________________

2002 WAIRC 04760
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMY LEA GREEN, APPLICANT
v.
BALLAJURA PROPERTIES PTY LTD t/a GRANGER CLARK (BALLAJURA), RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 7 FEBRUARY 2002
FILE NO. APPLICATION 1454 OF 2001
CITATION NO. 2002 WAIRC 04760
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Ms A. Green
Respondent Mr D. Brown
_________________________________________________________________________________________________________

Reasons for Decision
1 Amy Green was employed as a Property Manager�s Assistant on 5 June 2001. She had been employed on a probationary

period of three months which would have expired on 4 September 2001. On 25 July 2001 she was spoken to on the telephone
by Mr Brown, the Principal of the respondent, who told her he was accepting her resignation. Her employment finished on that
day and she claims that she was dismissed and that it was harsh, oppressive or unfair.

2 The respondent�s Property Manager is Ms Martinez. Ms Martinez arranged for the employment of Ms Green who had been a
student in Ms Martinez�s REIWA class. Ms Green therefore did not have any previous experience in the position and she was
employed on that understanding.

3 Ms Green�s evidence, which I accept, is that after approximately two weeks� employment she began to notice a change in Ms
Martinez�s attitude towards her. She thought Ms Martinez�s expectations of her were too high and that Ms Martinez seemed
somewhat impatient, as if Ms Green was questioning her. She found that Ms Martinez did not tend to explain why something
needed to be done, but rather just required her to do it. In Ms Green�s opinion, the relationship between her and Ms Martinez
became more and more uncomfortable.

4 On 3 July 2001 an argument occurred in the office between Ms Green and Ms Martinez. Although Ms Martinez was called to
give evidence in these proceedings, she was not asked for her understanding of the altercation and I therefore have only the
evidence of Ms Green in relation to it. I am satisfied, however, that both Ms Green and Ms Martinez raised their voices to each
other in a public area of the respondent�s office.

5 Mr Brown came into the office at the end of this argument. He subsequently asked to speak with Ms Green. I am satisfied from
the evidence, that Mr Brown asked Ms Green for a commitment that there would be no further outburst from her in the manner
that he had just witnessed no matter what the circumstances. I am also satisfied that Ms Green did not give that commitment.
Rather, Ms Green wanted Mr Brown to have a meeting between her and Ms Martinez in order to resolve any issues between
them. This Mr Brown refused to do unless he received a commitment from Ms Green in the manner he described. At the end of
the discussion, Ms Green wrote out a resignation. A copy of the resignation was tendered in evidence and I am satisfied that it
does not have a date in the top right hand corner as Ms Green had recalled. However, in my view nothing turns upon this.

6 I have found two matters of relevance in the resignation. Firstly, although Ms Green had just had an altercation with Ms
Martinez, the letter of resignation is worded in such a way as to show that Ms Green�s decision was not based only upon that
argument. Ms Green wrote in part�

�At the date of this letter I wish to terminate my employment with Granger Clark Ballajura. This comes as a result of a
difference in opinion with senior staff and management alike regarding management styles and dealing with staff, along
with a marked personality clash with the senior property manager.�
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7 Those words reveal that Ms Green had a difference of opinion not just with Ms Martinez but also with at least Mr Brown
regarding his, or their, management styles and dealing with staff. I will return to this subsequently.

8 Secondly, I am not satisfied from the evidence, particularly of Mr Brown himself, that Ms Green was left with no alternative
other than to resign. This is an important issue because of her claim that her resignation is really a constructive dismissal. Mr
Brown�s evidence does not suggest that Ms Green was left with no alternative and furthermore Ms Green�s own evidence is
that although she felt she had no option, she understood that she could �put up with it� or resign. I am far from convinced,
therefore, that Ms Green�s resignation was because she had no alternative. She could have put up with it. Indeed, she did �put
up with it�. It is her evidence that for the next two weeks the relationship between her and Ms Martinez improved. I am quite
persuaded that Ms Green had an alternative to resignation if she chose. However, she chose to resign. That resignation,
however, was not a constructive dismissal.

9 As a matter of fact, once Ms Martinez discovered that Ms Green had written out a resignation, she approached Ms Green. She
apologised for having spoken to Ms Green in that manner in a public area of the office. She and Ms Green reached an
understanding that if Mr Brown was prepared to �hold on� to the resignation for two weeks and not act upon it during that
time, then if either party was not happy at the end of that time the resignation could then be accepted. If the parties were happy
at the end of that time, then the working relationship would continue.

10 I find from the evidence that the respondent was not happy at the end of the two week period and further that it had a
reasonable basis for reaching that conclusion. I find particularly from the evidence of Ms Martinez, evidence which I have no
hesitation in accepting, that although the working relationship between her and Ms Green had improved, it had not done so to
the standard which she would have liked. In particular, she found that Ms Green�s attitude, including her attitude towards
clients had not improved. During that period, Ms Martinez had received a complaint from a tenant who had indicated to Ms
Martinez that he no longer wished to deal with Ms Green. In Ms Martinez�s evidence, Ms Green needed to adapt more because
it is not merely other staff who have to adapt to Ms Green�s attitude but also clients who have to adapt and that is not
practicable. In effect, Ms Martinez noticed no significant change in Ms Green�s work ethic.

11 For his part, Mr Brown had reached a similar conclusion because during that two week period he had observed Ms Green
having breakfast at her desk after she had commenced work. Whilst that issue of itself was minor, it, together with the views of
Ms Martinez, persuaded Mr Brown that Ms Green was unsuited to the type of work and also to this particular place of work.
For that reason, he decided on or about the expiry of the two week period that he would accept the resignation.

12 As a matter of fact, due in part to Ms Green�s absence due to illness on the afternoon of 23 July 2001, and then 24 and 25 July
2001, on which date Mr Brown spoke to her by telephone, Ms Green�s actual dismissal occurred after the expiry of the two
week period on 18 July 2001. Indeed, on 18 July 2001 Ms Martinez herself was not at work and this also contributed to the
delay. Nevertheless, I am quite satisfied from Mr Brown�s evidence that it was his intention at the conclusion of the two week
period to accept Ms Green�s resignation and that it was merely the particular circumstances which led to his decision not being
implemented until after the two week period had elapsed. I am also quite satisfied from my observation of Mr Brown that he
did not prefer to terminate Ms Green�s employment over the telephone but because Ms Green was not at work on that day, and
he was conscious of the passage of time, he nevertheless did so.

13 I turn now to consider the reasons put forward by Ms Green in support of her claim of unfair dismissal. Ms Green has argued
that she was unaware until the hearing that she was considered to be unsuitable by Mr Brown. This had not been put to her
during her employment. Rather, she believed that her dismissal was, related, as the respondent�s Notice of Answer and Counter
Proposal indicated, to her attitude or punctuality during the �two to three weeks� of the �on hold� period. In my view, Ms
Green is quite correct in her assertion that she was punctual during this period of time. Indeed, on the evidence, there were only
two occasions when she was not punctual. On those occasions, she apologised for being late and indicated the reasons for it
and I am satisfied that these were isolated examples. Mr Brown�s letter attached to the Notice of Answer and Counter Proposal
is therefore inaccurate and I am of the view that this inaccuracy has in part contributed to Ms Green�s determination to proceed
with this matter. After all, if the respondent indicates that one of the reasons for dismissal was unpunctuality when in fact Ms
Green had not been unpunctual, one can understand her determination to proceed with this application.

14 Nevertheless, even though I find that Mr Brown�s letter of explanation attached to the Notice of Answer and Counter Proposal
was inaccurate in this regard, the evidence overall, particularly from Ms Martinez that she noticed no significant change in
Ms Green�s attitude at work, is compelling. Further, I am unable to conclude that even if Ms Green had been told there was a
need for her to change her attitude, this would have resulted in such a change on Ms Green�s part that her employment would
not have been terminated. In part, as Ms Green herself has admitted, her personality is her personality.

15 Ms Green also states that to be dismissed over the telephone is unfair of itself. She has referred to a particular court case in
support of her contention (although I have been unable to find the court case to which she has referred). In general, the
dismissal of an employee over the telephone may well be unfair because the medium does not permit a proper meeting
between the parties which might allow the employee to respond to any issues. On the evidence before me in this matter,
however, I cannot conclude that even if Mr Brown had dismissed Ms Green in a face-to-face meeting, a different result would
have occurred. I reach this conclusion in part due to my observation of the cross-examination of Mr Brown by Ms Green. At
one stage the questioning merely confirmed each person�s respective position and the issue became rather a circular one. I
think it is unlikely that in a face-to-face meeting a positive outcome would have occurred.

16 I am also satisfied that Mr Brown stated during the telephone conversation that the respondent did not have the time to give Ms
Green the training which she needed. Ms Green is correct to state that if the respondent had employed her knowing she would
need training, it is curious, at least, for the respondent then to say it did not have the time to give her the training she required.
However, in part, the training which needed to be given cannot be divorced from its context. In particular, the evidence of Ms
Martinez and Mr Brown suggests strongly that Ms Green�s attitude towards the respondent might well be that they were, in Ms
Green�s words, �old fashioned�. I am left with the impression that if further training had been offered by the respondent, it
nevertheless would have not have made Ms Green�s attitude towards the �management style and dealing with staff� referred to
in her letter of resignation any more positive.

17 This is not to be critical of Ms Green. Indeed, Ms Green presented most credibly and honestly in her evidence. It is the case,
nevertheless, that Ms Green�s evidence overall showed that she did not believe Ms Martinez and Mr Brown had the correct
attitude towards training her, that they did not have the right management style and further that there was, at least until the �on
hold� period, a personality clash with Ms Martinez herself.

18 It is this conclusion which brings into focus the fact that Ms Green was on a period of probation. A period of probation is a
period for at least the evaluation of the employee by the employer, and correspondingly of the employer by the employee. It is
a period when either side is able to make an assessment of the suitability of the other for the purposes of employment. In the
conclusion to which I have come, the issues which were referred to by each of the witnesses in their evidence are the issues
which properly occur during a period of probation. I am left with the conclusion that it is unlikely that Ms Green would have
remained employed by the respondent for a great deal of time after the �on hold� period in any event.
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19 But ultimately, in my view Ms Green�s application fails for the direct reason that her resignation was not a constructive
dismissal and that she agreed it could be put �on hold� for a two week period at the conclusion of which the respondent could,
if it wished accept it. In my view, the fact that the acceptance occurred five working days after the conclusion of the two weeks
in circumstances where firstly Ms Martinez was absent, and secondly when Ms Green was absent for the last two and a half
days, does not in my view alter the essential fact that Mr Brown accepted the resignation on or about the expiry of that time. In
any event, if I am wrong in that conclusion and the termination of Ms Green�s employment actually came about by Mr Brown
dismissing her, Ms Green�s evidence has not persuaded me that the dismissal was unfair when she herself had sought to end
her employment on 4 July 2001, and she had given the respondent until 18 July 2001 to make its own decision whether to
accept her resignation.

20 For all of those reasons, Ms Green�s application is now dismissed.
21 Order accordingly.

_________

2002 WAIRC 04761
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMY LEA GREEN, APPLICANT
v.
BALLAJURA PROPERTIES PTY LTD T/A GRANGER CLARK (BALLAJURA), RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 7 FEBRUARY 2002
FILE NO. APPLICATION 1454 OF 2001
CITATION NO. 2002 WAIRC 04761
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant Ms A. Green
Respondent Mr D. Brown
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms A. Green on her own behalf as the applicant and Mr D. Brown on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04731
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CRAIG JOHN HASTIE, APPLICANT
v.
MR UMBERTO FIORE, CAMERA LAND CAMERA HOUSE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. APPLICATION 1154 OF 2001
CITATION NO. 2002 WAIRC 04731
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr C. Hastie
Respondent Mr U. Fiore
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 Mr Hastie has lodged a claim of unfair dismissal in the Commission. He was employed from 19 March 2001 until 10 June
2001, a period of slightly less than three months. He was employed as a sales assistant, and he was employed on the
understanding that there would be a two-month probationary period, and he had completed that required two-month
probationary period when he was dismissed.

2 According to Mr Hastie�s application, and his evidence this morning, he says that his dismissal was unfair because he was
given no indication or warning, whether oral or in writing, that his performance was unsatisfactory and that he would be
dismissed if his performance did not improve.

3 The task of the Commission is to assess the fairness of what occurred, that is, the employer has the right to dismiss an
employee, but the issue is whether the right of dismissal is exercised so harshly or oppressively towards the employee that it
amounts to an abuse of that right. It has been described as giving a �fair go�. A �fair go� has to be seen from the point of view
of both the employee and the employer. Giving an employee a formal warning, whether it be verbal or in writing, does ensure
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that an employee gets a �fair go�. But when there has not been a formal warning, it does not always mean that the dismissal is
unfair. Rather, whether a dismissal is unfair will depend upon all of the circumstances.

4 In this case, the circumstances include the fact that, according to Mr Fiore�s evidence, the business is a small business, he has
been in business for approximately 16 years, he employs only two sales representatives and he does not operate in a formal
way by, I think he said, pointing his finger to make a point, but rather, he operates in a more informal way.

5 It is also important to note that it is up to Mr Hastie to prove that his dismissal is unfair. It is not up to Mr Fiore to prove that it
was not. In this case, Mr Hastie has given evidence, and Mr Fiore has given evidence. There are no independent witnesses to
say, where there is a conflict, whose evidence is to be preferred, so I have the evidence on the one hand of Mr Hastie, and the
evidence on the other hand of Mr Fiore.

6 In this case, neither of them have chosen to cross-examine the other on their evidence, which makes it somewhat more difficult
for me as well, because I was not there, whereas both of you gentlemen were. Therefore, for example, if I was to accept Mr
Hastie�s evidence, he would say his dismissal is unfair, and here I put words in his mouth, but he says his dismissal was unfair
because if he had been given a formal warning he would have improved his performance, and he therefore would not have
been dismissed.

7 Whereas, if I accept Mr Fiore�s evidence, Mr Fiore�s evidence is that, in summary form, he believed Mr Hastie�s attitude was
such that it was unlikely that he would improve, and again, I put words in his mouth and that, therefore, the dismissal was not
unfair.

8 I have now had an opportunity, then, to consider both the evidence of Mr Hastie and the evidence of Mr Fiore. My decision in
this matter has been approached on the following basis It is true that no oral or written warnings were given to Mr Hastie.

9 However, Mr Fiore has nevertheless stated that, for example, he did tell Mr Hastie that he wanted Mr Hastie to smile more
often, and not to put his foot on the counter. And yet his evidence is that Mr Hastie did not comply with either of those
requests. In my view, these are small matters, not the kind of matters which would warrant a formal warning. However, after
thinking of the evidence, I am inclined to think that those two small matters did occur as Mr Fiore mentioned. That being the
case, it makes Mr Fiore�s evidence that Mr Hastie�s attitude was a problem to him somewhat more believable. Mr Fiore has
also given evidence of at least two customers who expressed dissatisfaction with Mr Hastie, and of the reaction of other
customers later.

10 I do not believe Mr Fiore is making his evidence up, and I do not understand Mr Hastie to be accusing Mr Fiore of fabricating
his evidence. Therefore I accept that these things did occur as Mr Fiore has given evidence. Therefore, on balance, the
evidence tends to confirm Mr Fiore�s position rather than Mr Hastie�s.

11 I am left with the impression that if Mr Hastie did not improve in those two small matters I have mentioned, then, even if Mr
Fiore had given a more formal warning in relation to other matters, I am not certain that it would have made a significant
difference to the circumstances in any event.

12 Mr Hastie was within less than three months of starting new employment, he was at the beginning of the working relationship.
It is not, for example, a situation where Mr Hastie had been employed for a long period of time with a long, stable working
relationship that would indicate that there was a likelihood that it would continue. I suspect from the balance of the evidence
that Mr Fiore�s impressions of Mr Hastie, whether correct or incorrect, meant that the working relationship did not have a
likelihood of a long term prospect, and I do not believe that it would have continued for much longer anyway, even if a
warning had been given, as Mr Hastie complains.

13  I am to assess the fairness of what occurred from the point of view of both the employer and the employee, and it is up to Mr
Hastie to persuade me, on balance, that his dismissal was unfair. I have not been able to find that his evidence has carried the
day, his evidence has been matched by that of Mr Fiore.

14 And if Mr Hastie has not proven on his evidence that the dismissal was unfair, then there is no basis upon which I can uphold
his claim, and accordingly my decision is, and for those reasons, that Mr Hastie�s claim is dismissed.

15 Order accordingly.
_________

2002 WAIRC 04693
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CRAIG JOHN HASTIE, APPLICANT
v.
MR UMBERTO FIORE, CAMERA LAND CAMERA HOUSE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. APPLICATION 1154 OF 2001
CITATION NO. 2002 WAIRC 04693
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr C. Hastie
Respondent Mr U. Fiore
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr C. Hastie on his own behalf as the applicant and Mr U. Fiore on his own behalf, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 04719
 WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROGER JEEVES, APPLICANT
v.
BRETT MARTIN PLASTICS PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 30 JANUARY 2002
FILE NO. APPLICATION 1370 OF 2001
CITATION NO. 2002 WAIRC 04719
_________________________________________________________________________________________________________

Result Application for adjournment � granted in part.
Representation
Applicant Mr A. Auguste (of counsel)
Respondent Mr S. Mulhall (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The claim by Mr Jeeves that he has been unfairly dismissed and that he has been denied certain benefits under his contract of
employment is set down to commence today. This morning, Mr Jeeves gave notice that he seeks to have the hearing adjourned.
He is not in attendance this afternoon and presents his submission through his counsel Mr Auguste who is appearing only for
this limited purpose.

2 The test of whether an adjournment should be granted is where the refusal of the adjournment would result in a serious
injustice to one party then an adjournment should be granted unless in turn this would mean serious injustice to the other party
(Myers v Myers [1969] WAR 19). I will not repeat the grounds that Mr Jeeves sets out in his Notice of Application, they have
been stated. They are part of the record and they have been stated by Mr Auguste.

3 In assessing whether the refusal of an adjournment would result in serious injustice to Mr Jeeves, I take the following into
account. As to the issue of whether Mr Jeeves is competent to conduct his own case, that he cannot afford to engage a solicitor
to conduct his case and that he therefore wishes to apply for legal aid, they are matters which Mr Jeeves either knew or ought
to have known at least by 12 December 2001 if not before when, on the information before me, he advised that he was no
longer going to be represented. The record indicates that Mr Jeeves appointed a legal practitioner as his representative when he
lodged his Notice of Application. Indeed Mr Jeeves was legally represented at the conference that was held in the Commission
on 3 October 2001. In my view, Mr Jeeves had the ability then to make an assessment, based upon the representation he had
received, on the issues that were discussed in the conciliation conference, whether or not he wished to continue to be
represented when those same issues were dealt with in a more formal hearing today.

4 I have taken into account also that Mr Jeeves has tertiary education and that as late as last week when he appeared together
with Mr Mulhall before me in Chambers, and as late as yesterday at least by telephone advice to my Associate, there had been
no suggestion from him that he felt he was not competent to conduct his own case or that he was otherwise in jeopardy of some
injustice if he did so.

5 For those reasons, I attach little weight to the submission that is now put on his behalf that if an adjournment is not granted he
will suffer a serious injustice. In doing so, I also put on the record the matters that I have raised during this brief hearing. This
Commission is a tribunal and not a court as such, the distinction being that the Commission is to act with a minimum of legal
form and technicality, and unrepresented parties frequently appear in the Commission. All of the Commissioners are quite used
to dealing with applicants in person, as well as respondents who appear in person, and this frequently occurs.

6 The Commission is bound to act according to the principles of natural justice and in the context of appearances in the
Commission the observance of natural justice does not require that a party be legally represented. What is fair in a given
situation depends upon the circumstances. An unrepresented party and certainly in this Commission, is entitled to receive
advice and assistance from the Commissioner in order to diminish as far as possible the disadvantage which he or she would
ordinarily suffer when faced with by a lawyer on the other side while not conferring on that unrepresented party a positive
advantage over the represented opponent (Davidson v Aboriginal & Islander Child Care Agency (1998) 105 IR 1 at 6 per Ross
VP).

7 While Mr Jeeves himself may not prepare his case with the method, and perhaps the practice, of a legal practitioner, he is in no
different a position from the many unrepresented parties who appear in the Commission and do so without any suggestion of
prejudice on their part for being unrepresented. Furthermore Mr Jeeves has together with his education, which is an advantage
in a person who is unrepresented, the direct knowledge of his participation in all of the events which are to be the subject of
this hearing. In that regard, I can at least pass this observation: the Reply which was filed by Mr Jeeves in response to the
Respondent�s Further and Better Particulars addresses, at least in my preliminary observation, reasonably comprehensively and
with some knowledge on his part the events and the issues that were raised in the Further and Better Particulars. Certainly my
reading of that document does not suggest to me that Mr Jeeves will suffer a serious injustice if the adjournment was not
granted and he represented himself.

8 I might add that this hearing involves an allegation of misconduct on the part of Mr Jeeves and thus the respondent will be
presenting its evidence first and Mr Jeeves will be replying. If it became apparent during the course of the proceedings that the
fact that Mr Jeeves is unrepresented has meant that he had misunderstood an issue, or if I formed the opinion that his
inexperience has meant that he was not in a position to complete the presentation of his evidence, then an adjournment of
perhaps a short duration to suit the circumstances might then be considered to allow him some time in order to compose his
reply, provided that that in turn does not cause some irreparable substantive or procedural injustice to the respondent (Titan v
Babic (1994) 126 ALR 455 at 464). That would be a matter of fairness to be considered at the time.

9 As to the prejudice to the respondent if the adjournment is granted, the respondent submits that the injustice to it arises from
the inconvenience, to which Mr Mulhall referred, and also the question of cost which has been described as a significant cost.
The injustice to the respondent, to the extent that it is measurable, is something which is able to be met by the Commission
ordering Mr Jeeves to pay costs and in this case, in the context of an adjournment, the costs thrown away by the respondent
resulting directly from the late notice of the adjournment. I note, however, that in the submission that was put on his behalf this
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afternoon Mr Jeeves describes himself as unemployed and impecunious. Whether that has any implication for an Order for
costs is perhaps debateable but nevertheless in balancing the issues of whether there is a serious injustice to Mr Jeeves if the
adjournment is not granted and the serious injustice to the respondent if it is, the injustice to the respondent can at least in
principle be met by an Order for costs in favour of the respondent.

10 If the matter was to end there, I would form the conclusion on the grounds as I have spoken of them so far, that I would not be
satisfied that Mr Jeeves would suffer a serious injustice that is greater than the serious injustice to the respondent. I will,
however, now turn to two other matters.

11 In my view, Mr Jeeves is on somewhat stronger ground in relation to the prejudice said to be suffered by him due to the two
month delay by the respondent in providing discovery of documents. It is said that this precluded Mr Jeeves from properly
considering the documents even if he was competent to do so. I can understand that, in principle, if the reason for the
respondent�s delay in providing discovery was because there is a significant volume of documents, then equally it might be
said that to provide discovery within a week of the commencement of the hearing would cause an injustice to the applicant
which could only really be met by an adjournment to allow him a proper opportunity to examine the documents. Nevertheless,
I return to the comments that I made earlier that in my view, and with due respect to the submissions of Mr Auguste, Mr Jeeves
is the best judge of what is in the discovered documents and as of yesterday, and indeed in the proceedings before me last week
in Chambers, he did not raise any issue of prejudice from the volume of the documents. I would at least have expected him to
have stated that there is a large volume there to look at even if, on the submission of Mr Auguste, he was unaware of precisely
what it is that he might wish to do with the documents. I therefore do not attach a great weight at least for the purposes of
prejudice to the Respondent�s late discovery.

12 The remaining matter however, is something which has caused me concern and that is the issue of Mr Jeeves� stated illness this
afternoon. As I put to Mr Mulhall, all of us can become indisposed at critical times. I note the comment, perhaps not directly
but indirectly, of Mr Mulhall regarding the respondent not accepting that the stated illness is genuine, however, there has been
nothing in the conduct of Mr Jeeves in the Commission�s proceedings which would lead me to conclude that I should not
accept the submission that is made on his behalf that he is ill this afternoon.

13 I would therefore grant the adjournment at least for this afternoon because I do not believe we should go ahead in his absence.
I also accept, to the extent that it was offered, the offer that Mr Jeeves present a medical certificate to the Commission, with a
copy to the respondent, for his indisposition this afternoon.

14 If this hearing was set down just for this one day, Mr Jeeves would have achieved the adjournment he seeks for at least that
reason although, I hasten to add, not for the other reasons that he has put forward.

15 That however then brings into focus what is to happen from here because tomorrow and the following day are also set aside for
the hearing. This is not a matter that either of you have directly addressed, however, my present intention would be this.
Having granted the adjournment on the basis that Mr Jeeves is indisposed this afternoon, I would nevertheless intend to
reconvene tomorrow. My suggestion would be that I request Mr Jeeves to notify the Commission and the respondent by
9:30 am tomorrow whether he is able to attend. If he is able to attend then it would be my intention to commence the hearing
which would of course be the commencement of the respondent�s case. If Mr Jeeves advises that he is not available, then the
hearing would not go ahead, because we would be tomorrow in the same position as we are in this afternoon. However, I
foreshadow then that I will require a medical certificate from him with a copy to the respondent. Further, I would reserve to the
respondent the right to claim an Order for costs thrown away if this matter does not proceed tomorrow.

16 I do so for reasons of caution, I suspect in this sense. If Mr Jeeves is genuinely ill and it is something that came across him in
the way that all of us from time to time become ill, then I would not necessarily see an application for an Order for costs
succeeding on that basis, but I would not in any sense prevent an argument being put because there may well be issues that I
have not taken into account. If however the illness, or the stated reason for illness, is challenged by the respondent and it forms
an issue of itself then certainly an application for an Order for costs is able to be pursued, within the limits of the legislation, by
the respondent.

17 Decision accordingly.

____________________

2002 WAIRC 04694
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK JOSEPH JOLLY, APPLICANT
v.
ABA AUTOMATIC GATES (W.A.), RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 22 JANUARY 2002
FILE NO. APPLICATION 839 OF 2001
CITATION NO. 2002 WAIRC 04694
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr M. Jolly
Respondent Mr D. Jones (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 Mr Mark Jolly claims that he was dismissed on 20 April 2001 and in his Notice of Application he states in Attachment A, that
�To be dismissed on the spot the way I was for what Toni (the boss) assumed was a mistake I had made while connecting an
intercom as instructed. I feel this to be totally unfair.�
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2 In my view, the evidence shows that the intercom was burnt out on that day and that it did indeed lead to Mr Jolly�s dismissal.
It did so, because as Mr Henger says, on that day he telephoned his wife to say �I cannot work with Mr Jolly anymore, give
him notice� and Mrs Henger says that she did so. So whether Mr Jolly was dismissed �on the spot� as he says or whether he
was given notice on the day, he was dismissed on that day.

3 It also seems to me that the vast bulk of the reason why the dismissal occurred are the events of that day. The events of the day
include the burnt intercom incident and on Mr Henger�s evidence also, the language that was used by Mr Jolly at the time
(which Mr Jolly admits that he used) and also him throwing tools. Mr Jolly admits that he threw tools although he says they are
his own and he merely threw them into the tool box. That is the dismissal which occurred and whether it was unfair, in my
view, depends upon the reason for the intercom being burnt out.

4 It is Mr Henger�s evidence that it was incorrectly wired by Mr Jolly. I have no reason not to accept Mr Henger�s evidence. He
was the person who oversaw its repair and its re-installation and he was cross-examined by Mr Jolly and in my view his
evidence stood up to the cross-examination. Therefore, on the evidence that I have before me, even if Mr Jolly does not accept
it himself, on the evidence that I have before me, the reason for the intercom being burnt out was that it was incorrectly wired
by Mr Jolly. The evidence also is that the burning of the intercom was a serious matter in the sense that it took time for the
repair to occur and as a result it had an adverse effect on the business of the employer. That is clear directly from
Ms Mitchell�s evidence and also indirectly from Mr Henger�s evidence, he being aware that his business was not asked to
tender for the balance of the fencing work. Therefore, Mr Jolly�s action led to a serious detriment to his employer�s business.

5 As to the bad language that was used, that then brings into focus when the dismissal occurred. I am not persuaded from all of
the evidence that Mr Jolly�s admitted bad language occurred after the dismissal. In my view, it occurred whilst he was still
employed. My assessment of the evidence is that it is far more likely that Mr Jolly used the language that he did when
Mr Henger said �it looks like you have burnt out the intercom and I want you to leave�. That is in part because my
understanding of the language that was used, deleting the expletives, was that Mr Jolly was upset that he was being accused of
the fault and being blamed whenever anything went wrong. It therefore seems to me, on the evidence, likely that when Mr
Henger said �it looks like you have burnt out the intercom�, that is when Mr Jolly used the language that he did and I suspect
also then threw the tools that he did.

6 I also tend to prefer Mr Henger�s evidence that Mr Jolly was not dismissed at that time. I accept that Mr Henger telephoned
Mrs Henger after the incident, as he and she have both described, and that it was during that conversation that Mr Henger
stated that he wanted Mr Jolly to be given a week�s notice. I do not think he would have said so had he already in his own
mind dismissed Mr Jolly. Also, in my assessment there is the evidence from Ms Mitchell that she recalls Mr Henger saying
that he had �sent Mr Jolly off� and I do not interpret her words to mean that Mr Henger was saying that he had dismissed Mr
Jolly. So, on the evidence I find it far more likely that Mr Jolly was dismissed by Mrs Henger giving one week�s notice to him
when he returned to the workshop and the office.

7 In my assessment therefore, given the reason why the intercom was burnt out, the use of the bad language towards Mr Henger
and the issue of the throwing of tools (whether his own or his employer�s tools does not seem to matter to me, it was merely
the gesture) then I think Mr Jolly would face great difficulty in showing that his dismissal was unfair.

8 Even if, as Mr Jolly alleges, it was a summary dismissal on the spot, then similarly I suspect it was not unfair if, on the
evidence, it was Mr Jolly that burnt out the intercom through his actions together with the other parts of that particular incident.

9 I am also not persuaded, despite Attachment A, that Mr Jolly�s contribution to the business was as good as he states and that is
in part because of the evidence of the broken monitor in the workshop whilst Mr Jolly was wearing thongs. Even though he
says there was no direct contribution of the thongs to his tripping over the cables, it is at the very least not helpful to Mr Jolly�s
argument that he was wearing thongs at the time even if he had a medical reason for doing so. The monitor was dragged off by
him tripping on the cables and there is evidence of the two other faults which came to light after his dismissal.

10 In a matter of this nature when there is a claim of unfair dismissal, fairness is not just to be looked at from one side but rather it
is a view of both sides and Mr Jolly has not persuaded me on the evidence that it was unfair to dismiss him when these things
had occurred in the first weeks of his employment. So for those reasons Mr Jolly, I am going to dismiss your claim.

11 Order accordingly.
_________
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Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr M. Jolly
Respondent Mr D. Jones (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Jolly on his own behalf as the applicant and Mr D. Jones (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act). The applicant Ms

Susan McCaskie applied to the Commission on 22 May 2001 alleging that she was harshly, unfairly or oppressively terminated
from her employment on 1 May 2001. The applicant at that time was employed by Jobs South West (the respondent) as a
Senior Employment Consultant. The applicant in her claim stated, �I would be seeking compensation for all of the above
which has cost me both physically, monetry & mentally�

2 In the notice of answer and counterproposal filed in the Commission on 5 June 2001, the respondent claimed that the
Commission is without jurisdiction to deal with the matter as the applicant tendered her resignation and therefore no
termination occurred at the initiative of the employer.

3 At hearing Mr McCorry, agent for the applicant, sought orders from the Commission that reinstatement was impracticable and
that the respondent should pay to the applicant six months compensation being $24,922.00, comprised of the following
amounts�
• $5,000 loss of salary per annum
• $10,000 loss of the use of a motor vehicle
• $7,762.50 loss of wages before reemployment of 9 weeks at the rate of $862.50 per week
• $17,160.00 additional motor vehicle expenses involved in the applicant travelling to her new employment ($110 per week

multiplied by 156 weeks, the 3 year term of the new contract)
The figure used by the applicant for remuneration purposes was a salary of $44,850 per annum plus the use of the motor
vehicle valued at $10,000 per annum, giving an annual package of $54,850. The claim for motor vehicle was later deleted
leaving a claim for $22,425. The issue of whether Ms McCaskie�s employment status was casual was not pursued at hearing
by the respondent.

4 Evidence at the hearing was given by the applicant Ms Susan Anne McCaskie and on behalf of the respondent by Ms Alison
Palmer, the Executive Officer and Mr Andrew Warren, the Employment Division Manager.

5 Ms McCaskie�s evidence is that she commenced employment with Jobs South-West as a receptionist/administration officer.
Her initial employment was as a casual and she was subsequently made an employment consultant. Her original contract is
[Exhibit SAM1] and she says that there were no changes to that contract other than her pay increased and her job title and
duties changed when she was promoted to senior employment consultant in May 2000.

6 In March 2001 she says that she was placed on casual employment by Mr Warren, her direct supervisor. He telephoned her to
advise her that as there was no further funding from Government at that time, the business having filled the number of jobs
allocated in their contract. She would have to change to casual until further funding (ie job placement targets) was received.
Ms McCaskie says that her wage then increased to $23 per hour and her duties and hours (37.5 hours per week) remained the
same. She says that past that date she was paid some sick leave and annual leave absences on entitlements which had accrued
previously, but was not paid for public holidays.

7 Ms McCaskie�s line of supervision was to Mr Warren, as employment director, and then to Ms Palmer. She says that her work
relationship with Mr Warren was good and that she helped him learn the systems of Jobs South-West when he came in October
2000. Her work relationship with Ms Palmer was distant as she did not have much contact with her. Neither superior made any
complaints to Ms McCaskie about her performance.

8 On 24 April 2001 Mr Warren asked Ms McCaskie to attend a meeting with Ms Palmer and himself at 4.00pm on 1 May
2001 to discuss some changes in the management of Jobs South West. She asked him, �Is it going to be constructive� and he
replied, �I will make sure its constructive�. She says she asked the question as he had not supplied much detail about the
meeting.

9 Ms McCaskie says that she was called into Ms Palmer�s office at 3.30 pm on 1 May 2001, and was told by Ms Palmer that they
were going to discuss her performance. Ms McCaskie was asked to describe her duties as senior employment consultant. Ms
McCaskie explained her duties, Ms Palmer agreed with the description and then Mr Warren stated that he had some difficulties
with Ms McCaskie�s performance. He accussed her of undermining his position as manager with other staff at some drinks
following a meeting of employment consultants on 19 April 2001. Ms McCaskie says that she never attended such a meeting.
At that time she had to be driven home from work by her partner due to a recent operation. She advised Mr Warren that she
was not at the meeting.

10 Mr Warren also alleged that Ms McCaskie had wrongly submitted claims for job placements. She advised that the timing of the
claims did not matter. He alleged also that she had missed two claims, but did not give her the details. He accused her of
mistaking some interview dates. This was the same interview which Mr Warren had assisted her with that day and about which
he had made no comment.
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11 Ms McCaskie says that�
�I got to a point where I didn�t really feel that the meeting was going anywhere productive, so I made a comment and I said,
�Is there anything constructive going to come out of this meeting?� which was my point at the beginning and I was told,
�No, we were going to dismiss you today. You will leave today.� (Transcript p16)

12 Ms McCaskie asked for her union representative, and she says Ms Palmer stated�
�Well, you realise if you bring the union into this you�ll have to disprove everything that we�re saying here today and that
could be hard. It would be better if you resigned because in the industry like this it would look better for you if you
resigned.�

Ms McCaskie said, �I don�t want to resign. That would be a lie.� (Transcript p16)
13 Ms McCaskie says that she was distraught, wanted to leave and was not permitted to do so, but finally they allowed her a ten

minutes break in the office while they went outside and had a cigarette. She was crying and Mark Kain, another employment
consultant, came in and asked what had happened. She told him she had been asked to resign or be sacked and he left when she
indicated that there was nothing he could assist with.

14 On their return Ms Palmer ripped off a piece of paper and threw it across the table with a pen and dictated to Ms McCaskie a
resignation statement for her to write and sign. She wrote it out, signed it but cannot remember whether she dated it. Mr
Warren said they would pay her two weeks notice and provide a reference. She left the office, packed her goods and rang her
partner to collect her. She says that she signed the letter under duress and because she wanted to get out of the room and
wanted to leave as she was being treated like an animal not a human being.

15 Under cross-examination Ms McCaskie confirmed that her gross annual salary from 18 May 2000 to 28 February 2001 as a
senior employment consultant was $35,723 [Exhibit R1]. As part of her responsibilities she had to control and monitor all job
vacancies and claims through the integrated employment system.

16 On 31 January 2001 she had a discussion with Ms Danissa Konency, the Centre Manager of the Busselton branch of Jobs
South West who said that she was giving Ms McCaskie a verbal warning. The warning was for Ms McCaskie to alter her
behaviour relating to resolving her grievances through inappropriate means, which negatively reflected on staff attitudes and
perpetuated incorrect information. Ms McCaskie did not think any of that was relevant and walked out of the room. Ms
McCaskie says there were no other discussions or warnings about her performance other than a meeting with Penny Crittell on
3 November 1999 when she went through a list of items compiled by Jenny Cruickshank of tasks she had missed. Ms
McCaskie went through these, crossed most out, initialled it to say that it was not true and that was the end of that.

17 She also had a meeting with Ms Palmer on 12 May 1999 where Ms Palmer complained that staff would leave the Busselton
office due to the sub-culture forming there. Ms McCaskie asked that the problems be addressed to her and a meeting was to
occur which never happened.

18 Ms McCaskie says that at the meeting on 1 May 2001 she was asked about staff follow-up and support to other staff, but not
about time recording or lateness or previous formal warnings.

19 Ms McCaskie is currently employed as an Employment Consultant with Employment National in Bunbury. She has been in
that position since 1 July 2001 and receives a salary of $39,000 per annum. She was not employed between the time of
dismissal and this new job. She applied unsuccessfully for two jobs in Mandurah and two jobs in Perth as an employment
consultant during this period. She received unemployment benefits totalling $760.

20 Ms Alison Palmer gave evidence that she has been the executive officer at Jobs South West since its inception, ie May 1998.
She says that supervisors on several occasions brought to her attention serious concerns about Ms McCaskie�s performance.
These concerns related to�

��talking about other staff members in a derogatory way, undermining staff morale, issues about other people�s
performance, issues related to Sue�s back-up and support of her other staff, basically not being there on time, not doing
things, having late lunches, going out for hair appointments and getting her nails done. Things like that.� (Transcript p38)

21 She says that Ms McCaskie was paid the casual equivalent of her salary as a senior employment consultant at the time of her
departure and her remuneration did not include the use of a motor vehicle.

22 As to the meeting of 1 May 2001 Ms Palmer says that she was informed by Mr Warren of the meeting. He wanted her there
and he intended to address a number of grievances about performance with her. She advised Ms McCaskie that the meeting
was to discuss aspects of her performance and asked her to state what were her main duties. Ms McCaskie said she did her job
very well and gave good support to other staff. Ms Palmer said she had had numerous complaints concerning Ms McCaskie
and invited Mr Warren to comment. Mr Warren covered problems with time-keeping, lack of following procedure for claims
for placements and the undermining of Mr Warren at a meeting of staff.

23 Ms Palmer says that Ms McCaskie became agitated and very upset. Ms McCaskie refuted any complaints about her. She
refused to enter into any conversations about performance and preferred to talk about friendships within the organisation. She
accused Ms Palmer of never liking her and told Mr Warren, �I thought you were my friend�. Ms McCaskie denied being at the
meeting of 19 April 2001 and Mr Warren said he would follow-up to get written statements from the other staff members. Ms
McCaskie asked for legal or union representation, was granted her request and then declined to telephone anyone. Ms Palmer
says that Mr Warren and she offered to stop the meeting and Ms McCaskie said she would continue with the meeting. Ms
Palmer�s evidence is�

�We offered the opportunity to stop so she could call and see if her - - the person she wanted to be there could be there
and she said, �No, it�s all right. I�ll continue on.� So we did. Then I think Sue turned to Andy and said, �Are you going to
dismiss me?� and Andy said, �It may come to that� or words to that effect. And at that point I said, �We have options�
and I said to Sue that she also had options, one of which, of course, was the option to resign. I did say that she ought to
consider her future; that it - - that her opportunities for future employment may be better that way. (Transcript p.45)

24 Ms Palmer says the applicant asked for some time to think about things and Mr Warren and Mr Palmer agreed to leave her for
10 to 15 minutes. They saw Mr Kain speaking to Ms McCaskie but could not hear the conversation. When they returned to the
office Ms McCaskie said, �Okay, then I�ll resign�. Ms McCaskie said she did not know how to resign. Ms Palmer says that she
told her the procedure but did not dictate the words.  Ms Palmer read the resignation, accepted it and asked Ms McCaskie to
pack up her belongings and leave.

25 Mr Warren suggested that Ms McCaskie be paid for two weeks in lieu of notice. Ms Palmer says that she did not intend to
dismiss Ms McCaskie at the meeting; her intention was to investigate the complaints concerning the staff meeting and the
incorrect claims. She was to go through the grievance procedure and there was to be a further investigation.
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26 Ms Palmer says that she made notes of the meeting that night. The meeting lasted over two hours until almost 6pm. Ms
McCaskie was told by Ms Palmer that she wanted to know by the end of the day what her choice was concerning the options
outlined to her; one of the options was that Ms McCaskie be suspended pending further investigation.

27 Mr Andrew Warren, the employment division manager for Jobs South West, gave evidence that he was Ms McCaskie�s direct
supervisor from October 2000 until 1 May 2001. He arranged the meeting with Ms McCaskie and Ms Palmer and advised Ms
McCaskie that it concerned performance matters. At the meeting on 1 May 2001 Ms Palmer advised Ms McCaskie as to the
intent of the meeting, asked about her duties and about her dealings with other staff. Mr Warren then spoke to Ms McCaskie
about timekeeping and his concerns about a meeting of staff. Ms McCaskie said that she was not present at that meeting and
Mr Warren stated that he would investigate further with other staff. He then discussed the placement claim procedure and
produced printouts from the system. Ms McCaskie did not respond to much that was put to her and became fairly upset. The
applicant said that she wanted a representative present but then declined when advised that the meeting could be adjourned for
her to obtain representation. Ms McCaskie asked for time to think about resigning. Ms Palmer and Mr Warren left the room for
15 minutes and Mr Kain joined Ms McCaskie for about 5 minutes. On return to the office Ms McCaskie said that she had
decided she would resign. Ms Palmer gave the applicant some advice on resigning but did not dictate the words.

28 Mr Warren says that there was no intention to dismiss Ms McCaskie. He had intended to undertake further investigation and
perhaps disciplinary action. Mr Warren made a list of items to go through at the meeting and then made a detailed note of the
meeting that night which he typed the next day. Mr Warren says that none of the three issues that were discussed with Ms
McCaskie were dismissible offences either taken separately or together.

29 I doubt the reliability of Ms McCaskie�s evidence especially, in her view, the absence of any real, legitimate complaint about
her performance. Her own evidence on this was at best reluctant and at times contradictory. Under re-examination Ms
McCaskie had recall of a meeting with Ms Konency on 16 February 2001 which she previously denied had occurred. Her
evidence was that staff had no confidence in Ms Konency as Centre Manager. She gave evidence that she had little to do with
Ms Palmer, yet she also said under cross-examination that Ms Palmer, in relation to a job matching reconciliation task that she
says was making her physically sick, �still kept pounding them into me and telling me I had to do them�. Ms Palmer gave
evidence that there was not much contact between Ms McCaskie and her. I was left with little confidence in Ms McCaskie�s
evidence.

30 I have greater confidence in the evidence given by Ms Palmer and Mr Warren. Mr Warren says that he suffers from short-term
memory loss and did not recall various details. My impression of his evidence is that he on occasion did not understand the
question put to him and hesitated in that respect. Nevertheless I have confidence that the account he gave of the meeting was
reliable and accurate from his perspective. I also consider that Ms Palmer gave a direct and credible account of matters from
her point of view. I would prefer the evidence of Ms Palmer and Mr Warren to that of the applicant.

31 The matter rests on who terminated the contract of employment (Attorney General v Western Australian Prison Officer�s
Union 75 WAIG 3166). Did Ms McCaskie resign or did the respondent effect the termination under duress by having Ms
McCaskie write out her letter of resignation? The only evidence brought forward is that of the three members of staff who
attended the interview. The other person who could have given evidence was apparently Mr Kain who was not called to give
evidence. The evidence of Ms McCaskie is that she was under such pressure, and simply wanted to get out of the room, that
she wrote out a letter of resignation dictated to her by Ms Palmer. I take from her evidence that on a number of occasions
previously, when other supervisors had raised queries with her about her work, she was not so reticent. She had variously
corrected a list of complaints, queried whether a written or formal warning was given and on more than one occasion walked
out of the discussion. In her evidence she was somewhat dismissive of any previous attempts to query her work. I did not get
the impression that she was easily pressured, rather my impression from her evidence was that she was perfectly capable of
expressing her opinion and sticking up for herself. My impression also was that her approach to criticism was to deny faults in
her work or attitude and to blame others.

32 In short form I find that Ms McCaskie resigned her employment at the meeting of 1 May 2001 and was not dismissed by the
employer or constructively dismissed (as covered in the respondent�s submissions). She was not pushed from her job. I
consider this to be the more probable scenario for the following reasons. I find as follows. Mr Warren and Ms Palmer clearly
had performance issues with Ms McCaskie and established a meeting to address these. Ms McCaskie may not have been aware
of the detail of these concerns but was aware in my view that the discussion was to be about her performance. Ms McCaskie
was counselled on previous occasions about her attitude to staff and handling of job placement claims. Her attitude at the
meeting on 1 May 2001, as had occurred previously was to deny or fail to address the concerns. Ms McCaskie became very
upset at the challenge to her performance. Mr Warren was to undertake further investigation of other staff. The investigation
was to determine whether Ms McCaskie attended an earlier meeting of staff and spoke so as to undermine Mr Warren�s
authority. Ms McCaskie wanted to know what were her options and was advised by Ms Palmer that one option was to resign.
Alternatively, she was to be suspended pending further investigation. Ms McCaskie was to provide an answer that day. Ms
McCaskie asked for a break in the meeting to consider her position, was granted a break, spoke to Mr Kain and decided to
resign. I can only speculate as to why Ms McCaskie chose that course and I expect that it is because she did not want further
investigation. Her evidence is that she was under duress, had little choice other than to resign or be sacked that day and I
simply do not accept this as plausible. Her suspension and further investigation was to be undertaken.

33 Ms McCaskie did not give me the impression that she was easily pressured, either from the direct evidence she gave as to how
she treated earlier discussions about performance or from viewing her give evidence. I have little doubt that she could deal
with such a meeting quite competently, albeit she was upset at that meeting. Likewise Mr Warren in particular did not leave me
with an impression of someone drawn to pressurising one of his staff to resign. Similarly I do not accept as plausible the
evidence of Ms McCaskie that Ms Palmer dictated the words of what was a very simple resignation letter to Ms McCaskie for
her to simply passively accept and write out. Again if Ms McCaskie�s motivation at that point was to get out of the room she
could just have left. I do not accept either that if she did not present the letter then and there that she was going to be dismissed.
Mr Warren gave very credible evidence, consistent with that of Ms Palmer, that he wanted to check with other staff Ms
McCaskie�s claim that she had not attended the staff discussion on 19 April 2001 and that the problems encountered with Ms
McCaskie were not dismissible matters. Ms Palmer had a potentially different view.

34 Mr McCorry on behalf of the applicant sought to challenge the conduct of the respondent�s case for what he says was the
failure to produce contemporaneous notes. He says that this should bring into doubt the reliability of the notes and the
witnesses. Further he maintains that Ms Palmer read from the notes [Exhibit AP2] in giving her evidence in chief. None of
these contentions have any substance. Ms Palmer�s evidence is consistent with [Exhibit AP2]. Leaving aside the fact that she
referred to these notes during her evidence but did not read from them, she was prevented by the Commission from further
referring to them. There was no reluctance by the respondent to produce the notes and there was no verbatim report of the
notes. Indeed the sequence of events in the notes and Ms Palmer�s evidence vary somewhat, but not for any matter of
significance. Discovery of documents was not pursued by the applicant prior to hearing and in the case of Mr Warren was not
followed up at the hearing. The applicant did not object to Ms Palmer�s notes being tendered as an exhibit and then sought to
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rely on them. It is understandable why, as they would form the strongest part of the applicant�s case if parts were read in
isolation. Put simply Ms Palmer states that she put Ms McCaskie on notice that she could not remain in her position, she
presented the option to resign and wanted an answer that day. In other words Ms McCaskie was in a difficult situation. I
consider [Exhibit AP2] to be a reliable account of what transpired at the meeting of 1 May 2001. Read in its full context it
leads me also to the conclusion that it was Ms McCaskie who terminated the contract of employment. The notes also include
the following in reference to Ms McCaskie�

�Sue was indicating signs of being both tearful and angry; however, there was little by way of disputing the evidence
before her, rather all responses were centred towards either blaming other staff of deflecting the issue away from the
evidence in favour of trying to point the problems to issues of personal relationships.�

My assessment of Ms McCaskie�s evidence leaves me with the same impression.
35 Mr McCorry also submits that the respondent failed to put much of the case against McCaskie to her in their questioning and

hence offended the principle in Browne v Dunn [1894] 6 R 67. This argument has no real substance in my view. Finally, it is
said on behalf of the applicant that the discipline procedure contained in paragraphs 20 and 22 of the applicant�s contract was
not followed. The applicant was not given written notice of the intention to initiate disciplinary procedures or the substance of
the grievances. This submission has merit in that neither Ms Palmer nor Mr Warren followed the correct procedure as
stipulated in the contract. The respondent did not really challenge this, but it is but one factor to consider. I balance this against
the fact that in my view Ms McCaskie knew that the meeting with Ms Palmer and Mr Warren was to discuss her performance
and did not challenge the process in the course of the discussion, she simply rejected the claims of her supervisors. I do not
find that this lack of application of the contract of itself sufficient to somehow then conclude that there was a dismissal and that
dismissal was unfair. That would be, in my view, a wrong conclusion from the facts of the meeting.

36 Given my conclusion that Ms McCaskie resigned her employment of her own volition I would dismiss the application for want
of prosecution.

_________
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Order
HAVING heard Mr G McCorry on behalf of the applicant and Mr K Godfrey on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act). The applicant Ms Jennifer

Monteith alleges that she was dismissed unfairly on 14 June 2001 by Mr Michael Cutler, a director of Saruman Holdings, one
of the respondent companies. The parties are in dispute about a number of issues but the key issues being the commencement
date of Ms Monteith�s employment, her employment status at time of termination (ie whether she was casual or full time) and
whether she effectively resigned or was dismissed.

2 The respondents operate a new restaurant venture, Oceanus at City Beach, which opened formally on 24 May 2001. Prior to
that date it had been trading since 3 May 2001 and it had catered for a wedding on 24 April 2001. The applicant says she was
employed in February 2001 as the Restaurant Manager on a package of $50,000 per year. The package included $45,000 per
annum in salary, $5000 per annum for food and beverage expenses and superannuation. The applicant says she was involved
heavily in the setting up of the restaurant as she was approached by Mr Cutler in January 2001 to assist with the new venture.
Co-owners of the new venture were Tom and Helen Galopoulos, who were directors of the other respondent company,
Valhalla Holdings. Ms Monteith says she met Mr Galopoulos in late January early February at Oceanus. He showed her around
the site. Mr Galopoulos went overseas in late May 2001 and following his departure conflict arose between Mrs Galopoulos
and the applicant which, at the applicant�s request, finally led to a meeting of the directors of the respondent companies on
14 June 2001, following which the applicant�s services were terminated.

3 The applicant�s evidence is that she shared a restaurant venture with Mr Cutler between 1992 and 2000. It is on the basis of
this relationship that he approached her in January 2001 to assist with the Oceanus restaurant. She was involved in writing
advertisements, hiring staff, writing an induction manual and assistance with a wide range of tasks in setting up the restaurant.
These tasks included meeting with the interior designer to view tiles, tables, carpets and furnishings. In conjunction with Mrs
Galopoulos the applicant went shopping for equipment for the restaurant. On 26 March 2001 having worked for the respondent
and not received any monies, she asked Mr Cutler for payment. It was agreed she would be paid $400 per week, then and a
salary of $45,000 per annum from the time the restaurant opened. She says as a result of the engagement of the Executive
Chef, Mr Andrew Main and his salary being $55,000 she queried Mr Cutler about her salary and was advised that it would be
reviewed 3-6 months from commencement of the restaurant.

4 Ms Monteith discussed her title with Mr Cutler which had been Restaurant Manager/Operations Manager. She says on the
week of the opening Mr Cutler suggested she be called Restaurant Manager as Operations Manager did not sound appropriate.
He was the General Manager of the restaurant. Her position was to be full time and it was not to be a probationary
appointment. The restaurant, on formal opening, traded very well and she worked long hours, six days a week. On Sunday,
28 May 2001 she was due at the restaurant at 11am, could not attend due to her son, and arrived late at approximately noon.
She rang to advise Mr Galopoulos of this. On that day she says she had a heated exchange with Mr Cutler as certain things had
not been done due to her late arrival. The next day she met with Mr Galopoulos and Mr Cutler to discuss the issue. The
applicant says Mr Galopoulos showed her a letter that had been written to a staff member at another business (presumably
owned by him) and told Ms Monteith she could not be late. She was offended by this as she says she had worked very long
hours and thought his comment was unfair. Apart from this exchange she says the meeting was a normal meeting to discuss the
operations of the restaurant.

5 Following Mr Galopoulos� departure overseas, Ms Monteith says that her relationship with Mrs Galopoulos deteriorated. Her
relationship with Mr Galopoulos she says had been �absolutely fine�. Mrs Galopoulos increased her attendance at the
restaurant and she seemed to ignore Ms Monteith. On one occasion Mrs Galopoulos had a guest with her, Vince, and in front
of the applicant discussed aspects of the applicant�s job with Vince to Ms Monteith�s embarrassment. The tenor of this
evidence is that Mrs Galopoulos was critical of Ms Monteith, which she found strange, as Vince was very positive about the
restaurant. Ms Monteith says that Mrs Galopoulos avoided her and she was not clear as to why. The applicant says she
approached Mrs Galopoulos to discuss the issue. Her reply was that she was not here to make friends. Mrs Galopoulos
complained to the applicant that things were not being completed.

6 Ms Monteith says she raised daily with Mr Cutler the problems she was incurring with Mrs Galopoulos. Mr Cutler was very
busy and did not address the issue however, staff were starting to notice and the applicant decided she wanted resolution of the
issue. She asked Mr Cutler to call a meeting between Mrs Galopoulos, Mr Arthur Glassby (who at that stage was a director of
Valhalla) and himself. At the conclusion of a one hour meeting, Mrs Galopoulos and Mr Glassby walked passed the applicant
who was on the floor of the restaurant. The applicant went to see Mr Cutler to ascertain what had been said. Ms Monteith
commented that �she doesn�t want me here�, and Mr Cutler replied, �yes�. He stated that Mrs Galopoulos had lost confidence
in the applicant and he did not know why but it was personal. Ms Monteith says that Mr Cutler was upset and said that he was
sorry. Mr Cutler and Ms Monteith then sat in the restaurant, shared a bottle of wine and had a discussion for about two hours.

7 The week before the termination Ms Monteith said she spoke with Mr Cutler about making changes to her hours. She worked
Wednesday to Sunday and attempted to have Monday and Tuesday off. She wanted Sunday off to spend time with her 14 year
old son. She says she had been working long hours as the restaurant was very busy. Ms Monteith says that nothing was
resolved from the discussion with Mr Cutler, Mr Cutler did mention casual employment but nothing was agreed.

8 Ms Monteith says that after her dismissal she was shell shocked for eight weeks. In August 2001 she registered with Integrated
Employment, a placement agency. She found it difficult to gain employment. She secured 3 days employment through this
agency. In September 2001 she applied for a job as Events Co-ordinator at Burswood Casino and was not successful. She also
registered with another employment agency as she did not believe the previous agency had been very useful.

9 Ms Monteith gave evidence that she had not seen the payroll advice [Exhibit JSM 8] prior to the hearing. She could not really
explain the payments contained therein. She says on 26 June 2001 Mr Cutler rang her to see whether she had received payment
for two weeks notice and some other monies. She received an abusive call from Mr Galopoulos on 17 July 2001. Mr Cutler
followed up with a call and there was an exchange of correspondence [Exhibit JSM 5]. Mr Cutler delivered the letter to Ms
Monteith in person.

10 Under cross-examination the applicant says that she wrote her own job description [Exhibit R1]. She denies that when she was
employed by Mr Cutler he said that she would not get wages until the restaurant opened. She denies that Mr Galopoulos ever
told her that she was subject to three months probation. She commenced discussions with Mr Cutler about the restaurant in
January 2001 and believes her employment started about 13 February 2001. She cannot recall when Mr Galopoulos said that
she had the job. She says it would have been before 17 February 2001. She denies that she started work when she commenced
doing the interviews for floor staff. She denies that she agreed to be casual in discussion on 10 June 2001. She did not want to
reduce her hours, she wanted to change her hours so that she could spend one Sunday with her son. She denies saying to
Mr Cutler that if everyone was unhappy then she would leave. She denies that Mr Cutler said to her on the evening of 14 June
2001 that they had accepted her offer to resign. She spent about two hours discussing matters with Mr Cutler over a bottle of
wine. She must have referred to Mrs Galopoulos as a �fucking bitch� and said, �doesn�t she know how much I have done�.
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11 Ms Monteith gave evidence about receiving single parent benefit with a family supplement. She says she called Centrelink in
May 2001 to advise them she had full time employment and hence to cease the payment. She believes she may have to repay
some money.

12 The evidence of Mr Cutler is that he became interested in the restaurant venture in January 2001 and assisted with the tender
process. In February 2001 he decided he was in a position to take a financial stake in the venture and hence began as General
Manager. He had been a partner with Ms Monteith in Vultures Restaurant. That partnership ceased on 30 June 2000. He
approached the applicant in January 2001 and discussed her possible involvement in Oceanus Restaurant. In the week of
13 February 2001 he says he discussed with Ms Monteith her employment. He says both companies agreed some two weeks
later to employ her, and her duties were agreed in principle as per the job description. Salary was agreed at $45,000 per annum
to be reviewed after 3 months and to commence when the restaurant opened. At that stage they did not know the date of the
opening. The applicant prior to the opening, rendered some assistance on a day to day basis and it was fairly unstructured. All
final decisions were made by Mr Galopoulos or Mr Cutler. Ms Monteith did the interviews for the floor staff. Mr Cutler did the
interviews for the kitchen staff. They together interviewed one of the applicants for Executive Chef. He agreed to pay her for
four weeks prior to the opening at $500 per week. This was a gross figure and he says the figures in [Exhibit JSM8] are wrong.
He says the accountant made a mistake and paid the applicant $500 net. He wrote a cheque for her for $800 out of his own
account being two weeks payment. He took $100 out per week for tax. The restaurant traded 7 days a week from 10am until
the last customer. They tended to give staff two consecutive days off. Mrs Galopoulos helped around the restaurant and did PR
work talking to customers as did Mr Galopoulos.

13 Mr Cutler says Ms Monteith approached him regarding problems with hours and duties. The restaurant was very busy at that
time and Ms Monteith had difficulty completing the rosters. Mr Cutler took these over. Ms Monteith�s concerns about her
wages were largely not acted upon by Mr Cutler as he was too busy. The matter of salary was eventually discussed and
Ms Monteith agreed to leave it for 3 months. In relation to Ms Monteith�s concern about weekend work, he just �ran with it� as
the restaurant was too busy and could not do much about it. He says Ms Monteith battled to perform her duties adequately.
However, no director indicated to him that they had a problem with the applicant. Ms Monteith averaged about 50 hours per
week. In the final week Ms Monteith went on casual wages. She had approached him the week before regarding her ability to
do the job at the level required in terms of hours and weekend work. He says Ms Monteith suggested she go on casual and she
would help Mr Cutler out with the shifts. Mr Cutler agreed to this.

14 Ms Monteith asked Mr Cutler to organise the meeting with Mrs Galopoulos and Mr Glassby. The applicant was not to attend.
He says Ms Monteith had made it clear to him that she was happy to leave if everyone was not happy with her. At that meeting
on 14 June 2001 with Mrs Galopoulos, Mr Glassby and Mr Cutler, they discussed whether the applicant was coping and
decided to take up the applicant�s offer to leave. Mr Cutler says following that meeting he wanted to collect his thoughts and
make some notes prior to talking to the applicant. Ms Monteith, he says, stormed through the door and asked him what had
happened. Mr Cutler said it was not good news, they had lost confidence in her ability to do the job and she could not continue.
Mr Cutler says that Ms Monteith was very angry, swearing and abusing Mrs Galopoulos. Mr Cutler embraced her and said he
was sorry; they went to the restaurant and shared a bottle of wine. He decided it was best for applicant not to continue working.

15 At the meeting with Mrs Galopoulos and Mr Glassby they discussed paying the applicant holiday pay and three weeks for her
initial work at $500 per week plus some reimbursement for candles. He did not intend to dismiss the applicant and had not
decided to dismiss her.

16 He says the letter which he had delivered to the applicant [Exhibit JSM 6] is an accurate record of what happened.
17 Mr Cutler says any duties that Ms Monteith performed between 13 February 2001 and 26 March 2001 were purely because she

was interested. Her first payments for salary were made on 6 May 2001 and were backdated for two weeks to cover the
wedding of 22 April 2001. Ms Monteith asked initially for $50,000 in salary. Mr Cutler after discussion with Mr Glassby
advised her that she would be paid $45,000. This was to be paid when the restaurant opened. The initial wedding was a
success. They commenced a �soft opening� on 3 May 2001 and commenced formal opening on 24 May 2001 and were trading
successfully.

18 Mr Cutler says Ms Monteith asked him, via the meeting of 14 June 2001, to find out whether the problem with Mrs Galopoulos
was resolvable and whether she should stay on. He did not know whether Ms Monteith knew what the problem was and he did
not know what it was. The directors discussed whether Ms Monteith was coping and whether she could cope in the future.
Mrs Galopoulos said that the applicant was stressed and staff and clients had commented on it. Mr Cutler says that staff and
clients had not commented in similar terms to him. They discussed the applicant�s decision to go casual and had concerns
about hours and her unhappiness with the salary package. Her dress standards were mentioned as a concern of Mr and Mrs
Galopoulos. They reached a decision that the applicant did not want to continue and accepted that offer.

19 Mr Cutler says he did not have a problem with Ms Monteith although parts of her performance were good and parts were not.
Under cross-examination he says that he did not approach the applicant immediately after the directors discussion on 14 June
2001 as he wanted to get his facts together. He says the applicant knew that she might not have a job anymore. He was not
looking forward to talking to her. The purpose of the meeting was to see whether the differences were resolvable. He thought
Ms Monteith was upset when he advised her of the result of the meeting as the reality of the situation had set in. The decision
to accept her offer had been made and the applicant had told him that she would accept the decision. He says her agreement to
work casual was from 10 June 2001. He says Ms Monteith worked the Wednesday and Thursday of the following week as a
casual.

20 Evidence was given by Mrs Galopoulos that she used to do the banking and help out where she could behind the bar and by
talking to customers and the like. She used to go to the restaurant most days and when Mr Galopoulos went overseas she went
more frequently. Mr Galopoulos and she had concerns about the applicant and discussed these with each other. She did go
shopping with Ms Monteith on one occasion for equipment for the restaurant. Mrs Galopoulos gave evidence that the Sunday
prior to 14 June 2001, the applicant approached her and asked how she had performed that day. Mrs Galopoulos said that they
were busy yet the applicant remained at a table talking to her friends. She says the applicant indicated that if Mrs Galopoulos
was not happy then she would leave. Mrs Galopoulos said the applicant never asked to discuss any problems with her and she
would have discussed these if asked. She did have a discussion with the applicant on one day when she expressed the view that
she was there to run the restaurant not to make friends. Mrs Galopoulos said that Mr Galopoulos asked her to keep an eye on
Ms Monteith whilst he was away overseas. Mr Cutler called the meeting because Ms Monteith had asked him to ascertain the
problem. Mrs Galopoulos says that Mr Cutler indicated the applicant had said that she would go if they wanted her to. She says
if they had not had this offer they would not have dismissed her. In relation to the discussion with Vince she does not recall
discussing the applicant�s performance with Vince. She felt the applicant was not coping well with the restaurant. She thought
Ms Monteith was a fairly intense person. She was happy with the applicant�s performance at the wedding and had given her a
gift to say thank you.
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21 The evidence of Mr Glassby was that he was a retired bank officer having spent 42 years in banking most lately as Senior
Manager in Bankwest. At the time of discussion on 14 June 2001 he was a director of Valhalla as Mr Galopoulos was
overseas. He assisted Mr and Mrs Galopoulos with their businesses and with advice on staffing. He says the meeting on
14 June 2001 was called to discuss the applicant�s position and other minor matters. He was advised of the meeting by Mrs
Galopoulos, she asked him to attend. At the meeting Mr Cutler said that Ms Monteith had asked for the meeting to discuss
matters regarding her performance. If her performance was questioned she would resign. He says Ms Monteith had asked to go
on to casual staff. They decided to accept her resignation. He says she would not have been terminated otherwise.

22 Under cross-examination Mr Glassby said the deliberations were based on what Mr Cutler had advised. He says he did not
know about Ms Monteith�s performance and was not in a position to assess it. He says they did not want her even as a casual
on reduced hours as she was prepared to leave. He suggested that she be paid 3 weeks for her earlier work as a gesture.

23 This matter depends in part on credibility of witnesses and in part on inferences to be drawn from the evidence. I do not have a
difficulty with the evidence given by Mr Glassby. He was quite straightforward and his evidence in brief is that he relied upon
what Mr Cutler put to him. Mrs Galopoulos I would describe as cautious in giving her evidence, she appeared reserved albeit
credible. I have difficulty though with the evidence of both Ms Monteith and Mr Cutler. In both cases my overriding
impression is that they did not provide a full and frank account on what had occurred in their discussions. Both at times
appeared reluctant to the point of being evasive on occasion.

24 In addressing the issues of contention between the parties, I go firstly to the issue of probation. I find it highly improbable that
Ms Monteith was put on any formal probation. The common evidence is that Ms Monteith and Mr Cutler had a good
partnership in Vultures restaurant for approximately 8 years. This ceased on 30 June 2000. On Mr Cutler�s evidence he struck
the employment relationship with Ms Monteith albeit he had to discuss it with Mr Galopoulos. He approached her in January
2001 and discussed the new restaurant venture. The prospect of a position started to firm in mid February. Whilst Ms Monteith
was not working full time for the restaurant she did a range of tasks including hiring all the floor staff. She was paid $800 by
Mr Cutler for work she had performed. The whole tenor of the way the matters developed is inconsistent with an offer of
probationary employment. Mr Cutler sought out Ms Monteith, he knew her capabilities, she was assisting of her own volition,
work that she performed was later paid for as wages on two occasions, and Mr Galopoulos confirmed with Ms Monteith that
she had the job. However, against this backdrop the respondent would have the Commission believe that Ms Monteith was
placed on 3 months probation to test her worth and suitability. I would add that my impression of Ms Monteith is that such a
suggestion to her would have been offensive. This is not her evidence. Her evidence is that probation was not discussed.
However, she clearly had a great interest in the restaurant, was clearly involved in its set-up and was keen to take a
management position in the restaurant in concert with Mr Cutler. Mr Cutler in his evidence did not mention probation or a
probationary period. He mentioned a review of salary after three months. I do not find that Ms Monteith was on probationary
employment.

25 Of concern also is a variation of dates supplied by the respondent. Albeit the employment relationship was loose as a new
venture was being commenced. Mr Cutler�s evidence is that Ms Monteith really commenced employment when she
commenced interviews for the floor staff. Counsel for the respondent says that employment commenced in about mid April
and hence the applicant would have still been under probationary employment. Payments outlined in [Exhibit JSM 8] would
take payment of wages back four weeks from 27 April 2001, that is 30 March 2001. Mr Glassby says that Ms Monteith was
paid an extra 3 weeks for her earlier work. This would seemly take the payment back to 9 March 2001. Mr Cutler paid
Ms Monteith 2 weeks wages out of his own account. This would take the payment back to 23 February 2001. These payment
arrangements have also caused me to greatly doubt that any probationary period was ever instituted. I do not make any finding
as to the actual commencement date of employment, which clearly was not full time initially and later became so. What date
this occurred is simply unclear.

26 The next issue is the issue of Ms Monteith�s status of employment at the time of termination. The respondent says she was
casual. This arrangement was made approximately 10 June 2001. Mr Cutler says he remembers the discussion being on a
Wednesday. He is quite clear about this, the rosters having already been made and could not be changed. The rosters were
made a week in advance. The 10th day of June 2001 was a Sunday. Ms Monteith did not work the Monday or Tuesday. She
worked the Wednesday and Thursday. All the evidence is the restaurant was very busy at that time. Mr Cutler says they tried to
give staff two consecutive days off. This did not necessarily happen. Ms Monteith wanted time on a Sunday to see her son. She
was also jaded by being criticised for turning up an hour late to work on a Sunday when she had been putting in considerable
hours. Mr Cutler had discussed her concerns with her and as they were busy he let these concerns �ride�. He then says there
was an agreement made for her to go casual. This was to reduce her hours and pay her at $16 per hour the same as the
supervisors. Given Mr Cutler�s evidence that Ms Monteith worked for about 50 hours per week and on a salary of about
$45,000, this would have effectively reduced Ms Monteith�s hourly rate by about $1.30 and also reduced her status. Once
again I consider this highly improbable. Having witnessed Ms Monteith give evidence I do not believe she would have agreed
to a reduction in status and payment. Put differently I do not find that the change of contract to casual was agreed, albeit casual
employment was mentioned. The payment for casual hours was only instituted after the applicant�s employment ceased. She is
said to have worked 11 hours as a casual.

27 The key point in contention is whether the applicant resigned her employment or her services were terminated. The respondent
on all the evidence says they took the decision to accept her offer to resign. But for that offer they would not have terminated
her services. The evidence of Mrs Galopoulos and Mr Glassby is that Mr Cutler advised them that Ms Monteith had offered to
leave if they were not happy with her. The context of this being if the apparent grievance that Mrs Galopoulos had with Ms
Monteith could not be resolved she would leave. Mrs Galopoulos also gave direct evidence that Ms Monteith had advised her
directly at one point that she would leave if so desired. I have taken no account of this as it was a matter of clear significance
that was not put to Ms Monteith under cross-examination. Likewise I denied the submission of counsel for the respondent to
recall Ms Monteith to have that matter put to her. Whether this was due to oversight by counsel or otherwise may be relevant.
However, Ms Monteith gave clear evidence that she did not offer to resign albeit she had written a resignation letter at one
stage but had not given it to the respondent.

28 The central point in my view is that Mr Cutler conveyed to the meeting that Ms Monteith had said to him that if the directors or
Mrs Galopoulos were not happy with her then she was quite happy to leave of her own accord (Transcript p.71a). In the
meeting that followed between Mr Cutler and Ms Monteith it is Mr Cutler�s evidence that he said, in response to
Ms Monteith�s query as to what happened that�

�Jen, it�s not good news. Basically, the group have lost confidence in your ability to manage the restaurant and the
decision has been made that we don�t think you can do that anymore.� (Transcript p.72)

This drew a very angry response from Ms Monteith. The focus of her anger being Mrs Galopoulos.
29 At the earlier meeting involving Mr Cutler, Mrs Galopoulos and Mr Glassby, Mr Cutler says that it was decided that�

�we felt that Jen wasn�t going to continue in the role, had decided that she didn�t want to continue in the role and
probably wasn�t capable of continuing ongoing employment because of her inability to do the job.� (Transcript p.89)
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30 Yet Mr Cutler indicated that he did not have any problems with her and that the directors had not indicated previously that they
had any problems with her. He says that Ms Monteith knew that a possible outcome from that meeting was that she might not
have a job. He was not looking forward to having the discussion with her. Ms Monteith after that meeting did not have a choice
to stay on. Mr Cutler describes the decision to leave as mutual.

31 The issue of whether Ms Monteith offered to resign is separate and distinct from whether she did in fact resign. The evidence
leads to a finding that it was the employer�s decision to terminate the services of Ms Monteith. In other words the employer
dismissed Ms Monteith. The directors of the two respondent companies took a clear decision that her employment was not to
continue. That is the evidence of all witnesses for the respondent. Their evidence is not that Ms Monteith tendered her
resignation and left. It is that Ms Monteith would leave if they decided that she should. I find on this basis that Ms Monteith
was dismissed by Mr Cutler.

32 The next issue is whether Ms Monteith offered to resign. I find that she did offer to resign. To find otherwise I would have to
conclude that all witnesses for the respondent have concocted this point as a defence to the claim for unfair dismissal. This
would sit directly at odds with my view of the credibility of Mr Glassby and Mrs Galopoulos, in particular Mr Glassby�s
evidence. Alternatively, I would have to conclude that Mr Cutler misled his fellow directors at their meeting on 14 June 2001. I
can find no persuasive reason for adopting such a view. I accept Mr Cutler�s evidence in preference to Ms Monteith�s evidence
in that respect. It seems more probable to me that such an offer was made by Ms Monteith. I find his evidence to be more
probable against a backdrop where Ms Monteith had previously considered resigning, she had difficulties with the hours of
work, she was unhappy about her salary, she was unhappy about Mrs Galopoulos and she had approached Mr Cutler on a
number of occasions with her complaints. Equally, my clear impression of Ms Monteith is that she was keen to affirm her
importance and work at the restaurant as a professional restaurant manager and took some affront at Ms Galopoulos�
interference. Finally she asked Mr Cutler to arrange the meeting to address her concerns about Mrs Galopoulos and on this
occasion he acted on her request. Against that backdrop I find it hard to accept Ms Monteith�s evidence over that of Mr Cutler
and I find that she did offer to leave if the directors decided that she should.

33 It is true that this offer to leave was not the sole reason for the directors deciding that Ms Monteith�s employment could not
continue, but their evidence was that it was a pivotal reason. Mr Cutler and Mrs Galopoulos had concerns about Ms Monteith�s
performance and these were largely not addressed with Ms Monteith or mentioned. It is equally true that these privately held
concerns were not the driving force behind the discussion of Ms Monteith�s future. They became a factor upon Ms Monteith�s
desire for a meeting to resolve the problem she encountered with Mrs Galopoulos. They were part of the consideration by the
directors along with Ms Monteith�s offer to depart. On the basis of all of those factors the directors decided it was in the best
interests of the business that Ms Monteith leave.

34 There having been a termination of employment by the employer the test for the Commission to apply is well known. In
Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous,
WA Branch 65 WAIG 385 the principle of a fair go all round is adopted and applies to the employer and the employee. It is
clear in my mind that, but for the actions of Ms Monteith in offering to leave her employment and in demanding the meeting to
address the problem she perceived existed with Mrs Galopoulos, Ms Monteith�s employment would not have been terminated
at that time. This is the consistent evidence of the witnesses for the respondent and I accept this point. It may be that her
employment may not have lasted much longer anyway, either through a resignation by her or action by the employer; as on the
evidence of Mr Cutler he was not content with her performance. Clearly if Mr Cutler acted to terminate Ms Monteith�s
employment based on concerns over inadequate performance without having first discussed this with her, there would be a
difficulty. These are not the actual circumstances though; he acted at Ms Monteith�s behest.

35 In terms of what actually happened the two key matters in my mind are that the employer decided the employment of Ms
Monteith should end; therefore she was dismissed and did not effect her own resignation. Secondly, but for her own actions in
offering to leave and seeking the meeting she would not have lost her employment at that time. In these circumstances I
consider it difficult to then substantiate a claim for harsh, oppressive or unfair termination. Ms Monteith clearly feels aggrieved
by what happened and understandably so. She had put a considerable effort in to the new venture and clearly blamed Mrs
Galopoulos for not recognising and appreciating those efforts. Having said this, the fact is also that Ms Monteith must take
responsibility for her own actions and the employer is entitled to rely on those actions in coming to the decision that they did.
The employer has a right to terminate an employees services and the Commission should not intervene unless that right is
applied in a manner which is harsh, unfair or oppressive. I cannot in the circumstances of this termination come to the
conclusion that the respondent has acted unfairly.

36 In coming to this conclusion I have also considered whether the termination was unfair due to the absence of notice paid to Ms
Monteith. She was paid three weeks wages but this, on the evidence of Mr Glassby, was for previous work and was paid as a
goodwill gesture. I likewise do not consider this to be unfair in the circumstances. I am guided in this conclusion by a view that
Ms Monteith must have known that the meeting could have produced a negative result or a positive result. In other words the
directors could have decided that everything was alright or could be resolved and she should remain; or that the contrary was
true as indeed happened. The meeting was no ordinary meeting. The problem with Mrs Galopoulos, on Ms Monteith�s
evidence, had been occurring for a while. Ms Monteith wanted the problem addressed. However, she wanted it addressed not
through direct dialogue with Mrs Galopoulos and herself. She wanted all the directors to discuss the issue and presumably
come to a conclusion. Put differently she wanted the matter to be brought to a head and resolved, but not with her direct input.
Mr Cutler was asked to arrange the meeting and put the problem to the directors. On the evidence before me, I cannot see how
in those circumstances that Ms Monteith could not have expected either a negative or a positive result. There is little by way of
evidence about the long conversation between Mr Cutler and Ms Monteith following the directors� meeting. The evidence
simply goes to the facts that Ms Monteith was upset and angry, she blamed Mrs Galopoulos and Mr Cutler attempted to
comfort her. The evidence is also that Ms Monteith was anxious to know what had transpired and that Mr Cutler wanted to get
his thoughts together before he spoke to her. He knew she would not be happy. Yet they had a long and presumably civil
conversation thereafter. There is nothing in this evidence which leads me to a different conclusion, in fact quite the contrary.
Counsel for the applicant submitted that as there was no evidence that Ms Monteith was looking for another job then it was not
likely that she had offered to resign. While such a connection may seem logical, I do not accept that it necessarily follows and
it does not lead me to a different conclusion as to whether Ms Monteith offered to leave. I consider that an alternate view is
more probable in this case. Ms Monteith, in my view, thought that her worth and efforts would be recognised, and that Mr
Cutler would sort it out, if she took the course that she pursued. This did not happen.

37 For the above reasons I do not find the dismissal to be unfair, harsh or oppressive and I would dismiss the application.

_________
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2002 WAIRC 04614
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JENNIFER SUSAN MONTEITH, APPLICANT
v.
SARUMAN HOLDINGS PTY LTD, VALHALLA HOLDINGS PTY LTD TRADING AS
OCEANUS RESTAURANT, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 11 JANUARY 2002
FILE NO. APPLICATION 1285 OF 2001
CITATION NO. 2002 WAIRC 04614
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Lyons of Counsel
Respondent Ms K Vernon of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Lyons of counsel on behalf of the applicant and Ms K Vernon of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 04658
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN WAYNE PARKER, APPLICANT
v.
ITRANEX LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED WEDNESDAY, 16 JANUARY 2002
FILE NO/S. APPLICATION 1920 OF 2001
CITATION NO. 2002 WAIRC 04658
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr G Parker
Respondent Mr D Mann
_________________________________________________________________________________________________________

Order
WHEREAS a meeting of the parties was held before Deputy Registrar Lovegrove on 9 January 2002; and
WHEREAS by consent, the parties agreed that an order of the Commission should issue in the terms identified in Schedule A to
this order.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders�

THAT the Respondent pay to the Applicant the amounts identified in Schedule A by no later than 20 February 2002.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
_________

SCHEDULE A
September

$60 000 p.a. / 12 = $5000.00/month
Less tax of $1378.00 = $3622.00 (net)

October (includes holiday pay)
Salary
$60 000 p.a. / 12 = $5000.00/month
$5000.00/31 (days in Oct) = $161.29/day
19 days = $3064.52 (gross)
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Holiday Pay
37 weeks / 52 = 0.71 of a year
4 weeks x 0.71 = 2.84 weeks owed
4 days leave taken = 0.8 weeks taken
(9/10/01 � 12/10/01) = 2.04 weeks owed in total
$60 000 / 52 = $1153.85 / week
$1153.85 x 2.04 = $2353.85
Holiday pay + October Salary
$3064.52 + $2353.85 = $5418.37 (gross)
Less tax of $1582.00 = $3836.37 (net)

Superannuation
5/02/01 � 30/09/01 = $4000.00 (includes superannuation on cash bonus)
1/10/01 � 19/10/01 = $433.47 (includes holiday pay)
Total Super owing = $4433.47

Quarterly Bonuses
2 x quarters @ $5000 = $10 000 (G.P. agreed to take shares to this amount)

Total funds owed for superannuation, wages and holiday pay = $11 891.74
Notwithstanding prior Company policy to not pay bonuses until the Company was clearly in a position to do so, in terms of our exit
discussions, shares to the value of $10 000 will be issued. Your forbearance in this matter is appreciated. Upon receipt of major
funding, (AUD$1m) we will look to offering you a buy-back at a premium should you wish.
Rest assured, our commitment to endeavour to pay your monies owed as soon as possible remains.

____________________

2001 WAIRC 02677
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARSEY POLRA, APPLICANT
v.
CHESTERFIELD CHILD CARE CENTRE PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 3 MAY 2001
FILE NO. APPLICATION 1016 OF 1999
CITATION NO. 2001 WAIRC 02677
_________________________________________________________________________________________________________
Result Jurisdiction found
Representation
Applicant Mr L Margaretic (of counsel)
Respondent Mr T Mijatovic (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This application was filed on 25 June 1999. It was not served upon the respondent until 4 August 1999, following

correspondence from the Commission, dated 7 July 1999, directing the applicant to serve the application. On 10 August 1999,
the respondent wrote to the Commission indicating its position of opposition to the claim and that a detailed response would be
filed. The respondent challenged that the applicant had been an employee and said that the application was out of time based
on the date of the purported employment coming to an end.

2 The Commission directed the applicant to respond to the issues raised by the respondent by 25 August 1999. On 26 August
1999, the applicant�s solicitors responded saying that they had difficulty in contacting the applicant to take instructions.

3 A conference was scheduled for 9 September 1999. At the conclusion of that conference the applicant sought time to consider
his position. He was to advise the Commission of his intentions regarding the application within 1 month. On 11 October 1999,
the applicant�s solicitors wrote to the Commission noting that they had not been able to advise the Commission of the
applicant�s intention because of the respondent�s failure to respond to correspondence dealing with the matter.

4 The Commission scheduled a further conference for 25 January 2000 in the hope of progressing the matter. At this time,
Mr Malhotra was representing the applicant. Mr Malhotra failed to attend the conference. When enquiries were made as to his
non-attendance, he indicated that he had forgotten. The conference was rescheduled.

5 On 31 January 2000, the conference was convened. The date of the conference took into account that the applicant was leaving
for India on 1 February 2000. At this conference the applicant was represented by another solicitor from the firm of solicitors
acting for him, the solicitor in attendance was Mr W Vogt. Mr Vogt was unable to advise what remedy the applicant was
seeking and other details regarding his claim. The Commission indicated that in light of the delays in this matter, if the
applicant�s position was not clarified within 28 days, the Commission might entertain a claim for the matter to be struck out.
More than one month later, on 2 March 2000, the respondent�s solicitors advised the Commission that they had not heard from
the applicant and accordingly applied for the application to be struck out. This application was confirmed in writing on
3 March 2000. On 10 March 2000, the Commission convened a hearing for the applicant to show cause why the application
should be not dismissed. Mr Vogt appeared for the applicant and advised that his client�s wife had recently died of cancer and
that the applicant had been away in India with his family but was now back in the country. Mr Vogt indicated that he had been
able to obtain most of the information sought by the respondent and would file particulars that day. However, he sought 7 days
in which to provide the remainder of the information to the respondent saying that he was having some difficulty obtaining
information from the applicant�s accountant but 7 days should be sufficient to obtain the information.
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6 In the circumstances, the Commission decided not to strike out the application but on the basis of Mr Vogt�s undertakings to
provide the information adjourned the matter. The applicant�s particulars of claim were filed on 10 March 2000.

7 On 28 March 2000, the Commission contacted the parties to ascertain what they believed was the appropriate next step and
they agreed that a further conference may be of some assistance.

8 On 5 April 2000, the respondent�s solicitor advised that its employee, Mr T Mijatovic, who had handled the matter to date, was
no longer an employee of the firm and that they anticipated that their client would instruct Mr Mijatovic to move the file to his
new firm and anticipated that the hearing set down for 6 April 2000 may need to be adjourned. In fact, a conference had been
scheduled for 6 April 2000. The conference proceeded and at the conclusion of the conference it was agreed that within
14 days the respondent would file a request for further particulars of the applicant�s claim and in 14 days of receipt of that the
applicant would respond. At this conference, the Commission indicated that there were a number of issues which the parties
should address during the hearing and suggested that the parties pursue those things over the next month between themselves
because they appeared not to have been addressed to that point.

9 There was then a considerable amount of correspondence between the parties.
10 The matter was listed for hearing for 6 June 2000 for the applicant to once again show cause why the application should not be

dismissed. This was in response to the respondent�s new solicitors claiming that the request for further and better particulars of
claim was served on the applicant�s solicitors on 20 April 2000 by facsimile, and noting that the Commission had directed that
the request for particulars be answered 14 days after service, being 5 May 2000, it noted that the applicant had then had over
6 weeks for the reply to the request for particulars. On this basis, the respondent requested that the matter be struck out, and the
application for strike out was listed for hearing. On 6 June 2000, Mr Vogt appeared for the applicant. On the basis of his
undertakings the Commission directed that by the close of business on 9 June 2000 the applicant was to file and serve on the
respondent further and better particulars requested by the respondent on 20 April 2000 and that if he had not done so by that
time the application would be dismissed.

11 On 9 June 2000 at 3.00pm, the applicant filed the further and better particulars of claim.
12 On 13 June 2000, the applicant confirmed that he wished to proceed to hearing. On this basis a scheduling conference was set

down for 21 July 2000. At this conference directions were issued as to how the matter should proceed. The Commission also
indicated concern at the processes being applied by both parties, and that in the circumstances of this case the Commission
may consider taking the somewhat unusual step in this jurisdiction of awarding costs.

13 The matter was set down for hearing but not without further correspondence between the parties and the Commission, and
between the parties. The preliminary matters dealing with jurisdiction were heard on 24, 25, 26 and 27 October 2000, on
1 December 2000 and on 7 February 2001. It is noted that the hearing scheduled for 1 December 2000 did not proceed. On
30 November 2000, Mr Mijatovic, then a sole practitioner representing the respondent, advised the Commission that he had
been called to the Supreme Court for a matter which ought to be brief and requested, with the consent of the applicant�s
solicitor, that the next day�s hearing be stood down from 10.30am to 11.15am. However, the matter before the Supreme Court
went considerably longer than Mr Mijatovic had anticipated. Accordingly, the hearing scheduled for 1 December 2000 did not
proceed at all. This final hearing date was intended to be for the purpose of the parties speaking to submissions however, in the
interim, between the final days of hearing and 7 February 2001, the respondent provided additional evidence to clarify other
evidence and to deal with other matters which had been raised earlier in the hearing. This evidence was then subject to cross
examination which went to other matters some of which were of a repetitive nature.

14 As can be seen from the recitation of the history of this matter, the parties and their solicitors have each taken the opportunity
to make this hearing as difficult for the other as possible and as a consequence a considerable amount of the Commission�s
time has been taken up in dealing with the parties� issues and the issues between the solicitors. At various points the applicant
has failed to comply with reasonable requirements, some of this failure has been due to the applicant�s unavailability. The
respondent has also conducted itself in a most uncooperative and unhelpful manner. Neither the parties nor their solicitors can
take any pride in their conduct in this matter.

15 It is noted that during the course of this matter progressing there appears to have been action between the parties� solicitors
addressed to the Legal Practice Board regarding the conduct of the matter.

16 The applicant claims that he has been harshly, oppressively and unfairly dismissed from his employment with the respondent
and he seeks compensation. The purpose of a preliminary hearing was to deal with issues raised by the respondent, firstly, that
the application was filed out of time and secondly that the applicant was not an employee of the respondent but rather at all
times performed duties as a director of the respondent.

17 The Commission heard evidence from the applicant; Narendra Shah, Director and majority share holder of the respondent;
Guiseppe Calabro, an accountant and CPPA; Basil Antonio Giorgio, a public accountant who was the accountant for the
respondent from 1996 until September 1999; Stephen Raymond Fidock, a solicitor; Graeme Leonard Pitchers, a bank officer
with Challenge Bank; Sandy Hunter, an Assistant Child Care Giver employed with the respondent from February 1997, and
Kalpana Shah, currently the Director of the Child Care Centre operated by the respondent and daughter of Narendra Shah.

18 I do not intend to recite all of the evidence of each of the witnesses but to summarise the background to this claim in light of all
the evidence.

19 Prior to 1995, the applicant and Narendra Shah had some commercial dealings. In 1995, the applicant and Mr Shah agreed that
they would set up a child care centre together. The applicant was to undertake the work associated with establishing a child
care centre and looking for suitable premises. It was agreed that the cost of setting up the child care centre together would be
approximately $40,000. Mr Shah�s family trust would hold 60 per cent of the ownership of the business having invested its
money in the business, and the applicant would hold a 40 per cent share on account of his work for the business, although he
invested no funds. The applicant drafted a document which he says reflected the agreement between the parties. He says that
he believed this document was signed by himself and Mr Shah. Although no signed copy of the documents was produced to
the Commission, the draft the applicant prepared was received into evidence.

20 The applicant commenced looking for appropriate premises and he found them, at the Scooby Doo Child Care Centre. Mr Shah
put forward his house as security for funds, and the applicant prepared a business plan and this was submitted to Westpac Bank
which provided the funds on the basis of Mr Shah�s house being security. Directors� personal guarantees were also required as
security against the loan. The premises required refurbishment and refurnishing and the applicant commenced arrangements
for this. The applicant set about obtaining all of the relevant approvals, negotiated a lease and obtained necessary information
from the appropriate statutory bodies. Following the applicant�s supervision of the refurbishment and refurnishing of the
centre, the business commenced operation in April 1996. It appears that originally the applicant and Mr Shah were to
undertake the operation of the business in the name of Scooby Doo Child Care Centre Pty Ltd. The applicant and Mr Shah
became Directors of the company. However, for reasons unrelated to this matter, they changed the name of the company to the
Chesterfield Child Care Centre Pty Ltd.
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21 There appears to be no contention between the parties that the applicant was to undertake day-to-day management of the child
care centre and at the time, Mr Shah was engaged in other business activities.

22 The applicant undertook the day-to-day operation of the centre including liaising with Government departments, interviewing
parents, hiring and firing and directing staff in their work, relieving staff during the lunch break in looking after children,
signing the employment agreements with the employees of the centre and generally acting as the Manager or Director of the
Child Care Centre. For the first 6 months of the operation of the Centre, until it became profitable, it was agreed that he would
take no income. However, in approximately October 1996, the applicant and Mr Shah discussed what payment was to be made
to the applicant and it was agreed that he be paid $700.00 per fortnight. At this point, the applicant was the only one of the
owners of the business who was involved in the day-to-day operation of the centre. However, according to the applicant within
2 weeks of the applicant commencing to draw a regular amount of money from the operation, Mr Shah started working there
also. The applicant says that Mr Shah wrote cheques to back pay himself to cover that period.

23 There is dispute as to whether or not the applicant ever completed and lodged an employment declaration form with the
Australian Taxation Office. He says that he completed such a form and believed that he provided that to the business�s
accountant for lodgement. However, there is no evidence of the Australian Taxation Office having received such a document.
Exhibit 18 contains the respondent�s copies of all of its employees� Employment Declaration forms, and among them is one for
Mr Shah, which indicates that he was employed full-time by the respondent.

24 The pay records of the business to be relied upon are in contention. The applicant says that a spreadsheet of wages payments
(Exhibit 4) prepared by him constitutes the wages records whereas the respondent says that the wages records are those
contained in a Wages Book (Exhibit 20). The applicant says that the Wages Book was merely used for recording the presence
of staff in case of inspection by the Child Care Centre Board.

25 The applicant produced a taxation return for 1998 which included a group certificate listing his employer as the respondent,
and he produced Westscheme Benefits Statements showing superannuation contributions made on his behalf.

26 There is no dispute between the parties that the applicant undertook work as a director of the company. However, there is
dispute as to whether or not he was an employee of the company.

27 The applicant says that in March 1999 he relinquished responsibility as a signatory to the respondent�s cheque account on the
basis that Mr Shah agreed to pay certain amounts due to him. The applicant claims that by March 1999, he had been injured at
work when he collided with part of an office desk. His wife was ill around that time and at Easter 1999, his wife was taken into
hospital. The applicant says that he consulted a doctor about his own injury but due to his wife�s illness he took the matter no
further at that time. However, he completed a workers� compensation application which he presented to Mr Shah. He says that
Mr Shah signed that workers� compensation application form. Mr Shah says that the applicant relinquished authority to sign
cheques because the applicant was going to be away for some time due to his wife�s illness.

28 In April 1999, Mr Basil Giorgio the business�s then accountant, became concerned that the business may be insolvent and a
meeting of the directors was called. This meeting took place on 17 April 1999 in Mr Giorgio�s office. In attendance were the
applicant, Mr Giorgio, Mr Shah and Mr Stephen Fidock a solicitor who was representing Mr Shah. There is a number of
accounts of the meeting however, it is clear that the applicant was concerned at Mr Shah attending with his solicitor and also,
as the applicant told the meeting that his wife was on her death bed and he did not wish to proceed with the meeting, he left
after less than 5 minutes. At this point there is a significant divergence in the evidence as to whether or not Mr Basil Giorgio,
purportedly on behalf of the applicant, indicated the applicant�s agreement to withdraw from the day-to-day management of
the business. The applicant says that prior to this meeting no such agreement was reached, and Mr Giorgio�s evidence supports
this. Mr Giorgio also says that he had no authority to commit the applicant to such a course of action during this meeting. Mr
Fidock says that he had understood that there had been some previous agreement reached and he had believed that Mr Giorgio
was acting on the applicant�s behalf in reference to that agreement. In any event, Mr Fidock wrote a memorandum dated
25 May 1999 addressed to Mr Shah confirming that he had attended the meeting and that he recalled Mr Shah speaking with
Mr Giorgio about the applicant�s level of involvement in the business and recalled Mr Giorgio saying that the applicant had
previously agreed with Mr Shah and Mr Giorgio that the applicant would not have anything to do with the day-to-day running
of the child care centre and was prepared to leave it to Mr Shah. In his evidence, Mr Fidock said that he did not think anything
was determined on 17 April 1999, and that he had no first hand knowledge of any previous agreement by the applicant about
him relinquishing day-to-day involvement. In summary, there is dispute between the parties as to whether, on or prior to
17 April 1999, the applicant had agreed to withdraw from the day-to-day running of the business in favour of Mr Shah, in
response to and as a condition precedent to Mr Shah being prepared to invest further funds in the business.

29 After the meeting, the applicant was provided with a copy of a debenture dealing with an increase in the overdraft for his
signature. He did not wish to sign this without advice.

30 The applicant says that on 20 April 1999 he was on sick leave, was still an employee of the centre and had never resigned.
31 On 12 May 1999 the applicant sent a memorandum to Mr Shah enclosing a doctor�s certificate for his workers� compensation

claim. In this memorandum he expressed surprise that he had not been paid for some time and sought payment. He received no
reply to his letter. On 16 May 1999, the applicant sent another memorandum to Mr Shah further expressing his concerns about
the lack of payment. On this day he went to the Child Care Centre to resolve a dispute about a complaint to the Child Care
Board and he says that he attended for two or three hours. Mr Shah was present at the time that the applicant attended at the
Centre and did not advise him that he should not be there.

32 On 23 May 1999, the applicant again attended the Centre to deal with the dispute involving the Child Care Board and found
that the alarm system had been turned on and the locks had been changed. He was unable to gain access to the Centre and so
rang Mr Shah. Mr Shah�s wife answered the telephone. The applicant says that Mr Shah�s wife abused him. The applicant says
that he told her that he was the licensee, an employee and a director of the child care centre and was entitled to access the
premises. She told him that he was not so entitled. The applicant immediately drafted a letter requesting access to the premises.

33 The applicant says that on 29 May 1999, he received a letter from Murie and Edward, solicitors for the respondent, dated
27 May 1999. The relevant parts of this letter state�

�LETTER OF DEMAND
CHESTERFIELD CHILD CARE CENTRE PTY LTD v POLRA AND ORS

We act for the Chesterfield Child Care Centre Pty Ltd and Mr Narendra Shah and his family who have taken over the
management and administration of this company.

The company owns the child care licence and Mr Shah is the managing director, secretary and majority shareholder of the
same. We attach an Australian Securities Commission search confirming this.

We ask you to refrain from calling yourself the �owner� of the company as this is quite wrong in law and fact. We are
instructed that you agreed that Mr Shah would take over all the debts and assets of the company and its business after you
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abandoned the company with substantial debts and liabilities. Mr Shah has invested a substantial amount of capital into
the company so as to enable it to carry on its business as a going concern.
We are instructed that you failed to pay tax liabilities, superannuation, failed to keep proper records and timesheets, books
and accounts during your period of management of the company business. Our client is in the process of auditing the
accounts of the company and instructs us that a sum of over $50,000.00 has been overpaid to various employees including
your deceased wife, Taruna Polra and Santosh Kumari. Investigations and the audit of other overpayments is continuing.
These losses of the company were in breach of your fiduciary and director�s duties owed to the company, its creditors and
shareholders including Mr Shah. We are instructed to commence legal proceedings against you for such losses.
We are instructed that equipment including a scanner is missing and that you are in possession of the same. All equipment
and property of the company must be returned by you immediately.
As to access to the premises from which the company trades, we request that you refrain from seeking access to the
business premises or communicating with any individuals working therefrom. No keys or security codes will be provided
to you. All requests for information or documentation may be made through our office acting on behalf of the company to
comply with the Corporations Law.
We are further instructed that you threatened Mrs Shah and attempted to breach the peace in a disorderly manner at your
last presence at the premises. Our client is considering obtaining a restraining order against you considering such action is
clearly in breach of the peace and adversely affects the business of the company. The terms of such order may prevent
you from attending within 50 metres of the premises.
We are instructed that substantial payments were made to Taruna Polra, your deceased wife, and we request that you
account for the same as executor and major beneficiary of her estate. Our clients calculate that a sum of $31,411.63 was
paid to Taruna Polra for the period between 1996-1998 which was in excess of the award applicable at the time as Mrs
Polra had no registered work place agreement with the company.
In respect of your claim for wages, the board of directors of the company have never authorised any director to be an
employee or be paid wages. If this had occurred, Mr Shah would also have been entitled to wages for the substantial work
he has done.
We are instructed that you made numerous drawings which were not authorised by the company or its board of directors.
A director who is (sic) pays himself wages without approval from the board of directors acts in breach of his duty to the
company. Such resolution could only be made without a vote by you. Consequently we request that you account for all
payments of wages made to you or drawings made by you from the company�s accounts.
We understand that there are criminal proceedings underway in respect of the alleged forgery of a diploma by Santosh
Kumari and the police are investigating other criminal matters in respect of your actions. This is an independent matter
and our client instructs us to assist the authorities by all available means.
In the meantime, we suggest that you itemise all payments received by yourself, your deceased wife and provide us with
any other timesheets, company equipment or records.
Yours faithfully�

34 The applicant says that he read this letter and went to seek advice from a solicitor and, believing that his employment had been
terminated, filed his application 2 days before the expiration of the 28 day time limit applicable to applications claiming unfair
dismissal.

35 The respondent says that the applicant had agreed to relinquish day-to-day involvement in the business and therefore, had he
been an employee, this agreement came into effect on 17 April 1999, following the meeting in Mr Giorgio�s office.
Alternatively, the respondent says that termination occurred with the letter of 27 May 1999. The applicant says that there was
no agreement on his part to relinquish the day-to-day running of the Child Care Centre, rather he was on leave associated with
his injury and also associated with his wife�s illness. There was no intention that he would not return to work and his
correspondence to the respondent confirmed this. He says in respect of the letter from the respondent dated 27 May 1999, that
he did not receive that until 29 May 1999 which is within the statutory time limit to filing such applications.

36 I have considered all of the evidence before the Commission. Having observed each of the witnesses, I prefer the evidence of
the applicant and of Mr Giorgio where there is otherwise conflict in the evidence. As to the evidence of Mr Shah, he appeared
to be either not concentrating on the questions asked of him or to not comprehend a number of things put to him. I am unsure
as to whether there was a problem with language comprehension or some other difficulty, or whether Mr Shah was deliberately
evasive and unhelpful in his evidence. I conclude that Mr Shah�s evidence is not to be relied upon. As to Kalpana Shah�s
evidence, a good deal of it related to her suppositions about the issues concerned, conclusions she had reached based on her
own opinions and her views of fairness, and of what appears to be a genuinely held belief that her father was not fairly treated
in his dealings with the applicant. Some of her evidence was not full and frank and was equivocal. Much of her evidence
appeared to be based on a desire to support her father�s position. I would not rely upon her evidence as to matters related to the
records particularly of payments and tax deductions.

37 The evidence given by Mr Pitchers was credible evidence which can be accepted by the Commission.
38 Based on all of the evidence I make the following findings. Firstly, I find that payments made to the applicant were wages. A

number of different records of payments made to the applicant were received into evidence. Exhibit 4 is a spreadsheet prepared
by the applicant which covers the period 3 July 1998 to 25 October 1998. The second is Exhibit 20 which is the Wages Book,
which the applicant says was not the proper record of pay and deductions, but rather was used as a record in case of inspection
by the Child Care Centre Board. This covers payments made to the applicant for the period 12 September 1997 to 13 March
1998. The third document is a volume of timesheets and schedules. These schedules basically constitute the instructions to the
bank as to which amounts were to be paid into which bank accounts for the purpose of staff receiving their pay (Exhibit 47).

39 I will deal with the last document first. The schedules contain reference to bank account details and it is noted that there is no
bank account detail for the applicant. Rather there is reference to a bank account in the name of Taruna Polra. The amounts are
recorded for the purposes of payment into Taruna Polra�s account and they are not consistent with other records of payment to
the applicant. Further, the schedules do not record gross amounts, but record net amounts only, they do not record the
calculations or components of the payments, nor do they record whether any payments were made into that account as monies
due to the applicant, or for work done by Taruna Polra, or both. I conclude that this exhibit is of least value of the three
payment records.

40 As to Exhibit 4, the spreadsheet, this records that from 3 July 1998 until 25 September 1998 inclusive, both the applicant and
Narendra Shah received $1,900.00 per fortnight, and an mount of $400.00 is shown as relating to tax each fortnight. In the
periods 9 October 1998 and 25 October 1998, the spreadsheet shows amounts of $2,223.30 to each of the applicant and Mr
Shah, with tax of $723.30 each per fortnight.
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41 The Wages Book (Exhibit 20) shows that for the periods from 12 September 1997 to 18 December 1997, the applicant and
Mr Shah were each paid the amount of $700.00 (with tax shown as $113.00) per fortnight and from 2 January 1998 to
27 February 1998, each was paid $1,000 (and $165.00 tax) per fortnight. On 13 March 1998, each was paid $1,500.00, and this
record does not note any tax for this period.

42 Based on these pay records and the evidence before the Commission, I conclude that for the period 12 September 1997 to
25 October 1998, the applicant and Mr Shah were paid the same amounts each fortnight, that it was intended that tax was to be
payable on these amounts. They were paid $700.00 per fortnight each, which increased over time to $1,000.00 then to
$1,500.00, to $1,900.00 and finally to $2,223.30. These were regular amounts. They each received the same amount. Had the
amounts been distributions of profits, one would have anticipated that Mr Shah would have received more than the applicant.
He did not. It is most likely that amounts paid to them constituted wages to compensate them for the work they performed in
running the Child Care Centre, and that payments ceased at a particular point is more reflective of the financial difficulties
experienced by the business than of any change in the status of the applicant.

43 Secondly, I find that the applicant was engaged in two capacities, one as a Director of the company and another as an
employee of the company engaged as the Manager of the Child Care Centre. This is based on the evidence that the applicant
worked regular hours each day, for a great period of the time he received a regular amount of pay which could not be described
as drawings or disbursement of profit, but was wages.  Tax was deducted from those payments and some superannuation
contributions were made on his behalf, although not with a great degree of consistency or regularity. I accept that he acted as
the employer of the staff but in the capacity as the Manager of the business not as one of the two Directors. Both he and Mr
Shah had each other sign appropriate documents relating to their status as employees. Notwithstanding that there is no record
of the applicant completing an employment declaration, I do not find this negates his status as an employee. On the contrary, it
would seem to have been lost or its lack of lodgement with the Australian Taxation Office was an oversight. I reach this
conclusion on the basis that the other director of the company, Mr Shah, signed an Employee Declaration. On the balance of
probabilities, I find that the applicant also completed such a form.

44 The applicant accepted and was susceptible to the direction of the Board of Directors being himself and Mr Shah, and that
whilst the Board did not meet on a formal basis, as noted by Mr Giorgio, as occurs in many small businesses where the
directors work together and deal with each other on a day-to-day basis, decisions were taken on an informal and regular basis.
Those decisions involved the two Directors, and the applicant in his capacity as an employee, carried out those decisions. Mr
Shah also appeared to have been an employee in the same way as the applicant was, as he was also paid a regular amount and
was recorded in a number of the business records as an employee.

45 I note that the workers� compensation documentation records the applicant as Director however, I am not satisfied that this
denies the applicant�s status as an employee, as he was also a director.

46 I have considered the various arrangements regarding pay being made to Taruna Polra�s account, the changes in taxation
deduction arrangements and superannuation payments and am satisfied that they do not reflect any change to the applicant�s
employment status, but like other matters associated with the applicant�s and Mr Shah�s involvement with this business, there
were certain arrangements made for the applicant�s and Mr Shah�s benefit which appear to be irregular compared with normal
business practice or the law. They do not alter the essential nature of the applicant�s relationship with the respondent as both an
employee and a director.

47 I am satisfied on the basis of Lee v Lee�s Air Farming Ltd 1961 [AC 12]; Robert Eaton Limited v. Secretary of State for
Employment 1988 [IRLR 83], Lincoln Mills (Aust.) Ltd v. Gough 1964 [VR 193 at 197-198] and Macken, McCarry and
Sappideen�s �The Law of Employment� Fourth Edition that the applicant was involved in two functions and two capacities
with the respondent, he was both a director and an employee.

48 As to the question whether the application is out of time, I find that until the letter from Murie and Edward, dated 27 May
1999 and received by the applicant on 29 May 1999, the applicant had neither relinquished his position as an employee of the
company nor had his employment been terminated.

49 I conclude, based on Mr Giorgio�s evidence and to some extent Mr Fidock�s evidence, that no agreement was reached during
discussions following the applicant�s exit from the meeting of 17 April 1999 for the applicant to withdraw from the day-to-day
running of the Child Care Centre and I accept the applicant�s and Mr Giorgio�s evidence that there was no prior arrangement
for this to occur.

50 From around March 1999 up until the time he received the letter dated 27 May 1999 the applicant could reasonably have
considered himself to be on leave either associated with his leg injury and/or his wife�s illness. His own correspondence to Mr
Shah regarding claims for payment demonstrate his intention to return and are quite inconsistent with any agreement having
been reached for him to relinquish his involvement with the management of the business. I accept that it may have been Mr
Shah�s desire to have the applicant removed from both the day-to-day operation of the Child Care Centre and from any
involvement in the company, and that Mr Shah�s investment in the businesses may have been in some jeopardy. However,
until the letter of 27 May 1999, there was no decision conveyed to the applicant that his position as Manager of the Centre had
been relinquished regardless of his status as a director of the company.

51 It is not accepted, if it be so argued, that in the telephone conversation with Mrs Shah on the 23 May 1999 when the applicant
telephoned to speak to Mr Shah having found himself excluded from the premises, that she advised the applicant that he was
no longer an employee of the company. There is no indication that she had authority to advise him that his employment was
terminated.

52 Therefore, the termination of employment could not have occurred before the letter of 27 May 1999. I am satisfied that this
was received by the applicant on 29 May 1999, having accepted the applicant�s evidence in this regard. As the application was
filed on 25 June 1999, it is within the 28 day time limit set by s.29(2) of the Industrial Relations Act 1979.

53 In all of the circumstances, I find that as a matter of fact and law, the applicant held the positions of both director and
employee of the respondent. He is not excluded from making an application to the Commission on that basis. His application is
within time. Accordingly, the Commission will convene to hear the parties as to the substance of the claim of unfair dismissal.

_________
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Result Application for alleged unfair dismissal upheld
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Respondent Mr T Mijatovic (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The Commission issued Reasons for Decision in respect of preliminary matters of jurisdiction on 3 May 2001. Those Reasons

for Decision set out the sequence of events culminating in the dismissal of the applicant by the respondent by letter dated
27 May 1999 (Exhibit 12) received by the applicant on 29 May 1999. The terms of that letter are set out in those Reasons for
Decision.

2 The applicant claims that he was harshly, oppressively and unfairly dismissed from his employment with the respondent. He
also claims that he has been denied certain contractual benefits. The Amended Further and Better Particulars of the application
provided to the Commission on 23 November 2001 set out in paragraph 27 the remedies sought. They are:

�27. The Plaintiff claims�
a) Unpaid superannuation for the period 1 November  $1,776.84

1995 to 30 October 1996 at that rate of 6%.
b) Unpaid wages for the period of 1 November 1995 to $26,679.00

16 August 1996 at $569.50 per week.
c) Unpaid annual leave of four weeks at $569.50 per  $2,278.00

week for 1995/1996 financial period.
d) Unpaid annual leave of four weeks at $569.50 per  $2,278.00

week for 1996/1997 financial period.
e) The amount of $219.50 being the difference of $13,609.00

$569.50 and $350.00 per week the difference arising
from a short fall in wages from 30 August 1996 to 30
December 1997.

f) Unpaid wages for the period 1 April 1999 to 1 $26,679.60
October 1999 at $1,111.65 per week.

g) Unpaid annual leave of four weeks at $1,111.65 per  $4,446.60
week for the 1997/1998 financial period.

h) Seven (7) days of annual leave at one weeks rate of  $1,111.65
$1,111.65 for 1998/1999 financial period.

i) Unpaid superannuation for the period of 1 April 1999  $1867.57
and 1 October 1999 at 7%.

j) Total entitlements. $80,726.26
k) Interest pursuant to Section 32 of the Supreme Court

Act 1935 (as amended) at the rate of 6% per annum,
until payment.

l) Costs�
3 I intend to deal with the question of the alleged harsh, oppressive or unfair nature of the dismissal of the applicant as the first

matter. Having observed the witnesses as they gave their evidence, and as I noted in my Reasons of 3 May 2001, I again prefer
the evidence of the applicant to that of Mr Shah where their evidence conflicts. I found the applicant�s evidence to be credible
evidence on which I can rely, except in respect of two issues, the first being income received from Waratah Child Care Centre,
and the other being the applicant�s assertion that he was entitled to set his own rate of pay.

4 The applicant claims that his dismissal was both substantively and procedurally unfair. The respondent says that the applicant
misconducted himself and has received substantial warnings as to a number of issues. The respondent says that several
warnings and letters were exchanged between the parties and cites Exhibits 9, 10, 11, 12, 16, 22 and 23. Exhibit 9 is the
applicant�s correspondence to Mr Shah in which he expressed his shock at not having received payment and he also sought the
$50.00 per week fuel allowance. Exhibit 10 is the applicant�s correspondence to Mr Shah dated 16 May 1999, in which he
reiterated those comments contained in Exhibit 9 and again asked when he was going to be paid his wages. In this
memorandum he also noted �I am on sick leave until 29 May 1999 and if everything goes well for my knee then I will be back
to work there after.� Exhibit 11 is a memorandum to Mr Shah from the applicant dated 23 May 1999 in which he expressed his
surprise at the alarms and the locks having been changed without his being advised, and again seeking to be paid his wages. He
also reiterated that he was on sick leave and he was going for a medical examination on 31 May 1999 with a view to returning
to work on 1 June 1999. Exhibit 12 is a letter to the applicant dated 27 May 1999 which the Commission has previously found
was the letter of termination. Exhibit 16 is a letter from Bruce Duncan Russell and Associates, Solicitors � Attorneys dated
7 July 1995 dealing with the lease of the premises. Exhibit 22 is a document signed by the applicant dated 24 May 1999. It
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deals with the respondent�s failure to pay amounts said to be due to the applicant, and refers to the applicant�s injury said to
have been sustained at work. Exhibit 23 is a letter of 15 February 1999 from Mr Fidock, then solicitor for the respondent, to
the applicant which sought a response to particular matters.

5 That letter, the formal parts omitted, reads�
�I act for Narendra Shah.
Mr Shah has sought my advice on a number of matters in relation to your conduct as a director of Chesterfield Child Care
Centre Pty Ltd and in relation to the Community Services Act 1972.
In particular, we seek your response in respect of the following matters.
1. In October 1996, you wrote to the Child Care Services Board and requested an exemption for Santosh Kumari, yet

on 17 October 1998, you state that you employed Ms Kumari in good faith believing that she held the requisite
qualifications. You therefore must have known in October 1996 that Ms Kumari did not hold the requisite
qualifications. We inquire as to why you requested an exemption for Ms Kumari in October 1996?

2. From the pay sheets, you appear to have paid Ms Kumari at qualified rates when you knew or ought to have known
that she was not qualified. We calculate that you have overpaid her approximately $6,120.00. Additionally, there are
incomplete time sheets amounting to a further $8,194.00. We know (sic) ask for you (sic) explanation of these
overpayments.

3. I am informed that your wife Taruna last worked at the centre on 5 December 1998(7) (sic). We inquire as to why
you continued to pay her until the week ending 13 February 1998? We also inquire as to why she was paid at
qualified rates when she is unqualified? We ask further for reasons as to why she was paid an additional $500.00 on
26 March 1997? We estimate the total overpayment by you to your wife may be as high as $15,000.00 plus taxation
and superannuation which may not have been payable by the company.

4. I am informed that you paid yourself the sum of $1,500.00 by a company cheque and delivered to the company your
personal computer which was worth approximately $200.00. The company then spent $685.00 to repair the
computer and to purchase a new monitor. It would appear that you have overpaid yourself by approximately
$1,300.00 in relation to this computer.

5. There appear to be many instances where you have paid wages in the absence of a completed time sheet. This
practice makes it difficult to correctly calculate the proper leave and wage entitlements of staff. We ask for an
explanation as to why wages have been paid without completed time sheets.

I have advised my client that, inter alia, you may have breached your fiduciary obligations to him as a director of
Chesterfield Child Care Centre Pty Ltd. In the absence of full explanations of the above matters, you appear to have
overpaid persons with whom you have had some connection or relationship with thereby depriving the company and its
shareholders from its property. You have done this knowing that Mr Shah has pledged his home as security for the
companies (sic) debts and that you have not.
At this point, we ask for your full written response to all of the matters raised above within 14 days of the date of this letter.
If you fail to respond, I am instructed to commence Court proceedings against you without further notice.�

6 Other than the last matter, Exhibit 23, it is difficult to comprehend how the respondent could say that those documents
constituted any warnings to the applicant that his job was in jeopardy. The letter which is Exhibit 23 is the only letter or
document which forewarned the applicant that there were issues which required his attention and that the respondent was
seeking answers from him. The only other document of relevance within that group to which the respondent has referred in
asserting that those documents demonstrate that the applicant received warnings was the letter from Murie and Edward dated
27 May 1999 which was the letter of termination and could not possibly constitute a warning as such.

7 Mr Shah has also given evidence that he raised a number of the issues contained in Exhibit 23 with the applicant and received
no satisfactory response.

8 In any event, the respondent says that based on the issues raised being of a serious nature, and with the applicant having failed
to provide a satisfactory response when given the opportunity, that it had no alternative but to bring the relationship to an end.

9 On the other hand, the applicant says that in the circumstances of his wife�s illness, and her death on 26 April 1999, and the
insolvency of the business being an issue, he told Mr Fidock that he would reply to the letter, but that Mr Fidock indicated that
due to the insolvency issue arising, he could deal with it later. The evidence indicates that neither party then raised the matter
of the applicant answering the issues contained in the letter before the employment terminated.

10 The circumstances of dismissal set out in my earlier reasons demonstrate that it was a summary dismissal. The respondent says
that the dismissal was justified on the grounds of misconduct. The basis upon which a summary dismissal for misconduct, as
this would appear to be, is dealt with is set out in a number of decisions of this Commission. That basis is that the employer
bears an evidentiary onus to show that insofar as it was within its power before dismissing the employee, it conducted as full
and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in the
circumstances; that it gave the employee every reasonable opportunity and sufficient time to answer all allegations and respond
thereto and having done those things, the employer honestly and genuinely believed and had reasonable grounds for believing,
on the information available at that time, that the employee was guilty of the misconduct alleged. Then, taking into account any
mitigating circumstances either associated with the conduct or the employee�s work record that such conduct justified
dismissal (see Western Mining Corporation Ltd v AWU (1997) 77 WAIG 1985; Shire of Esperance v Mouritz (1991) 71 WAIG
891).

11 It will be noted from the sequence of events set out in the Reasons for Decision of 3 May 2001 that during the period
immediately prior to Exhibit 23 being issued and up to the time of termination in May 1999, the applicant�s wife was
terminally ill with cancer and the applicant spent significant time and attention dedicated to her. The applicant also says that he
suffered a leg injury around this time. There were also questions arising around that time of the state of the business while he
was away from work. The applicant said in his evidence that he spoke to Mr Fidock and in effect received Mr Fidock�s
approval not to respond to the letter at that point. There appears to have been very little communication between the parties as
to the applicant�s performance or any other matters relating to sustaining the business at around that time.

12 Having examined Mr Fidock�s letter of 15 February 1999, I am not satisfied that it constitutes a warning at all. It does
however, raise some serious issues and asks the applicant to respond to the issues contained therein. If he failed to respond,
�court proceedings� against him would commence. According to Mr Fidock�s letter, these court proceedings related to his
fiduciary duty as a Director of the company, not to his conduct as an employee of the business.

13 A warning requires that the employer have reached some conclusion as to the employee�s conduct or failings, and having done
so, advises that employee that such conduct or failings are unacceptable, and that the employee�s future with the employer is in
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jeopardy unless the employee remedies the conduct or failings. Such warnings are not always required in cases of misconduct.
The letter from Mr Fidock to the applicant could not have constituted a warning as the respondent could not reasonably have
reached any objective conclusions as to the applicant�s alleged failings without first having considered the applicant�s
response. This is particularly so given that the applicant had, for the greater part of his employment, until his absence from the
Centre, dealt with those administrative matters dealt with in Mr Fidock�s letter. If the applicant refused to respond, it is
arguable that the employer would be entitled to come to its own conclusion.

14 I accept the applicant�s evidence, that he received Mr Fidock�s approval not to respond to the issues at that point. The
respondent took no further action to attempt to have the applicant address the issues contained in that letter but merely acted in
a capricious manner in failing to respond to his requests for payment and in eventually locking him out of the Child Care
Centre, as set out in the Reasons for Decision of 3 May 2001.

15 It is quite clear that the management of the Child Care Centre left a great deal to be desired. However, it is clear that from a
certain point Mr Shah had a significant amount of involvement in that management, and that the applicant had not been
involved to any substantial degree for some months because of his wife�s illness. His wife�s illness should have been a
consideration for the respondent in deciding how to handle the matter and it ought to have done so with some sensitivity. This
would not have prevented the respondent from undertaking a proper investigation into the allegations upon which it sought to
rely.

16 The respondent has not met the onus borne by it. The respondent acted without providing the applicant with natural justice.
The respondent did not conduct any real investigation beyond asking the applicant to respond to issues of concern, and then
waived the requirement for an answer at that time. No further approaches were made seeking those answers. In the course of
the applicant�s wife�s illness, the applicant�s leg injury, and the insolvency of the business arising, the applicant was not given
every reasonable opportunity and sufficient time to answer all allegations. In the circumstances, the respondent could not have
had reasonable grounds for any belief as to the applicant�s guilt in respect of the matters raised. No consideration was given to
any mitigating circumstances before deciding that termination was justified.

17 Accordingly, the respondent has not discharged the onus which falls to it, as specified in Western Mining Corporation Ltd v
AWU and Shire of Esperance v Mouritz (supra).

18 Having come to this conclusion, though, I note that procedural fairness is just one of the considerations to be applied (Kennedy
J. Shire of Esperance v Mouritz (supra)).

19 As to whether, notwithstanding the denial of natural justice, there was substantive reason to terminate the applicant�s
employment, the respondent raised a number of matters during the course of the hearing, as well as relying on those matters
contained within Exhibit 23, Mr Fidock�s letter of 15 February 1999. The additional issues raised during the hearing are related
to a number of those contained in the letter, albeit that they are not exactly the same issues. The issues raised in the letter
(Exhibit 23) and the hearing are as follows�

1. A number of issues arise regarding Ms Santosh Kumari, as to her being paid as a Qualified Child Care Giver when
she was not qualified - that she was overpaid; that the applicant knew she was unqualified and sought an exemption
from the Child Care Services Board (�the Board�), yet paid her as if she were qualified; and that he was a friend of
hers and was in some way complicit in her fraudulent conduct regarding a certificate.
The applicant says that Ms Kumari was acting as a Qualified Child Care Giver, that she was performing the duties of
that position and was paid as such. He says that he obtained an exemption from the Board which accepted his letter
of application for her to be treated as a Qualified Child Care Giver. Ms Kumari became a friend of the applicant�s
family after she commenced working for the respondent, and the applicant says that she knew Mr Shah before she
knew the applicant.
The applicant seems to have provided some conflicting advice to the Board regarding Ms Kumari�s qualifications.
The Board noted in its letter of 11 November 1998 addressed to the applicant that�

�We are concerned in previous correspondence of October 1996 you applied for an exemption of Santosh
Kumari and we have now noted you have stated that you employed her in good faith as a qualified staff
member�. (Exhibit 86).

The applicant replied that�
�at the time of interview because of the documentation that was given to us by (Ms Kumari) from Torrens
Valley Institute and the fact that she was already working as a qualified (sic) at one of the community
based Child Care Centres in WA and had only one thirty hours elective to be completed to upgrade her
qualifications, I still consulted the Licensing Boards and applied for an exemption to safe guard (sic) the
Centre before even employing her� (Exhibit 69).

The evidence shows that Ms Kumari was convicted of fraud in respect of a certificate which the applicant says he
received via Mr Shah.
I accept the applicant�s evidence that Ms Kumari was engaged to work as a Qualified Care Giver and that to ensure
that there was no question of her being accorded that status for the purpose of the Centre meeting the staffing levels
required in respect of qualified staff, an exemption was sought and was granted. She performed such work and was
paid accordingly. Therefore, there is a reasonable explanation as to the exemption being applied for and granted,
and to her being paid as if she was qualified. The fact that after her employment commenced, Ms Kumari supplied
to her employer a certificate to which she was not entitled does not support a finding that the applicant overpaid her
or was in some way involved in her fraudulent conduct. Accordingly, I find that in respect of those issues there is no
justification for the respondent�s questions in respect of Ms Kumari. They do not justify the applicant�s dismissal.

2. As to the staff not completing time sheets and payment being made without completed time sheets, the applicant
says that regulations governing child care centres required certain staff-to-children ratios to be adhered to. The
applicant says that he and the Co-ordinator, Theresa Bateman, knew which staff were present and which were not,
and they made up the pays on Wednesday or Thursday for payment on Friday. Accordingly, they often had to
assume that staff were present for 7 and a half hours on the Thursday or the Friday. He and Ms Bateman knew who
was not present and who was sick and completed their records accordingly. So that even if the staff member had not
signed for all of the hours on those days they were still paid for those hours.
I accept that this practice was not desirable and could have created problems for the respondent. However, this is a
matter for correction and counselling, not of itself justifying termination of employment, particularly not for
misconduct in the circumstances as they arose.

3. That the applicant continued to pay Taruna Polra after she ceased working and also overpaid her according to her
qualifications.
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I accept that payments continued while Mrs Polra�s workers� compensation claim was being considered albeit that
she performed no work in this time. The applicant says that he was asked about this by Mr Shah, and he undertook to
repay any amounts should Mrs Polra�s workers� compensation claim be rejected.
If Mr Shah was not happy with the applicant�s advice that the money would be repaid if the workers� compensation
clam was unsuccessful, he ought to have said so at the time. He did not.
The workers� compensation claim was rejected by letter dated 14 August 1998 (Exhibit 70). However, it appears that
those overpayments were not repaid. There is no evidence that that matter was raised with the applicant again until
the letter of 15 February 1999. This is a matter which ought to have been put to the applicant at an appropriate time
and not simply by a lawyer�s letter which letter seems to have been passed by in the process of Mrs Polra�s illness,
the applicant�s injury, the insolvency of the business and the breakdown in the relationship between the parties. It is
clear that this is an issue which required some response from the applicant. Had he deliberately overpaid his wife,
been directed to cease the payments and/or repay them, and refused to do so, this might constitute conduct which
would entitle the respondent to act, provided it did so in a proper manner. There is no evidence of deliberate
overpayment beyond that pending the resolution of the workers� compensation claim, there was no direction to cease
the payment or to repay it forthwith, and the respondent did not deal with the matter in a proper manner.
Further, it seems that in alleging that overpayments were made to Taruna Polra, the respondent has confused
payments made into her bank account but which were wages for both herself and for the applicant.
I am not satisfied that, apart from the payments made pending approval of the workers� compensation claim, there
were any overpayments to Mrs Polra by the applicant.

4. As to the question of the personal computer, the applicant provided to the business a computer that he had purchased
for his own family�s use. The computer was then used by him in the conduct of the respondent�s business for some
time before payment was made to him by the business. What the applicant did in paying himself for the computer
was no different from what Mr Shah did in paying himself in respect of expenditure incurred by him.
There is no evidence that the value recorded by the applicant and the amount he paid himself for its purchase was
incorrect. It is merely asserted by the respondent that it was overvalued.
Further, the applicant included within the financial records of the respondent the appropriate accounting.
Once again this is not a matter which the respondent appears to have investigated beyond asking the applicant for his
response. Then it appears, in accordance with Mr Fidock�s approval to the applicant not to respond at that time, the
respondent did not proceed to further investigate.

5. That there were instances of under payments made to staff. This occurred during the early days of implementation of
workplace agreements, and was rectified. This underpayment of staff some time before the dismissal cannot now be
relied on as an act of misconduct justifying dismissal.
As to questions of incorrect calculations of rates of pay, failure to pay tax and failure to pay superannuation on the
respondent�s behalf, it appears that the applicant has made some of these payments and these payments were
recorded within the computer records of the respondent. The respondent has refused to accept that there were records
within its computer system. I find that the applicant did keep records within the computer system, and although for
the purposes of this hearing the respondent has denied that these records existed, I find that such denial is merely a
reflection of Mr Shah�s unwillingness to accept anything the applicant says, and to attempt to paint the applicant as
both incompetent and dishonest.

20 It is true to say that the general management of the business left something to be desired, that there were insufficient funds to
pay for superannuation and taxation instalments and that these were outstanding. This does not constitute good management of
the business. However, Mr Shah was also responsible for some of these failings. Further, both the applicant and Mr Shah seem
to have treated the proper operating of the business in a cavalier manner. They each used its resources for their own and their
respective families� benefit. While the applicant may have been lax in his management practices, he conducted himself no
differently in that regard than Mr Shah. It seems that in the end, Mr Shah had the major shareholding, and the most to lose.
When he and the applicant could no longer work together, when the business got into difficulty, Mr Shah needed to act to
protect his investment. He did so by blaming the applicant for what had gone wrong, and in taking a very subjective view of
the reasons for the difficulty. He acted in a capricious and malicious manner by the way in which he brought the relationship to
an end. The respondent should have dealt with the applicant over these matters in a proper manner. Having reached his
conclusions on these matters, Mr Shah then set about excluding the applicant from the premises by changing the locks and
security codes without having forewarned the applicant, refusing to answer his correspondence, and finally, instructing that the
letter which had the effect of terminating the employment be sent to the applicant.

21 The respondent has not demonstrated that the applicant has misconducted himself in such a way as to justify the termination of
his employment. If I am wrong in this and the respondent has so demonstrated, then it is clear that the respondent acted in a
harsh and capricious manner in simply locking the applicant out of the premises and changing the security codes without
conferring with him, refusing to pay him and refusing to answer his correspondence. This is not a minor technical breach of a
fair procedure but substantive unfairness in itself.

22 In all of those circumstances, I find that the respondent has harshly, oppressively and unfairly dismissed the applicant from his
employment. In coming to these conclusions, I have taken into account the difficulties which have arisen for the respondent in
bringing to an end an employment relationship which was enmeshed in a business relationship. It is clear that the personal,
business and work relationship between the applicant and Mr Shah had broken down. I recognise the complexities which
would have been inherent in such a breakdown. However, that does not justify the capricious manner in which the respondent
brought the relationship to an end, or its unreasonable defence of this claim.

23 The next question which arises is what the appropriate remedy is. It is quite clear that reinstatement would be impracticable
because the relationship between the parties has broken down to such a point where there is a good deal of animosity between
them. Further, the applicant has been involved in another child care centre operation, albeit not as an employee. Further, too, as
at the date of hearing the applicant was still unfit to return to work.

24 It then arises to determine the applicant�s loss. The applicant says that he seeks compensation as set out in paragraph (f) of
clause 27 of the Further and Better Particulars set out in paragraph 2 of these Reasons. This claim is for �Unpaid wages for the
period 1 April 1999 to 1 October 1999 at $1,111.65 per week� totalling $26,679.60. I note a number of matters regarding this
claim. The first is that the applicant�s employment terminated on 29 May 1999, not 1 April 1999. If he did not receive income
from 1 April to 29 May 1999, then that is not a matter for compensation arising from unfairness of the dismissal, but perhaps a
claim for denied wages, or sick pay, or workers� compensation. Alternatively, the applicant was on leave without pay. This is
merely one example of a lack of clarity in this claim, the Further and Better Particulars of which were redrafted and amended
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on at least two occasions following their original filing. The applicant seems to have misconceived the basis for calculation of
compensation and the 6 month cap imposed by the Industrial Relations Act 1979.

25 Further, it is clear that the applicant ceased performing any substantial work for the respondent from at least April 1999.
Although in his summing up Mr Margaretic, for the applicant, said that the evidence demonstrated that the applicant attended
for at least some time every day, I am not satisfied that this is so. He may have attended on an irregular basis but was clearly
unfit to undertake the work for which he was engaged.

26 The applicant�s own evidence as to his efforts to mitigate his loss after the termination of employment indicate that he has not
sought to do so on the basis of his unfitness to work. He has not looked for work, but, some weeks after the termination of his
employment, applied for sickness benefits. His workers� compensation claim regarding his injured leg is not resolved.

27 Although Mr Margaretic urged that I draw an inference that the applicant�s failure to seek work was on account of the
applicant�s inability to afford the surgery necessary to repair his injured leg, that was not the evidence of the applicant. His
evidence was that he delayed having the operation during the period leading up to his wife�s death because of her illness. There
was no other evidence of any reason for delay except a reference in Exhibit 22 to stress causing the deferral of his knee
operation. I heard no evidence which would allow me to conclude that the applicant had failed to have the operation on the
basis that the respondent had denied him income.

28 Further, there is some evidence that the applicant has obtained money by way of loans from the Waratah Child Care Centre
part owner, Mr John Silbert, for whom he undertakes some responsibilities which are not time consuming or onerous.

29 At page 30 of the transcript of 3 October 2001, the applicant says that Mr Silbert is �actually the shareholder/partner in my
other child care centre, Waratah Child Care Centre�. The applicant became involved in that centre in 1997 when it was being
built, and at the same time as he was involved with Chesterfield Child Care Centre. He says that he has a forty percent share
holding in that centre, he did not pay any money to obtain that shareholding but contributed his expertise when he started that
centre. He says that that centre is still loosing money.

30 The evidence of the loans is somewhat incredible, that loans would be made to a person without any indication of when they
would be repaid and without there being any particular interest payment allocated to the debt. I conclude that the
responsibilities the applicant has undertaken for the Waratah Child Care Centre, and his forty percent shareholding are the
basis of the payments made to him. The applicant is involved in a business venture from which he receives regular payments
albeit that they are currently theoretically categorised as loans.

31 What was the applicant�s loss? The applicant�s evidence was that from the time of termination of his employment until the date
of hearing he was unfit to work in the capacity in which he was engaged by the respondent. Although Mr Margaretic urged that
he may have been fit to do light duties, there was no evidence of this except perhaps by way of inference, that if he has
performed some work for the Waratah Child Care Centre, he may have been fit for light duties with the respondent. However,
the applicant gave no evidence of the extent to which he may have been fit. His evidence was simply that he was unfit to work.
If he was unfit to work then two scenarios arise. One is that his injury was compensable under the workers� compensations
regime in which case that would arguably cover any loss which he may have suffered from his inability to work. He has a
workers� compensation claim pending resolution. On the other hand, if his injury was not compensable through that regime,
then he was simply unfit to perform work, and accordingly, the respondent would not be obliged to pay him for that period
other than in accordance with any sick leave entitlements which might arise. There is no claim for sick leave pay.

32 Accordingly, I find that the applicant has not demonstrated that he has suffered a loss of income as a result of his dismissal
such as to warrant an order for compensation for that loss. There is no claim for compensation for injury. Accordingly, there is
no remedy warranted beyond the declaration that the dismissal was harsh and unfair.

33 As to the remainder of the applicant�s claims set out in paragraph 27 of the Further and Better Particulars referred to in
paragraph 2 of these Reasons, s.29(1)(b)(ii) of the Industrial Relations Act, 1979 provides an employee with an opportunity to
enforce his contractual benefits denied to him by his employer, provided those benefits are not benefits arising under an award
or order of the Commission. Further, s.114 of the Industrial Relations Act 1979 provides a prohibition on parties contracting
out of awards which would otherwise apply.

34 The question then arises as to whether or not the applicant�s employment was covered by an award and his wages and
conditions claimed were those set out in that award. The applicant bears the onus to demonstrate that the benefits do not arise
from an award. At page 48 of the transcript of 3 October 2001 being the early part of the hearing of the substantive application,
when the Commission raised with the applicant the question of whether the applicant was bound by the award, or whether he
used it as a guide, Mr Margaretic for the applicant asked �Well, Madam Commissioner, how does one become bound by an
award?� It was clear that the applicant�s counsel had no particular knowledge of award coverage and the tests to be applied to
it. The respondent�s counsel�s understanding of this issue was also limited.

35 There are two awards which have the potential to apply to the applicant�s employment. The Children Services (Private) Award
contains Clause 4. � Scope which says:

�This award shall apply to all employees employed in the classifications set out in Clause 22. - Wages of this award, in
private nurseries, private child care or private day care facilities which provide care for children and which do not receive
recurrent funding from State or Federal governments.�

36 The evidence was that the applicant was employed in a private child care facility i.e. it was owned by private interests being
the respondent. The respondent received some of its funds from government sources. The applicant says that the Centre
received some parts of its income from Children�s Services and from the �migration department� (transcript page 78). I take
this to mean that these were government departments which provided some funding to the respondent. When questions of
whether or not the company was insolvent arose, the applicant said that the company�s records indicated that it was due to
receive money from �Community Services� which I take to mean the government department. It is not clear whether the
Centre received �recurrent� funding as set out in the scope clause above.

37 However, another award covering child care centres, the Child Care (Subsidised Centres) Award (No. A 26 of 1985) provides
that its scope is as follows�

�This award shall apply to all employees employed in the classifications set out in Clause 11. - Wages in government
subsidised nurseries, child care or day care services, excluding persons employed pursuant to the Hospital Workers (Ngal-
a) Award, No. 6 A of 1958.
Provided that this award shall not apply to Administrators/Directors who are directly employed by local government
authorities.�

38 It defines �government subsidised centre� as meaning�
�a centre which is provided with funding under Children�s Services programmes or their successors of the Federal
Government or State Government through the Department for Community Development or its successors or which
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includes funding for the Family Centres Programme. Provided that any such funding including Fee Relief, which is
provided for the operation of centres which are covered by the Children�s Services (Private) Award does not render those
centres within the scope of this definition�.

39 The evidence was that the respondent received some funding from government. However, as a private centre, this funding does
not render the Centre subject to the Child Care (Subsidised Centres) Award. It is most likely that it is covered by the Children�s
Services (Private) Award. This is the award under which the respondent paid its other members of staff and is the award under
which the respondent conceded that it underpaid employees who had signed workplace agreements which workplace
agreements were never registered.

40 The question then arises as to whether the applicant was an employee included in one of the classifications set out in Clause
22. � Wages of the Children�s Services (Private) Award. The applicant said that he set his rate of pay for the purposes of this
claim according to the classification of the �Assistant Director Grade 3�. That is one of the classifications in Clause 22. �
Wages. There is also a classification of Director.

41 The definition of Director is set out in paragraphs (c) and (d) of subclause (3) of Clause 22. � Wages of the Children�s Services
(Private) Award which reads�

�(c) Within the grades of Director the following categories of progression shall apply�
(i) Director Grade One (as defined in Clause 24 of this award)�

- a Director with two year or three year training, (as defined in paragraph (e) of this
subclause)�
Enters Step I
Exits Step IV

- a Director with four year training (as defined in paragraph (e) of this subclause)�
Enters Step II
Exits Step V

(ii) Director Grade Two (as defined in Clause 24 of this award)�
- a Director with two year or three year training, (as defined in paragraph (e) of this

subclause)�
Enters Step III
Exits Step VI

- a Director with four year training (as defined in paragraph (e) of this subclause)�
Enters Step IV
Exits Step VII

(iii) Director Grade Three (as defined in Clause 24 of this award)�
- a Director with two year or three year training, (as defined in paragraph (e) of this

subclause)�
Enters Step V
Exits Step VIII

- a Director with four year training (as defined in paragraph (e) of this subclause)�
Enters Step VI
Exits Step IX

(d) In addition to the grading, level of training and experience relevant to determining the appropriate rate of pay
for a Director an employer may advance a Director beyond the steps/increments provided for, taking into
account such factors as�
(i) number of sites supervised, size of centre(s) including number of places centre(s) licensed to cover

and/or total number of children taken into care; and/or
(ii) hours of operation of the centre; and/or
(iii) other factors relevant to the exercise of increased skills and responsibilities by the Director.�

42 Subclause (5) of Clause 24. � Classification Definitions and Skill Descriptors reads�
�(5) Director

(a) Definition: A Director shall be a person who meets the minimum requirements for a Co-ordinator in
accordance with the Community Services (Child Care) Regulations 1988 and who undertakes the
duties and responsibilities outlined in paragraph (b) of this clause.

(b) A person appointed as a Director shall be graded as follows�
(i) Director Grade One: a person appointed with overall responsibility for programming who is

not directly responsible for the effective supervision of the child care service or, is subject
to supervision in the day to day operation of the centre; or

(ii) Director Grade Two: a person who, in addition to the duties and responsibilities of a
Director Grade One, may be required to undertake a basic role in financial control on a day
to day basis eg. administering fee relief; or

(iii) Director Grade Three: a person who, in additions to the duties and responsibilities of a
Director Grade Two, may be required to, in part or in whole�
- Prepare annual budgets;
- Provide reports and policy proposals to Committees of Management;
- Exercise discretion within the budget in operating the service on a day to day

basis.
(c) Responsibilities of a Director may include the following�

- Be responsible for the administration and supervision of the service;
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- Ensure that a consistently high quality of child care is maintained, through the planning,
organisation and implementation of a program that will adequately meet the intellectual,
physical, emotional and social needs of children;

- Supervise and appraise staff;
- Select and train staff as required;
- Develop and promote the aims and policies of the service, in conjunction with the service

sponsors/management committees/proprietors;
- Maintain personnel records and be responsible for the application of relevant industrial

awards and legislation;
- Keep accounts and handle clerical matters, as required;
- Assist the service sponsors/proprietor with financial management, budgeting and planning,

as required;
- Ensure that the service adheres to all relevant regulation and meets all accountability

requirements;
- Provide reports to the management committee/sponsor/proprietor, as required;
- Provide parents with information relating to the service�s operations;
- Ensure that adequate enrolment procedures are established;
- Provide opportunities for staff development;
- Liaise with other associated organisations, agencies and Government departments;
- Co-ordinate and supervise the placement of students within the service.�

43 Notwithstanding that the applicant says that he ought to have been paid according to the classification of Assistant Director
Grade 3 and that is the basis of his claim of payment, it would appear that many of his duties reflected those of a Director as set
out in paragraph (c) of Clause 24(5). There is evidence that a Co-ordinator was also employed, but the ultimate authority in the
day to day running of the Centre was with the applicant. There was no evidence as to whether the applicant met �the minimum
requirements for a Co-ordinator in accordance with the Community Services (Child Care) Regulations 1998� which forms part
of the definition of a Director.

44 If the applicant was not a �Director�, he may have been an �Assistant Director� which is defined as�
�(4) Assistant Director

(a) Description: An Assistant Director with qualifications and experience as Qualified Child Care Giver
who assists the Director with the administration of the Centre and is appointed as such.

(b) Skill Descriptor: An employee at this level shall be expected to perform skills above and beyond
those as Qualified Child Care Giver. That person�
- Performs work under limited supervision either individually or in a team environment;
- Provides guidance and assistance as part of a work team;
- Assists in the provision of on-the-job training to other employees;
- Exercises broad discretion.

(c) An Assistant Director shall be appointed�
(i) Assistant Director Grade One�

A person responsible for the co-ordination of programming within the Centre, or
(ii) Assistant Director Grade Two�

A person who, undertakes, in addition to Grade One responsibilities, administrative and
supervisory functions, or

(iii) Assistant Director Grade Three�
A person whose tasks are predominantly non-contact or a person whose Director has
responsibilities for more than one Centre.�

(Clause 24(4) of the Children�s Services (Private) Award
(No. A 10 of 1990)

45 There was no evidence as to whether the applicant has qualifications as a Qualified Child Care Giver. The applicant says that
when the Chesterfield Child Care Centre commenced operating they planned to have the minimum qualified staff that they
were allowed and to have as unqualified persons one �non-contact� Director being himself, and the other two being his wife,
Taruna Polra, and Mr Shah�s wife. I can only assume that this means that at the time the Centre commenced operating the
applicant did not have qualifications as a Qualified Child Care Giver, as required for satisfaction of the definition of Assistant
Director. There was no evidence of whether this remained the case for the whole of his employment. However, his
responsibilities are reflected in the description of an Assistant Director.

46 The onus is on the applicant to demonstrate that his claims arise from benefits of his contract and do not arise from an award.
There is sufficient within the definitions of �Director� and �Assistant Director� when compared with the responsibilities held
and the duties performed by the applicant to raise serious questions about whether the applicant was engaged as a Director or
Assistant Director which he has not answered. There are questions as to his qualifications and duties, and as to the funding of
the Centre. These questions mean that on the balance of probabilities, the Commission is not able to be satisfied that his claim
does not relate to benefits arising under an award of this Commission.

47 In all of these circumstances, I am not satisfied that the claims he makes to enforce his contractual entitlements are those which
do not arise from an award. Wage rates are set out in the award, as are entitlements to annual leave. The award also provides
for superannuation contributions in accordance with the superannuation guarantee levy as it was at the time the clause was
inserted into the award.

48 If I am wrong in this and that the applicant�s employment was not subject to an award then he must establish that he is entitled
to the conditions pursuant to his contract of employment.
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49 I do not accept the applicant�s argument that because he was the Director of the Child Care Centre and the Director of the
company responsible for authorising and setting rates of pay for employees that he was entitled to set his own rates of pay and
conditions of employment without reference to his employer who was the respondent. The evidence demonstrates that it was
agreed between the applicant and Mr Shah, the majority shareholder in the business, that until the business made a profit, the
applicant would not receive payment. This can be read in two ways. One is that he would not receive any payment at all for the
period until the business was profitable. Alternatively, once the business was profitable he would be back paid for the period
when he had not received payment. Which of the two alternatives is applicable was not clarified between the parties. Further,
there was no discussion between the parties as to what rate the applicant would receive once a profit was attained. Neither of
those situations was clarified by the applicant�s evidence. His evidence in that regard was his interpretation of a vague
understanding. I am not satisfied that the applicant was entitled to receive wages for the period prior to any profit being made.
The applicant�s evidence as to the profitability of the business was conflicting. The applicant says that they were making a
profit. A number of the costs incurred in establishing the Centre were able to be written off for tax purposes, I assume on the
basis of depreciation, and therefore this would provide a �paper loss� as described by the applicant. Whilst this may be so, it is
not clear to me whether the business was making a profit or not. It is clear however, that the parties had not defined what was
to be the profit to be achieved for the purpose of determining when the applicant was to receive wages. Was he to be paid
wages when profit before tax was achieved, was it to be a profit after tax? The evidence is unclear. However, it would appear
that up until July 1996, at least, the company was not making any profit. The financial records before the Commission and the
evidence do not allow any conclusion to be reached as to whether a profit was made between the end of July and 16 August
1996, as claimed in paragraph (b). Therefore, the bulk of paragraph (b) of Clause 27 of the Further and Better Particulars of
claim, from 1 November 1995 to 16 August 1996 would not be payable.

50 The evidence also demonstrates that once Mr Shah commenced working in the Child Care Centre, he and the applicant
between them agreed on the rate of pay that would be applied to them both. That rate changed over time. Until the applicant
went to Sydney on holiday at the end of 1998, there was no dispute between the applicant and Mr Shah as to the rate of pay to
be paid.

51 Therefore, I conclude firstly that the applicant was not entitled to any wages until a profit was made. This situation was
superceded by the agreement between the applicant and Mr Shah once Mr Shah commenced working at the Centre. There can
be no dispute that the applicant was paid the wages due under his contract from that point until the applicant went to Sydney in
late 1998, because he was responsible for making those payments.

52 The claim the applicant makes for the period 30 August 1996 to 30 December 1997 (paragraph (e)) is for the shortfall between
the amounts he was paid and the �guideline� award rate, not for any contracted rates. There is no evidence that this �guideline�
rate was agreed between the parties. It was merely an award rate which the applicant used in constructing his claim. There is
no claim for any wages outstanding between 30 December 1997 and 1 April 1999.

53 In all of these circumstances, I am not satisfied that the applicant is entitled to any wages as claimed. In summary, this is
because the applicant has not discharged the onus he bears to demonstrate that his employment was not the subject of an award
and that his claim does not relate to an award benefit. Secondly, he was not entitled to set his own rate of pay. Thirdly, the
evidence as to profitability and the basis of a rate of pay once profitability was reached, was unclear. Fourthly, the evidence
demonstrates that the applicant and Mr Shah agreed to a rate for them both and this was paid by the applicant to himself. This
rate changed over time by agreement between the applicant and Mr Shah.

54 Therefore, paragraphs (b) and (e) of Clause 27 of the claim as set out in the Further and Better Particulars are not demonstrated
as being wages due to the applicant.

55 The remainder of the claims deal with superannuation (paragraphs (a) and (i)), and annual leave (paragraphs (c), (d), (g) and
(h)).

56 The evidence demonstrated that there was no discussion between the parties as to any annual leave entitlement, any
superannuation entitlement or any other conditions of employment. I am not satisfied that the superannuation entitlement arose
from any contractual entitlement, but arose from the superannuation guarantee levy. According to Keane and Lomba Pty Ltd
(1998) 78 WAIG 810 this is not enforceable as a contractual benefit pursuant to s.29(1)(b)(ii) of the Industrial Relations Act
1979.

57 If the applicant�s claims in respect of unpaid annual leave arise from the Award then, of course, they are not enforceable in this
jurisdiction. Further, there is no evidence that there was any agreement between the parties as to what annual leave entitlement
the applicant would have, therefore there is no evidence that the applicant�s contract of employment entitled him to any
particular annual leave arrangement. If the applicant�s entitlement then arises from the provisions of the Minimum Conditions
of Employment Act, then that is enforceable in another jurisdiction. Therefore, any claims for payment of annual leave as set
out in paragraphs (c), (d), (g) and (h) are not substantiated as arising under the contract of employment.

58 In all of the circumstances then the applicant�s claim in respect of contractual benefits is to be dismissed.
59 There remains one further issue to be dealt with and that is the question of costs. Although both parties were represented by

counsel, their respective counsel were not familiar with the basis upon which awards of this Commission operate. I believe that
this has lead to the claims in respect of contractual benefits being misconceived by the applicant, and a good deal of time being
wasted by both parties in the pursuit and defence of the claims. When parties are undertaking the lengthy, time consuming and
disruptive proceedings such as these it would be helpful if they were properly advised.

60 Further, I noted in my Reasons of 3 May 2001, that the applicant throughout the course of this application�s processing,
hearing and determination by the Commission has been less than diligent in his pursuant of the application, has been far from
clear in identifying his claims and has put the respondent to considerable inconvenience to identify those claims. The
respondent, for its part, has been unhelpful, its witnesses unreliable and its representation difficult, to put it mildly. The parties
have both foreshadowed at various stages that they would seek costs. In light of my comments in respect of both the pursuit
and defence of this application I can see that neither party would warrant costs being awarded on the basis of the normal
considerations of this Commission. The only consideration would be that both parties have wasted considerable time and
resources in their pursuit and defence of their respective positions. The applicant, having been found to have been harshly,
oppressively and unfairly dismissed gains no remedy other than a declaration that he has been harshly, oppressively and
unfairly dismissed. On the other hand, he has spent considerable time and resources pursuing claims for compensation and
contractual benefits which are misconceived and unsustainable. The respondent has steadfastly objected to the claims but in
some aspects not on rational or objective grounds. Therefore, any applications for costs if made are unlikely to succeed.

_________
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2002 WAIRC 04704
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARSEY POLRA, APPLICANT
v.
CHESTERFIELD CHILD CARE CENTRE PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 25 JANUARY 2002
FILE NO. APPLICATION 1016 OF 1999
CITATION NO. 2002 WAIRC 04704
_________________________________________________________________________________________________________

Result Application for alleged unfair dismissal upheld
Application for alleged contractual benefits dismissed

_________________________________________________________________________________________________________

Order
HAVING heard Mr L Margaretic (of Counsel) on behalf of the applicant and Mr T Mijatovic (of Counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby�

Declares�
THAT the applicant was harshly and unfairly dismissed from his employment by the respondent.
Orders:
THAT this application otherwise be, and is hereby dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________

2002 WAIRC 04740
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELIZABETH WARNER, APPLICANT
v.
BURSWOOD HOTEL PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 23 JANUARY 2002
FILE NO. APPLICATION 1533 OF 2001
CITATION NO. 2002 WAIRC 04740
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 The matter before me rests on the adequacy or reasonableness of the redundancy payment to Mrs Warner. I do not recite the
agreed facts of the matter between the parties; they are part of the record.

2 The applicant seeks 11.5 weeks additional payment on the basis that three kitchen stewards employed by Burswood Hotel Pty
Ltd (BHPL), and made redundant just prior to her, were paid redundancy at the rate of 1.5 weeks per year of service. The
respondent paid Mrs Warner 8 weeks redundancy pursuant to the relevant award when she was later made redundant as part of
the contracting out of housekeeping at the hotel.

3 The applicant says that equity dictates that Mrs Warner be paid the same as the other three staff, and the precedent to be
followed by the Commission is the decision in Frederick John Rogers v Leighton Contractors (1999) 79 WAIG 3551. This
decision is well known, and the inadequacy of a redundancy payment may lead to a determination of unfairness in section
29 matters.

4 The respondent says an error was made, and the three employees whose payments are represented in [Exhibits 4A, B and C]
should not have received these amounts. The respondent also says the Commission should not determine the dismissal as
unfair when the employee has been paid their lawful entitlement, and refers to the Full Bench decision in WA Access Pty Ltd v
Mark Robert Vaughan 81 WAIG 373.

5 The applicant does not challenge that that was the lawful payment; they say simply that there was no error, and in equity Mrs
Warner can be paid above the award, and should have been.

6 I do not query the evidence before me in terms of credibility. I accept Ms Drimatis� evidence that an error was made, and Mr
Welch was advised of this on 26 July 2001. Ms Drimatis says that [Exhibits A1 and A2] were put on noticeboards or made
available to kitchen stewards in Burswood Resort Management Limited (BRML), and does not know if they were made
available to hotel kitchen stewards.
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7 It is easy to infer that the hotel kitchen stewards may have seen these documents which speak of the casino and the hotel. That,
however, is not relevant for my purposes. I have also [Exhibit R1], which expresses Ms Drimatis� intention, and I accept her
evidence, that an error has occurred. However, whether a mistake has occurred or not is, I consider, not the defining issue.
There is no evidence that Mrs Warner was made an offer, either directly or indirectly, of the severance payment of 1.5 weeks
per year of service. Mr Rosales Castaneda says that the employer can offer more than the award. They can, but there is no
evidence that they did in this case.

8 I can understand Mrs Warner believing that she was treated unfairly by not getting as much as the other three employees who
were made redundant just prior to her, but that is sometimes a feature of redundancy packages dealt with at different times by
companies. There was also no policy given to me in evidence of a redundancy payment applying across the board for all
employees of 1.5 weeks per year of service.

9 In simple terms, having received no offer of a redundancy package above the award, having received the same package as
employees covered by the award and made redundant in housekeeping at the same time, I do not find the adequacy of the
redundancy payment to mean that the termination was unfair so as to warrant the intervention of the Commission.

10 I rely, in coming to this conclusion, also on the decision in WA Access Pty Ltd v Mark Robert Vaughan; the unanimous
decision of the Full Bench. I recite into the record two relevant passages. In paragraph 48 of that decision the President says�

�In this case, the dismissal by way of redundancy could not be unfair by virtue of the failure to pay the employee a
redundancy payment or an adequate redundancy payment when an award which binds the parties does not confer such
an entitlement on employees or such an obligation on the employer.�

In this particular case there is a redundancy provision in the award that applies, and that redundancy provision has been
applied.

11  Further in the decision, at paragraph 57, it says�
�It should be first observed that, for the reasons which I hereinafter express, the failure to pay a redundancy payment at
all was, given the obligations expressed in the award (which did not include an obligation to pay severance pay to an
employee of less than twelve months duration), not unfair.�

12 For all those reasons as expressed, I would find the termination payment to be fair and I would order that the application be
dismissed.

_________

2002 WAIRC 04741
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELIZABETH WARNER, APPLICANT
v.
BURSWOOD HOTEL PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO. APPLICATION 1533 OF 2001
CITATION NO. 2002 WAIRC 04741
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Rosales Castaneda of counsel on behalf of the applicant and Mr D Jones on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Parties Number Commissioner Result
Alivojvodic DB Clough Engineering Limited 1138/2001 GREGOR C Discontinued
Amis A Polyaire Pty Ltd 1813/2001 KENNER C Discontinued
Asic MJ Anodisers W.A. 1975/2001 WOOD C Consent Order
Austin RB Asheli Pty Ltd t/a Renouf Personal Training Centre

Claremont
1675/2001 GREGOR C Order Issued

Berlingieri T Mayne Nickless Limited ABN 56004 073 410 1691/2001 SCOTT C. Discontinued
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Parties Number Commissioner Result
Blonk M The Highlife Co Pty Ltd 1318/2001 BEECH C Discontinued
Bloomfield C Chaise Designs Pty Ltd (Focus Designs) 1546/2001 WOOD C Discontinued
Booth JE Nationwide Food Brokers Pty Ltd 14/2002 BEECH C Withdrawn by

leave
Burns L Royal Australian Airforce Association (WA Division)

Inc T/A RAAFA Veterans Homes Appeal Fund
1400/2001 GREGOR C Discontinued

Calhoun J Sanitaire Pty Ltd 154/2001 SMITH C Order
(Arbitration)

Can SAO Barry Crommelin Family Trust T/A Crommelin
Chemicals

824/2000 SCOTT C. Discontinued

Carpenter CD Paul Stravrides � Baitz Confectionary 1633/2001 GREGOR C Dismissed for
want of
prosecution

Coleman RJ R.J. Coleman Holdings Pty Ltd CAN 008692779 950/2001 KENNER C Order Issued
Coleman RJ R.J. Coleman Holdings Pty Ltd CAN 008692779 951/2001 KENNER C Order Issued
Conlin D Duncraig Beauty Centre 1826/2001 SCOTT C Dismissed
Czernyszow P Caldera Nominees t/a Harrington Brokers 1760/2001 SCOTT C Withdrawn by

leave
Davis LD Blaxland Pty Ltd 1074/2001 GREGOR C Dismissed
De Groot CR Ngaanyatjarra Health Services 1757/2001 GREGOR C Discontinued
Dean J Australian Timber Products Pty Ltd 1514/2001 BEECH C Discontinued
Dirou S Daytrader Hq Ltd 1241/2001 SMITH C Discontinued
East MJ Australia Post 1257/2001 GREGOR C Discontinued
Edwards CJ M/M Marchioli t/a Skypark Valet Parking 861/2001 SMITH C Discontinued
Egan MR ANK Recycles 1807/2001 KENNER C Discontinued
Ellis MA Century Drilling Ltd & Century Resources 1365/201 KENNER C Discontinued
England G Citysearch Directories Pty Limited 1882/2001 BEECH C Discontinued
Fagg BAW Done & Linda Kolichev, Golden Days Pty Ltd t/a

Stirling Glass & Aluminium
1378/2001 KENNER C Dismissed for

want of
prosecution

Fanchi A Holden National Leasing Limited 1448/2001 KENNER C Discontinued
Finnerty RC Centrepoint Newsagency & Bookshop 2137/2001 SCOTT C. Discontinued
Gerace D Frank Keet of Keet & Associates 1761/2001 GREGOR C Withdrawn
Gilomen KB John Rando, Rando & Co, Barristers and Solicitors 1368/2001 SCOTT C. Discontinued
Graham JE Robert Waters � The Queens Hotel 699/2001 SCOTT C Dismissed
Green J Hills Industries Ltd ABN 35 007 573 417 1561/2001 KENNER C Discontinued
Gregor S Westco Jeans Pty Ltd 1849/2001 SCOTT C. Order Issued
Hancock LM Goundrey Wines Pty Ltd 2142/2001 SCOTT C Dismissed
Harrison LC Martin G. Williams 1552/2001 BEECH C Discontinued
Herbert PS Bevron Fibreglass 1802/2001 BEECH C Discontinued
Hill N Clinical Cell Cellure Pty Ltd CAN090161505 1809/2001 SMITH C Discontinued
Johnston DE Australian Medical Procedures Research Foundation 758/2001 SCOTT C. Discontinued
Kalaitzis P Method and Madness Pty Ltd 83/2001 SMITH C Discontinued
Keerthisri H Challenger TAFE, Fremantle Campus 1371/2001 KENNER C Discontinued
Laws GA Rohanna Pty Ltd t/a Skipper Mitsubishi 1791/2001 GREGOR C Discontinued
Long SM Gateway Hotel Resort Management 1747/2001 GREGOR C Discontinued
Lucchesi JMJ Morrison Engineering 2242/2001 BEECH C Withdrawn by

leave
Mac TT Kresta Holding 835/2001 SCOTT C. Discontinued
Malland MD Australian Capital Equity Pty Ltd 1354/2000 GREGOR C Discontinued
Manna FP Markhill Holdings Pty Ltd as Trustee for The Midnight

Printing Unit Trust t/as �Midnight Printing�
1751/2000 KENNER C Order

(Arbitration)
Marshall S Barrymores Pty Ltd 1367/2001 GREGOR C Discontinued
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Parties Number Commissioner Result
Masoet S Oz Bricklaying 1929/2001 KENNER C Discontinued
Matthews SP Margaret River Real Estate First National 1967/2001 SMITH C Discontinued
McCulloch PJ Auto Group Auctions 1862/2001 BEECH C Discontinued
McHutchinson J Fidei Corporation Pty Ltd 285/2001 KENNER C Discontinued
McMaster S Lorraine Delantye; Demsell Pty Ltd 1273/2001 WOOD C Dismissed
Mead MD Barrington Wine Company Ltd 655/2001 SCOTT C Dismissed
Nguyen LT Buckeridge Nominees Pty Ltd t/a BGC Windows 1476/1999 SCOTT C Dismissed
Noble C Danka Australia Pty Ltd 2114/2001 KENNER C Discontinued
O�Dwyer FM Le�Seloivre Pty Ltd 2237/2001 BEECH C Discontinued
Oakes IL Ronald Wilkinson Scarth of Wilkinson Marketing 44/2001 KENNER C Discontinued
Ormonde RA Stanley Mining Services Pty Ltd 1810/2001 BEECH C Discontinued
Patricio FM KC and CC Grant t/a Ampol Gosnells and Ampol

Willetton
2026/2001 SCOTT C Withdrawn by

leave
Podger A National 1 Ltd 1769/2001 BEECH C Dismissed
Posta GD Western Power Corporation 1497/2001 SMITH C Discontinued by

leave
Ralph I Vital Foods Pty Ltd 2164/2001 SCOTT C Dismissed
Rayment S Lawcott P/L ACN085 499 645 t/a Assassin Print 944/2000 KENNER C Discontinued
Robinson PA Avon Valley Taxi Service 1798/2001 KENNER C Discontinued
Scarvaci G The Mount Can, Benjay Pty Ltd CAN 009337231

ATFT, Santi Family Trust T/as
1413/2001 KENNER C Discontinued

Scott JT Tennyson Network Pty Ltd 1724/2001 WOOD C Discontinued
Sharp-Collett CM Crushing Services International Pty Ltd 2166/2001 KENNER C Discontinued
Shaw JP Kundana Gold Pty Ltd 1848/2001 GREGOR C Discontinued
Shaw RJ Five Star Security CAN 086 541 157 as Trustee for the

Five Star Unit Trust T/AS Five Star Security (Directors-
Gary Clark. Tom Delaney)

1346/2001 BEECH C Discontinued

Shehan A Education Department of WA 1890/2000 KENNER C Discontinued
Skilton DK Mezzonine Café 1992/2001 GREGOR C Dismissed for

want of
prosecution

Smalley MJ Don Stocks � Cable Power 1921/2001 WOOE C Dismissed
Smith CJ Australis Panoptic Technologies Pty Ltd 1977/2001 GREGOR C Discontinued
Stephenson AD R.A.C. Glass & Security Pty Ltd 1304/2001 BEECH C Discontinued
Sturman G Chapmans Barristers & Solicitors 1/2002 SMITH C Discontinued
Sullivan W Western Australian Trotting Association 1937/2001 SCOTT C. Discontinued
Tedeschi SE Strathfield Car Radio 1582/01 BEECH C Discontinued
Thomas K Westco Jeans Co 1674/2001 WOOD C Dismissed
Wagner W Jeff & Janette Elix 1811/2001 SCOTT C Dismissed
Walsh AD Cognis Australia Pty Ltd 1464/2001 GREGOR C Discontinued
Wilkie AL Associated Nursery Traders Pty Ltd t/a Trees Agreen

Garden Centre
1892/2001 BEECH C Discontinued

Williamson N Supply Direct Pty Ltd 1744/2001 KENNER C Discontinued
Woodward JP Johnson & Johnson Vision Care 1788/01 SCOTT C Dismissed
Wright SG Sheepo (WA) Pty Ltd 889/2001 GREGOR C Discontinued
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CONFERENCES—Matters arising out of—
2002 WAIRC 04759

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP BILLITON (BHP IRON ORE), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 5 FEBRUARY 2002
FILE NO/S. C 18 OF 2002
CITATION NO. 2002 WAIRC 04759
_________________________________________________________________________________________________________
Result Recommendation issued.
Representation
Applicant Mr T Kucera of counsel
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Recommendation
WHEREAS on 29 January 2002 the applicant made application for an urgent compulsory conference pursuant to s 44 of the
Industrial Relations Act 1979;
AND WHEREAS the Commission convened a compulsory conference between the parties to this application on 5 February 2002;
AND WHEREAS the Commission was advised at the conference that the parties were in dispute as to changes to the start and
finish times for maintenance employees at the respondent�s Finucane Island operations in Port Hedland;
AND WHEREAS the Commission, after having heard the parties and having endeavoured to assist the parties to reach agreement
on the matters in dispute and having considered the issues was of the view that in all the circumstances, it would issue a
recommendation to the parties in order to assist in the expeditious resolution of the dispute;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in dispute, in accordance with the provisions of the Industrial Relations
Act, 1979 hereby recommends�

1. THAT the respondent�s proposal for changes to the start and finishing times at Finucane Island for day maintenance
employees from 6.00am to 7.00am be implemented.

2. THAT there be a review of the implementation of the changes to the start and finishing times at Finucane Island
involving the parties to these proceedings at the end of a two month period from the implementation of the changes.

3. THAT the review referred to in paragraph two above be the subject of a report back conference before the Commission
on a date to be fixed, after the conclusion of the two month period, at which time the Commission will deal with any
issues arising from the implementation of the change to starting and finishing times.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 04739
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
PHYRNE HOLDINGS PTY LTD T/AS STIRLING BUSINESS MACHINES
-and-
DEPUTY REGISTRAR, DARRYL KINGSLEY BUTTAL, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO. C 298 OF 2001
CITATION NO. 2002 WAIRC 04739

Order
WHEREAS on 4th February 2002 the Commission convened a conference pursuant to s.44 of the Industrial Relations Act,
1979 (the Act) to deal with a dispute between The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union
of Workers - Western Australian Branch and Phyrne Holdings Pty Ltd t/as Stirling Business Machines (the Respondent) relating to
the alleged unfair termination of Mr Clive Tolley; and
WHEREAS at the conference it became clear that a crucial issue as to the disposition of the dispute was whether Mr Clive Tolley
attended the premises of Total Ceramics Pty Ltd on 30th October 2001; and
WHEREAS the Respondent alleges that Mr Tolley did attend the said premises but Mr Tolley denies that he did; and
WHEREAS in order to resolve the issue the Commission has decided to exercise the powers vested in it under s.33(1)(d) of the Act
and made an order for the examination on oath of Mario Chiera and Mario Taddei said to the Principals of Total Ceramics Pty Ltd
to establish whether or not Mr Clive Tolley did visit the premises of Total Ceramics on 30th October 2001; and
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WHEREAS for this purpose the Commission now orders that Deputy Registrar Darryl Kingsley Buttal being an officer of the
Commission examine upon oath Mario Chiera and Mario Taddei for the purpose of ascertaining whether Mr Clive Tolley visited
the premises of Total Ceramics Pty Ltd on 30th October 2001; and
WHEREAS Deputy Registrar Buttal is to undertake the examination upon oath and make and file deposition of such examination
within seven days hereof or such extended period as is granted by the Commission.
NOW THEREFORE pursuant to the powers vested in the Commission by s.33(1)(d) of the Industrial Relations Act, 1979 the
Commission hereby orders�

THAT Deputy Registrar Darryl Kingsley Buttal examine under oath Mario Chiera and Mario Taddei and make and file
deposition of such examination within seven days of the date hereof or such extended period as is granted by the
Commission.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 04606
NEGOTIATION OF NEW INDUSTRIAL AGREEMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS

OF WESTERN AUSTRALIA, APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 10 JANUARY 2002
FILE NO. C 64 OF 2000
CITATION NO. 2002 WAIRC 04606
_________________________________________________________________________________________________________

Result Consent order
Representation
Applicant Mr R Murphy
Respondent Mr S Heathcote as agent
_________________________________________________________________________________________________________

Order
WHEREAS the parties entered into a consent agreement on 9 November 2000 in matter No C 64 of 2000 entitled the Kirin
Australia Enterprise Agreement 2000; and
WHEREAS the agreement stipulated an expiry date of one year from the date of the Commission�s order; and
WHEREAS the parties obtained an extension by consent until 31 December 2001; and
WHEREAS the parties by correspondence dated 8 January 2002 sought a consent order to extend the period of operation of the
agreement until 30 March 2002;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial Relations Act,
1979, and by consent, hereby orders�

THAT the period of operation be extended, by consent, until 30 March 2002.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 04772
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANDERSON FORMRITE PTY LTD, APPLICANT
v.
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 8 FEBRUARY 2002
FILE NO. C 27 OF 2002
CITATION NO. 2002 WAIRC 04772

Order
WHEREAS Anderson Formrite Pty Ltd (the Applicant) has applied to the Commission for a conference pursuant to s.44 of the
Industrial Relations Act, 1979 (the Act) over a dispute between it and the Construction, Forestry, Mining and Energy Union of
Workers (the Union) over stand down arrangements at the Baulderstone Hornybrook Pty Ltd building construction site situated at
240 St George�s Terrace, Perth; and
WHEREAS on 7th February 2002 the Commission conducted a conference between the parties in an effort to resolve the dispute;
and
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WHEREAS the said conference was adjourned for a meeting between the Principal of the Applicant, the Secretary of the Union and
the Commission in Chambers on 8th February 2002; and
WHEREAS at that conference the Commission offered the parties a number of options for future disposition of the matter included
in which was that the Applicant may ask the Commission to exercise its powers pursuant to s.44(5)(b) & (c) of the Act; and
WHEREAS during the conference it was alleged and confirmed that employees of the
Applicant were not performing work on site at 240 St George�s Terrace, Perth and would next meet concerning the future of the
dispute on Tuesday, 12th February 2002; and
WHEREAS on 8th February 2002 at 1453 hours the Applicant by letter requested the Commission exercise its powers pursuant to
s.44(5)(b) & (c) of the Act; and
WHEREAS despite any other provision of the Act if at or in relation to a conference under s.44 it appears to the Commission that a
strike is occurring which constitutes or will constitute a breach of any award, order or agreement to which the organisation of
employees by
participating in the strike is a party; or any understanding, undertaking or procedure entered into given or agreed by an organisation
of employees whose members are participating in a
strike then the Commission is required to order that organisation and those members to ensure that normal work resumes
immediately; and
WHEREAS the Commission has considered the terms of the Applicant�s Minute of Proposed Order, received at 1502 hours on 8th

February 2002, and has concluded such orders are inconsistent with the purpose and intent of the provisions in s.44(5)(b) & (c) of
the Act; and
WHEREAS the Commission has formed the view that a strike matter as defined in s.31(12) of the Act is occurring and the
Commission is required to use its best endeavours to ensure that normal work resumes immediately and it has decided that it is
required to order the members of the organisation participating in the strike and that organisation to ensure work resumes
immediately.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders�

THAT the Construction, Forestry, Mining and Energy Union of Workers and those of its members employed on the
works at 240 St George�s Terrace, Perth ensure that normal work resumes immediately.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 04697

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS & OTHERS, APPLICANT
v.
DAMPIER SALT PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY 21 JANUARY 2002
FILE NO/S. CR 190 OF 2001
CITATION NO. 2002 WAIRC 04697
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr M Llewellyn
Respondent Ms E Hartley of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the Australian Workers� Union, West Australian Branch, Industrial Union of
Workers, the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian
Branch and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch and Ms E Hartley of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT applications 1568 of 2001 and CR 190 of 2001 be and are hereby joined and will be heard and determined together.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________
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2002 WAIRC 04752
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, APPLICANTS
v.
DAMPIER SALT PTY LTD, RESPONDENT

PARTIES DAMPIER SALT PTY LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO/S. CR 190 OF 2001, APPLICATION 1568 OF 2001
CITATION NO. 2002 WAIRC 04752
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Llewellyn
Respondent Ms E Hartley of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Llewellyn on behalf of the applicants in application No. CR 190 of 2001 and the respondents in application
No. 1568 of 2001 and Ms E Hartley of counsel on behalf of the respondent in application No. CR 190 of 2001 and the applicant in
application No. 1568 of 2001 the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby directs�

1. THAT application No.�s CR 190 and 1568 of 2001 be joined and heard and determined together.
2. THAT the applicants in application No. CR 190 of 2001 file and serve an outline of submissions in relation to that

application by 22 February 2002.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in the chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no
later than 21 days prior to the date of hearing.

5. THAT the parties file and serve upon one another any signed witness statements in reply upon which they intend to
rely no later than seven days prior to the date of hearing.

6. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of
cross-examination no later than five days prior to the date of hearing.

7. THAT subject to paragraph two of these directions the parties file and serve an outline of submissions by no later
than three days prior to the hearing.

8. THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

CONFERENCES—Notation of—

PARTIES COMMISSIONER/
CONF. NO.

DATES MATTER RESULT

Australian Workers� Union BDS Recruit KENNER C.
C251/2001

13/12/2001 Unfair dismissal Concluded

Australian Workers� Union Goldfields Contractors WOOD C.
C265/2001

15/01/2002 Alleged unfair dismissal
and denied contractual
entitlements

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Wynai Pty Ltd t/a
George Day Caravans

BEECH C
C194/2001

27/08/2001

8/11/2001

Alleged inadequate
redundancy

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

City of Perth GREGOR C
C225/2001

25/09/01 Reclassification Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

WA Mint GREGOR C
C245/2001

30/10/01 Work Conditions Concluded

Civil Service Association Director General,
Department of Justice
(formerly known as
Ministry of Justice)

SCOTT C.
PSAC23/2001

3/01/2002 Continuing employment
of Ms P Bingham

Concluded
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PARTIES COMMISSIONER/
CONF. NO.

DATES MATTER RESULT

Construction, Forestry,
Mining and Energy Union

Fieldway Enterprises
Pty Ltd

GREGOR C
C277/2001

05/12/01 Alleged Termination Referred

Construction, Forestry,
Mining and Energy Union

Hiform Concrete Pty
Ltd

GREGOR C
C12/2002

22/01/02 Industrial Action Concluded

Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union

BHP Iron Ore Pty Ltd KENNER C
C143/2001

22/06/2001 Dispute re unfair and
unwarranted final
warning

Concluded

Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers Union

Metropolitan Health
Service Board

SCOTT C.
C229/2001

5/10/2001
19/10/2001

Dispute over the
foreshadowed forced
transfer of a carpenter
from PMH to KEMH

Referred

Forest Products,
Furnishing and Allied
Industries Industrial Union

Brown Bros Furniture BEECH C
C289/2001

21/01/2002 Non payment of
redundancy

Concluded

Forest Products,
Furnishing and Allied
Industries Industrial Union

Wesfi Manufacturing
Pty Ltd

GREGOR C
C279/2001

10/12/2001 Leave entitlements during
the Christmas/New Year
period

Concluded

Hospital Salaried Officers
Association

Armadale Health
Service

BEECH C
C199/2001

29/08/2001
7/09/2001
10/09/2001
13/09/2001
18/09/2001
20/09/2001

Proposed industrial action Concluded

Hospital Salaried Officers
Association

Metropolitan Health
Services at Royal Perth
Hospital

SCOTT C.
PSAC9/2001

2/08/2001 Removal of written
warning from record

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

CSR Building Materials GREGOR C
C230/2001

03/10/2001 regards to alleged unfair
dismissal of union
member

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Coles Supermarkets WOOD C
CR151/2001

08/09/00,

10/04/01,

15/01/02

Alleged breach of the
Bakers Metropolitan
Award

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Tip Top Bakeries WOOD C
C202/2000

N/A Dispute in regards to
alleged unfair dismissal
of union member

Discontinued

Police Union Commissioner of Police SCOTT C
PSAC20/2001

14/12/2001,
18/12/2001

Dispute regarding alleged
breach of promotion
procedures

Concluded

State School Teachers
Union

Director General
Education Department
of Western Australia

KENNER C
C233/2001

25/10/2001 Dispute over claims of
misconduct of Applicant
Union's member

Discontinued

CORRECTIONS—
2002 WAIRC 04744

BP REFINERY (KWINANA) (SECURITY OFFICERS�) AWARD, 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BP OIL REFINERY (KWINANA) PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED THURSDAY, 24 JANUARY 2002
FILE NO/S. APPLICATION 1027 OF 2001
CITATION NO. 2002 WAIRC 04744
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant Ms D MacTiernan
Respondent Mr L Joyce
_________________________________________________________________________________________________________
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Correction Order
WHEREAS an error occurred in the Order dated 8 January 2002 issued in Application 1027 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Schedule attached to the Order dated 8 January 2002 in Application 1027 of 2001 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 15. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�

(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before
the completion of the previous day or shift, shall be paid a meal allowance of $7.90. A further meal allowance of
$5.35 shall be paid on the completion of each additional four hours� overtime worked.

____________________

2002 WAIRC 04685
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH,
CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, THE AUSTRALIAN
WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION OF WORKERS,
TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, MERCHANT SERVICE GUILD OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH, UNION OF WORKERS, APPLICANTS
v.
COCKBURN CEMENT LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 19 DECEMBER 2001
FILE NO. APPLICATION 462 OF 2001
CITATION NO. 2002 WAIRC 04685
_________________________________________________________________________________________________________

Result Correcting Order
_________________________________________________________________________________________________________

Correction Order
WHEREAS on 11 December 2001, an order in this matter was deposited in the office of the Registrar; and
WHEREAS the said order had an error in Clause 3. � Area and Scope; and
WHEREAS the order should have read�
(1) This Award shall apply to Cockburn Cement Limited, the employees employed in the classifications contained in Clause 5.

- Wages of this award at the Main Works in Russell Road and Woodman�s Point, Dongara and the following unions�
- The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western

Australian Branch;
- The Australian Workers� Union, Western Australian Branch, Industrial Union of Workers;
- Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of

Australia, Engineering and Electrical Division (Western Australian Branch);
- The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers� Union of Australia, Western

Australian Branch;
- Merchant Service Guild of Australia, Western Australian Branch, Union of Workers;
- Transport Workers� Union of Australia, Industrial Union of Workers, Western Australian Branch;

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders�

THAT the order should be corrected as above.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 04631
JENNY CRAIG EMPLOYEES AWARD, 1995

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
JENNY CRAIG WEIGHTLOSS CENTRES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 11 JANUARY 2002
FILE NO/S. APPLICATION 1001 OF 2001
CITATION NO. 2002 WAIRC 04631
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant Ms D MacTiernan
Respondent Ms N Thomson
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 8 January 2002 issued in Application 1001 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT in the Schedule, Item 1 � Clause 9: - Special Rates and Conditions: B. be deleted
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04630
QUADRIPLEGIC CENTRE AWARD

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE BOARD OF MANAGEMENT QUADRIPLEGIC CENTRE, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 14 JANUARY 2002
FILE NO/S. APPLICATION 965 OF 2001
CITATION NO. 2002 WAIRC 04630
_________________________________________________________________________________________________________

Result Correction order
Representation
Applicant Ms D MacTiernan
Respondent Mr L Joyce
_________________________________________________________________________________________________________

Correction Order
WHEREAS errors occurred in the Order dated 8 January 2002 issued in Application 965 of 2001, the Commission, in order to
correct these errors and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

1. THAT in the Schedule, Item 2 � Clause 15�
Clause 15. � Shift Work: Delete subclause (1)(a), (2)(a), (3)(a) & (b) in Part B of this clause and insert the
following in lieu thereof: be deleted and replaced with Clause 15. � Shift Work: Delete subclause (1)(a), (2)(a),
(3)(a) & (b) of this clause and insert the following in lieu thereof�

2. THAT in the Schedule, Item 3 � Clause 17�
Clause 17. � Public Holidays: Delete subclause (4)(a) & (b) in Part B of this clause and insert the following in
lieu thereof: be deleted and replaced with Clause 17. � Public Holidays: Delete subclause (4)(a) & (b) of this
clause and insert the following in lieu thereof�

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________
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2002 WAIRC 04629
TITANIUM OXIDE MANUFACTURING AWARD 1975

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SCM CHEMICALS LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 14 JANUARY 2002
FILE NO/S. APPLICATION 971 OF 2001
CITATION NO. 2002 WAIRC 04629
_________________________________________________________________________________________________________

Result Correction order
Representation
Applicant Ms D MacTiernan
Respondent No Appearance
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 8 January 2002 issued in Application 971 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

1. THAT in the Schedule, Item 3 � Clause 21�
Clause 21. � Wages: Delete subclause (2) of this Clause and insert the following in lieu thereof: be deleted and
replaced with Clause 21. � Wages: Delete this Clause and insert the following in lieu thereof�

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04743
WESTERN AUSTRALIAN MINT SECURITY OFFICERS� AWARD 1988

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE WESTERN AUSTRALIAN MINT, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 25 JANUARY 2002
FILE NO/S. APPLICATION 1010 OF 2001
CITATION NO. 2002 WAIRC 04743
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant Ms D MacTiernan
Respondent Ms N Thomson
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 8 January 2002 issued in Application 1010 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Schedule attached to the Order dated 8 January 2002 in Application 1010 of 2001 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 14. � Wages and Allowances: Delete subclauses (3)(a) & (4)(a) of this Clause and insert the following in lieu

thereof�
(3) (a) A senior security officer or security officer who has been trained to render first aid and who is a current holder

of appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John Ambulance
Association, will be paid a first aid allowance of $1.41 per shift with a maximum payment of $6.85 per week.

(4) (a) Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.52 per shift with a
maximum payment of $7.39 per week.
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2. Clause 16. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An officer required to work in excess of two hours after completion of their ordinary shift, without being notified before

the completion of the previous day or shift, shall be paid a meal allowance of $7.75. A further meal allowance of
$4.70 shall be paid on the completion of each additional four hours� overtime worked.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 04600

MISCELLANEOUS WORKERS� (ACTIV FOUNDATION) AWARD
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 981 OF 2001
CITATION NO. 2002 WAIRC 04600
_________________________________________________________________________________________________________

Result Matter divided
Representation
Applicant Ms D MacTiernan
Respondent Mr L Joyce and with him Ms N Thomson
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D MacTiernan on behalf of the applicant and Mr L Joyce on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04786
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OTTO WEINBRECHT, APPLICANT
v.
LASERLINE AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 12 FEBRUARY 2002
FILE NO. APPLICATION 1545 OF 2001
CITATION NO. 2002 WAIRC 04786
_________________________________________________________________________________________________________

Result Order for discovery made.
Representation
Applicant Mr G. Hocking (of counsel)
Respondent Mr J. Weekly
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to regulation 80 of the Industrial Relations Commission
Regulations 1985;

AND WHEREAS the parties were heard in chambers on 12 February 2002;

AND HAVING HEARD Mr G. Hocking (of counsel) on behalf of the applicant and Mr J. Weekly on behalf of the respondent;
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order �

THAT by Tuesday, 26 February 2002 the respondent Laserline Australia Pty Ltd provide to the applicant Otto Weinbrecht�
(1) A list of those documents which detail�

(a)  the amounts accrued for the benefit of the Wayco Trust; and
(b) the payments made against those amounts; or

(2) A written statement declaring that there are no such documents in its possession, custody or power.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

PUBLIC SERVICE APPEAL BOARD—
2002 WAIRC 04736

PARTIES TRUDY RUTH CULL, APPELLANT
v.
COMMISSIONER, STATE REVENUE DEPARTMENT, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR S YOUNG � BOARD MEMBER

DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO. PSAB 3 OF 2001
_________________________________________________________________________________________________________
Result Appeal against findings of s.86(4) Inquiry Upheld
Representation
Appellant Mr J Ross
Respondent Mr R Andretich (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The appellant is a government officer and she appeals against a decision of the respondent in which she was found to have

committed misconduct under s.80(c) of the Public Sector Management Act 1994 (�the PSM Act�) and against the penalties
imposed upon her being a reprimand and a fine of $155.10.

2 The breaches of discipline alleged to have been committed by the appellant are that she�
�1. Committ(ed) an act of misconduct under Section 80(c) of the Act, in that on or about November or December

1999, during the course of a disagreement with Mr Alan and Mrs Karyn Lacey, of 42 A Williams Road
Coolbellup, at their premises (she) made the following remarks: �I can get anyone investigated at anytime as I
work for the Internal Revenue Service (sic)�.

2. Committ(ed) an act of misconduct under Section 80(c) of the Act, in that on 6 October 2000 (she) made similar
remarks to Mrs Lacey during the course of a disagreement stating �I can get anyone investigated and can find out
anything about anyone�. Later in the conversation (she) said, �I will be seeing Social Security�, directing that
remark to Mrs Lacey who was visiting Mrs Marie Weeks at 39 Williams Road, Coolbellup. Mrs Marie Weeks and
Ms Jannine Jennings were present when these remarks were made.�

3 Amongst other things the appellant says that the alleged misconduct, which is denied, was not undertaken in the course of
performance of her duties nor was it in any way related to her employment with the respondent. Secondly, and in the
alternative, the appellant says that there were a number of flaws within the process, undertaken by and for the respondent,
which resulted in the findings made and the penalty imposed. Amongst those flaws are breaches in the process to be applied to
the instigation of the investigation, a denial of natural justice in the conduct of the inquiry by Mr Barker on the basis of his
conduct during interviews with the appellant and her witness, a denial of procedural fairness in the failure to provide her with
appropriate documentation and full disclosure of the details of the allegations, and that the inquiry and report of Mr Barker
were incompetent.

4 The respondent denies that there have been the flaws in procedure identified by the appellant and says that the appellant�s
views of her rights to certain information and in the process are erroneous. The respondent also says that the appellant
complains of certain alleged denials of procedural fairness or natural justice, yet under cross examination she has indicated that
she was provided with a full opportunity to put her case and to state whatever she wished to during the course of an interview
with Mr Barker. The respondent said the same is so of her witness, Mr MacMahon.

5 The respondent also says that although the conduct of which the appellant has been found guilty and for which she has been
penalised did not occur during the time the appellant was undertaking duties, nor was she at her workplace or undertaking any
particular work related role, the appellant�s conduct involved a breach of her contract of employment in that it constituted a
breach of an express or implied term of the contract of employment in that she threatened to use her position to obtain personal
advantage. While that personal advantage did not constitute personal gain, the respondent says that the conduct was aimed at
gaining an advantage in a personal dispute with a neighbour. Therefore, it is conduct which the employer is entitled to deal
with.
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6 We do not intend to deal with all of the grounds upon which the appellant has raised complaint as to the investigation, the
inquiry process or the outcome. In respect of the allegations of a denial of natural justice, it is not required that an employer
provide an employee with each and every document that it may have obtained during the course of an investigation, although
the provision of appropriate documents is desirable and, in some cases, necessary. Nor is there an obligation on an employer,
inquirer or investigator to allow the person the subject of the investigation or inquiry to participate in interviews with other
persons or witnesses, including cross examining those persons. The processes of investigation and inquiry do not require such
a level of involvement or formality. The employee, the subject of the investigation and/or inquiry, is entitled to know the
nature of the complaints or the allegations made against him or her and to be aware of those in particular detail. He or she is
required to have an appropriate opportunity to state his or her case and respond to those allegations.

7 However, there are a number of concerns as to the processes of investigation and inquiry undertaken in this case which warrant
serious consideration.

8 The appellant argues that the instigation of the investigation was lacking in proper process and natural justice, partly on
account of the informal or preliminary investigation undertaken by Mr MacGregor merging with the formal investigation
undertaken pursuant to the PSM Act.

9 By letter dated 13 October 2000, the Acting Commissioner of State Revenue wrote to Mr Phillip MacGregor engaging him to
conduct �an independent inquiry�. The heading on this letter is �Notice of Engagement � Inquiry Suspected Breach of
Discipline.� The terms of the letter, formal parts omitted, are�

�Dear Mr. MacGregor
NOTICE OF ENGAGEMENT � INQUIRY SUSPECTED BREACH OF DISCIPLINE
This is to confirm your terms of your engagement to conduct an independent inquiry into a telephone complaint lodged by
Mr. Alan Lacey of 42A Williams Road Coolbellup.
The complainant has alleged that an officer/s from this Department used threatening remarks to the complainant which
has led the complainant to believe that the officer/s has or intends to misuse their position as an officer/s in the
Department.
The scope of your inquiry is to�

1. Interview the complainant and other witnesses.
2. Obtain records of interview or witness statements.
3. Provide a preliminary report of your findings and appropriate recommendation prior to interviewing the

officer/s from this Department.
4. If there is any substance in the allegation made by Mr. Lacey, proceed with interviewing any

Departmental staff involved in the incident obtaining the necessary statements.
5. Prepare a report of your findings reporting any suspected breach of the Public Sector Management Act

and recommendation for follow up action.
Mr Peter Dessent, Senior Human Resources Officer from this Department, has been appointed to assist you with the
inquiry.
The agreed fee for your services will be as established in the panel contract with the Office of the Public Sector Standards
Commissioner (sic)�

10 By letter dated 17 October 2000, the appellant was advised of the allegations against her, but not that the investigation had
commenced. It is noted that this letter was not received by the appellant until 18 October in a meeting with the Acting
Commissioner. This letter, formal parts omitted, reads�

�NOTICE OF ALLEGED BREACH OF DISCIPLINE
The Department has received a formal complaint from Mr. Alan Lacey of 42A Williams Road Coolbellup regarding a
number of incidents which allegedly involve yourself and Mr. and Mrs.Lacey (sic).
It has been alleged that on or about November or December 1999, during the course of a disagreement with Mr. and
Mrs.Lacey (sic), you made the following remarks; �I can get any one investigated at any time as I work for the Internal
Revenue Service (sic)�.
It was further alleged that on 6 October 2000, you again made similar remarks to Mrs. Lacey during the course of a
disagreement stating: �I can get anyone investigated and can find out anything about any one�. Later in the conversation it
was alleged you said, �I will be seeing Social Security�, directing that remark to Mrs. Lacey.
As you would be aware, no officer of the public sector may use their position that they hold in any way that may cause the
loss of public confidence in the integrity of the public sector, and trust inherent in the office that the employee holds in the
public sector.
In order for me to fully consider all the issues relating to this complaint I require you to provide me with a written
explanation of your dealings with Mr. and Mrs. Lacey on or about the dates specified above, and your responses to the
allegations which have been made. Once I have considered your explanation I will decide what action, if any will follow.
I require this explanation to be provided to me personally on or before the close of business 26 October 2000.�

11 Mr MacGregor�s report refers to it being a report on the independent investigation for State Revenue Department into alleged
breach of discipline by Trudy Cull of Revenue Services, State Revenue Department. In his report headed �Investigation
Conducted By: Mr P G MacGregor assisted by Mr P Dessent October/2000� Mr MacGregor notes that he was appointed on
13 October 2000 to conduct an independent inquiry into a telephone complaint lodged by Mr Alan Lacey. It is noted that the
details of the allegations were set out in the notice to the appellant dated 17 October 2000.

12 The PSM Act prescribes a detailed procedure in respect of an allegation of a breach of discipline. Although we have omitted
sections of the procedure which do not apply in this case, the following provisions in respect of an employee of an employing
authority are relevant�

1. The employing authority must have a suspicion that a breach of discipline has occurred (s.81(1));
2. When such a suspicion arises, the employing authority is to give the employee notice in writing of the nature of the

suspected breach and give the employee a reasonable opportunity to submit an explanation (s.81(1));
3. After that opportunity for explanation has been given, the employing authority may direct another person to

investigate the suspected breach (s.81(2));



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 379

4. If, following the investigation a minor breach of discipline has been found, the employing authority may impose a
reprimand and/or a fine of a prescribed amount (s.83(1)(a)). If the breach found is serious, then the employee is
charged (s.83(1)(b));

5. If the employee objects to the finding or the penalty, �the finding or action is cancelled� by virtue of s.85 and the
employee is charged.

6. If the employee admits a charge the employing authority may impose certain penalties (s.86(3));
7. If the employee denies the charge, a disciplinary inquiry into the charge is held by a person directed by the

employing authority to conduct such an inquiry (s.86(4));
8. If the disciplinary inquiry finds that the breach of discipline was committed, the inquirer is to submit that finding to

the employing authority, and is to recommend to the employing authority that it act as if the employee had admitted
the charge � ie to impose the penalties referred in s.86(3), (s.86(8)(a));  and

9. The employing authority is required to accept the inquirer�s findings and may act according to the recommendations
(s.86(9)).

13 There are procedures set out in the Regulations which detail matters to be complied with in respect of the investigation and
inquiry process.

14 Neither the PSM Act nor the Regulations set out the basis on which the employing authority is entitled to have a suspicion that
a breach of discipline has occurred. It is, however, clear that the requirement is that before the employing authority undertakes
any of the procedures set out in the PSM Act and the Regulations, that a suspicion is to have arisen and the employee is to have
had a reasonable opportunity to respond.

15 We note that in this case, by the letter to Mr MacGregor dated 13 October 2000, the employing authority gave direction to the
investigator to do a number of things, which appear to fall into two parts. The first part was to interview the complainant and
other witnesses and provide a preliminary report of findings and recommendations �prior to interviewing the officer/s (ie the
appellant) from this Department.� The second part was that �if there (was) any substance in the allegation� to �proceed with
interviewing any Departmental staff involved in the incident�, then to �prepare a report of (his) findings reporting any
suspected breach � and recommendation for follow up action.�

16 This letter seems to confuse the process. It appears that based on this letter, it is Mr MacGregor, not the employing authority,
who will decide if there is �any substance� to the allegation before proceeding further. This is after he has already undertaken
some investigative work. It would appear that the employing authority has abrogated its responsibility, set out in s.81(1) of the
PSM Act, for deciding whether it suspects that the employee has committed a breach of discipline. At point 4 of Mr
MacGregor�s letter of engagement he was instructed to proceed if there was any substance to the allegation. There is no
suggestion in the letter that he was to await the employing authority�s direction once the employing authority has suspected the
breach.

17 The confusion is compounded in that prior to commencing a formal investigation, the respondent engaged Mr MacGregor to
undertake what has been described as a preliminary investigation. However, we conclude from the evidence of George Lenyk,
the Human Resources Manager for the respondent, and from the letters to Mr MacGregor and to the appellant that what
happened was that Mr MacGregor commenced the investigation which ought not have occurred until after the appellant had
provided her response. Upon the statements being received from Mr and Mrs Lacey, with the authorisation of the
Commissioner, Mr MacGregor was then verbally instructed to �finish� the investigation. The appellant was not advised that
the formal investigation had commenced until 1 November 2000.

18 It is quite clear that the investigation which Mr MacGregor finished was commenced prior to the respondent deciding that there
was a reasonable suspicion on which to commence such an investigation, and that the process which he commenced simply
flowed through from that initial informal investigation through to the formal investigation. This process meant that prior to the
appellant being notified of the investigation of the allegations against her, the formal investigation had, in reality, already
commenced. By the time she had replied, it had gone a substantial way.

19 There must be some distinction between an informal gathering of an allegation and the investigation process. An employing
authority would be entitled, upon receiving a complaint on which a reasonable suspicion could arise, to commence the
investigation process under s.81 of the Act. Prior to that point there is no authorisation to undertake informal investigations, to
gather evidence or to undertake any function which might be contemplated in an investigation process. Nothing more would be
necessary than for the employer to advise any complainant, as in the case of Mr and Mrs Lacey, to formally put any complaint
in writing before he would act upon it. It may be that assistance is necessary for a complainant to articulate the complaint. This
can be provided. Upon a complaint being provided in writing or in some other form which would enable the employer to
examine and consider it, the next step would be the formal investigation. Of course, if the complaint did not raise a genuine
issue, or if the employing authority on a reasonable examination of the complaint thought it utterly trivial or highly
improbable, it is arguable that the employing authority might conclude that there is no reasonable basis to suspect that a breach
of discipline has occurred. Not every complaint, on even a cursory examination requires such an investigation. Where the
employing authority does suspect a breach then the process commences by the employee being notified and given a reasonable
opportunity to explain.

20 In this case, the process of the investigation has been tainted from the outset by the overlap between the informal or
preliminary investigation undertaken by Mr MacGregor, and the formal one which he went on to finish as part of the s.81(2)
investigation.

21 Further, but more serious, is the approach taken by Mr Barker in his inquiry. Following Mr MacGregor�s findings and report,
and the appellant�s objection to the findings and the penalties, the respondent directed Mr Barker to formally inquire into the
matter.

22 The report provided by Mr MacGregor following the investigation undertaken by him was thorough and detailed. It provided a
clear and transparent process of inquiry, assessed the evidence collected and noted the methodology used in that process.
Findings were made and reasons for those findings given.

23 However, it is clear from Mr Barker�s report and his evidence that he did not make a thorough or independent inquiry. From
his evidence and from his report, Mr Barker has made assumptions based on his belief that Mr McGregor carried out a
thorough investigation and apart from interviewing the appellant and Mr MacMahon, her witness, and reading the documents
they provided to him, he simply adopted the work of Mr McGregor. The scheme of the PSM Act provides for there to be an
investigation by the employing authority and this investigation may be conducted by the employing authority or a person
directed to undertake that investigation. If the conclusion from that investigation is that there has been a breach of discipline
the employing authority is then required to put that to the officer concerned and invite a response. If that response is a denial of
the breach then the employing authority is obliged by the legislation to charge the officer and to hold, or direct to be held, a
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disciplinary inquiry. That inquiry is not intended to simply be an examination of the investigator�s report and an adoption of
those views with a perfunctory interview with the officer concerned and any witnesses he or she may wish to bring. Section
85 of the PSM Act says that if the officer objects to the findings or penalties arising out of the investigation, �that finding or
action is cancelled by virtue of this section� and the officer may then be charged and a process exists for dealing with that
charge. Section 85 makes clear that the two processes, the investigation and the inquiry resulting from the charge, are not
simply meant to reinforce or supplement each other. There is to be no assumption in the inquiry process that what went before
is a prelude to the inquiry and is simply to be reviewed and adopted. Because s.85 actually cancels the finding or action, and an
inquiry is to proceed - it is to be a new process, separate from the investigation.

24 In the circumstances which have arisen in this matter, it is reasonable to assume that instead of the proper inquiry process
occurring, the employing authority has been provided with little more than an adoption of someone else�s work. This does not
meet the requirements of the PSM Act. Albeit that it might technically meet the letter of the law, it certainly does not provide
the process intended by the legislation.

25 Further, Mr Barker has not contemplated important considerations in his assessment of the evidence such as whether Mr and
Mrs Lacey, in making their complaints, might have been motivated to manufacture complaints in response to the appellant�s
complaint about their anti-social conduct. He seems to have dismissed this as irrelevant.

26 There are also issues within the statement of one of the witnesses who provided support to Mr Lacey�s allegation, Mr Robert
McIntyre. On 28 November 2001, Mr McIntyre amended his statement in a significant way, with Mr Barker and Mr Dessent
who was appointed to assist Mr Barker in his inquiry, acting as witnesses to that amendment. Both the gathering of this further
evidence well after the respondent had made his decision and Mr Barker�s and Mr Dessent�s involvement in gathering that
further evidence is curious if not questionable. In the second paragraph of his original statement dated 27 November
2000 provided to Mr McGregor, Mr McIntyre stated that �Alan and I were sitting in his garage, which was then just a semi
enclosed carport.� The amendment which he has made to that statement was that �I was behind the wall at the end of the
garage and I could not have been seen at that time.� There is quite clearly a conflict between his original statement and the
amendment which does not simply clarify the original statement. His statement and the evidence of the appellant conflict in
that Mr McIntyre says that he was sitting in the garage with Mr Lacey whereas the appellant�s evidence is quite clear that when
she walked towards the garage she could see Mr Lacey standing at a bench inside the carport at the rear of the carport. It would
be very difficult to describe accurately that Mr McIntyre was sitting with Mr Lacey in his garage given the layout of the garage
or carport and the attached room. Had Mr Barker examined the issue raised in the new evidence at the time of undertaking his
inquiry, he might have come to a different conclusion about Mr McIntyre�s evidence.

27 In those circumstances, we conclude that in reaching the decision that the appellant has committed a breach of discipline that
the conclusions reached and recommendations made by Mr Barker were unreliable and ought not to have been relied upon by
the employing authority.

28 Another matter of concern is the involvement in the process of Mr Peter John Dessent, the Senior Human Resource Officer of
the Department of Treasury and Finance. During the course of his inquiry, Mr McGregor was assisted by Mr Dessent. Mr
Barker was also assisted by Mr Dessent.

29 In his evidence Mr MacGregor described Mr Dessent�s role as to provide him with support, a verifier, a clarifier. He says that
Mr Dessent did not participate in the interviews with the appellant and Mr McMahon, her witness, although he did appear to
have some involvement in those interviews in respect of the discussion as to Mr McIntyre�s presence or otherwise in the
garage of the Lacey�s house.

30 In his witness statement, Mr Dessent indicated that he was appointed to act as a witness to the investigations carried out in
respect of the allegations and was present during the interviews of all witnesses except the telephone interview with
Mr McIntyre by Mr MacGregor. He says that when Mr Barker was appointed he was present during all interviews between Mr
Barker and the appellant with Mr Cusack, and with Mr McMahon. It was he who arranged the meeting for those interviews and
Mr Barker had asked him to be present as his witness during the interviews. However, it is clear from his evidence and from
other evidence that Mr Dessent did not restrict himself to that role of being a witness. In his own statement he notes that he
sought clarification from Mr McMahon on at least one occasion.

31 Mr Dessent says that his role throughout had been as a witness for the inquirer and the investigator but he says that both the
investigator and the inquirer had invited him to participate in the process and that it was with that licence that he sought
clarification on certain points during the interviews. He says that he and Mr Barker �were well prepared with questions for the
interviews�. We take this to mean that not only was Mr Barker prepared with questions, but Mr Dessent also prepared in
anticipation of being a participant, not merely a witness.

32 Although, we make no criticism of Mr Dessent for his participation, it would be difficult to conclude that Mr Barker had
undertaken a thorough and independent inquiry when he was assisted in that inquiry by Mr Dessent who assisted in the
investigation by Mr McGregor. This was not merely administrative assistance, but assistance in inquiring. Mr Dessent�s
involvement in what ought to have been separate and independent processes has so tainted the whole of that process such as to
mean that they cannot be considered to be sound.

33 For the reasons set out above, we conclude that there were a number of significant and substantive flaws in the disciplinary
process. They are not merely technical and minor breaches, but are so significant as to bring the whole process into question.
In the circumstances, and as findings coming from that process are unsustainable, the appeal ought to be upheld, and the
finding of the disciplinary process ought to be quashed, as should the penalty.

_________

2002 WAIRC 04735
AGAINST THE FINDINGS OF THE INQUIRY RELATING TO BREACHES OF DISCIPLINE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES TRUDY RUTH CULL, APPLICANT

v.
COMMISSIONER, STATE REVENUE DEPARTMENT, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT � CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR S YOUNG � BOARD MEMBER
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DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO/S. PSAB 3 OF 2001
CITATION NO. 2002 WAIRC 04735
_________________________________________________________________________________________________________

Result Appeal against findings of s.86(4) Inquiry Upheld
Representation
Appellant Mr J Ross
Respondent Mr R Andretich (of Counsel)
_________________________________________________________________________________________________________

Order.

HAVING heard Mr Ross on behalf of the Appellant and Mr Andretich of counsel on behalf of the Respondent the Public Service
Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders;

(1) That Appeal PSAB No 3 of 2001 be and is hereby upheld;  and
(2) That the findings of the disciplinary inquiry and the penalty imposed on

Trudy Ruth Cull be quashed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

COAL INDUSTRY TRIBUNAL—Disputes—Matters referred—
COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA

(Section 12)
Griffin Coal Mining Company Pty Ltd

- and -
Automotive, Food, Metals, Engineering, Printing and Kindred Industries

Union of Workers � Western Australian Branch
(No. 9 of 2001)

MEMORANDUM OF AGREEMENT
WHEREAS a conference between Griffin Coal Mining Company Pty Ltd and Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers � Western Australian Branch was convened by me pursuant to section 12(1) of the Coal
Industry Tribunal of Western Australia Act 1992 on 18 December 2001 for the purpose of resolving differences between the parties
regarding the terms of an enterprise agreement known as the Griffin Coal (Apprentices) Enterprise Agreement 2001-2006;
AND WHEREAS agreement was subsequently reached between the parties annexed hereto and signed by me in accordance with
section 12(3) of the Act is a memorandum of the matters upon which agreement has been reached and the terms and conditions
agreed upon.
DATED at Perth this 18th day of December, 2001.

S.J. KENNER
CHAIRMAN

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA
(Section 12)

Griffin Coal Mining Company Pty Ltd
- and -

Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers � Western Australian Branch

(No. 10 of 2001)
MEMORANDUM OF AGREEMENT

WHEREAS a conference between Griffin Coal Mining Company Pty Ltd and Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers � Western Australian Branch was convened by me pursuant to section 12(1) of the Coal
Industry Tribunal of Western Australia Act 1992 on 18 December 2001 for the purpose of resolving differences between the parties
regarding the terms of an enterprise agreement to replace the Griffin Coal (Maintenance) Enterprise Agreement 1996-2001;
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AND WHEREAS agreement was subsequently reached between the parties annexed hereto and signed by me in accordance with
section 12(3) of the Act is a memorandum of the matters upon which agreement has been reached and the terms and conditions
agreed upon.
DATED at Perth this 18th day of December, 2001.

S.J. KENNER
CHAIRMAN

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA
(Section 12)

Wesfarmers Premier Coal Limited
- and -

The Coal Miners� Industrial Union of Workers of Western Australia, Collie
(No. 7 of 2001)

MEMORANDUM OF AGREEMENT
WHEREAS a conference between Wesfarmers Premier Coal Limited and The Coal Miners� Industrial Union of Workers of
Western Australia, Collie was convened by me pursuant to section 12(1) of the Coal Industry Tribunal of Western Australia Act
1992 on 27 November 2001 for the purpose of resolving differences between the parties regarding the terms of an enterprise
agreement to replace the Wesfarmers Coal Limited (operations) Enterprise Agreement 1998-2001;
AND WHEREAS agreement was subsequently reached between the parties annexed hereto and signed by me in accordance with
section 12(3) of the Act is a memorandum of the matters upon which agreement has been reached and the terms and conditions
agreed upon.
DATED at Collie this 27th day of November, 2001.

S.J. KENNER
CHAIRMAN

COAL INDUSTRY TRIBUNAL OF WESTERN AUSTRALIA

NOTICES—Union matters—
NOTICE

FBM No. 4 of 2002
NOTICE is given of an application by the Merchant Service Guild of Australia, Western Australian Branch, Union of Workers and
The Society of Stevedoring Supervisors of Western Australia (Union of Workers) for the amalgamation of those organisations to
form a new organisation to be known as �The Australian Maritime Officers Union � Western Area Union of Workers�.
The application is made pursuant to Section 72 of the Industrial Relations Act 1979.
The rules of the proposed new organisation relating to the qualification of persons for membership are set out below �

�5 � ELIGIBILITY FOR MEMBERSHIP
PART 1
The Union will consist of:
Members of Mercantile Marine and dependent services possessed of certificates of competency issued or recognised by the
Commonwealth of Australia, or any State thereof, the Board of Trade, or by any British possession or dependency, or possessed of
any qualifications entitling him to undertake any duty connected with the navigation of vessels, may be elected as members.
Indentured Shipwrights performing the functions of and who are classified as a shipwright and who form part of the complement of
a vessel will be admitted as members.
Marine Engineers (so engaged), including Third Class and Port Engineers and Marine Engine Drivers, may be admitted to
membership, provided that this rule as to Engineers will only apply in cases where such engineer is not eligible for membership in
or has been rejected by the Australian Institute of Marine and Power Engineers.  This part of the rule as to eligibility of Engineers
will include Engineers upon vessels owned by the Government, but Engineers who have become Shipowners, superintendents, or
who are otherwise acting in the interests of employers, will be strictly debarred from membership.  Apprentices who are bound by
indenture for sea service to a shipowner or Master (other than engineer apprentices) and cadets may be admitted to membership but
will not be entitled to be nominated for or hold office or cast a vote in connection with the affairs of the Union during their
apprenticeship or cadetship as the case may be. Together with any other persons employed in the industry of shipping and marine or
not who have been or are hereafter elected as officers of the Union and admitted as members thereof.
All persons employed or engaged in the function of ROV Pilot/Technicians in or in association with the operation, utilisation,
control, maintenance, installation, repair and service of remotely operated sub sea vehicles and associated equipment will be
admitted as members.
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Notwithstanding any other provisions of Part 1 of this Rule, the Union will also consist of employees who are employed in or in
connection with the recreational diving industry throughout the state of Western Australia who are:-
(i) in command, control, or who supervise or operate vessels including employees described as masters, mates, deck officers

and skippers, (other than those employees who are in command or control of small vessels which are operated in or in
connection with a Port or adjacent to an offshore facility who are required to possess and use a Coxswain's Certificate or
equivalent in such operations),

(ii) marine engineers, however described, but excluding engineers who are members of The Australian Institute of Marine
and Power Engineers;

except for employees who are;
(b) solely or predominantly engaged in the sale, reception or delivery of merchandise in a retail outlet operating separately

and distinct from the provision of recreational diving services;
(c) solely or predominantly engaged in clerical duties in a retail outlet operating separately and distinct from the provision of

recreational diving services.
For the purposes of this Rule an employee will be regarded as employed in or in connection with the recreational diving industry
only if the employee is employed by an employer whose sole or predominant business activity consists of either the sale or supply
of recreational diving equipment or facilities, the provision of recreational diving services or related underwater services.
Without limiting the generality of the foregoing paragraphs hereof, persons employed as Radio Officers, Radio Operators, Deck
Communication Officers and Barge Administrators on a vessel including Mobile Offshore Drilling Units and Floating Production
Facilities will be admitted as members.
PART 2
The Union will also consist of the following persons:
An unlimited number of persons employed, or usually employed, in or in connection with the Stevedoring Industry, in or in
connection with the following industries and/or industrial pursuits:
(a) wharf superintendents and/or supervisors, cargo superintendents and/or supervisors, traffic superintendents and/or

supervisors, stevedoring supervisors (whether in conventional or container stevedoring),  however described or styled and
such other employees who are required themselves or in conjunction with any other employees to control, plan, co-
ordinate or integrate stevedoring operations in connection with vessels allocated to them  and  where required in relation
thereto the work of foreman  stevedores, clerks, watchmen, gearmen, waterside workers and  mechanical equipment
operators, storemen and packers, crane and overhead lifting appliance operators.

PART 3
(a) Without limiting the generality of Part 1 and Part 2 of this Rule, or being limited thereby, the Union will also consist of

all employees who are employed in supervisory duties of any nature (other than employees performing the duties of
forepersons or leading hands or otherwise who exercise similar and direct supervisory powers over other employees) and
employees who possess a Maritime Certificate of Competency where the possession of the certificate is part of the
requirement of a classification, and employees who are employed as harbourmasters, port managers, marine pilots,
marine surveyors, maintenance technicians, masters and deck officers of vessels, officers of pilot cutters, port control
officers, signal station officers, radio officers, superintendents, stevedoring supervisors or who are employed in
managerial or professional occupations; or employees of port authorities who perform clerical, administrative,
professional, supervisory, and technical duties.

(b) Employees designated as public servants by virtue of the relevant state legislation or who are employed as harbour
masters, senior marine pilots, or marine pilots by the Department of Transport (Western Australia) will not be eligible for
membership.

PART 4
No restriction or qualification in Part 1 of this rule will apply so as to restrict or qualify Part 2 of this rule and no restriction or
qualification in Part 2 of this rule will apply so as to restrict or qualify Part 1 of this rule.
PART 5
Any occupation related to trading where the possession of a Marine Certificate of Competency is a prerequisite qualification will be
eligible for membership.�
This matter has been listed before the Full Bench on 4 April 2002.
A copy of the application and the rules of the proposed organisation may be inspected at my office, AXA Centre, 16th floor, 111 St
George�s Terrace, Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the Industrial
Relations Commission Regulations 1985.
12 February 2002 R. C. LOVEGROVE

Deputy Registrar
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1 SCOTT J:  In this matter I have had the opportunity of reading the draft reasons to be published by Parker J.
2 In my view, it is not necessary to dispose of this appeal to revisit the issues involved in RGC Mineral Sands Ltd & Anor v

Construction, Mining, Energy, Timberyards, Sawmills, Woodworkers Union of Australia WA Branch & Ors 80 WAIG
2437.

3 In my opinion, it is sufficient to dispose of these appeals to note that the Commission in Court session concluded its reasons
on the basis that the terms and conditions offered to the relevant employees under workplace agreements were, generally
speaking, less than those currently provided by the award which would otherwise apply.

4 What is clear from the relationship between the Industrial Relations Act 1979 ("the IRA") and the Workplace Agreements
Act 1993 ("the WPA") is that the legislative scheme contemplates that the two streams of employment should coexist.  The
WPA contemplates employment in an industry other than pursuant to an award.  That being the case, I agree with Parker J
that the conclusions of the Court below "involves the Commission setting itself up to assess the appropriateness of the
policy of the WPA and to countermand effects of legislative measures".

5 It follows, in my view, that the Commission below sought to exercise jurisdiction on a basis which runs counter to the
legislative scheme.  I agree with Parker J that if there is to be any adjustment to the legislative scheme, then that is a matter
for Parliament and not the Commission.

6 Subject to these considerations, I otherwise agree with the reasons of Parker J and with the orders contemplated by
his Honour.  I too would allow the appeals, set aside the decision of the Commission in Court session and dismiss the
application of the respondent in each case.

7 PARKER J:  This decision is in respect of two appeals against a decision of the Commission in Court Session given in
matter 975 of 2000 and delivered on 30 April 2001.  The appellant in IAC 3 of 2001 is the Chamber of Commerce and
Industry of Western Australia (Inc) which was granted leave below to be heard and to adduce evidence before the
Commission in Court Session in relation to identified issues.  The appellants in IAC 4 of 2001 were three of the respondents
to the Contract Cleaners Award, 1986, No A6 of 1985 ("the Award") and a number of other employers bound by the Award
by reason of its common rule application, all of which were parties to the proceedings below or intervened in those
proceedings.  The respondent union in each appeal is a party to the Award and was the applicant before the Commission.

8 A number of the grounds in each appeal are identical, but additional grounds are also relied on in IAC 4 of 2001.  The
grounds variously contend that the decision of the Commission was erroneous in law or was in excess of jurisdiction or
both; Industrial Relations Act 1979 (WA), s 90(1).

9 The application of the union which originated the proceedings before the Commission sought a variation of the Award to
insert a new clause, described as "Freedom of Choice".  It may be somewhat loosely said of the application that it sought to
regulate the making of an offer of employment by an employer in the contract cleaning industry, in effect, so as to preclude
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an offer being conditional on the employment being pursuant to a workplace agreement within the meaning of the
Workplace Agreements Act 1993 (WA).  In the originating application the respondent to these appeals ("the union") stated:

"The merit of the application is on the basis that workers who are entering the industry are being denied the right
to have their wages and conditions fixed as determined by the Western Australian Industrial Relations
Commission as correct and proper wages for the work they perform.  The mandatory imposition of Workplace
Agreement (sic) as pre-conditions of employment has contributed to the lowering of wages throughout the
industry."

10 The hearing of the application by the Commission involved receiving extensive evidence and submissions.
11 The Commission published a lengthy and very carefully reasoned decision in which it decided that the union's application

to vary the Award should be granted.  The Commission determined, however, that the variation to the Award should be
more limited than, and in its precise form quite different from, that proposed by the union in the application.  The variation
ordered by the Commission, as amended by a supplementary decision given on 4 May 2001, is in the following terms:

"10A. � FREEDOM OF CHOICE
Where an offer of employment is made by an employer to a prospective employee and the offer is subject to the
prospective employee entering into a workplace agreement the following provisions of this clause shall apply:
(1) If the prospective employee advises the employer he/she wishes his/her terms and conditions of

employment to be regulated by this award and the employer refuses to employ the prospective employee
on that basis, the employer is required to as soon as reasonably practicable make a further offer of
employment to that prospective employee.  The further offer shall be to engage the prospective
employee pursuant to a contract of employment which is expressed to be not intended for or capable of
registration as a workplace agreement and the terms of which shall reflect those of this award.

(2) Nothing in sub-clause (1) of this clause shall prevent the employer from making a further offer to
engage the prospective employee pursuant to a workplace agreement at the same time as an offer to
engage is made under sub-clause (1) of this clause.

(3) For the purposes of this clause: "prospective employee" means any person an employer proposes to
engage as an employee to perform work any part of which is referred to or covered by a classification
contained in this award."

The amendment so ordered applies not only to employers bound by the Award as named respondents, but also to those
employers bound by reason of its common rule application.

12 While the grounds of appeal are extensive and some raise questions of potential significance it is not necessary to consider
them exhaustively to deal with these appeals, for reasons which follow.

Underlying problem
13 At the heart of the difficulties which these appeals raise, and with which the Commission was faced as it dealt with the

original application, is the absence of any adequate indication of the interrelationship intended by the Parliament between
some key aspects of the Industrial Relations Act 1979 (WA) ("the IR Act") and the Workplace Agreements Act 1993 (WA)
("the WPA Act").

14 By the WPA Act, and amendments made at the same time to the IR Act, the Parliament established a second and quite
distinct system for the regulation of the relationship between an employer and employee and their mutual rights and
obligations.  By s 4 of the WPA Act, it has effect despite any provision of the IR Act.  This is complemented by the general
effect of Part 1A of the IR Act which by s 7A subjects the operation of the IR Act to the WPA Act, and by s 7B and s 7C
provides that where an employer and an employee are parties to a workplace agreement they are no longer an employer and
employee within the meaning of those terms as defined in the IR Act.  By s 7C IR Act a matter that is part of the
relationship between an employer and employee who are parties to a workplace agreement is not an "industrial matter" as
defined in s 7(1) of the IR Act.  Further, by s 6(1) WPA Act, a workplace agreement which has come into force has the
effect that no award applies to the contract of employment, or to the employer or employee, so long as the workplace
agreement remains in force.

15 The scheme of the WPA Act provides for both collective and individual workplace agreements entered into by way of
agreement between the employer and one or more of the employer's employees.  It is the effect of s 5(3) WPA Act that a
contract of employment and a workplace agreement may be entered into at the same time, ie at the commencement of the
employer/employee relationship, and, consistently with this, in relation to negotiations for a workplace agreement, s 15(8)
of the WPA Act extends the meaning of employer and employee in that section to include persons who wish to negotiate
with a view to entering into a contract of employment and a workplace agreement that will govern that contract.  The WPA
Act contains provisions which, by s 16(1), must be complied with in any workplace agreement and also provisions which
must not be contravened by any such agreement.  By s 17 the Minimum Conditions of Employment Act 1993 prevails over
any provision of a workplace agreement, and by s 18 terms are implied into every workplace agreement precluding unfair,
harsh or oppressive dismissal from employment under a workplace agreement.  Otherwise, by s 16(2), a workplace
agreement may contain whatever provision the parties agree to include.

16 By s 26 a collective workplace agreement has no effect unless it is registered, and by s 27 an individual workplace
agreement ceases to have effect if it is not lodged for registration within 21 days.  Before registration, by s 30, the
Commissioner for Workplace Agreements is to be satisfied inter alia that no party was persuaded by threats or intimidation
to enter into the agreement, and that the parties understand the rights and obligations for which it provides, and genuinely
wishes to have the agreement registered.

17 Provisions such as s 6(1) and (2) and s 19(4) of the WPA Act clearly reveal that the Parliament contemplated that the terms
and conditions of employment pursuant to a workplace agreement would be distinct from those applicable pursuant to any
award that would otherwise apply to employment in the relevant industry, and the combined effect of s 16(2) and s 17 is to
confirm that the parties to a workplace agreement should be at liberty to agree on their respective rights and obligations but
not so as to provide for conditions including remuneration which are less than the Minimum Conditions of Employment Act
1993 requires.  It is clear from s 17, in particular, that Parliament expressly contemplated that conditions including levels of
remuneration under a workplace agreement might well be less than those for which an otherwise applicable award provides.

18 It is an inevitable consequence of the existence of these two distinct systems of industrial regulation that, at times, there
must be a choice between them by employers and employees.  In essence, the appellants in these appeals contend that this
must entail an ability of an employer to offer to employ under one system or the other.  Where that is done the employee
has the choice of accepting or refusing the offer of employment.  On the other hand, the union contends an employee should
be able to choose whether any employment is pursuant to the Award or a workplace agreement.  It seeks to achieve this by
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an amendment to the Award to require in certain circumstances an employer to offer employment on Award terms as well
as under a workplace agreement.

19 It will be immediately apparent that this divergence is in respect of a quite fundamental policy issue � how the schemes of
the IR Act and the WPA Act are to be reconciled.

20 It is surprising, indeed, that the legislature has not made clear its intention in this respect.  It is in the absence of express
legislative provision that this important question has become an issue of ongoing difficulty before the Commission and this
Court.  That difficulty can only be resolved in the light of what little guidance can be gleaned from the two Acts.

Union's case before Commission
21 It was the case of the union before the Commission that in the contract cleaning industry increasingly, and in particular over

the past two years, existing and prospective employees have been offered employment pursuant to a workplace agreement
in pursuance of a policy adopted by a significant number of employers that, at least in most situations, employment will
only be offered pursuant to a workplace agreement.  There was a body of evidence which supported the view that, overall,
workplace agreements did not offer better terms and conditions of employment than those for which the Award provided.
Indeed, there was a body of evidence that there was a growing prevalence of employers in the industry who were preferring
to employ on the basis of workplace agreements to enable those employers to tender for work on more "competitive terms".
In the union's case this greater competitiveness was because the remuneration and other conditions of employment pursuant
to workplace agreements overall were of a lower standard than the Award provisions.  Further, there was evidence to
suggest that progressively fewer cleaners were employed under the Award and an increasing number were employed under
workplace agreements.

Respondents' and interveners' cases before Commission
22 One employer gave evidence on behalf of a number of respondents and interveners.  His evidence confirmed the growing

competitiveness of the industry and suggested that clients had become increasingly aware of the ability of contractors to
avoid the penalty rate provisions of the Award by the use of workplace agreements.  It was also his evidence that some
administrative and other cost efficiencies could be achieved by the use workplace agreements because they allowed greater
flexibility in the organisation of work than the Award, as well as the greater ability to avoid penalty rates.  It was his
evidence that the difference to the amount of a tender for work by an employer could be in the order of a 20 per cent
reduction if the tender was on the basis of employment under workplace agreements rather than award employment.

Reasons of Commission
23 The Commission found that there had been a shift in the contract cleaning industry from tendering for work by contractors

on the basis that their employees would be paid on Award terms, to tenders based on the terms of workplace agreements.
The Commission noted this could result in a tender cost reduction of approximately 20 per cent although in some part this
might be due to administrative efficiencies and greater flexibilities, for example by the extension of the spread of ordinary
hours of work.  It was also clear, in the finding of the Commission, that the effect of the policy of the employers of
preferring workplace agreements is that since 1998 there had been a downward effect on wages and conditions in the
industry.  The Commission was also persuaded, however, that there was a substantial number of employers in the industry
that shared the view that minimum rates of pay in the industry should be equal to the Award rate of pay.  The Commission
went on to find:

"We conclude that because of the exclusive nature of offers of employment pursuant to workplace agreements,
such offers containing conditions and rates which are substantially lower than those provided by the Award, and
that it is only in a limited range of areas that employees are being offered work other than exclusively on such a
basis, that opportunities for employment in the industry at Award rates and conditions are becoming increasingly
limited."

24 It was noted that there was no submission that employers did not have the capacity to pay Award rates of pay and
conditions and that the employers had not sought any amendments to the Award to improve its flexibility.  The Commission
also noted some submissions as to the public interest including a submission by the Minister that a consequence of granting
the union's application would be to defeat the stated intention of Parliament.  This submission was put aside on the basis of
some observations in RGC Mineral Sands Ltd & Anor v Construction, Mining, Energy, Timberyards, Sawmills,
Woodworkers Union of Australia WA Branch & Ors [2000] 80 WAIG 2437 at 2448, although it should be noted that there
the observations were directed to the question whether there was an industrial matter rather than the exercise of discretion
by the Commission in the public interest.

25 By this process of reasoning the Commission came to the conclusion that the union's application to vary the award should
be granted.  In view of jurisdictional arguments in respect of "refusal to employ", and evidence that some perspective
employees may wish to be employed under a workplace agreement, it decided to vary the award by the inclusion of an
additional term as set out earlier in these reasons.

The appeals
26 A submission for the appellants, arising from more than one of the grounds of appeal, is that the Commission erred in law in

finding that there was an industrial matter in this case.  In this respect the Commission concluded that generally, though not
exclusively or on all occasions, employers were following a policy of only offering employment in the industry under a
workplace agreement.  It concluded this was a widespread and growing practice by employers.  This led the Commission to
conclude that the union's application raised a matter that relates to a refusal to employ a class of persons within the meaning
of par (c) of the definition of industrial matter in s 7 IR Act.  In this respect, the reasoning of the Commission adopted and
applied the view of the majority of this Court in the RGC decision (supra) at [80] that a policy of an employer to only
employ persons who agree to enter into a workplace agreement involves the employer refusing to employ, in any vacancy
that it is offering, persons who comprise an identifiable class, namely those who wish to be employed pursuant to the
relevant award.

27 In this appeal this reasoning is questioned on a number of bases.  It is submitted that, in contrast to the RGC case, there is
no specific evidence in this case of actual offers to employ particular persons in particular vacancies for employment, and
that the evidence does not establish that any employer has a policy of employing solely pursuant to workplace agreements.
Further, it is submitted that the reasoning of the majority in RGC was in error, in particular in holding (it was submitted)
that a prospective employee is an employee as defined by s 7(1)(b): see RGC at [88].  The appellants also advance in
support of the appeal the view which commended itself to the third member of the Court in RGC that a policy of employing
staff solely on the basis of workplace agreements is not one which involves an intention to exclude any particular person or
class of persons from the workforce, but only an intention to offer employment to persons who are prepared to enter into
workplace agreements.
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28 While there are some factual differences between the circumstances in the RGC case and the facts in the present case, it
does not appear to me that those factual differences are determinative.  In the RGC decision at [59] � [69] attention was
given by the majority to the definition of industrial matter in s 7(1) and to the decisions which have sought to analyse that
definition and its legislative predecessors, and equivalent definitions, in the context of a requirement that an employer give
preference in employment to a class of persons or be directed to make an offer of employment to a particular person or a
class of persons.  As was said at [67]:

"It will be seen that a refusal to employ a person was regarded as within the definition of industrial matter on two
bases, first because of the express words of par (c) and, secondly, because it was within the general introductory
words of the definition �  In neither case was the absence of an existing employer and employee relationship
regarded as material."

A number of those cases were in the context of what is usually known as "preference to unionist clauses" which were
frequently found in awards in earlier times.  Such clauses have long been accepted as coming within the definition of
industrial matter, being a "matter affecting or relating to the work, privileges, right or duties of employers or employees in
any industry" within the general introductory words of the definition.  It is because of the breadth of those general
introductory words and their long accepted application to preference to unionist clauses that such preference is now
expressly excluded from the definition of industrial matter by par (k) of that definition.

29 This consideration of the authorities led to the following views expressed at [69]:
"In my respectful view these decisions correctly focus attention on the terms of the definition of industrial matter
and illustrate something of the breadth of the true scope of the general introductory words, as well as of par (c).
The decisions give rise to the following propositions.  A refusal by an employer in an industry to employ a person
or a class of persons may be an industrial matter even though that person or class of persons is not employed by
the employer and has never been employed by that employer in the past.  An employer in an industry may be
directed to give preference of employment to a class of persons when employing persons.  Further, an employer
may be obliged when seeking to employ a person in a vacancy to make an offer of employment to a particular
person or a class of persons, at least where that person or that class are then employed by some employer in the
same industry.  The decisions may well stand as authority for more than these propositions, but they are enough
for present purposes."

30 At [62] it was said:
"The refusal, as a matter of policy, of an employer to employ a class of persons, such as members of a union, or to
give preference over others to one class of persons, would appear to 'relate to' a 'refusal to employ' and so be
within the ambit of the notion in par (c) of a 'refusal to employ' a class of persons in an industry.  In turn this
would appear to 'affect or relate to' the 'rights of an employer' to determine the type qualities and qualifications of
employees which the employer employed in his industry."

I would add that perhaps even more clearly, a policy to employ or to refuse to employ persons according to whether or not
they would accept employment on a basis which affected the terms and conditions of employment, such as employment
pursuant to a workplace agreement rather than pursuant to the relevant award, would appear to "affect or relate to" the
"rights of an employer" to determine the basis upon which it would employ persons in its industry and so be within the
definition of "industrial matter".

31 This analysis led the majority in RGC to conclude in [80]:
" � the matter sought to be raised is the policy of WSL, which was confirmed in evidence before the
Commission, that in filling its existing vacancies in the industry, vacancies which at the time of the application it
was actively seeking to fill by offering employment to prospective employees, it would only employ persons who
agree to enter into a workplace agreement.  By committing itself to this policy WSL refuses, and has indicated it
will continue to refuse, to employ in the vacancies it is offering persons who comprise an identifiable class, ie
those who wish to be employed pursuant to the award that would apply if no workplace agreement is entered into.
There is no existing contract of employment between WSL and any of the prospective employees who have been
offered employment, but employment was clearly in immediate contemplation."

It followed, in the view of the majority that it was also open to the Commission in that case to conclude that the
application raised a matter within the definition of an "industrial matter" being, or relating to, a refusal by WSL to employ
in the industry that class of persons.

32 It follows, from the decision in the RGC case, that it was open to the Commission in the circumstances disclosed by the
evidence before it on the present application to be satisfied, as the Commission held, that the application was in respect of
an industrial matter and so was within the jurisdiction of the Commission.  This is so because, in the finding of the
Commission, there was a policy of many employers in the industry, although not necessarily in all cases, to only offer
employment on the basis that the employment should be the subject of a workplace agreement and not regulated by the
Award.  For the reasons given in RGC and in the cases there considered, the present application which sought to ensure that
any offer of employment in the industry should, at the option of the potential employee to whom an offer of employment
was made, be either on the basis of the Award or a workplace agreement, would appear to be a matter relating to the rights
of employers or employees in the industry and so be an industrial matter.  And, for the reasons given in RGC, the usual
policy of the employers identified by the Commission could be accepted by the Commission as constituting a refusal to
employ in the industry a class of persons being those who wished to be employed pursuant to the Award.

33 In this last regard, it should be noted that the policy as found by the Commission operated at the time that an employer in
the industry made an actual offer of employment to a prospective employee.  For the reasons considered in the RGC
decision it was, in my view, not material that at that time there was no existing employer and employee relationship, merely
a prospective one.  That is so whether one considers the general introductory words of the definition of industrial matter or
the notion of a refusal to employ a class of persons the subject of par (c).

34 It is not necessarily the case, of course, that every offer to employ and every refusal to employ will necessarily give rise to
an industrial matter.  The decision of the High Court in Re Cram & Ors; ex parte NSW Colliery Proprietors' Association
Limited & Ors (1987) 163 CLR 117 contains a discussion at 133-138 of matters now seen as directly affecting the
relationship of employer and employee so as to constitute an industrial matter.  As was pointed out in that unanimous
decision of the Full Bench of the High Court, while issues such as recruitment and manning levels may once have been
regarded as within the managerial prerogative and not industrial matters that is no longer the case, in particular, because of a
growing recognition that "management and labour have a mutual interest in many aspects of the operation of a business
enterprise" (see 135).  There is a particular discussion at 135-136 of some aspects of the manner in which a recruitment
policy may be an industrial matter.  That discussion was in a context where there was no issue but that any recruitment
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would be to a position governed by an award.  The context of the present case is that recruitment is either on the terms of
the Award or on the terms of a workplace agreement; that difference being one which goes to material aspects of the rights
of employers and employees in an industry.

35 I would conclude this reference to Re Cram by noting the comments at 138 that the existence of an industrial matter is not
necessarily excluded even where there is no existing employer/employee relationship and even though the employer may
not have an immediate job vacancy; and by drawing attention, once again as was done in the RGC decision, to the passage
in Re Cram at 136-137 which emphasises the appropriateness of caution before an award is made in settlement of a dispute
where that award would amount to a substantial interference with the autonomy of management to decide how a business
enterprise should be efficiently conducted.

36 In so far as the submissions direct attention to [88] of the decision in RGC, that paragraph is to be read in its context and in
particular with [87].  They are each concerned with the interrelationship between the WPA Act and the IR Act.  As was
pointed out in [87] there is no provision in either Act that negotiations between a prospective employer and a prospective
employee with a view to employment, which negotiations concern or lead to employment in respect of which a workplace
agreement is in force, are in some way removed from any jurisdiction which the Commission might otherwise have.  It is
only when a workplace agreement is in force that the operation of the IR Act ceases with respect to that employer/employee
relationship in so far as it is regulated by the workplace agreement.  At [88] attention is drawn to the circumstance that
when an offer of employment is made, even though it is an offer of employment pursuant to a workplace agreement, it is
nevertheless an offer of an employer to a prospective employee, and the terms of s 7B and s 7C IR Act have no application
or operation at the time of the offer as there is then no workplace agreement in force.  It is true, as the submissions of the
appellants have pointed out, that in [88] there is a reference in parenthesis to par (b) of the definition of employee in s 7(1)
of the IR Act which speaks of a person whose "usual" status is that of an employee.  The submissions concerning this
passage may have been distracted by this supplemental reference from what was really the key word in that passage which
was "prospective".  The reasoning in [88] does not depend on whether an offer of employment was to a person whose usual
status is that of an employee, but on whether the offer of employment is made to a prospective employee.

37 In RGC at [88] the essential point is that until an offer of employment, albeit under a workplace agreement, is accepted on
terms that attract the operation of s 7B and s 7C, there is no provision which limits the ordinary operation of the IR Act.
That being so, if, and to any extent that, the circumstances surrounding the offer of employment may give rise to an
industrial matter within the meaning of the IR Act, it is open to the Commission to be satisfied that the jurisdictional
threshold of the IR Act has been established.  As the reasons in RGC go on to make clear, however, it remains necessary for
the Commission to determine the scope of the industrial matter, and it is then for the Commission to determine what, if any,
relief should be granted within the limits of the powers of the Commission.

38 The appellants also submit that there is error in the decision of the majority in RGC at [80] in the acceptance of the view
that by committing itself to a policy of only employing persons who agree to enter into a workplace agreement the employer
may be found to have refused to employ, in the vacancies it was offering, persons who wished to be employed pursuant to
the relevant award.  It is submitted that persons should not be classed according to the basis upon which they wish to be
employed for the purposes of par (c) of the definition of industrial matter, but rather according to other qualities which
identifies them as a class.  In this respect there is, in my view, nothing in the IR Act to suggest or require that the notion of
class should be limited or restricted in that way.  It is further submitted that there is relevantly a fundamental distinction
between an intention to offer employment to persons who are prepared to enter into workplace agreements and the adoption
of a policy of refusing to employ (as a class) persons who wish to be employed pursuant to an award.  It is obvious from the
reasons in RGC at [38] that differing views can be taken of this matter.  In my respectful view, it is a necessary and inherent
consequence of an employer adopting a policy, whether in respect of some or all of its job vacancies, that it will only
employ persons who are willing to be employed under a workplace agreement, that the employer is thereby pursuing a
policy which involves the refusal to employ in those vacancies persons who are not willing to be employed pursuant to a
workplace agreement.  Those who are only prepared to be employed under award conditions, necessarily, are thereby to be
refused employment by the employer.  The two propositions appear to me to be necessary corollaries.  They are but two
sides of the one coin.

39 In the present case there are factual issues raised on these appeals whether the true effect of the evidence was that no
employer had been shown to have a policy of exclusively recruiting employees under workplace agreements.  Without there
being need to explore that ground fully for present purposes, the evidence appears to me to be sufficient to support the
finding that the policy adopted by most employers in the industry involves them, at least on most occasions, offering
employment only on the basis of workplace agreements.  For the reasons given that is sufficient by way of foundation for
the finding of an industrial matter in the present circumstances, although it is a point of factual distinction from the
circumstances considered in the RGC decision.

40 It remains the case, my respectful view, that the precise provisions of the IR Act and the WPA Act do not have the effect of
excluding from the scope of the definition of industrial matter, in so far as they might otherwise be within that scope, offers
of employment even though the offer may be limited to employment under the terms of a workplace agreement, or a refusal
by an employer to employ a class of persons that class being constituted by prospective employees who are not prepared to
be employed under a workplace agreement but would be willing to be employed under the relevant award.  In my view,
relevantly, the statutory provisions that have been enacted operate to exclude what would otherwise be the jurisdiction of
the Commission only when a workplace agreement is concluded and is in force.

41 The arguments advanced on this appeal do not persuade me that there is reason not to follow the view of the majority of this
Court as expressed in the RGC decision.

Reasons of Commission
42 I turn now to what in my view is the really significant issue raised by the decision of the Commission.  Having concluded

that the application did give rise to an industrial matter, the Commission then turned to a consideration of the question
whether it should grant the application.  It did so under the heading "Equity, good conscience and the substantial merits of
the case", which suggested it was directing attention in particular to s 26(1)(a) of the IR Act.  I would not, however, regard
that heading as any indication that it was failing to have regard to the other provisions of s 26(1), and in particular par (c)
which requires regard to be had to the interests of the persons immediately concerned and, where appropriate, to the
interests of the community as a whole.

43 In its reasons for decision at [144] the Commission described the primary case for the union as being:
"The Union contends that the evidence given in these proceedings shows that the policy of employers in the
industry of offering employment to prospective employees only if they agree to enter into workplace agreements
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is widespread.  Further a consequence of the policy is that a downward effect on wages and conditions taken as a
whole has occurred in the industry so that below Award terms and conditions are being offered."

At [147] the Commission noted:
" � we find that there has been a shift in the industry 'playing field' from the tendering of work based on Award
terms and conditions to tenders based on proposed workplace agreements which can result in a tender cost
reduction of approximately 20 % � a large part of the cost reduction comes from a diminution of conditions of
employment offered �"

The Commission continued at [148]:
"It is also clear from the evidence that the effect of the policy is that since 1998 a downward effect on wages and
conditions in the industry has occurred.  �  a substantial number of employers in the industry share the view that
minimum rates of pay in the industry should be equal to the Award rate of pay."

This led to the Commission at [151] to find and reason that:
"We conclude that because of the exclusive nature of offers of employment pursuant to workplace agreements,
such offers containing conditions and rates which are substantially lower than those provided by the Award, and
that it is only in a limited range of areas that employees are being offered work other than exclusively on such a
basis, that opportunities for employment in the industry at Award rates and conditions are becoming increasingly
limited."

44 The reasoning in these passages is critical to the decision.  In essence, the Commission has identified that employees are
agreeing with employers in the industry to be employed under workplace agreements on terms and conditions of
employment which are less, generally speaking, than those for which the Award provides.  This is occurring in particular
because employers are only offering to employ pursuant to a workplace agreement in all but a limited range of areas of
employment in the industry.  The Commission has identified that there are commercial reasons why employers are doing
this.  In short it enables them to be more competitive in securing business.  A further consequence is that the numbers
employed on award terms and conditions in the industry are diminishing.

45 Implicit in this reasoning is the clear assumption that these developments, in the view of the Commission, are against the
interests of the employees and perhaps also the employers affected in the industry, and the interests of the community as a
whole.

46 It appears to me there is a fundamental difficulty with this reasoning.  The consequences so identified and relied upon by
the Commission in its reasons, namely employment generally in the industry on terms and conditions different from or less
than award terms, and a diminishing number of persons employed in the industry on award terms and conditions, appear to
be consequences directly contemplated by the legislature, and for which it legislated, when it enacted the WPA Act (and at
the same time amended the IR Act to allow for the scheme of the WPA Act to operate alongside, but independently of, the
IR Act).

47 By this legislative scheme Parliament contemplated and authorised employment in an industry other than pursuant to an
award.  When that occurred it would necessarily follow that the numbers of persons whose terms and conditions of
employment were regulated by the award would necessarily diminish.  Further, if, as the WPA Act clearly contemplates, an
employer and an employee reach mutual agreement on terms and conditions different from those for which an otherwise
applicable award provides, the difference may favour the employer or the employee, by comparison with award terms and
conditions, whether wholly or partly.  The WPA Act does not regulate or restrict this, save for the requirements of s 16 and
s 17 and the implied terms as to dismissal for which s 18 makes provision.  As a consequence, it is necessarily contemplated
and authorised by the WPA Act that the terms of any particular workplace agreement, or of workplace agreements generally
in an industry, may include provisions which differ from (whether inferior or superior to) those provided by the otherwise
applicable award.

48 Given these features of the legislative scheme it is not open to the Commission, in my view, to exercise its jurisdiction to
counter their effects.  Doing so involves the Commission setting itself up to assess the appropriateness of the policy of the
WPA Act and to countermand the effect of legislative measures which Parliament expressly contemplated and authorised.

49 The decision and reasoning of the Commission in this case may be seen as involving the Commission concluding, in effect,
that the policy of the WPA Act as provided by the Parliament was having deleterious effects on the terms and conditions of
employment prevailing in the industry as the Commission considered those terms and conditions ought to be, and was
diminishing the numbers of employees who enjoyed the terms and conditions which the Commission considered
appropriate.  In my view, it is not open to the Commission, when determining whether or not it should exercise jurisdiction
in relation to an identified industrial matter, to act on such considerations, or to seek to counter such tendencies, given that
they are directly contemplated and authorised by an act of the Parliament to which the jurisdiction of the Commission is
subjected by s 7A of the IR Act and s 4 of WPA Act.  The policy and effect of the WPA Act are matters for the Parliament
to review.  Whether the effects identified in the reasons warrant some adjustment to the legislative structure is for the
Parliament, not the Commission.

50 For these reasons, in my respectful view, the Commission erred in the exercise of its discretion to grant the application by
having regard to and giving significant weight to the effects of workplace agreements on prevailing terms and conditions in
the industry, and to the diminution of employment under the Award as a consequence of workplace agreements.  For these
reasons, alone, the decision cannot stand.

51 It is not intended by these reasons to indicate that the Commission may never be justified in acting in some respect in
relation to the recruitment policy being followed by an employer, or employers generally, in an industry, or in the case of a
refusal to employ a class of persons in an industry, where there is some relevance to the industrial matter of a workplace
agreement or workplace agreements.  Future cases may well identify circumstances where action by the Commission in
such cases is both within jurisdiction and is warranted.  The critical point of these reasons is that the Commission may not
properly be persuaded that it should exercise jurisdiction in respect of an industrial matter by virtue of matters directly
contemplated and authorised by Parliament in the WPA Act.

Decision in these Appeals
52 The question arises whether these appeals should be remitted to the Commission for further consideration.  As indicated

earlier in these reasons the merits of the union's case were set out in the application on two bases.  The first was that
workers were being denied the right to have their wages and conditions fixed by the Award when they entered the industry.
The second is that the use of workplace agreements had contributed to the lowering of wages throughout the industry.  The
second of these, of course, is substantially one of the matters upon which the Commission relied and is a matter within the
direct contemplation of the WPA Act.  There would be no point in recommitting the application to the Commission for
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further consideration of that issue for the reasons given.  The other basis upon which the union sought to advance its case,
however, is one that need not necessarily involve any attempt to rely on effects directly contemplated and authorised by the
WPA Act.  At least in theory, therefore, there might have remained some scope for further consideration by the
Commission of this aspect of the union's case.  However, in developing its case in this respect the union has essentially
relied on the prevalence of wages and conditions different from the Award and the diminution of numbers of persons whose
employment is regulated by the Award.  As a consequence there is no real scope for the present application, as it has been
presented and supported, to succeed.

53 In my view there would be no practical point in these circumstances in remitting the application for further consideration by
the Commission in Court Session.

54 The appeals should be allowed, the decision of the Commission in Court Session set aside, and instead the application of the
union should be dismissed.

55 McKECHNIE J:  I agree generally with the judgment delivered by Parker J.  The Workplace Agreements Act has brought
about the changes identified by the Commission.  It is not open to the Commission to exercise its discretion to counter what
it may perceive to be deleterious consequences of that Act.

The decision in RGC
56 The appellants argue that the majority decision in RGC Mineral Sands Ltd & Anor v Construction, Mining, Energy,

Timberyards, Sawmills, Woodworkers Union of Australia WA Branch & Ors [2000] WASCA 162 was in error.  In their
submission, offering employment only on workplace agreements is an offer to employ any person on certain conditions.  It
is not a refusal to employ any persons with particular attributes or characteristics.

57 This was the point of difference between the majority and the minority judgments in RGC.
58 The Commission was bound to follow the majority judgment in RGC.
59 The general principles of stare decisis apply to cause this Court to follow the majority decision in RGC.  Nothing will

promote uncertainty more quickly than a ready opportunity to re-argue the merits of majority decisions in fresh proceedings
when the Industrial Appeal Court is constituted differently.

60 I am not persuaded that there is a compelling case to depart from the principle in RGC.
Conclusion
61 Because of the way in which the issues before the Commission were developed in evidence and submission, I agree with

Parker J that in the particular circumstances of this case, there is no practical point in remitting the matter back to the
Commission in Court Session for further consideration.  I would also allow the appeal, set aside the decision of the
Commission in Court Session and order that the application by the respondent to vary the award be dismissed.
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal brought by the abovenamed organisation of employees pursuant to s.49 of the Industrial Relations Act

1979 (as amended) (hereinafter referred to as �the Act�) against the whole of the decision of the Commission constituted by
a single Commissioner given on 2 November 2001 in application No 1394 of 2001. The notice of appeal was filed on
22 November 2001, the decision having been deposited in the office of the Registrar on 6 November 2001.
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2 The decision appealed against (see page 9 of the appeal book (hereinafter referred to as �AB�)) was a dismissal of an
application made by the abovenamed appellant. It is that decision that the appellant organisation of employees has now
appealed against on the following basis.

GROUNDS OF APPEAL
3 The grounds of appeal are as follows:-

�1. In dismissing the application the Commission erred in the exercise of its discretion in that the
Commission�
(a) failed to give any or any sufficient weight to the scheme of the Act and/or the wage fixing

principles
(b) failed to give any or any sufficient weight to the respondent�s evidence that it engaged contractors

for the purpose of avoiding payment of the rates prescribed in the applicable industrial agreement
(c) wrongly regarded the evidence of Mr Murphy as demonstrating that there was some custom and

practice regarding contractors
(d) wrongly regarded the evidence of Mr Murphy, however characterised, as conclusive of the

application or requiring that it be dismissed
(e) failed to distinguish between the purpose of using of contractors as described by Mr Murphy and

the purpose to which the respondent was using contractors.
Relief sought�
An order quashing the order appealed from and remitting the matter back to the Commission for hearing and
determination in accordance with the decision of the Full Bench.�

BACKGROUND
4 There were two applications made by the appellant organisation of employees, The Breweries and Bottleyards Employees�

Industrial Union of Workers of Western Australia (hereinafter referred to as �the BBEIU�). The applications arose from a
dispute that the respondent employer, Kirin Australia Pty Ltd (hereinafter referred to as �Kirin�), in relation to the
employment of one of the BBEIU members, Mr Denis Patrick Carmody, and the engagement of malt production operators
via a labour hire firm. Both applications were heard together, by consent. The reasons for decision, at first instance,
encompass both applications, but this appeal relates only to the decision in application No 1394 of 2001.

Application No C169 of 2001
5 The original application No C169 of 2001 related to the employment of Mr Carmody and came on for conference before

the Commission pursuant to s.44 of the Act. There were conferences held on 24 July 2001 and 14 August 2001, but the
matter was not resolved and was referred for hearing and determination in the following terms:-

�The union claims an order but upon the making of this order, the respondent shall offer to employer
Denis Carmody as a full time malt production operator under the terms of the Malt Industry Award and any
applicable industrial agreement between the parties.�

6 The respondent opposed this claim.
7 The matter was referred for hearing on 7 September 2001 and heard on 19 October 2001. Having heard the matter, the

Commissioner at first instance, determined that Mr Carmody be offered employment by the respondent employer. There is
no appeal against that decision.

Application No 1394 of 2001 � The Application to vary the Award
8 By the second application, No 1394 of 2001, lodged in the Commission on 27 July 2001, the appellant organisation sought

variation of the Malting Industry Award 1993 (hereinafter referred to as �the award�) by the insertion of two clauses as
follows:-

�Clause 8A. � Part time Employees
(It is not necessary to reproduce clause 8A because that clause was inserted by consent in the award and its insertion is not
the subject of this appeal). 

Clause 23. � Use of Contractors
(1) This clause shall apply only to Kirin Australia Pty Ltd (�Kirin�).
(2) All work falling within the classifications covered by this award or any industrial agreement between the

union and Kirin shall only be performed by persons employed directly by Kirin.
(3) Provided that subclause 2 shall not apply for engagements not exceeding 3 months where�

1. temporary coverage for an employee on leave is required
2. for seasonal reasons there is a temporary increase in the need for labour
3. an emergency or breakdown necessitates increased or specialised labour which Kirin�s employees

are unable to provide.
(4) The period of 3 months referred to in subclause (3) may be extended by consent of the union provided that

consent shall not be unreasonably withheld.
(5) No work referred to in subclause (2) shall be let out to contractors unless the contractor�s employees are

paid in accordance with the terms and conditions of this award and any agreement between the union and
Kirin.�

9 The only other respondent to the award, Joe White Maltings Ltd was not represented and did not appear at the hearing.
10 The reasons advanced by the union for the insertion of the proposed clauses were as follows.

(a) Clause 8A:-
�The applicant seeks the insertion of this clause to increase the modes of employment available to the
employer thereby increasing flexibility and maintaining the relevance of the award for modern work
practices.�
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(b) Clause 23:-
This clause was required because Kirin has employed and continues to engage long term labour by way of labour
hire firms and thereby avoid payment of the terms and conditions of employment for the working question which
terms and conditions are agreed between the appellant and Kirin as being fair and reasonable.

11 Kirin consented to the inclusion of the proposed Clause 8A, but did not consent to the inclusion of the proposed Clause 23,
and indeed opposed its inclusion.

12 The reason advanced was that the proposed Clause 23 would impose restrictions on the employer�s right to engage
contractors and upon its right to engage persons under terms and conditions determined by the employer.

BACKGROUND
13 There was evidence before the Commissioner, at first instance, from Mr Denis Patrick Carmody, a member of the BBEIU,

and Mr Ronald James Murphy, the Secretary of the BBEIU. There was evidence given for Kirin by Mr Naoki Inoue, the
Financial Director and Secretary of Kirin.

14 Kirin, which commenced its malt production business in Western Australia in 1978, processes malt for sale to brewers of
beer. The only other such enterprise in this State is Joe White Maltings Ltd.

15 Both of those companies are named parties to the Malting Industry Award 1993 (No A6 of 1993). BBEIU is also a party to
the award (see Schedule A of the award) and is an organisation of employees duly registered under the Act.

16 The Scope clause of the award, Clause 2 applied the provisions to the two companies which are the only employer parties
to the award and to �employees engaged� by them in the classification contained in the award.

17 Both employers employ �Malt Production Operators� which classification is defined in the award, Clause 6(2) �to mean
and be deemed to be a classification consisting of various levels of employee who handles malt or barley or work
specifically associated with a malthouse�. �Malthouse� is not defined in the award.

18 However, it was common ground between the parties that the applications related to �Malt Production Operators�, although
the variation would, on its face, apply to all employees covered by the award.

19 It should be noted that Clause 2 � Scope of the Award, provides that the provisions of the award applies to parties named in
the Schedule attached to (the) award and the employees engaged by the employer in the classifications contained in this
award.

20 Joe White Maltings Ltd was not involved in the proceedings because all of its employees are covered by workplace
agreements.

21 There was evidence for the respondent from Mr Naoki Inoue, as to a number of facts which I recite hereunder and which
were not in issue.

22 The background to the making of the industrial agreements (as defined in s.7 of the Act), was that Kirin and the BBEIU
entered into such an industrial agreement in 1997, and that until March 2000 Kirin attempted to contain or reduce labour
costs through negotiations with the BBEIU. In other words there was a history of industrial agreements during that time,
based on the award.

23 Kirin next attempted to contain labour costs through negotiation of individual agreements directly with its employees, but
these attempts were abandoned because the employees refused to enter into the proposed agreements.

24 In March 2000, Kirin withdrew from the existing industrial agreement and returned to the award conditions as a safety net
above which conditions could be negotiated.

25 Between March 2000 and 11 August 2000 Kirin experienced a period of low level industrial disputation, with no industrial
action occurring.

26 The industrial disputation was resolved by this Commission making orders to register the two hereinafter mentioned
agreements by consent:-

�(a) Kirin Australia (�Fitters�) Enterprise Agreement 2000 which expired on 11 August 2001; and
 (b) Kirin Australia Enterprise Agreement 2000 (80 WAIG 5669) which expired on 8 November 2001.�

(The latter covered malt production operators, inter alia).
(At the time when the order appealed against was made the second agreement (the agreement applying to the malt
production operations), had not expired).

27 Mr Denis Patrick Carmody commenced work at Kirin�s premises on 28 September 1999. He was employed by an
employee hire company called Westaff. He worked as a malt production operator.

28 It is unnecessary to deal further with Mr Carmody�s situation other than to note that the Commissioner, at first instance,
accepted that he had been promised employment by the respondent itself after three months, which promise had not been
honoured and the Commissioner, having heard and determined the application, ordered that he be offered such
employment.

29 The most relevant evidence in support of the application to vary the award was that of Mr Murphy who gave evidence that,
before Mr Giuliani, a long term employee on an enterprise bargaining agreement finished his employment, two additional
employees were brought on through labour hire companies; and they were being trained on the malt production operation.
They were from Drake Industrial and Westaff respectively. Labour hire firm employees were also referred to in evidence as
contractors.

30 He said that there were eight out of the nine malt production employees who were on enterprise bargaining agreements at
Kirin, at the time of the hearing, at first instance. Now there are only seven � with the two hired employees.

31 Mr Murphy made it clear (see page 43 (AB)) that Kirin had used contractors labour hire employees in the past and have
been doing it, at least, since September 1999. It had done so before that time when there were shutdowns and people were
brought in to assist with the plants maintenance, and for finite periods.

32 Persons were also brought in on one or two occasions to work when there was not a shutdown, but never for a long time.
No employee had lost a benefit of his employment because a contractor was engaged, or was dismissed because a
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contractor was taken on. He was, however, able to say that all of Kirin�s employees were less secure now that there were
contract workers on the site. He agreed that Kirin had not threatened to dismiss the union member employees. The
insecurity, he said, existed because Kirin had demonstrated that they could engage people through a labour hire company at
a lesser rate. He said that Kirin had abused its right to engage contractors and it was unfair for a number of reasons. First,
he said that he believed that any employee or person engaged in full-time employment in malt production at Kirin�s was
entitled to the conditions agreed upon between Kirin and the union. He agreed that there was a justifiable case for labour
hire �for extraordinary means� and that the union operates its own local hire company. He did not dispute that Joe White
Maltings Ltd was a significantly larger �player�. He agreed that the first clause of Clause 23 expressly excludes or rather
only includes Kirin in the use of contractor�s proposal. He did not agree that that led to a competitive disadvantage. Labour
hire in the past had been used for malt production operators and fitters, but not for a long period of time, and it may be
while someone was on extended leave, his evidence was.

33 Significantly, The Kirin Australia Enterprise Agreement (�the agreement�), was registered by consent of the parties, as I
have observed.

34 The agreement did not, according to Mr Inoue, deliver any significant reduction in Kirin�s labour costs. Thus, he said, Kirin
still needed to look for further options to reduce costs. Mr Inoue in evidence too, (page 120 (AB)) said �historically Kirin
has employed its own work force and relied on contractors only at peak times. It has enjoyed a right to use contractors and
has always exercised that right responsibly�. That is clear evidence of the limited use of hire firm employees also called
�contractors�.

35 Mr Inoue made it quite clear in evidence that Kirin considered and decided to use labour hire from �external labour
suppliers� instead of direct employment. Indeed, these resulted in significant savings �and make labour hire financially
attractive compared with the cost of direct employment� Mr Inoue said. There are other benefits to which Mr Inoue referred
in evidence (see page 122 (AB)).

36 On 27 September 1999, Mr Carmody�s services were provided to Kirin by a labour hire firm, Westaff. This experiment, Mr
Inoue said, proved successful in that the cost of obtaining his services from Westaff was up to 30 percent lower than the
cost of engaging him as a full-time employee. When it became necessary to reduce Kirin�s labour requirement, the
arrangement it had with Westaff enabled it to reduce labour hours by eight per week at no cost and at reasonably short
notice.

37 At the hearing the Commissioner, at first instance, was informed, quite clearly in evidence, by Mr Inoue that Kirin had
decided to increase the number of people which it engaged through external labour suppliers and to expand on the success
of its labour hire strategy. Mr Inoue said that it did not propose to take any action which would disadvantage any of its
permanent employees �by comparison to their current entitlements�.

38 Of significance, too, was that there are only two employers in the malt industry. Joe White Maltings Ltd employs persons,
as I have said, only on workplace agreements so that the actuality is that the award applies to the respondent (see
page 115 (AB)).

FINDINGS AT FIRST INSTANCE
39 I refer to the findings made at first instance, relevant to this appeal.
40 The Commissioner found that Kirin decided to engage in the further hire of labour through labour hire firms to reduce the

cost of engaging full-time employees. This was as a result of not achieving sufficient reduction in wages costs as a result of
the agreement.

41 As a result there was a strategy entered into of hiring labour through external labour suppliers to reduce costs and increase
flexibility. Therefore having made the offer of employment to Mr Carmody, conditional upon only the settlement and
negotiations between the union, and those negotiations having been completed and the company not having been satisfied,
Mr Carmody was then caught in the revised strategy to source new labour from external labour suppliers to reduce costs.

42 The Commissioner went on to find that the �balance of equity� lay with Mr Carmody�s case and that he should have been
provided with full-time employment directly by the respondent as a malt processing operator.

43 The condition precedent to the finalisation of his employment at exhibit DC1.4 was a finalisation of negotiation with the
union which condition was fulfilled and the resulting agreement was registered by the Commission in November 2000.
This refusal to employ Mr Carmody, he found to be unfair.

44 However, the Commissioner went on to dismiss the application to vary the award because he was of opinion that, having
regard to s.26 of the Act, the application cut across some of the already established practice in the industry regarding
engagement of contractors for �short fall� work. He was of the view that such a clause would put an obligation on the
employer which was not due. Whilst the Commissioner did not accept Mr Heathcote�s submission on behalf of Kirin that
the matter takes away the rights of the employer in the conduct of his business, he found that the application did,
particularly in respect of Clause 25.5 (sic), make a third party, the contractor, apply the rates of the award and agreement;
and in that sense, he held the clause also extended too far.

45 He went on to finally dismiss the application for award variation for the reasons which he had expressed.

ISSUES AND CONCLUSIONS
Discretionary Decision - Principles
46 The decision made in this matter was a discretionary decision as that is defined in Norbis v Norbis (1986) 161 CLR 513.
47 The grounds of appeal were directed only to a complaint that there had been a miscarriage in the exercise of the discretion

at first instance. Of course, it is for the appellant to establish that the Commissioner at first instance erred in the exercise of
its discretion in accordance with the principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)).

48 The Full Bench has no warrant to interfere with the exercise of the discretion at first instance, and, in particular, cannot
substitute the exercise of the Full Bench�s discretion for that of the Commissioner, at first instance, unless it is established
that the Commissioner erred in accordance with the principles laid down in House v The King (op cit) and
Gromark Packaging v FMWU (op cit).

Effect of the variation
49 What was sought to be effected by the variation, was that Kirin should, by the award, be bound to employ only employees

falling within the classifications covered by the award (which includes malt production operators) if they were employed
directly by Kirin.
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50 In other words no person could be engaged to do that work who was a �contractor� or who was hired from a labour hire
company.

51 This prohibition would not affect the engagement of persons for periods not exceeding three months; where temporary
coverage for an employee on leave was required, or to cover a temporary seasonal increase in labour needs; or where an
emergency or breakdown necessitates increased or specialised labour; or, in the case of specialised or increased labour,
which Kirin employees are unable to provide.

52 Next, the variation if made, could prevent the respondent from employing labour hire firm employees or �contractors� on
lesser wages and conditions than directly employed labour who are covered by the award and any agreement based on the
award.

The decision and the issues
53 There was little dispute about the facts.
54 What was open to the Commissioner to find (see the evidence of Mr Murphy and Mr Inoue) and what it should have found,

was that there was no evidence that contract or labour hire company employees were used, except from time to time when
there were shutdowns to enable maintenance to be carried out, and sometimes while staff were on leave before September
1999.

55 It was also open to find (on Mr Inoue�s evidence) that, shortly before September 1999, the respondent had decided that in
order to attempt to reduce employment costs it would engage employees of labour hire firms to work for it. Mr Carmody
was one such person. This was successful and the respondent intends now to embark on such a course of labour hire on an
expanded basis. This was because the respondent wanted to reduce its costs and alter or reduce the number of hours of
work to better fit operational requirements. Further, of course, the labour hire employees received a wage 30 percent less
than that payable under the agreement to those employees covered by the award and the agreement, and the total wage bill
accordingly reduced.

56 It was also open to the Commissioner, at first instance, to find that the respondent did not intend, and had not intended to
reduce its employees� conditions of employment or disadvantage them in relation to their current entitlements, I must say
however.

57 It was quite clear, on the evidence, and it was open to so find, and should have been found, it being Mr Inoue�s evidence,
that the respondent engaged contractors for the purpose of avoiding payment of the rates prescribed by the industrial
agreement, and, include that wages up to 30 percent less than those payable under the industrial agreement were payable to
labour hire employees and to reduce costs and the hours of work.

58 It was also open to find, and it should have been found, as a fact, that within twelve months of entering into a consent
agreement in order to settle industrial disputation the respondent was engaging persons on a planned basis to reduce the
expense of its award or enterprise bargaining agreement workforce.

Grounds of appeal
59 I now deal with the grounds of appeal.
60 It was submitted that the Commissioner, at first instance, erred in the exercise of his discretion in that he gave no weight to

the scheme of the Act.
61 It was the respondent�s case that the Commissioner, at first instance, had not erred in the exercise of his discretion.
62 I have carefully considered all of the submissions made to me in relation to the grounds of appeal.
63 It was a relevant fact, as the Commission should have found, that whilst a party to consent industrial agreements, the most

recent of which was entered into by consent to put an end to industrial disputation, the respondent embarked upon a new
systematic and alternative labour recruitment programme using labour hire for employees in order to reduce labour costs
and hours, as I have outlined above, and as was clearly asserted in evidence by Mr Inoue.

64 It is difficult to reconcile that approach with the fact that an industrial agreement, fixing the wages and conditions of
employees, was entered into whilst this process was being embarked upon.

65 It was the fact, as all of the evidence revealed, that before that plan was embarked upon, labour hire employees or
temporary employees were not engaged or used except in times of shut down and maintenance, or to fill in during leave and
always on a very short term basis, called �short fall�.

66 The use of labour hire employees embarked upon from about September 1999 onwards was the fruit of a decision which
became even firmer later, namely to engage a bigger component of work force in the form of labour hire from labour hire
employers. This was not on a short term basis or to fill in for short falls, or for any of the limited purposes for which labour
hire or �contract� employees were engaged in the past. Simply as a matter of fact there was no custom or practice similar to
the practice embarked upon after September 1999 in relation to the use of labour hire firm employees. The Commissioner
himself so found, and found correctly.

67 In any event, there was no custom or practice within the plain English meaning of either word, or within the legal definition
of that phrase. I say that because there was no habitual custom or practice or usual way of acting in given circumstances,
(see the Macquarie Dictionary) which reflected an unlimited, in time numbers of employees and/or otherwise, the proposed
or actual use of labour hire employees as a permanent or substantial part of the work force, in lieu of directly employed
persons who enjoyed the benefits of the award or any agreement based on it.

68 Further, there was no question in this matter of the implication into any contract of employment, of a �crystallised� custom
as there was in Byrne and Frew v Australian Airlines Ltd [1995] 185 CLR 410.

69 As to custom otherwise, the custom must be established to be the custom of the industry generally and not merely the
practice of a particular employer. It must be generally recognised too, throughout a calling or locality (see Ivanhoe Gold
Mine v Wood (1923) 27 WALR 20).

70 Further, it must be notorious, certain, reasonable and must not offend against the intention of any enactment or an award
(see per Dwyer P in AWU (Goldfields) v Lake View and Star (1936) 16 WAIG 344). In this case the practice adopted by
one employer, not the whole industry, was not a custom within the meaning of the industrial law for those reasons. It was
not notorious. It was not industry wide.

71 In any event there was, as I have observed, no practice until 1999 of employment of labour hire employees on anything but
a short term basis and for restrictive objects and limited labour requirements.

72 The Commission expressly dismissed the application for two reasons. One was because of what he called an established
custom in the industry regarding engagement of contractors or labour hire firm employees, for short term work, which itself
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was not a contract. I have already commented above on the limited nature of that practice and the fact that it was not a
custom as such, across the industry. There was no custom and practice which would be �cut across� by the variation
sought. Indeed if there were a custom and practice in employment of �contractors� and labour hire employees, it was more
accurately reflected in the variation sought and, in the limited terms applied in the variation.

73 Next, the Commission expressed a view that the new Clause 23 took the matter too far by binding a third party to rates
agreed between the respondent and the applicant, at first instance.

74 First I must say that that is not so because no third party is bound by such a provision, and could not be. Only the
respondent is. Whether a labour hire firm agrees that the amounts at which it hires its employees to the respondent should
be the rates which the respondent has agreed to pay, is a matter for that labour hire firm. Presumably it does not hire to the
respondent if the price is not acceptable, whatever the reason for that is. The Commission erred in finding as it did in that
respect.

75 Further, there is no evidence that there is any such custom and practice in either the ordinary meaning or the legal meaning
of that phrase which is contrary to what the variation would apply in any significant term.

76 Next, the question of whether the variation sought would affect any competitiveness between Joe White Maltings Ltd and
the respondent was not directly before the Commission. The Commissioner observed correctly that he did not know about
the respondent�s competitiveness vis a vis Joe White Maltings Ltd.

77 There was no evidence on which he could have found otherwise.
78 Indeed, it was clearly expressed to us in any event that Joe White Maltings Ltd employees were all subject to workplace

agreements and not at all subject to the terms of the award or any agreement based on it.
79 It seems to me, therefore, that in the absence of evidence to the contrary, and if it were at all a matter properly raised on this

appeal, which I doubt, then it would be entirely academic, if not futile, to seek to vary the award to cover Joe White
Maltings Ltd employees, or to suggest that the failure to cover them was at all unfair, when they were all on workplace
agreements; and when by that very fact it would difficult to equate labour hire firm employees to workplace employment
employees; and when s.26A prohibits the Commission from examining the terms of any workplace agreements.

80 It was submitted, as was the fact, that the conditions and wages applicable to the existing award employees had not been
reduced. It was also the fact that the company does not propose to take any action which would disadvantage any of the
permanent employees by comparison to their current entitlements. That, in my opinion, is not a factor which is at all
favourable to the respondent given that the respondent could not contract out of the industrial agreement or the award
without committing a breach of s.114 of the Act, and is bound not to do so. All that can be said about that fact is that if the
respondent were to seek to do otherwise, then it would be grossly unfavourable to it on any proper consideration of the
equity and good conscience of the application.

81 Another factor, of course, was that the respondent embarked on a systematic process of employing labour hire employees at
a reduced rate at the same time as it had entered into an industrial agreement, by consent with BBEIU, to resolve industrial
disputation between them. That leads me to deal with the submission that it was contrary to the intent of the Act, the award
and the Wage Fixing Principles to, in effect, permit the respondent to avoid the operation of an industrial agreement which
was extant at the time the application, at first instance, was made and heard and the order appealed against was made.

82 S.6(a) reads as follows:-
�(a) to promote goodwill in industry;�

83 S.6(c), which is also a principle object of the Act, reads as follows:-
�(c) to provide means for preventing and settling industrial disputes not resolved by amicable agreement,

including threatened, impending and probable industrial disputes, with the maximum of expedition and
the minimum of legal form and technicality;�

84 S.6(d), which is also an object of the Act, reads as follows:-
�(d) to provide for the observance and enforcement of agreements and awards made for the prevention or

settlement of industrial disputes;�
85 In my opinion it is not, on the face of it, conducive to the promotion of goodwill in industry to permit the avoidance of the

operation of an agreement clearly directed to covering the whole of the permanent directly employed workforce by the use
of labour hire firm staff. I say that because inevitably labour hire staff use was to be directed to the replacement of directly
employed persons. Further, the labour hire staff are paid 30 percent lesser rates which, on Mr Murphy�s evidence, was a
cause of insecurity in the respondent�s employees.

86 Next, it would be correct to say that the object of the Act to provide a means for preventing and settling industrial disputes,
which clearly was implemented in this case by the registration of a consent agreement, would not be advanced by refusing
to vary the award to prevent the circumvention of an agreement which was consented to in order to settle disputation, in the
manner in which it has occurred in this case (see s.6(c)).

87 S.6(d) would not at all be advanced by allowing agreements not to be observed directly or circumvented indirectly or
enforced when the agreement had been reached, particularly by consent, for the settlement of an industrial dispute. It is, of
course, clear that the act of engaging labour hire firm employees during the course of the industrial agreement, on the basis
on which this was done, has lead to a dispute which was sought to be resolved by the award variation applied for at first
instance.

88 It is difficult for me to see that s.49A is, on the face of it, relevant to a consideration of this matter; nor do I see the
appendix to the award concerning dispute resolution to be relevant.

89 Those provisions deal with the requirement and the mechanism for dispute resolution in awards. The application, at first
instance, sought to deal with a matter which had given rise to a dispute sought to be resolved by variation of the award.

90 It is, in any event, quite clear that the Commission correctly took account of the following relevant factors in the context of
s.6(a), (b) and (d) of the Act and the Wage Fixing Principles (see Re Minister for Labour Relations and Others (2001)
81 WAIG 1721).

91 The Commission correctly held that the nature of the Act and the nature of the Wage Fixing Principles are to provide an
orderly structure for the conduct of industrial relations and are fundamental to the conduct of industrial relations.

92 Correctly, and relevantly as well, the Commissioner adverted to the existence of an award, its operation, and an agreement
which took time to complete. That, of course, was correctly a recognition of the existence of the agreement, how it came
about, and the effect of the respondent�s act which, in effect, represented a circumvention of it. It follows that the
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Commissioner recognised correctly that the appellant sought to prevent that and future circumventions of the agreement or
the award by the application to vary the award.

WAGE FIXING PRINCIPLES � THEIR APPLICATION
93 It is necessary to consider this matter and the appeal generally in the context of Mr Schapper�s concession and submission

(see page 23 of the transcript on appeal) which were that �the award should have been varied by inserting the new clause
8A, but also by omitting subclause 5 of clause 23�, and inserting clause 23(1 to 4).

94 This would mean that there would be no requirement in the new clause 23 that no work be let out unless the contractors�
employees were paid in accordance with the terms and conditions of the award or any agreement between BEBIU and
Kirin.

95 Thus the new clause 23 would provide only that all of the work falling within the classifications of the award would be
performed by persons employed directly by Kirin and further, would limit the use of hire firm employees by Kirin.

96 The appellant�s case, at first instance, was clearly directed at that and the variation sought was directed only at the
limitation of the use of hire firm employees, not the right of the employer to use outside contractors with their own
employees.

97 Mr Heathcote, for the respondent, made a submission that the application was, in any event, not dealt with in accordance
with the Wage Fixing Principles in that, it could only be dealt with by the Commission in Court Session and not by a single
Commissioner, as in fact was the case. It was common ground that that submission was not made at first instance, and it
was somewhat unhelpful that it was not. Indeed to all intents and purposes the matter proceeded before the Commission, at
first instance, constituted by a single Commissioner on the basis that the application was able to be decided by the
Commission, at first instance, and the Commission, at first instance, constituted by a single Commissioner accordingly,
without objection, decided the matter.

98 Mr Schapper opposed the question of the Wage Fixing Principles and the compliance with them or non compliance with
them being raised on appeal when it had not been raised at first instance. Indeed, it could not prima facie be raised (see
s.49(4) and see also Metwally v University of Wollongong (1985) 60 ALR 68 (HC)). That is authority for the proposition
that since the point was not argued or raised, at first instance, and then in the circumstances of this case, the respondent
should be bound by the case which it had �run� at first instance. It was not part of that case of either party, at first instance,
that the Wage Fixing Principles were not complied with because the matter was not heard by a Commission in Court
Session.

99 Of course, if the fact that the matter was heard by a single Commissioner instead of the Commission in Court Session
constituted a jurisdictional error, then the respondent would not be excluded upon this appeal by the doctrine in Metwally v
University of Wollongong (op cit) from arguing that there was no jurisdiction or that the matter had been heard by a
jurisdictional error, at first instance (see SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 2328 (FB)).

100 The law is also quite clear that the Commission, constituted by a single Commissioner, is bound by a general order of the
Commission; and, where the principles are, as is the case here, prescribed as part of a general order giving effect to a
national wage decision, then they bind the Commission constituted by a single Commissioner, and the Commissioner is
required to apply those principles (see RRIA v AMWSU and Others (1993) 73 WAIG 1993 at 1998-9 per Nicholson J with
whom Wallwork and Owen JJ agreed (IAC)).

101 As to the Wage Fixing Principles see In The Matter of the State Wage Case and in Re The Minister for Labour Relations
and Others (op cit). If the Commission fails to apply those principles, that is more than an error committed by failure to
have regard to a relevant consideration because the Commission is bound to apply the principles.

102 It is also, of course, a failure to have regard to a relevant consideration because the principles by prescription are entirely
relevant.

103 The next question is whether such an error, if made, is a jurisdictional error, that is that the Commission acted without
jurisdiction or, put another way, committed a jurisdictional error. It was a condition of the exercise of jurisdiction in this
case that the Commissioner, at first instance, applied the Wage Fixing Principles if, on a proper construction of their terms,
they were applicable (see Re Robins SM; Ex parte WA Newspapers Ltd (1999) 20 WAR 511 at pages 520-1 per Ipp J with
whom Pidgeon and Steytler JJ agreed, and the cases cited therein).

104 It is fair to say that I do not think that there was a constructive failure to exercise jurisdiction within the meaning of that
term as used by Gaudron J in Re Minister for Immigration and Multicultural Affairs; Ex parte Miah (2001) 75ALJR 889 at
903-4 (HC).

105 The crucial question is, of course, whether the principles in their terms were applicable to the application, at first instance.
If they were not, there was no jurisdictional error because the Commissioner was not bound to apply them. It was the case
for the respondent that the principles were applicable and that the matter should have been heard by a Commission in Court
Session after being referred by the Chief Commissioner. It was the case for the appellant that they were not.

106 It was common ground that if the Wage Fixing Principles were applicable, this could only be because of the operation of
Principles 1, 2 and 10. It is to be noted that the principles are Wage Fixing Principles (my emphasis). They do not purport
to govern other industrial matters, save and accept as such matters are prescribed in the actual terms of the principles.

107 First, what is clearly expressed by Principle 1, is that existing wages and conditions in an award or a relevant agreement of
the Commission, constitutes the safety net which protects employees who may be unable to reach an industrial agreement.

108 Second, by virtue of Principle 2, there is a prescription of those instances when an award or agreement may be varied (or
another award made), without the claim being regarded as above or below the safety net. All of the exceptions relate
specifically to wages or related matters, namely structural efficiency or productivity. The principles otherwise refer to work
value and wage rates, hours of work, safety net adjustments and the minimum adult award wage. There is no doubt that an
application to insert Clause 23 is not authorised to be made by Principle 2. The question is whether the principles, read as a
whole, on a fair reading of the principles, forbids such an application being made to a single Commissioner.

109 Clause 10 regulates the making of an application to vary �wages or conditions� above or below the safety net, which
application can only be made to the Commission in Court Session if the Chief Commissioner refers such an application.

110 The safety net is of course the award in its existing terms. It is entirely plain, on a fair reading of the whole of the
principles, that the safety net which the award provides, was not at all sought to be varied by the application to insert
Clause 23 (with Clause 23(5) omitted). I do not, of course, say that with Clause 23(5) the application would be an
application to vary the award qua safety net.  Further, there is a clear relationship between the words �wages� and
�conditions� used in the phrase �wages or conditions�, in Principle 10. Thus, if the conditions do not bear a relationship to



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 419

wages, since the principles are Wage Fixing Principles, then the application is not one to which Principle 10 can apply or
does apply.

111 The application insofar as it related to the insertion of Clause 23 without the proposed Clause 23(5), was not an application
to vary wages or conditions within the meaning of Clause 10. The application bore no relationship to �wages and
conditions� and sought no variation of the award as a safety net. Indeed it was the clear evidence that the practice which it
sought be regulated, did not affect existing conditions of employment. The new Clause 23 sought and seeks merely to
preserve the employment of directly employed employees and limit the use of hire firm employees, or alternatively
formally provide further use.

112 The application and its subject matter, in that respect, were not matters to which the Wage Fixing Principles, on a fair
reading of them as a whole, could or did apply. There is no element of influence upon wages, hours, conditions, flexibility,
efficiency etc, in the variation sought. The Commission had jurisdiction and power sitting alone to grant the application and
should have done so for the reasons which I have advanced above.

CLAUSE 8A
113 The new Clause 8A which was sought to be inserted is palpably indifferent case. Clause 8A deals with hours of work,

variations in rates, and conditions of employment in the wage fixing principle sense of the word in relation to part time
employees.

114 The application could only be dealt with by the Commission, in Court Session, on reference from the Chief Commissioner,
according to the prescription of Principle 10. That this did not occur constituted a jurisdictional error which should be
corrected. Hence, the decision to dismiss the application in that respect could not be held to be in error. I would add,
however, that as I read the grounds of appeal, they do not constitute an appeal against the inclusion of the new Clause 8A.

INDUSTRIAL MATTER
115 There was one other matter which I would wish to make some comment upon. I am not at all persuaded, despite Mr

Schapper�s concession that the application to insert the proposed Clause 23(5) in the award was outside jurisdiction, a
concession which seemed to be implicit in his not pursuing that part of the appeal, that the application to insert such a
clause and the resultant order sought by the application were not industrial matters or within jurisdiction.

116 In my opinion, cases such as R v Commonwealth Industrial Court Judges; Ex parte Cocks (1968) 121 CLR 313 and R v
Moore Ex parte FMWU (1978) 140 CLR 470 and ALHMWU v Abergeldie � St Andrew�s Hospital Inc (1995) 37 AILR 3-
001, are distinguishable on the facts and by reference to the narrow definition of �industrial dispute� in the Federal
legislation, from the facts in this case and the definition in s.7 of the Act of the phrase �industrial matter�.

117 In my opinion, an apposite authority because of the greater similarity in the two definitions of �industrial matter� in s.7 of
the Act and in the South Australian Act, the Industrial Conciliation and Arbitration Act 1972-9 (s.25), is The Queen v
Industrial Commission of South Australia; ex parte Master Builders� Association of SA Inc (1981) 26 SASR 535 at 537-
8 per King CJ (Mohr J agreeing) and Zelling J (In Banco).

FINALLY
118 In my opinion, the Commission erred in making findings in error and in not having regard to a number of relevant matters

which I have explained above. It is quite clear that the appellant, for those reasons, has established error in the exercise of
the discretion, in accordance with House v The King (op cit). For my part the findings which the Commission made and the
relevant factors above which should have been considered, and some of which were, would enable me, for the reasons
which I have expressed, to say that the Full Bench should substitute the exercise of its discretion for the exercise of the
discretion, at first instance, and grant the application, the equity, good conscience and substantial merits of the case and a
proper exercise of discretion requiring it.

119 That being so, there is no need to put and no point in putting the parties to inconvenience and expense by remitting the
matter.

120 I would therefore, for those reasons, uphold the appeal, insofar as it relates to the failure to grant the application to vary by
inserting the new Clause 23 without Clause 23(5), and issue a minute of proposed order to reflect the variation sought by
the application, namely the insertion of that clause, as expressed in the application at first instance. I would otherwise hold
that the dismissal was correct and otherwise dismiss the appeal insofar as it might bear upon the failure to insert Clause 8A.

121 I would order accordingly.
COMMISSIONER GREGOR AND COMMISSIONER SMITH�
122 The matter subject to the appeal arises from decisions of the Commission in dealing with two Applications, No. CR169 of

2001 and Application 1394 of 2001. The determination in Application No. CR169 of 2001 finalised that matter however
that relating to Application No. 1394 of 2001 gave rise to No. FBA56 of 2001.

123 Application No. 1394 of 2001 seeks orders from the Commission to vary the Malting Industry Award 1993 by inserting a
Clause 8A. � Part Time Employees and Clause 23. � Use of Contractors. It appears from the Reasons for Decision at first
instance that the Commission was of the opinion that if the claim to insert Clause 23 failed then, the claim for the new
Clause 8A. � Part Time Employees also fell away.

124 In dealing with the award variation at paragraph 20 of the Reasons for Decision the Commission at first instance wrote as
follows�

�I turn to the other application that is the award variation, application 1394 of 2001. Mr Schapper advises me the
application should stand as one and having read the application and having heard you both today, can I say that I
have some sympathy for the view put by Mr Schapper that the nature of the Act, and the nature of the wage fixing
principles, are to provide an orderly structure and form to the conduct of industrial relations and that at base, in
both the Act and the principles, parties are bound by the agreements they make. That is fundamental to the conduct
of industrial relations, I think generally, but certainly within the jurisdiction that I deal.� (AB016)

125 It is clear that the Commissioner had cognizance of the importance of the Wage Fixing Principles, however not sufficiently
according to the Appellant because the grounds of appeal in paragraph 1(a) are as follows: (AB002)

�1. In dismissing the application the Commission erred in the exercise of its discretion in that the Commission�
(a) failed to give any or any sufficient weight to the scheme of the Act and/or the wage fixing principles
(b) �
(c) �
(d) �
(e) ��
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126 Mr Schapper (of Counsel) who appeared for the Appellant, submits that the Commission at first instance clearly failed to
attach any weight to the matters referred to in paragraph 20 of the Reasons for Decision among which is the weight which
ought to have been given to the Wage Principles. It is argued on behalf of the Appellant that the thrust of the Principles is
that industrial agreements are to be the prime means by which improvements in wages and conditions of employment were
to be secured and that it is contrary to the spirit of the Principles to allow parties to contract out and sidestep industrial
agreements they make. In particular clause 1 of the Principles sets out this policy. However the Appellant argues that
Principle 10 does not apply because the Union�s application to amend the award is not to vary the award above or below
the award safety net.

127 In its argument the Respondent concedes that the Commission is required to abide by the Principles. It claims that Principle
1 was irrelevant to the matter given the observations of the Commission at first instance that the relevant employees were
covered by both an award and an agreement. Principle 2 was of greater significance because it sets out matters with which
the Commission constituted by a single Commissioner might deal without working outside the safety net. The
Respondent�s submission was that the Commission had rightly concluded that there is no Principle upon which he could
decide the application. The Respondent also argued that the application before the Commission at first instance did not fit
into any of the categories set out in (a) to (h) of Principle 2, and was therefore outside the safety net and subject to Principle
10. Although the Respondent in its written submissions did not cast this argument in the alternative, clearly such an
argument is cast in the alternative.

128 We now consider these submissions. The Schedule to the Statement of Principles issued by the Commission in Court
Session in June 2001 (81 WAIG 721) describes the Principles to be applied by the Commission. It is our view that those
relevant to the disposition of this appeal are as follows�

1. �Role of Arbitration and the Award Safety Net
Existing wages and conditions in awards and relevant agreements of the Commission constitute the safety
net which protects employees who may be unable to reach an industrial agreement.

2. When an Award or relevant Agreement may be varied or another Award made without the claim
being regarded as above or below the Safety Net�
In the following circumstances an award or relevant agreement may, on application, be varied or another
award made without the application being regarded as a claim for wages and/or conditions above or below
the award safety net�
(a) to include previous State Wage Case increases in accordance with Principle 3.
(b) to incorporate test case standards in accordance with Principle 4.
(c) to adjust allowances and service increments in accordance with Principle 5.
(d) to adjust wages pursuant to work value changes in accordance with Principle 6.
(e) to reduce standard hours to 38 per week in accordance with Principle 7.
(f) to adjust wages for arbitrated safety net adjustments in accordance with Principle 8.
(g) to vary an Award or relevant Agreement to include the Minimum Adult Wage in accordance with

Principle 9.
(h) a consent variation to a single enterprise specific award or a consent replacement award to a single

enterprise specific award under Principle 10 giving effect to structural efficiency initiatives or
productivity based arrangements.

10. Making or Varying an Award or issuing an Order which has the effect of varying wages or conditions
above or below the safety net
An application or reference for a variation in wages or conditions above or below the safety net will be
referred to the Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with material justifying�
• why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
• why the matter has not been pursued under any other Principle set out in this Statement; and
• how in the discharge of its statutory function to consider varying above or below the safety net the

Commission should take into account, to the extent that it is relevant, each of the matters identified
in section 26 of the Act.

Provided that where parties to a single enterprise specific award apply to vary the award by consent or
consent to a replacement award to give effect to structural efficiency initiatives or productivity based
arrangements the Chief Commissioner may allocate the matter to a single Commissioner.

11. First Award and Extension to an existing Award
The following shall apply to the making of a first award and an extension to an existing award
(c) In the extension of an existing award to new work or to award-free work the rates applicable to such

work will be assessed by reference to the value of work already covered by the award, providing
structural efficiency considerations including the minimum rates adjustment provisions where
relevant have been applied to award.�

129 The Commission is required to apply the Principles in determining matters before it (Robe River Iron Associates v
Amalgamated Metal Workers and Shipwrights Union of Western Australia and Others (1993} 73 WAIG 1993). Pursuant to
Principle 1 � Role of Arbitration and the Award Safety Net, existing wages, conditions, awards and relevant agreements
constitute the safety net. This means that the awards and relevant agreements as they were at the time the Statement of
Principles was made are the safety net. By Principle 2 the award or relevant agreement cannot be varied by the Commission
singularly constituted unless it is varied in accordance with the exceptions which are listed in paragraphs (a) to (h) of
Principle 2. A variation of the safety net includes an addition to awards or relevant agreements that varies a wage or
condition. If the proposed Clause 23. � Use of Contractors is inserted in the Malt Industry Award 1993 (the Award), it
would vary that award. Under Principle 2 no such variation can be made unless the variation is in one of the circumstances
described in paragraphs (a) to (h) of Principle 2. The subject matter of Clause 23 is not mentioned in any of the paragraphs
and therefore the claim is required by the Principles to be regarded as a claim for wages and/or conditions above or below
the safety net.
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130 Further it is apparent from the terms of the variations sought to the award that what is sought in relation to the proposed
Clause 23 (1) to (4) is in our opinion the creation of provisions that are arguably an extension to the existing award, as the
provisions seek to extend the operation of the award to award free work, in that the extension is to the circumstances under
which the Respondent can engage contractors. In such a case pursuant to Principles 2 and 11 the claim must be dealt with
under Principle 10. Prima facie Principle 11 appears to be invoked, as proposed clause 23(2) to (4) expressly prohibits the
Respondent from engaging contractors to carry out work falling within the classifications covered by the Award or any
industrial agreement unless the pre-conditions in proposed clause 23(3) and (4) are met. Presently the Respondent is
unrestricted in its ability to engage contractors to carry out work covered by the classifications in the Award or the Kirin
Australia (�Fitters�) Enterprise Agreement 2000 or the Kirin Australia Enterprise Agreement 2000. Where it engages
contractors to perform such work the terms of the engagement are award free. As to proposed clause 23(5) the extension
sought is not only to an extension to award free work but is to a matter that is beyond the jurisdiction of the Commission as
it does not constitute an �industrial matter�. Although the issue of jurisdiction in respect of proposed clause 23(5) was not
the subject of argument before the Full Bench, it was conceded by counsel by the Appellant that proposed 23(5) was
objectionable and could have been severed by the Commission at first instance. In our view this concession was properly
made. In R v Commonwealth Industrial Court Judges; ex parte Cocks (1968) 121 CLR 313, the High Court held that a log
of claims containing a demand that no employer shall permit any of the relevant work to be done by a contractor except in
accordance with the terms of the award, did not raise a dispute as to an industrial matter. (See also R v Moore; ex parte
Federated Miscellaneous Workers� Union of Australia (1978) 140 CLR 470 and ALHMWU v Albergeldie � St Andrews
Hospital Inc (1995) 37 AILR 3-002).

131 Leaving aside proposed clause 23(5), it is our view that the proposed clause 23 would constitute a variation in wages or
conditions, above the safety net and in that case Principle 10, must be applied. The effect of the decisions of Full Court in
The Western Australian Industrial Relations Commission; ex parte Confederation of Western Australian Industry
(Incorporated) (1992) 6 WAR 555 per Rowland J at 561 and Murray J at 574 and the Industrial Appeal Court in Robe
River Iron Associates v The Amalgamated Metal Workers and Shipwrights� Union of Western Australia (op cit) is that by
operation of s.51(2) of the Act, where a National Wage decision by General Order has been made by the Commission and
in a particular case the Principles are invoked, the Commission has no discretion but to apply the Principles.

132 The Reasons for Decision of the Commission at first instance show that it did not apply the Wage Principles. The failure to
do so is a jurisdictional error. A jurisdictional error arises when a court or tribunal mistakenly asserts or denies the
existence of jurisdiction or if it misapprehends or disregards the nature or limits of its functions or powers in a case where it
correctly recognises that jurisdiction does exist (Craig v South Australia (1995) 184 CLR 163 per the Court at 177). The
Appellant argues that as the Respondent did not argue at first instance that the application to amend the Award should
proceed under Principle 10, the Respondent should be bound by the case which it ran at first instance (Metwally v
University of Wollongong (1985) 60 ALR 68). However the principle enunciated by the High Court in Metwally v
University of Wollongong (op cit) prohibiting a party from raising a matter on appeal that was not raised at first instance,
does not apply to a jurisdictional error of law (see SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 2328).

133 For these reasons we are of the view that Appeal Ground 1(a) is made out.
134 As the Commission at first instance made an error going to jurisdiction, there is no need to examine the other appeal

grounds. We would remit the matter back to the Commission at first instance for hearing and determination in accordance
with the Decision herein.

THE PRESIDENT�
135 For those reasons, the appeal is upheld, the decision of the Commission in matter No 1394 of 2000 delivered on the 2nd of

November 2001 be and is hereby suspended and the case be and is remitted to the Commission at first instance to be heard
and determined according to the reasons for decision herein and according to law, and the appeal be and is otherwise
hereby dismissed

Order accordingly.

_________

2002 WAIRC 05018
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA, APPELLANT
v.
KIRIN AUSTRALIA PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER J H SMITH

DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO/S. FBA 56 OF 2001
CITATION NO. 2002 WAIRC 05018
_________________________________________________________________________________________________________

Decision Appeal upheld, decision at first instance suspended and remitted to the Commission at first instance,
and appeal otherwise dismissed

Appearances
Appellant Mr D H Schapper (of Counsel), by leave
Respondent Mr S Heathcote, as agent
_________________________________________________________________________________________________________
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Order
This matter having come on for hearing before the Full Bench on the 30th day of January 2002, and having heard, Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant, and Mr S Heathcote, as agent, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and the parties having waived their rights pursuant to s.35 of the Industrial
Relations Act 1979 (as amended), and reasons for decision herein being delivered on the 13th day of March 2002, it is this day, the
13th day of March 2002, ordered as follows:-

(1) THAT this appeal be and is hereby upheld.
(2) THAT the decision of the Commission in matter No 1394 of 2000 delivered on the 2nd of November 2001 be and is

hereby suspended and the case be and is remitted to the Commission at first instance to be heard and determined
according to the reasons for decision herein and according to law.

(3) THAT the appeal be and is otherwise hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 04881
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONY ALAN CHEESMAN, APPELLANT
v.
JAMCO NOMINEES PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED THURSDAY, 28 FEBRUARY 2002
FILE NO/S. FBA 54 OF 2001
CITATION NO. 2002 WAIRC 04881
_________________________________________________________________________________________________________

Decision Appeal upheld
Appearances
Appellant Mr M A Tedeschi (of Counsel) by leave
Respondent Mr J Mouritz for the respondent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed appellant employee against the decision of the Commissioner at first instance, constituted

by a single Commissioner, in application No 628 of 2001 and brought pursuant to s.49 of Industrial Relations Act 1979 (as
amended) (hereinafter called �the Act�).

2 By the order, the Commissioner struck out an application by the abovenamed appellant, for want of prosecution, the order
being dated 4 October 2001. The order was deposited in the Registry on 5 October 2001. A notice of appeal was filed herein
on 7 November 2001 and served on 14 November 2001.

FRESH EVIDENCE
3 The Full Bench, without objection and having satisfied itself that it should do so in accordance with the principles laid down in

FCU v George Moss Limited (1990) 70 WAIG 3040 at 3041 (FB), Blakeman ATF The Blakeman Family Trust t/a McBride�s
Collectables and Giftware v Gudgin (2000) 80 WAIG 457 at 460 (FB) and the cases cited therein, and without objection or
cross examination, admitted as fresh evidence the affidavits of the appellant, Antony Alan Cheesman and his solicitor Peter
Albert Nevin, sworn on 12 November 2001 and 6 February 2002 respectively. (We should add that the affidavits were first
admitted in evidence in support of the appellant�s applications to extend time).

APPLICATIONS TO EXTEND TIME
4 There were before the Full Bench applications to extend time within which to institute the appeal and within which to apply out

of time for extensions of time. All were filed on 7 November 2001. The notice of appeal was therefore filed 12 days out of
time. The grounds alleged in support of the application to extend time, summarised, are as follows.

5 The solicitor, having the conduct of the application, was absent from his office and the jurisdiction for the period, including
3 and 4 October 2001, the dates of the hearing and the Commissioner�s decision, which it is sought to be appealed against.

6 The solicitor did not return to the office until 5 November 2001 and first became aware of the Commissioner�s decision in the
afternoon of that date and communicated it to the applicant.

7 The decision made against the applicant on 4 October 2001 occurred as a result of the non-attendance by the applicant�s
solicitor of a hearing of 3 October 2001.

8 This occurred due to an oversight by the applicant�s solicitor, coupled with the absence of the applicant�s solicitor from the
jurisdiction, and was not the fault of the applicant personally.
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9 There is little prejudice to the respondent caused by the granting of the requested time extensions because:-
(a) The period of the requested extension, namely twelve days from the last day upon which an appeal could be lodged

pursuant to s.49(3), is not at all substantial.
(b) The decision made on 4 October 2001 was made when the applicant�s application was at an early stage, namely prior to

the convening of a conciliation conference between the parties.
(c) For reasons which appear hereinafter the appellant had a strong case.
(d) Some compensation is available in costs.

10 The delay on all of the evidence which was uncontroverted, which we accept and it was open to find, occurred as a result of
the appellant�s solicitor being absent from the office on leave. It was not the appellant�s fault (see Hall v Nominal Defendant
[1966] 117 CLR 423 at 435).

11 On his return from leave Mr Nevin did attend to the institution of the appeal and the filing of applications to extend time
promptly.

12 It was not the appellant�s fault therefore and the appellant, in all of the circumstances of this case, particularly having regard to
the short delay in the lodging of the appeal and the strength of his case, should not suffer by the substantial prejudice which
would be occasioned by depriving him of the opportunity to appeal (see Ryan v Hazelby and Lester trading as Carnarvon
Waste Disposals 73 WAIG 1752 (IAC), Tip Top Bakeries v TWU 73 WAIG 1788 and Rosemist Holdings Pty Ltd v Khoury
79 WAIG 645 (FB)).

BACKGROUND
13 The file reveals that an application was filed on behalf of the applicant on 5 April 2001 and served by pre-paid post on the

respondent on 5 April 2001. An answer and counter proposal were filed on 23 April 2001.
14 The application was made by the applicant employee against the respondent employer pursuant to s.29(1)(b)(i) of the Act

alleging that the respondent had harshly, oppressively and unfairly dismissed the appellant employee from his employment on
12 March 2001. Indeed it was alleged that he was unfairly summarily dismissed. The claim was of course opposed.

15 Mr Nevin was informed by the applicant that he was to travel overseas for approximately two months, departing this State on
19 April 2001.

16 On 23 April 2001, Mr Nevin wrote to the Commission requesting that the appellant�s application be dealt with in accordance
with the Act as requesting sufficient notice of the conciliation conference date so that the appellant could participate in the
conference by telephone.

17 Mr Nevin was advised by letter from the Commission dated 7 May 2001 that the application had been listed for conference
before Commissioner Beech on 7 June 2001. The matter, at the request of the respondent, was adjourned until after 19 July
2001, on the uncontradicted evidence, that being the date when the appellant expected to return from overseas.

18 There was, at the time, a workers� compensation claim by the appellant against the respondent on foot, as there is and were
claims in the Small Disputes Division of the Local Court, by the respondent against the appellant and the appellant against the
respondent.

19 According to the evidence of Mr Nevin, which was not denied, and which we accept, it was agreed that the claim for unfair
dismissal would not proceed for the time being so as to allow resolution of the claims in the small claims division of the Local
Court.

20 On 5 August 2001, Mr Nevin wrote to the Associate to Commissioner Beech advising that he would write to her and inform
her of the current status of the claim. He did not do so because, in the meantime, he received a letter from the Commission
dated 6 September 2001 enclosing a notice that the application by the abovenamed appellant had been listed for mention in the
Commission on 3 October 2001.

21 As he admitted in his evidence, Mr Nevin did not advise his client of the listing, he did not diarise it, and as a result, no
practitioner from the appellant�s solicitors� office attended on that date in the Commission.

22 The Commissioner then made an order dated 4 October 2001 striking out the application, there having been no attendance on
behalf of the applicant or by the applicant, on the date listed for the mention of the matter in the Commission.

23 Mr Nevin�s explanation was that he had been concentrating on matters relating to the workers� compensation case and had
overlooked diarising the hearing date in the Commission of 3 October 2001.

24 Further, he was married on 29 September 2001 and travelled overseas on 1 October 2001, not returning to the office until
5 November 2001. He therefore overlooked the Commission hearing and did not notify any other practitioner in the firm so
that that practitioner could attend.

25 On his return to the office on 5 November 2001 he learned that the application had been struck out, and immediately obtained
instructions the same day to file the notice of appeal herein, which he did.

26 The appellant�s evidence was corroborative of this evidence in those particulars of which he was aware. The appellant also
asserted in his affidavit that he was dismissed summarily without valid reason, asserted too that he had no advance warning of
allegations against him and denied the allegations of fraud and dishonesty made against him as untrue and a slur on his
reputation. These assertions, as to the strength of his case, were not denied on oath but were from the bar table. However, they
constitute on oath sufficient material upon which the Full Bench can and should find that the appellant has a case of sufficient
strength to justify it being heard and determined in the Commission.

27 It is of course, clear that notice was duly given of the hearing by the Commission and that there was no appearance when there
should have been one. It is clear too, that it was open to the Commissioner, pursuant to s.27(1)(d) of the Act to hear and
determine the matter in the absence of the appellant, and to make an order striking out the proceedings in the absence of the
appellant (see s.27 of the Act).

28 It is also quite clear that the fresh evidence which the Full Bench admitted would have led the Commissioner to properly find
that the discretion exercised by the Commissioner at first instance miscarried, since had the fresh evidence been available to
the Commissioner, it would clearly have exercised its discretion differently (see House v The King [1936] 55 CLR 499,
Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC) and McConkey v M & A�s of Denmark (2001) 81 WAIG 1561 at
1562 (FB)).

29 We say that because the fresh evidence for the Commissioner would, and ought properly lead to the following findings:-
(a) That the failure of the appellant�s solicitor to attend the hearing on 3 October 2001, as a result of which the

application was struck out, was not the fault of the appellant but of his solicitor.
(b) That the appellant, indeed, was not aware of the hearing and was �blameless� therefore.
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(c) That he had and has always intended to pursue his application.
(d) That his claim has merit.
(e) That the injustice occasioned to the appellant by striking out or dismissing his claim which could not, in all

likelihood, be brought again because of the 28 day time limit on the making of such claims (see s.29 of the Act), is far
greater than the injustice occasioned to the respondent by allowing the claim to proceed. (The latter injustice is
particularly slight when a conciliation conference has not even commenced) (see McConkey v M & A�s of Denmark
(FB) (op cit)).

(f) Further, as was the evidence, which should also have been accepted, the parties had agreed not to proceed further
with the application for unfair dismissal while the small disputes matters completed in the Local Court.

Finally
30 Accordingly, for those reasons, and based on those findings which we would make, we agreed with my colleagues to uphold

the appeal and to an order that the Full Bench should substitute the exercise of its discretion to that of the Commissioner at
first instance and suspend the order appealed against, remitting the matter back to the Commission to hear, determine and
otherwise deal with according to law.

Costs
31 The only compensation available to the respondent for the undoubted inconvenience suffered by it, is an award of costs which

the Full Bench agreed for three hours of a Director�s time engaged in preparation and the appearance at the Court, should be
fairly assessed at $450.00, and it was so assessed.

32 That amount was ordered to be paid.
33 Otherwise, it should be noted that the appeal is upheld and that the order which was made was made for those reasons.
CHIEF COMMISSIONER W S COLEMAN�
34 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER S WOOD�
35 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT�
36 For those reasons, the appeal is upheld.

Order accordingly

_________

2002 WAIRC 04788
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Decision Appeal upheld and decision at first instance suspended
and remitted back to the Commission.

Appearances
Appellant Mr M A Tedeschi (of Counsel) by leave.
Respondent Mr J Mouritz
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 12th day of February 2002, and having heard Mr M A
Tedeschi (of Counsel), by leave, on behalf of the appellant and Mr J Mouritz on behalf of the respondent, and the parties having
waived their rights to speak to the minutes pursuant to s.35 of the Industrial Relations Act 1979 (as amended), and the Full Bench
having determined that its reasons for decision will issue at a future date, it is this day, the 12th day of February 2002, ordered as
follows:-

(1) THAT the application to extend time within which to institute the appeal herein be and is hereby granted.
(2) THAT the application filed herein to extend time to file the appeal books in appeal No FBA 54 of 2001 out of time be

and is hereby granted.
(3) THAT the applications filed herein to extend the time to make applications to

extend time be and are hereby granted.
(4) THAT the application by the appellant for leave to admit fresh evidence be and is hereby granted.
(5) THAT appeal No FBA 54 of 2001 be and is hereby upheld.
(6) THAT the decision of the Commission in matter No 628 of 2001 made on the 4th day of October 2001 be and is

hereby suspended and remitted back to the Commission to be heard and determined according to law.
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(7) THAT the appellant do pay the costs of the respondent of and in relation to this appeal fixed at the sum of
$450.00 within seven days of the 12th day of February 2002.

By the Full Bench
  PRESIDENT

____________________

2002 WAIRC 04899
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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Decision Appeal upheld
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Appellant Mr D J Matthews (of Counsel) by leave
Respondent Ms M in de Braekt (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal against the decision of the Commissioner at first instance, constituted by the Public Service Arbitrator

(hereinafter called �the Arbitrator�) and is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter called �the Act�).

2 The decision appealed against was made on 30 October 2001, and the Arbitrator ordered as follows:-
�1. THAT the respondent shall cease any and all disciplinary action against Mr Peter Han in relation to

allegations made by Ms Barbara Silvester, and is prohibited from re-instigating any such action in relation
to those allegations.

 2. THAT the investigation and report by Dr Maureen Smith for and on behalf of the respondent in relation to
allegations of misconduct against Mr Peter Han is hereby void ab initio.

 3. THAT within 7 days of the date of this Order the respondent shall remove from Mr Peter Han�s personal
file all documentation connected with or flowing from the investigation and report by Dr Maureen Smith.�

GROUNDS OF APPEAL
3 It is against that decision that the abovenamed appellant appeals on the following grounds, which were amended by leave upon

the hearing of the appeal, and which were filed on 18 December 2001:-
�1. The Commissioner erred in law in finding that the Respondent�s alleged conduct did not touch the

Respondent�s employment with the Appellant in circumstances which would mean that the employer is
entitled to enquire into that conduct as there was a relevant connection between the Respondent�s alleged
conduct and his employment with the Appellant.

PARTICULARS
1.1        The Appellant should have been allowed to enquire into the Respondent�s alleged conduct because,

depending on the factual findings made, there was a potential for a finding that the Respondent�s
conduct was so intrinsically improper as to render him unfit for work with the Appellant;

1.2        The Appellant should have been allowed to enquire into the Respondent�s alleged conduct because,
depending on the factual findings made, there was the potential for a finding that the Respondent
had committed a breach of discipline given the role of the Department of Community Development
in contributing to the quality of family life in Western Australia and promoting caring, responsible
families and communities within Western Australia;

1.3        The Appellant should have been allowed to enquire into the Respondent�s alleged conduct because,
depending on the factual findings made, there was the potential for a finding that the Respondent
had committed a breach of discipline given that he was the Manager of the branch of the Appellant
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involved in the development and delivery of �community skills training� which training included
how the Appellant�s staff should deal with traumatic events;

1.4        The appellant should have been allowed to enquire into the Respondent�s alleged conduct because,
depending on the factual findings made, there was the potential for a finding that the Respondent
had committed a breach of discipline given that he was involved as Manager in the development
and delivery of training to a class of persons which included Ms Silvester and persons at the same
level and doing the same work as Ms Silvester; and

1.5        The Appellant should have been allowed to enquire into the Respondent�s alleged conduct because,
depending on the factual findings made, there was the potential for a finding that the Respondent
had committed a breach of discipline given that he was a Level 6 employee and Ms Silvester was a
Level 2 employee.�

NOTICE OF CONTENTION
4 There was a document filed herein on behalf of the respondent and called a notice of contention. What it contained were

arguments and allegations relating to matters which were not decided by the Arbitrator because it was not necessary to do so.
In addition, the notice of contention did contain some arguments relevant to the appeal that would seem to have been covered
by the outline of submissions for the respondent.

5 Some of the matters raised by the notice of contention related to the conduct of any investigation which might be initiated by
the appellant and were not at all relevant to the grounds of appeal or any necessary answer to any such grounds of appeal.

6 Further, in earlier proceedings relating to this appeal a notice of contention relating to different matters was filed on behalf of
the respondent and the parties were then informed that such a notice was not prescribed by the Industrial Relations
Commission Regulations 1985 (as amended). To avoid unnecessary delay, and so as not to let form unnecessarily stand in the
way of substance, on that occasion, the Full Bench dealt with the matters raised by the notice of contention.

7 In this case, there was no good reason at all why such a notice, which is not provided for in the Industrial Relations
Commission Regulations 1985 (as amended), and which contained a large number of matters which were not relevant to the
appeal, should be entertained. Accordingly, the notice of contention was rejected by the Full Bench.

8 It should also be noted that there was no cross-appeal, nor would one have been expected given that the decision to
permanently stay any investigation, and to declare void ab initio any report by one Dr Maureen Smith provided to the
appellant, was very much in the respondent�s favour.

BACKGROUND AND ISSUES
9 The Civil Service Association of Western Australian Incorporated (hereinafter called �the CSA�) is an organisation of

employees which represents, amongst others, public service officers as defined in s.3 of the Public Sector Management Act
1994 (hereinafter called �the PSM Act�).

10 The respondent is the Chief Executive Officer of a department of government.
11 At all material times, a CSA member, Mr Peter Han was a level 6 officer and a manager in the appellant�s department, and

Ms Barbara Silvester was a level 2 officer.
12 The facts which include matters of difference between the parties are not in real dispute.
13 On 21 February 2001, Mr Han travelled to Kalgoorlie for work purposes to participate in a course called �The Critical

Incidences Stress Debriefing Training Course�. On a previous course, at Carnarvon, some time previously, Mr Han had met
Ms Silvester, who was a 23 year old level 2 graduate welfare officer. He had, in fact, trained her. In addition, he had also met
her on another occasion in Perth. She at the time was residing and working in Kalgoorlie. She contacted him before the course
in Kalgoorlie commenced and invited him to meet her and others for drinks after the training course concluded on 21 February
2001. She was not participating in the course in Kalgoorlie.

14 Ms Silvester and other work colleagues of Mr Han and of Ms Silvester then picked up Mr Han after the training course, took
him to his hotel where he changed and went to another hotel until 6.00 pm for drinks, where they met the rest of the group.
The group then went to a restaurant and had dinner. Then at about 9.30 pm or 10.00 pm they went to another hotel, then after
that to another hotel until midnight. After some time, about five people, including Mr Han and Ms Silvester, went back to her
house where Mr Han remained until he returned to his hotel at 2.00 am. He then booked out of the hotel in the morning and
went to work at the training centre, and then, having completed his work there, returned to Perth.

15 Nothing relevant occurred, Mr Han said, until 23 March 2001 when he was requested to go to CIB headquarters in Perth to
discuss an allegation which had been made against him. When he arrived with a solicitor to represent him, he became aware
that Ms Silvester had made an allegation that he had on 21 or 22 February 2001 sexually penetrated her without her consent.
He declined to comment to police about the allegation, and was duly charged with sexual penetration of Ms Silvester without
her consent, contrary to s.325 of the Criminal Code.

16 There were various court appearances, and then on 6 June 2001 when he attended court he was discharged on the basis that the
Director of Public Prosecutions presented no evidence and therefore did not proceed with the prosecution.

17 He rang his Director, Mr Lex McCulloch, whom he had previously advised that he had been charged. He advised
Mr McCulloch that the complaint had been dismissed.

18 Mr McCulloch wrote to him on 20 June 2001 advising him that on 11 June 2001 Ms Silvester had made a complaint to him
involving serious allegations about his conduct with her following the training course in Kalgoorlie on 21 February 2001.

19 On 6 July 2001, Mr McCulloch wrote to Mr Han again, advising that the complaint was �very serious and, if proven, strike at
the core of your duties and responsibilities as an officer and senior manager of this department�. He then said in the letter:-

�Accordingly, I have appointed Dr Maureen Smith, as nominated by the Public Sector Standards Commission, to
conduct a formal and independent investigation into these matters and determine whether there is any substance to
matters raised within Ms Silvester�s complaint.�

20 The letter ended as follows:-
�Should you fail to comply with my directions, you are on notice that formal disciplinary proceedings may be
commenced against you pursuant to Section 81 of the Public Sector Management Act (PSMA) 1994. Copies of Ms
Silvester�s complaint and relevant sections of the PSMA 1994 are attached for your reference.�
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21 Mr Han declined to be interviewed by Dr Smith, and on 31 August 2001, Mr McCulloch wrote to him advising that he,
Mr McCulloch, had received a report from Dr Smith and then stated as follows:-

�I refer to my letter dated 6 July 2001 in which I advised you of the appointment of Dr Maureen Smith to conduct a
preliminary investigation on my behalf into a complaint regarding your conduct towards Ms Barbara Silvester.
On 9 August 2001 I received a report from Dr Smith. I have considered the contents of the report and have made
some preliminary inquiries into matters raised in it and by it. I now give you notice that, pursuant to Section 81(1)
of the Public Sector Management Act (PSMA) 1994, I suspect you have committed the following breaches of
discipline�
1. On 22 February 2001 you sexually penetrated Ms Barbara Silvester without her consent and thereby

committed an act of misconduct;
2. On 22 February 2001 you sexually penetrated Ms Barbara Silvester without her consent and thereby

contravened the WA Public Sector Code of Ethics, specifically the key principles of Justice, Respect for
Persons and Responsible Care;

3. On 22 February 2001 you sexually penetrated Ms Barbara Silvester without her consent and thereby
contravened a provision of the PSMA 1994 applicable to you, namely Section 9(b), in that you failed to act
with integrity in the performance of official duties;

4. On 22 February 2001 you sexually penetrated Ms Barbara Silvester without her consent and thereby
contravened a provision of the PSMA 1994 applicable to you, namely Section 9(c), in that you failed to
exercise the proper courtesy, consideration and sensitivity expected of you in your dealings towards a
fellow employee;

In accordance with Section 81(1) I am giving you the opportunity to submit an explanation to me in relation to the
allegations. You have until close of business Friday 7 September 2001 to submit your written response to these
allegations.
Copies of Dr Smith�s report and relevant provisions of the Public Sector Management Act 1994 and the Western
Australian Public Sector Code of Ethics are attached.�

22 The CSA then made the application which was heard at first instance, seeking, inter alia, the orders which the Arbitrator, after
hearing and determining the application, made, and which are the orders appealed against.

FINDINGS
23 The Arbitrator made the following findings:-

(a) The test as to whether this was a matter which could properly be investigated depended on whether the alleged
misconduct �touched the employment� and was �relevant to the employment� (see the authorities referred to at
pages 17-18 of the appeal book).

(b) The Arbitrator then went on to find that the alleged conduct did not touch the employment in circumstances which
would mean that the employer was entitled to enquire into that conduct, because there was not a relevant
connection between the conduct and the employment.

24 In particular, the Arbitrator found:-
(a) That Ms Silvester was not Mr Han�s subordinate but his junior.
(b) That the contact between them was on one occasion where Mr Han was conducting a training course in which

Ms Silvester participated ((ie) presumably prior to the Kalgoorlie contact).
(c) That there was no evidence of any �ongoing obligation or relationship for training or other work purposes between

Mr Han and Ms Silvester�.
(d) That there was no evidence that Mr Han�s alleged conduct touched his capacity to provide leadership to the group

which he manages (even though it included women).
(e) That the role of the Department, its purpose, vision and responsibility in respect of protection of children, and the

training centre�s role does not sufficiently relate to or touch upon the alleged conduct such as to create the
necessary connection to bring the alleged conduct within the purview of an employer.

THE APPEAL
25 The crux of the appeal was that there was a potential for a finding that Mr Han�s alleged conduct was so intrinsically improper

that it rendered him unfit to work with the appellant, as well as a potential for finding the breaches of discipline referred to in
the grounds.

26 For the respondent, it was submitted that the test which was applied by the law was not the correct test. It is difficult to
understand how that submission could be justified when there was and could be no cross-appeal.

27 However, we would add this. There is nothing discernable within the PSM Act which confines the power to conduct
disciplinary investigations to matters strictly within the performance of the duties of an employee.

28 S.9 of the PSM Act merely prescribes principles of conduct for employees. It does not purport to prescribe what is
�misconduct�. Further, the section does not purport to confine the requirement to exercise proper courtesy and consideration to
dealings with employees in the performance of their duties.

29 In any event, s.80 of the PSM Act defines �breaches of discipline� so that, inter alia, an employee who commits an act of
misconduct �commits a breach of discipline� (see s.80(c)). There is no express restriction by the section of a misconduct to
misconduct at work or in the performance of an employee�s duties, unlike s.80(d) where negligence or carelessness �in the
performance of the employee�s function� is defined as a breach of discipline.

30 In our opinion, a breach of discipline is committed when an act of misconduct is committed by an officer and the act is validly
linked to his employment by the correct test which we will consider hereinafter. That is a breach of discipline within the
meaning of s.80(c) of the PSM Act.

31 Suffice it to say that s.81(1) of the PSM Act empowers an employing authority, as defined in s.3 of the PSM Act, when that
employing authority suspects that a person has committed a breach of discipline to do certain things.

32 However, importantly, and by way of fortification of the view that the power to investigate a breach of discipline in the case of
an act of misconduct does not require that the alleged misconduct be committed in the course of performance of the duties of
the employee concerned, we refer to s.81(1). The power to investigate a breach of discipline is activated pursuant to s.81(1) by
a �suspicion� that a person has committed a breach of discipline whilst �serving as an employee in its public sector body�.
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S.81(1), in other words, specifically takes the power to conduct an investigation beyond the investigation of something which
has merely been alleged to have happened in the course of the performance of the employee�s duties. It is sufficient that the
employing authority suspects that a person has committed a breach of discipline and that the employing authority suspects that
that breach of discipline has been committed �whilst the person was serving� as an employee or officer in its public sector
body.

33 It is not necessary to say so for the sake of disposing of this appeal. However, it is quite clear that s.9, s.80 and s.81 of the
PSM Act, read in the context of the whole of the PSM Act, impose no different test to what the Arbitrator applied for finding a
power in the appellant to investigate misconduct committed by an employee.

34 Whether misconduct is misconduct which justifies action being taken against an employee, qua employee (pursuant to s.81 in
this case) (see McCallum �Employer Controls Over Private Life� 25 and see Hussein v Westpac Banking Corporation 59 IR
103) depends on whether the test is met.

35 It is fair to say that reported decisions in relation to �immoral behaviour� of employees are rare, but for an improper act to
warrant dismissal, it must diminish the capacity of the employee to perform the employment. For example, where employees
are placed in positions of trust, such as police officers and school teachers, they are subject to stricter moral controls because
even out of hours activities may be regarded as inconsistent with their future employment (see, for example, Henry v Ryan
[1963] TSR 90 and Wall v Westcott [1982] 1 IR 252) (the first case related to a police officer and the second a middle ranking
employee in private enterprise in a country town).

36 A manager in the Public Service is placed in a position of trust, particularly in relation to junior employees.
37 In our opinion, there was such a relevant connection between the alleged misconduct and the employment so as to empower

the Director to take the steps which he is empowered to take under s.81 of the PSM Act and in accordance with that section.
38 The allegation that Mr Han had sexually penetrated a person who was drunk (or not drunk) without her consent, is an

allegation that he committed an act which is serious enough to be prescribed by the Criminal Code as a criminal act. It is the
sort of act which, for reasons we will mention hereinafter, diminished his capacity to perform his employment were it
established. (We emphasise that this appeal deals only with an allegation against Mr Han and not with any proven act by him).

39 The fact that in this case the Director of Public Prosecutions did not pursue the prosecution of Mr Han does not detract from
the very serious nature of the misconduct alleged to have been committed by him. The intrinsically serious nature of the
alleged act, which is an alleged act accounted serious enough to attract the prescription of the criminal law, (whether pursued
by criminal prosecution or not), has a sufficiently relevant connection to his employment so as to justify an investigation, or,
indeed, a summary dismissal, if established, because:-

(a) This character, if the allegation were proven, would render him unsuitable for employment in a government
department.

(b) Would denote him a person of such bad character that he should not be employed as an officer or as a manager.
(c) Would constitute a breach of his duty of his fidelity to his employer as a manager.
(d) It is conduct so intrinsically improper that it would render him unfit to work as an officer of the appellant.
(e) Might well constitute sexual harassment contrary to the Equal Opportunity Act 1984.
(f) Would be evidence that he was not fit to be a manager or an employee in that he preyed upon a junior employee

when he was a manager and she was a co-employee in a junior capacity. (In our opinion, Applicant v Respondent
(unreported) AIRC, Deputy President Drake, Print P9973, 20 May 1998, on appeal to a Full Bench Senior Deputy
President McBeal, Deputy President Duncan and Commissioner Deagan, Print R1221, 1 February 1999, which, in
any event, did not involve a manager and a junior employee, is not good law and should not be followed (see the
reference to it in McCallum (op cit) at pages 43-44)).

(g) Further, it was relevant that the alleged victim of the alleged misconduct was a woman and there are women
amongst those whom he managed and trained.

(h) The act would be highly incompatible with the trust that the employer should have been able to repose in him.
(i) That such an act, if it had occurred, would certainly have caused harm and humiliation to a fellow employee and

would lead to justified serious disaffection and distrust of Mr Han by Ms Silvester and other employees. That that
would be the case would, we think, be axiomatic.

(j) That, further, although the incident is alleged to have occurred whilst they were off duty it occurred in the context
of and in the aftermath of a training session and subsequent socialisation by a number of employees of the
appellant, including Mr Han and Ms Silvester.

(k) That they were involved in socialising out of which this event arose because they were fellow employees and for no
other reason.

(l) That indeed, Ms Silvester, on the evidence, joined in the socialising and initiated her own participation in it because
Mr Han and she, amongst others, were fellow employees.

CONCLUSIONS
40 It follows that the Arbitrator erred in failing to find that there was an allegation of misconduct constituting a breach of

discipline because the misconduct was relevantly connected to the employment of Mr Han. It touched upon him and would
diminish his ability to properly perform his employment, if proven.

41 It follows that the Arbitrator erred in imposing a permanent stay upon the initiation and/or conduct of the investigation process
pursuant to s.80 of the PSM Act which was a clear power in the appellant to act in accordance with s.81(1).

42 There were no grounds of appeal directed to orders 2 and 3, although there were really no reasons provided for making such
orders, and it is difficult to understand why they were made. In any event, we have some difficulty in understanding why
Dr Smith�s report could be declared to be �void ab initio�, particularly in the absence of reasons. However, in the absence of
any grounds of appeal attacking those orders, we am not persuaded that the Full Bench can deal with them.

43 For all of those reasons, however, we would uphold the appeal, all of the grounds being made out. We would quash order 1 of
the orders made at first instance, and issue a Minute to reflect that.

CHIEF COMMISSIONER W S COLEMAN�
44 I have had the advantage of reading His Honour�s draft reasons for decision. I agree for the reasons expressed therein that the

appeal should be upheld.
45 When an allegation of misconduct is raised which gives rise to the suspicion that there has been a breach of discipline under

the Public Sector Management Act, 1994, (hereinafter referred to as �the PSM Act�) in the first instance it is necessary to
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determine whether the alleged misconduct has a relevant connection to the performance of the officer�s duties as an employee.
When this is satisfied the employing authority may investigate the employee�s alleged misconduct.

46 It is not the case, as the respondent tried to argue, that the PSM Act provides an exclusive code for the assessment as to
whether or not the alleged behaviour occurred, is to be limited to behaviour within the discharge of official duties. Sections 9,
80, 81 and 92 of the PSM Act, and indeed the Act when read as a whole, do not displace the �relevant connection to
employment test�.

47 The Public Service Arbitrator correctly identified the test to apply and found that the incident giving rise to the allegation of
misconduct did not occur in a work related function or activity. Furthermore, while the female officer was junior to the
employee against whom the allegation of misconduct is directed, she was not a subordinate; they did not work together and
their professional relationship had been limited to their participation in one training session. The Public Service Arbitrator
found that there was no ongoing obligation or relationship for training or other work purposes. The Public Service Arbitrator
also found that the conduct complained about did not touch on the employee�s capacity to provide leadership to the group he
managed.

48 Finally, the Public Service Arbitrator rejected the notion that the Department�s role, its purpose, vision and responsibility in
respect of protecting children and the Training Centre�s role in the provision of training is sufficiently related to or touched
upon the alleged conduct such as to create the necessary connection to bring the alleged conduct within the purview of the
employer.

49 While in the circumstances of this matter, the Public Service Arbitrator identified the correct test to ascertain whether the
alleged misconduct had a relevant connection to the performance of the employee�s duties as an employee, I consider that in
this application, undue weight was placed on the absence of a formal relationship between the two officers within the
departmental structure. The fact that the complainant officer was not employed in the Training Centre with the employee, that
she was not subordinate to him and that there was not an ongoing working relationship between them does not, in my view,
militate against findings which were open to be made by the Public Service Arbitrator.

50 The connection between the alleged misconduct and the performance of duties extends to beyond a direct link between the
employee and the complainant officer. The seriousness of the allegations excites the scope of connections which, depending
on subsequent findings of fact, go to the efficacy of training being delivered to the class of persons which include the
complainant officer and person doing the same work as her and at the same level within the departmental structure. Even if the
employee against whom the allegation of misconduct is raised is confined to the present position, it is not an answer to say that
duties performed within the Training Centre are not sufficiently touched to secure the necessary connection with employment.
Depending on findings of fact, there is the potential for the integrity of training of departmental officers to attain skills to deal
with traumatic events to be compromised. In my view it is not going too far, as the appellant asserts to conclude that
depending on the factual findings, the alleged misconduct was so intrinsically improper as to render the employee unfit for
work within the Department. The alleged misconduct could prejudice the employee�s ability to perform duties consistent with
the Department�s role in contributing to the quality of family life and in promoting caring and responsible families and
communities in this State.

51 On the application of the test the Public Service Arbitrator should have concluded that there was a relevant connection
between the alleged misconduct and the employee�s employment. The appeal should be upheld and Order 1 of the Public
Service Arbitrator�s should be quashed. Thereby the employing authority would no longer be prevented from pursuing action
under Section 81 of the PSM Act if it continues to suspect a breach of discipline has been committed. Orders 2 and 3 are
unaffected by the outcome of this appeal.

COMMISSIONER S WOOD�
52 I have had the benefit of reading the reasons for decision of His Honour, the President, and agree with those reasons with the

exception of paragraph 39. I agree that the appeal should be upheld hence removing the obstacle to an investigation under the
PSM Act of the alleged breach of discipline.

53 The Arbitrator erred in failing to find that there was a relevant connection between the alleged conduct and Mr Han�s
employment. The alleged conduct, if proven, touches upon Mr Han�s character and judgement and would diminish his ability
to properly perform the duties of his employment. Mr Han is involved as a Manager in the development and delivery of
training to a class of persons which included Ms Silvester and persons at the same level and doing the same work as Ms
Silvester. The alleged conduct, depending on the actual findings made, could seriously diminish or remove the trust the
employer could place in Mr Han and the performance of his duties. The alleged conduct is of an intrinsically serious nature.
The two persons concerned are officers of the same Department and as such it is of no consequence, in my view, that the
alleged conduct occurred out of hours in connection with social activities or that Ms Silvester was not part of the training
course conducted by Mr Han at that time.

THE PRESIDENT�
54 For those reasons, the appeal is upheld and order 1 made at first instance quashed.

Order accordingly
_________
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Result Appeal upheld
Appearances
Appellant Mr D J Matthews (of Counsel) by leave
Respondent Ms M in de Braekt (as agent)
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 10th day of December 2001 and the 6th day of February 2002,
and having heard Mr D J Matthews (of Counsel) by leave on behalf of the appellant, and Ms M in de Braekt, as agent, on behalf of
the respondent, and the Full Bench having reserved its decision in the matter, and the parties having waived their rights pursuant to
s.35 of the Industrial Relations Act 1979 (as amended), and reasons for decision being delivered on the 5th of March 2002, it is this
day, the 5th of March 2002, ordered as follows:-

(1) THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of
the amended notice of appeal filed herein on the 18th day of December 2001.

(2) THAT a document filed herein and called a Notice of Contention be and is hereby rejected by the Full Bench.
(3) THAT appeal No. FBA 55 of 2001 be and is hereby upheld.
(4) That order No. 1 of the decision made by the Public Service Arbitrator, at first instance, on the 30th day of

October 2001 in matter No. P26 of 2001 be and is hereby quashed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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Decision Appeal upheld and decision at first instance quashed
Appearances
Appellant Mr M L Bennett (of Counsel), by leave, and with him Ms L Broadley (of Counsel), by leave
Respondent Mr S K Shepherd (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal against a decision of the Commission, constituted by a single Commissioner, made on 15 February

2001 in matter No 1039 of 2000 and deposited in the Registrar�s office on 11 June 2001. The notice of appeal was filed on
10 August 2001.

THE DECISION APPEALED AGAINST
2 The order appealed against was in the following terms:-

�WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on 28 November 2000 a conference was held pursuant to section 32 of the Act, at which time terms of
settlement were agreed; and
WHEREAS the Commission wrote to the applicant on 30 January 2001 advising that the application would be
discontinued on the Commission�s own motion unless advised otherwise by the applicant by 14 February 2001; and
WHEREAS there has been no response on behalf of the applicant;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�
THAT the application be and is hereby discontinued.�
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GROUNDS OF APPEAL
3 The appeal is made on the following grounds:-

�1. The Commissioner erred in exercising his discretion to make an order discontinuing matter number 1039 of
2000 for the following reasons�
1.1 the Commissioner�s discretionary decision to discontinue the matter on the basis that the matter had

been settled between the parties was made in error in that the matter had not been settled;
1.2 in the absence of a response to the Commission�s letter dated 30 January 2001, the Commissioner

should have re-listed the application to determine the status of the likely settlement and should not
have discontinued the application.�

4 The reasons for decision are contained in the recitals to the order.
5 This matter has been dealt with from another aspect in the reasons for decision of the Full Bench delivered on 10 August

2001 in Aussie Online Ltd v Lane (2001) 81 WAIG 2511, when the Full Bench quashed the decision made at first instance
that application No 1039 of 2000 be and is hereby discontinued.

APPLICATION TO EXTEND TIME
6 There was an application to extend time within which to institute this appeal and for leave to extend time within which to

make this application, filed on 10 August 2001, which was approximately six months after the order appealed against.
7 The grounds for the application to file the appeal out of time are as follows:-

�Background
1. On 7 July 2000 the Applicant lodged an application in the Commission for an order pursuant to section

29 of the Industrial Relations Act (WA) 1979 (�the Act�) on the grounds that the Applicant�s dismissal was
harsh, oppressive and unfair.

2. The Respondent is and was at all material times a company incorporated under the laws of Western
Australia and is and was engaged in the business of the provision of various internet-related services.

3. At all material times from 16 June 1999 the Applicant owned 20% of the business known as
�aussie.com.au� (�the Business�). The other 80% of the Business was owned by Brian Fletcher.

4. On or about 20 August 1999 the Applicant commenced employment for the Respondent as Business
Development Manager.

5. On 18 November 1999 whilst the Applicant was in the United States of America, the Respondent and Brian
Fletcher executed an agreement by which Brian Fletcher purported to transfer to the Respondent the
entirety of the Business to the Respondent, without the consent of nor consideration for the transfer by the
Applicant.

6. On 26 June 2000 the Applicant issued a letter of demand to the Respondent and Brian Fletcher requiring the
Applicant�s 20% entitlement in the Business to be properly acknowledged and transferred to him.

7. On the morning of 27 June 2000 the Applicant arrived at his office at the Respondent�s premises and found
his door locked. The General Manager of the Respondent walked to the Applicant�s office, unlocked the
door, and handed the Applicant a letter which alleged that the Applicant had been made redundant,
stipulated by the letter as being effective from receipt. The Applicant was required by the terms of the letter
to immediately gather his personal possessions, hand over all keys and his company mobile telephone and
leave the premises which the Applicant was obliged to do.

8. On 28 November 2000 a conference was held pursuant to section 32 of the Act in matter number 1039 of
2000 at which time terms of settlement were agreed.

9. On 4 December 2000 the Applicant�s solicitor sent a letter to the Respondent�s solicitor accepting the
Respondent�s counter offer to settle the Industrial Relations Commission proceedings on the general terms
of the draft deed, save for the deletion of some ancillary clauses.

10. In good faith and in the belief that the matter had been settled the Applicant�s solicitor sent a letter to the
Commission on 6 December 2000 confirming the matter had been settled between the parties with the only
outstanding matter being the execution of a Deed of Settlement and the filing of a notice of discontinuance.

11. On 15 December 2000 the Respondent�s solicitor sent a facsimile transmission to the Applicant�s solicitor
which stated that �should you not accept our client�s proposal for settlement by 5.00pm today, all offers
from our client will lapse immediately thereafter. If no or no adequate response is received by that time, we
propose writing to the Commissioner requesting a directions hearing in the new year and a date for trial.�

12. On 15 December 2000 the Applicant�s solicitor sent a facsimile transmission to the Respondent�s solicitor
confirming that all essential terms of the settlement had been agreed and the matter had clearly settled. It
also provided that if the Respondent intends to repudiate the settlement agreement it was requested to do so
in clear and express terms.

13. On 11 January 2001 the Applicant�s solicitor sent a letter to the Respondent�s solicitor requesting it to
confirm its position in regard to whether it agrees that a valid settlement is in place.

14. On 15 February 2001 the Commission made orders upon its own motion that the Applicant�s application be
dismissed, such orders being predicated upon�
14.1 the non-response of the Applicant�s solicitor to a letter from the Commission dated 30 January

2001; and
14.2 a recited fact within the Commission order that the Commission considered that the matter had been

settled at a conciliation conference on 28 November 2000.
15. Upon communicating the Commission�s order of 15 February 2001 to the Respondent�s solicitor, and re-

affirming the Applicant�s contention that the Applicant�s application had been settled, the Respondent
denied that a binding settlement had been reached between the parties.

Application 440 of 2001
16. On 12 March 2001 the Applicant lodged an application at the Commission for an order pursuant to section

27(1)(v) of the Act that the Commission�s order discontinuing the Applicant�s application dated
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15 February 2001 be set aside and vacated and that a directions hearing be listed in the Applicant�s
application.

17. On 17 May 2001 a hearing of the Applicant�s application number 440 of 2001 was held by the
Commission. On 8 June 2001 an order was issued by the Commission whereby the order of 15 February
2001 in matter number 1039 of 2000 was revoked.

18. On 19 June 2001 the Respondent lodged a Notice of Appeal to the Full Bench, being appeal number FBA
36 of 2001 against the decision of Commissioner Wood given on 17 May 2001 and the order made on
8 June 2001.

19. On 28 July 2001 the Full Bench ordered that appeal number FBA 36 of 2001 be upheld and that the
decision of the Commissioner made on the 8th day of June 2001 in matter number 440 of 2001 be quashed.

20. The above series of events has resulted in the Applicant�s delay in bringing an appeal against
Commissioner Wood�s decision to discontinue application number 1039 of 2000 on 15 February 2001.

21. The order of Commissioner Wood discontinuing the Applicant�s application 1039 of 2000 was made in
error.

22. The Respondent will not suffer any prejudice if the application is successful.
23. The Applicant will suffer prejudice if the application is dismissed, because he will absolutely and

irrevocably lose the opportunity and right to appeal, thereby losing the opportunity to have his unfair
dismissal claim heard and determined.�

HISTORY AND BACKGROUND OF THE MATTER
8 The history of this matter is as follows:-

(a) On 7 July 2000, the appellant filed a notice of application in the Commission whereby he claimed that he was an
employee who was harshly, oppressively and unfairly dismissed by the respondent employer on 27 June 2000. He
sought reinstatement.

(b) A number of conciliation conferences took place involving the parties, in this Commission, the last of which was
held on 28 November 2000.

(c) In Aussie Online Ltd v Lane (op cit) at page 2513, the Full Bench referred to a finding made by the Commission in
the proceedings at first instance that, as a result of that conference, settlement of the claim had not been reached and
noted that following that conference there was an agreement between the parties which was an agreement which
was �all but settled� in the conference of 28 November 2000, bar for some wording in a deed of settlement (which
was to be confidential between the parties). Apart from that settlement, the Commission observed, that achieved.
What is clear was that, as part of the settlement, it was sought to be agreed that the appellant give appropriate
releases and discharges in respect of an action in the Supreme Court.

(d) On 5 December 2000, the solicitors for the appellant, Bennett & Co, wrote to Mallesons, Stephen Jaques, solicitors
for the respondent, which accepted an offer to settle proceedings in terms of a draft deed forwarded to them by
Bennett & Co. However, the settlement was clearly expressed to depend upon amendments to the deed, and, more
importantly, its execution secured. The second last paragraph of that letter, which bears that out, reads as follows:-

�Upon your client�s execution of the Deed, we ask that your client obtain a bank cheque for the Settlement
Sum made payable to �John Lane� and advise this firm when this is completed, so that we may arrange for
our client to execute the Deed, receive that bank cheque, and provide your client with a signed Notice of
Discontinuance of the Industrial Relations Commission proceedings in accordance with paragraph 3.1 of
the Deed.�

That paragraph makes it clear that the matter was not then settled. (A copy of that letter was forwarded to the
Associate to the Commissioner at first instance). That it was not settled was not disputed by the solicitors for the
respondent, in correspondence.

(e) Bennett & Co replied by letter dated 6 December 2000 in the following terms:-
�We refer to the abovementioned Application and to the Conciliation Conference before Registrar Wood on
28 November 2000. That Conference was adjourned for 7 days, with an indication from the Commissioner
that the Applicant should contact the Commissioner should the matter not be settled at the expiration of that
7 days.
We write to confirm that the matter has now been settled between the parties with the only outstanding
matter being the execution of the Deed of Settlement � now substantially settled between the parties � the
payment of the settlement sum, and the filing of the Notice of Discontinuance (which must await the
execution of the Deed and payment of the settlement sum).
We shall write to you immediately if there are any difficulties experienced in the settlement of the above
Application, which we anticipate should be completed, and a Notice of Discontinuance filed within the next
10 days.�

(f) On 15 December 2000, the solicitors for the respondent Mallesons, Stephen Jaques, wrote to the solicitors for the
appellant in the following terms:-

�1 We have received no correspondence from you since our letter of 6 December.
 2 Given the delays which have occurred in connection with this matter (none of which have been

attributed to our client), we are instructed to inform you that, should you not accept our client�s
proposal for settlement by 5.00pm today, all offers from our client will lapse immediately
thereafter.

 3 If no or no adequate response is received by that time, we propose writing to the Commissioner
requesting a directions hearing in the new year and a date for trial.

It is quite clear of the evidence that there was no response from which it could be found that there was a settlement.
(g) On 30 January 2000, the Associate to the Commissioner at first instance, having received no reply, wrote to the

solicitors for the appellant, only, in the following terms:-
�A conciliation conference pursuant to section 32 of the Industrial Relations Act 1979 was held before
Commissioner Wood on 28 November 2000. At the conclusion of which the matter was settled and the
Commission advised that the matter would be adjourned for seven days.
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On 6 December 2000 correspondence was received from the applicant�s solicitor indicating that the matter
was settled and a notice of discontinuance would be filed within 10 days.
Please advise the Commission, in writing, of progress with the matter or alternatively file a notice of
discontinuance by close of business Wednesday 14 February 2001. If the Commission has not had a reply
by this date the matter will be discontinued on the Commission�s own motion.�

(h) That letter, it is to be noted, was forwarded only to the solicitors for the appellant and not to the solicitors for the
respondent. Had it been forwarded to the respondent�s solicitors and received by them they could have informed the
Commissioner of the fact that the respondent had withdrawn its offer of settlement on 15 December 2000.

(i) There was no reply by Bennett & Co to that letter.
(j) It was the evidence of the employee�s solicitor, Mr Jason MacLaurin, who was employed by the appellant�s

solicitors at that time, that he did not reply to that letter because he did not receive the letter. He said that he located
it some time after the order, to which I am about to refer, was made. He located it, he said, in cross examination, in
a concertina file at his secretary�s workstation. In any event, he did not, for that reason, respond to the letter from
the associate to the Commissioner at first instance dated 30 January 2001. He said in cross-examination that,
(notwithstanding the express evidence to the contrary), as at 6 December 2000 he thought that the matter was
settled. There is no evidence, and it seems implicit in the evidence, that no deed of settlement has been executed by
the parties and that the matter was not settled. Indeed for the reasons I have expressed above it is quite clear that
there was no settlement.

(k) In any event, having received no reply, the Commissioner at first instance, without giving notice of hearing,
conducting a hearing or giving the parties, and in particular, the applicant (the appellant) any opportunity to be
heard, made the order which I have reproduced above and which is now the subject of this appeal, such order being
made on 15 February 2001 (see pages 13-14 of the appeal book (hereinafter referred to as �AB�)).

(l) About one month later, but outside the 21 day period within which an appeal was required to be instituted pursuant
to s.49(3) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�), the appellant
made application to the Commission, constituted by Commissioner Wood, as before, by a fresh application, which
was numbered No 440 of 2001, seeking to have the Commissioner �revoke� the order made in matter No 1039 of
2000 whereby he had �discontinued� application No 1039 of 2000. The Commissioner heard that application and
by order dated 8 June 2001, deposited in the office of the Registrar on 11 June 2001, revoked the order of
16 February 2001 in application No 1039 of 2000.

(m) The respondent employer then appealed against the decision to revoke the order of discontinuance.
(n) That appeal was upheld by the Full Bench by orders made on 26 July 2001, in appeal No FBA 36 of 2001, and

reasons therefore were delivered on 10 August 2001 (see Aussie Online Ltd v Lane (op cit)). The Full Bench made
orders that the decision at first instance revoking its decision to discontinue the original application, (and made
upon application No 440 of 2001), be quashed.

(o) Upon the hearing of that appeal, Counsel for the respondent was asked whether he wished to seek leave to file out
of time a document which was referred to as a draft notice of appeal but which would then have become a notice of
appeal, alleging the same grounds of appeal as does the appeal herein.

(p) The notice of appeal was filed herein on 10 August 2001 after the Full Bench issued its orders in the appeal in
Aussie Online Ltd v Lane (op cit), on 27 July 2001 and almost six months after the discontinuance order made on
15 February 2001, on 20 August 2001. In the ordinary course, the notice of appeal was required to be filed no later
than 8 March 2001.

(q) Because of the exceptional delay in filing the appeal, two applications were required to be made by the appellant by
8 March 2001, namely an application for extension of time within which to appeal, and an application for leave to
bring the appeal out of time. These applications were, in fact, filed on 10 August 2001, over five months later.

(r) The Full Bench decided at the hearing of this appeal that it would hear and determine arguments directed to the
application to extend time and the merits, together, and that it would rule on the application to extend time and the
merits of the hearing, if necessary, after hearing all of the arguments.

THE APPLICATION TO EXTEND TIME
The Principles
9 The principles which relate to applications to extend time are well known. The Full Bench summarised them in Rosemist

Holdings Pty Ltd v Khoury 79 WAIG 645 where the Full Bench followed and applied as it is required to do, Ryan v
Hazelby and Lester t/a Carnarvon Waste Disposals 73 WAIG 1752 (IAC) at pages 1752-1753 per Kennedy J, with whom
Rowland and Nicholson JJ agreed, and Tip Top Bakeries v TWU 74 WAIG 1189 (IAC) per Nicholson J, with whom
Franklyn and Rowland JJ agreed. The principles in those cases were derived, to a large extent, from the reasons for
judgement of McHugh J in Gallo v Dawson [1990] 64 ALJR 458 at 459. They are as follows:-

(a) The grant of an extension of time is not automatic.
(b) The object of a power to extend time is to ensure that legislative provisions or rules which fix times for doing acts do not

become incidents of injustice.
(c) The discretion to extend time is given for the sole purpose of enabling the Commission to do justice between the parties.
(d) The discretion to extend time can therefore only be exercised in favour of an applicant upon proof that strict compliance

with the rules will work as an injustice upon the applicant.
(e) In order to determine whether the rules will work an injustice, it is necessary to have regard to the history of the

proceedings, the nature of the litigation and the consequence for the parties of the grant or refusal of the application for
extension of time.

(f) When the application is for extension of time in which to file an appeal, it is always necessary to consider the prospects of
the applicant succeeding on the appeal.

(g) It is also necessary to bear in mind in such applications that upon the expiry of the time for appealing the respondent has a
�vested right to retain the judgment� unless the application to extend time is granted.

(h) It follows therefore that before the applicant can succeed upon such an application there must be material upon which the
Commission can be satisfied that to refuse the application would constitute an injustice.
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(i) The initial steps in determining whether there would be an injustice to the appellant if the extensions of time were not
granted may often be to decide whether the prospects of the appellant succeeding in the substantive appeal if an extension
of time were to be granted is a real one.
(These factors were also reflected in Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196 (FC)).

The Appellant�s Prospect of Success
10 The crux of the appeal in this matter was that in exercising the discretion to �discontinue� the matter on the basis that the

matter had been settled there was a miscarriage of discretion because:-
(a) No settlement had occurred between the parties and the respondent had denied that there was a settlement; and
(b) The matter remained in dispute and was yet to be heard and determined by the Commission.

11 The respondent�s case, on the other hand, was that this was a discretionary decision (as it was) to which the principles in
House v The King [1936] 55 CLR 499 applied. It was submitted for the respondent that no error had been demonstrated
within the principles in House v The King (op cit) in the exercise of the discretion. This submission was based, it was said,
on the fact that in the Commissioner�s letter of 30 January 2001 three options were given to the appellant employee, and
these were said to be:-
(a) That he advise the Commission of progress in the matter.
(b) That he file a notice of discontinuance.
(c) That he do nothing and 14 days after that the Commission would discontinue the matter on its own motion.

12 The submission went further than that, and it was to this effect. The employee, by his solicitors, did nothing, and,
accordingly, the matter was �discontinued�.

13 The case for the appellant was that the Commission erred in fact by finding that the matter was settled because, as a matter
fact, it was not. In any event, on Mr MacLaurin�s evidence, it is quite clear the letter did not even come to the attention of
the appellant�s solicitors or to the appellant so that they could reply or he could instruct them to reply.

14 Against that, the respondent submitted that the discontinuance of the application by the Commission was a direct result of
the employee�s solicitor�s failure to answer the Commission�s inquiry about the matter.

15 It was also submitted for the respondent that if there were a settlement and a breach thereof then the remedy of the
appellant was to sue to enforce and accord and satisfaction.

16 For the appellant, it was submitted that the appellant, if that were the case, could elect whether to proceed to enforce the
settlement or to proceed with the application made to the Commission.

17 It was also submitted on behalf of the appellant that the order appealed against was made invalidly because it was not
reduced to the form of minutes and the parties were given no opportunity to speak to the minutes before the order was
delivered and perfected; thus there was no compliance with the mandatory requirement of s.35 of the Act.

18 It was submitted that such an allegation could be readily inferred from the words of the grounds of appeal. I am not, of
course, certain that that is a valid submission.

19 There are a number of conclusions which might be properly reached:-
(a) That to make an order �discontinuing� the appeal was not within the power of the Commissioner at the time when

he made the order.
(b) The powers conferred by the Act and which might be exercised by the Commissioner at that time were:-

(i) The power (and duty) to decide, having attempted to resolve the matter by conciliation, whether he should
resort to arbitration. That was a matter in relation to which the Commissioner was required to satisfy
himself.
That duty in turn required the Commissioner to satisfy himself that the matter had not been settled.

(ii) If the matter were not settled, then the Commissioner, if satisfied that further resort to conciliation was
unavailing, was required to decide if the matter should be arbitrated.

(iii) The Commissioner was also required in the alternative to ascertain whether it was required by all of the
parties to the proceedings to decide the matter by arbitration, if the matter were not settled.

(iv) Until such time as the Commissioner had taken those steps as required by s.32 of the Act, which would
require a hearing of the matter before the Commissioner could be satisfied in accordance with the Act, the
Commissioner could not in the valid exercise of a discretion �discontinue� the matter pursuant to the
powers conferred on it by s.27 of the Act.

(v) The Commissioner�s powers in the matter were otherwise relevantly governed by s.27(1) of the Act which
confers a power to discontinue or a power to dismiss.

(vi) If the Commissioner decided to discontinue the application, (after a hearing of course), then the order
should have been reduced to minutes and a speaking to the minutes commenced. This was not done, s.35 of
the Act was not complied with, and the failure to comply or breach rendered the order invalid, it was open
to be found. (S.35 is a mandatory section and failure to comply with it renders the order invalid (see RRIA v
AMWSU and Others (1989) 69 WAIG 990 at 988-9 (IAC) per Nicholson J).
(See also WALEDFCU v WA Government Railways Commission (1989) 70 WAIG 656 (FB)).

(vii) If, however, on the other hand, the Commissioner proposed to dismiss the matter, which it did not do, it was
not required by s.35(1) to reduce the order to the form of minutes, but merely to order the dismissal after a
hearing.

(However, the grounds of appeal as pleaded, and on a fair reading of them, could not be construed as alleging a
failure to comply with s.35 of the Act). Further, whilst what I have outlined above represents strong arguments,
they are not arguments which were put upon appeal, nor were they actually grounds of appeal so that the matter
cannot be decided on the basis of them.

(c) (i) Next, it was submitted for the respondent that, as a matter of fact, there was no settlement reached and the
discretion was exercised on the basis of a serious error of fact. The answer to that is that the Commissioner
adjourned to enable the settlement to be effected, and, indeed, completed. This was to be done
confidentially and by deed. Without an executed deed, as was entirely clear on the evidence, there could be
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no settlement. There was no settlement and the Commission erred in so finding and in relying on such a
finding. This of course caused the discretion to miscarry.

(ii) In fact, also, there were a number of matters to be referred to in the deed of settlement, including
recognition of the settlement of a contemporaneous action in defamation by the appellant in the Supreme
Court of Western Australia.

(d) The fact is that these matters were not resolved and no deed was executed. It was quite clear that within the
principles in Masters v Cameron [1954] 91 CLR 353, the agreement was to be constituted by the execution of the
deed, and the deed was not merely to evidence an actual agreement reached, but to constitute the agreement. Put in
the terms of the principle in Masters v Cameron (op cit) the only relevant legal relationship between the parties in
the context of any settlement was to be constituted by a validly executed deed of settlement, an accord and
satisfaction. There was none.  Thus, there was no settlement.

(e) As a matter of fact, therefore, the Commissioner at first instance erred in finding that the matter had been settled
and erred in making an order to discontinue the matter when there was no settlement. There was, in fact, no
evidence of a settlement, and no sufficient evidence to justify the order which was made. As a result, there was a
clearly established miscarriage of the exercise of the discretion, in that respect.

(f) (i) It is also fair to observe that the order was made ultra vires.
(ii) There is no power conferred upon the Commission to hear and determine a matter which the Commissioner

set out to do, except by s.27(1)(d) of the Act, which reads as follows:-
�(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter

before it � 
�

(d) proceed to hear and determine the matter or any part thereof in the absence of any
party thereto who has been duly summoned to appear or duly served with notice of
the proceedings;�

(iii) In this case, the Commissioner at first instance was required from the valid exercise of its power to hear the
parties and determine, having heard them, whether it had jurisdiction and power to do so and whether a
sound exercise of discretion required it to dismiss or refrain from hearing the matter or whether it should
discontinue the hearing. That was a decision which could only be made if the Commissioner was satisfied
within the meaning of s.27(1) of the Act that it should make that decision.

(iv) In order to be satisfied, the Commissioner was required to hear and determine this part of the matter, but
it was not competent for the Commissioner to do so in the absence of the parties when neither had been
duly served with a notice of proceedings which had in fact only been adjourned without a date being
fixed for a new hearing. This required a further notice of hearing to be given and none was given.

(g) The Commission is required to afford natural justice (see Dianella Hotel and Others v FCU of Australia, WA
Branch (1989) 69 WAIG 2303 (FB), Hocks v Ken and Faye Davies t/a Kembla Built-In Furniture (1987) 67 WAIG
1527 at 1528 (FB) and RRIA v AMWSU (1986) 66 WAIG 1553 at 1559 (IAC)).

(h) There was a denial of natural justice or procedural fairness in that the parties were not given a reasonable
opportunity to be heard before the order of discontinuance was made. Indeed there was no reasonable opportunity
and, in fact, no opportunity afforded for the appellant to be heard. He was deprived of the right to argue that his
claim not be extinguished by it being discontinued. It was not at all sufficient that his solicitors were purported to
be advised by letter that the application would be discontinued unless certain advice was given. Apart from the fact
that no hearing was validly listed, there was no sufficient opportunity to be heard. All that was done was that a
letter was forwarded in the terms to which I have referred above to the solicitors for one party, who for one reasons
or another, took no account of it. Within the principle in Stead v State Government Insurance Commission [1986]
161 CLR 141 (HC), as a result, the appellant was deprived of any opportunity to achieve a different result. What
was required was that the parties, and, in particular, the appellant, should be given an opportunity to be heard before
any order was made.

(i) All that occurred was that one party was informed that an order of discontinuance would be made unless there was
a response indicating whether the matter was settled or not. Even if that response had been given, it was not an end
of the matter. The Commissioner could not assume that there was no objection to or that there was consent to an
order being made in the terms in which it was made. The Commissioner erred in failing to afford procedural
fairness or natural justice in terms of Kioa and Others v West and Another [1985] 159 CLR 550 and also Annetts
and Another v McCann and Another [1990] 170 CLR 596 (HC).

(j) For all of those reasons, there was a very strong case made out upon appeal.

PREJUDICE
20 It is quite clear and the Full Bench should find that the appellant will suffer prejudice if the application to extend time

within which to appeal is not granted since the appellant will lose his right to have the matter heard and determined by the
Commission.

21 Further, as was submitted on behalf of the appellant, the respondent was aware that this appeal would be filed before it was
filed. As a result, so the submission went, there was no prejudice to the respondent, and, in fact, there was no prejudice to
the respondent established at all.

22 The respondent�s case was that there was no material put forward to support the application for extension of time. In
particular, it was submitted that the delay was excessive, which it was, and that the merits of the appeal were poor. I have
already dealt with the merits of the appeal above. They were far from poor.

23 It was also submitted that to enable this matter to be revived long after the events giving rise to it would cause prejudice to
the respondent because of the reinstatement sought especially.

24 In addition, and particularly, there had been a delay caused by a defective and expensive application on behalf of the
appellant to revoke the order now appealed against, which application itself failed and failed further on appeal. This
resulted in the discontinuance order not being overturned.

25 This appeal as an appeal was not pursued when it should have been due to the decision taken on two occasions by the
appellant�s legal advisers. That the appeal was not pursued, was an error which caused unnecessary and lengthy delay.
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26 I want to deal with the question of delay which arose from the error of judgement by the appellant�s legal advisers, in that
they firstly pursued one means of setting the original order aside which was an application to have it revoked and not to
appeal, and did not pursue an appeal against the order, and the fact that on the hearing of the appeal against the order
revoking it, the legal advisers elected not to pursue an appeal against the order by way of cross appeal, albeit out of time.
There was, of course, an invitation at that time by the Full Bench to counsel for the appellant to consider that matter and
advise what his views were.

27 That the wrong decision was taken led indubitably to a delay of about six months in this appeal being instituted.
28 Barwick CJ in Hall v Nominal Defendant [1966] 117 CLR 423 at 435-7 considered the part played by a delay arising from

legal advice given to a litigant. In my opinion, having regard to the nature of the proposed proceedings, namely this appeal,
and the circumstances of the matter generally, this was a matter in which the appellant was entitled to rely on his counsels
and solicitors� advice, that is whether to appeal in terms of this appeal and when to do so.

29 This was not at all, or primarily, a matter involving fact. In the context of his responsibility to �sue� within time, because of
the necessity for him to rely on that advice which one can clearly infer from the circumstances, he is therefore �blameless�
used by Barwick CJ (op cit). The Full Bench can therefore proceed to consider whether the time limit sought to be
extended, can be extended.

30 In my opinion the prejudice to the respondent occasioned by granting this application is not great. What it means is that the
respondent faces, after a very long period, the necessity of arguing the appeal brought by the appellant if the applications
for leave are extended. However, against that the appellant would be deprived of the right, through no fault of his own, to
pursue an appeal by which he seeks to be given the opportunity to continue his application in this Commission, an
application which was discontinued even before, it would seem, the conciliation process was completed and before the
merits were at all dealt with, if the application to extend time were dismissed. That is a manifestly greater prejudice, in my
opinion, than that which would be suffered by the respondent if these applications were granted. A major factor in the
matter is of course too, that in my opinion the appellant has a very strong case upon this appeal.

31 I should add that there was no accord and satisfaction reached because no deed was executed as I have said above. The
question, therefore, of whether the prejudice to the appellant could be alleviated by consideration of his right to enforce any
accord and satisfaction in a separate action in the appropriate Court, does not arise.

32 In any event, the Full Bench, in my opinion, heard no cogent argument that it was sufficient reason not to grant these
extensions of time, that such an action would lie and that the appellant would be deprived of the right to pursue this matter
in this Commission, having regard to s.26(1)(a) and s.26(1)(c), when the application in this Commission might be strongly
said to have been erroneously cut off in its prime. The justice of the matter requires that the applications to extend time, for
those reasons, be granted.

CONCLUSIONS
33 This was a matter where, having regard to s.26(1)(a) of the Act, the equity, good conscience and the substantial merits of

the case lay with the appellant. That was so because there is a very real and substantial case to be tried on appeal, indeed, a
very strong case.

34 Next, the prejudice of the delay and expense occasioned to the respondent is far outweighed by the appellant being
prevented from pursuing its claim, which had not even been dealt with on the merits when the hearing was discontinued.

35 Next, the reasons for the delay in the hearing of the appeal is clearly that the wrong advice was given and the wrong course
taken by the appellant by making application to have the order made at first instance revoked. The appellant was
�blameless�.

36 This appeal, however, should have been part of the appeal previously determined by the Full Bench as a result of a properly
filed and served cross-appeal. This would have avoided the delay in the appeal being heard. There is no valid reason, in
law, apparent why that appeal was not pursued. However, it can be said that the matter was being proceeded with in one
shape or form and that the delay was caused by error in pursuing the wrong course in litigation and not inactivity or
contumaciousness. Given the substantial prejudice which the appellant will suffer if the application is not granted, and the
relatively minor prejudice to the respondent, as well as the very strong case which the appellant has upon this appeal, the
justice of the matter, and the equity, good conscience and substantially merits of the case, lie in granting the applications to
extend time, notwithstanding the nearly seven months delay before this appeal was instituted.

The Merits of the Appeal
37 For the reasons advanced above under the heading of merit, I am satisfied that in the exercise of the discretion by the

Commissioner at first instance he erred. There are a number of other reasons on which it could be established that the
decision at first instance was made in error, but they were not argued or pleaded, and I of course make no finding in
relation to them.

38 I have, however, considered all of the relevant evidence, the relevant material and the relevant submissions. I would uphold
the appeal.

39 I would quash the order made at first instance and there would therefore be no further obstacle to the Commissioner at first
instance hearing and determining this matter according to law.

CHIEF COMMISSIONER W S COLEMAN�
40 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER J F GREGOR�
41 I have had the opportunity of reading the Reasons for Decision of His Honour, the President. I agree that the appeal should be

upheld. In my view this appeal resolves to two crucial matters, the first is, was there an agreement made to resolve the dispute
between the parties prior to the time it was discontinued by the Commission, and secondly, were the parties given an
opportunity to be heard before dispositive orders were issued?

42 Clearly on the facts as set out in His Honour�s Reasons the matter had not been concluded and similarly it is clear that there
was no opportunity to be heard prior to the Commission issuing its final orders. In my view it is fundamental that the parties
be allowed the right to be heard, I am not so sure that involves setting up a formal hearing but it does involve the Commission
hearing from the parties in such a manner as the requirements for natural justice are met.

43 I agree that the order at first instance should be quashed.
THE PRESIDENT�
44 For those reasons, the appeal is upheld and the order made at first instance quashed.

Order accordingly
_________
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2002 WAIRC 04851
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN LANE, APPELLANT
v.
AUSSIE ONLINE LIMITED (ACN 004 160 927), RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO/S. FBA 50 OF 2001
CITATION NO. 2002 WAIRC 04851
_________________________________________________________________________________________________________

Decision Appeal upheld and decision at first instance quashed
Appearances
Appellant Mr M L Bennett (of Counsel), by leave, and with him Ms L Broadley (of Counsel), by leave
Respondent Mr S K Shepherd (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 19th day of October 2001 and the 23rd day of January 2002,
and having heard Mr M L Bennett (of Counsel), by leave, and with him Ms L Broadley (of Counsel), by leave, on behalf of the
appellant, and Mr S K Shepherd (of Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved its
decision in the matter, and reasons for decision having been delivered on the 20th day of February 2002, it is this day, the 20th day
of February 2002, ordered as follows:-

(1) THAT the application for an extension of time pursuant to the Industrial Relations Commission Regulations
1985 (as amended) (�the Regulations�) in which to file an application to extend time to file a notice of appeal be
and is hereby granted.

(2) THAT the application for an extension of time within which to institute the appeal herein be and is hereby granted.
(3) THAT there be an extension of time for the doing of any other things required by the Regulations to be done in

relation to the said appeal.
(4) THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of the

amended notice of appeal filed herein.
(5) THAT the application by the appellant for leave to admit fresh evidence be and is hereby granted.
(6) THAT appeal No FBA 50 of 2001 be and is hereby upheld.
(7) THAT the decision made at first instance on the 15th day of February 2001 in application No 1039 of 2000 be and

is hereby quashed.
By the Full Bench
  PRESIDENT

PRESIDENT—Matters dealt with—
2002 WAIRC 04799

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, APPLICANT

v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 14 FEBRUARY 2002
FILE NO/S. PRES 3 OF 2002
CITATION NO. 2002 WAIRC 04799
_________________________________________________________________________________________________________

Decision Application dismissed.
Appearances
Applicant Mr R Andretich (of Counsel)
Respondent Ms M in de Braekt, as agent
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application brought by the abovenamed applicant employer pursuant to s.49(11) of the Industrial Relations Act

1979 (as amended) (hereinafter called �the Act�). By the application there is sought an order that the Commission, constituted
by the President, order the stay of the operation of the decision of the Commission constituted by the Public Sector Arbitrator
made on 28 December 2001 in application No P27 of 2001. The decision is in the form of a declaration, namely that the Public
Service Arbitrator has jurisdiction to deal with the application before it.

2 The abovenamed respondent organisation of employees, the Civil Service Association of Western Australia Incorporated
(hereinafter called �the CSA�), by application No P27 of 2001, had made application to the Public Service Arbitrator under
s.80E and s.80F of the Act.

3 The application was brought on behalf of three members of the CSA, namely Mr John MacColl, Mr James Fisher and Mr
Deans McClue. The three CSA members, who are and were prison officers, employed in the Department of Justice, were
subject to disciplinary proceedings, and the application seems to relate to allegations of failure to provide copy of a document
called the �Hedges Report� to the gentlemen concerned, and to provide an apology to them for any detriment they suffered as
a result of the disciplinary proceedings taken against them and subsequently discontinued, as well as an order for
compensation. The application was opposed by the applicant Director General. The Arbitrator was able to advance no further
than hearing and determining a question of jurisdiction. She did this by deciding that she had jurisdiction to hear and
determine the application. The finding that she had jurisdiction produced in a decision as a declaration was a �finding� as that
is defined in s.7 of the Act. The finding is there to find as follows:-

��finding� means a decision, determination or ruling made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the proceedings relate.�

4 In relation to an appeal against a finding the leave of the Full Bench is required pursuant to s.49(2)(a) of the Act.

GROUNDS OF APPLICATION
5 The grounds of the application in this matter are as follows:-

�1. The Public Service Arbitrator erred in law in finding she had jurisdiction to deal with the application.

PARTICULARS
(a) the application raised no industrial matter.

2. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order that a
copy of the Hedge�s Report be provided to Messrs MacColl, Fisher and McClue.

PARTICULARS
(a) provision of the Report does not involve an industrial matter concerning Messrs MacColl, Fisher

and McClue;
(b) such an order would involve granting injunctive relief which is not within the jurisdiction of the

Public Service Arbitrator to grant.
3. The Public Service Arbitrator erred in law in finding the application raised an industrial matter she could

deal with constituted by the allegation that the appellant had caused detriment to Messrs MacColl, Fisher
and McClue as a result of disciplinary proceedings instituted against them.

PARTICULARS
(a) the disciplinary proceedings instituted against Messrs MacColl, Fisher and McClue resulted in no

finding being made against them as the proceedings were discontinued in or about February, 1997;
(b) there was no outcome or finding arising from the disciplinary proceedings in respect of which relief

is claimed in the application or in respect of which relief can be awarded;
(c) if any detriment was suffered as a result of the disciplinary proceedings by Messrs MacColl, Fisher

and McClue�
(i) there is no relief that the Public Service Arbitrator can award on the facts contained in the

application award;
(ii) any right to seek relief in respect of such detriment has been waived by reason of the

effluxion of time and the abovenamed remaining in the employ of the appellant.
4. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order the

appellant to apologise to Messrs MacColl, Fisher and McClue.

PARTICULARS
(a) this is not a recognised form of relief;
(b) it would involve providing injunctive relief which is not within the jurisdiction of the Arbitrator to

award.
PUBLIC INTEREST

5. This appeal raises matters of public interest in�
(a) that it requires consideration of the limits of the Commission�s jurisdiction by reference to what

constitutes an industrial matter;
(b) that the respondent seeks by way of relief, essentially, provision to named employees of a

confidential report prepared for the appellant employer concerning the behaviour of another
employee. Employers need to know the extent to which confidential reports may be made available
to employees on the basis that the reports constitute or concern an industrial matter;

(c) that the application seeks a novel form of relief in the form of an apology from an employer to
employees in relation to whom it has discontinued disciplinary proceedings. Employers and
employees need to know the limits of relief available to or against them in the Commission.�
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Principles
6 The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this Commission (see

Commissioner of Police v CSA 81 WAIG 2553 at page 2554�
�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408�
I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856�

�These principles have been laid down in a number of cases, including Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and the Arts v
CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an underlying
principle that the successful party is entitled to the fruits of her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that the
balance of convenience favours the applicant and that other factors consistent with the application
of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that the application be
granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience and the substantial merits of the case. (I say that
to further explain the principles.)�

13 The need to prevent there being any more uncertainty than is necessary, in industrial matters, is important,
too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).�

SERIOUS ISSUE TO BE TRIED
7 I should observe that, significantly, no submission was made on behalf of the appellant upon the hearing of this application

that the matter was of such importance that in the public interest an appeal should lie. That is because s.49(2)(a) prescribes that
an appeal does not even lie from a finding unless, in the opinion of the Full Bench, the matter is of such importance that, in the
public interest, an appeal should lie. That was an important element which the appellant was required to establish before me to
establish that there was a serious issue to be tried, and it was not established, by any submissions, or otherwise.

8 The Arbitrator found that there was jurisdiction because the matter, the subject of the application at first instance, and the
remedies sought related to an industrial matter as defined in s.7 of the Act. That is a very well known definition but I repeat the
first paragraph of it here for convenience:-

��industrial matter� means, subject to section 7C, any matter affecting or relating to the work, privileges, rights,
or duties of employers or employees in any industry or of any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relating to � �

9 The Arbitrator found that she had jurisdiction to hear and determine the matter and because the matter was an �industrial
matter� as defined and I paraphrase, because:-
(a) Since the application sought that the Arbitrator inquire into and determine whether, by mounting an investigation and

laying charges against the three officers and then discontinuing the investigation and dropping the charges, the
applicant had caused detriment to the three officers.

10 It was, of course, clearly an �industrial matter� as defined when one ground of the application alone was that the investigation
or disciplinary proceedings affected the career progression of the officers concerned.

11 There was a strong argument that this was �any matter affecting or relating to the work privileges, rights or duties of
employers or employees in any industry or of any employer or employee therein �..�.

12 As to the application seeking an order for production of the Hedges Report, that, the Arbitrator held, was a matter
consequential on an industrial matter. In my opinion since, as the Arbitrator held Mr Hedges� report was directed to examining
the employees� concerns about the respondent�s conduct in relation to the investigation, as an employer and the effect of it
upon them as employees, this was strongly arguable to be an industrial matter as defined in the same terms which I have
quoted above from s.7 of the Act.

13 Next, as far as the order for an apology, which was sought at first instance, was concerned, it was submitted that that was
injunctive relief and not within the competence of the Arbitrator to order.

14 That was held to be an industrial matter and was strongly arguable as so. It is clearly one which affects the rights of the
employees and the obligations of the employer and the duties of the employer etc, in an industry as defined (see s.7 of the
Act).

15 It is also not clear to me that any remoteness in time from these events, which the application might be said to have had, does
not necessarily mean that these were not industrial matters.

16 Next, it was submitted to the Commissioner, but not decided, whether an order that there be an apology was competent or not
because it was submitted to be injunctive relief and therefore not within the jurisdiction or power of the Arbitrator except by
way of power exercise prior to an arbitration being embarked upon (see s.32 and s.44 of the Act).

17 No authority was cited to support that argument and I am unable to say that there is a serious issue to be tried as a result.

Balance of convenience
18 As to the balance of some convenience, some reliance was placed by the appellant�s Counsel on a submission that if there is

no order made for a stay, then the appellant will be put to the inconvenience of an eight day hearing. I do not see that as going
to the balance of convenience if there is no strong argument that there was an error made in finding that there was jurisdiction.

19 For the respondent there was some reliance on what Scott J said in Swan Television and Radio Broadcasters Limited trading
as STW Channel 9 Perth v Satie (1999) 79 WAIG 1863 (IAC). In that case His Honour said at paragraph 43:-

�The attitude of the employer has remained the same throughout these proceedings so that the respondent who has,
by the application, sought to ventilate this dispute with her employer, has been taken through the entire industrial
process to this Court in relation to a preliminary point, the underlying facts of which remain in dispute. In my
opinion, that state of affairs is unsatisfactory and contrary to the legislative spirit of the Industrial Relations Act.�

20 In my opinion, the argument that there was no jurisdiction is not a strong one.
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21 In my opinion the balance of convenience of both the parties requires that the jurisdiction, having been determined as
Springdale Comfort Pty Ltd t/a Dalfield Homes v BTA (1987) 67 WAIG 325 (IAC) requires, the matter should now proceed to
determination without further unnecessary delay.

22 It has finally not been established to me by the applicant that there is a serious issue to be tried, that the balance of
convenience favours the applicant, or that having regard to s.26(1)(a) and s.26(1)(c), the equity, good conscience and
substantial merits of the case or the interests of the parties require that this application be granted.

23 I have considered all of the material and all of the submissions.
24 Those views which I express in relation to questions of fact and/or law in this matter cannot, of course, bind me in any hearing

by the Full Bench of an appeal, which is a different hearing, requiring different determinations upon necessarily more
comprehensive and sometimes different arguments.

25 For those reasons I dismissed the application.

_________

2002 WAIRC 04793
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 13 FEBRUARY 2002
FILE NO/S. PRES 3 OF 2002
CITATION NO. 2002 WAIRC 04793
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr R Andretich (of Counsel)
Respondent Ms M in de Braekt, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 12th day of February 2002, and having heard Mr R Andretich (of
Counsel), by leave, on behalf of the applicant and Ms M in de Braekt on behalf of the respondent, and having determined that the
application should be dismissed and having determined that my reasons for decision will issue at a future date, it is this day, the
13th day of February 2002, ordered that application No. PRES 3 of 2002 be and is hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 04910

ENROLLED NURSES AND NURSING ASSISTANTS (GOVERNMENT) AWARD
(No. R 7 of 1978)

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT, ALBANY REGIONAL HOSPITAL & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 988 OF 2001
CITATION NO. 2002 WAIRC 04910
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Mr J Ridley on behalf of the applicant and Mr M Taylor on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Enrolled Nurses & Nursing Assistants (Government) Award (No. R 7 of 1978) be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 1st day of March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. �Overtime: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Where a worker has not been notified the previous day or earlier that she is required to work overtime the employer shall

ensure that workers working such overtime for an hour or more shall be provided with any of the usual meals occurring
during such overtime or be paid $8.40 each meal.

2. Clause 11. � Public Holidays: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) An employee who works on any public holiday named herein shall be paid a loading of $6.85 per hour or pro rata for part

thereof in addition to his/her ordinary rate of wage for the time worked in ordinary hours on that day.
3. Clause 17. � Transfer: Delete subclause (2)(a) of this Clause and insert the following in lieu thereof�
(2) (a) In addition, she shall be allowed travelling allowance of $7.20 for any meal purchased, or the actual cost of any

meal purchased, if such cost exceeds $7.20. Meal times shall be 8.00 a.m., 1.00 p.m. and 6.00 p.m. $2.70 for
each morning and afternoon tea shall be allowed when travelling at 11.00 a.m. and 4.00 p.m. Reasonable
porterage shall also be allowed. Claims for taxi fares must be supported by receipts.

4. Clause 19. � Laundry and Uniforms: Delete subclauses (7), (10)(c) & (e) of this Clause and insert the following in
lieu thereof�

(7) All washable clothing forming part of the uniform supplied by the employer shall be laundered free of cost to the workers.
Provided that in lieu of such free laundering the employer may pay the employee $1.28 per week.

(10)  (c) Provided further that in lieu of providing uniforms the employer may pay an allowance of $5.43 per
week, and the nurse shall wear uniforms which conform to the uniform stipulated by the employer with respect
to material, colour, pattern and conditions.
 (e) Each nurse shall be entitled to all reasonable laundry work at the expense of the employer, but where
the employer elects not to launder the uniforms, the nurse shall be paid an allowance of $1.76 per week.

5. Clause 24. � Shift Work: Delete subclauses (1)(a), (2)(a), (3)(a) & (b) of this Clause and insert the following in lieu
thereof�

(1) (a) Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary hours of
work before 4.00 a.m. or after 12 noon, he/she shall be paid a loading of $1.85 per hour or pro rata for part
thereof in addition to his/her ordinary rate of wage.

(2) (a) A loading of $2.80 per hour or pro rata for part thereof shall be paid to an employee in addition to his/her
ordinary rate of wage for time worked on permanent afternoon or night shift.

(3) Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend shall in
addition to the ordinary rate of wage attract a loading as follows�
 (a) Saturday - $7.43 per hour or pro rata for part thereof;
 (b) Sunday - $14.84 per hour or pro rata for part thereof.

6. Clause 26. � Wages: Delete subclauses (7)(c), (11)(a), (b) & (c) of this Clause and insert the following in lieu
thereof�

(7) (c) The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $10.60 per week
when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the Nurses� Board
of W.A., and he/she is required to use the knowledge gained in that certificate as part of his/her employment.

(11) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by�
(a) $17.15 per week when in charge of not less than three and not more than ten other employees;
(b) $25.75 per week when in charge of more than 10 and not more than 20 other employees; and
(c) $34.35 per week when in charge of more than 20 employees.

The provisions of this subclause shall not apply to enrolled community nurses or enrolled community school nurses.
____________________

2002 WAIRC 04912
ETHNIC CHILDREN�S SERVICES INDUSTRIAL AWARD, 1993

No. A 10 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE UNIT & ANOTHER, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
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FILE NO/S. APPLICATION 994 OF 2001
CITATION NO. 2002 WAIRC 04912
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Mr J Ridley on behalf of the applicant and there being no appearance on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Ethnic Children�s Services Industrial Award, 1993, (No. A 10 of 1989) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 1st day of March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 20. � Fares and Travelling Allowance: Delete subclause (2)(c) of this Clause and insert the following in lieu

thereof�
(2) (c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business.

Schedule 1 - Motor Vehicle Allowance
Engine Displacement

Area and Details (in cubic centimetres)
Over 1600 - 1600cc

2600cc 2600cc & Under
Rate per Kilometre ¢/km ¢/km ¢/km
Metropolitan Area 69.2 60.29 53.1
South West Land Division 71.1 61.7 54.8
North of 23.5° South
Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Schedule 2 - Motor Cycles
Distanced Travelled During a Rate
Year on Official Business ¢/km
All Areas of State: 23.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc category.

____________________

2002 WAIRC 04913
GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE EMPLOYEES AWARD 1981

(No. 2 of 1980)
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 1005 OF 2001
CITATION NO. 2002 WAIRC 04913
_________________________________________________________________________________________________________
Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Mr J Ridley on behalf of the applicant and Mr S Rooke on behalf of the respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Government Water Supply, Sewerage and Drainage Employees Award 1981 (No. 2 of 1980) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 1st day of March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 10. � Special Rates and Provisions: Delete this Clause and insert the following in lieu thereof�
(1) Meter Fitters� Vehicle Allowance

A Meter Fitter who in the course of his/her duties has to ride a motor cycle or drive a motor vehicle shall receive
$7.80 per week extra.

(2) An employee who regulates and controls vehicular traffic in thoroughfares shall receive an allowance of $1.57 per shift
above his/her usual rate.

(3) Offensive Allowance
(a) An allowance of $3.26 per day shall be paid to each employee who comes into contact with filth during the

operation of cleaning out septic tanks, sand pits, ripple chambers, suction chambers of sewerage pumping
stations or in de-ragging of sewerage pumps.

(b) An employee (other than a sewerage maintenance employee) employed on offensive work in connection with
working in or about old sewers or working in ground where fumes arise from decomposed material or from any
other cause shall be paid an allowance of 26 per cent of his/her ordinary time rate.

(4) Dirt Money
36 cents per hour extra shall be paid to an employee when engaged on work which is agreed to be of an unusually dirty
nature.

(5) Confined Spaces
An employee working in a compartment, space or place the dimensions of which necessitate working in a unusually
stooped or otherwise cramped position, or without proper ventilation, shall be paid an allowance of 45 cents per hour
whilst so engaged.

(6) Underground Allowance
An employee required to work underground on tunnelling or shaft sinking shall be paid an amount of $1.57 per day or
shift, in addition to any other amount prescribed for such employee elsewhere in this Award. Where a shaft is to be sunk
to a depth greater than six metres the payment of the underground allowance shall commence from the surface. The
allowance shall not be payable to employees engaged upon �cut and cover� work at a depth of 3.5 metres or less or to
employees in trenches or excavations.
�Shaft� means an excavation over 1.8 metres deep with a cross sectional area of less than 13.4 square metres.
�Tunnelling� shall include all work performed in a tunnel until it is commissioned.

(7) Well Work
An employee required to enter a well nine metres or more in depth for the purpose, in the first instance, of examining the
pump, or any other work connected therewith, shall receive an amount of $2.01 for such examination and 77 cents per
hour extra thereafter for fixing, renewing or repairing such work.

(8) Hot Work
An employee who works in a place where the temperature has been raised by artificial means to between 46°C and 54°C
shall be paid 36 cents per hour or part thereof, and to more than 54°C - 42 cents per hour or part thereof, in addition to
any other amount prescribed for such employee elsewhere in this Award. Where such work continues for more than two
hours the employee shall be entitled to 20 minutes� rest after every two hours� work without loss of pay, not including the
special rate provided by this subclause.

(9) Height Money
An employee shall be paid an allowance of 33 cents per hour, in addition to the ordinary rate, on which the employee
works at a height of nine metres or more above the nearest horizontal plane.

(10) Drivers� Licences
Initial issue or additional classifications of drivers� licences required by the employer shall be paid for by the employer. In
addition the employer shall allow the employee sufficient time off with pay to take the requisite test.

(11) Explosive Powered Tools Allowance
An employee qualified in accordance with the laws and regulations of the State to operate explosive powered tools shall
be paid an allowance of 82 cents per day on which such tools are used.

(12) Any employee actually working a pneumatic tool of the percussion type shall be paid 30 cents per hour extra whilst so
engaged.

(13) Fumes
An employee required to work in a place where fumes of sulphur or acid or other offensive fumes are present shall be
paid an allowance of 33 cents for each hour worked.

(14) An employee using a steam or water cleaning unit shall be paid an allowance of 36 cents per hour whilst so engaged.
(15) Wet Places

(a) An employee required to work in a wet place or during wet weather shall be provided with rubber boots and
adequate waterproof clothing, including waterproof head covering so as to protect the employee from getting
wet.
Such waterproof clothing and rubber boots shall be replaced as required, subject to fair wear and tear in the
service of the employer.

(b) Any employee working in a wet place shall be paid an allowance of $1.68 per day in addition to the ordinary
rate, irrespective of the time worked unless his/her classification expressly includes an allowance for wet pay.

(c) A place shall be deemed to be wet when it is agreed that water (other than rain) is continually dropping from
overhead to such an extent that it would saturate the clothing of an employee if waterproof clothing was not
provided or when the water in the place where the employee is standing is over 2.5 centimetres deep.

(d) Where the employer directs work to continue during rain, the employer may, if adequate protective clothing is
supplied the employee, require the employee to continue working. For such work the employee shall be paid an
allowance of 25% of the ordinary rate.
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(16) Handling Lime Cement or Flyash
Any employees involved in the handling of dry cement, lime or flyash shall be paid $1.89 per day.

(17) Hot Bitumen
An employee handling hot bitumen or asphalt or dipping materials in creosote, shall be paid 44 cents per hour extra.
An employee shall be provided with gloves and overalls and with oil or other solvents suitable for the removal of the
above materials.

(18) Pesticides and Toxic Substances
(a) An employer who requires an employee to use a pesticide or toxic substance shall�

(i) inform the employee of any known health hazards involved; and
(ii) pursuant to the relevant Acts and Regulations, ascertain whether and, if so, what protective clothing

and/or equipment should be worn during its use.
(b) Pending advice obtained pursuant to the relevant Acts and Regulations, the employer may require the pesticide

or toxic substance to be used, if the employee is informed of any safety precautions specified by the
manufacturer of the pesticide and instructs the employee to follow those precautions.

(c) The employer shall supply the employee with any protective clothing or equipment required pursuant to
paragraph (a) or (b) hereof and, where necessary, instruct him/her in its use.

(d) An employee required to wear protective clothing or equipment for the purposes of this subclause shall be paid
44 cents per hour or part thereof while doing so unless the union and the employer agree that by reason of the
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it, or in the event of disagreement, the Board of Reference so determines.

(e) An allowance is not payable under this subclause if the advice obtained pursuant to subparagraph (a)(ii) hereof
in writing indicates that protective clothing or equipment is not necessary.

(19) Asbestos
An employee using materials containing asbestos or working in close proximity to any employee using such material shall
be provided with and shall use all necessary safeguards as required by the appropriate occupational health authority.
Where such safeguards include the mandatory wearing of protective equipment, i.e. combination overalls and breathing
equipment or similar apparatus, any such employee shall be paid 45 cents per hour extra whilst so engaged.

(20) Shotfirers Allowance
An employee being a permit holder, responsible for the proper handling of explosives and the conducting of firing shall
be paid an allowance of $3.85 per shift.

(21) The work of an electrical fitter shall not be tested by an employee of a lower grade.

(22) An Electronic Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or an Armature Winder or an
Electrical Installer who holds and in the course of employment may be required to use a current �A� grade or �B� grade
licence issued pursuant to the relevant Regulation in force on the 28th day of February, 1978 under the Electricity Act,
1948 shall be paid an allowance of $14.35 per week. Provided that an employee appointed to the DC classification
structure as contained in Clause 38. - Wages, of this Award shall not receive this allowance as the wage rate contained in
the DC classification structure includes a component for licence allowance.

(23) Special Rates Not Cumulative
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be
bound to pay only one rate, namely the highest for the disabilities so prevailing. Provided further that this subclause shall
not apply to confined space, dirt money, height money, hot work or wet work the rates for which are cumulative.

(24) Special Disability Not Otherwise Provided For in This Award
Where a union representing a particular group of employees claims the existence of special disability not otherwise
provided for in this Award, representatives of the employer and the union shall confer with a view to agreeing upon an
appropriate special rate. In the event of agreement not being reached, the matter may be referred to the Western
Australian Industrial Relations Commission.

(25) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance
of 43 cents per closet per week.

(b) For the purposes of this subclause, one metre of urinal shall count as one closet and three urinal stalls shall
count as one closet.

(c) All such employees shall be supplied with rubber gloves on request.
(26) Polychlorinated Biphenyls

Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates and provisions contained in this clause, be paid an
allowance of $1.44 per hour whilst so engaged.

(27) Spray Application Painters
A painter engaged on any spray applications carried out in other than a properly constructed booth approved by the
Department of Occupational Health, Safety and Welfare shall be paid 36 cents per hour or part thereof in addition to the
rates otherwise prescribed in this Award.

(28) Fuel, Kerosene and Water
Electric pump attendants and pumping station assistants shall be supplied with free water and in lieu of fuel and kerosene
be paid $4.65 per week or such other amount as may be agreed between the parties or determined by the Board of
Reference.

(29) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability
allowance of 25 cents for each hour worked to compensate for all disagreeable features associated with foundry
work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces and noise.
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(b) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for
the purpose of receiving tuition, the amount of foundry allowance paid to him/her shall be decreased
proportionately.

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and
does not in any way limit any employer�s obligations to comply with all relevant requirements of Acts and
Regulations relative to conditions in foundries.

(d) For the purpose of this subclause foundry work shall mean�
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal,

moulding composition or other material or mixture of materials or by shell moulding, centrifugal
casting or continuous casting; and

(ii) where carried on as an incidental process in connection with and in the course of production to which
subparagraph (i) of this definition applies, the preparation of moulds and cores (but not in the making
of patterns and dies in a separate room), knock out processes and dressing operations, but shall not
include any operation performed in connection with�
(aa) non-ferrous die casting (including gravity and pressure);
(bb) casting of billets and/or ingots in metal moulds;
(cc) continuous casting for metal into billets;
(dd) melting of metal for use in printing;
(ee) refining of metal.

(30) Fluoride Allowance
An employee who is required to handle fluoride shall be paid an allowance of $3.40 per week. This allowance shall only
be payable to an employee who was formerly covered by the Government Water Supply (Kalgoorlie Pipeline) Award No.
15 of 1981.

2. Clause 12. � First Aid Attendant: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) An employee who is a qualified first aid attendant and is appointed by the employer to carry out first aid duties in addition

to normal duties, shall be paid an additional rate of $1.39 per day.

3. Clause 14. � Travelling Time and Allowances: Delete subclause (3)(a) of this Clause and insert the following in lieu
thereof�

(3) An employee required to �follow the job� as in paragraph (1)(a) hereof shall be compensated for fares and travelling time
to and from the job incurred by the employee, by�
(a) For travelling daily to and from the job within a radius of 50 kilometres of the G.P.O. Perth - an allowance of

$13.18 per day.

4. Clause 17. � Tea Breaks, Meal Hours and Refreshments: Delete subclause (6)(a) of this Clause and insert the
following in lieu thereof�

(6) (a) An employee required to work overtime for more than 1.5 hours without being notified on the previous day or
earlier that he/she will be so required to work shall either be supplied with a meal by the employer or paid
$9.06 but payment need not be made to employees residing in the locality of the work who can reasonably
return home for meals.

5. Clause 26. � Distant Work - Construction: Delete subclauses (6) & (7) of this Clause and insert the following in lieu
thereof�

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $27.56 and for
any weekend he/she returns home from the job but only if�

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $12.02 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

6. Clause 38. � Wages: Delete subclauses (6), (7) & (8) of this Clause and insert the following in lieu thereof�
(6) Tool Allowance

(a) Engineering Trades
(i) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily

required by that tradesperson or apprentice in the performance of work as a tradesperson or as an
apprentice the employer shall pay a tool allowance of�
(aa) $9.99 per week to such tradesperson; or
(bb) in the case of an apprentice a percentage of $9.99 being the percentage which appears

against the year of apprenticeship in subclause (5) of this clause.
(ii) Any tool allowance paid pursuant to paragraph (i) of this subclause shall be included in, and form part

of, the ordinary weekly wage prescribed in subclause (2) of this clause.
(iii) An employer shall provide for the use of tradespersons or apprentices all necessary power tools,

special purpose tools and precision measuring instruments.
(iv) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost

through the negligence of the employee.
(b) Building Trades

In addition to the rate of pay prescribed in this clause for a Painter or a Signwriter, such employee shall be paid
a tool allowance of $3.48 per week in accordance with the provisions of the Building Trades (Government)
Award.
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(7) Leading Hands
An employee placed in charge of�
(a) Metal Trades

(i) Three and not more than 10 other employees shall be paid $18.03 per week extra.
(ii) More than 10 and not more than 20 other employees shall be paid $27.59 per week extra.
(iii) More than 20 other employees shall be paid $35.62 per week extra.
(iv) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in

compliance with the provisions of the Occupational Health, Safety and Welfare Act and Regulations
1988, is responsible for the supervision of not less than three other employees shall be deemed a
Leading Hand and shall be paid at the rate prescribed for a Leading Hand in charge of not less than
three and not more than 10 other employees.

(b) Building Trades
(i) Three and not more than 10 other employees shall be paid $27.80 per week extra.
(ii) More than 10 and not more than 20 other employees shall be paid $37.04 per week extra.
(iii) More than 20 other employees shall be paid $46.38 per week extra.

(8) Construction Work Allowance
(a) Subject to the provisions of this clause, an employee specified in this clause shall be paid an allowance at the

rate of $16.95 per week to compensate for disabilities when actually engaged on construction work on site (as
defined).

(b) �Construction Work� for the purpose of paragraph (a) hereof, shall mean and include all work performed on
site on the construction, alteration, repair or maintenance of roads, reservoirs and drainage works, pipelines,
water and sewerage mains and services. It shall not include the following classes of work�
(i) work in, around and/or adjacent to any workshop, depot, yard, treatment works, nursery or other

similar establishments;
(ii) work in, around and/or adjacent to pumping stations for less than two hours;
(iii) gardening operations; or
(iv) driving vehicles, floats or fork lifts when that driving is not directly associated with construction work

(as defined) for less than four hours on the day.
(c) An employee referred to in paragraph (a) of this subclause who is employed on construction work (as defined)

for less than one week shall be paid for each day so employed, 1/5th of the said allowance.
(d) Provided that an employee under this clause who is engaged in the construction, or alteration of any building,

structure or other civil engineering project which is carried out in areas excluded in paragraph (b) of this
subclause shall be paid a construction allowance at the rate of $8.47 per week.

____________________

2002 WAIRC 04911
HEALTH WORKERS - COMMUNITY AND CHILD HEALTH SERVICES AWARD 1980

No. R21 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MINISTER FOR HEALTH, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 989 OF 2001
CITATION NO. 2002 WAIRC 04911
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Mr J Ridley on behalf of the applicant and Mr M Taylor on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Health Workers � Community and Child Health Services Award 1980, (No. R 21 of 1979) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 1st day of March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 16. � Uniforms: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) The employer shall pay an allowance of $1.15 cents per week for the laundering of uniforms.

____________________

2002 WAIRC 04941
METAL TRADES (GENERAL) AWARD 1966

No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 8 MARCH 2002
FILE NO/S. APPLA 1756 OF 2001
CITATION NO. 2002 WAIRC 04941
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Kucera
Respondent Mr M Borlase
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Kucera on behalf of the applicant and Mr M Borlase on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Metal Trades (General) Award 1966 (No. 13 of 1965) be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 8th day of
March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
Part I - General
1. Clause 14. � Overtime: Delete subclause (3)(f) of this Clause and insert the following in lieu thereof�
(3) (f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more

than two hours shall be supplied with a meal by the employer or be paid $8.40 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with each
such meal by the employer or be paid $5.70 for each meal so required.

2. Clause 18. � Special Rates and Provisions: Delete subclauses (1), (2), (3), (4), (5), (7), (9), (10), (11), (12), (14),
(20)(a), (21) & (22) of this Clause and insert the following in lieu thereof�

(1) Height Money�
An employee shall be paid an allowance of $1.90 for each day on which the employee works at a height of 15.5 metres or
more above the nearest horizontal plane, but this provision does not apply to linesmen nor to riggers and splicers on ships
and buildings.

(2) Dirt Money�
An employee shall be paid an allowance of 40 cents per hour when engaged on work of an unusually dirty nature where
clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.

(3) Grain Dust�
Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the atmosphere and the
Board of Reference determines that employees employed under this award are unduly affected by that dust, the Board
may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 67 cents per hour.

(4) Confined Space�
An employee shall be paid an allowance of 47 cents per hour when, because of the dimensions of the compartment or
space in which the employee is working, the employee is required to work in a stooped or otherwise cramped position, or
without proper ventilation.
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(5) Diesel Engine Ships�
The provisions of subclauses (2) and (4) hereof do not apply to an employee when the employee is engaged on work
below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 67 cents per hour whilst so
engaged.

(7) Hot Work�
An employee shall be paid an allowance of 40 cents per hour when the employee works in the shade in any place where
the temperature is raised by artificial means to between 46.1° and 54.4° Celsius.

(9) Tarring Pipes�
The provisions of subclauses (2) and (4) hereof do not apply to an employee engaged in tarring pipes in the Cast Pipe
Section but the employee shall, in lieu thereof, be paid an allowance of 64 cents per day whilst so engaged.

(10) Percussion Tools�
An employee shall be paid an allowance of 23 cents per hour when working a pneumatic rivetter tools of the percussion
type.

(11) Chemical, Artificial Manure and Cement Works�
An employee, other than a general labourer, in chemical, artificial manure and cement works, in respect of all work done
in and around the plant outside the machine shop, shall be paid an allowance calculated at the rate of $9.85 per week.
This allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving this
allowance is not entitled to any other allowance under this clause.

(12) Abattoirs and Tallow Rendering Works�
An employee, employed in and about an abattoir or in a rendering section of a tallow works shall be paid an allowance
calculated at the rate of $13.00 per week. The allowance shall be paid during overtime but shall not be subject to penalty
additions. An employee receiving this allowance is not entitled to receive any other allowance under this clause.

(14) Phosphate Ships�
An employee shall be paid an allowance of 57 cents for each hour the employee works in the holds or �tween decks of
ships which, immediately prior to such work, have carried phosphatic rock, but this subclause only applies if and for as
long as the holds and �tween decks are not cleaned down.

(20) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a
disability allowance of 28 cents for each hour worked to compensate for all disagreeable features associated
with foundry work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces, and
noise.

(21) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a �C� Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties,
shall be paid $7.70 per week in addition to the employee�s ordinary rate.

(22) An electronics tradesperson, an electrician special class, an electrical fitter and/or armature winder or an electrical
installer who holds and, in the course of employment may be required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall
be paid an allowance of $16.05 per week.

3. Clause 19. � Car Allowance: Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next

following.
RATES OF HIRE FOR USE OF EMPLOYEE�S

OWN VEHICLE ON EMPLOYER�S BUSINESS
MOTOR CAR

ENGINE DISPLACEMENT
AREA AND DETAILS (IN CUBIC CENTIMETRES)

RATE PER KILOMETRE (CENTS)
Over

 Distance Travelled Each Over 1600cc 1600cc
Year on Employer�s Business  2600cc -2600cc & Under
Metropolitan Area   64.16   57.45   49.98
South West Land Division   65.66   58.94   51.23
North of 23.5° South Latitude  72.12   64.98   56.45
Rest of the State   67.9   60.81   52.85
Motor Cycle (in all areas) 22.13¢ per kilometre

4. Clause 21. � Distant Work: Delete subclauses (4) & (5) of this Clause and insert the following in lieu thereof�
(4) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $27.15 for any

weekend the employee returns home from the job, but only if�
(a) the employee advises the employer or the employer�s agent of such intention not later than the Tuesday

immediately preceding the weekend in which the employee so returns;
(b) the employee is not required for work during that week-end;
(c) the employee returns to the job on the first working day following the week-end; and
(d) the employer does not provide, or offer to provide, suitable transport.

(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job, the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.95 per
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day, provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

5. Clause 31. � Wages and Supplementary Payment: Delete subclauses (2)(a), (3), (4), (7)(a) & (8) of this Clause and
insert the following in lieu thereof�

(2) (a) Leading Hands
In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid per week�

$
(i) if placed in charge of not less than three and not more than

ten other workers
20.25

(ii) if placed in charge of more than ten and not more than
twenty other workers

31.00

(iii) if placed in charge of more than twenty other workers 40.10

(3) Apprentices�
Wage per week expressed as a percentage of the Level C10 Engineering Tradesperson�s rate which includes a
supplementary payment and arbitrated safety net adjustment.
Four Year Term %

First year 42
Second year 55
Three year 75
Fourth year 88

Three and a Half Year Term %
First six months 42
Next year 55
Next year 75
Final year 88

Three Year Term
First year 55
Second year 75
Third year 88

(4) Junior Employees�
Wage per week expressed as a percentage of Level C13 base rate which includes a supplementary payment and arbitrated
safety net adjustment.

%
Under 16 years of age 35
16 years of age 45
17 years of age 55
18 years of age 65
19 years of age 78.5
20 years of age 93

(7) Tool Allowance�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall
pay a tool allowance of�
(i) $11.25 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.25 being the percentage which appears against the

year of apprenticeship in subclause (3) of this clause;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or apprentice.

(8) An employee employed in rock quarries, limestone quarries or sand pits shall be paid an allowance of $18.10 per week to
compensate for dust and climatic conditions when working in the open and for deficiencies in general amenities and
facilities, but an employee so employed for not more than three days shall be paid on a pro rata basis.
This subclause shall not apply to employees employed by Cockburn Cement Limited.

Part II � Construction Work
6. Clause 5. � Special Rates and Provisions: Delete subclause (4) of this Clause and insert the following in lieu

thereof�
(4) An electronics tradesperson, an electrician special class, an electrical fitter and/or armature winder or an electrical

installer who holds, and in the course of employment may be required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall
be paid an allowance of $16.05 per week.

7. Clause 6. � Allowance for Travelling and Employment in Construction Work: Delete subclause (1)(a) of this
Clause and insert the following in lieu thereof�

(1) An employee, who on any day is required by the employer to report directly to the job, shall be paid an allowance in
accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to the industry,
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which includes mobility requirements of employees, and the nature of employment in construction work covered by this
Award�
(a) On places within a radius of 50 kilometres from the General Post Office, Perth - $13.30 per day.

8. Clause 7. � Distant Work: Delete subclauses (6) & (7) of this Clause and insert the following in lieu thereof�
(6) An employee, to whom the provisions of subclause (1) of this clause apply, shall be paid an allowance of $27.15 for any

weekend that the employee returns home for the job, but only if�
(a) the employee advises his/her employer or the employer�s agent of his/her intention not later than the Tuesday

immediately preceding the weekend in which he/she so returns.
(b) the employee is not required for work during that week-end;
(c) the employee returns to the job on the first working day following the week-end; and
(d) the employer does not provide, or offer to provide, suitable transport.

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the
job the employee shall be provided with suitable transport to and from the job or be paid an allowance of $11.95 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

9. Clause 10. � Wages: Delete subclauses (4)(a), (4)(b), (5)(a), (5)(b), (5)(c) & (6)(a) of this Clause and insert the
following in lieu thereof�
(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid�

 (i) $35.85 per week if the employee is engaged on the construction of a large industrial undertaking or
any large civil engineering project.

 (ii) $32.25 per week if the employee is engaged on a multi-storeyed building, but only until the exterior
walls have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which such employee is required to work. A multi-
storeyed building is a building which, when completed, will consist of at least five storeys.

(iii) $19.00 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5. - Definitions of Part I - General of this Award.

(5) Leading Hands
In addition to the appropriate total wage prescribed in this clause a leading hand shall be paid�

     $
(a)      If placed in charge of not less than three

and not more than 10 other employees .................................................................. 20.25
(b)      If placed in charge of more than 10 and not

and not more than 20 other employees .................................................................. 31.00
(c)      If placed in charge of more than 20 

other employees..................................................................................................... 40.10
(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice, the employer shall
pay a tool allowance of�
(i) $11.25 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.25 being the percentage which appears against his/her

year of apprenticeship in subclause (4) of Clause 31. � Wages and Supplementary Payments of PART
I - GENERAL (subject to Clause 13. � Apprentices in PART II) of this award, for the purpose of such
tradesperson or apprentice supplying and maintaining tools ordinarily required in the performance of
his/her work as a tradesperson or apprentice.

10. Clause 15. � Special Provision � State Energy Commission of Western Australia: Delete Clause (15) and insert the
following in lieu thereof�

15. - SPECIAL PROVISION - STATE ENERGY COMMISSION OF WESTERN AUSTRALIA
(1) This clause shall apply to any employee otherwise covered by this Part of the award who is engaged on work being

carried out for the State Energy Commission of Western Australia at Kwinana or Muja.
(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of Part II - Construction Work of

this Award, an employee (other than an apprentice) shall be paid�
(a) $1.60 per each hour worked if employed at Muja;
(b) 95 cents per each hour worked if employed at Kwinana;
(c) a safety footwear allowance of eight cents per each hour worked to compensate for the requirement to wear

approved safety footwear which is to be maintained in sound condition by the employee. Failure to wear
approved safety footwear or to maintain it in sound condition as determined by the employer shall render the
employee liable to dismissal.

(3) (a) An employee, to whom Clause 6. - Allowance for Travelling and Employment in Construction Work of this
PART applies and who is engaged on construction work at Muja, shall be paid�
(i) an allowance of $13.30 per day if the employee resides within a radius of 50 kilometres from the

Muja power station;
(ii) an allowance of $35.00 per day if the employee resides outside that radius,
in lieu of the allowance prescribed in the said clause.

(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon
between the employer and the employee half the above rates shall be paid provided that the conveyance used
for such transport is equipped with suitable seating and weather proof covering.
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(4) In addition to the allowance payable pursuant to subclause (6) of Clause 7. - Distant Work of this PART, an employee to
whom that clause applies shall be paid $26.10 on each occasion upon which the employee returns home at the week-end,
but only if�
(a) the employee has completed three months� continuous service with the employer;
(b) the employee is not required for work during the week-end;
(c) the employee returns to the job on the first working day following the week-end;
(d) the employer does not provide, or offer to provide, suitable transport,
and such payment shall be deemed to compensate for a periodical return home at the employer�s expense.

(5) An employee to whom Clause 7. - Distant Work of this PART applies and who proceeds to construction work at Muja
from home where located within a radius of 50 kilometres from the General Post Office, Perth�
(a) shall be paid an amount of $61.50 and for three hours at ordinary rates in lieu of the expenses and payment

prescribed in subclause (3) of the said clause; and
(b) in lieu of the provisions of subclause (4) of the said clause, shall be paid $61.50 and for three hours at ordinary

rates when the employee�s services terminate, if the employee has completed three months� continuous service,
and the provisions of subclause (3) and subclause (4) of Clause 7. - Distant Work of this PART shall not apply to such
employee.

(6) (a) An employee, to whom the provisions of Clause 7. - Distant Work of Part II Construction Work of this Award
applies, who works at Muja and who elects not to live in Construction Camp Accommodation shall, subject to
paragraph (b) of this subclause, be paid a living-out allowance at the rate of $308.50 per week to meet the
expenses reasonably incurred by the employee for board and lodging.

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while the employee
continues to live with his wife (including de facto) in accommodation provided by the employee.

(ii) The accommodation shall be of a reasonable standard.
(iii) The employee shall continue to maintain the original residence.
(iv) Employees on site at Muja as at 18th September 1984 shall advise their employer not later than 3rd

October 1984 of their intention to avail themselves of the provisions of this subclause.
(v) The employee shall satisfy the employer, upon request, that the circumstances meet the requirements

of this subclause.
(vi) Any dispute as to the application of this clause shall be subject to discussion between the employer

and the Union and, failing agreement, shall be referred to a Board of Reference for determination.
(c) Provided that the provisions of subclause (6) of Clause 7. - Distant Work of Part II of this Award shall not

apply.

____________________

2002 WAIRC 04914
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000

No. A17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 1019 OF 2001
CITATION NO. 2002 WAIRC 04914
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Mr J Ridley on behalf of the applicant and Mr R Heperman on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Rangers (National Parks) Consolidated Award, 2000 (No. A 17 of 1981) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 9. � Overtime: Delete subclauses (7)(a) & (d) of this Clause and insert the following in lieu thereof�
(7) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the

employer or be paid $8.10 for a meal, and if owing to the amount of overtime worked, a second or subsequent
meal is required he/she shall be supplied with each such meal by the employer or be paid $4.75 for each meal
so required.

(d) An employee required to work continuously from midnight to 6.30am and ordered back to work at 8.00am the
same day shall be paid $4.20 for breakfast.

2. Clause 14. � Conditions and Allowances: Delete subclauses (3), (5), (6)(c), (7)(d) & (8) of this Clause and insert the
following in lieu thereof�

(3) A Park Maintenance Employee who is the holder of an approved First Aid Certificate shall, in addition to his/her normal
rate of pay, be paid an additional allowance of $1.51 per week. This allowance shall be paid to Park Maintenance
Employees on their accrued days off.

(5) All employees, excluding Ranger classifications whose rates of pay are specified in subclause (1) of Clause 17. - Wages
of this Award, shall be paid an allowance of $17.68 per week to compensate for the disabilities associated with the
construction and maintenance industry.

(6) The following conditions shall apply to Park Maintenance Employees on vermin, plant or noxious weed control who are
required to use a toxic substance.
(c) The employee using toxic substances or materials of a like nature shall be paid 48 cents per hour extra. Employees

working in close proximity to employees so engaged shall be paid 39 cents per hour extra.
(7) (d) An employee required to wear protective clothing or equipment for the purpose of this subclause shall

be paid 48 cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of
the nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it or, in the event of disagreement, the Western Australian Industrial Relations Commission so determines.

(8) All Park Maintenance Employees called upon to clean toilet closets shall receive an allowance of 48 cents per closet per
week and for these purposes one metre of urinal shall count as one closet and three urinal stalls shall count as one closet.

3. Clause 17. � Wages: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) A Park Maintenance Employee placed in charge of others shall, in addition to his/her ordinary rate, be paid the following

weekly allowance�
In charge of - $

less than three other employees 13.40
three to six other employees 23.40
more than six other employees 28.80

____________________

2002 WAIRC 04909
WARD ASSISTANTS (MENTAL HEALTH SERVICES) AWARD 1966

No. 35 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MINISTER FOR HEALTH, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 966 OF 2001
CITATION NO. 2002 WAIRC 04909
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
Having heard Mr J Ridley on behalf of the applicant and Mr M Taylor on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Ward Assistants (Mental Health Services) Award 1966 (No. 35 of 1966) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 1st day of March 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 16. � Post Mortem Attendance: Delete this Clause and insert the following in lieu thereof�

16. - POST MORTEM ATTENDANCE
A worker carrying out mortuary duties in connection with post mortem examinations, shall be paid an allowance of $2.65 per body
provided that if a worker is assisting another worker in carrying out such mortuary duties he or she shall be paid in lieu of the
foregoing allowance, an allowance of $1.80 per body.
2. Clause 21. � Uniforms: Delete subclause (7)(d) of this Clause and insert the following in lieu thereof�
(7) General�

(d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to
the employee. Provided that in lieu of such free laundering the employer may pay the employee $1.26 per week
to partly cover the cost of same.

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2002 WAIRC 04959
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
JOHN LYSAGHTS (AUST) LTD., RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 11 MARCH 2002
FILE NO. APPLICATION 1962 OF 2001
CITATION NO. 2002 WAIRC 04959
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 6 November 2001 the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Division, WA Branch applied to the Commission to vary the John Lysaght
(Australia) Limited Award No. 27 of 1967; and
WHEREAS on 17 December 2001 the Commission requested the Applicant to advise of the status of the application; and
WHEREAS by 25 February 2002 no advice had been received by the Applicant in this matter and a For Mention hearing was listed
for 15 March 2002; and
WHEREAS on 7 March 2002 the Applicant sought leave to discontinue the application and the Commission granted leave.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.



454 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

AWARDS/AGREEMENTS—Interpretation of—
2002 WAIRC 04864

ANDERSON FORMRITE PTY LTD/CFMEUW COLLECTIVE AGREEMENT 2001�
DISCONTINUED BY LEAVE

ANDERSON FORMRITE PTY LTD / CFMEUW COLLECTIVE AGREEMENT
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANDERSON FORMRITE PTY LTD (ACN 097 507 652), APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 233 OF 2002
CITATION NO. 2002 WAIRC 04864
_________________________________________________________________________________________________________

Result Leave granted to discontinue
Representation
Applicant Mr A Drake-Brockman of counsel
Respondent Ms J Harrison
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 15th day of February 2002 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT the application be and is hereby discontinued by leave
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04903
WATER CORPORATION PAY AND ALLOWANCES AGREEMENT 2000

�DISIMISSED
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS� UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, W.A. BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 5 MARCH 2002
FILE NO. APPLICATION 1194 OF 2001
CITATION NO. 2002 WAIRC 04903
_________________________________________________________________________________________________________

Result Application pursuant to s.46 dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 5th day of September 2001 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties sought time to have further discussions; and
WHEREAS by emails to the Commission dated the 27th and 28th days of February 2002 the Applicant�s representative advised the
Commission that the matter was resolved and could be dismissed;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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AGREEMENTS—Industrial—Retirements from—
AUSTRALIAN FINE CHINA ENTERPRISE AGREEMENT 1998

No. AG 281 of 1998
IN THE WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
No. 284 of 2002

IN THE MATTER of the Industrial Relations Act 1979
and

IN THE MATTER of the filing in the
Office of the Registrar of a Notice

of Retirement from Industrial
Agreement in accordance with
section 41(7) of the said Act

The Federated Brick, Tile and Pottery Industrial Union of Australia (Union of Workers) Western Australian Branch will cease to be
a party to the Australian Fine China Enterprise Agreement 1998 No AG 281 of 1998 on and from the 21st day of March 2002.
DATED at Perth this 18th day of February 2002.

J.A. SPURLING,
Registrar.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
Application No. A 1 of 2002

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "BIBRA LAKE FABRICATION WORKSHOP AWARD"

No. A1 of 2002
NOTICE is given that an application has been made to the Commission by Bulkwest Engineering Pty Limited under the Industrial
Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.

3    AREA AND SCOPE
This award relates to all work performed by employees employed by Bulkwest Engineering Pty Ltd in the State of Western
Australia in any calling mentioned in Clause 25 � Wages of this award.

4   TERM
The term of this award shall be for a period of two years.

25   WAGES
(1)(a)

Tradesperson Level 4
Tradesperson Level 3
Tradesperson Level 2
Tradesperson Level 1
Maintenance Employee Level 4
Maintenance Employee Level 3
Maintenance Employee Level 2
Maintenance Employee Level 1
Driver Articulated Vehicle exceeding 20 tonne capacity
Driver Motor Vehicle exceeding 7 tonne capacity

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.
 (Sgd.) J.A. SPURLING,

[L.S.] Registrar.
13 March 2002.
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 04819

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 18 FEBRUARY 2002
FILE NO. P 43 OF 2001
CITATION NO. 2002 WAIRC 04819
_________________________________________________________________________________________________________
Result Application P 43 of 2001 dismissed in the public interest
Representation
APPLICANT MS M IN DE BRAEKT
RESPONDENT MR R BATHURST (OF COUNSEL)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application to the Public Service Arbitrator which the Form 1, Notice of Application describes as being �for actions

and/or decisions, and/or any related matter or thing of the respondent, specifically in relation to the substandard performance
and disciplinary proceedings taken against Mr Ross Emerson, an employee of the respondent, to be reviewed, nullified,
modified or varied, as the Public Service Arbitrator, in his/her jurisdiction, determines upon the hearing of the matter.�

2 The applicant seeks the following orders:-
1. The disciplinary and substandard performance processes taken against Mr Emerson by the respondent, as commenced

in December 2000, are hereby void ab initio.
2. The respondent is prevented from taking any such action against Mr Emerson in the future, in any way connected

with the allegations made in the substandard performance and disciplinary processes commenced by the respondent
against Mr Emerson, in December 2000.

3. Within 7 days of the date of this Order, the respondent is to have prominently stamped each and every page of all
documents produced and or considered in relation to the abovementioned actions and processes of the respondent, and
copies thereof, with the word �VOID� in red ink.

4. None of the abovementioned documents are to be kept on Mr Emerson�s personal file, and there is to be no reference
on Mr Emerson�s personal file, to the existence of such documents.

5. All of the abovementioned documents are to be stored in one secure location in sealed and dated envelopes, and
access to the files by any person is to be restricted and shall only occur in the presence of Mr Emerson and/or the
Civil Service Association Inc.

6. The respondent shall within 14 days of the date of this Order, provide to Mr Emerson and the Civil Service
Association Inc, by receipted delivery, with sworn affidavits that it has fully complied with all of the requirements in
the abovementioned Orders.

3 On 27 November 2001, the applicant also filed an application for discovery, production and inspection of documents in
relation to the disciplinary and substandard performance processes against Mr Emerson. The Arbitrator then convened a
conference for the purpose of attempting to resolve the matter of discovery between the parties. During the course of the
conference the respondent advised that it had in fact ceased the disciplinary and substandard performance process.

4 The parties were to have further discussions as to the issue of discovery and the applicant then requested that the matter be
called on again. At a conference on 22 January 2002 for the purpose of dealing with this matter in respect of discovery, the
respondent provided to the Arbitrator a copy of a letter dated 18 January 2002 addressed to Ms in de Braekt, the officer of the
applicant dealing with this matter, and this letter notes�

�As previously stated to you before the Commission, the recent disciplinary and substandard performance proceedings
�Proceedings� against Mr Emerson were discontinued because my client had concerns that not all of the procedural
steps under the Public Sector Management Act 1994 for the conducting of the Proceedings had been fully complied
with.
My client undertakes that no further disciplinary or substandard performance processes will be commenced or re-
instigated against Mr Emerson in relation to the issues that were the subject of the Proceedings.
My client further undertakes that any documents regarding the Proceedings will not be kept on Mr Emerson�s personal
file but will be stored separately with a notation on the file that the proceedings were discontinued and are not to be
taken into account in dealings with Mr Emerson.�

5 The applicant maintains that the application for discovery ought to proceed with a view to the substantive application being
dealt with. On the other hand the respondent argues that the discovery application ought not proceed on the basis that further
proceedings in respect of the substantive matter are not necessary or desirable in the public interest. The respondent also says
that the Arbitrator ought to exercise its discretion pursuant to s.27(1)(a) to dismiss, or not hear further the substantive
application in the public interest. The respondent says that the orders sought have, in effect, been met.

6 On the other hand the applicant says that what is sought by the orders is the voiding of the report and the processes, and that
the respondent does not have the power to void anything. It says further, there are substantive adverse findings against Mr
Emerson contained in the report which was produced as a result of the process and that �the only effective, proportionate and
appropriate means of achieving any real extraction (of the knowledge of the report which is said to be embedded within the
organisation�s knowledge) is to have the Arbitrator make an Order voiding the processes and report.� It says the decision of the
Arbitrator is able to be accessed by the public whereas the respondent�s undertakings are not so accessible. It says it is
beneficial to the respondent to �sweep the matter under the carpet� and it is in the public interest to have such matters, in effect
�see the light of day�. The applicant says that there are outstanding issues which require that Mr Emerson be provided with the
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opportunity of public vindication proportionate to the harm caused to him by the respondent�s unlawful conduct in its
undertaking of its processes. It has also said that the respondent has given no undertaking that it will publicly announce the
discontinuation of the proceedings against Mr Emerson, nor is there any explanation of the respondent�s neglect to properly
apply the provisions of the Public Sector Management Act 1994 (�the PSM Act�).

7 It is also suggested by the applicant that the report arising from the investigation is likely to be accessed by any persons in the
future and that only the voiding of the process would provide the necessary conclusion. The applicant also says that discovery
of the report is necessary to enable Mr Emerson to examine the accusations which have been falsely made against him.

8 The initiating Notice of Application has attached a Schedule A setting out 44 numbered grounds, 28 particulars and 6 orders
sought. The applicant�s application for discovery, production and inspection of documents contains 10 grounds and 8 orders
sought. When the parties indicated that they sought the Arbitrator to make rulings in respect of the discovery application and
the respondent�s application to dismiss, the applicant indicated that it would put forward a one page submission consisting of
additional points in dot point form to deal with those matters. Yet, the applicant filed a detailed, 9 page submission dealing
with those matters. The respondent�s submissions are brief and to the point. The applicant then provided a reply to the
respondent�s submission. It is not my intention to deal with each and every issue raised by these submissions, but to firstly deal
with the respondent�s application to dismiss on the grounds that the substance of the substantive application has been met and
that it is not in the public interest to proceed with the matter further.

9 By virtue of s.80G(1) of the Industrial Relations Act 1979 (�the Act�) the Arbitrator has the powers set out in s.27(1)(a) of the
Act. They include�

�(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it � 
(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or

determining the matter or part if it is satisfied � 
(i) that the matter or part thereof is trivial;
(ii) that further proceedings are not necessary or desirable in the public interest;
(iii) that the person who referred the matter to the Commission does not have a sufficient interest

in the matter; or
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof

discontinued, as the case may be;�
10 The substance of this application is reflected in the orders sought. That is, the applicant complains about the disciplinary and

substandard performance processes taken against Mr Emerson by the respondent and it seeks to have the whole process
declared void. The respondent has conceded that those processes �were discontinued because of concerns that not all of the
procedural steps under the Public Sector Management Act 1994 for the conducting of Proceedings had been fully complied
with.� The respondent has undertaken that �no further disciplinary or substandard performance processes would be
commenced or re-instigated against Mr Emerson in relation to the issues that were the subject of the Proceedings.� Further the
respondent says it �undertook that any documents relating to the Proceedings would not be kept on Mr Emerson�s personal file
but would be stored separately with a notation on the file that the Proceedings were discontinued and were not to be taken into
account in dealing with Mr Emerson.�

11 The Arbitrator�s proceedings are governed by the requirement, in accordance with s.26(1)(a) of the Act, that �it is to act
according to equity, good conscience, and the substantial merits of the case without regard to technicalities or legal forms�.
Although the respondent is not capable of �voiding ab initio� the disciplinary and substandard performance processes taken
against Mr Emerson, what it has done and has undertaken to do in respect of those processes means that the processes have
ceased and will not be re-instituted. The matter is effectively dead. The effect of these undertakings meets the purposes of
orders 1 and 2 as sought.

12 The respondent has undertaken to deal with the documents associated with the processes in a manner which, to the best of its
ability, has a similar effect to what is sought by orders 3, 4 and 5. Order 6 as sought is merely for confirmation of those actions.

13 In those circumstances, it is difficult to conclude that it is in the public interest for the Arbitrator to enter into an inquiry into
the disciplinary and substandard performance processes taken against Mr Emerson by the respondent, with a view to reaching
conclusions which the respondent appears already to have reached, and which the respondent has already dealt with. Mr
Emerson may want to �clear his name� or to be vindicated but in the circumstances I am not satisfied that the effect that has
been achieved by the respondent�s recognition and actions in respect of that process, means that the Arbitrator ought enter into
an investigation for the purpose of possibly vindicating Mr Emerson when there are no findings which have any status, such as
to require that Mr Emerson be vindicated. To enter into an investigation for such a purpose would be an abuse of process
which would result in considerable expenditure and waste of resources. The role of the Arbitrator is to deal with the effect of
matters and not with the legal form and technicality as might arise in other jurisdictions.

14 In all of the circumstances, I conclude that the substance of the application has been met and the application ought to be
dismissed in the public interest.

15 Accordingly, there will be no need to proceed with the substantive application or any of the matters which arise from it. An
order shall issue for the dismissal in the public interest of the substantive application.

_________
2002 WAIRC 04820

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 18 FEBRUARY 2002
FILE NO. P 43 OF 2001
CITATION NO. 2002 WAIRC 04820
_________________________________________________________________________________________________________

Result Application P 43 of 2001 dismissed in the public interest
_________________________________________________________________________________________________________
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Order
HAVING heard Ms M in de Braekt on behalf of the applicant and Mr R Bathurst (of Counsel) on behalf of the respondent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT the substantive application P 43 of 2001 be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 04814
RE LEAVE WITHOUT PAY AND PERMISSION TO UNDERTAKE OTHER EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO. P 57 OF 2001
CITATION NO. 2002 WAIRC 04814
_________________________________________________________________________________________________________

Result Application for interim orders dismissed
Representation
APPLICANT MS M IN DE BRAEKT
RESPONDENT MR R BATHURST (OF COUNSEL)
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant seeks the following orders�

1. The respondent�s decision of 18 December 2001, to deny Mr Emerson permission to undertake paid employment in
the private sector, as an inquiry agent or private investigator is hereby void ab initio.

2. With immediate effect and until such time as Mr Emerson�s employment may be lawfully terminated, as per s.102 of
the Public Sector Management Act 1994, Mr Emerson shall be permitted to undertake paid employment in the private
sector, as an inquiry agent or private investigator, provided that Mr Emerson avoids all reasonably known potential
and actual conflicts of interest with his position as a public servant, and immediately advises the respondent in writing
of the nature of paid employment that he may undertake.

3. The respondent shall not take any disciplinary or other such action against Mr Emerson which is in any way
connected to the issues raised in this matter.

4. With immediate effect, Mr Emerson is permitted to be on leave without pay until 12 December 2003, unless before
this date, Mr Emerson�s employment should be lawfully terminated.

5. Mr Emerson�s personal records are to be accordingly amended by the respondent, and a copy of these Orders and
reasons for decision is to be placed and remain on his personal file by the respondent, within 7 days of the date of
issuing of this Order.

2 The applicant seeks interim orders pursuant to s.32(3) of the Industrial Relations Act 1979 (�the Act�) as follows�
1. With immediate effect, and until the final hearing and determination of this matter, Mr Emerson is able to undertake

paid employment in the private sector, provided that in so doing he avoids all reasonably known potential and actual
conflicts of interest with his position as a public servant, and immediately advises the respondent in writing of the
nature of paid employment that he may undertake; and

2. With immediate effect and until the final hearing and determination of this matter, Mr Emerson is to be considered on
leave without pay, and his records are to be amended accordingly; or

3. With immediate effect and until the final hearing and determination of this matter, Mr Emerson is to be considered on
sick leave without pay, and his records are to be amended accordingly; and

4. With immediate effect, the respondent is not to commence or progress any disciplinary action against Mr Emerson,
until the final hearing and determination of this matter, if indeed any such action may be warranted.

3 It should be noted that there are other applications before the Public Service Arbitrator concerning disputes between the parties
and between Mr Emerson and the respondent relating to difficulties in that employment relationship. Although those matters
are not strictly relevant to the matters to be considered in dealing with this application for interim orders, the applicant has
noted them and they provide some background to the relationship between the parties which colours this particular matter.
Those matters are Applications P43, P44 and P45 of 2001.

4 Applications P44 and P45 of 2001 are essentially identical, the only real difference is that in P44 of 2001, Ross Alexander
Emerson is the applicant whereas in P45 of 2001 the Civil Service Association of Western Australia Inc. is the applicant.
These applications deal with an offer of voluntary severance made to Mr Emerson by his employer in October 2001, and the
conditions attaching to that offer. The parties are in dispute as to the Public Service Arbitrator�s jurisdiction to deal with that
matter.

5 Application P43 of 2001 is an application relating to a disciplinary process undertaken by the respondent in respect of Ross
Alexander Emerson. This application is currently the subject of an application by the applicant for discovery and an application
by the respondent to dismiss the substantive application in the public interest.
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6 In respect of the relevance of the other applications it is noted that the applicant in the particulars of claim, set out in Schedule
A to this application, has set out some aspects of the history between the parties which relates to the matters raised in the other
applications. The particulars of most relevance in this matter are that Mr Emerson has been the subject of a disciplinary and
substandard performance process which has now ceased. Mr Emerson has been on leave from employment with the respondent
for some time.

7 I note at this point, that under normal circumstances, and in accordance with the scheme, objects and requirements of the Act,
the Arbitrator would deal with applications of this nature during a s.32 conference, submissions would be oral and informal in
that context, and reasons for decision would be constituted by the recitals at the commencement of any order rather than be in
such detail as in these reasons. However, given the nature of the application, the history of the matter and the approach taken
by the applicant in this and related matters before the Arbitrator, it seemed appropriate, although less than desirable, to deal
with this matter in such a formal way. I would hope that this will not be necessary in the future, and that the Commission�s
usual expeditious approach to resolving issues between parties will not be undermined.

8 The history of this matter is that the applicant, on behalf of Mr Emerson, requested leave without pay pursuant to Clause 24. �
Leave Without Pay of the Public Service Award 1992 (No. PSAA 4 of 1989) (�the Award�), and permission to undertake work
in the private sector, pursuant to s.102 of the Public Sector Management Act 1994 (�the PSM Act�) by letter dated
13 December 2001. A copy of this letter is attached to the Notice of Application in the substantive matter. This letter deals
with a request by the applicant that the respondent provide Mr Emerson and the applicant with a copy of the report into
allegations of substandard performance and misconduct in relation to Mr Emerson, and written reasons why those proceedings
had been discontinued. The letter also raises a dispute between the parties as to the respondent�s calculation of Mr Emerson�s
leave entitlement, seeks that his record be checked and that the applicant be advised of the outcome of that as a matter of
urgency. The letter also says�

�� If this requested check of annual leave reveals that Mr Emerson indeed has further annual leave owing to him, Mr
Emerson requests all of the outstanding annual leave to be provided to him immediately. Once such annual leave is
provided to Mr Emerson, or once Mr Emerson is found to have no further outstanding annual leave entitlements, Mr
Emerson then requests approval for leave without pay in accordance with Clause 24 of the Public Service Award 1992, to
be effective from the end of such annual leave period and until 2 years thereafter. Mr Emerson also requests permission
under section 102 of the Public Sector Management Act 1994 to immediately undertake paid work in the private
investigation and/or inquiry agents� industry. Of course Mr Emerson will diligently ensure, on a case by case basis that he
does not place himself knowingly in situations where a conflict of interest may reasonably exist.�

9 The letter sought a response by the close of business on Thursday, 20 December 2001 and also says �Please do not hesitate to
contact me � if any further information or clarification is required.�

10 The respondent replied by letter dated 18 December 2001�
� � Your request for two years� leave without pay, under clause 24 of the Public Service Award 1992, has been
considered and is denied.
Your request for permission under section 102 of the Public Sector Management Act 1994 to undertake work in the
private investigation and/or enquiry agent�s industry has also been considered and is denied. Furthermore, you are
instructed to provide me with written confirmation, within 7 days of the date of this letter, as to whether you have
engaged in any such work without your employing authority�s written consent.
I note that your last medical certificate expired on 2 November 2001 and that all your paid leave expired on 11 December
2001. Given your request for permission to work elsewhere, I can only assume that you are now fit to return to your
duties. You are, therefore, instructed to return to work immediately.�

11 It is said that Mr Emerson is unable to return to work in the �current managerial climate� and at a conference convened by the
Arbitrator on 7 January, 2002 he produced a medical certificate dated 3 January 2002, approximately two weeks after the filing
of this application. That medical certificate states that from 1 November 2001 he is �unable to work at Consumer Protection
due to stress. Fit to undertake alternative (sic) not related to above management.�

12 Mr Emerson is unwilling to attend for any other medical assessment. Mr Emerson relies on the medical certificate of his
General Practitioner. The respondent says that it is entitled to direct Mr Emerson to attend for a medical assessment. The
respondent says that in the circumstances, it is appropriate to have Mr Emerson attend for a medical examination in accordance
with Clause 22. � Sick Leave of the Award.

13 The applicant says that the interim orders sought are justified because the detriment �currently incurred by Mr Emerson as a
result of the respondent�s unlawful withholding of permission is not able to be rectified.� The orders would �minimise the
scope of events which would not be able to be resolved by the Commission�s arbitral powers�, and relieve the burden on
Mr Emerson of the respondent�s allegedly unlawful act, until the matter is heard and determined. The applicant also says that
�the orders would assist in preventing further industrial disputes caused by the respondent�s likely commencement of
disciplinary proceedings against Mr Emerson.� The applicant says that there is a substantial prima facie case to be tried being
the respondent�s failure to properly, lawfully and fairly apply its powers in respect of Mr Emerson.

14 The applicant says that the respondent did not attempt any communications with Mr Emerson or the applicant about the
application for leave without pay and his application pursuant to s.102 of the PSM Act for permission to undertake work in the
private sector, before making its decision. It says that if the respondent did not have sufficient information, the respondent was
obliged to get that information before making any decision. The applicant says that the respondent took irrelevant
considerations into account. It suggests that those irrelevant issues included whether Mr Emerson was fit to return to work, his
state of health, the appropriateness of his working in another job when he has a permanent public service position, his recent
absence on sick leave and annual leave, his defamation action against Mr Walker the respondent�s Fair Trading Commissioner,
the strategic advantage the respondent might obtain in other proceedings involving Mr Emerson, for example, the respondent
hoped to force Mr Emerson to resign, etc. The applicant cites the employer�s previous permission to Mr Emerson to work for
remuneration as a cricket umpire and says the current application is unreasonably refused. The applicant refers to the
respondent�s denial of natural justice due to Mr Emerson�s defamation claim against Mr Walker and his refusal to sign a
severance deed which contained unlawful conditions, and due to other proceedings before the Arbitrator.

15 The application for interim orders is made pursuant to s.32(3)(c) of the Act. This section provides�
�(3) Without limiting the generality of subsection (2) the Commission may, for the purposes of that subsection � 

�
�



460 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

(c) give such directions and make such orders as will in the opinion of the Commission � 
(i) prevent the deterioration of industrial relations in respect of the matter until conciliation or

arbitration has resolved the matter;
(ii) enable conciliation or arbitration to resolve the matter; or
(iii) encourage the parties to exchange or divulge attitudes or information which in the opinion of

the Commission would assist in the resolution of the matter;�
16 From the range of issues in dispute between the parties and between Mr Emerson and the respondent, and from my knowledge

of the history of the relationship between them, and of the current situation, I conclude that industrial relations between them is
far from harmonious. I have no reason to believe that granting or not granting the orders sought will make any difference to the
maintenance, improvement or deterioration of that relationship.

17 The orders sought would advantage Mr Emerson. The refusal to grant interim orders 1, 2 and 3 would maintain the status quo.
As to interim order 4, there is no evidence that the respondent is intending to commence or progress any disciplinary action
against Mr Emerson. However, it may be fair to assume that if interim orders 1 and 2 or 3 as sought are not granted and
Mr Emerson does not attend for work as directed, and does not undergo a medical examination if so directed by the
respondent, some action might be taken by the respondent.

18 The question of the possibility of the deterioration of industrial relations in respect of the matter must also be considered in
light of the merits and equity of the claim, and those matters are dealt with later in these reasons.

19 As to paragraph (ii) of s.32(3)(c), I am not satisfied that the issuing of the interim orders sought would enable conciliation or
arbitration to resolve the matter. There seems to be no impediment to conciliation or arbitration which would be remedied by
the interim orders sought. There is nothing within the orders sought which relates to paragraph (iii) of s.32(3)(c) to require
consideration.

20 The decision of the Full Bench in Thomas James Brown v The President, State School Teachers� Union of WA (Inc) & Others
(1989) 69 WAIG 1390 at 1393 sets out the tests to be applied to an application for interlocutory orders of this nature. Those
tests are that�

�The applicant must therefore establish:�
(a) That as a matter of discretion, it is just and correct for (the Arbitrator) to make the order in all the

circumstances.
(b) That, in fact, there is a substantial matter to be tried.
(c) That the (applicant) has a prima facie case for relief if the evidence on which the order is made is

accepted at (hearing).
In addition, the (Arbitrator) must consider:-

(a) The damage which may be done to the respondent by granting the order as against the damage to the
applicant if it is not granted.

(b) Any irreversible consequences of the granting of the order.
(c) The promptness or otherwise of the application.
(d) Any other relevant consideration.�

21 As to the first set of tests contained within Brown v The President, SSTU (supra), I will deal with the first test as to whether it
is just and correct, or equitable to make the orders sought, and the third, being whether the applicant has demonstrated a prima
facie case for relief if the evidence on which the order is made is accepted at hearing. I think the use of the terms just and
correct may also be considered to mean fair and equitable.

22 What are those circumstances, which should be considered when exercising discretion, which may make it fair and equitable to
make the orders sought? The circumstances are that Mr Emerson has sought two years� leave without pay and permission to
undertake paid work. The applicant provided little, if any, justification for this application to the respondent in the first
instance. The applicant seeks to justify that application to the Arbitrator on the basis of what can be fairly described as a
difficult relationship between Mr Emerson and his employer, based on the history between them. There is no particular
justification for the period of two years being sought. The provisions of clause 24 of the Award provide the employer with
discretion to grant an application for leave without pay. Subclause (2) says that every application is to be considered on its
merits and may be granted provided certain conditions are met. Those conditions are that the work of the department is not
inconvenienced and that all leave credits are exhausted. It is clear that there is no automatic right to leave even if the two
conditions are met. The application is to be considered on its merits. It is for any employee making such an application to set
out the merits of his or her application. A mere invitation to the employer to ask for further information, if required, is not
adequate when the onus lays with an employee to demonstrate the merits of the application.

23 In light of the difficulties in the relationship between the employer and employee, the failure to provide any information to
support the application for leave and for permission to work to enable its merits to be considered, to invite the employer to ask
for any other information, and then to complain about the employer�s refusal of the application and failure to seek further
information and to make assumptions about the basis of the employer�s refusal misunderstands, misrepresents or denies the
onus which falls to the employee in making the application for leave and permission to work in the first instance.

24 As to the reference to the employer previously granting Mr Emerson leave without pay this does not overcome the difficulties
faced by the applicant in this matter. There is nothing before me as to the circumstances under which any previous application
was made or considered.

25 Since his employer�s refusal of his application, Mr Emerson has provided a retrospective medical certificate, and he is
unwilling to attend for a medical examination at his employer�s instigation (See applicant�s letter, undated but received by the
Commission on 14 January 2002, at page 5). Yet, Mr Emerson claims that he is unable to work for the respondent because of
stress associated with that work situation, due to the management of the respondent. Clause 22(3) of the Award provides for
the Chief Executive Officer (�the CEO�) to direct that a medical examination be undertaken. It provides�

�(3) Where the Chief Executive Officer has occasion for doubt as to the cause of the illness or the reason for the
absence, the chief executive officer may arrange for a registered medical practitioner to visit and examine the
officer, or may direct the officer to attend the medical practitioner for examination. If the report of the medical
practitioner does not confirm that the officer is ill, or if the officer is not available for examination at the time of
the visit of the medical practitioner, or fails, without reasonable cause, to attend the medical practitioner when
directed to do so, the fee payable for the examination, appointment or visit shall be paid by the officer.�
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26 In submissions, the applicant says that �the respondent has not directed Mr Emerson to attend a �medical specialist� for
assessment� but merely foreshadowed its intention to so direct Mr Emerson. The applicant denies that the respondent has a
lawful ability to issue such an instruction to Mr Emerson, and has produced no evidence to justify any doubt as to
Mr Emerson�s medical condition. It says the respondent is obliged to put any reasons for doubt to Mr Emerson and provide
him with an opportunity to respond.

27 That the respondent might have a doubt as to �the cause of the illness or the reason for the absence� would not be unexpected
in the circumstances of this case. The respondent�s letter of 18 December 2001 notes that Mr Emerson�s last medical certificate
expired on 2 November 2001. It was not until the conference of 7 January 2002 that Mr Emerson presented a medical
certificate dated 3 January 2002 back dating his period of unfitness to work to 1 November 2001. Further, the applicant has
already made clear Mr Emerson�s unequivocal rejection of any suggestion that he attend for such an assessment.

28 The applicant says that this issue is not relevant to the matter before the Arbitrator. Having considered the context of the
application for leave and permission to work and its refusal, the substantive application to the Arbitrator, the application for
interim orders and the presentation of the medical certificate, I must say that this issue, and Mr Emerson�s flat rejection of the
respondent�s proposal in respect of the medical assessment, is relevant. It goes to the merits of whether the interim orders
should be issued, and particularly when interim order 3 sought is that Mr Emerson is to be considered on sick leave without
pay, and his records are to be amended accordingly.

29 Given the disputes between the parties, and in the circumstances of the provision of a medical certificate back dating the period
of unfitness to work, the respondent�s desire for a medical examination is understandable. In the circumstances, Mr Emerson�s
unwillingness is unreasonable.

30 I consider these two matters to be the most significant of the issues relating, as they do, to the fairness and equity to be applied
in exercising discretion and in considering whether a prima facie case might arise. They are to be weighed in the balance in
deciding whether interim orders should issue. Those two issues do not support the applicant�s claim for interim orders.

31 As to whether or not the applicant has a prima facie case for relief, if the evidence on which the order is made is accepted at
hearing, based on the material before the Arbitrator at this point, on one hand the applicant has failed to provide any more than
a bare request for leave and for permission to undertake private work, and the respondent has made a decision and has not
sought further information. I am not satisfied at this point, based on the material before me, that the applicant has established
on a prima facie basis more than that the applicant has provided no information as to the merits of the application to the
respondent and the respondent has merely considered the application for leave and permission to work without further attempts
to ascertain supporting material.

32 As to the third of the tests to be applied, the allegations raised in the substantive application do raise a substantial matter to be
tried. It is true that the applicant has raised allegations about the respondent�s conduct in its refusal to grant the request and
these raise serious questions, however, for the purposes of the application for interim orders it does not overcome the
considerations of fairness and equity and the prima facie case referred to earlier.

33 The question then arises as to any damage which may be done to the respondent by the granting of the orders as against the
damage to the applicant if they are not granted. There is no evidence that the work of the respondent would be inconvenienced
by the making of the orders, however, that is a matter to be weighed in the balance. What would occur is that without the
orders sought, Mr Emerson is denied the opportunity to take leave and to earn an income outside his substantive employment,
which employment is awaiting his return, pending the final hearing and determination of the matter. Section 102 of the PSM
Act and Clause 24 of the Award provide no automatic right to the employee to be granted permission to undertake paid work
outside his or her employment, or to take leave without pay and these are matters of discretion for the employer. I note at this
point that one would expect that the discretion of the employer ought to be exercised in a fair, objective and rational manner.
There would not be discretion to act in a capricious or arbitrary manner. So, although the employer has discretion, that
discretion must be exercised in accordance with appropriate principles.

34 The granting of the application, being for interim orders, would have no irreversible consequences if Mr Emerson were to
abide by the undertaking given by him. That is, that he will not engage in work which will create a conflict of interest. Such a
commitment would be required in any event. However, the mere fact that no irreversible consequences would arise does not
overcome the issues of merit and equity, and the prima facie case test.

35 As to the promptness or otherwise of the application it is quite clear that the application was filed within a matter of days of the
respondent refusing the applicant�s request. The Notice of Application (Form 1) was filed on 21 December 2001 and this was a
matter of three days after the letter from the respondent to Mr Emerson denying his application for leave and permission to
undertake other work.

36 Having taken into account all of the circumstances of this matter and applying the tests, I am not satisfied that the interim
orders sought are appropriate to be issued, particularly given Mr Emerson�s failure to provide the employer with more than a
bare request without addressing any issue as to the merits of his application, and his unwillingness to undertake a medical
examination following his provision of a back dated medical certificate after his employer refused his request.

_________

2002WAIRC 04813
RE LEAVE WITHOUT PAY AND PERMISSION TO UNDERTAKE OTHER EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO. P 57 OF 2001
CITATION NO. 2002 WAIRC 04813
_________________________________________________________________________________________________________
Result Application for interim orders dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard Ms M in de Braekt on behalf of the applicant and Mr R Bathurst (of Counsel) on behalf of the respondent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT the application for interim orders be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 04861
INTRODUCTION OF SHIFT WORK

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
CHIEF EXECUTIVE OFFICER, WA CENTRE FOR PATHOLOGY AND MEDICAL RESEARCH
(PATHCENTRE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO. P 51 OF 2001
CITATION NO. 2002 WAIRC 04861
_________________________________________________________________________________________________________

Result Application pursuant to s.80E withdrawn by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS by an email to the Public Service Arbitrator dated the 21st day of February 2002 the Applicant sought to discontinue
the matter;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 04877
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),
APPLICANT
v.
VICE CHANCELLOR, UNIVERSITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 27 FEBRUARY 2002
FILE NO. P 59 OF 2001
CITATION NO. 2002 WAIRC 04877
_________________________________________________________________________________________________________

Result Application pursuant to Section 80E withdrawn by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS by an email dated the 27th day of February 2002 the Applicant sought leave to withdraw the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________
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2002 WAIRC 04897
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, WATER AND RIVERS COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 1 MARCH 2002
FILE NO. P 2 OF 2002
CITATION NO. 2002 WAIRC 04897
_________________________________________________________________________________________________________

Result Application for an interim order dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to of Section 80E the Industrial Relations Act 1979, to the Public Service Arbitrator in
relation to a disciplinary process involving Mr Dewan; and
WHEREAS on the 1st day of March 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference, no agreement was reached; and
WHEREAS the Applicant sought an interim order in the following terms�

With immediate effect, the respondent be prohibited from continuing any disciplinary action (including but not limited to
any investigation, whether formal or informal) against Mr Dewan in relation to the allegations as stated in the
respondent�s correspondence to Mr Dewan on 1 June 2001;

WHEREAS the parties each addressed the orders sought, including opportunities for Mr Dewan to participate in redeployment
opportunities; and
WHEREAS having considered the arguments of the parties the Public Service Arbitrator decided that the application for an interim
order be dismissed on the basis that�

1. there is no obvious procedural breach in the disciplinary process undertaken to date in respect of Mr Dewan; the
disputes between the parties relate to matters of fact the interpretation of the facts and matters of alleged
unfairness, and those matters require assessments to be made as to credibility;

2. there is no significant detriment to Mr Dewan in the disciplinary process progressing to its conclusion
because�
a. Mr Dewan is on leave with pay; and
b. Mr Dewan�s status as a redeployee is not affected and opportunities for redeployment are still

available to him, as evidenced by the Office of Energy delaying its appointment processes in respect
of a position in which Mr Dewan has expressed an interest until the disciplinary processes involving
Mr Dewan have been finalised;

3. in the context of there being a statutory procedure laid down for dealing with disciplinary processes. the process
has yet to be concluded, and Mr Dewan has the right of appeal to the Public Service Appeal Board should the
process result in adverse outcomes for him.

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT the application for an interim order be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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INDUSTRIAL MAGISTRATE—Complaints before—
THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No M 284 of 2001

Date Heard: 21 February 2002
Date Delivered: 7 March 2002

BEFORE:  G. Cicchini I.M.
B E T W E E N :

The Australian Liquor, Hospitality and Miscellaneous Workers Union,
WA Branch

Claimant
and

Burswood Resort (Management) Ltd
Respondent

Appearances:
Mr J Rosales-Castaneda, of Counsel, appeared for the Claimant
Mr DM Jones of the Chamber of Commerce and Industry of Western Australia (Inc) appeared as agent for the Respondent.

Reasons for Decision.
The Facts
The Respondent is, and was at all material times, a corporation carrying on business in Western Australia.  It manages the
Burswood International Resort Casino.
The Claimant is an organisation of employees (a union) registered pursuant to the provisions of the Industrial Relations Act
1979 (WA).  The Respondent on or about 16 February 1995 employed one of its members, namely Pamela Donathy.  Since 3 June
1996 she has been employed in the dry-cleaning department as a Laundry Attendant Grade 2.
At the material time (5 December 2000) Ms Donathy�s employment with the Respondent was governed by the Burswood
International Resort Casino Employees Industrial Agreement 2000 (the agreement) which was registered by the Western Australian
Industrial Relations Commission on 30 December 1999.
By letter, which is undated but transmitted by facsimile on 5 October 2000, Paul Justice, an organiser with the �Burswood Resort
Union of Employees� (BRUE) wrote to the Respondent seeking approval to hold a paid union meeting on 5 December
2000 between the hours of 9.00 am and 12 noon.  The request was purportedly made pursuant to clause 34 of the agreement.
On 16 October 2000, Mr Paul Kennedy, on behalf of the Respondent, replied in the following terms:

�Dear Mr Justice
I acknowledge receipt of a facsimile transmission dated 5 October 2000 via your organisation from �BRUE�, wherein
notification is purported to be given of a Union meeting on 5 December 2000 pursuant to the Burswood International
Resort Casino Industrial Agreement 2000.  As you are aware, �BRUE� is not a registered party to this industrial
instrument and has no standing to give such notice.

Provided the necessary requirements of Clause 34 of the Industrial Agreement are appropriately complied with,
including correct notification, I have no difficulty with the date you have suggested.  I trust you will advise me
of your further arrangements as the date gets closer.  Unfortunately, I am unable at this stage to provide a venue
for this meeting.

Yours sincerely�
On 23 October 2000, Mr Justice again wrote to the Respondent, however, this time in his capacity as an organiser with the
Claimant.  He said in his letter:

�Dear Mr. Kennedy
I am writing in regards to the paid Union meeting that the Australian Liquor Hospitality and Miscellaneous Workers
Union is entitled to under clause 34 of the Burswood International Resort Industrial Agreement 2000.
As previously advised the Union intentions to hold the paid Union meeting on the 5th December 2000 between the hours
of 9.00 am and 12.00 pm.  I note in your letter dated 16th October that this date is expectable (sic) to the company.  As
you are unwilling at this stage to provide a venue if you cant provide this undertake by the 30th October the Union will
make it�s own arrangements.
If there is anything you wish to discuss regarding the contents in this letter please contact me on 9388 5400 or fax
9382 3986�

The Respondent did not reply.
BRUE in its capacity as �a section of the LHMU� advertised that a paid union meeting was to be held at G.O. Edwards Park
(opposite Burswood on Great Eastern Highway) on Tuesday, 5 December 2000 between the hours of 9.00 am and 12 noon.  The
reason given for holding the meeting was, inter alia, to discuss the renewal of the industrial agreement.
In its flyer to employees concerning the meeting, BRUE, in its capacity of being a section of the Claimant made the following
statement:

�All employees are encouraged to attend this important meeting.
Employees covered by the Industrial Agreement who are rostered to work during the meeting time will be paid for
attending the meeting
BRUE wrote to Burswood asking that AWA employees who are rostered to work also be paid for attending.  Burswood
has refused.

BRUE members and
Non-members welcome.�

(my emphasis added)
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Employees were also advised that between 10.45 am and 12 noon there would be a sausage sizzle.
The meeting was, in fact, held on 5 December 2000 between the hours of 9.00 am and 12 noon at the place indicated.  Pamela
Donathy attended that meeting.
Mr Justice testified that the actual meeting time was reduced because attendees had to change from their uniforms to ordinary
clothing prior to the meeting and then change back into their uniforms following the meeting.  He told the Court that the formal part
of the meeting, which included the delivery of speeches, concluded by 10.45 am.  Thereafter union business continued in the
collection of signatures for petitions whilst the sausage sizzle took place.  Employees left the meeting by about 11.30 am so as to
ensure that they were ready for duty at 12 noon.
At noon, Pamela Donathy returned to her workplace following the meeting.  Upon her return to her workplace she went to the staff
dining room in order to take her half hour lunch break.  Her supervisor prevented her from doing so, and instructed her to return to
work.  She returned to work as instructed.  She remained at work until 2.25 pm, being her normal finish time.
On the material day Ms Donathy had been rostered to work between 6.00 am and
2.25 pm.  On that day as on other days when she commenced at 6.00 am she was routinely rostered to take lunch at, or reasonably
close to, 11.25 am.  That had been the case since at least October 1999.  The lunch break was for 30 minutes in accordance with
clause 16(1) of the agreement.
Pamela Donathy was paid ordinary time rate of pay for that day.  She was paid her ordinary rate of pay for her work carried out
between 6 am and 9 am and that carried out between 12 noon and 2:25 pm.  She was also paid her ordinary rate of pay for the
period 9 am to 11.25 am whilst at the meeting.  She was not paid for her lunch break, which was rostered during the later part of the
meeting.
Ms Donathy�s attendance at the meeting occurred with the concurrence of the Respondent.
The Issues
The Claimant contends that Ms Donathy was entitled to be paid for the full 3 hours during which the meeting took place.  It says
that she was entitled to have her lunch break following the meeting and that the Respondent�s refusal to let her have her lunch break
following the meeting resulted in Ms Donathy working the full day without a lunch break.  As a consequence she is entitled to be
paid penalty rates in accordance with clause 16(1)(a) of the agreement for her work following the meeting.
Clause 16(1)(a) provides:

16.  MEAL AND REST BREAKS
(1)  (a)  Each employee, other than those employed in the classifications of Inspector and Croupier/Dealer, shall be entitled

to an unpaid meal break of not less than 30 minutes nor more than 60 minutes which shall commence after
completing not less than one hour 30 minutes and not more than 6 hours of any rostered shift.  Provided that
where it is not possible to grant the meal break during the above prescribed period, the said meal break shall be
treated as time worked and the employee shall, in addition to ordinary time rates, be paid 50 per cent of the
ordinary hourly rate applying to such employee, until such time as the employee is released for a meal, or until
the completion of the rostered shift, whichever is the sooner.

(my emphasis)
The Respondent paid Pamela Donathy the ordinary rate of pay for the 2.5 hours she worked following the meeting.  The Claimant
says that the Respondent, in fact, paid Pamela Donathy $29.56 for that period when it should have paid her $44.33 in accordance
with clause 16(1)(a) of the agreement.  Accordingly it claims the difference of $14.77, which it says is owing to its member.
The Respondent denies that it has breached the agreement.  It also denies that it is liable to pay the $14.77 claimed.  The
Respondent rejects the claim on two grounds.  They are:

1. That the meeting held on 5 December 2000 was not a meeting held pursuant to clause 34(4) of the agreement.
Accordingly the claim which is contingent upon the worker�s right to be paid for attendance at a meeting held pursuant
to clause 34(4) cannot succeed: and

2. In the alternative, if it is found that the meeting is one within the ambit of clause 34(4), that Pamela Donathy was
nevertheless not entitled to a lunch break following the meeting as she had already taken her lunch break during the
course of the meeting.

Determination of the Issues
I shall deal firstly with the issue of whether the meeting held on 5 December 2000 was one held pursuant to clause 34(4) of the
agreement.  In that regard a consideration of clause 34(4) is required.  It provides:

34. UNION DELEGATES AND MEETINGS
(1) �
(2) �
(3) �
(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in

accordance with the following conditions:
(a) At least fourteen days� written notice of such meeting is given to the Company by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Company being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.
A consideration of the clause in the light of the correspondence passing between the parties (as contained in exhibit 4) reveals that
subparagraph (a) of clause 34(4) was not complied with.  The Secretary of the union did not give written notice.  There was a
fundamental flaw in the process in that regard.
In his letter to Mr Justice dated 16 October 2000, Mr Kennedy, on behalf of the Respondent made it patently clear that strict
compliance with the provisions of clause 34 was required.  Any approval was subject to the same.
The letter to the Respondent dated 23 October 2000 from Mr Justice, in his capacity of organiser with the Claimant, did not comply
with the requirements of the clause.  Accordingly, there was never any approval granted to hold the union meeting.
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There can be no doubt that, as a matter of fact, a meeting organised by the Claimant was held on 5 December 2000.  There is also
no denying that the Respondent authorised its employees to attend the meeting and that it paid them for their rostered work time
spent at the meeting.  However, the Respondent was never under any obligation to do so. The Respondent�s act of allowing its
employees to attend the meeting and paying them for their time there resulted not from any legal obligation but rather because it
chose to do so.
The prerequisite requirement of proper notice to hold the meeting was never given.  Accordingly, approval to hold the meeting
pursuant to clause 34 was never obtained.  The meeting was not held under that provision.  The meeting that proceeded was not a
meeting falling within the auspices of clause 34.  It was a meeting held with the acquiescence of the Respondent but falling outside
the agreement.  Accordingly, therefore, the claim made pursuant to clause 16(1)(a) falls away given that it is contingent upon
Pamela Donathy attending a meeting held pursuant to the provisions of clause 34 of the agreement
I must say that I accept generally the submissions made by the Respondent on the issue.
Even if the Respondent had not been successful on that issue, it is evident that the Claimant�s claim cannot succeed in any event.  I
say that because clause 34(4)(c) provides that payment at ordinary time rate of pay is to be made for the period that employees were
rostered.
In this case Pamela Donathy was rostered to work until 11.25 am.  Her entitlement to pay was up until that time.  She then took a
lunch break between 11.25 am or 11.30 am until 12 noon.  She chose to have her lunch at the park.  She did not present herself at
the Respondent�s cafeteria.  Had she done so, the employer would have been required to supply her with a meal free of charge
pursuant to clause 17 of the agreement.
The Respondent�s obligation was to pay her for such period of the meeting that she was rostered to work.  Indeed that was within
the contemplation of the Claimant.  In its notice to employees the Claimant said:

�Employees � who are rostered to work during the meeting time will be paid for attending the meeting�.
The corollary of that is that if an employee was not rostered to work during the meeting, such employee would not be paid.
In this case, Pamela Donathy was not rostered to work for the period 11.25 am or 11.30 am to 12 noon.  That was her lunch break.
She was not entitled to be paid for that period.  Indeed she was not paid for that period.  In that regard I accept the evidence of Ms
Drimatis on behalf of the Respondent.  I accept her explanation with respect to exhibit 5.  I accept that a close consideration of the
same reveals that Pamela Donathy was not paid for the lunch period during which she attended the meeting.  I accept her evidence
that the payslip is partially misleading.
It follows, therefore, that on the material date Ms Donathy took her lunch break prior to her return to her workplace.  Accordingly,
she was not entitled to another lunch break.  Further, there is no evidence to suggest that her roster had been changed and that she
was entitled to take her lunch break from 12 noon to 12.30 pm.  Clause 34 does not have the effect of changing or displacing the
rostering arrangements.
In my view clause 34(4)(c) does not permit the interpretation sought by the Claimant.
I find that the Claimant has failed to prove its claim.

G. CICCHINI,
Industrial Magistrate.

WORKPLACE AGREEMENTS—Matters pertaining to—
2002 WAIRC 04973

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DANIA ALVAREZ-CAMEJO, GISELA BOROJEVIC, HELEN CASTILLO, APPLICANT

v.
READY WORKFORCE PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. WAG 7 OF 2001
CITATION NO. 2002 WAIRC 04973
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 7 June 2001, Dania Alvarez-Camejo and Others applied to the Commission for orders pursuant to the Industrial
Relations Act, 1979; and
WHEREAS on 7 August and 3 September 2001 the Commission convened conciliation proceedings between the parties and
following the matter was listed for hearing on 6 February 2002 at which time the decision was reserved; and
WHEREAS on 8 March 2002 the Applicants sought leave to discontinue the matter; and
WHEREAS the Commission having considered the matter has concluded that the application for discontinuance is not incompatible
with submissions made on behalf of the Applicants on 6 February 2002 decided to grant leave to discontinue.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 04885

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES REBECCA VALMINE ADAMIAK, APPLICANT

v.
ALL THINGS X-RAY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY 1 MARCH 2002
FILE NO. APPLICATION 472 OF 2001
CITATION NO. 2002 WAIRC 04885
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction. Contractual benefits granted.
Representation
Applicant Ms R.V. Adamiak appeared on her own behalf
Respondent Mr J. Sicard appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 Rebecca Valmine Adamiak (the Applicant) alleges that she was dismissed by Mr Edward Lee, Managing Director, of All

Things X-Ray Pty Ltd (the Respondent) on 16 February 2001 because she would not apologise to his daughter, Kathleen
Edmett or his son-in-law Sean Edmett, both of whom are employed by the Respondent. The Applicant makes application for
orders pursuant to s.29 of the Industrial Relations Act, 1979 (the Act) for compensation for the dismissal and for outstanding
benefits said to be non-award entitlements which were due to her when the employment contract came to an end.

2 The Applicant claims that she commenced employment with the Respondent on 31st May 1999 under the terms of a letter of
even date, the employment contract specifies that the number of duty days per week was to be three, �by arrangement with Mrs
Kathleen Edmett� (Exhibit S1).

3 A dispute arose between the Applicant and the Respondent; she claims she had worked between 31st May 1999 and 12th

February 2001 on Wednesdays to Fridays while her job share partner, Mrs Kathleen Edmett worked Mondays and Tuesdays.
On 24th January 2001 Mr Lee told the Applicant he was cutting her hours from six days a fortnight to five days because Mrs
Edmett wanted to work more. The Applicant had objected to this, she said that in response Mr Lee had said words to the effect
that if she had not miscarried a child in July 2000 she would have been going on maternity leave at about that time and his
daughter was therefore expecting more hours. This exchange caused the Applicant distress.

4 She was also distressed through events which had caused her pay not to be available on the days on which it was due. An
incident occurred on 25th January 2001 when to cater for a public holiday there was need to vary the pay day. As it happened
there was an error with the result that on the Monday 24th January 2001 when the Applicant was shopping there were
insufficient funds in her account to pay for what she had purchased, this caused her embarrassment. The Applicant admits she
was angry and deeply embarrassed at the time and when she rang Mrs Edmett to try and remedy the problem her tone of voice
was cross and upset however, she was not abusive in any way. Ultimately the Respondent was unable to immediately credit
funds to the account and the shopping was returned to the shelves as the Applicant could not pay for it.

5 When the Applicant next went to work on Thursday, 1st February 2001 Mr Lee told her that he wanted her to apologise to Mrs
Edmett. She objected because she believed she had acted reasonably, she denied she had shouted at Mrs Edmett but, on the
contrary was, in the circumstances, very courteous. She also told Mr Lee that was not the first time she had to return shopping
because of pay errors. He promised to investigate.

6 On 7th February 2001 the Applicant was again told by Mr Lee that she had to apologise to Mrs Edmett, this request was
contained in a letter, Exhibit E1, which was handed to the Applicant. The letter, amongst other things, drew attention to alleged
clerical input errors said to be the fault of the Applicant, it also told her that her grievance was not with the Respondent but
with the banking corporation responsible for processing the pays. In addition the letter drew attention to outgoing and
incoming emails from a personal associate of the Applicant which was said to be degrading of Mrs Edmett. Finally it was
alleged that the Applicant�s attitude was immature and inappropriate and she was placed on notice to improve her relations
with all the staff and to carry out her duties in an efficient and courteous manner, which also included a formal apology to
Kathleen Edmett and to Sean Edmett on the one hand for the so called unreasonable and outburst to Mrs Edmett and to Mr
Edmett for allegedly refusing to carryout work as he directed.

7 By the letter the Applicant was also told that her hours of work would be reduced to two days a week as a part of a Company
�re-organisation�. It gave her a target date of one week for evaluation of the contentions raised by the Respondent in the letter,
at which time there would be a review of the Applicant�s future employment with the Respondent.

8 These events left the Applicant upset again. She decided to respond in writing to the Respondent�s letter dated 6th February
2001 and produced a discursive reply which was given to Mr Lee on 15th February 2001 (Exhibit A3).

9 In the letter the Applicant denied that she was solely responsible for any errors affecting stock take, she pointed to the
involvement of Mrs Edmett in the preparation of those figures and said it was unreasonable that she (the Applicant) carry the
blame solely. She also suggested to Mr Lee that there were clerical errors made by the rest of the staff and that in any event
invoicing is done under the instruction of Sean Edmett and then checked by him prior to the posting of invoices. On these
grounds she contended she was not solely responsible for errors.

10 The Applicant declined to apologise to Mrs Edmett, she says she told Mr Lee there was no reason that she should because the
tone of her voice was relevant to the embarrassment she was suffering at the time, she was not abusive at all. According to her
understanding Mrs Edmett was responsible to ensure all staff were paid on time, if this had have been done she would have
suffered no embarrassment and therefore not spoken in a firm or stern voice to Kathleen.

11 The allegation concerning an offensive email was rejected the Applicant, on the contrary she said that the email had
congratulated her on being pregnant. It was only after the email arrived that time that the term �Company re-organisation� was
used to cut her hours. It was contended by the Applicant that she had twice previously raised with Mr Lee what she considered
to be unprofessional behaviour by Mrs Edmett. She told Mr Lee of telephone calls from Mrs Edmett to her home which were
abusive and drew to his attention that he did nothing about her complaint.
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12 Insofar as Sean Edmett was concerned the Applicant refused to apologise, she had done nothing wrong. She had been typing
an email for Mr Lee and when Sean Edmett had asked for a letter to be typed, she told him that she would do it after lunch.
Mr Edmett sat next to her for the whole of the time in that lunch break and made no comment at all about the letter; she typed
it immediately after the lunch break.

13 The Applicant then says on the following day at 5:00pm she was called into the office by Mr Lee and handed what she
described as a termination letter. The wording of the letter is important for the disposition of this application and is included,
formal parts omitted, hereunder�

�I am in receipt of your letter dated 16th February regarding my earlier warnings to you regarding your employment
with ATX and your integration with some team members.
Having read your reply I am disappointed to hear that you are not willing to apologize to Kathy and Sean and fear that
with your frustrations you are totally misconstruing the facts, including your reference to your pregnancy, that is so far
out of line that I am simply flabbergasted that you could have even come with that impression.
I therefore must give you notice that unless an apology is given to Kathy and Sean by no later than 9am Thursday 22nd

February 2001 I shall have no alternative than to cease your employment with ATX from that moment.�
Exhibit A4

14 The Applicant contends that when Mr Lee gave her the letter he said words to the effect that he had no alternative but to cease
her employment from that moment. She then contends that he told her to go away and think about what was in the letter and let
him know her decision. She says in her evidence that she told Mr Lee she did not need to think about it, she would not be
apologising to Mrs Edmett. Mr Lee then told her not to bother coming into work on Thursday, she took this to mean that she
was dismissed. She then says that Mr Lee escorted her to reception, took her front door keys and she left.

15 The Applicant says she was unfairly treated because the Respondent was in breach of her contract of employment by reducing
her duty days without notifying or consulting her. Nor did it inform her concerning the need to reorganise the Company�s
staffing which reorganisation resulted in a reduction in her work time. Mr Lee did not take any notice of her contentions
regarding the disputes with Sean and Kathleen Edmett; that he required her to apologise in the circumstances was
unreasonable, unwarranted and manifestly unfair and in any event should not be used for a basis for dismissal. The Applicant
says that Mr Lee�s judgement was clouded by his obvious favouritism for members of his family; therefore he lacked
impartiality and was not neutral. He had no interest at all in dealing with the allegations that the Applicant raised concerning
mistakes made by other people in the firm.

16 Evidence was received on behalf of the Applicant from an ex employee of the Respondent, Mr Shane Asplin and from the
Applicant�s partner Mr K Druce. The evidence of Mr Asplin in the main supported the Applicant�s work ethic while that from
Mr Druce was as a listener to a telephone conversation the Applicant had with Kathleen Edmett. The proceeding summary
sufficiently outlines the Applicant�s case.

17 The evidence of the Respondent�s witnesses who were Mr Edward James Lee, Mrs Kathleen Edmett and Mr Sean Edmett is as
follows.

18 The Respondent specifically refutes any allegation that the Applicant�s medical condition as a result of her miscarriage had
anything to do with changes to her working hours. On the contrary when the changes were made she was given opportunity to
discuss them with her partner and the changes were instituted later. The Applicant had been counselled about her input errors.

19  The Respondent submitted that during the incident involving the late pay, that the Applicant had been aggressive and abusive
in the telephone conversation. She was told that her conduct had been inappropriate and she was required to apologise for
swearing and the unreasonableness of the way she approached the matter. At all times she refused to acknowledge that the
Respondent had done all it could to ensure the pay transfer took place at the correct time.

20 In February 2001 there had been a developing tension caused by the Applicant�s conduct. It was open for the Respondent to
conclude that her emails to her friend in which she referred to bitches in the workplace could only refer to Mrs Edmett. What
happened was a severe personality conflict developed with Mrs Edmett and this was the source of constant tension in the
workplace. To defuse the situation, Mr Lee offered to conduct a meeting between the two women to address the issues but the
Applicant refused to take part. In his evidence Mr Lee says there was never ever aggressive behaviour towards the Applicant,
what he was trying to do was resolve the personnel problems within his operation so that it could operate in a normal way.

21 The Applicant was given a letter outlining the concerns that the Respondent had about her and was told that each of those
would be reviewed in one week. She was again told of the need to apologise to the Edmetts.

22 There were good and substantial reasons for the business to reorganise how it was deploying its workforce. Amongst which
was the need for Mrs Edmett to have additional time to rectify errors which were made by the Applicant in use of the
computer.

23 The Respondent says there is no evidence at all that there was a continual delay in pays, in fact to resolve the situation it
offered to pay the Applicant by cheque, which she declined. It was unreasonable of the Applicant, according to the
Respondent, to continue to blame it for errors in bank transfers.

24 There was a second letter of warning given to the Applicant on 16th February 2001 which clearly advised her that her job was
in jeopardy because of her behaviour. In order to remediate tension in the workforce the Applicant was given a week to
apologise to the Edmetts or face termination. Mr Lee says that he met with the Applicant after the receipt of her letter of 15th

February 2001 in which she did not acknowledge any of the Respondent�s concerns. He had drafted up a letter designed to give
her a further week to consider her position. He did not regard the letter as a termination letter, it was a notice to her that unless
she apologised to the Edmetts by Thursday, 22nd February 2001 that is another week on, the Respondent would have no
alternative than to cease her employment.

25 When the Applicant was told this she said she would not be apologising and she went down into the workshop yelling at other
employees that she had been sacked. Mr Lee did not ask her to leave immediately, she did so at her own volition, he did not
ask for her keys, he picked those up from her desk after she left them there.

26 It is the Respondent�s contention that there is no dismissal at all, the Applicant did not accept the Respondent�s instruction that
she be given a week to apologise, she removed herself from the workplace and there was therefore no unfairness in what
happened to her. This was particularly so given that Mr Lee was at pains to tell her not to make a quick decision. In addition he
called the Applicant after she left, hoping she had settled down and might review her position. However she did not take the
opportunity to do so.

27 Under s.29 (1) of the Act an industrial matter may be referred to the Commission, in the case of a claim by an employee that
he/she has been harshly, oppressively or unfairly dismissed from his/her employment or that he/she has not been allowed by
the employer a benefit, not being a benefit under an award or order to which he/she is entitled under the contract of service. It
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follows for the Commission to deal with the matter under s.29(1)(b)(i) that is a matter relating to an unfair dismissal, that there
must have been a dismissal. It is therefore a condition precedent to the exercise of the jurisdiction that an employee who seeks
to exercise their right to refer the industrial matter to the Commission to establish there was such a dismissal.

28 This provision of the Act is important in this matter because there is a dispute that a dismissal has taken place. Setting aside all
of the events which led up to the meeting between the Applicant and Mr Lee on 17th February 2001, for the Applicant to be
able to proceed with her claim for unfair dismissal she has to establish there was a dismissal on that day.

29 Whether there was or not depends upon the Commission�s finding, on the balance of probabilities, which version of the events
offered by the respective parties most likely occurred. As there are no direct witnesses to this, findings of credibility of
witnesses are important.

30 The Commission heard from the Applicant in person. It must be said that in the conduct of her case she was impressive and
calm and seemed to have a good grasp of the issues she needed to expose to the Commission. She appeared to be a determined
woman who would pursue with vigour what she thought to be right at the same time she appeared to be very closely and
emotionally involved with the events which had befallen her during her employment with the Respondent. While it would be
wrong to draw the conclusion that she deliberately constructed a story to support the contentions that she advanced to the
Commission it is easy to understand that in her pursuit to achieve what she thinks to be justice she may well have forgotten
some of the precise details of some critical events.

31 The evidence that was adduced to the Commission by her two witnesses does not add much to the Commission�s knowledge
about the crucial issues to be decided in this case.

32 On behalf of the Respondent evidence was heard from the principal, Mr Edward James Lee, I have no reason to doubt the
veracity of the evidence he gave the Commission. The evidence from Kathleen Edmett reveals tension between the two women
although I cannot find anything in her evidence which indicates she is deliberately trying to mislead the Commission. The
evidence of Sean Edmett is not impressive; he appeared to be a person of considerable lack of energy, although there is nothing
in his evidence which would indicate that he tried to deliberately mislead the Commission. Whether his evidence could be
relied upon to establish the course of events without any doubt is another question.

33 What the Commission has to determine is whether there has been a fair go all round, this test is set out in Federated
Miscellaneous Workers Union v Undercliffe Nursing Home (1985) 65WAIRG385 and is the seminal test albeit not the only
matter which needs to be taken into consideration. For instance the employer is entitled to run their business in the way they
think appropriate as long as they do that fairly, when affecting a dismissal it should not be done in the heat of the moment. An
employer should ensure that when tension is involved in a situation of dismissal that the employee involved has time to think
the matter through. The decision to be made must be made on balance and usually no one reason, except in cases of involving
gross misconduct, is sufficient to ground a dismissal.

34 In this matter what happened at the end of the relationship is of fundamental importance because the circumstances raise
questions as to whether the Commission has jurisdiction to deal with the application. Although it is open to find on the
chronology of events that the Applicant was employed on a part time basis, the evidence indicates that it was open to the
Respondent to employ the Applicant on a varying number of days per week and this occurred over the life of the contract
(Exhibit S1). It in my view was open to the Respondent to vary the hours and when it did although the Applicant did not like it
she nevertheless accepted it. It is also open to find that there commenced a tension between the Applicant and Kathleen Edmett
and this tension became worse, whether it was exacerbated by Mrs Edmett being the boss� daughter is a matter on which the
Commission cannot rule on with any certainty. However it was clear that Mr Lee regarded his daughter as having an important
role to play in the Company, because she was his daughter though, in times when there were arguments with the Applicant it
would not be strange that he would support the contentions advanced by his daughter about the cause of those tensions.

35 Whether Mr Lee was right or wrong in his assessment of the Applicant�s work, he nevertheless did what he was required to do
by the law in drawing the matters to her attention and he did so in writing. It is clear that she should have been aware that he
was concerned about the way she went about the Respondent�s business when she received the letter. As she is entitled, the
Applicant responded, but she did so in a way that rejected all of the issues the employer raised with her. A stance from which
she never retreated.

36 It is understandable that the Applicant had some difficulties with the conduct of Kathleen and Sean Edmett, for instance the
request for her from Mr Lee to apologise to Sean Edmett seems to be erected on a spurious base that the Applicant did not do
some typing from Mr Edmett when he asked her, that is she did not do it immediately. It is strange that if that is the case why
Mr Edmett sat next to her during the luncheon break without mentioning the matter, which I find that he did. It is therefore not
difficult to understand that the Applicant was somewhat puzzled by the requirement to apologise to this man for whom she
clearly had little respect and who clearly had done little to earn respect.

37 Notwithstanding the Applicant�s difficulties with the requirement to apologise as her employer had asked her to do so, she
continued to refuse, this refusal to apologise became the centre piece of the argument between the parties and by the time the
Applicant and Mr Lee met on 17th February 2001 it was an issue fundamental to Mr Lee to maintain the discipline in his
organisation.

38 As to the events that occurred on that day I find that that the story advanced by Mr Lee is more likely, on the balance of
probabilities, to be correct. His version is supported by the contemporary writing which is set out in Exhibit A4. It is clear from
the letter, which is cited earlier in these Reasons, that the Applicant was given another week to apologise. If the Applicant had
taken that week there was the opportunity during it to have further discussions with Mr Lee about the efficacy of that apology
and whether it should be unconditional, however she did not avail herself of that opportunity.

39 It is open to find that by the time this meeting took place the Applicant had it firmly set in her mind that she was being poorly
treated by Mr Lee, the apology became an emotional issue for her. She thought it was wrong that she had to apologise and
when she saw this was still a condition precedent for her for the continuation of her employment it is open to conclude and I
do, that it was too much for her. She either did not listen to Mr Lee carefully or certainly did not read the letter carefully
because she took it that she had been given a week�s notice. That is why I believe she asked the question about the payment of
notice to Mr Lee. It is open to find that the Applicant was upset and I think her recollection of the events is more likely to be
clouded by that upset than the recollection of Mr Lee and I conclude that his version of events is more likely than not the
correct one.

40 The Applicant was also given the opportunity, if she wanted it, to have further discussion about the matter but she did not take
it up, I think because in her mind she felt she already had been dismissed. That conclusion was incorrect, but it is not
inconsistent with her refusal to have discussions with Mr Lee, Kathleen and Sean earlier on, those discussions might well have
resolved the difficulty between the parties, but they never occurred so one can only speculate about that.

41 None of the notions which underlie constructive dismissal as they are described in The Attorney General �v- Western
Australian Prison Officers� Union of Workers [1995] 75 WAIG3166 arise here, this is a situation where the Applicant has
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taken a course of action which brought the contract of employment to an end at her behest, there is therefore no jurisdiction for
the matter to be referred to the Commission to be dealt with as an unfair dismissal and that part of the application will be
dismissed.

42 It is clear though if that is correct then the Applicant should have been given some payment for notice. Mr Sicard (of Counsel)
who appeared for the Respondent makes a concession in this respect and I am of the view that concession is properly made. As
a contractual benefit the Applicant is entitled to refer the matter under s.29 (1)(b)(ii) of the Act she has not been paid for
notice. That should have happened in the circumstances and an order will issue that she be paid two weeks pay. This will be in
sum of six days at $97.92 gross per day, making an amount of $587.52 gross, these figures are extracted from Schedule B of
the Applicant�s application for denied contractual benefits. The other contractual benefits have not been made out and the
claims for them will be dismissed.

43 These findings should not be taken to mean that the Applicant was not justified in raising a number of the issues that she did.
For instance the Respondent can not hide behind a bank for its failure to pay its employees on time. It should have a
contingency arrangement to ensure employees are paid as they are entitled under their contract of employment. Nor should it
be thought that Kathleen Edmett was a blameless innocent in these events. Why the applicant had to apologise to Sean Edmett
is also hard to follow. Unfortunately all of these problems, which on the face of it were resolvable by adults sitting down and
discussing them, were not resolved because the Applicant removed herself from the employment contract.

44 Orders will issue that there has been no dismissal, that part of the application will be dismissed for want of jurisdiction. The
claim for contractual benefits is made out to the extent two weeks pay will be granted for notice and an order in the sum of
$587.52 will be issued in favour of the Applicant.

_________

2002 WAIRC 04908
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REBECCA VALMINE ADAMIAK, APPLICANT
v.
ALL THINGS X-RAY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY 5 MARCH 2002
FILE NO. APPLICATION 472 OF 2001
CITATION NO. 2002 WAIRC 04908
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction. Contractual benefits granted.
_________________________________________________________________________________________________________

Order
HAVING heard Ms R.V. Adamiak on her own behalf and Mr J. Sicard (of Counsel) on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Application be dismissed for want of jurisdiction.
2. THAT the Respondent pay the Applicant the sum of $587.52.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 04925
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TYRON PAUL BARTELL, APPLICANT
v.
KENNETH GAZIUDDIN SHAIK T/A OUTDOOR SHADES WANGARA, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 5 MARCH 2002
FILE NO. APPLICATION 1998 OF 2001
CITATION NO. 2002 WAIRC 04925
_________________________________________________________________________________________________________
Result Application alleging unfair dismissal granted and for denied contractual benefits dismissed.
Representation
Applicant Mr T.P. Bartell
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 Mr Bartell has brought to the Commission a claim that he was unfairly dismissed and that he has been denied benefits under
his contract of employment. In his application he identified his employer as Outdoor Shades Wangara, but I am satisfied from
the evidence that the correct identity of his employer is Kenneth Gaziuddin Shaik (who Mr Bartell describes as the proprietor
of Outdoor Shades Wangara). Mr Bartell has requested that the name of the respondent be amended accordingly and I grant
that claim. Mr Bartell�s claim is therefore amended accordingly.
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2 Mr Bartell has given evidence under oath in this matter. I have no reason not to believe his evidence. Mr Bartell gave his
evidence without a great deal of hesitation and there is nothing in the material, either on the file or which he has provided,
which suggests that his evidence is in any way inaccurate. I am satisfied from Mr Bartell�s evidence that he was employed by
the respondent from 1 April 2001 as an Office Administrator and as a Design/Drafter. I am also satisfied, and I find
accordingly, that Mr Bartell was employed at a salary of $360.00 per week for a 40 hour week and I accept his evidence that
this was paid weekly to him and in cash.

3 If I turn to the day of his dismissal, I accept Mr Bartell�s evidence that on 23 October 2001 he arrived at work 15 minutes late.
He gives as his reason traffic delays and also that the lock on the gate had jammed. Whilst he was attempting to get through the
gate, the telephone rang and when he finally made it to the telephone, it was Mr Shaik. He asked Mr Bartell for the reasons for
his delay. Mr Bartell explained the reasons and I accept Mr Bartell�s evidence that, firstly, after that explanation Mr Shaik did
not at that stage dismiss him for being late and, further, I accept Mr Bartell�s evidence that over the course of his employment
he had not been late on any other occasion.

4 It appears from Mr Bartell�s evidence that the reason for the dismissal stemmed from something of an abusive attitude on the
part of his employer on that day over the telephone regarding Mr Bartell�s inability to find the name or telephone number of a
particular client. From Mr Bartell�s evidence, he states that the identity of the client was not apparent to him from Mr Shaik�s
description and he was not able to provide the name or telephone number. After an exchange of some language, Mr Bartell was
ordered to leave the premises and he did so by handing in his keys in at the factory to Mr Shaik�s wife.

5 Mr Bartell claims that his dismissal was unfair and after giving the matter some consideration, I conclude that it was. On Mr
Bartell�s evidence, and in the absence of the respondent there is no countervailing evidence, Mr Shaik had asked Mr Bartell to
provide the telephone number of a client. It was not apparent to Mr Bartell to which client Mr Shaik referred and there was no
telephone number on the message book near where Mr Bartell was standing.

6 In those circumstances, I can see no reason why Mr Shaik was entitled to dismiss Mr Bartell. In all other respects, on the
information that I have available to me, Mr Bartell has performed his work satisfactorily and there is no suggestion from Mr
Bartell, who has given his evidence under oath, that he had been warned regarding any aspect of his employment.

7 Accordingly, on the information available to me, I can see no reason why Mr Bartell ought to have been dismissed and
accordingly I find that his dismissal was unfair.

8 I turn to consider what is to be done about that and I find that Mr Bartell does not seek reinstatement, however he does seek
compensation in lieu of his dismissal. He states in his application that he is seeking compensation to recover costs of his debt
and to cover some loss of income.

9 In addressing the issue of compensation, it is necessary to find what loss Mr Bartell suffered. Mr Bartell has not given any
evidence of any costs or debts and I cannot make any finding in that regard. Mr Bartell however did give evidence, and I
accept that evidence, that he was unemployed for a period of some two and a half months. Further, if this dismissal had not
occurred, it is likely on Mr Bartell�s own evidence that he would have left the respondent�s employment in a month or two
because he would have actively sought alternative employment. On the information that I have available to me therefore, it
appears that Mr Bartell�s loss is the loss of the wages he would have otherwise earned for the two and a half month period
between the date of his dismissal and him finding alternative employment. I am also satisfied that Mr Bartell does not have any
ongoing loss, as the employment that he has found is at a greater salary than the salary he was earning at Outdoor Shades
Wangara. Accordingly, the loss for which it is appropriate to compensate Mr Bartell, is the wages that he would have earned
for the 10 weeks from his dismissal until the commencement by him of his current employment. I assess that loss as being the
sum of $3,600.00 being the sum of $360.00 per week by 10 weeks.

10 Accordingly, I propose to compensate Mr Bartell for that loss and would issue an Order that requires Mr Kenneth Gaziuddin
Shaik forthwith to pay Mr Tyron Paul Bartell the sum of $3,600.00 as compensation for the dismissal of Mr Bartell.

11 The other aspect of Mr Bartell�s claim is in two parts. Comprising of a claim for two weeks� annual leave, which he has
calculated as being $740.00 and an amount of $370.00 being one week�s severance pay.

12 There are two matters. Firstly, I have not been able to reconcile the arithmetic of his claim. According to Mr Bartell�s
evidence, his salary was $360.00 and on that basis his arithmetic would be out by some $10.00 per week. However, I am
satisfied from the evidence that Mr Bartell�s entitlement to annual leave is merely the entitlement that he had pursuant to the
Minimum Conditions of Employment Act 1993. His evidence is that the discussion that he had with Mr Shaik was that he would
receive four weeks� annual leave. The Minimum Conditions of Employment Act 1993 is by virtue of its terms implied into
every contract of employment and there is nothing in Mr Bartell�s evidence that suggests that his arrangements regarding
annual leave were any greater than the minimum conditions. I am of the view that as the enforcement of the Minimum
Conditions of Employment Act 1993 is a matter for an Industrial Magistrate. I do not have the jurisdiction to order that Mr
Bartell be paid the proportion of annual leave which remained to his credit at the conclusion of his employment, so the first
part of Mr Bartell�s claim is dismissed for want of jurisdiction.

13 The second claim is for one week�s severance pay. A more accurate description for this is one week�s pay in lieu of notice.
This is already encompassed within the compensation that is ordered for the unfair dismissal and accordingly the second part
of the claim is dismissed.

_________

2002 WAIRC 04926
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TYRON PAUL BARTELL, APPLICANT
v.
KENNETH GAZIUDDIN SHAIK T/A OUTDOOR SHADES WANGARA, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 7 MARCH 2002
FILE NO. APPLICATION 1998 OF 2001
CITATION NO. 2002 WAIRC 04926
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal granted and for denied contractual benefits dismissed.
Representation
Applicant Mr T.P. Bartell
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T.P. Bartell on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT Kenneth Gaziuddin Shaik forthwith pay Tyron Paul Bartell the sum of $3,600.00 as
compensation for the dismissal of Tyron Paul Bartell.

(2) THAT the claim by Tyron Paul Bartell that he is entitled to proportionate annual leave as a benefit due
to him under his contract of employment be dismissed for want of jurisdiction.

(3) THAT the claim by Tyron Paul Bartell that he is entitled to �one week�s severance� pay as a benefit
due to him under his contract of employment be dismissed.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 04979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES BOYLE, APPLICANT
v.
WA FORK TRUCK DISTRIBUTORS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 1195 OF 2001
CITATION NO. 2002 WAIRC 04979
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
Representation
Applicant Mr A Gill (of Counsel) appeared on behalf of the Applicant
Respondent Ms J Auerbach appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 James Boyle (the Applicant) claims that he was unfairly dismissed by WA Fork Truck Distributors Pty Ltd (the

Respondent) on 11 June 2001 from the position of Transport Manager. The Applicant told the Commission that he was
employed as a Transport Manager controlling and co-ordinating all transport sales, hire and service of machines for the
Respondent. He contends that the dismissal was unfair and seeks compensation.

2 The matter was heard by the Commission on the 7 February 2001. During the proceedings, after hearing the evidence of
the Applicant, the Commission advised Mr A Gill (of Council) for the Applicant that it was in a position to make a
decision on the matter but, for an abundance of caution, it would allow the Respondent to call it�s witnesses in order that
they be available for cross examination by the Applicant. Mr Gill invited the Commission to make its decision. Acting on
that invitation the Commission at page 37 of the transcript said ��If I was invited to do this now, I think the evidence is
overwhelming that your client is (not an employee) for the purposes of the act and I have (no jurisdiction) to deal with that
matter. That will be my decision I will reserve it though to put that decision in writing and explain the reasons for it. I will
apply the indicia that are set out in Vabu�s case.�

3 The evidence of the Applicant is that he was the Transport Manager for the Respondent as well as which he had his own
business; Perth Tilt Tray Services Pty Ltd (Perth Tilt Tray). He had at times employed up to three sub contractors. When
he commenced in the industry he owned one truck, as the business expanded he put on more trucks and sub contractors. In
the year 2000 around September he was asked by Mr Craig Putty who is, apparently, a Principal of the Respondent to take
over the position of Transport Manager. The Respondent�s business is in the state-wide hire, sale and service of fork
trucks. When the Applicant started with the Respondent they had two trucks and drivers of their own and his operations
supplemented the fleet.

4 The Applicant gave evidence that the Respondent had recognised that it did not have sufficient skills in management of
transport and eventually he had been asked to buy their two trucks and take over the organisation of their drivers. Prior to
this the arrangement was he would manage the Respondent�s two trucks with which he would integrate his own trucks.
For this he was to get a salary of $30,000 plus benefits including a mobile phone. As a result of the arrangement the
Applicant no longer drove a truck. He employed another person to do so. He also employed a clerical/secretarial person to
help him in the office.

5 Various duties the Applicant undertook were explained. They included organisation of deliveries of machinery all around
the country. This involved obtaining quotes and detailed scheduling. The Applicant claimed he usually started work
around 5.00 in the morning including Saturdays and Sundays if the need arose.

6 The Applicant explained the use of the Exhibit G1, an Invoice and Statement book in which various amounts are shown
which include GST. In effect he invoiced the Respondent for his weekly payments. This according to the Applicant was at
the direction of the Respondent�s Financial Controller. Allegedly this was necessary because it would not be appropriate
for the payments to be recorded in the Respondent�s wage records because it would be �classed as a second job and [the
Applicant] was already paying his own tax�.
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7 There is little more in the evidence in chief of the Applicant about the arrangements however he was subject to extensive
cross examination by Ms Auerbach who appeared for the Respondent. During the cross examination considerably more
information about the parties contractual arrangements was revealed. In response to questions from Ms Auerbach the
Applicant said that he or his organisation worked on a contracting basis. He had various clients for a number of years
before being offered the position of Transport Manager with the Respondent. His organisation, Perth Tilt Tray is run in
partnership with his wife. He splits income with her. The details of the Applicant�s financial statements are before the
Commission in Exhibit A3.

8 The Applicant had worked as the main sub contractor for the Respondent up until 1999. He gave evidence that his �wage�
was $538.00 a week + GST.

9 The Applicant answered various questions how he came to have use of the Respondent�s utility. He also admitted he put
several proposals together as to how the Respondent�s transport operation could operate differently (see Exhibits A1 and
A2). The Applicant admitted that he did work for WA Access Pty Ltd, another organisation operating from the same site,
assisting in dealing with quotes which came into the office from time to time. He employed an assistant who did invoicing
and helped out generally, answering the telephones for the different sides of the company, taking messages and orders.
The secretary was employed by Perth Tilt Tray the Applicant�s company.

10 During the cross examination the Applicant conceded that the arrangement was complicated but he said that he knew that
the Respondent was not going to give him an assistant, they had hired Perth Tilt Tray i.e his company to run the
management therefore he had to hire his assistant. The Applicant never signed a contract of employment. He had a hand
shake, did not work any fixed hours, if work needed to be done he did it. He was available any time over the weekends to
take the pressure off sales representatives.

11 The Applicant described the priority in which work would be allocated. The trucks belonging to the Respondent would be
used, then his and after that he would outsource work. He had sub contractors working who were paid by Perth Tilt Tray
at whatever rate he had negotiated with them.

12 The Applicant was shown Exhibit A2, a document headed D C Burrows Perth Tilt Tray Transport Account, which showed
all of the work had been done by Mr Burrows during that month together with the time, the price and the GST. The
Applicant confirmed that Exhibit A3 sets out his Company�s financial statements for the year ending 20 June 2001. The
Commission also received in Exhibit A6 a large number of remittance advices. The Applicant also gave evidence about
propositions he put to the Respondent concerning various proposals to operate the transport side of the business. He
admitted in cross examination that his current employment arrangements are completely different to the ones he had with
the Respondent.

13 The proceeding is a sufficient summary of the evidence for the purposes of these Reasons for Decision. Recently the
Commission, in the WA Builders Labour Painters and Plasterers Union v Geltray Pty Ltd trading as Roy Hart Steel
Fixing (Decision issued on 12 February 2000 are Unreported) I reviewed the law to be applied. I include hereunder what I
then wrote. Nothing I have heard in these proceedings has persuaded me to an alternate opinion.

�15. The authorities to be applied in a case such as this are well known, for instance the various tests are
described in the High Court in Stevens v Broderick Sawmill & Co Pty Ltd (1996) 160 CLR 16 and in The
Australian Builders� Labourers� Federated Union of Workers, Western Australian Branch v PB and
KA Brajkovich Pty Ltd (1991) 71 WAIG 23 and Gary John Hollis v Vabu Pty Ltd t/as Chris Courier (2001)
HCA 44.

16. Very little attention was given to this last authority by the advocates, this case is of interest as it indicates a
departure from the High Court from the classical test for employee/employer relations which as McHugh J
pointed out in His Reasons is:

��likely to unsettle many established business arrangements and have far reaching consequences for
industrial relations, for workers compensation law, for working conditions, for the obligations of
employers to make superannuation contributions and group tax deductions and for the payment of
annual and long service leave and taxes such as payroll tax. It would be likely to make employers
retrospectively guilty of a number of statutory offences. It is also arguable that departing from the
classical tests or their ordinary application might bring within s51(xxxv) of the Constitution workers
who have traditionally been regarded as outside that power.�

17. This case involved a claim by a pedestrian injured by the negligence of bike courier engaged by Vabu. At
first instance a trial judge held that the courier was an independent contractor and therefore that Vabu was
not liable for negligence of the courier.

18. The trial judge considered he was bound by an earlier decision on New South Wales Court of Appeal which
had concluded that couriers engaged by Vabu were independent contractors for the purposes of the
superannuation levy imposed on employers. In that case the Court of Appeal had heard evidence with
respect to motor vehicle and motorbike drivers engaged by Vabu but not bike couriers. However the Court
of Appeal appeared to reach a decision applicable differently to all couriers engaged by Vabu.

19. The decision on the trial judge finding that Vabu was not liable for negligence of the courier was upheld on
appeal with the Court of Appeal. The decision of the Court of Appeal was overturned on appeal to the High
Court which held that the courier was in fact an employee of Vabu and Vabu was therefore vicariously
liable for the courier�s negligence.

20. In its decision the High Court examined a number of indicia they are: written or oral terms of engagement,
skills and training, leave entitlements, provision and equipment of tools, remuneration, control and business
enterprise, public perception and policy considerations.

21. Concerning written and oral terms the High Court said �it should be noted that the relationship between
parties for the purposes of this litigation is to be found not merely in [the] contractual terms.� The system
which was operated there under and the work practices imposed by Vabu go to establishing �the totality of
the relationship� between the parties and this is what is to be considered (emphasis added).

22. As to the skills and training it was held that the skilled labour or labour which required special qualifications
would be indicative of an independent contract relationship however in Vabu the skills required did not
require any special training. As for tools and equipment the couriers provided their own bicycles and bear
running expenses, supply their own accessories and bear the costs of replacing any equipment. The High
Court found the Court of Appeal gave this factor greater weight than it deserved. The High Court pointed
out that the capital outlay required for couriers was relatively small and the equipment, in this case the
bicycle, was also a means of personal transport and a means of recreation.
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23. As for remuneration there was no scope for the couriers to bargain the rate of remuneration and it had not
changed for four years. Vabu did not withhold tax, or pay superannuation entitlements, couriers were paid
per delivery rather than the time period. Vabu withheld final pay until debts to it were repaid. According to
the High Court payment by results is not particularly indicative of an independent contract or relationship
but was instead �� the natural means to remunerate employees whose sole duty is to perform deliveries not
least for the ease of calculation and to provide an incentive more efficiently to make deliveries.�

24. Also far as control was concerned the High Court said that the lack of courier�s ability to have independence
to conduct the operations can be contrasted with situations where an individual ��accepted only that degree
of control and supervision necessary for the efficient and profitable conduct of the business he was running
on his own account as an independent contractor�. As I understand it the control test has historically been an
important criterion to consider when determining employment status, according to the decision of the High
Court in Vabu it is important to view not only the Principal�s contractual control but also the control the
Principal applies in practice to �contractors� when determining employment status.

25. Insofar as the business enterprise indicia was concerned the couriers were unable to make an independent
career as freelancers and could not generate goodwill as a courier. The High Court gave considerable weight
to evidence as to whether the couriers could be said to operating their business; this is in my view a
departure from the classical tests of employment status.

26. The final indicium which needs to be commented upon for the purpose of these Reasons is public
perception. In Vabu the couriers wore company uniforms and advertising and were the face of the company.
Vabu made little or no attempt to make the couriers personally identifiable. The only other employees were
based in despatch and had limited public contact. The Court commented that the couriers were central to
Vabu�s business and not form a supplemental part �...In this way Vabu�s business involved marshalling and
direction of labour of the couriers, whose efforts comprised the very essence of the public manifestation of
Vabu�s business. It was not case that the couriers supplemented or performed part of the work undertaken
by Vabu or aided from time to time; as two the documents relating to work practices suggest, to its
customers they were Vabu and effectively performed all of Vabu�s operations in the outside world.� The use
of these indicia is also a departure from the classical tests of employment status; it indicates the importance
of differentiating contractors from employees.�

14 I summarise the indicia to be applied as follows. They appear in paragraph 20 in the citation above and are written or oral
terms of engagement, skills and training, leave entitlements, provision of equipment of tools, remuneration control and
business enterprise, public perception and policies considerations.

15 I need to apply these indicia to the facts in this matter. I will make findings on the fact as I do so.
16 There were no written terms of agreement. There is no written contract between the parties. The Applicant said the

arrangements were on a hand shake. The question to be asked is what the totality of the relationship was and that is to be
discovered by examining the arrangements the parties had made between them. First of all dealing with salary, the
Applicant himself described his salary on a weekly basis as being a sum of money less GST. This is a very strange way
for an employee to describe their wage. In his tax return as shown in exhibit A3 the earnings for Perth Tilt Tray are shown
as transport income. There is no separate amount showing income in the form of wages, except under the heading other
income which was profit on sale of non current assets. However the accounts show that the Applicant�s company paid
salaries or wages in the sum of approximately $68,000 per year. The Applicant operated with no fixed hours; he worked
when it was required. He allocated work both to the Respondent�s drivers and to his own and outsourced work when he
needed too. In Exhibit A5 he produced as a result of an invitation given to him by the Respondent a number of proposals
to run the transport side of the Respondent�s business. The third of those proposals was for him to remain an employee of
the Respondent as Transport Manager with salary and benefits to be negotiated. There are other indicators in the evidence
that I do not need to highlight that made it abundantly clear that the totality of the relationship here is not one that is
normally described as one of employee and employer.

17 The Applicant brought with him years of skill and training in the management of the transport operation. It could be found
on the evidence that the reason he was in the position that he was because of the skills that he had in managing his own
company. He provided sophisticated equipment in the form of trucks which according to his financial statements were
either owned or leased by his company Perth Tilt Tray.

18 As for remuneration the $30,000 fee appears to be fixed but it is clear from the Applicant�s answers in cross examination
that hourly rates for the use of trucks could vary considerably. This was not a circumstance as in Vabu�s case that payment
was �The natural means to remunerate employees who sole duty is to perform deliveries not for least ease of calculation
and to provide an incentive for more efficiently to make deliveries.� The way remuneration was organised in this case is
fundamentally distinguishable. Even so although the High Court said in Vabu payment by results is not particularly
indicative of an independent contact or relationship it did not say that payment by results excludes an independent
contract.

19 It is open to find in the exercise of the so called manager�s position by the Applicant that there was no control by the
Respondent at all over what he did. For instance he alone determined prioritisation whose trucks would be used. This
situation is truly one where control was accepted �Only to that degree of control was supervision necessary for the
efficient and profitable conduct of the business he was running on his own account as an independent contractor� (see
Vabu). The important thing is to view not only the principal�s contractual control but also the control the principal applies
in practise. When that is done there is an absence of evidence of control by the Respondent in this matter of the Applicant
in his day to day activities.

20 In Vabu the High Court gave considerable weight to evidence as to whether the couriers in that case were operating their
business. An examination of the issues reviewed in Vabu if applied in this case lead to only be one conclusion and that is
that the Applicant was operating his own business at all times. Certainly he may have been co-ordinating the business of
the Respondent but that was only part of the total arrangement and was the subject of a contract between them not being a
contract of service.

21 Finally this is the case where if one looks at the public perception of the Applicant�s work where anything other than that
he operated the business would be apparent. As an illustration his trucks were in the livery of his company Perth Tilt Tray.
It is clear that he operated them as an owner operator. There is no room in the total relationship between these parties do
describe it as one of employer and employee and I so find on the indicia to be applied.

22 I find the Applicant is an independent contractor. He is unable to access the Commission through section 29(b)(1) of the
Industrial Relations Act 1979 for that reason the Commission has no jurisdiction to deal with the claim and it will be
dismissed.

_________
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2002 WAIRC 04978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES BOYLE, APPLICANT
v.
WA FORK TRUCK DISTRIBUTORS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 1195 OF 2001
CITATION NO. 2002 WAIRC 04978
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Mr A. Gill (of Counsel) on behalf of the Applicant and Ms J. Auerbach. on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Application be dismissed for want of jurisdiction.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 04930
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LYNN DIANE DAVIS, APPLICANT
v.
BLAXLAND PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY 8 MARCH 2002
FILE NO. APPLICATION 1074 OF 2001
CITATION NO. 2002 WAIRC 04930
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr R. Clohessy appeared on behalf of the Applicant
Respondent Ms J. Auerbach appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(given extempore as edited by the Commission)

1 On the 8th of June 2001 Lynn Diane Davis applied to the Commission for orders pursuant to section 29(1)(b)(ii) on the basis
that at the completion of her contract of employment with Blaxland Pty Ltd (the Respondent) there were outstanding benefits
available to her which had not been paid.

2 The essence of this dispute is that the Applicant contends that she was to be paid a commission based income, commission
based bonus payments and, where applicable, rent and referral fees payable on a pro rata basis.  Commission was to be paid at
the rate of 50% of gross earnings on sales, not reducible by any deductions made by the employer for superannuation or in fact
for any other reason.

3 Under the contract of employment her taxable income was a flat 50% of the gross commission received by the Respondent; her
superannuation entitlements were additional to such payment. That is the essence of what she says.

4 As I understand, what the Respondent says, it agrees that the taxable income consisted of a commission based income, bonus
payments, rent and referral fees. It made superannuation contributions in accordance with the Superannuation Guarantee
Administration Act, 1992 into a nominated fund for the benefit of the Applicant, and when the Act prescribed higher
superannuation contributions her rate of commission was decreased to take account of those.

5 The Commission has before it a number of documents that have been supplied by the parties. Before I examine the Applicant�s
verbal evidence I will review the documentary evidence.

6 It is open to find, and I do, that when the Applicant commenced work in 1993 that the remuneration was as described in a
memorandum dated the 5th of August 1993 (Exhibit A1). Under the heading �General Sales Commission Scales� the document
contains a schedule based on quarterly sales receipts. For instance, if the sales receipts are between zero and $25,000 then the
amount of payment on that was 47%. There is an ascending scale of sales and an ascending scale of earnings up to $60,000.

7 The document provides that a superannuation contribution of 3% would be paid and a   10% advertising allowance and a bonus
at the end of the quarter. The document also sets out property management referrals which constituted the other earnings to
which I referred and which I do not need to canvas for the purpose of this application. However, it is clear from the document
that the 50% of gross sales consists of 47% to be paid on the sales receipts with a superannuation of 3% making a total of 50%.

8 If it needed to be made any clearer that is how the pay advices are set out. Exhibit C1 shows how that is done quite clearly.
Exhibits A1 and C1 both show the same form of contractual arrangement.
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9 During the life of the contract, say in 1996, there was another document which described the remuneration. It is in much the
same style except that the amount of superannuation contribution paid is increased to 6% and the balance, the commission paid
to the Applicant, has been reduced to 44%. That is consistent with the contention of the Respondent that as the superannuation
guarantee increased there was a corresponding reduction in the amount of superannuation paid.

10  There is further evidence in Exhibit A5 that the same method of payment continued through into the year 2000. In a document
dated the 1st of July 2000 the Applicant was advised, confirmed by her signature on the bottom of the document, that the next
level of superannuation, which was then 8%, was to be applied to commissions from the 1st of July. There was then a
calculation method, example provided to the Applicant using as an example 100% commission based on a sales figure of
$2000. This clearly shows that the total staff benefit of 50% of the commission which would have been $1000 in total
consisted of an amount of $926 payable to the staff member, in this case the Applicant, and a levy sum of $74.08 which was
payable to the fund.

11 The sales staff were invited to make requests concerning salary sacrifice level and apparently that happened, at least on the
Applicant�s part, because on the 28th of July 2000 (Exhibit A6) she wrote to Cheryl, who is mentioned in the letter of the 1st
of July 2000, and described her understanding of the example. Clearly that example shows how the $1000 on the example was
to be divided and it showed how the Applicant wanted to have her tax deducted. These documents indicate a clear
understanding of the contractual structure at that time.

12 I have had the benefit of hearing the Applicant give evidence-in-chief and in cross-examination. I say without any hesitation I
think she was a perfectly honest witness. I believe what she told me. She was frank about how she understood the contract as
she was about her understanding of what the contract meant.

13 It is difficult sometimes for a lay person to appreciate the legal niceties of these contractual arrangements and what I gather
from the Applicant is that she freely admitted that she understood the structure of the arrangement between her and the
Respondent, but as time went by she thought it was unfair and she raised that issue of unfairness on a number of times with Mr
Bolton. Mr Bolton did not give evidence but I accept the evidence of the Applicant when she said she raised it, and that she
was concerned about the fairness of the arrangement. However, the concern about the fairness or not did not result in the
arrangement ever being changed.

14 The Applicant certainly did not give any evidence that it had and the documentation which creates a trail through the
employment relationship does not show a change which would constitute a variation to the contract so that it was in the form
that this application alleges. The Applicant�s own evidence clearly establishes that there was a form of contract which provided
that of the 50% commission a varying amount was deducted from superannuation with the balance being paid to the Applicant.
That is the clear position on the contract.

15 The law to be applied is set out in Simmons v Business Computers (1985 65 WAIG 2039). When acting under this section of
the Act, the Commission is to act judicially, it is to discover the terms of the contract as a matter of law, and give effect to
those terms, by issuing orders in favour of an Applicant, if it finds that there has been entitlement which has not been paid.

16 Specifically in embarking upon that task, the Commission does not look at the fairness of the contract. It is not similar to the
jurisdiction which resides in, say, the Industrial Commission in New South Wales where the fairness of employment contracts
can be tested.

17 I need to touch upon the issue concerning the professional indemnity. I accept the evidence from the Applicant that prior to
January 2000 the Respondent paid all of the professional indemnity. There seems to be no doubt about that, and I accept what
she says.

18 The Applicant, though, on the 11th of January received a memorandum from �all staff� which told of changes to professional
indemnity insurance (Exhibit A7). Why that was originated appears to be because of a letter from an insurance broker. On the
information before the Commission, that was not a letter which went to the Respondent as a letter from a broker to a client. It
was a letter sent to all Real Estate Institute of Western Australia (�REIWA�) members giving them advice about professional
indemnity insurance renewal and explaining to them that the scheme insurer, HIH, was no longer prepared to tolerate continual
losses. In due course, of course, that became more than obvious, and they wanted to increase the premium pool from
$950,000 to $1,500,000. The advice to REIWA was that the way that could best be done was by sharing the cost between the
member companies and the individual�s representatives. I also think it was done because of some cases where individuals had
been sued and had not been subject to cover, and in order that the insurance companies did not exercise subrogation against
those uninsured individuals, that was a good idea if they insured themselves.

19 That the preceding is a fair reading of the advice can be seen from Exhibit A7 in the page which has been signed by Neil Pozzi,
where it shows that the Respondent was required to pay $3124.15 to cover the company premium of the indemnity, whereas
the individual employees were to pay $272.16 to give the firm a total cover of $2 million.

20 This letter was presented to the Applicant. Her evidence is she felt she had to pay it, and she did. She later had some advice
from somebody whom she did not identify, that she should not have done so. As result she tried to raise with the Respondent
her concern about the unfairness of her having to pay the money.

21 I find when on the 11th of January 2000, the Applicant made a notation on a memo to Cheryl in the form of: �Will pay this via
personal cheque when the next commission is paid.� that constituted a variation to the contract, and she accepted that she
would pay the individual premium.

22 Whether she should have or not is a matter for people wise in hindsight. One could have said to her: �Well, your best advice
would have been to say: �I�m not going to do that even though you require me to do it.��, and that would have been sorted out
at the time. However, as a matter of law I find that the contract was varied so that there was a shared pay of the indemnity.

23 I will find that the Applicant�s claims have not been made out. I am required to dismiss the application. I specifically refrain
from making any comment on what I might think the situation is with the Superannuation Guarantee Act.

24 An Order to dismiss the application will be issued.

_________
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2002 WAIRC 04929
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LYNN DIANE DAVIS, APPLICANT
v.
BLAXLAND PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 8 MARCH 2002
FILE NO. APPLICATION 1074 OF 2001
CITATION NO. 2002 WAIRC 04929
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Clohessy for the applicant and Ms J Auerbach for the respondent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application for contractual entitlements be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
2002 WAIRC 04862

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN HITCHMAN, APPLICANT

v.
986 CORPORATION PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 21 FEBRUARY 2002
FILE NO. APPLICATION 1198 OF 2001
CITATION NO. 2002 WAIRC 04862
_________________________________________________________________________________________________________

Result Application for denied contractual entitlements granted.
Representation
Applicant Mr S. Hitchman
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The claim that I have before me, which I have previously referred to at the commencement of these proceedings, is a claim by
Mr Hitchman that, he was an employee of a company known as 986 Corporation Pty Ltd. His terms and conditions of
employment were such that, for the months of March, April, May and June of 2001 he should be paid the salary that he has
claimed and for the three quarters ending in June 2001, he should be paid the incentive payments that he has claimed.

2 Mr Hitchman has given evidence and in the absence of the respondent to cross-examine him, I have paid particular attention to
his evidence and I can state for the purposes of the record that I have no difficulty in accepting Mr Hitchman�s evidence. Not
only has he presented his evidence in a clear and, I find, credible way, he has also provided documents which without any
question, support that evidence. Accordingly, I find as follows.

3 Mr Hitchman was employed by a company known as 986 Corporation Pty Ltd ACN number 074 154 279. I am satisfied from
exhibit 1 that he was employed as a management consultant and, relevantly for this matter, he was to be paid an annual salary
package of $100,000 to be paid monthly in arrears. I am also satisfied that he is entitled to be paid an incentive equal to 15% of
the fees charged for the work done by him, billed to the customer.

4 I am also satisfied from Mr Hitchman�s evidence that certainly for the months that he has claimed, they being March, April,
May and June 2001, he has not been paid all or in some cases any, of the salary that he is due. I am satisfied from Mr
Hitchman�s evidence that he has attended work and performed work in accordance with his contract of employment over that
period of time. I am also satisfied that he has not been paid, which is supported by the evidence of exhibit 4. Exhibit 4 being
the e-mails sent between himself and the respondent which cover the fact that not only is he not being paid, but that the
respondent had cash flow difficulties.

5 Accordingly, I am quite satisfied that Mr Hitchman has made out his claim. I am also satisfied that for the two components of
his claim, they being salary and bonus, he has accurately calculated what is due. The first amount being for March, which I am
satisfied from his evidence, is a lesser amount than he would otherwise have claimed as it was a part payment. I am also
satisfied that the amounts for the remaining three months (being $7,917.00 each month) makes the salary he is due. This being
the salary effectively divided by 52 and less a certain amount which he has described as being an amount by way of salary
sacrifice.

6 I am satisfied then that an Order should now issue that requires 986 Corporation Pty Ltd to pay Mr Hitchman one amount of
$1,743.00 and then three amounts of $7,917.00, being by way of salary that is due to him under his contract of employment
which has been denied him by 986 Corporation Pty Ltd. I am further satisfied that the three amounts claimed by him (being
incentive payments for the three quarters ending 30 June 2001) are calculated in accordance with the manner in which his
incentive has been calculated. Accordingly I am satisfied that an Order should also issue that he also be paid amounts of
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$7,382.00, $119.00 and $1,800.00 being the incentive payments that are applicable to him for those three months. In each case
those payments are gross and they add up as I find to an amount of $36,793.00.

7 Therefore an Order ought now be issued requiring 986 Corporation Pty Ltd to pay forthwith Mr Hitchman the sum of
$36,793.00 gross; that being all entitlements due to him under his contract of employment which has been denied him by
986 Corporation Pty Ltd.

8 Order accordingly.
_________

2002 WAIRC 04882
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN HITCHMAN, APPLICANT
v.
986 CORPORATION PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 28 FEBRUARY 2002
FILE NO. APPLICATION 1198 OF 2001
CITATION NO. 2002 WAIRC 04882
_________________________________________________________________________________________________________

Result Application for denied contractual entitlements granted.
Representation
Applicant Mr S. Hitchman
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr S. Hitchman on his own behalf as the applicant and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT 986 Corporation Pty Ltd forthwith pay Stephen Hitchman the sum of $36,793.00 gross, being entitlements due to
him as wages and incentive payments under his contract of employment which it has not paid.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________
2002 WAIRC 04816

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES NOEL LEONARD KNIGHT, APPLICANT

v.
ALINTAGAS LIMITED, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 15 FEBRUARY 2002
FILE NO/S. APPLICATION 1248 OF 2001
CITATION NO. 2002 WAIRC 04816
_________________________________________________________________________________________________________

Result Claim for contractual benefits dismissed
Representation
Applicant Mr G McCorry (as agent)
Respondent Mr R Le Miere QC and Mr D Sash (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Noel Leonard Knight (�the

Applicant�) claims that he is owed benefits to which he is entitled under a contract of employment, not being of benefit under
an award or an order. The Applicant claims that he is owed benefits accrued as compensation for time not worked from 2 June
2001 until 16 October 2002. The benefits claimed are�

(a) $3,500.00 pro rata for long service leave;
(b) $8,167.00 pro rata annual leave;
(c) $12,791.00 being superannuation contributions.

2 The Applicant�s employment with AlintaGas Limited (�the Respondent�) ceased on 1 June 2001. The Applicant argues that he
is owed the aforementioned sums pursuant to express terms of his contract of employment, which guaranteed him employment
until 16 October 2002 or compensation to be assessed as if he worked until 16 October, 2002. It is common ground that when
the Applicant�s employment ceased on 1 June 2001 he was paid 71.60 weeks salary, calculated at the rate of his base salary
that he would have received if he had worked from 2 June 2001 until 16 October 2002. He was also paid 205.97 hours pay as
pro rata long service leave and 846.25 hours pay as accrued annual leave. Payments for pro rata long service leave and accrued
annual leave were calculated and paid until the date his employment terminated, namely 1 June 2001.

Background
3 The Respondent and its predecessors, the Gas Corporation and the State Energy Commission of Western Australia, employed

the Applicant from 5 December 1966 to 1 June 2001. At the time the Applicant�s employment ceased he was engaged as a gas
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supply administrator. Whilst employed by the Respondent and its predecessors the Applicant was a party to more than one
common law employment agreement. In 1999 the Applicant was employed by the Gas Corporation, which traded as
�AlintaGas�. On 31 January 1999 the Applicant entered into an employment agreement, titled �AlintaGas Employment
Agreement 1999� (�the 1999 Agreement�).

4 Pursuant to Clause 29.3(c) of the 1999 Agreement the following payments were required to be paid to the Applicant in the
event he was to be made redundant. Clause 29.3(c) provided�

�(c) If the Employee�s employment is terminated due to redundancy, the redundancy payment will be calculated as
follows�
(i) twelve weeks pay, in lieu of notice plus three weeks pay for each completed year of continuous

service (also taking into account previous continuous service with SECWA if the Employee
transferred to AlintaGas from SECWA);

(ii) calculations will be based on the Employee�s substantive classified ordinary rate of pay at the date of
termination; and

(iii) all accrued annual leave and long service leave will be paid out, including pro rata entitlements based
on the Employee�s substantive classified ordinary rate of pay at the date of termination. If the
Employee has less than three years of service the Employee will not be eligible for pro rata long
service leave entitlements.�

5 Sometime after the 1999 Agreement was entered into, a process was instituted for the �transfer� of employees from the Gas
Corporation to the Respondent when AlintaGas became a public company. In a �News Brief�, employees of AlintaGas were
notified that an agreement had been reached in principle between representatives from AlintaGas and the Unions for
transitional arrangements to �transfer� employees to the new corporation. These arrangements were to cover all permanent
employees, including the Applicant. Part of the agreed transitional arrangements was�

�A two-year employment guarantee from the point of sale with a redundancy package of twelve weeks in lieu of notice
plus three weeks for each year of service uncapped. The two-year employment guarantee will be couched in the same
terms as the DBNGP employment guarantee;�

6 It is common ground that the DBNGP Employment Guarantee is the �Dampier to Bunbury Natural Gas Pipeline Agreement
1997�, an agreement certified pursuant to the Workplace Relations Act 1996 by Senior Deputy President Polites on
19 February 1998. Clause 7.3 of the Certified Agreement provided�

�If an employee is terminated by the Employer for any reason, other than a valid reason relating to the employee�s
capacity or conduct, before the period of two years guaranteed employment has been completed, the Employer will
compensate the employee on a pro rata basis for the remainder of the period not employed. The compensation will
include any salary and work related allowances the employee would otherwise have earned and the provisions of Clause
13 of this Agreement shall apply.�

Clause 13 of the Certified Agreement provided:
�When an employee is terminated due to redundancy, the employee shall be entitled to 12 weeks pay inclusive of the
prescribed period of notice and an additional three weeks severance pay for each completed year of service.
The payment provided herein shall be in addition to any payment for accrued annual leave, long service leave, or
superannuation that may be due.�

7 Sometime prior to June 2000, the Applicant and other permanent employees of the Gas Corporation were provided with a draft
of the proposed contract of employment with the Respondent. Clause 4 of the proposed agreement provided�

�4.1 This Clause shall apply to employees previously employed by the Gas Corporation, and who have subsequently
accepted the offer of employment to transfer to AlintaGas Limited prior to the sale of the Gas Corporation.
Employees employed after the sale completion date are not affected by this Clause.

4.2 Subject to a termination of employment based on a valid reason relating to the Employee�s capacity or conduct,
each Employee is guaranteed two years employment from the date of sale in their current position and their
current terms and conditions of employment.

4.3 If an Employee is terminated by AlintaGas for any reason, other than a valid reason relating to the Employee�s
capacity or conduct, before the period of two years guaranteed employment has been completed, AlintaGas will
compensate the Employee on a pro rata basis for the remainder of the period not employed. The compensation
will include any salary the Employee would otherwise have earned and the provisions of Clause 30 - Redundancy
shall apply.

4.4 For redundancy, calculations will, for all purposes be based on the assumption the Employee had worked the full
two year period from the sale completion date, in addition to the previous continuous service provided with the
State Electricity Commission (SEC), the State Energy Commission of Western Australia (SECWA) and the Gas
Corporation.�

Clause 30.3(c) of the proposed agreement set out the formula for payment of redundancy pay. Clause 30.3(c) contained the
same terms as Clause 29.3(c) of the 1999 Agreement (see paragraph 4 of these reasons).

8 The Applicant together with a number of other employees in the Trading Division of AlintaGas wrote a letter dated 2 June
2000 to Mr Kevin Bishop, Acting General Manager of Trading raising a number of issues in respect of the proposed contract.
Mr J Cahill, Acting Chief Executive Officer of AlintaGas responded on 6 June 2000 and advised the Applicant and the other
employees that it was neither practical nor appropriate to attempt to negotiate individual employment contracts with employees
at the time whilst the transition from government to public ownership was ongoing. He stated that was a matter that could be
reviewed after the sale process was completed. In a letter dated 14 June 2000 the Applicant and the other employees attached a
paper setting out a number of issues including a suggested re-draft of Clause 4.3 of the proposed agreement. In a paper
provided to Mr J Cahill dated 14 June 2000 and titled �Issues Associated with Offer of Employment�, the employees suggested
that the last sentence of Clause 4.3 of the contract be replaced with the following�

�The compensation will include any salary the Employee would otherwise have earned and all entitlements, including
annual leave and long service leave, that would have accrued had the Employee been employed continuously up to the
date that this employment guarantee lapses. The provisions of Clause 30 � Redundancy shall also apply.�

9 Mr James Hennessy, General Manager, Regulatory Affairs, Supply and Strategy met with the Applicant and other members of
the Trading Division on 30 June 2000. At that meeting Mr Nigel Philip, the General Manager of the Trading Division, advised
the Applicant that he had a directive from the Respondent that it would not agree to amend the contract to include any of the
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amendments proposed by the employees. The Applicant testified that Mr Philip said that (Clause 4) �was only a salary
guarantee�. The Applicant also testified that Mr Hennessy made a similar comment at that meeting but that he (Mr Hennessy)
also said that �the employees, the way it�s written, have a very good case that it�s not written as if it�s an employee guarantee,
this is actually more than that, and if the employees wanted to take it further then they would have very good grounds to do so.
And that was Mr Hennessy�s comment, so I was more than happy to sign it on that basis.� Mr Hennessy testified that he
recalled telling the Applicant that there would be no changes to the contract and he (the Applicant) would have to sign the
contract or not at all. After the meeting the Applicant executed a contract in the form proposed by the Respondent.

10 The AlintaGas Limited Employment Agreement 2000 (�the 2000 Agreement�) executed by the Applicant, expressly stated in
Clause 2.1 that the 2000 Agreement arises from the sale of the Gas Corporation. Further that in anticipation of the sale,
agreement had been reached between the parties on employee transitional arrangements. Except for some minor changes to the
operation of the agreement in Clause 2 and Clause 4, the 2000 Agreement contained the same terms as the 1999 Agreement.

11 The Respondent sought to adduce evidence through Mr Gregory Larkin, Human Resource consultant as to what the
Respondent intended by the words used in Clause 4.3 and 4.4 of the 2000 Agreement. The Applicant objected to the
admissibility of the evidence. The evidence was led on the basis that the Commission would rule on its admissibility at the
conclusion of the case. The Applicant also made a similar objection to the evidence given by Mr Hennessy in respect of the
pre-contract negotiations, in particular the Applicant objected to the admissibility of the contents of the document titled �Issues
Associated with the Offer of Employment� and the matters raised at the meeting on 30 June 2000.

12 Mr Larkin stated in relation to Clause 4 of the 2000 Agreement�
�I drafted the wording of Clause 4 to specifically refer only to �salary� and not to any superannuation.
I also did not intend the words �for all purposes� in Clause 4.4 to be read into Clause 30.3(iii). The words �for all
purposes� were only ever to refer to the redundancy payment in Clause 30.3(c)(i).
The wording of Clause 30.3 was intended to stand on its own and the reference to the words �termination date� was
meant to reflect the actual date of termination.
When I used the words �for all purposes� I meant that to include the addition of days for shift work allowances as well as
notice pay and the severance pay component of the calculation.�

Submissions
13 In relation to admissibility of the evidence the Applicant makes the following submissions�

1) Clause 2.2 of the 2000 Agreement provides that the agreement represents the entire agreement between the
parties and supersedes and replaces all other contracts, understandings or arrangements.

2) The Respondent does not argue that the employment agreement does not represent the entire agreement.
3) When a court considers a document which is alleged to contain the terms of a contract that have been agreed

upon by the parties, it will attempt to give effect to that agreement in the light of their apparent intentions as
expressed in that document (see Preston v Luck (1884) 27 ChD 497 at 506-507 approved by Isaacs J in Life
Insurance Co of Australia Ltd v Philips (1925) 36 CLR 60 at 77).

4) As long as a written contract is capable of meaning, it will ultimately bear that meaning which the courts decide
upon; the question then becomes one of construction, of ascertaining the intention of the parties, and of applying
it (see per Barwick CJ in Upper Hunter County District Council v Australian Chilling and Freezing Co Ltd
(1968)118 CLR 429 at 436-437).

5) Having taken the trouble to produce a written contract, it is not permissible to have regard to the surrounding
circumstances to contradict the terms of that contract (see: Secured Income Real Estate (Australia) Ltd v. St
Martin�s Investments Pty Ltd (1979) 144 CLR 596).

6) It is only permissible to have regard to those circumstances to resolve any ambiguity in the document itself. As
said by Mason J in Codelfa Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 CLR
337 at page 352, the rule is�

��that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract
if the language is ambiguous or susceptible of more than one meaning. But it is not admissible to
contradict the language of the contract when it has a plain meaning. Generally speaking facts existing
when the contact was made will not be receivable as part of the surrounding circumstances as an aid to
construction, unless they were known to both parties although, as we have seen, if the facts are
notorious knowledge of them will be presumed.
It is here that a difficulty arises with respect to the evidence of prior negotiations. Obviously the prior
negotiation will tend to establish objective background facts which were known to both parties and the
subject matter of the contract. To the extent to which they have this tendency they are admissible. But in
so far as they consist of statement and actions of the parties which are reflective of their actual
intentions and expectations they are not receivable. The point is that such statements and actions reveal
the terms of the contact which the parties intended or hoped to make. They are superseded by, and
merged in, the contract itself. The object of the parol evidence rule is to exclude them, the prior oral
agreement of the parties being inadmissible in aid of construction, though admissible in an action for
rectification.
Consequently when the issue is which of two or more possible meanings is to be given to a contractual
provision we look, not to the actual intentions, aspirations or expectations of the parties before or at the
time of the contact, except in so far as they are expressed in the contract, but to the objective framework
of facts within which the contract came into existence, and to the parties� presumed intention in this
setting. We do not take into account the actual intentions of the parties and for the very good reason that
an investigation of those matters would not only be time consuming but it would also be unrewarding as
it would tend to give too much weight to these factors at the expense of the actual language of the
written contract.�

7) The language of the employment agreement is not ambiguous. Clause 4.4 expressly provides that for
redundancy, calculations will for all purposes be based on the assumption the Applicant had worked the entire
guaranteed two year period of employment. Annual leave and long service leave are express redundancy
provisions in the employment agreement.

8) Evidence of the course of dealing between the parties prior to the execution of the employment agreement
cannot contradict the plain meaning of the expression and the relevance and admissibility of any such evidence
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is expressly rebutted by a statement made by the Applicant on 4 July 2000 when he returned to the Respondent
a copy of the executed 2000 Agreement. In a letter dated 4 July 2000 he stated�

�As you are aware, I have had some reservations about committing to the offer without an
understanding of the terms and conditions of my employment. However, the channels that AlintaGas
has used to answer questions and provide information � News Briefs, letters from the CEO and
discussions with AlintaGas management � mean that I now understand the conditions under which
AlintaGas Limited will employ me.�

14 Mr Le Miere submitted that the Commission should approach the task of interpreting the 2000 Agreement by applying the well
known principles of interpretation of contract, in particular the following principles set out by the learned authors of Cheshire
& Fifoot�s Law of Contract (1997) (7th ed) at 10.33 & 10.34 should be applied in this matter�

�The court approaches the task of ascertaining the meaning of the parties� expressions from an objective point of view. So
in the case of a disputed clause in a commercial agreement �the essential question is what would reasonable business
people in the position of the parties have taken the clause to mean�. The parties may therefore be bound by the meaning
reasonably to be inferred in the circumstances, even if it does not confirm to the interpretation advanced by either.
�
In interpreting the expressions of the parties, the court will consider them in their context. Except to the extent to which
evidence is inadmissible, the court will as a matter of course take into account the objective background of the
transaction, that is, its factual matrix, genesis and aim, and the common assumptions of the parties.�

15 Mr Le Miere QC on behalf of the Respondent also pointed out that Mason J in Codelfa Construction Pty Ltd v State Rail
Authority of NSW (op cit) at pages 352�353 in a paragraph that followed the passage quoted above went on to say�

�There may perhaps be one situation in which evidence of the actual intention of the parties should be allowed to prevail
over their presumed intention. If it transpires that the parties have refused to include in the contract a provision which
would give effect to the presumed intention of persons in their position it may be proper to receive evidence of that
refusal. After all, the court is interpreting the contract which the parties have made and in that exercise the court takes into
account what reasonable men in that situation would have intended to convey by the words chosen. ��

16 Mr McCorry on behalf of the Applicant conceded that if the Commission finds that Clause 4.3 or 4.4 to be ambiguous, the
Commission may have regard to the evidence about the amendments proposed by the Applicant and the other employees to
Clause 4 of the 2000 Agreement as this evidence raises facts known to both parties. However in relation to the evidence of Mr
Larkin set out in paragraph 12 of these reasons, Mr McCorry contends on behalf of the Applicant, Mr Larkin�s evidence is
inadmissible even if I were to find Clause 4.3 or 4.4 ambiguous, as his evidence relates to facts not known to the Applicant and
is reflective of actual intention and expectations of the Respondent.

Is there ambiguity?
17 Both parties contend Clause 4.3 and 4.4 are not ambiguous. The Applicant contends that the plain meaning of Clause 4.3 and

4.4 is to place the Applicant in the position that he would have been if he had been employed until 16 October 2000. It is
argued that if the Commission was to accept the Respondent�s argument that Clause 4.3 only creates a salary guarantee
Clause 4.4 would be rendered redundant, as Clause 4.3 specifies that redundancy calculations are to be made in accordance
with Clause 30. It is contended on behalf of the Applicant that the words in Clause 4.4 �for redundancy, calculations will, for
all purposes be based on the assumption the employee had worked the full two year period from the sale completion date�,
when read together with Clause 4.3 the words �compensation will include� mean that entitlements to pro rata annual leave and
long service leave is to be calculated as if the Applicant�s employment ceased on 16 October 2002. If the Applicant�s argument
is accepted then the words in Clause 30.3(c)(iii), �all accrued annual leave and long service leave will be paid out, including
pro rata entitlements � at the date of termination� must be read subject to Clause 4.4 in that the calculations are to be made as
if the date of termination of employment was 16 October 2002 and not 1 July 2001.

18 The Respondent contends that�
(a) Clause 4.2 provides that an employee was guaranteed two years employment from the date of sale of the Gas

Corporation;
(b) Clause 4.3 provides for compensation if an employee is terminated by AlintaGas for any reason other than

relating to the employee�s capacity or conduct, then AlintaGas will compensate the employee on a pro rata base
for the remainder of the period not employed. Compensation is to be the salary the employee would have earned
and the benefits in Clause 30;

(c) by the use of the words �The compensation will include any salary the employee would have earned�, does not
mean that matters that are not specified in payments or benefits in the Clause are to be included. In particular
the words �will include� mean �shall consist of�.

(d) the words in Clause 4.4 referring to �for all purposes be based on the assumption the employee had worked the
full two year period � in addition to the previous continuous service provided with � SEC � SECWA and the
Gas Corporation� means that the Applicant is to be treated for the purposes of redundancy pay to have another
extra year of service for the purposes of Clause 30.3(c)(i).

19 In the alternative, the Respondent contends that if the Commission is to find that Clause 4.3 or 4.4 is ambiguous the evidence
referred to in paragraphs 7 and 8 admissible to prove that the parties refused to include in the contract a provision that would
give effect to the interpretation advocated by the Applicant. In particular the dealings between the parties prior to the execution
of the 2000 Agreement show that the parties did not intend Clause 4 to have the effect advocated by the Applicant.

20 In YZ Finance Co Pty Ltd v Cummings (1964) 109 CLR 395 at 401-2 Kitto J observed in a case concerning interpretation of a
statutory provision�

� � Unlike the verb �means�, �includes� has no exclusive force of its own. It indicates that the whole of its object is
within its subject, but not that its object is the whole of its subject. Whether its object is the whole of its subject is a
question of the true construction of the entire provision in which the word appears. ��

In this matter, the word �includes� in Clause 4.3 is imprecise as it gives no clear indication of what is included, other than
salary and the provisions of Clause 30. Clause 4.4 does not further clarify what is included. I also note that the application of
Clause 30 is cast in mandatory terms in that Clause 4.3 provides, �and the provisions of Clause 30 - Redundancy shall apply�.
Further, in my view there is a conflict between Clause 4.4 and Clause 30.3(iii), in that prima facie the words �calculations will,
for all purposes be based on the assumption the employee had worked the two year period� were to have the effect that
(leaving aside any superannuation payments), all payments made on cessation of employment, that is all payments of salary,
annual leave, long service leave are to be calculated as if the Applicant terminated his employment on 16 October 2002.
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However this construction is at odds with the express terms of Clause 30.3(iii) (which is incorporated into Clause 4.3). Clause
30.3(iii) clearly provides that as part of redundancy pay, all accrued annual leave and long service leave including pro rata
entitlements will be paid out, including pro rata entitlements based on the employee�s ordinary rate of pay at the date of
termination.

21 Accordingly I have reached the view that Clauses 4.3 and 4.4 are ambiguous and the evidence set out in paragraphs 8 and 9 of
these reasons is admissible. This evidence shows that the Respondent rejected the suggestion made by the Applicant and fellow
employees that in the event of redundancy, employees who are parties to the 2000 Agreement would be paid pro rata annual
leave and pro rata long service leave until 16 October 2002. I accept the submission made on behalf of the Applicant that the
evidence of Mr Cahill set out in paragraph 12 of these reasons is inadmissible.

22 If I am wrong in holding that Clause 4.3 and 4.4 are ambiguous and that the Applicant�s argument as to the meaning of Clause
4.3 and 4.4 is the proper construction, I am of the view that the Applicant is unable to make out a case that he is owed pro rata
annual leave. As Mr Le Miere points out an entitlement to annual leave is an entitlement to take paid leave within a period of
service. The Applicant has not made out a case that he would have taken no leave from the beginning of June 2001 until
16 October 2002. The evidence establishes that but for the redundancy in June 2001, he would have taken 10 days leave.
Although he testified that he accrued a substantial amount of annual leave he gave no evidence as whether (but for being made
redundant) he had intended or not intended to take further annual leave in 2001 or in 2002. I would however have allowed his
claim for pro rata long service leave as the facts establish that even if the Applicant had worked until 16 October 2002 he had
no entitlement to take long service leave, as such paid leave had not accrued.

23 Mr McCorry advised the Commission that basis for the Applicant�s claim for superannuation arises out of special condition
13 of the 2000 Agreement. Special Condition 1 and 13 provided�

�1. The entire annual remuneration for the term of this agreement, for�
! all hours worked during a 12 month period including without limitation all penalties and allowance or both;

and
! being continuously available when on roster,

is equivalent to the salary applicable to Level 8 step 3 as adjusted from time to time, plus 12%. The Level
8 step 3 rate is currently $73,111 per annum. In addition to this amount, the Employee shall be entitled to
the increases described in Clause 25.3(b) and 25.3(d) of this Agreement.

13. Where the Employee contributes 5% of his salary to a superannuation fund, AlintaGas will be required to contribute
an additional 12% of the Employee�s salary to the superannuation fund.�

24 It is argued on behalf of the Applicant that the employer superannuation contributions of 12% are �salary� within the meaning
of Clause 4.3 of the 2000 Agreement. The Applicant testified that until his employment was terminated he contributed 10% of
his salary to the AlintaGas superannuation fund. It was conceded on behalf of the Applicant that by operation of law the nature
of the AlintaGas superannuation fund is that no employer or employee contributions can be made to the fund after the date the
Applicant�s employment was terminated. It is contended that the Commissioner should make an order that the Respondent pay
the Applicant a sum of money equivalent to 12% contributions (being $12,791) that would have been made by the employer if
the Applicant had worked until 16 October 2002.

25 In support of the Applicant�s argument Mr McCorry referred to The Totalisator Agency Board v Fisher (1997) 77 WAIG
1889 in which the Industrial Appeal Court held that a �commission only employee� was not paid a �salary�, so as to be
regarded as a �salaried employee� within the meaning of the Government Officers Salaries and Conditions Award. Justice
Anderson with whom Scott J agreed observed at page 1891�

�If resort is had to case law to ascertain the ordinary meaning of the word salary, I can find nothing in the cases to which
we have been referred including the cases mentioned above, which would support the conclusion that the commission and
other entitlements provided for in this Agency Agreement are salary. Both parties relied on the case of In Re Shine, Ex
parte Shine (supra) in support of their opposite contentions. In my opinion the judgements provide no support for the
respondent�s case. At 529 Bowen LJ said �

�Salary, I think must mean a definite payment for personal services arising under some contract, and (to borrow an
expression of my brother Fry) computed by time.�

As I have tried to point out the agency commission is anything but a �definite payment for personal services � computed
by time�. In that same case Fry LJ said at 531�

�Whenever a sum of money has these four characteristics � first, that it is paid for services rendered; secondly, that
it is paid under some contract or appointment; thirdly, that it is computed by time; and fourthly, that it is payable at
a fixed time � I am inclined to think that it is a salary, and not the less so because it is liable to determination at the
will of the payer, or that it is liable to deductions.�

Once again, as I have tried to explain, the agency commission in this case is not an amount paid for services rendered
computed by time.�

26 However as Scott J points out�
�As the reasons of Anderson J reveal, the word �salary� is used in many different statutes and in different contexts. It is
not possible to discern a singular meaning of the word which would apply to all of the statutory contexts in which the
word appears. The judgement of Fry LJ in In Re Shine; Ex parte Shine [1982] 1 QB 522 gives an indication of the criteria
that may be looked at in determining whether or not a particular payment is a �salary�. The four characteristics to which
Fry LJ refers at 531 are a valuable guide in determining whether or not any payment is a �salary� for the purpose of a
particular statute.�

27 In this matter the Commission is not concerned with interpreting a statute or an award. It is necessary to have regard to whether
the meaning of salary can be ascertained from the express terms of the contract. In my view when regard is had to Special
Conditions 1 and 13 of the 2000 Agreement it is clear that the Applicant�s �salary� is an amount equal to the rates of pay in
Clause 25 of the 2000 Agreement for Level 8, Step 3 plus 12%. The amount to be paid by the Respondent as superannuation
was an additional amount of 12% and did not form part of the Applicant�s salary within the meaning of Special Condition 1 or
Clause 4.3.

28 The Application will be dismissed.

_________
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2002 WAIRC 04817
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NOEL LEONARD KNIGHT, APPLICANT
v.
ALINTAGAS LIMITED, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO/S. APPLICATION 1248 OF 2001
CITATION NO. 2002 WAIRC 04817
_________________________________________________________________________________________________________

Result Claim for contractual benefits dismissed
Representation
Applicant Mr G McCorry (as agent)
Respondent Mr R Le Miere QC and Mr D Sash (of counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr G McCorry on behalf of the Applicant and Mr R Le Miere QC and Mr D Sash on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be, and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04828
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT WILLIAMSON, APPLICANT
v.
YULELLA FABRICATIONS ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO/S. APPLICATION 746 OF 2001
CITATION NO. 2002 WAIRC 04828
_________________________________________________________________________________________________________
Result Application dismissed. Order issued.
Representation
Applicant Mr R Williamson on his own behalf
Respondent Mr L Pilgrim as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings,

taken from the transcript as edited by the Commission)
1 This is a claim pursuant to s 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (�the Act�) by Mr Robert Williamson

(�the applicant�) against Yulella Fabrications Aboriginal Corporation (�the respondent�). The applicant alleges that he was
unfairly dismissed by the respondent corporation on or about 4 April 2001 and, moreover, he says that he was denied a
contractual benefit on termination of employment, that being payment of the sum of about $12,500.00, which represents a
period of employment which he says was denied, from 1 April 2001 to 30 June 2001.

2 The applicant says that this arises from an agreement between him and the respondent employer to extend what was
otherwise a fixed term arrangement for 12 months between 4 April 2000 and 3 April 2001 to the latter period of 30 June
2001.

3 The respondent corporation, represented by Mr Pilgrim as agent, takes issue with both limbs of the applicant�s claims. It
says by its notice of answer and counter proposal that the applicant was employed by the respondent from 4 April 2000 to
on or about 4 April 2001 on a 12 month fixed term contract. It further says that the applicant�s employment was at all
material times funded by the Department of Commerce and Trade, a department of the Western Australian Government,
and the Aboriginal and Torres Strait Islander Commission. It is said that both of those organisations made funds available to
the respondent to enable it to employ the applicant. I should also observe that the applicant�s employment was in the
position of a client-based business planner, which according to the applicant involved various things, not the least of which
was assisting in the business development of the respondent corporation.

4 The respondent also says in defence of the applicant�s claim that the applicant�s contract of employment simply came to an
end on or about 4 April 2001 by virtue of the expiry of that fixed term contract without any termination of employment
having occurred at the initiative of the employer. In essence, the respondent says that the applicant�s contract of
employment came to an end by an effluxion of time.

5 In its answer, the respondent further alleges that the applicant�s engagement was subject to funding by the Department of
Commerce and Trade and the Aboriginal and Torres Strait Islander Commissioner, and as there was no further funding
made available to the respondent to continue the applicant�s engagement, there can be no basis, on the respondent�s
submission, to the applicant�s claim for a further period of employment from April to June 2001.
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6 On those bases the respondent therefore submits that the Commission has no jurisdiction to deal with the claim, firstly, on
the basis that there was no termination of employment by it, that being there was no dismissal for the purposes of s
29(1)(b)(i) of the Act, and, secondly, and in any event, there is no contractual entitlement because there was no such
contract entered into between the applicant and the respondent.

The Facts
7 The applicant gave evidence on his own behalf and I think it is fair to say, based upon all of the materials before the

Commission, including the applicant�s sworn testimony and the bundles of documents tendered as exhibit A1, which
include various pieces of correspondence passing between the applicant, the respondent and the Department of Commerce
and Trade, and, secondly, exhibit R1, again a bundle of documents tendered by the respondent, setting out the arrangements
between the various parties to these transactions, that there is considerable common ground between the parties. The
contentious issue is what was to occur on and from 4 April 2001 in terms of the applicant�s contract of employment.

8 Mr Williamson testified that he was engaged on a fixed term contract of 12 months in the position of client-based business
planner. He was required by the terms of that contract, which were reduced to writing and are contained in the bundle of
documents as exhibit R1, to work at Meekatharra in the position for which he was contracted to occupy.

9 The material terms of the contract of employment are set out on the second page of the contract documents, firstly under the
heading, �Term of this Contract�, of which there is two paragraphs. It is made plain by that term of the agreement that the
contract of employment is for a period of one year. It does provide that the contract may be extended by a further period,
depending upon the approval of the employer and the employee.

10 However, and importantly, the contract document also provides that notwithstanding anything elsewhere contained in the
previous paragraphs of the instrument, that the employer, that is the respondent, is funded by the Aboriginal and Torres
Strait Islander Commission and should the said funding cease so would the employee�s employment as the business
planner/development officer.  It is common ground that the Commission should infer that the word �ceases� should be read
as part of that arrangement. Indeed that is consistent with the applicant�s evidence, which to his credit, I might say, was that
he always understood that his employment and ongoing employment was conditional upon there being ongoing funding
provided to the respondent.

11 The applicant testified that he duly commenced employment in his position and worked in that capacity through the period
up until relevant events occurred, most specifically, in about February 2001. At about that time it is the applicant�s evidence
that there was a meeting which took place between representatives of the respondent and representatives of the Department
of Commerce and Trade to discuss a proposal put forward by the respondent corporation, presumably on the applicant�s
behalf, for an extension, in effect, of the applicant�s fixed term contract of employment through to the period ending
30 June 2001.

12 In that regard the applicant referred the Commission to a letter dated 14 February 2001 from a Mr Stan Hill, the
chairperson, as the Commission understands it, of the respondent corporation. Attached to that letter are various other
documents including a budget submission in support of the application for an extension of the applicant�s employment.

13 The applicant testified that as a consequence of that meeting that took place involving representatives of the respondent and
the Department of Commerce and Trade, on 26 February 2001, there was an approval given for the extension of funding for
the applicant�s position with the respondent. It was the applicant�s evidence that a representative of the department, a Mr
Gill, indicated that funding would be forthcoming. I pause to observe that this was challenged by the respondent, albeit that
the respondent has elected to call no evidence in support of its defence of the applicant�s claim. Be that as it may, the
applicant then said that he returned to Meekatharra and undertook continuation of his duties on the assumption that his
employment arrangements with the respondent had been extended as he thought they had been.

14 Subsequently, on the evidence, it appears by correspondence from the Department of Commerce and Trade dated 21 March
2001, that after consideration of the respondent�s proposal for further funding in the sum of $18,200.00, which apparently
on the evidence is in accordance with the client-based business planner scheme, the department had declined to confirm that
funding arrangement. In the letter of 21 March 2001 the executive director, Office of Aboriginal Economic Development,
Mr Rick Grounds, advised the chairperson of the respondent corporation to this effect.

15 Various reasons are advanced by the Department of Commerce and Trade for its decision to decline to provide further
financial support. However, those reasons are not relevant for the purposes of disposing of these proceedings.

16 It is also the evidence that in response to that letter the respondent corporation again under, apparently, the signature of Mr
Stan Hill, the chairperson of the respondent, wrote back to the Department of Commerce and Trade seeking a
reconsideration of its decision as announced in its letter of the same day, 21 March 2001.

17 It appears to be also common ground between the parties that the Department of Commerce and Trade replied the next day
on 22 March 2001, again under the hand of Mr Grounds, the executive director, Office of Aboriginal Economic
Development, confirming its decision not to provide further funding but offering some other smaller amount of funds for
other purposes.

18 Also in evidence before the Commission is a statement from Mr Darryl Curley. That statement is an unsworn statement
dated 23rd March 2001, and described Mr Curley as �CDEP manager� of the respondent, at least at the time the statement
was made, although Mr Williamson testified that at the material time of the meeting on the 26 February 2001, he was the
acting chief executive officer of the respondent corporation.

19 That statement, which has not been able to be tested in evidence indicates that there was consideration of the respondent�s
request for funding, and confirms Mr Williamson�s evidence that a Mr Gill, on behalf of, or purporting to act on behalf of
the Department of Commerce and Trade, orally indicated that there had been approval of funding for $18,000.00 for the
continued engagement of Mr Williamson until 30 June 2001.

20 It is common ground, however, that despite various subsequent urgings by both the applicant and the respondent, that the
decision of the Department of Commerce and Trade was not revisited, and that the applicant left the employment of the
respondent and left the accommodation he was occupying at Meekatharra on or about 6 April 2001. It is also common
ground that the applicant performed no further services on behalf of the respondent from the date of the expiry of the
original contract, that being on or about 4 April 2001. According to the applicant, he stayed on in Meekatharra for a few
days to arrange his affairs.

21 The applicant also told the Commission in evidence that subsequent to him leaving Meekatharra he had unsuccessfully
sought alternative employment, and in that regard, tendered as exhibit A2, a Centrelink job seeker diary which evidences
his attempts in that regard. Since on or about July 2001 the applicant told the Commission in evidence that he has sought to
establish a business venture on his own behalf.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 485

22 I should also add that the applicant conceded in his evidence in cross-examination that he clearly understood that it was a
condition of his engagement and ongoing employment with the respondent that funding arrangements be put in place and
that those funding arrangements be continued. In that regard the Commission refers to two documents, firstly a letter from
the Department of Commerce and Trade dated 20 December 1999 from, again, Mr Rick Grounds, the executive director
Office of Aboriginal Economic Development.

23 In that letter, which it is common ground, confirmed the funding for the applicant�s original appointment in the sum of
some $50,000.00 from the Department of Commerce and Trade, it is a condition of grant, as condition one, that the grant
funds of $50,000.00 are offered for the engagement of a full-time business planner for an approved grant period of
12 months. The second sentence of paragraph one of the conditions of grant also says that the period of 12 months will not
be extended or varied except by written authorisation of the executive director of OAED, being, as the Commission
understands it, the Office of Aboriginal Economic Development, as a part of the Department of Commerce and Trade, and
at all material times that office was occupied by Mr Rick Grounds, as the correspondence in evidence makes clear.

24 The Commission also had its attention drawn to a document also contained in exhibit R1, that being a document headed up,
�Acceptance of grant funding for a client-based business planner�, which it was common ground between the parties, was
the funding arrangement for the applicant�s initial term of employment of 12 months with the respondent pursuant to his
written contract of employment to which I have already referred.

25 Again in that document, which is a document executed between the respondent corporation and the Department of
Commerce and Trade in respect of the $50,000.00 grant, it is a condition of grant, at paragraph one of the conditions, that
the grant funds are accepted for the engagement of the business planner position for an approved period of 12 months, again
with that period not being extended or varied except by written authorisation of the executive director of OAED.

26 I also pause to observe at this point in time that, again to his credit, the applicant testified that at no time during the course
of his employment with the respondent was such written authorisation of the executive director of OAED, that being Mr
Rick Grounds, forthcoming. The applicant relies, however, on the content of the meeting of 26 February 2001, in respect of
his claim. For present purposes that is a sufficient summary of the evidence before the Commission in dealing with these
matters.

Findings and Conclusions
27 Now I turn to my findings and conclusions in relation to the applicant�s claims. It is trite to observe that in relation to an

unfair dismissal claim brought pursuant to section 29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the balance
of probabilities, to establish that he or she has been dismissed by the employer to attract the Commission�s jurisdiction. The
meaning of �dismissal� is well established in this jurisdiction. Suffice to say that it does not, for the purposes of an
application pursuant to s 29(1)(b)(i), mean a refusal to employ. It must be established that the employer has �sent the
employee away from the employment�, as the authorities make clear.

28 Secondly, for the applicant to establish his claim to a denied contractual benefit it is incumbent upon him to establish on
balance that the benefit to which he says he was entitled was a term of his contract of employment. That is essentially a
judicial process which requires the Commission to ascertain the terms of the contract by which the applicant says he was
employed and, secondly, having determined the terms of the contract, to determine whether or not, as a matter of fact and
law, the applicant has been denied a benefit arising under that contract as it has been found to be.

29 In my opinion, having regard to all of the evidence before the Commission, whilst I have some sympathy for the
circumstance in which the applicant has found himself, I am not persuaded either that the applicant has been dismissed by
the respondent as a matter of law to found jurisdiction in relation to his unfair dismissal claim, nor am I persuaded, on
balance, that the applicant has established a contractual entitlement to three months wages or salary from 1 April to 30 June
2001.  As I say, I have reached that conclusion not without some considerable sympathy for the circumstances in which the
applicant finds himself.

30 I am satisfied on the evidence, and I find, that the applicant�s contract of employment with the respondent was for a fixed
term, for 12 months commencing, as the written instrument makes clear, on 3 April 2000, that contract of employment to
run for a period of 12 months from that time.

31 I am also satisfied on the evidence, and I find, that it was a term of the applicant�s contract of employment, both evidenced
by the written contract document itself, which I have already referred to in these reasons for decision, and the letter from the
Department of Commerce and Trade, dated 20 December 1999, and from the acceptance of grant funding for a client-based
business planner document, that it was well understood by the applicant and the respondent and, for that matter, those
funding the applicant�s employment, that his employment, and ongoing employment, was always subject to and contingent
upon the provision of appropriate funding.

32 The evidence before the Commission is that towards the end of the applicant�s 12 month term representations were made by
the respondent to the Department of Commerce and Trade requesting an extension of funding for the applicant�s
employment with it to 30 June 2001.

33 I am also satisfied on the evidence, and I find, that there was a meeting that took place on or about 26 February 2001,
attended by the applicant and representatives of the Department of Commerce and Trade and also a further representative of
the respondent, a Mr Curley. I accept that at that meeting the respondent�s proposal was discussed, that proposal being to
extend the applicant�s employment. I have already noted that the content of that meeting in relation to an alleged agreed
extension of time from the respondent to the applicant in terms of his contract of employment is in issue. It is also put in
issue by the respondent that Mr Gill made the offer that he is alleged to have made to extend the funding for the applicant�s
employment.

34 Be that as it may, it is unnecessary for me to resolve that conflict even in light of the fact that there was no evidence
adduced from the respondent from representatives either of it or from the Department of Commerce and Trade, and I say
that because I am satisfied, on balance, that it was at all material times a condition of the applicant�s contract of
employment that the funding for his appointment be approved in writing by the executive director of the Office of
Aboriginal Economic Development.

35 I have had regard in these reasons, to the various instruments, including the applicant�s written contract of service. I am
satisfied on the evidence, and I find, that despite the expectations, no doubt, engendered from the meeting on 26 February
2001 and subsequent discussions between the parties, that written approval from the Department of Commerce and Trade
was never forthcoming and, indeed, the evidence is before the Commission to the contrary, and that in letters of 21 March
2001 and, further, a letter of 22 March 2001, the Department of Commerce and Trade in writing declined to provide any
further funding for the applicant�s ongoing employment with the respondent.
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36 On that basis, and on that basis alone, in my opinion, it being the fact that an essential condition of the applicant�s contract
of employment was not fulfilled to sustain the ongoing arrangement to 30 June 2001, that the applicant has not discharged
the onus of establishing that there was, either an extension of the contract of employment to that date or, alternatively, there
was an offer and acceptance of a fresh contract of employment between 4 April 2001 or thereabouts, and 30 June 2001 or
thereabouts.

37 For the very same reason as I have concluded in relation to the applicant�s contractual claim, I am not persuaded that the
applicant was dismissed in that his dismissal was the action of the respondent employer. Having concluded that the contract
of employment for a fixed term of one year came to an end on or about the agreed period of expiry, that being 4 April 2001,
the only conclusion that the Commission can come to on all of the authorities is that the contract of employment of the
applicant came to an end by the effluxion of time, that is, its expiry in the ordinary course, the 12 month period having
elapsed and there being no contractually effective extension or entry into a new contract of employment.

38 Additionally, there may also be, if one looks at the matter from the point of view of a fresh contract from April to June
2001, a respectable argument that, in any event, there was no offer and acceptance of a new contract between those dates,
an essential condition, that being the written authorisation of the Department of Commerce and Trade, having been absent.
Indeed, as Mr Pilgrim has said in his submissions, it may also well be, if that was the case, that the applicant�s claim in that
regard, at least insofar as his dismissal claim is concerned, amounts to no more than a refusal to employ. But I do not need
to reach a concluded view on that for the reasons which I have expressed.

39 In having reached those conclusions, the Commission must, on the evidence and the findings of fact that I have made,
dismiss the applicant�s claims.

_________

2002 WAIRC 04829
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT WILLIAMSON, APPLICANT
v.
YULELLA FABRICATIONS ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 4 FEBRUARY 2002
FILE NO/S. APPLICATION 746 OF 2001
CITATION NO. 2002 WAIRC 04829
_________________________________________________________________________________________________________
Result Application dismissed. Order issued.
Representation
Applicant Mr R Williamson on his own behalf
Respondent Mr L Pilgrim as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Williamson on his own behalf and Mr L Pilgrim as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Parties Number Commissioner Result

Aitken WK Rocla Quarry Products - WA 859/2001 KENNER C Discontinued
Albert H BHP Billiton 1859/2001 KENNER C Order Issued
Amoroso A West End Steelworks a Division of Westend

Holdings
1887/2001 GREGOR C Discontinued

Antonucci G BGC Blokpave Pty Ltd 2280/2001 BEECH C Discontinued
Apathy BJ Rick Hart Hi-Fi Corporation 1403/2001 SMITH C Discontinued
Appleton MT Beaurepairs Tyres 135/2002 KENNER C Discontinued
Ashley G Bridge Pump Company Pty Ltd (ACN 009 332

790)
1208/2000 SCOTT C Discontinued

Bailey KJ JW & LL Enterprises Pty Ltd 2325/2001 BEECH C Discontinued
Berardini S Kalgoorlie Consolidated Gold Mines Pty Ltd 2343/2001 GREGOR C Discontinued
Beres J Polar Group 2035/2001 SCOTT C Dismissed
Bresser PA Pinetec Pty Ltd 1860/2001 BEECH C Discontinued
Bullock E Rio Tinto Exploration Pty Ltd 1728/2001 SMITH C Discontinued
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Parties Number Commissioner Result
Care J Westral Home Improvements 1516/2001 BEECH C Dismissed
Cassey CA Sunrise Publishers 2227/2001 SCOTT C Dismissed
Cherry DE Limestone Supplies Lake Clifton 1776/2001 GREGOR C Order Issued
Clark MP Barry Davis - Sign-a-Rama 1069/2001 SCOTT C Discontinued
Clark SM Goodchild Abattoirs Pty Ltd 2290/2001 SMITH C Discontinued
Clarke S Ecton Pty Ltd (ACN 082998258) & Others 1913/2001 GREGOR C Discontinued
Collins DP Normandy Yandai Operations, Bronzewing

Operation
2035/2001 GREGOR C Dismissed

Connell PA Glengarry Tavern 9/2002 SCOTT C Discontinued
Connor NJ Salesforce Australia Pty Ltd ACN006 688 955 1330/2000 SMITH C Discontinued
Considine TM Honda North 13/2002 BEECH C Discontinued
Cox K Town of Claremont 1576/2001 SMITH C Discontinued
Cunneen JT Sea View Golf Club (Inc) 870/2001 BEECH C Discontinued
D'Amico P YHA Western Australia 1782/2001 SMITH C Discontinued
Davidson SM Mounts Bay Sailing Club Inc. 1971/2001 KENNER C Discontinued
De Freitas G Youanmi Site Service Road Train Bulk Haulage 1283/2001 BEECH C Dismissed
De Leo RL Rentokil Initial Pty Ltd 2034/2001 KENNER C Discontinued
Dedman R Sons of Gwalia Ltd 2114/2000 KENNER C Discontinued
Dpaiva R Jetset Travel Cloisters 2014/2001 SCOTT C Discontinued
Ferry HE Boat Torque Cruises P/L 1492/2001 SCOTT C Discontinued
Flemming D D'Orsogna Limited 1578/2001 WOOD C Dismissed
Galbraith SN G.T. and V Deadman 2228/2001 SCOTT C Discontinued
George E Tox Free Solutions 2037/2001 GREGOR C Order Issued
George MR MMR Unit Trust t/a Swagman Roadhouse 2170/2001 WOOD C Dismissed
Hartnell NJ Community Vision Inc 1775/2001 SCOTT C Discontinued
Haynes JW Pine Discount Furniture 1684/2001 GREGOR C Dismissed
Head JR Gary Holland, AISS t/a Hardware Café 1984/2001 SCOTT C Dismissed
Head M Gary Holland, AISS t/a Hardware Café 1985/2001 SCOTT C Dismissed
Howson SA Daydel Holdings Pty Ltd Trading As Rangeway

Landscaping
2084/2001 SCOTT C Discontinued

Huege de Serville C Coles Supermarkets Australia Pty Ltd 53/2002 KENNER C Discontinued
Hutchins S Marie Stopes International Australia & Others 1722/2001 KENNER C Discontinued
Irons LS Export Corporation (Australia) Pty Ltd 1990/2001 KENNER C Discontinued
Kennedy LG Rolliston Engineering 2100/2001 GREGOR C Discontinued
Knowles LJ Rod Henderson 1781/2001 COLEMAN CC Dismissed
Kristen SBM Sangca Pty Ltd t/as Ray White Port Hedland 1418/2001 COLEMAN CC Dismissed
Leigh WE Graziella Croce t/a Ella Hair and Beauty 1472/2001 KENNER C Order Issued
Linton J Scarcella D 1906/2000 COLEMAN CC Dismissed
Linton J Scarcella D 1908/2000 COLEMAN CC Dismissed
Mader J Merridin Curtin & Decor 1997/2001 BEECH C Discontinued
Manley RJ Darling Earth Movers 566/2001 KENNER C Dismissed
Marks PH Hi-Fi (WA) Pty Ltd t/a Rick Hart Discounts 1376/2001 SMITH C Discontinued
Marquett KA Cook's Construction Pty Ltd 2185/2001 KENNER C Discontinued
Mason K I Pizza Haven Kelmscott 1841/2001 KENNER C Discontinued
McKay JJ Darowa Corporation 1076/2001 SCOTT C Discontinued
Menz G Ground and Foundation Supports Pty Ltd 198/1999 BEECH C Withdrawn
Moulatsiatis NN Sumner Nominees Pty Ltd T/A Smales

Jewellers
42/2001 GREGOR C Discontinued

Munday EM Department of Education 2251/2001 GREGOR C Discontinued
Murray A Sir Charles Gairdner Hospital 1252/2001 SCOTT C Order Issued
Ng ST Finance Relationship Consultants Pty Ltd 2013/2001 SMITH C Discontinued
Nicholson RJ Hutchinson's Telecommunications (Australia)

Ltd t/a Orange Australia
1476/2001 GREGOR C Discontinued

Oswald SA Joseph Smits, Andrew Mitchell Hairdressing 57/2002 KENNER C Discontinued
Palmer S John Delavrant of Novus Windscreens 1741/2001 COLEMAN CC Order Issued
Perrett-Clapham C Night Owl Services Pty Ltd 2027/2001 SCOTT C Discontinued
Perry RJ Rookley's Gourmet Cafe 2337/2001 SCOTT C Discontinued
Rachpaul R Atria Group Pty Limited 1517/2001 GREGOR C Discontinued
Ramage AR DJ Carmichael Pty Ltd 1689/2001 BEECH C Discontinued
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Parties Number Commissioner Result
Ramsell PH Stoneage Ceramics (Aust) Pty Ltd 1946/2001 GREGOR C Discontinued
Reith AD Alinta Gas Ltd 2127/2001 GREGOR C Discontinued
Reilly ME Dunsborough and Districts Country Club 2255/2001 SMITH C Discontinued
Richards BA AR Richards Eng t/as Trailit Trailers 130/2001 SMITH C Discontinued
Roberts CL Greenfield Project Development Services Pty

Ltd
2042/2001 GREGOR C Order Issued

Smith FFG Ian Berwick State Manager NSK Australia Pty
Ltd

2244/2001 BEECH C Discontinued

Smith LC Home Inspirations Quality Furniture 2241/2001 BEECH C Discontinued
Smith SA Johannes Kap trading as Lock-it Locksmiths 1550/2001 SMITH C Discontinued
Swingler DG Methodist Ladies College 1525/2001 SMITH C Order Issued
Thomas AR Kevin James Kelly 1156/2001 SCOTT C Discontinued
Thomas NA Marvel Loch Central Store 63/2002 GREGOR C Order Issued
Topka ZM Returned Services League (WA) Incorporated 22/2002 KENNER C Discontinued
Tucker MF Good Earth Hotel 2083/2001 GREGOR C Discontinued
Tulloch RK Laverton Sport Club INC 15/2002 GREGOR C Discontinued
Van Saarloos P Q-Vis Limited (ACN 009 234 173) 1839/2000 SCOTT C Discontinued
Verboon RM Northbridge Enterprises Pty Ltd T/A Aberdeen

Hotel
2048/2001 GREGOR C Dismissed

Viljoen VM Oceanfast Pty Ltd 755/2001 GREGOR C Discontinued
Walton DR Fremantle Commodity Traders 1664/2001 GREGOR C Discontinued
Williams S Robert John Coleman trading as Maritana

Dental Clinic
45/2002 GREGOR C Discontinued

Wood G Scarcella D 1907/2000 COLEMAN CC Dismissed

CONFERENCES—Matters arising out of—
2002 WAIRC 04827

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP BILLITON (BHP IRON ORE), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 19 FEBRUARY 2002
FILE NO/S. C 18 OF 2002
CITATION NO. 2002 WAIRC 04827
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr T Kucera of counsel
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Interim Order
WHEREAS on 29 January 2002 the applicant made application for an urgent compulsory conference pursuant to s 44 of the
Industrial Relations Act, 1979 (�the Act�);
AND WHEREAS the Commission convened a compulsory conference between the parties to this application on 5 February 2002;
AND WHEREAS the Commission was advised at the conference that the parties were in dispute as to changes to the start and
finish times for maintenance employees at the respondent�s Finucane Island operations in Port Hedland;
AND WHEREAS the Commission by recommendation dated 5 February 2002 determined that having heard the parties and having
endeavoured to assist the parties to reach agreement on the matters in dispute and having considered the issues it was of the view
that in all the circumstances, it would issue a recommendation to the parties in order to assist the expeditious resolution of the
dispute and to prevent the deterioration of industrial relations in respect of the matters in dispute;
AND WHEREAS the recommendation was to the effect that the proposed change be implemented subject to a trial period of two
months at the conclusion of which the Commission would determine any outstanding issues;
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AND WHEREAS the respondent undertook to defer the implementation of the proposal until 11 February 2002 to enable the
applicant to advise its members of the recommendation;
AND WHEREAS a meeting of the applicant�s members was held to consider the recommendation on 8 February 2002 as a result of
which the recommendation was not accepted by the employees concerned and the employees resolved to attend for work at 6.00am
and not 7.00am as contained in the proposed change;
AND WHEREAS the applicant sought the re-listing of the application for a further conference pursuant to s 44 of the Act which
was convened on 18 February 2002;
AND WHEREAS the Commission was advised at that conference that the applicant�s members had not accepted the Commission�s
recommendation, that the respondent had changed the start and finish times for maintenance employees at the respondent�s
Finucane Island operations in Port Hedland in accordance with the recommendation and that the parties were still in dispute as to
the matter;
AND WHEREAS the Commission, after having regard to all of the matters raised by the parties in their submissions and having
endeavoured to assist the parties to reach agreement on the matters in dispute and having considered the issues is of the opinion that
there will be a deterioration in industrial relations between the parties in the event that an interim order does not issue until
arbitration resolves the issues in dispute;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Act hereby
orders�

1. THAT with effect on and from 20 February 2002 the day maintenance employees at Finucane Island start their
ordinary hours of work at 7.00am in accordance with the respondent�s change to start times, pending the hearing and
determination of the applicant�s claim by the Commission.

2. THAT the respondent take no action of a disciplinary nature in respect of the employees the subject of this dispute who
may not have attended for work at 7.00am in the period 11 February to 20 February 2002.

3. THAT there be liberty to apply to any party on 24 hours notice to the other to vary, revoke or otherwise set aside the
terms of this order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 04779
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS� LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
GELTRAY PTY LTD TRADING AS REOFAST STEEL FIXING, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 FEBRUARY 2002
FILE NO. C 156 OF 2001
CITATION NO. 2002 WAIRC 04779
_________________________________________________________________________________________________________

Result No jurisdiction. The Commission declined to refer matter for hearing.
Representation
Applicant Mr A. Gill (of Counsel) on behalf of the Applicant
Respondent Mr O. Moon on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 The Western Australian Builders� Labourers, Painters & Plasterers Union of Workers (the Applicant Union) applied to the

Commission for a compulsory conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act) on 25th June 2001.
The conference was held on 4th July 2001. During the conference an issue arose as to the status of the employment contract of
the union member the subject of the application by Applicant Union. It was alleged that the Union member, Mr William
Ranga, had been employed as a steel fixer by Geltray Pty Ltd t/as Reofast Steel Fixing (the Respondent) and had been
dismissed because he had complained about late payments. The Applicant Union sought to settle the dispute in an
s.44 proceeding.

2 On behalf of the Respondent, its Principal, Mr Derry said that Mr Ranga had been engaged as a subcontractor, at all times he
had invoiced the Respondent, his invoices included GST, no PAYE tax was deducted. He sometimes worked with his own
employees and sometimes by himself, in any event there was no work available and the Respondent could not reinstate
Mr Ranga.

3 At the conclusion of the conference the Applicant Union asked that the matter be referred for hearing and determination
pursuant to s44 (9) of the Act. The Commission advised that it would consider whether a referral would be made. In due course
the Commission had cause to advise the Applicant Union that there were considerable doubts whether Mr Ranga was an
employee, so much so that a reference could not be made without determining his status and in those circumstances the
Applicant Union consider whether it may wish to pursue the matter by way of notification of a contractual benefit claim under
s.29 (1)(b)(ii) of the Act.

4 On 18th July 2001 the Commission was advised that the Applicant Union believed that there was at least a good chance of
establishing that Mr Ranga was an employee. Having considered the response Commission decided to list the matter. The
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Union was advised of the issue that would be determined by letter on 3rd August 2001, a copy of the, letter formal parts
omitted, appears hereunder�

�APPLICATION NO. C156 of 2001
THE WESTERN AUSTRALIAN BUILDERS� LABOURERS�, PAINTERS AND PLASTERERS UNION OF
WORKERS �v- GELTRAY PTY LTD T/AS REOFAST STEEL FIXING
Commissioner Gregor has asked me to respond on his behalf to your letter of 1st August 2001. The Commissioner has
instructed me to advise you that at the conclusion of the conference held on 4 July 2001 there was no sufficient
identification of any question, dispute or disagreement in relation to an industrial matter which had not been settled
between the parties. In the absence of such identification the power vested in the Commission under s.44 (9) was not
available to it.
If you assert that there is a question, dispute or disagreement in relation to an industrial matter between the union and
the respondent in this matter as opposed to a disagreement on a matter of common law contract between William
Ranga and the respondent the Commission is prepared to hear you. If you wish to be heard a date and time will be fixed
when you will be required to show cause that there is an industrial matter, that William Ranga is an employee as
contemplated by clause 7 Definitions of the Act and that there is a question, dispute or disagreement in relation to an
industrial matter about which the Commission ought exercise its discretion to make a reference to hear and determine
the issue.
If you wish to proceed in this matter please let me know.
Yours faithfully�

5 The Commission heard from the parties on 24th January 2002. Mr Ranga told the Commission that he had been a steel fixer for
ten years, he had worked for at least a dozen employers over the ten or fifteen years he had been in Western Australia. He told
the Commission that the Respondent had phoned him regarding work on a job site in Muchea which required a steel fixer who
could read plans. His employer agreed to release him for a couple of days as long as that would not interfere with the work. In
due course Mr Ranga did not return to his old employer because Mr Derry made it clear he needed someone with his ability,
knowledge and experience.

6 Mr Ranga arrived on the job and commenced work. He did not see Mr Derry until the second day. Eventually they agreed that
the Applicant would be paid $35.00 per hour. Mr Ranga says he assumed that would be on a wages basis, which included
superannuation. He thought that to be the case because he did not know of too many employers paying them $35.00 per hour
clear as a subcontractor. His evidence was that he would have been the highest paid person in town in that line of work.

7 Mr Ranga told the Commission that he was supervised by Mr Derry who provided plans and tools; there was no point in him
working for anyone else because he was quite happy working for the Respondent. He was paid on a weekly basis and when he
received his pay slip he worked out how much Mr Derry needed to deduct from his wages for superannuation. He would fill in
a time sheet and fax it to the Respondent.

8 In his evidence Mr Ranga told the Commission that he was a Director of a company, WMR Construction Pty Ltd. but he did
not use that business name when working for the Respondent because he did not need to. He would have used his company
name if he was on a genuine subcontract; he had worked as a subcontractor on many occasions before.

9 Mr Ranga admitted to the Commission that he employed other persons and had done so while the relationship had existed with
the Respondent. That had occurred in circumstances where Mr Derry had offered him a chance to work on a tonnage rate.
According to Mr Ranga he paid his own tax because he thought that he was supposed to, he admitted that no taxation was
deducted from monies paid by the Respondent. He says that the relationship came to an end concerning late payment of
invoices.

10 Mr Ranga was subject to an extensive cross examination by Mr Moon, who appeared on behalf of the Respondent. I will deal
with the responses he received from Mr Ranga during that cross examination in the analysis that follows later in these Reasons.

11 Evidence was called from Mr Brendon Derry on behalf of the Respondent; he told the Commission that he contacted Mr Ranga
who said he was interested in work. This was on the basis that Mr Ranga would come and give a hand then the parties would
go on from there, they had no discussions about payment at that time. The relationship was to be on a job by job basis, on the
basis that if the Respondent had work it would use Mr Ranga. The arrangement was that Mr Ranga would submit an invoice
and in due course he did so. Insofar as instructions are concerned Mr Derry�s evidence was when they were working on the
same job he would give procedural instructions and then leave Mr Ranga to carry out those instructions. There were occasions
when Mr Ranga would go with his own employees and he would look after the job. Even then those jobs still had to be done
according to specifications. Mr Ranga was responsible and that included supervising the people he had employed. On those
jobs Mr Derry would not attend at all. Mr Derry gave evidence about the arrangement between the Respondent and Mr Ranga
where he would pay the employees of Mr Ranga and then those payments would be deducted from the invoice submitted.

12 The Commission received Exhibits G1 and M1 documents which were submitted to assist to identify the true relationship
between the Mr Ranga and the Respondent.

13 Insofar as the credibility of witnesses is concerned I have no doubt the Mr Derry thought he entered into a subcontract
arrangement with Mr Ranga and I have no reason to disbelieve his evidence. I am not so comfortable with the evidence of
Mr Ranga, I believe he was less than frank about the type of relationship he had with the Respondent, it was not until he was
pressed during cross examination did he explain the numbers of invoices which showed that he had employees with him on
jobs from time to time and nor did he voluntarily provide documentary evidence of those relationships. The documentary
evidence was submitted through copies of invoices supplied by the Respondent. It is relevant to note too that each of the
documents is headed �Tax Invoice� with an ABN number; Mr Ranga admitted the ABN number was that assigned to a
proprietary limited company of which he is a Director. It is fair to say that Mr Ranga was coy about the formal relationship
between the parties and how payments were arranged, he asserted that his wife did all of the bookwork and that he did not
really know or understand the detail of the relationship.

14 I find it hard to accept that to be a full and frank disclosure of Mr Ranga�s knowledge about the relationship, on the contrary I
believe on the evidence that I have heard that it would be unsafe to rely upon his testimony as to the relationship.

15 The authorities to be applied in a case such as this are well known, for instance the various tests are described in the High
Court in Stevens v Broderick Sawmill & Co Pty Ltd (1996) 160 CLR 16 and in The Australian Builders� Labourers� Federated
Union of Workers, Western Australian Branch v PB and KA Brajkovich Pty Ltd (1991) 71 WAIG 23 and Gary John Hollis v
Vabu Pty Ltd t/as Chris Courier (2001) HCA 44.
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16 Very little attention was given to this last authority by the advocates, this case is of interest as it indicates a departure from the
High Court from the classical test for employee/employer relations which as McHugh J pointed out in His Reasons is:

��likely to unsettle many established business arrangements and have far reaching consequences for industrial
relations, for workers compensation law, for working conditions, for the obligations of employers to make
superannuation contributions and group tax deductions and for the payment of annual and long service leave and taxes
such as payroll tax. It would be likely to make employers retrospectively guilty of a number of statutory offences. It is
also arguable that departing from the classical tests or their ordinary application might bring within s51 (xxxv) of the
Constitution workers who have traditionally been regarded as outside that power.�

17 This case involved a claim by a pedestrian injured by the negligence of bike courier engaged by Vabu. At first instance a trial
judge held that the courier was an independent contractor and therefore that Vabu was not liable for negligence of the courier.

18 The trial judge considered he was bound by an earlier decision on New South Wales Court of Appeal which had concluded that
couriers engaged by Vabu were independent contractors for the purposes of the superannuation levy imposed on employers. In
that case the Court of Appeal had heard evidence with respect to motor vehicle and motor bike drivers engaged by Vabu but
not bike couriers. However the Court of Appeal appeared to reach a decision applicable differently to all couriers engaged by
Vabu.

19 The decision on the trial judge finding that Vabu was not liable for negligence of the courier was upheld on appeal with the
Court of Appeal. The decision of the Court of Appeal was overturned on appeal to the High Court which held that the courier
was in fact an employee of Vabu and Vabu was therefore vicariously liable for the courier�s negligence.

20 In its decision the High Court examined a number of indicia they are: written or oral terms of engagement, skills and training,
leave entitlements, provision and equipment of tools, remuneration, control and business enterprise, public perception and
policy considerations.

21 Concerning written and oral terms the High Court said �it should be noted that the relationship between parties for the
purposes of this litigation is to be found not merely in [the] contractual terms.� The system which was operated thereunder and
the work practices imposed by Vabu go to establishing �the totality of the relationship� between the parties and this is what is
to be considered.(Emphasis added)

22 As to the skills and training it was held that the skilled labour or labour which required special qualifications would be
indicative of an independent contract relationship however in Vabu the skills required did not require any special training. As
for tools and equipment the couriers provided their own bicycles and bear running expenses, supply their own accessories and
bear the costs of replacing any equipment. The High Court found the Court of Appeal gave this factor greater weight than it
deserved. The High Court pointed out that the capital outlay required for couriers was relatively small and the equipment, in
this case the bicycle, was also a means of personal transport and a means of recreation.

23  As for remuneration there was no scope for the couriers to bargain the rate of remuneration and it had not changed for four
years. Vabu did not withhold tax, or pay superannuation entitlements, couriers were paid per delivery rather than the time
period. Vabu withheld final pay until debts to it were repaid. According to the High Court payment by results is not
particularly indicative of an independent contract or relationship but was instead � �the natural means to remunerate
employees whose sole duty is to perform deliveries not least for the ease of calculation and to provide an incentive more
efficiently to make deliveries.�

24  Also far as control was concerned the High Court said that the lack of courier�s ability to have independence to conduct the
operations can be contrasted with situations where an individual ��accepted only that degree of control and supervision
necessary for the efficient and profitable conduct of the business he was running on his own account as an independent
contractor�. As I understand it the control test has historically been an important criterion to consider when determining
employment status, according to the decision of the High Court in Vabu it is important to view not only the Principal�s
contractual control but also the control the Principal applies in practice to �contractors� when determining employment status.

25 Insofar as the business enterprise indicia was concerned the couriers were unable to make an independent career as freelancers
and could not generate goodwill as a courier. The High Court gave considerable weight to evidence as to whether the couriers
could be said to operating their business; this is in my view a departure from the classical tests of employment status.

26 The final indicium which needs to be commented upon for the purpose of these Reasons is public perception. In Vabu the
couriers wore company uniforms and advertising and were the face of the company. Vabu made little or no attempt to make
the couriers personally identifiable. The only other employees were based in despatch and had limited public contact. The
Court commented that the couriers were central to Vabu�s business and did not form a supplemental part �...In this way Vabu�s
business involved marshalling and direction of labour of the couriers, whose efforts comprised the very essence of the public
manifestation of Vabu�s business. It was not case that the couriers supplemented or performed part of the work undertaken by
Vabu or aided from time to time; as two the documents relating to work practices suggest, to its customers they were Vabu and
effectively performed all of Vabu�s operations in the outside world.� The use of these indicia is also a departure from the
classical tests of employment status; it indicates the importance of differentiating contractors from employees.

27 I apply these tests to the factors involved in this case.
28 There were no written terms of engagement, all of the arrangements were oral. What can be said about them is that they do not

indicate what could be described as a normal type of relationship where an employee may fill in a time card or punch a time
clock. The documents presented to the Commission in Exhibits G1 and M1 are clearly not of that nature, some of them show
numbers of hours worked with a total fee with an amount described as a total fee plus GST. Nowhere on the documents is there
a clear indication that these are claims for wages. Further each of the documents contains an ABN number which Mr Ranga
admits is that assigned to his proprietary company. Further the documents indicate clearly that there is not a consistent amount
of hours worked at regular times and further they show that Mr Ranga employed other persons to assist him do the work. The
invoice for 29th May 2001 is particularly descriptive of this. Considered in its totality the documents and the evidence of
Mr Derry which I accept in preference that of Mr Ranga is not indicative, when considered in its totality, of the relationship of
employer and employee.

29 As for skills and training, there are particular skills for a steel fixer, those skills are clearly compatible with an independent
contractor relationship. Insofar as provision of tools is concerned steel fixing, on the evidence, does not require complex
equipment and therefore in terms of assisting in determining the status of this relationship that indicia is weak. In Vabu
payment by results was not indicative of the independent contractor relationship, but it was found by the High Court to be the
natural means to remunerate the employees who had a particular sole duty to perform deliveries, the value of which could
easily be the calculated by counting them. It is clear that the employment arrangements were not determinative of the
employee status but when the payments are coupled with the decision not to pay tax or superannuation payments this puts a
different character on the relationship and one which must be considered in the balance in determining whether there was an
employer/employee relationship.
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30  Insofar as control is concerned the only control exhibited by Mr Derry and accepted by Mr Ranga was that degree of control
and supervision necessary for the efficient and probable conduct of the business Mr Ranga was running on his own account as
an independent contractor. On the evidence in this case there are not strong indicators of control of the activities of Mr Ranga
by Mr Derry, in fact on the occasions when he was on jobs by himself employing his own workers there was none at all.

31 I comment lastly on a public perception. There can be no finding that if one observed Mr Ranga at work on a building site it
would be assumed that it was the Respondent at work. There was no identification whatsoever on the evidence given to the
Commission that Mr Ranga worked under the sign of or in the livery of the Respondent.

32 Having reviewed the evidence presented to the Commission in this matter I have come to the conclusion, notwithstanding the
relaxation of the traditional tests for the identification of independent contactors arising from the pronouncements of the High
Court in Vabu that on balance the relationship between William Ranga and the Respondent was one of an independent
contractor, and even if I am wrong about that it is clear on the evidence before the Commission that at the end of the
relationship as evidenced in document exhibit M1 of 29th May 2000 on that day any semblance of an employee/employer
relationship if indeed there were one, had gone.

33 For these reasons the Commission will decline to exercise its discretion residing in s.44 (9) of the Act to refer the dispute for a
hearing and determination on the grounds that there is no jurisdiction for it to do so.

_________

2002 WAIRC 04815
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN BUILDERS� LABOURERS, PAINTERS & PLASTERERS
UNION OF WORKERS, APPLICANT
v.
GELTRAY PTY LTD TRADING AS REOFAST STEEL FIXING, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 18 FEBRUARY 2002
FILE NO. C 156 OF 2001
CITATION NO. 2002 WAIRC 04815
_________________________________________________________________________________________________________

Result No jurisdiction. The Commission declined to refer matter for hearing
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr A. Gill (of Counsel) on behalf of the Applicant and Mr O. Moon on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Commission will decline to exercise its discretion residing in s.44(9) of the Act to refer the dispute for a
hearing and determination on the grounds that there is no jurisdiction for it to do so.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 04944

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS

UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ABB ENGINEERING CONSTRUCTION PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. CR 115 OF 2001
CITATION NO. 2002 WAIRC 04944
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
Representation
Applicant Mr A Gill of Counsel
Respondent Mr S Ellis of Counsel
_________________________________________________________________________________________________________
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Reasons for Decision
1. The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia � Western Australian

Branch, (the union), applied to the Commission for a compulsory conference under Section 44 of the Industrial Relations Act
1979 (the Act) on 15 May 2001. The schedule to that application described the dispute between the parties in the following
terms.

�The union is in dispute with ABB Engineering Construction Pty Ltd (the respondent) over the redundancy of Mr
Guiseppe Tornatora, after 34 years of service. The union believes insufficient redundancy payments have been made
and that Guiseppe�s length of service has been miscalculated. Accordingly, the union seeks the assistance of the
Commission in resolving this dispute. The relevant award: is the Engine Drivers� (Building & Steel Construction)
Award No 20 of 1973.�

2. The Commission convened a conference between parties on 24 May 2001 at which representatives of ABB Engineering
Construction Pty Ltd (the Respondent) attended. That conference was unsuccessful in resolving the matter and a further
conference took place on 2 August 2001. That conference was also unsuccessful at resolving the dispute and the matter
became the subject of a Memorandum of Matters for Hearing and determination under Section 44 of the Act, the Schedule to
which is incorporated below and it describes the dispute in detail...

�The Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of Australia � Western Australian
Branch ( the Union) allege that a member, Mr Guiseppe Tornatora was dismissed by the ABB Engineering
Construction Pty Ltd ( the Respondent ) after 34 years service and at that time was not paid a sufficient redundancy
payment.
It is asserted by the Union�
The employment of Mr Tornatora was subject to the Engine Drivers� (Building and Construction) Award (No 20 of
1987) (the Award)
Mr Tornatora should have received the equivalent of two weeks� pay per year for each year for each period of service;
He received 14 weeks pay in total
And therefore the Union claim an additional 46 weeks pay should be paid to him by order of the Commission.
The Respondent alleges that�
Mr Tornatora was employed under the ABB Service Pty Ltd Western Australia Alcoa Maintenance, Local Services and
Minor Projects Agreement 2000-2001 (ABB Service Agreement) certified in accordance with s.170LT the Workplace
Relations Act 1999 Commonwealth which governs his employment.
The ABB Service Agreement contains, inter alia, provisions providing for a dispute resolution procedure before the
Australian Industrial Relations Commission for conciliation and where necessary arbitration of such a matter. Further
the Agreement specifically deals with the matter of redundancy and the amount of severance payments. Mr Tornatora
was made redundant and paid redundancy and severance entitlements stipulated in the ABB Service Agreement
therefore the Respondent contends that the provisions of the Industrial Relations Act 1979 are invalid insofar as they
purport to enable the Western Australia Industrial Relations Commission to hear disputes in relation to Mr Tornatora�s
entitlement. The Commission is therefore unable or unauthorised to make orders or awards in relation to Mr
Tornatora�s employment by virtue of s. 106 of the Constitution and s. 170LZ of the Workplace Relations Act 1996.
The Respondent also contends that, if (contrary to the primary position of the Respondent )�
the employment of Mr Tornatora is governed by the Award and not by the ABB Service Agreement; or
alternatively the ABB Service Agreement does not operate to deprive the Commission of jurisdiction
then the Commission does not have jurisdiction to inquire as to the adequacy or otherwise of the redundancy payment,
because the adequacy and fairness or otherwise of the redundancy payment must be determined by reference to the
provisions of the applicable industrial instruments i.e. the ABB Service Agreement or, alternatively, the Award.
For these reasons the Respondent says that the Commission is without jurisdiction to make the order sought or any
orders at all in relation to the employment of Mr Tornatora by the Respondent and the claim should be dismissed for
want of jurisdiction.

3. During the conferences it became clear that there were issues of jurisdiction to be determined and by consent the Commission
listed them at the hearing on 14 February 2002. The nub of this matter is that the union claims that Mr Guiseppe Tornatora, a
person who had been employed by the Respondent for approximately 34 years, had received insufficient redundancy
payments on termination of his contact of employment. According to the submissions of Mr Ellis, of Counsel, who appeared
for the Respondent, Mr Tornatora had received in excess of $40,000 when he was retrenched on 30 April 2001 from his
employment as a crane driver on the Respondent�s work at the Alcoa site at Wagerup.

4. It is common ground between the parties that Mr Tornatora was employed under the ABB Service Pty Ltd W.A Alcoa
Maintenance, Local Services and Minor Projects Agreement 2000-2001 (ABB Service Agreement) an agreement which had
been certified in accordance with Section 170LT Workplace Relations Act 1996 (Cth) (WR Act) and which at the time of the
termination was in force.

5. The union�s Counsel Mr Gill, claims that even if Mr Tornatora�s employment were covered by the ABB Service Agreement
at the time of termination never the less the terms and conditions of employment were governed in general by the Engine
Drivers (Building and Steel Construction Award No 20 1973 an award of this Commission). Pursuant to this award he had
accrued rights and privileges and those rights and privileges can not be taken away from him because they are akin to rights
accrued under repealed or expired acts under Section 8 of Acts Interpretation Act 1901 (Cth) and Section 37 of the
Interpretation Act 1984 (WA). As for the argument of the Respondent that the provisions of the Act are invalid in that they
purport to enable this Commission to hear disputes in relation to Mr Tornatora�s employment, the union says relying upon the
decision in City of Mandurah v Hull. [(2000) 80 WAIG 4319], that the argument is wrong.

6. During his submissions Mr Ellis examined the ABB Service Agreement. He drew attention to the fact it is to be read in
conjunction with a number of awards and orders of this Commission and that where there is consistency, the agreement
prevails. Severance entitlements are defined in clause 22 of the ABB Service Agreement by reference to clause 14 of The
Metal Trades Award except for an additional payment of $30.00 per week of service during the operation of the ABB Service
Agreement.

7. Also and relevant to the disposition of this matter, the ABB Service Agreement requires by clause 16 that any dispute not
resolved between the parties is to be referred to the Australian Industrial Relations Commission for conciliation and, where
necessary, arbitration of that matter.
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8. When the services of Mr Tornatora were brought to a close he was paid out in redundancy entitlements in accordance with the
ABB Service Agreement.

9. The Respondent contends that the detailed and extensive provisions of the ABB Service Agreement cover the field in relation
to terms and conditions of employment particularly those under dispute here relating to redundancy. The WR Act through
Section 170LZ (1) operates so that a certified agreement prevails over the terms and conditions of employment in a State law
to the extent that they are inconsistent.

10. As to direct inconsistencies between the provisions of the ABB Service Agreement and that of the Act, it is argued that the
Act functions on the basis that industrial disputes will be brought to this Commission but the ABB Service Agreement
provides that disputes shall be referred to the Australian Industrial Relations Commission. There is no comfort for the
claimant in relying for the City of Mandurah v Hull (ibid) because the provisions of the Commonwealth law applicable in this
case are converse to those considered by the Industrial Appeals Court in Hull In any event the law as it stated in Hull depends
upon the provisions of Section 170LZ (3) of the WR Act which clearly provides for an exception when State laws deal with
harsh and unjust or unreasonable terminations.

11. I have considered the competing arguments and conclude as follows.
12. The ABB Service Agreement contains two provisions which are crucial to the determination of this matter. First it provides a

dispute procedure which requires that any unresolved matter shall be referred to the Australian Industrial Relations
Commission for conciliation and where necessary arbitration of that matter Second it has provisions which deal expressly
with the manner in which redundancies may be made in the quantum of severance payments when that happens.

13. For the claimants argument to be sustained the Commission would have to find that the Engine Drivers Building and Steel
Construction Award No 20 1973 continued to have effect not withstanding the operation of the ABB Service Agreement.

14. This argument clearly cannot survive the operation of Section 170LZ (1) of the WR Act which provides that a certified
agreement prevails over the terms and conditions of employment specified in State law, State award or State employment
agreement to the extent of any inconsistency. The provisions of the Section 109 of the Constitution operate so as that the WR
Act prevails over this state law.

15. This is so unless there is exclusion. The only exclusion is contained in Section 170LZ (3) which does not exclude the
operation of State unfair dismissal laws. This exclusion does not apply here. The claim is not an unfair dismissal claim and
the Union�s reliance on Hull is misplaced in the context of the current argument.

16. The union argues that there are some residual rights pursuant to the Engine Drivers Building and Steel Construction Award
No 20 of 1973 to which Mr Tornatora has access. As to this argument first there was no effort made to establish as a matter of
law that the Engine Drivers Building and Steel Construction Award No 20 of 1973 applies to the Respondent but even if it did
its clear that at some time the employment contract has been regulated by a series of agreements amongst which was the ABB
Service Agreement which clearly ousts the operation of any State award.  In the absence of a collateral contract to the
contrary I know of no legal concept which would say in such circumstances that accrued entitlements under legal instruments
which are no longer binding on the parties and can be accessed by the employee.

17. This employment relationship was governed by a certified agreement of the Australian Industrial Relations Commission. The
ABB Service Agreement was properly made. It regulated the relationship between the parties. The dispute between the parties
must be solved in accordance with the dispute settlement procedures therein and within the jurisdiction which gives life to the
agreement.

18. This Commission is therefore unable to exercise any powers in the matter and for that reason the application will be dismissed
for want of jurisdiction.

_________

2002 WAIRC 04942
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ABB ENGINEERING CONSTRUCTION PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. CR 115 OF 2001
CITATION NO. 2002 WAIRC 04942
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Mr A. Gill (of Counsel) on behalf of the Applicant and Mr S. Ellis (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Application be and is hereby dismissed for want of jurisdiction.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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CONFERENCES—Notation of—

PARTIES
COMMISSIONER/

CONF. NO.
DATES MATTER RESULT

Australian Workers' Union Cargill Salt Limited KENNER C
C228/2001

27/09/2001
22/10/2001
22/02/2002

Sick leave entitlements Concluded

Australian Workers' Union Cockburn Cement
Ltd

GREGOR C
C25/2002

N/A Annual leave Concluded

Australian Workers' Union Extraman (WA) Pty
Ltd

KENNER C
CR183/2001

01/03/2002 Termination of union
member

Order Issued

Australian Workers' Union Hedland Sampling
Services

KENNER C
CR30/2001

01/03/2002 Alleged unfair
dismissals

Order Issued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

ASIA Metals Pty Ltd
t/a Aussie Waste
Recycling and Aussie
Metals

GREGOR C
C174/2001

16/08/2001
15/02/2002

Alleged failure to pay
employee's wages on
time

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

BHP Billiton (BHP
Iron Ore)

KENNER C
C18/2002

5/02/2002
18/02/2002

Changes to start and
finish times for
maintenance workers.

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Imperial Office
Equipment

GREGOR C
C270/2001

3/12/2001
28/02/2002

Entitlements for
employee

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Midland Brick Co
Pty Ltd

KENNER C
C337/1999

28/02/2002 Agreement negotiations Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Midland Brick
Company Pty Ltd

KENNER C
C331/1999

28/02/2002 Access to site Concluded

Builders' Labourers, Painters &
Plasterers Union

Geltray Pty Ltd
trading as Reofast
Steel Fixing

GREGOR C
C156/2001

4/07/2001
24/01/2002
12/02/2002

Termination, late
payment of wages &
non-payment of
entitlements

Concluded

Civil Service Association Director General,
Department of Health

SCOTT C
PSAC3/2002

N/A Continue contract of
employment

Concluded

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union

Midland Brick Co.
Pty Ltd & Others

KENNER C
C45/2000

27/02/2002 Finalising the content of
an Enterprise
Bargaining Agreement

Concluded

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union

Midland Brick Pty
Ltd

GREGOR C
CR120/2001

23/08/2001
21/02/2002
12/03/2002

Reduction of
classification and
remuneration

Discontinued

Construction, Forestry, Mining
& Energy Union

Aluxite Aluminium
Scaffolding Pty Ltd

GREGOR C
C35/2002

20/02/2002
12/03/2002

Dispute over alleged
alteration of a member's
employment conditions

Concluded

Construction, Forestry, Mining
& Energy Union

Derwent
Construction

GREGOR C
C34/2002

N/A Dispute over alleged
failure to provide time
and wages records in
relation to applicant
union member

Concluded

Construction, Forestry, Mining
& Energy Union

Marble & Cement
Work (WA) Pty Ltd

GREGOR C
C274/2001

N/A Time and wages record Concluded

Construction, Forestry, Mining
& Energy Union

Reginald Leslie
Kernaghan and
Margreta Aline
Kernaghan trading as
Kernaghan's Joinery
and Cabinet Makers

GREGOR C
C28/2002

11/03/2002 Employment records Concluded

Construction, Forestry, Mining
and Energy Union (Federal
Union)

Silent Vector Pty Ltd
t/a Sizer Builders

GREGOR C
C26/2002

7/02/2002 The Respondent has
instructed its members
to take industrial action
against the Applicant in
contravention of the
secondary boycott
provisions of the Trades
Practices Act 1974

Concluded

Construction, Mining, Energy,
Timberyards, Sawmills and
Woodworkers Union

ABB Engineering
Construction Pty Ltd

GREGOR C
C115/2001

24/05/2001
2/08/2001
7/09/2001

Redundancy Referred
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PARTIES
COMMISSIONER/

CONF. NO.
DATES MATTER RESULT

Construction, Mining, Energy,
Timberyards, Sawmills and
Woodworkers Union

BHP Iron Ore Ltd KENNER C
CR65/2001

9/11/2001
20/11/2002

Voluntary redundancy Order Issued

Construction, Mining, Energy,
Timberyards, Sawmills and
Woodworkers Union

BHP Iron Ore Pty
Ltd

KENNER C
C143/2001

22/06/2001 Dispute re unfair and
unwarranted final
warning

Concluded

Independent Schools Salaried
Officers' Association

Mrs Elizabeth
Marcus, Principle,
Riverlands School
Whiteman Park

KENNER C
C29/2001

16/02/2001 The Applicant union
seeks to determine what
contractual entitlements
are due to the applicant
member.

Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Brumby's Waikiki BEECH C
C292/2001

17/01/2002
22/02/2002

Dismissal Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

City of Joondalup SCOTT C
C293/2001

3/01/2002
6/03/2002

Dispute over alleged
pay dispute of applicant
union member

Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Fred Margaria
Cleaning Service

SCOTT C
C234/2001

29/10/2001 Unfair dismissal Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Lord Forrest Hotel WOOD C
C8/2002

14/02/2002 Alleged unfair dismissal Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Lord Forrest Hotel WOOD C
CR237/2001

N/A Proposed variation to
contract

Discontinued

Liquor, Hospitality and
Miscellaneous Workers Union

Minister for
Education

KENNER C
C22/2002

11/02/2002
21/02/2002

Alleged reduction of
hours

Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Mirrabooka Tavern WOOD C
C32/2002

15/02/2002 Alleged unfair dismissal Concluded

Liquor, Hospitality and
Miscellaneous Workers Union

Water Corporation SCOTT C
C29/2002

15/02/2002 Alleged unfair dismissal Concluded

CORRECTIONS—
APPENDIX XIV

Organisation of Employees and Organisation of Employers registered
under the Industrial Relations Act, 1979.

As at 31 December 2001
Organisation of Employees and Employers with names of the Primary Contact and Addresses.

No. of
Members

Section 71
Declarations

Reference

Reg.
No.
I.R.
Act.

Emp-
loyers

Workers
Name of Union, Association or Organisation Primary Contact Registered Office

Vol Page

255 125 ... Association of Independent Schools of Western
Australia, Union of Employers (Inc)

A. Jackson 41 Walters Drive,
Herdsman Business
Park, Osborne Park  601

260 ... 140 Association of Professional Engineers, Australia
(Western Australian Branch), Organisation of
Employees

I. Johnstone Suite 1, 12-14 Thelma
Street, West Perth  6005

73 2665

263 ... 2,989 Australian Medical Association Incorporated
The Western Australian Branch of the

P. C. Boyatzis 14 Stirling Highway,
Nedlands  6009

265 � 1,006 Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch - The

R. Wells 2/10 Nash Street,
Perth  6000

158 � 4,624 Australian Workers' Union, West Australian
Branch, Industrial Union of Workers � The

T.P. Daly Cnr Wellington & Lord
Streets, Perth  6000

61 631

259 � 11,970 Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers �
Western Australian Branch - The

J. Ferguson 1111 Hay Street,
West Perth  6005

107 21 � Baking Industry Employers' Association of
Western Australia

D. Nissan 26 Drake Street,
Osborne Park  6017

9 ... 109 Boot Trade of Western Australia, Union of
Workers, - The

No Current
Official

110 Charles Street,
Perth  6000

167 ... 185 Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia � The

R.J. Murphy 11/64 Bannister Road,
Canning Vale  6155
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No. of
Members

Section 71
Declarations

Reference

Reg.
No.
I.R.
Act.

Emp-
loyers

Workers
Name of Union, Association or Organisation Primary Contact Registered Office

Vol Page

53 ... 84 Brick, Tile and Pottery Industrial Union of
Australia (Union of Workers) Western Australian
Branch � The Federated

J.R. Bainbridge 14 Prospect Road,
Armadale  6112

22 868 ... Builders' Association of Western Australia (Union
of  Employers) � Master

M.G. McLean 35-37 Havelock Street,
West Perth  6005

� � � Builders� Labourers, Painters and Plasterers
Union of Workers � The Western Australian
(See Construction, Forestry, Mining, and Energy
Union of Workers - The)

� �

194 ... 3 Building Trades Association of Unions of
Western Australia (Association of Workers)

K.N. Reynolds 27 Moore Street,
East Perth  6004

246 ... 13,170 Civil Service Association of Western Australia
Incorporated � The

D.A. Robinson 445 Hay Street,
Perth  6000

73 2931

20 ... 220 Clothing and Allied Trades' Industrial Union of
Workers - The Western Australian

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

2 ... 362 Coal Miners' Industrial Union of Workers of
Western Australia, Collie � The

G.N. Wood c/- Mineworkers
Institute, 75 Throssell
Street, Collie  6225

73
73

231,
1918

252 ... 62 Collieries' Staff Association, Western Australian
Branch - The Australian

C.F. Pullan 45 Deakin Street,
Collie  6225

249 ... 4,180 Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, W.A. Branch

W.E. Game 1st Floor,
401-403 Oxford Street,
Mt Hawthorn  6016

75 2693

248 9 ... Construction Contractors Association of Western
Australian

H.S. McLeod 9/11 Airlie Street,
Claremont  6010

267 � 8,382 Construction, Forestry, Mining, and Energy Union
of Workers � The
(Previously The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union
of Australia, Western Australian Branch and The
Western Australian Builders� Labourers, Painters
and Plasterers Union of Workers)

K N Reynolds 27 Moore Street
East Perth WA 6004

� � � Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia,
Western Australian Branch � The
(See Construction, Forestry, Mining, and Energy
Union of Workers - The)

� �

16 ... 21 Dental Technicians' and Employees' Union of
Workers � W.A.

D.P. Hill 8 Coolgardie Terrace,
East Perth  6004

244 ... 3,503 Disabled Workers' Union of Western Australia -
The

G. Cassidy 82 Beaufort Street,
Perth  6000

226 417 ... Electrical Contractors' Association of Western
Australia (Union of Employers) - The

R.J. Hale 22 Prowse Street,
West Perth  6005

137 ... 114 Electrical Trades Union of Workers of Australia
(Western Australian Goldfields Sub-Branch),
Kalgoorlie

No Current
Official

Suite 102,
82 Beaufort Street,
Perth  6000

233 ... 866 Firefighters Union of Western Australia - United A. Drewett 63 Railway Parade,
Mt. Lawley  6050

73 2341

219 ... 567 Food Preservers' Union of Western Australia,
Union of Workers � The

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

164 18 ... Footwear Repairers' Association of W.A. (Union
of Employers) � The

R.K. Cann Suite 18, 2nd Floor,
25 Walters Drive,
Osborne Park  6017

262 ... 996 Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. � The

T.P. Daly Wellington Fair,
Cnr Wellington  & Lord
Sts, Perth 6000

183 ... 26 Gold and Nickel Mines Supervisors Association
Industrial Union of Workers - The Western
Australian

No Current
Official

18 Sturt Pea Crescent,
Kambalda West  6444
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No. of
Members

Section 71
Declarations

Reference

Reg.
No.
I.R.
Act.

Emp-
loyers

Workers
Name of Union, Association or Organisation Primary Contact Registered Office

Vol Page

195 ... 157 Grain Handling Salaried Officers Association
(Union of Workers) - Western Australian

K.A. Gray Room G07,
22 Delhi Street,
West Perth  6005

165 48 ... Hairdressers' Association of Western Australia
Industrial Union of Employers � Master

G. Ridolfo PO Box 95,
Kwinana  6167

131 276 ... Hairdressers' Industrial Union of Employers of
W.A. - The Master Ladies'

L.J. Marshall 11th Floor,
International House,
26 St George�s
Terrace, Perth  6000

42 ... 139 Hairdressers' and Wigmakers' Employees' Union
of Workers - The West Australian

J.W. Bullock 5th  Floor,
25 Barrack Street,
Perth  6000

189 ... 2,745 Hospital Salaried Officers Association of Western
Australia (Union of Workers)

D.P. Hill 8 Coolgardie Terrace,
Perth  6004

238 549 ... Hotels and Hospitality Association Incorporated
(Union of Employers) - Western Australian

B. Woods 38 Parliament Place,
West Perth  6005

198 ... 2,785 Independent Schools Salaried Officers'
Association of  Western Australia, Industrial
Union of Workers - The

T.I. Howe 143 Edward Street,
Perth 6000

209 ... 408 Institute of Marine and Power Engineers, Western
Australian Union of Workers � Australian

R. McDonald 28 Mouat Street,
Fremantle  6160

230 ... 126 Licensed Car Salesmen's Association, Union of
Workers of Western Australia

No Current
Official

9-11 Brewer Street,
East Perth  6004

266 ... 17,551 Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - The
Australian

H. Creed 61 Thomas Street,
Subiaco  6008

76 1699

173 206 ... Meat and Allied Trades Federation of Australia
(Western Australian Division) Union of
Employers

M.J. Darcy 4/170 Burswood Road,
Victoria Park 6100

23 ... 1,510 Meat Industry Employees' Union, Industrial
Union  of Workers, Perth - West Australian
Branch, Australasian

D. Hopperton 1st Floor,
Unity House,
79 Stirling Street,
Perth  6000

61 631

264 ... 2,100 Media, Entertainment and Arts Alliance of
Western Australia (Union of Employees) � The
(MEAAWA)

M. Saxon 123 Claisebrook Road,
East Perth  6004

135 ... 769 Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers

R.W. Ashmore 28 Mouat Street,
Fremantle  6160

59 47 ... Metal Industries Association (Industrial Union of
Employers) of W.A.

No Current
Official

190 Hay Street,
East Perth  6004

93 125 ... Milk Vendors Union of Employers �
Amalgamated

C.N. Constatine 50 Collis Road
Wattleup  6166

39 ... 198 Millers and Mill Employees' Union of Workers of
Western Australia - The Federated

No Current
Official

110 Charles Street,
Perth  6000

237 ... 9 Mining Unions Association of Employees of
Western Australia (Iron Ore Industry) � The

D. Bartlam PO Box 6289,
East Perth  6004

87 ... 5,423 Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and
Administrative Branch - Australian

P. Burlinson 102 East Parade,
East Perth  6004

65 1097

79 ... 2,267 Municipal, Road Boards, Parks and Racecourse
Employees' Union of Workers - Western
Australian

A.F. Bennett 112 Charles Street,
West Perth 6005

241 ... 284 Murdoch University Academic Staff Association D. Holloway Murdoch University,
South Street,
Murdoch  6150

63 ... 332 Nurses' Association (Union of Workers) � West
Australian Psychiatric

L.K. MacLeod Suite 3, Labor Centre,
82 Beaufort Street,
Perth  6000

133 ... 7,540 Nursing Federation Industrial Union of Workers
Perth - The Australian

M.A. Olsen 260 Pier Street,
Perth  6000

60 1057

89 141 ... Painters, Decorators and Signwriters Association
of  Western Australia (Industrial Union of
Employers) The Master

S.I. Henry 106 Caledonian
Avenue,
Maylands  6051
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No. of
Members

Section 71
Declarations

Reference

Reg.
No.
I.R.
Act.

Emp-
loyers

Workers
Name of Union, Association or Organisation Primary Contact Registered Office

Vol Page

17 26 ... Plasterers' Association of Western Australia
Union of Employers - Master

K.J. Spalding 67 Hubert Street,
East Victoria Park  6101

10 ... 1,257 Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial
Union of Workers - The

M. Mitchell 401-403 Oxford Street,
Mt Hawthorn  6016

76 4149

200 306 ... Plumbers' and Mechanical Services Association of
Western Australia (Union of Employers) - The
Master

S.I. Henry 106 Caledonian
Avenue,  Maylands
6051

110 ... 4,604 Police Union of Workers - Western Australian K.J. See 73 Burswood Road
Victoria Park WA  6100

100 136 ... Printing and Allied Trades Employers'
Association of Western Australia (Union of
Employers) - The

P. Nieuwhof 111-113 Burswood
Road, Victoria Park
6100

129 ... 1,406 Prison Officers' Union of Workers � Western
Australian

S.J. Smith 63 Railway Parade,
Mt Lawley  6050

239 ... 207 Railways Officers' Union - West Australian N.R. Pearson Kenafick House,
102 East Parade,
East Perth  6004

254 ... 137 Real Estate Salespersons Association of Western
Australia (Inc)

J.W. Chambers 215 Hay Street,
Subiaco  6008

207 ... 40 Salaried Pharmacists' Association Western
Australian Union of Workers

D.P. Hill 8 Coolgardie Terrace,
Perth  6000

176 ... 44 Sales Representatives' and Commercial Travellers'
Guild of W.A., Industrial Union of Workers

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

215 ... 650 Seamen's Union of Australia, West Australia
Branch

W.J. Pritchard 2nd Floor,
2/4 Kwong Alley,
North Fremantle  6159

67 482

60 ... 22,456 Shop, Distributive and Allied Employees'
Association of Western Australia - The

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

240 ... 12,217 State School Teachers Union of W.A.
Incorporated- The

D.A. Kelly 150-152 Adelaide,
Terrace, East Perth 6004

35 4 ... Steamship Owners' Association Industrial Union
of Employers (Fremantle) - The Western
Australian Branch of the Commonwealth

A.J. Chapple 1a Pakenham Street,
Fremantle  6160

218 ... 13 Stevedoring Supervisors of Western Australia
(Union of Workers) - The Society of

D.E. Williams 87 Coogee Road,
Ardross  6153

96 ... 154 Transport Trust Officers' Union of Workers, Perth
- The Metropolitan (Perth) Passenger

No Current
Official

Suite 5, Labour Centre,
82 Beaufort Street,
Perth  6000

114 ... 8,943 Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch

J.L. McGiveron Suite 302, 3rd Floor,
82 Beaufort Street,
Perth  6000

61 1501

242 ... 851 Union of Australian College Academics, Western
Australian Branch, Industrial Union of Workers

S. Errington Curtin University,
GPO Box U1987,
Perth  6845

243 ... 424 University of Western Australia Academic Staff
Association

Dr. S.M. Bunt W2 Winthrop Tower,
University of
Western Australia,
Nedlands  6907

____________________
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2002 WAIRC 04917
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 1031 OF 2001
CITATION NO. 2002 WAIRC 04917
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant Ms D MacTiernan
Respondent Ms N Thomson
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 8 January 2002 issued in Application 1031 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Schedule attached to the Order dated 8 January 2002 in Application 1031 of 2001 to vary the Burswood Island
Resort Employees Award (No. A 23 of 1985 and A 25 of 1985) be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 17. � Meal Money: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) Any employee who is required to work overtime for two hours or more shall be supplied with a meal free of charge to be

consumed in the employee cafeteria. Provided that where the Company does not supply such a meal the employee shall
be paid $6.67 meal money.

2. Clause 26. � Uniforms and Laundering: Delete this Clause and insert the following in lieu thereof�
(1) Where the Company requires an employee to wear a special uniform in the performance of their duties such special

uniform shall be provided by the Company and shall at all times remain the Company�s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps collars,
cuffs, or other special apparel which the Company may require an employee to wear whilst on duty; provided that the
ordinary apparel usually worn by Waiters and Stewards shall not be deemed to be special uniforms within the meaning of
this clause.

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coats, white shirt, white apron and cap, such garments shall be laundered at the Company�s expense or otherwise the
employee shall be paid $8.68 per fortnight as laundry allowance.

(3) Subject to subclause (2) hereof, where the Company requires any of the articles of clothing to be worn as described in
subclause (1) of this clause, then such clothing shall be laundered at the Company�s expense or otherwise the employee
shall be paid $5.69 per fortnight as a laundry allowance.

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Company standards.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 04873

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ALAN TOMLINSON, APPLICANT

v.
JAMES HARDIE AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 692 OF 2001
CITATION NO. 2002 WAIRC 04873
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr A Randles of counsel
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________
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Direction
HAVING heard Mr A Randles of counsel for the applicant and Mr D Jones as agent for the respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the direction of the Commission in respect of the herein matter issued on 9 November 2001 be and is hereby
revoked.

2. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

3. THAT the applicant file and serve any signed witness statements upon which he intends to rely by 5 April 2002.
4. THAT the respondent file and serve any signed witness statements upon which it intends to rely by 12 April 2002.
5. THAT the applicant file and serve any signed witness statements in reply upon which he intends to rely by 19 April

2002.
6. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes

of cross-examination no later than 7 days prior to the date of hearing.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2002 WAIRC 04853
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GARY JOHN HENERY, APPLICANT
v.
JOOROOK NGARNI ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 21 FEBRUARY 2002
FILE NO. APPLICATION 750 OF 2001
CITATION NO. 2002 WAIRC 04853
_________________________________________________________________________________________________________

Result Discovery of documents granted ex parte
_________________________________________________________________________________________________________

Order
WHEREAS on 14 February 2002 the Respondent, Joorook Ngarni Aboriginal Corporation, applied to the Commission for
discovery of documents relating to the claim lodged by Gary John Henery, the Applicant; and
WHEREAS on 15 February 2002 solicitors for the Applicant were advised of the application for discovery of documents by email
and a request for their response was made; and
WHEREAS on 19 February 2002 solicitors for the Applicant were requested by email to respond to the email of 15 February
2002 and a telephone message was received from the solicitors for the Applicant on 20 February 2002 to advise that a response
would be made on the following day; and
WHEREAS there being no response by 21 February 2002, solicitors for the Applicant were requested by email to respond by
2.00 pm on 21 February 2002 and if no response was received an order would be issued ex parte for discovery.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the Applicant provide discovery of all details of the bank accounts of Mr Gary John Henery during the time
that he was at Joorook Ngarni Aboriginal Corporation, forthwith, to the Respondent.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 04932
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAM ALDERSON, APPLICANT
v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 6 MARCH 2002
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2002 WAIRC 04932
_________________________________________________________________________________________________________

Result Application for an Order for discovery considered.
Representation
APPLICANT MR I. MORRISON (OF COUNSEL)
RESPONDENT MR L. TISAKNIS AND WITH HIM MR R. KELLY (BOTH OF COUNSEL)
_________________________________________________________________________________________________________
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Reasons for Decision
(Extemporaneous)

1 The purpose of these proceedings is to consider the application which is lodged on behalf of Ms Alderson for an Order which
is described as being for general discovery. In my view, the application is to be approached as follows.

2 The substantive application before the Commission has been outlined by Mr Morrison and without doing his words a
disservice, in general terms the substantive claim before the Commission is a dispute by Ms Alderson regarding the
genuineness of the reason given for her dismissal (that reason being redundancy), the quantum of the redundancy payment and
the manner of her dismissal. Ms Alderson also seeks certain benefits which she says are benefits to which she is entitled under
her contract of employment they being, as I would categorise them, whether she has been underpaid (I think that is the word
used in the application), that if that is the case, there ought to be a recalculation of certain entitlements; that she has an
entitlement to be paid for accrued sick leave; an entitlement to a redundancy payment and also what is put as a claim for
damages on the basis that it was a term of her contract that she be employed to age 65.

3 The first point that I would note is that although it does not strike me that each of those claims is of themselves necessarily
complex, I appreciate that the substantive matter before the Commission involves something at least along the lines of 6 or
perhaps 7 individual claims. I also note that Ms Alderson�s length of service being approximately 20 years as I have calculated
it, might also mean that over the length of her period of employment, a substantial number of documents may have been
created not only about her employment but also about the position that she held.

4 In my view, the purpose of discovery goes beyond merely preventing ambush for the purposes of the hearing. It gives access to
documents that are of relevance to the issues that are in possession of the other side and, in my view, the circumstances of the
substantive claim before the Commission is such that given the period of time involved, Ms Alderson would in principle be
entitled to an order for discovery.

5 However, as the Full Bench has indicated in the decision to which I was referred by Mr Tisaknis (ALHMWU v. Burswood
Resort Management Ltd (1995) 75 WAIG at 1805), discovery in civil proceedings is confined to what is in issue on the
pleadings. If I put that into the language which is used in this Commission, discovery is confined to what is set out in the
Notice of Application and the Notice of Answer and Counter Proposal. Thus, I consider it would be just to grant an order for
discovery to the extent of documents that may be in the possession of the respondent that go to claims in the substantive matter
and I would be prepared to do so. For example, if I turn to the document that is headed �Request for Discover�. If I issued an
Order it would cover (1) �the report of Professor Allbrook dated 28 July 1980 recommending amalgamation� because the
redundancy issue comes out of the amalgamation of two colleges. I might have a query about the relevance of the date. I am
not sure how relevant that is.

6 However, I would not, for example, be prepared to make an Order if it covered what is in category (2), that being �all
correspondence between the Reverend C. Honey and the Synod By-Laws Committee� because in my view to make an Order in
those terms would go beyond, or have the potential to go beyond, the issues set out in the Notice of Application and the Notice
Answer and Counter Proposal and would not be just. I merely give that by way of illustration.

7 In my view the submission of the respondent that an Order for general discovery may be oppressive would appear to me to
have some justification to it given the fact that the documents seemingly to be covered by such an order go back possibly some
20 years.

8 In summary, to the extent that the Order sought is an Order for general discovery, I would refuse it for the reasons that I have
given.

9 However, I foreshadow that if an application was made for an Order for discovery of documents that are relevant, or related, to
the specific claims in the substantive application then subject to any particular issue such as the dates of documents, I would
think that an application for such an Order would be irresistible.

10 Decision Accordingly.
____________________

2002 WAIRC 04983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT BOND CAMERON, APPLICANT
v.
DODSLEY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO/S. APPLICATION 1566 OF 2001
CITATION NO. 2002 WAIRC 04983
_________________________________________________________________________________________________________

Result Application for Further and Better Particulars granted
_________________________________________________________________________________________________________

Order
WHEREAS on 28 February 2002, Dodsley Pty Ltd, the Respondent, applied to the Commission for further and better particulars
relating to the claim lodged by Robert Bond Cameron, the Applicant; and
WHEREAS the Commission ex parte, having considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the Applicant
1. Particularise what circumstances surrounding the dismissal are considered to be unfair.
2. Particularise what contractual benefits are claimed.
3. Particularise the contractual terms on which the claim is based.
4. Further and better particulars to be provided within 7 days of the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04789
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL FOSTER, APPLICANT
v.
ALCOA OF AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 8 FEBRUARY 2002
FILE NO/S. APPLICATION 1601 OF 2001
CITATION NO. 2002 WAIRC 04789
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr R Kelly of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr R Kelly of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

(1) THAT the parties exchange copies of documents upon which they intend to rely at the hearing of this matter by no
later than 1 March 2002.

(2) THAT the matter be listed for hearing for 1 day.
(3) THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
2002 WAIRC 04985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES RACHAEL TUMELTY, APPLICANT

v.
AON RISK SERVICES AUSTRALIA LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. APPLICATION 1727 OF 2001
CITATION NO. 2002 WAIRC 04985
_________________________________________________________________________________________________________

Result Discovery Ordered
Representation
Applicant Mr D Sash, of Counsel
Respondent Mr I Curlewis, of Counsel
_________________________________________________________________________________________________________

Order
WHEREAS the applicant made application on 25 February 2002 for an order pursuant to regulation 80 of the Industrial Relations
Commission Regulations 1985 for documents relating to Mr Michael Woodward and Mr David Pulver; and
WHEREAS the application was heard by the Commission on 8 March 2002; and
WHEREAS the Commission has determined that the contracts of Mr Michael Woodward and Mr David Pulver with the respondent
may be relevant to the claim; and
WHEREAS the Commission has determined that the commissions paid to Mr Michael Woodward and Mr David Pulver by the
respondent, during the period 14 February 2000 to 20 July 2001, relating to former clients of Zeullig Credit Insurance Brokers Ltd
may be relevant to the claim;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT on or before the 18th of March 2002 the respondent does make available to the applicant�s solicitor for inspection
documents which are or have been in the power, possession or custody of the respondent and which relate to the matters
in question in this application, including but not limited to
a) the contracts of Mr Michael Woodward and Mr David Pulver with the respondent and
b) all correspondence, file notes, memoranda and emails for the period 14 February 2000 to 20 July 2001 relating

to the payment of commission by AON Risk Services Australia Limited to Mr Michael Woodward and Mr
David Pulver in respect of any former clients of Zeullig Credit Insurance Brokers Limited.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04905
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS�WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ANODISERS W.A. AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 1756 OF 2001
CITATION NO. 2002 WAIRC 04905
_________________________________________________________________________________________________________

Result Matter divided
Representation
Applicant Mr T Kucera
Respondent Mr M Borlase
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Kucera on behalf of the applicant and Mr M Borlase on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be divided into Parts A and B pursuant to section 27(1)(s) of the Act.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04921
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CATHERINE ELIZABETH NASH, APPLICANT
v.
SMS MANAGEMENT & TECHNOLOGY LIMITED & OTHER, RESPONDENT

PARTIES KATE MAHER, APPLICANT
v.
SMS MANAGEMENT & TECHNOLOGY LIMITED & OTHER, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 1772 OF 2001, APPLICATION 1773 OF 2001
CITATION NO. 2002 WAIRC 04921
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr A Randles of counsel
Respondent Mr A Fairweather of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr A Randles of counsel on behalf of the applicant and Mr A Fairweather of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the matters be joined and heard and determined together.
2. THAT each party shall give an informal discovery by serving its list of documents no later than 14 days prior to the

date of hearing.
3. THAT inspection of documents shall be completed by no later than seven days prior to the date of hearing.
4. THAT the parties have liberty to apply on short notice

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04872
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN BONGIORNO, APPLICANT
v.
CARGILL SALT LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 1881 OF 2001
CITATION NO. 2002 WAIRC 04872
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Llewellyn as agent
Respondent Mr S Ellis of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Llewellyn as agent on behalf of the applicant and Mr S Ellis of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the applicant shall respond to the respondent�s application for further and better particulars dated 5 February
2002 by 15 March 2002.

2. THAT the applicant shall give an informal discovery by serving its list of documents by 15 March 2002.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2002 WAIRC 04931
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIAL TROY MCMAUGH, APPLICANT
v.
HEALTH PROFESSIONALS AGENCY PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 7 MARCH 2002
FILE NO. APPLICATION 1863 OF 2001
CITATION NO. 2002 WAIRC 04931
_________________________________________________________________________________________________________

Result Application for an Order for Discovery dismissed.
Representation
Applicant Mr B. McMaugh (as agent)
Respondent Ms H. Ketley (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it an application by the respondent for the applicant to produce certain documents;
AND WHEREAS this matter was heard by the Commission in Chambers on 7 March 2002;
AND WHEREAS the documents requested were provided to the respondent at that time and the applicant stated that there are no
letters or concession cards as referred to in the Notice of Application;
AND WHEREAS the Commission is satisfied that the matters sought in the Notice of Application have been met and that there is
no further need to consider the application;
AND HAVING HEARD Mr B. McMaugh (as agent) on behalf of the applicant and Ms H. Ketley (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order �

THAT the Notice of Application dated 1 March 2002 for discovery of documents be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 04919
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WENDY LEATH BIANCHI, APPLICANT
v.
HOMESTAKE GOLD OF AUSTRALIA LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 1 MARCH 2002
FILE NO/S. APPLICATION 1948 OF 2001
CITATION NO. 2002 WAIRC 04919
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Ms L Tudori of counsel
Respondent Mr D Parker of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Ms L Tudori of counsel on behalf of the applicant and Mr D Parker of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs�

1. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

2. THAT the applicant file and serve signed witness statements upon which she intends to rely no later than four weeks
prior to the date of hearing.

3. THAT the respondent file and serve signed witness statements upon which it intends to rely no later than three
weeks prior to the date of hearing.

4. THAT the applicant file and serve any signed witness statements in reply upon which she intends to rely no later
than two weeks prior to the date of hearing.

5. THAT the matter be listed for hearing for one day.
6. THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 04982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 04838
_________________________________________________________________________________________________________

Result Application granted
_________________________________________________________________________________________________________

Order
WHEREAS on 8 February 2002, Greenfield Project Development Services, the Respondent, applied to the Commission for further
and better particulars relating to the claim lodged by Christopher Lance Roberts, the Applicant; and
WHEREAS on 19 February 2002 a conference was held in this matter; and
WHEREAS the Commission having heard from Mr G Marshall for the Respondent and
Mr C Roberts, the Applicant, and having considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the Applicant
1. List each component part of �Amount owed to me� in the sum claimed of $586.40 and the basis upon which

that component part is calculated.
2. Provide the legal basis upon which the �Daily allowance $30.00 per day for 48 days� in the sum claimed of

$1440.
3. Provide the legal basis upon which the �Amounts claimed by me in the sum claimed of $853.60.
4. Further and better particulars to be provided within 7 days of the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Decision Finalisation Date

PSA 6 of 2001 Roger Dallas Sir Charles Gairdner Hospital Dismissed 26/02/2002

PSA 7 of 2001 Simon Ormes Smith Sir Charles Gairdner Hospital Dismissed 26/02/2002

PSA 1 of 2002 Alan Sidebottom Sir Charles Gairdner Hospital Dismissed 26/02/2002
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INDUSTRIAL APPEAL COURT—Appeals against decision
of Commission in Court Session—

2002 WAIRC 05187
EDITOR�S NOTE: Reasons for Decision in IAC 3 & 4 of 2001 was published in March WAIG,

Vol. 82, Part 1, Subpart 3 at Page 405.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES CHAMBER OF COMMERCE & INDUSTRY OF WESTERN AUSTRALIA (INC), APPELLANT

v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE SCOTT (PRESIDING JUDGE)
JUSTICE PARKER
JUSTICE McKECHNIE

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO/S. IAC 3 OF 2001
CITATION NO. 2002 WAIRC 05187
_________________________________________________________________________________________________________

Result Appeal allowed
Representation
Appellant
Mr GR Blyth (Agent)
Respondent
Mr DH Schapper (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr GR Blyth (Agent) for the Appellant and Mr DH Schapper (of Counsel) for the Respondent, THE COURT
HEREBY ORDERS THAT�

1. The Appeal be allowed;
2. The decision of the Commission in Court Session in matter no. 975 of 2000, dated 30 April 2001, be set aside;

and
3. That application no. 975 of 2000 is dismissed.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

____________________
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2002 WAIRC 05189
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES AIRLITE CLEANING PTY LTD AND OTHERS, APPELLANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE SCOTT
JUSTICE PARKER
JUSTICE McKECHINE

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO/S. IAC 4 OF 2001
CITATION NO. 2002 WAIRC 05189
_________________________________________________________________________________________________________
Result Appeal allowed
Representation
Appellant Mr RL LeMiere (of Queens Counsel)
Respondent Mr DH Schapper (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr RL LeMiere (of Queens Counsel) for the Appellant and Mr DH Schapper (of Counsel) for the Respondent,
THE COURT HEREBY ORDERS THAT�

1. The Appeal be allowed;
2. The decision of the Commission in Court Session in matter no. 975 of 2000, dated 30 April 2001, be set aside; and
3. That application no. 975 of 2000 is dismissed.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

INDUSTRIAL APPEAL COURT—Appeals against decision
of Full Bench—

2002 WAIRC 05033
EDITOR�S NOTE: Reasons for Decision in IAC 9 of 2001 was published in February WAIG,

Vol. 82, Part 1, Subpart 2 at Page 207.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES COMMISSIONER OF POLICE, APPELLANT

v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM JUSTICE ANDERSON (PRESIDING JUDGE)
JUSTICE SCOTT
JUSTICE McKECHNIE

DELIVERED FRIDAY, 1 FEBRUARY 2002
FILE NO/S. IAC 9 OF 2001
CITATION NO. 2002 WAIRC 05033
_________________________________________________________________________________________________________
Result Dismissed
Representation
Appellant Mr D J Matthews (of Counsel)
Respondent Ms M M in de Braekt and Mr M Amati
_________________________________________________________________________________________________________

Order
HAVING heard Mr D J Matthews (of Counsel) for the Appellant and Ms M M in de Braekt and Mr M Amati on behalf of the
Respondent, THE COURT HEREBY ORDERS THAT�

The Appeal be dismissed.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of Courts.
____________________
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2002 WAIRC 05031
EDITOR�S NOTE: Reasons for Decision in IAC 5 of 2001 was published in February WAIG,

Vol. 82, Part 1, Subpart 2 at Page 210.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES Q-VIS LIMITED (ACN 009 234 173), APPELLANT

v.
SIMON DOIG GORDON, RESPONDENT

CORAM JUSTICE ANDERSON (PRESIDING JUDGE)
JUSTICE SCOTT
JUSTICE McKECHNIE

DELIVERED FRIDAY, 1 FEBRUARY 2002
FILE NO/S. IAC 5 OF 2001
CITATION NO. 2002 WAIRC 05031
_________________________________________________________________________________________________________
Result Dismissed
Representation
Appellant Mr P G Clifford and Mr T M Retallack (both of Counsel)
Respondent Mr R L Le Miere (of Queens Counsel) and Mr D G Berg (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr P G Clifford and Mr T M Tetallack (both of Counsel) for the Appellant and Mr R L Le Miere (of Queens
Counsel) and Mr D G Berg (of Counsel) on behalf of the Respondent, THE COURT HEREBY ORDERS THAT�

The Appeal be dismissed.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of Court.

FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 05058

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES OCEANFAST PTY LTD, APPELLANT

v.
VALERIE MARGARET VILJOEN, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO/S. FBA 2 OF 2002
CITATION NO. 2002 WAIRC 05058
_________________________________________________________________________________________________________

Decision Appeal discontinued.
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 7th day of January 2002,
and having been served upon the respondent on the 18th day of January 2002, and a Declaration of Service having
been filed in the Registry of the Commission on the 22nd day of January 2002, and Counsel for the abovenamed
appellant, on the 5th day of March 2002, having filed a Notice of Discontinuance in the Registry of the Commission,
and Counsel for the abovenamed respondent having advised the Registry that the respondent consented to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the
appeal constituted special circumstances so as to exempt the parties and each of them from further compliance with
Regulation 29 of the Industrial Relations Commission Regulations 1985, and having so exempted them, and the
parties having deemed to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 20th day of March 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal
No FBA 2 of 2002 to be discontinued.

(2) THAT the Full Bench refrain and the Full Bench does hereby refrain
from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
____________________
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2002 WAIRC 05059
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VALERIE VILJOEN, APPELLANT
v.
OCEANFAST PTY LTD, RESPONDENT

CORAM FULL BENCH]
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO/S. FBA 62 OF 2001
CITATION NO. 2002 WAIRC 05059
_________________________________________________________________________________________________________

Decision Appeal discontinued
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 28th day of December 2001, and having
been served upon the respondent on the 28th day of December 2001, and a Declaration of Service having been filed in the Registry
of the Commission on the 7th day of January 2002, and Counsel for the abovenamed appellant, on the 22nd day of February 2002,
having filed a Notice of Discontinuance in the Registry of the Commission, and Counsel for the abovenamed respondent, having
advised the Registry that the respondent consented to the appeal being discontinued by the appellant, and the Full Bench having
decided that the consent to the discontinuance of the appeal constituted special circumstances so as to exempt the parties and each
of them from further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985, and having so
exempted them, and the parties having deemed to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979,
(as amended), it is this day, the 20th day of March 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 62 of 2001 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Procedural Directions and Orders—
2002 WAIRC 05153

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MERCHANT SERVICE GUILD OF AUSTRALIA, WESTERN AUSTRALIAN BRANCH, UNION

OF WORKERS
AND
THE SOCIETY OF STEVEDORING SUPERVISORS OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANTS

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER S WOOD

DELIVERED THURSDAY, 4 APRIL 2002
FILE NO/S. FBM 4 OF 2001
CITATION NO. 2002 WAIRC 05153
_________________________________________________________________________________________________________

Result Order as follows
Representation
Applicant Mr B George
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 4th day of April 2002, and having heard Mr B George, on
behalf of the applicants, and the applicants having consented to waive the requirements of s.35 of the Industrial Relations Act
1979 (as amended), it is this day, the 4th day of April 2002 ordered as follows�

(1) THAT leave be and is hereby granted for Mr B George
to file a warrant to appear as agent, in this matter,
within seven days of the date of this order.
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(2) THAT the applicants do file within fourteen days of the
date hereof a statutory declaration or affidavit by way of
proof of matters required to be proved by the applicants.

(3) THAT written submissions and the said statutory declaration or affidavit in
triplicate be filed within 14 days of the date of this order.

(4) THAT this matter be adjourned until a future date,
which will be fixed by the Full Bench.

By the Full Bench
 (Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—Ceremonial Addresses—
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a
report of a judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SPECIAL SITTING OF THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL

RELATIONS COMMISSION TO WELCOME COMMISSIONER J. HARRISON

TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THE 19TH DAY OF MARCH 2002

BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER J. HARRISON
COMMISSIONER J.F. GREGOR
COMMISSIONER A.R. BEECH
COMMISSIONER P.E. SCOTT
COMMISSIONER S.J. KENNER
COMMISSIONER J.H. SMITH
COMMISSIONER S. WOOD
THE HONOURABLE MINISTER MR J. KOBELKE
MR B. WILLIAMS represented the CCIWA.
MS S. MAYMAN and MR D. ROBINSON represented Unions WA (TLC).
MR T. CACCAMO represented the AMMA.

Welcome
PRESIDENT:  This is a special sitting of the Full Bench of the Commission to welcome to the Commission Commissioner Jennifer
Lee Harrison who was sworn in as a member of the Commission on the 5th day of March 2002.  I recognise and welcome
especially her husband Tony Murphy, her son Tom Murphy and her son - - and her mother Jean Harrison.
I welcome and acknowledge the presence at the bar table of the Minister for Consumer and Employment Protection, the
Honourable John Kobelke MLA;  Mr Bruce Williams representing the Chamber of Commerce and Industry;  Ms Stephanie
Mayman and Mr David Robinson representing Unions WA, and Mr Tony Caccamo representing Australian Mines and Metals.
I welcome everyone else here and thank you for your attendance.
This is an occasion when it is customary and, indeed, a good thing for people to say nice things about a member of the Commission.
The only other normally recorded occasion on which that occurs, in my limited experience, is when the member retires, so I invite
Commissioner Harrison to savour the occasion for that reason alone, if not for any other reason.
She was born in Merredin in this state on the 13th of May 1953 and is now 48 years old.  After primary school she attended
Applecross High School.  She graduated from Pensbury High School in Philadelphia, Pennsylvania, in the United States of America
in 1970, having attended that school as an exchange student.
She then completed a Bachelor of Arts degree with a history and politics major, graduating from the University of Western
Australia in 1974.  She obtained her Diploma in Education from that university in 1978 and subsequently the Teachers Higher
Certificate in 1985.  In 1994 she graduated from the University of Western of Australia as a Master of Industrial Relations.
From 1975 to 1977 she was a community liaison officer with the Health Insurance Commission, liaising with and servicing health
professionals, hospitals, doctors, and community groups on behalf of that commission.
From 1979 to 1984 she taught history, politics, social studies and English at Wanneroo Senior High School involving herself as
well in curriculum development and the presentation of professional papers and participating in various workshops.
From 1985 to 1987 she lectured in history, politics and social science, being the lecturer in charge of TEE history and politics at
Canning Senior College where she was also a student adviser and involved herself in various committees, conferences and projects.
She then changed the course of her career and from 1987 to 1990 was a training and industrial officer with the State School
Teachers Union of WA.  She has also variously, amongst other roles, been a trainer in negotiation at the Women in Education
Conference session in 1993 and a tutor from 1990 to 93 in the industrial relations department at UWA, and at Edith Cowan
University.
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From 1990 to 1994 she was a part-time industrial officer and trainer with the Operative Painters and Decorators Union, the Builders
Labourers Federation, and the Plumbers and Gasfitters Employees Union, and others.
From 1994 to 2001 she was a full-time industrial officer with the West Australian Builders Labourers Painters and Plasterers Union
of Workers and the Construction, Mining and Timberworkers Union, both state registered organisations and now amalgamated as
the CFMEUW, as well as a federal organisation called the CMETU. Those last two comments of mine not only form part of the
biographical outline of the Commissioner, but are also directed to demonstrating that I recall names and letters.
She has also been a convenor and member of a significant number of UNIONSWA committees, and other bodies.  The
Commissioner is, and has been, a member of a large number of professional organisations and has published too, in co-authorship,
a number of professional texts and other publications when she was a teacher.
She has found time to belong to organisations including the Australian Society for the Study of Labour History, the History
Teachers Association, the Australian Women in Education Coalition and the Politics Teachers Association.  She is a person of
obvious academic achievement with wide teaching and community experience.  She has been very active in industrial relations
affairs and other community affairs, not the least in womens professional and community organisations.  She is also a person who
has wide and extensive experience in the affairs of active industrial organisations of employees, both federally and in this state.
She is an experienced industrial relations practitioner, a competent negotiator and advocate who has frequently appeared in this
Commission including before the Full Bench where she has demonstrated thoroughness as well as courtesy.  She is also a person
much devoted to her family and one who has contributed a great deal in time to her profession and the community, demonstrating
obvious energy and enterprise.  Those attributes and achievements she now brings to this Commission and we therefore take a great
deal of pleasure in welcoming her here today.  The Minister?
MR KOBELKE:  Your Honour Mr President, Chief Commissioner, Commissioners, I am pleased to participate in these
proceedings to welcome Commissioner Harrison as a member of the West Australian Industrial Relations Commission.
The government use the Commission as pivotal to the success of industrial relations in this state.  The Commission is ascribed a
significant role in the regulation of industrial matters and in the resolution of disputes.  This role is to be further enhanced under the
new laws currently before the parliament.  Indeed, the Commission can be regarded as the centrepiece of our industrial relations
system.  With this in mind the important role played by each individual Commissioner cannot be overlooked.  Commissioners are
carefully chosen and each must possess specialist knowledge and skills and astuteness of mind, and that ever important quality, a
sense of what is fair and just.
As already indicated by the President, Commissioner Harrison has an impressive record of achievement, both in the areas of
academic study and lecturing and tutoring, and also involvement with unions and the union movement.  I am most confident that
Commissioner Harrison, with her impressive background with the union movement will continue to contribute to industrial
relations in Western Australia in her new position as a Commissioner of the West Australian Industrial Relations Commission.
I congratulate Commissioner Harrison on her appointment and wish her well with all the proceedings which she participates at the
Commission.  Thank you.
PRESIDENT:  Thank you, Minister.  Mr Williams?
MR WILLIAMS:  Thank you.  Your Honour, and Chief Commissioner, Commissioners, the Honourable Minister, ladies and
gentlemen, I have pleasure this morning on behalf of the Chamber of Commerce and Industry and its members to welcome
Commissioner Harrison to the Commission and I would be less than truthful if I wasn't to admit that on the public announcement of
the Commissioner's appointment there were not a few raised eyebrows within the halls of CCI.  However, in fairness, and to be
polite, Commissioner, from my experience within the halls of CCI, upon the announcement publicly of any new Commissioner to
any of the tribunals, those same eyebrows tend to go up.  Rest assured, Commissioner, we will not pre-judge you on your
background, but as we would with any Commissioner from any background, judge you rather on your future actions and future
performance.
Commissioner, there are many roles I'm sure you'd appreciate in your new position, roles of conciliator, facilitator, adjudicator and
enforcer, to name a few.  I think it's rare to find a single person who excels in all of those roles at the same time, however, certainly
our experience is all Commissioners at some stage develop clear expertise in one or more of those roles and it will become clear to
us in due course which of those becomes your preference and your strength.
It's fair to say, I think, that you come to the Commission at a time of considerable potential change;  change which is, I think, nicely
captured in an ancient Chinese curse, which is to say to one's enemies, "May you live in interesting times."
Now, I think from CCI's perspectives, we are living in interesting times in terms of industrial relations in Western Australia.  We - -
if you like, at the moment can point to the Royal Commission into the building industry in this direction down the St Georges
Terrace whilst at the same time we have the parliament down the other end of St Georges Terrace debating the labour relations
reform bill.
I think from CCI and employers' perspectives generally, we prefer to live in less interesting times than we might be at the moment,
but that is our curse and we will live with that.  Certainly I think the opportunity we have here is for us to look forward to a brighter
future for all employers and employees alike.  I think that is our shared and common goal.
When one looks back on my predecessors, and bearing in mind this is the first opportunity I've personally had to welcome a
Commissioner to this tribunal, one thing I think is in common with many of the presentations going back over some decades now,
and that is, it would seem persons from my organisation in this role are, I think, faced with a deliciously tempting opportunity to
give the Commission gratuitous advice, and sometimes one likes to think that one's different from one's colleagues, but at the end of
the day I am also equally subject to temptation and so I've succumbed.  But the advice, I think, I hope you will find positive.
For what it's worth I'm sure, Commissioner, in your future deliberations you will have moments of difficulty in terms of grappling
with what I think anybody will find is difficult decisions to make, and quite naturally I think there are a range of opportunities when
one looks for guidance in terms of principles on which to move forward and make those decisions.
I'd make a relatively simple suggestion, and that is, rather than looking to heavy historical works or the writings of long past
judicial figures, I think the guidance contained by the earlier drafters of the current legislation, and I think I'm pleased to say it's
retained in the proposed amendments that are currently before the parliament, there is sound guidance in section 26(1)(a) of the Act.
And I think that's the much maligned concept of the application of equity, good conscience and the substantial merits of the case.
I'd sadly say that from time to time those words have been used inappropriately to perhaps cloak questionable decisions with
legitimacy, but at the end of the day I think if we all dwell upon the essential elements of those words, they provide sound direction
to anybody grappling with the difficult decisions that I'm sure you will in the future.  So therein ends the gratuitous advice.
Commissioner Harrison, on behalf of CCI and its members we welcome you and look forward to your future in this role.  Thank
you.
PRESIDENT:  Ms Mayman?
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MS MAYMAN:  The Honourable Minister, Mr President and members of the Commission and Chief Commissioner, it gives me
great pleasure today, and indeed pride, to represent Unions WA and affiliated unions in Western Australia in welcoming you,
Commissioner Harrison.
Commissioner Harrison brings to this Commission significant qualities from her knowledge, academic experience and, of course,
practical experience across a range of unions which have already been alluded to today.  And that knowledge and experience in
terms of her union application spans some 15 years.
When it comes to dispute resolution and advocacy, Commissioner Harrison is forthright and clear in her articulation of ideas and
concepts.  Through her extensive dealings with employers and employees she is able to ascertain the essence of a dispute through
the analysis of all its component parts, and through that analysis bring a matter to resolution.  Such experience is in Unions' WA
view, fundamental to the role of conciliator and arbitrator in allowing important and sensitive industrial relations matters to be dealt
with in a way that has benefits to employers, to employees, their unions, and also to the community and the state as a whole.
Among Commissioner Harrison's many attributes includes the manner in which she relates to employees, appreciating not only the
impact a decision may have on them, but at the same time demonstrating compassion and at appropriate times, humour.  Testament
to this has been the many employees in a male dominated industry who, on learning of Commissioner Harrison's resignation from
the union movement, took the opportunity to offer personal thanks for her contribution to the unions.
With this appointment also we welcome the increase in the gender balance of Commissioners.  Significantly Commissioner
Harrison has played a major role in encouraging women to become active participants in unions over many years, in industry
which, until recent time, has been dominated principally by men.
Commissioner Harrison's appointment also commences the process of redress in terms of appointments to this Commission.  It
saddens me to have to acknowledge that it is 14 years since the union movement stood here and welcomed one of their own.
However, we trust that the process of redress will continue, ensuring that the balance required - - that the balance as required is the
role of the Commission is being strengthened in our community.
There will always be a need, in our view, for a countervailing force to deal with the imbalance or the inequality of bargaining power
inherent in the bargaining relationship.  And with respect to recreating collective labour law, I do not believe that we will ever
achieve a framework of laws by clinging to the past with the hope of an eventual revival of conciliation and arbitration as it was in
the 1960s and 70s.
Indeed, we do have complex changes to the industrial relations system currently being debated in the parliament.  Commissioner
Harrison has played a key role through her representation on our execute in the formulation of our response to those laws,
experience that I believe will be vital in the coming months.
Commissioner Harrison, you come to this Commission at a time when the role of trade unions is being reformed.  Our ability to
reinvent ourselves while preserving our original mandate to provide balance in that unequal relationship between employer and
employee remains, however, what is different is the need for new forms of solidarity between community groups at the local,
national, and international level.  These alliances are crucial for the future of working collectively within the global domain.
You've been part of this change and importantly, you bring with you this experience to the Commission.
The Commission, of course, has a critical role in the West Australian community.  Of that there can be no doubt.  It is important
therefore that the Commission has the confidence and respect of the community.  You bring, Commissioner, Harrison, such
confidence and respect, not just from your commitment to workplace issues, but also from your active involvement in community
groups including human rights organisations involved in East Timor.
On behalf of Unions WA and all affiliated unions in Western Australia, can I congratulate you on your appointment and wish you
well in carrying out the important office at Commissioner.  At one level we are very sad to have lost such a vital participant and a
friend from the movement, however, at another level we share pleasure in what can only be a positive contribution to the role of
conciliation and arbitration through this Commission.
I can't let the opportunity go by without combining the process of welcome together with a farewell of solidarity from all your
friends and fellow unionists, and can I refer you to the provisions of section 26 and say we look forward to your consideration of
matters in accordance with equity, good conscience and the substantial merits.
PRESIDENT:  Thank you, Ms Mayman.  Mr Caccamo?
MR CACCAMO:  Thank you.  Mr President, Chief Commissioners, members of the Bench, members of the Commission, firstly let
me thank - - my thanks for the invitation to these proceedings.  Commissioner Harrison, the Australian Mines and  Metals
Association welcome you to this Commission, an institution we are sure you are very familiar with.
You bring to this Commission extensive skills and experience, as we've heard this morning, and values you have gained over a
number of years in various roles, including roles of the union movement.  These will result, as is the case with other
Commissioners, in you applying your own individual principles and values to matters before you.  The announcement of your
appointment was seen by some commentators as a decision to add balance.
Over time, however, individual Commissioners have demonstrated that they act as individuals in that they bring their individual
value system in making decisions regardless of the organisation that they have come from, and of course that's within the legislative
framework that allows them to do that.  Your experience and value system will undoubtedly influence the manner in which you
exercise the wide discretion the Act provides you, and I am sure that during your time as a Commissioner you will hear numerous
submissions seeking to restrict that discretion or direct that discretion in the manner in which you make your decisions.
You join the Commission at a time when you are likely to be operating, and? some sooner or later - and some would prefer it to be
later - with a new different legislative framework that provides the potential for the Commission to become more involved and
exert greater influence in workplace relations in this state.
You, together with members of this Commission and parties in this state will face major challenges in implementing and
administering the new legislative framework.  The manner in which this is done will determine to a lesser or greater extent the
workability and effectiveness of that framework and the role of this Commission.
The Australian Mines and Metals Association would like to take this opportunity to wish you well in that endeavour and
congratulates you on your appointment.
PRESIDENT:  Thank you, Mr Caccamo.  The Commissioner?
HARRISON C:  Thank you, Mr President.  Minister Kobelke, Mr President, Commissioners, friends, I hope to be brief in my
response.  I appreciate your welcome and introduction, Mr President, and I would particularly like to acknowledge the support
which you have given me and the support I have had from the Chief Commissioner and all of the other Commissioners sitting up
here with me since I've been here for the last 2 weeks.
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Everyone's gone out of their way, notwithstanding their busy schedules, to ensure that I've had a smooth introduction and start to
my new position and I look forward to working with you all in this challenging, and I hope, rewarding, jurisdiction.
I also must acknowledge the Commission staff who have been unstinting in their support that they have offered to me, and also to
my chambers since my arrival.  Thank you very much for the comments and best wishes that have been given to me today by
Minister Kobelke, the CCI, Mines and Metals, and also the Unions WA.  I hope that the advice and comments are certainly - - and
the expectations are those that I can live up to.
The industrial relations landscape is an ever changing one, and at this particular point in time the foreshadowed legislative changes
will bring even greater expectations and challenges on the Commission.  My personal challenge will be to fairly and justly meet the
ongoing demands of my role as Commissioner as well as meeting the new requires embodied in the proposed legislation and I will
be working hard to fulfil those expectations.
I have come to this position as a result of my involvement with workers and the trade union movement in WA.  It has indeed been a
great honour for me to have worked in the trade union movement for over 15 years.  I would like to acknowledge my union
colleagues whom I have worked with throughout those years, many of whom are here today, and thank them for the privilege of
working with such a dedicated, hardworking, and committed group of people.
In particular I want to acknowledge the presence of three of my former colleagues, current CFMEU secretary Kevin Reynolds,
former secretary of the OPDU, Fred Smith, and former president of the SSTU, Geoff Bateman.  All three offered me the
opportunity to work in the trade union movement which has led me to being here today.  Just as importantly, I want to recognise
Stephanie Mayman and Helen Creed who unfortunately is not here today.  Both trade union leaders in their own right, but also
women who were great sources of inspiration and support for me whilst I was part of the trade union movement.
I have always had enormous unqualified support and encouragement from my family, close friends and relatives throughout my
working life and I'm really pleased that they are here today with me on this significant occasion.  I particularly want to mention my
mother Jean, who has been my rock;  my cherished son Tom, and my husband Tony who has stood by me no matter which
direction my life has taken.
In conclusion, I would like to say that since arriving at the Commission I've been encouraged to enjoy my new role and I can assure
you I will be making every effort to do so.  Thank you.
PRESIDENT:  Well, that completes the proceedings this morning, and the Full Bench will now adjourn.
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_________________________________________________________________________________________________________

Reasons for Decision
1 THE COMMISSION IN COURT SESSION: The application before the Commission is to issue a first award to be known as

the Burswood Catering and Entertainment Pty Ltd Employees Award 2001. Burswood Catering and Entertainment Pty Ltd
(BCE) opposes the issuance of the award.

2 The application by the Union is for the making of an award governing employees employed by BCE at the new facilities
developed at the Burswood Island Resort. The award sought is similar in terms to the agreement registered by the Commission
on 24 August 2001 in AG 169 of 2001 between the Australian Liquor, Hospitality and Miscellaneous Workers� Union,
Western Australian Branch and Burswood Resort (Management) Ltd and known as the Burswood International Resort Casino
Employees� Industrial Agreement 2001 (the 2001 agreement). Exhibit R4 outlines on behalf of BCE the differences between
the award sought and the 2001 agreement. In essence the differences are increases in allowances which the Union does not
pursue and says was an error, some word changing for the purposes of the instrument being an award rather than an agreement,
and the addition of two clauses to include journey cover (which the Union says they pursue on equity grounds as employees
covered by Australian Workplace Agreements (AWA�s) have such cover) and the inclusion of a significant change clause
(which the Union says is necessary to avoid future industrial disputation).
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History of award and agreement coverage at the resort
3 The corporate structure of Burswood Limited is shown in exhibit R1 attachment KND1. The company is shown as being part

of the Burswood group of companies and 100% owned by that group. BCE is a wholly owned subsidiary of Burswood
Limited. Burswood Limited, through the Burswood group of companies, owns and operates the Burswood International Resort
Casino complex (the Resort). BCE was registered on 20 September 2001. The companies have the same directors and all staff
are responsible to the same Chief Executive Officer, Mr Schaap. Prior to that date the employees of the Resort were, generally,
employed by two other companies. Burswood Hotel Pty Ltd (BHPL), a wholly owned subsidiary of Burswood Limited, which
operates the Burswood Hotel and generally employs the hotel staff and persons employed at the Atrium, Windows and the
Garden Terrace Restaurants. In addition, for at least the last 2½ years, BHPL has employed staff who have worked in the
Convention Centre, Paddy Hannan�s Bar and the Dome. The Union says that all employees were originally employed under
the Burswood Island Resort Employees Award No. A 23 of 1985 and No. A25 of 1985 (the 1985 resort award) but shortly after
the resort was built the hotel was sold to an unrelated company. Consequently, the hotel came under different ownership and
the employees then came under the Hotel and Tavern Workers� Award 1978 No. R31/1977 (the HTW award). Later the hotel
was purchased by BHPL and the hotel employees remained covered by the HTW award.

4 Burswood Resort (Management) Ltd (BRML) employed those employees physically located in areas outside the hotel but
within the Resort. Aside from management employees, their terms and conditions of employment have been either the
2001 agreement or its predecessors, AWA�s registered under the Workplace Relations Act (Cth) or State workplace agreements
registered pursuant to the Workplace Agreements Act 1993 (WA). The 2001 agreement, and its predecessors, have expressly
over-ridden the otherwise applicable award, the 1985 Resort Award. In addition, sundry other staff who are not relevant to this
application may also have been employed under the terms and conditions of other awards such as clerical awards, the
Burswood Island Resort (Maintenance Employees�) Award No. A 22 of 1986, the Burswood Resort Casino (Theatrical
Employees) Award No. A 10 of 1991 and the Transport Workers� (Burswood Island Resort) Award 1987.

5 The Commission was advised that historically (since the Hotel was purchased by BHPL) employees who are employed within
the footprint of the Hotel�s liquor licence have generally been employed by BHPL. The unchallenged evidence of Ms Drimatis
is that employees covered under the HTW award are covered by the footprint of the Hotel liquor licence and work within the
hotel, the convention centre, the Dome and Paddy Hannan�s bar. All employees who are employed outside of that footprint
have been employed by BRML. BRML�s primary business function is the operation of gaming and gaming related activities of
the Casino and the vast majority of its employees are employed within the context of the gaming activities. The food and
beverage operations which have historically been part of BRML were aimed at serving the interests of the gaming activities
and no wider market than that. Employees that were affected by the closure of facilities within the casino complex, which
moved to the new facilities, were historically covered under a variety of awards and agreements. Initially the Federated Liquor
and Allied Industries Employees� Union (the LTU) was a party to the 1985 Resort Award and to some of the agreements, the
present applicant Union taking over as the named party at a later date. The Union and BRML concluded the Burswood
International Resort Casino Employees Industrial Agreement 2000 (the 2000 agreement). This was registered as an industrial
agreement on 30 December 1999. As the title of that agreement specifies:

�This agreement shall be known as the Burswood International Resort Casino Employees� Industrial Agreement 2000 and
shall replace and supersede the Burswood Island Resort Employees� Award No A23 of 1985 and No A25 of 1985 (as
varied), the Burswood Resort Casino Employees� Industrial Agreement 1993 No AG 85 of 1993, the Burswood Resort
Casino Employees� Industrial Agreement 1993 Amendment Agreement 1995 No AG 132 of 1995, the Burswood
International Resort Casino �Employees� Industrial Agreement 1997 No AG 164 of 1997, and the Hotel and Tavern
Workers� Award 1978 No R31/1977 (as varied) insofar as concerns the area of land occupied by the Burswood Island
Resort in the State of Western Australia.�

6 Each of the fore mentioned agreements were cancelled on registration of the 2001 agreement on 24 August 2001. That
agreement was made in the same terms as the 2000 agreement with the exception of updated rates of pay. Each of the
agreements was made between the LTU or lately the Union and BRML.

7 The title for the 2001 agreement is in the same terms as the title for the 2000 agreement with the exception of the provision of
the 2000 agreement being replaced and superseded by the 2001 agreement. Clause 3 of the 2001 agreement and the
2000 agreement each deal with scope and parties bound and are in the same terms as follows�

�This agreement shall be binding upon all employees employed by Burswood Resort (Management) Limited in its
capacity as Manager of the Burswood Property Trust in the callings described in Clause 5 - Wages of this agreement, on
Burswood Resort (Management) Limited (in such capacity), and on the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch and upon no other employer, employee or organisation.�

8 The term of the agreement is to 30 June 2002. Within each case the agreements operated within the confines of the land
occupied by the Resort and bound the employees of BRML, the Union and BRML in its capacity as manager of the Burswood
Property Trust. The callings in each case are common and without reciting those in full relate to food and beverage staff,
housekeeping and kitchen staff, cafeteria, parking, stores, laundry, gardening, cleaning and wardrobe staff, security staff and
casino staff (eg croupiers, keno operators, video attendants, etc.).

9 Burswood Island Resort of course has other employees and other agreements having such people as maintenance and theatrical
employees. The resort also has contractors working on site and has restructured in recent times and contracted out their
cleaning and laundry services. However, for the type of work the subject of this application, namely workers employed in food
and beverage outlets and the night club facility, the employers at Burswood have been BRML or BHPL. The latter employer
adopting the HTW award, whereas BRML has adopted awards and agreements specific to the site and the parties.

10 The 1985 resort award also operates within the land occupied by the Burswood Island Resort and Clause 3. - Scope and Parties
Bound of the 1985 resort award reads as follows�

�This award shall be binding upon all employees employed by Burswood Management Limited and any successor,
assignee or transmittee of Burswood Management Limited, in its capacity as Manager of the Burswood Property Trust in
the callings described in Clause 5. - Wages of this award.�

11 The callings in the 1985 resort award are the same as the 2001 agreement. The named party is the Federated Liquor and Allied
Industries Employees Union of Australia (Western Australian Branch), Union of Workers. We underline the word �assignee�,
meaning a person appointed to act for another, as we consider there is a strong argument, given the circumstances between
BRML and BCE, that the latter could be viewed as the assignee of BRML and hence the 1985 resort award would apply to
those persons employed by BCE. The parties both submit that the Restaurant Tearoom and Catering Worker�s Award
1979 (RTC award) applies. Given this and the fact that the 1985 resort award has been used for AWA comparison, we take this
matter no further.
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The event that immediately preceded this application and the progression of this application
12 The history of the making the 2001 agreement deserves covering although BCE says that the history of relations between the

Union and BRML and the making of the agreement are not relevant as BCE is a new party .
13 By application filed in the Commission on 1 December 2000, the Union sought the assistance of the Commission in

negotiating a successor agreement to the 2000 agreement. That agreement expired on 30 June 2001. At the conclusion of
conferences held before Commissioner Wood on 20 December 2000, 15 March 2001, 21 March 2001, 23 April 2001, 16 May
2001, 18 May 2001, 28 May 2001, and 5 June 2001, the matter remained unresolved and was referred for hearing. The matter
was dealt with by the Commission in Court Session as it had the effect of varying wages and conditions above the safety net
and as such attracted Principle 10 of the State Wage Principles. The Union sought parity for its members employed by BRML
with employees employed by BRML under Australian Workplace Agreements performing comparable duties. By order of the
Commission in Court Session on 27 July 2001 that matter was dismissed for want of jurisdiction, the essence of that decision
being that the Commission in Court Session decided that if an order were made in the terms sought it would have the effect of
applying the general provisions of s.44(9) without regard to the specific provision of s.41(6). In summary the Commission in
Court Session decided that there was no power to make an order under s.44, which purports to be a substitution for an existing
industrial agreement. An industrial agreement continues in force unless it is retired from by either party. The Commission
found that it was without jurisdiction and dismissed the matter. The Union then filed an application in the Commission on
6 July 2001 seeking an award to be known as the Burswood Island Resort Employees Award 2001 and to bind the Union and
BRML (A3 of 2001). Schedule B of that application stated�

�Whereas employees of BRML eligible to be members of the Union are currently subject to the terms of the Burswood
Island Resort Employees Award A 23 and A 25 of 1995 (�existing award�) and the Burswood International Resort Casino
Employees� Industrial Agreement 2000 (�the 2000 Agreement�).
The Union seeks a new award to replace both existing award and the 2000 agreement.
The Respondent currently has a preference to employ the relevant employees under terms contained within Australian
Workplace Agreements registered under the Workplace Relations Act 1996. The terms of the 2000 agreement expired on
30 June 2001. The Union has sought to negotiate a new industrial agreement with terms equivalent to those offered by the
Respondent to employees under the AWAs. The Respondent has refused to enter into such an agreement.
The Respondent is therefore intending to pay different rates of pay to employees who perform the same work for no other
reason than they intend to disadvantage employees covered by instruments of this Commission. For the above reasons and
any other reasons the Commission deems fit, the Union seeks the issuance of an order to provide equivalent terms for
employees who wish to be covered under an instrument of this Commission.�

14 The Union had commenced negotiations in February 2001 to conclude a new industrial agreement. The Union believed that an
agreement was unlikely but on 7 August 2001, at the instigation of BRML, a meeting occurred between the Union and BRML
at a senior level. Mr Kidd, Vice President Human Resources of BRML had stated that he wished to improve the relationship
between Burswood and the Union. The parties met on 9 August 2001 and decided to forge a better relationship and in so doing
sought to reach agreement on a 2001 agreement to replace the 2000 agreement and on a range of other matters. This led to a
conference before the Commission on 9 August 2001 at which time the terms of the agreement were reached and an agreement
was finally registered by the Commission on 24 August 2001. The Union discontinued application A3 of 2001 on 30 August
2001. The Commission in registering that agreement cancelled all previous agreements between the parties.

15 This present application was lodged in the Commission on 3 October 2001. The title of the award to be Burswood Catering and
Entertainment Pty Ltd Employees Award 2001 (the 2001 award). The grounds upon which the application was sought are
outlined in schedule B of the application and are as follows�

�On Friday 21 September, 2001 the Management of Burswood Limited announced the creation of a new company,
Burswood Catering and Entertainment Pty Limited. It was identified that this company would manage the food and
beverage outlets in the newly redeveloped areas of Burswood Resort.
Recently an Enterprise Bargaining Agreement (�EBA�) has been signed between Burswood Resort (Management)
Limited (�BRML�) and the Australian Liquor, Hospitality and Miscellaneous Workers Union (�THE UNION�).
Following this agreement BRML and the ALHMU have had further discussions about their relationship. Neither during
the negotiations leading to the agreement nor in subsequent discussions did BRML raise the creation of a new company
Burswood Catering Entertainment Pty Ltd.
BCE Pty Ltd currently intends to offer employees conditions governed by the Restaurant, Catering and Tearooms Award
or to employ them under terms contained within Australian Workplace Agreements registered under the Workplace
Relations Act 1996.
The terms of the EBA mentioned previously covers staff carrying out the same work as at other parts of the resort. The
Agreement has conditions and rates of pay above those set out in the Restaurant, Catering and Tearoom Award. BCE is
therefore intending to pay different rates of pay to employees who perform the same work. The Union seeks a new award
to cover staff employed by BCE who are eligible to be members of the Union.
For the above reasons, and for any other reasons the Commission deems fit, the Union seeks issuance of an award to
provide equivalent terms for employees who wished to be covered under an instrument of this Commission.�

16 The day after the application was lodged, the Union sought an order for the abridgement of time requiring BCE to file the
Notice of Answer and Counterproposal within 48 hours of the date of service, pursuant to regulation 78 of the Act. In the
Union�s view the matters in dispute between the parties had been well traversed in negotiations and in applications before the
Commission leading up to the making of the 2001 agreement. It was argued that BCE had notice in that, in earlier matters
BRML, had filed an extensive Notice of Answer and Counterproposal in A3 of 2001, and hence would be aware and in a
position to file answers quickly in this application. The application for abridgement of time was rejected by the Commission.
To assist the parties and to enable the Commission to be further briefed on the application, the Commission convened a
meeting of the parties on 16 October 2001. In light of those discussions and the answers filed by BCE and the request by the
parties that the matter be programmed for a Commission in Court Session, the Commission formed the view that conciliation
would be unavailing and the matter should be referred to a Commission in Court Session.

17 In the Notice of Answer and Counterproposal filed by BCE in the Commission in this matter on 25 October 2001 BCE stated
in answer:

�The Respondent objects to the whole of the application for a new award and says that the Restaurant, Tearoom and
Catering Workers� Award, 1979 (�the RTC Award�) applies as the safety-net award.
The Respondent reserves the right to file an Amended Notice of Answer and Counter Proposal (�the Amended Answer�)
in the event that the Commission determines, as a threshold matter, that it is prepared to grant a new award that is or may
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be materially different from the said safety-net award. Such an Amended Answer would detail the terms and conditions of
an award that the Respondent would say should apply if the Commission decides that the RTC Award is not to apply�.

18 On 12 November 2001 by letter to the Union the Commission in Court Session sought the view of the Union as to which State
Wage Principle or Principles it saw as relevant for the application and BCE�s view that the issuance of a new award was a
�threshold matter�. The Union rejected the notion of there being a threshold matter in the making of the award and advised that
Wage Fixing Principle 10 was the relevant principle in their view. The matter was set down for hearing on 7 to 10 January
2002 inclusive, the notice being issued on 3 December 2001. On 4 December 2001 the Union by letter sought a conference to
deal with programming regarding the provision of witness statements, evidence to be relied upon by the parties, and any
discovery that may be required. By letter dated 6 December 2001 BCE sought an adjournment of the hearing as set down for
7 to 10 January 2002. BCE complained that having been advised that the application would not be dealt with on the basis of a
�threshold matter� they were not consulted as to the hearing duration or available dates. They complained that due to the
pressures of work, the availability of staff and the period being a busy period in the business cycle of the hospitality industry
that it would be damaging to Burswood�s business to require those persons involved to devote time to instruct in the
preparation of this matter. Further they advised that only 8 employees were affected under the RTC award, the rest being under
AWAs, it would be procedurally unfair and a denial of natural justice and would severely prejudice Burswood if the hearing
were to not be adjourned (Myer v Myer [1996] WAR 19). This application was heard by the Commission in Court Session on
7 December 2001 and reasons for decision rejecting the application were issued on 11 December 2001. BCE did not file an
amended Notice of Answer and Counterproposal.

19 On 20 December 2001, Commission in Court Session issued an order requiring the Union and BCE to each file and serve a
written statement of the evidence of each witness to be called in this matter, together with a brief outline of contentions by
Friday, 4 January 2002. The witness statements were adopted by each witness and stand as evidence in chief.

The creation of BCE
20 BCE called evidence from Ms Drimatis who is an employee of BRML and is the Human Resources Co-ordinator with

responsibility for managing Human Resource Activities across the complex and from Mr Thow who is the Executive General
Manager, Catering and Entertainment for BCE.

21 Ms Drimatis�s evidence is that during the last 12 months Mr Schaap, the Managing Director, had stated that he wished to
expand the role of catering and entertainment beyond the Resort.  That concept was confirmed by the registration of BCE in
September 2001. Following registration, BRML employed Mr Phillip Thow to be the principal employee responsible for BCE.
Changes were made to some, but not all, food and beverage operations. Relevantly, the food and beverage operation known as
Carvery Corner was closed on 25 October 2001 and Spinners Bar and Spinners Café were closed on 3 December 2001. Aside
from the food and beverage areas of the Hotel, the remaining food and beverage areas staffed by BRML employees are the
Winners Bar and Chinois Restaurant within the gaming licence footprint and Victoria Station and Genting Palace outside the
gaming licence footprint.

22 As part of the Resort�s $96,000,000 building and refurbishment programme, new food and beverage facilities have been
opened. These include a nightclub known as the Ruby Room, Champions Bar, The Food Emporium, New Grand Ballroom and
Jokers Café. BCE has entered into a formal labour hire agreement with BRML to supply labour to the nightclub, Champions
Bar, The Food Emporium, New Grand Ballroom and Jokers Café. The floor space for the Spinners Bar and Spinners Café has
become additional gaming floor area while the former Carvery Corner area is not currently being used.

23 The staff who had been employed by BRML in the Spinners Bar, Spinners Café and Carvery Corner, together with 5 staff from
the canteen, were made redundant by BRML. They were given the choice of remaining with BRML in another capacity or
being employed by BCE. Those who remained with BRML would retain their current terms and conditions of employment.
Those who were employed by BCE would be employed either under the terms and conditions of the RTC Award or an AWA,
both of which have terms and conditions of employment less than the industrial agreement applicable to employees of BRML.
Employment with BCE was, and is, expressly on the condition that employment may be either within or outside the Resort. In
all, 113 employees were given that choice. Forty two elected to remain with BRML. Approximately 74 employees elected to
be employed by BCE. Of those, two employees chose the terms and conditions of the RTC Award and the balance chose
AWA�s. BCE has since employed further staff from external sources such that its current employees number 284. Two
hundred and sixty of those employees are employed pursuant to an AWA and the remaining 24 are employed pursuant to the
RTC Award. Therefore, if the Union�s claim is granted, it would at this stage cover 24 employees, two of whom had
previously been employed by BRML and whose employment conditions other than for annual leave are recognised by BCE as
continuous. The balance of BCE�s employees would not be covered by the award because their terms and conditions of
employment come from AWA�s.

The claim of the Union
24 The Union called evidence from Mr Kelly who is an Assistant Secretary of the Union, from Ms Northcott who is an organiser

with the Union and from Mr Wright who is a present employee of (BRML) who was affected by the changes which occurred
but who elected to remain with BRML. The Union emphasises that the wages rates of employees of BCE under the RTC
Award are less than the wage rates payable under the industrial agreement for the same work when that work was performed
by employees of BRML. The Union argues strongly that BCE was created, at least in part, to avoid paying the higher rates of
wage under the 2001 agreement. This has caused their members, and their potential future members, serious financial
detriment. In essence the Union claims that an award should be made by the Commission to redress an inequity and to enforce
an instrument of the Commission as to do otherwise would lead to employees previously employed at the resort doing the same
work now being paid lesser rates of pay.

25 The Union challenges BCE�s assertion that it is in competition with other businesses. It also challenges the assertion made on
behalf of BCE that BCE must have a cost structure no greater than its competitors, in that its competitors are bound by the
RTC award. The Union argues that there are no respondents to the RTC Award within the Resort with whom BCE is in
competition. The Union says the evidence shows that BCE is not in competition with BRML nor with BHPL. There are
occasional contractors who cater for activities such as the Hopman Cup but this occurs with the permission of the Resort.

26 Further, the Union argues that BCE has access to the facilities of the Resort. It has access to the Resort�s kitchens and the food
it prepares is not bought by BCE. Its states that the new catering and entertainment facilities are merely �extensions� or
�replacements� for the food and beverage facilities that were closed, relying on those words as used to describe them in the
Resort�s Annual Report for 2000 at page 9. While there may have been a need to increase efficiency in these facilities, the
facilities do not stand alone. The Champions Bar and Jokers Café are accessible from the gaming floor. Both BCE and BRML
staff change in the same locker room. If BCE had not been created then these new facilities would have been covered by the
industrial agreement as their staff would have been employees of BRML.



548 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

27 The Union refers to what it described as the �fractious� nature of the relationship between the Union and BRML. It relies on
the evidence of Mr Kelly that between 1993 and 1999 the Union believed BRML had excluded it from the site. The Union
submitted that although BRML and the former LTU had reached an agreement in September 1999, following the
amalgamation between the LTU and the Union, BRML offered AWA�s to all staff that would have otherwise been covered by
the new agreement instead of concluding the agreement.

28 The Union referred to the 2001 agreement between the Union and BRML that had followed an industrial dispute and
Commission proceedings. Since September 1999, according to the Union, BRML has engaged all new staff on the basis of
WPA�s only. As set out above following various applications to this Commission, on 9 August 2001 agreement was reached
between the Union and BRML on the terms of a new industrial agreement. The Union points out that up to that point there had
been no suggestion to the Union that Burswood Limited was intending to set up a new company or to otherwise make
significant changes to its operations. In that context, the Union believes BRML to have been �duplicitous� (in the words of Mr
Kelly).

29 The Union urges the Commission to see BCE as merely one of the Burswood group of companies and not as a catering
contractor in its own right. To that extent, it urges the Commission to pierce the corporate veil. It notes that the profits of BCE
are the profits of the parent company, the person conducting BCE�s business is an employee of BRML and that in effect
BRML is the effective and constant controller of BCE. The Union states for those reasons the award should issue in the terms
sought to cover all of BCE�s employees.

30 The Union states in the alternative that if there is merit in BCE�s argument that BCE would be uncompetitive for work outside
the Resort then the Commission should consider issuing an award limited to the area of the Resort on the basis that employees
who spend the majority of their time on work in the Resort would be covered by the award.
BCE�s position

31 BCE states that the dispute is in reality an attempt by the Union to apply the 2001 industrial agreement to the Resort. The
troublesome history to which the Union has referred does not, however, touch upon BHPL whose employees are covered by
the HTW award. The RTC Award is, for present purposes, identical to the HTW award and the Union has not previously
expressed concern about the coverage of that award within the Resort.

32 BCE states that there has now been a major investment in the catering and entertainment facilities in the Resort and the vision
of the Managing Director Mr Schaap to create BCE is consistent with developing core business activities. The timing of the
creation of BCE may well be the same as the timing of the signing of the industrial agreement, but it cannot be said that the
purpose of creating BCE was to avoid the industrial agreement. Employees of BHPL perform similar or identical work to the
work of some of the employees of BCE and therefore the payment of rates of remuneration similar to the RTC Award is
consistent with the rates paid to employees of BHPL. The Union has been aware for a long time of BHPL staff doing the same
or identical work as food and beverage staff of BRML in the casino and this has not been an issue. Further, there is a range of
employees performing work similar to the work covered by the 2001 industrial agreement but those employees are employed
by contractors who do not pay BRML rates. Therefore, BCE observes, it is not unusual for the same or similar work done in
the Resort to receive different rates or conditions.

33 It was submitted that Burswood Ltd has decided to create BCE with a core focus on catering and entertainment both within and
outside the Resort. That is consistent with the objectives of BHPL to run the business of the Hotel and BRML to run the
business of gaming. BCE will only earn money on its own account when it works externally and if it works internally then its
staff will be performing work similar to the staff of BRML and BHPL. BCE states that it is not correct to say that BCE does
not face competition from within the Resort. Some of the catering for the Hopman Cup and the forthcoming outdoor movie
nights will be done by outside contractors although BCE does not tender for that work. Within the resort one restaurant does
not compete with another restaurant; however the restaurants are in competition with restaurants in adjoining suburbs.
Burswood Ltd could have decided to use BHPL to employ the staff to operate the new facilities and therefore the creation of
BCE was not for the purpose of avoiding the 2001 industrial agreement. Rather, its purpose was to compete in the open market
with other catering and entertainment contractors.

34 BCE drew attention to the requirement of the Commission to apply the State Wage Principles. On the evidence of Ms
Drimatis, evidence which was not cross-examined, the 2001 agreement contains some conditions which would cause
inefficiencies for BCE. That being the case, then the objectives of the Principles regarding structural efficiency and the
requirements of s.26 of the Act argue against the granting of the Union�s claim. Further, there are essential differences in the
structure of an award and the structure of an industrial agreement which mean that the Commission should not convert the
industrial agreement into an award binding on BCE as the Union urges. In particular, parties to an industrial agreement have
the option of being able to withdraw from it after its expiry. It is not an option for an employer bound by an award to withdraw
from it.

35 The only loss that may actually have been suffered is by two employees of BCE who previously worked for BRML. The
balance of the 24 employees who would be covered by a new award are new employees. Also, the Act does not permit an
employer to be joined to an industrial agreement by order of the Commission so the Commission should not use its award
making powers to give effect to something which the Act otherwise does not permit.

36 BCE submitted that the Union has brought no evidence regarding BCE�s capacity to pay which is a consideration under s.26 of
the Act. Indeed, BCE states that the evidence of Mr Thow is that it will be detrimental to BCE and its employees. This is also
supported by the evidence of Ms Drimatis. BCE submits that it must have a wages and labour cost structure no greater than its
competitors both within and outside the Resort. It is not a situation where the Commission should pierce the corporate veil.
Further, there are no grounds for awarding any retrospectivity as claimed.
Wage fixing principles

37 In determining this application, the Commission is required to apply the State Wage Fixing Principles. Principle 10 provides�
�An application or reference for a variation in wages or conditions above or below the safety net will be referred to the
Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with material justifying�

• why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
• why the matter has not been pursued under any other Principle set out in this Statement; and
• how in discharge of its statutory function to consider varying above or below the safety net the Commission

should take into account, to the extent that it is relevant, each of the matters identified in section 26 of the Act.�
38 In its outline of contentions BCE contends that the Union is unable to satisfy the requirements of the Principles. In particular,

the first award Principle applies and the claim does not meet the requirements of Principle 10 in that the requirements of
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s.26 of the Act are not met. Principle 11 sets out the requirements for the making of a first award and extension to an existing
award. BCE submits that in light of the fact that this application cannot be characterised as an application for a first award or
an extension to the RTC award, in its view Principle 11 does not apply. As for s.26 of the Act, it is BCE�s view that s.26 (1)
(a), (c) and (d) (iii) and (v) are relevant.
The Commission�s findings

39 The Commission appreciates that Burswood Limited, as with any company, has the right to create a subsidiary company to
focus on a particular activity, in this case catering and entertainment. The Commission accepts that the appointment of Mr
Thow whose past experience is in the area of catering and entertainment and BCE�s success thus far in gaining the work for
The Big Day Out and the Swan Bells are all evidence of the legitimacy of the decision to create a company to focus on that
core business. We conclude, however, that the company created is in reality a labour hire company that does not operate in the
usual way that a labour hire company works in that it does not operate an independent business. We reach that conclusion
because of the evidence that it operates as an integral part of the Burswood group of companies. Its Chief Executive Officer is
an employee of BRML, and not of BCE. It does not have its own equipment or facilities. Rather, BCE uses the equipment and
facilities owned by the group. It does not purchase its own food. It uses the kitchens of the group. It uses the management and
corporate services of BRML. The profits of the company go to the Burswood group. For those reasons, we are less inclined to
accept the submission that the creation and operation of BCE should be seen no differently from the situation where a decision
has been taken to bring contractors in to do work previously done by employees of BRML as occurred for cleaning and
laundry services.

40 We think a distinction is to be drawn between a contractor which is a business in its own right separate from the Burswood
group and BCE, at least for the purposes of work performed within the Resort. Had a decision been taken to contract out the
food and beverage work performed by BRML to a totally external catering contractor, then there would be a parallel between
that and what occurred in relation to the cleaning and laundry examples referred to in the evidence. On the evidence before us,
we have not been able to conclude that BCE is a catering contractor distinct from the Burswood group of companies.

41 Therefore, the decision to have BCE employ staff to do work previously performed by employees of BRML within the Resort
has merely reduced the terms and conditions of employment payable for that work. Burswood Limited is effectively
contracting to itself. We consider that that has resulted in an inequity. That inequity arises for a number of reasons. One month
before the registration of BCE, BRML signed an industrial agreement with the Union which prescribed terms and conditions of
employment for BRML employees doing catering and entertainment work. One month after that signing, BCE was created
with the intent that BRML would cease to provide catering and entertainment staff to a number of facilities and staff for those
facilities would then be supplied by the newly created BCE on reduced terms and conditions of employment. The formal
process of making 113 BRML employees redundant (a number which included 5 staff from the canteen) and giving those
employees the alternatives of either remaining with BRML in another capacity or applying for jobs with BCE at a lower rate of
wage was the mechanism for reducing the terms and conditions of employment for the supplying of food and beverage services
to the new facilities. Had that not been done, the staff providing those services who were not on workplace agreements or
AWA�s would have received the terms and conditions of employment of the 2001 agreement.

42 We have reached this conclusion upon a consideration of the evidence that the employees performing in the new facilities may
be classified differently than the employees performing work under the industrial agreement. We nevertheless find that the
work performed in the operation of the new facilities appears to be the same, on the evidence of Ms Northcott, even if the
range of duties performed by individual classifications is only similar rather than identical. We refer also to the evidence that
the staff concerned are provided with changing facilities in the same area, obtain their respective uniforms from the same
source and use the same staff canteen.

43 We have not been persuaded that the new facilities created: the nightclub, Champion�s Bar, The Food Emporium, New Grand
Ballroom and Joker�s Café, are different in the sense submitted. We refer to the description within the Burswood Annual
Report which refers to an �extension� in the case of Paddy Hannan�s and that the Food Emporium is to �replace the existing
and outdated� Carvery Corner facility (exhibit A4 at page 9). Thus, the previously existing Carvery Corner needed to have its
efficiency improved and as part of that at least it has effectively become what is the new Food Emporium. In this regard we are
not influenced solely by the physical proximities of the new facilities to the old. However, the fact that Champion�s Bar and
Joker�s Café and, via some stairs, the nightclub, are still accessible from the gaming floor notwithstanding the introduction of a
separate entrance external to the gaming facilities is not insignificant.

44 We recognise that employees performing similar work who are employed by BHPL are not covered by the 2001 agreement.
Their terms and conditions of employment are those of the HTW award which contains rates effectively the same as the RTC
Award which are the rates which are paid by BCE to those employees who have elected to be covered by the HTW award.
Thus, employees performing similar work at the Resort do not all receive the same rates and conditions of employment. The
reasons why the employees of BHPL receive those terms and conditions arise from the history of the company which had
owned the Hotel when the Resort was first operated. We are not persuaded that that historical reason means that it is fair to
effectively reduce the terms and conditions of employment for providing a catering and entertainment services to the new
facilities.

45 We accept the evidence that for BCE to be competitive with outside catering contractors it must have a cost structure no
greater than the cost structure of its competitors. We are not persuaded from the evidence however, that BCE has competitors
within the Resort. On the evidence, the various restaurants within the complex are not in competition with each other. They
may compete with each other by virtue of the different styles of cuisine offered but that is all. There may be caterers present in
the complex for events such as the Hopman Cup or the movies in the park. These occasions seem to be for occasional specific
purposes and always with the express permission of the Resort. However, the evidence does not show that BCE has
competitors within the Resort in a competitive sense. Indeed, as Mr Thow observed, that would be unlikely because they are all
owned by Burswood.

46 We have paid regard to the submission that BCE is in competition with restaurants in the suburbs adjoining the Resort.
However, we have not found the submission to be persuasive. Other than for the geographic proximity of a suburb such as
Victoria Park, there is no evidence that in the life of the Resort there has been any effect upon the viability of the restaurant
facilities within the Resort from competition from local restaurants. Indeed, the rationale for the creation of BCE, to the extent
that it is reflected in Mr Schaap�s minute to the Board presented in evidence (and in part set out below), does not refer to local
competition.

47 Rather, the rationale is underpinned by the recognition by Burswood Limited;
�that catering and entertainment services have the potential to become a significant operation in their own right both
within and outside the Resort. This may include increasing the exposure of our current and new facilities and extending
the operations into provision of external services� (extract KND 2). The minute states that the market opportunities for a
dynamic, specialised catering and entertainment company with a 5 star background are seen as outstanding. We conclude
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therefore that there is no issue of competition for BCE within the Resort. That is, BCE is to compete in the outside
market, as Mr Thow�s evidence acknowledges. We acknowledge that when BCE staff perform work outside the Resort it
necessarily competes with catering contractors generally. It may do so, as the Union submits, with the advantages of
financial and logistical support as part of the Burswood group of companies, nevertheless, when it does it has a stronger
argument for the payment of terms and conditions of employment no greater than its competitors. It is in this context that
we accept the evidence of Mr Thow that there was a need for a specific company to develop business beyond the Resort
but that the rates payable at Burswood were not competitive.

48 The evidence, therefore shows that a reason to create BCE was indeed, as the Union has alleged, to reduce the terms and
conditions of employment of staff providing food and beverage services in at least the new facilities and to have a wage
structure comparable to catering contractors for work performed outside the Resort. However, we do not accept that the
evidence supports the action taken to reduce the terms and conditions of employment of staff providing food and beverage
services in at least the new facilities in the way that it happened. As the Union points out no direct evidence was given in the
proceedings as to the reason why BCE was created. Ms Drimatis testified that on 29 August 2001 she met with the Managing
Director of the group of companies, Mr Schaap who informed her that he was considering setting up a new company to
provide catering and entertainment services. Ms Drimatis says that Mr Schaap had previously discussed with her and others at
various management meetings that he wished to expand the role of catering and entertainment beyond the resort.

49 Mr Dramatis gave evidence that Mr Schaap on 13 September 2001 put a written submission to the board recommending that
BCE should be formed and that the Board accepted the recommendation. In the paper said to have been presented to the Board
Mr Schaap stated�

�The major responsibility of the new entity will be to expand Burswood�s catering and entertainment services within the
Resort and externally as market opportunities arise. Our competitors will not only include other Casinos and Hotels but
Restaurants, Cafes, Fast Food outlets and Catering Contractors. This competition is significantly different to that faced by
Burswood Resort (Management) Limited and Burswood Hotel Proprietary Limited and offers the potential for external
contracting of quality catering and entertainment services.
Focussing on catering and entertainment operations as a core business function will allow significant growth into areas
which would be otherwise limited through the Hotel or Casino business structure. The ability to achieve economies of
scale, sharing of common resources, skills, knowledge, plant and equipment is possible as well as the marketing benefits
of presenting a specialised catering and entertainment company � particularly should external market opportunities arise.
� Existing staff members of both Burswood Resort (Management) Limited and Burswood Hotel Proprietary Limited will
not be affected by the new company. Their employment contracts will remain with their current respective employer and
they will still perform the same duties in the same areas. However this will not be the case if the new Company engages
employees.
There will be no effect on current Food and Beverage outlets at this time, which will continue to be operated by the
relevant subsidiary of Burswood Nominees.�

50 Mr Schaap�s minute to the Board stated that there was to be no effect on current food and beverage outlets at this time, which
were to continue to be operated by the relevant subsidiary of Burswood nominees, and that existing staff members of both
BRML and BHPL were not to be affected by BCE. Yet on the evidence before the Commission there was a direct effect on the
food and beverage outlets, Spinners Bar, Spinners Café and Carvery Corner staffed by employees of BRML. Further, these
events were completed within one month of BRML signing an industrial agreement with the Union prescribing rates of pay for
BRML employees in those facilities.

51 For the reasons set out above we are of the view that the Union has made out a case under Principle 10 that the Commission
should exercise its discretion to make a new award. In particular the requirement to act according to equity, good conscience
under s.26(1)(a) of the Act leads us to this view. Pursuant to s.26(1)(c) we have also had regard to the persons immediately
concerned. Further we had regard to s.26(1)(d)(iii). It is our view that in making an award the award should not apply to
outside food and beverage catering, as to do so may well affect the ability of BCE to compete for such work.

52 In any event we are also of the view for the alternative reasons to follow that the Union has made out a case under Principle
10 on the basis that the Commission should lift the corporate veil.
Lifting the Corporate Veil � General Principles

53 Upon corporation a company is a separate legal entity from its members and controllers (Salomon v Salomon & Co Ltd [1897]
AC 22). Where it is contended that the setting up and conduct of a company is an abuse of the privilege of incorporation a
Court or Tribunal may ignore the corporate structure. However, there are few Australian cases where the veil has been lifted.
Courts and tribunals are reluctant to lift the corporate veil and do so in three circumstances�

(a) When a particular law requires it to be done;
(b) When it can be established that the company is an agent of its controllers;
(c) When the Court is satisfied the company has been created as �mere facade� or �sham� to conceal the true facts.

Agency argument
54 The mere fact that a parent controls its subsidiary does not mean that the subsidiary is automatically its agent (Dennis Willcox

Pty Ltd v Federal Commissioner of Taxation (1988) 79 ALR 267 at 274). Yet in Smith, Stone and Knight Ltd v City of
Birmingham Corporation [1939] 4 ALL ER 116, Atkinson J held, there were 6 questions which were relevant to deciding the
question whether a subsidiary is carrying on the business of its owner or as its own.

55 These were�
�1. Were the profits treated as the profits of the parent?
2. Were the persons conducting the business appointed by the parent?
3. Was the parent the head and the brain of the trading venture?
4. Did the parent govern the adventure, decide what should be done and what capital should be embarked on the

venture?
5. Did the parent make the profits by its skill and direction?
6. Was the parent in effectual and constant control?�

56 In the Smith, Stone and Knight case a company acquired a partnership and then registered it as a company. The new company
was a subsidiary of the parent company. The parent company held all of the shares except five, which its directors held in their
respective names in trust for the parent company. The profits of the subsidiary were treated as profits of the parent company,
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which appointed the persons who conducted and controlled the business. The premises on which the subsidiary company
carried on business were compulsorily acquired. The parent company owned the premises. The subsidiary was its tenant. The
parent company made a claim for compensation for disturbance of its business and the company contended the proper
claimants were the subsidiary company. Atkinson J considered the facts and answered each of the six questions in favour of the
claimants and added at page 121�

�Indeed, if ever one company can be said to be the agent or employee, or tool or simulacrum of another, I think the Waste
company was in this case a legal entity, because that is all it was. There was nothing to prevent the claimants at any
moment saying: �We will carry on this business in our own name.� They had but to paint out the Waste company�s name
on the premises, change their business paper and form, and the thing would have been done. I am satisfied that the
business belonged to the claimants; they were, in my view, the real occupiers of the premises. If either physically or
technically the Waste company was in occupation, it was for the purposes of the service it was rendering to the claimants,
such occupation was necessary for that service, and I think that those facts would make that occupation in law the
occupation of the claimants.�

57 The English Court of Appeal in DHN Food Distributors Ltd v Tower Hamlets London Borough Council [1976] 1 WLR
852 went further than Atkinson J in Smith, Stone & Knight and lifted the corporate veil where there were no circumstances in
which it could be said that three companies operated differently to the ordinary relationship of parent and fully owned and
controlled subsidiaries. This decision has been criticised and distinguished as a case where judges have for �policy reasons�
seen fit to lift the corporate veil in a particular case. (See Pioneer Concrete Services Ltd v Yelnah Pty Ltd (1986) 5 NSWLR
254 at 265-266; Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549 at 570-572 and Ford�s Principles of
Corporations Law 10th ed para 4.370).

58 The decision in Smith, Stone & Knight has been applied in Australia in Spreag v Paeson [1990] 94 ALR 679. However, in
Briggs v James Hardie & Co Pty Ltd (op cit) Rogers A-JA discussed at length the uncertainty of this area of law. At 577 he
pointed out�

�� as the law presently stands, in my view the proposition advanced by the plaintiff that the corporate veil may be
pierced where one company exercises complete dominion and control over another is entirely too simplistic. The law pays
scant regard to the commercial reality that every holding company has the potential and, more often than not, in fact,
does, exercise complete control over a subsidiary.�

Notwithstanding his view, after reviewing a number of English and Australian authorities Rogers A-JA held at 575-576�
�There are some propositions that may safely be accepted. Thus, the potential only to exercise control over the subsidiary
is insufficient. The exercise in fact of some control over the subsidiary is insufficient. Thereafter one enters the uncertain.
As was said in the United States in 1905 in United States v Milwaukee Refrigerator Transit Co 142 F 247 (1905) at 255�

�� If any general rule can be laid down, � it is that a corporation will be looked upon as a legal entity as a general
rule, and until sufficient reason to the contrary appears; but, when the notion of legal entity is used to defeat public
convenience, justify wrong, protect fraud, or defend crime, the law will regard the corporation as an association of
persons.�

This amorphous test has not been clarified in the years since for, as is pointed out by Pennington�s Company Law, 5th ed
(1985) at 59�

�� It is impossible in the present state of the law to determine when the court will imply such an agency or
trusteeship. It is noteworthy, however, that the court is more ready to do so when the strict application of the
principle of separate personality would result in an anomaly or an injustice, but it is far from true to say that an
anomaly or injustice will always induce the court to depart from the strict rule, as the examples given earlier in this
chapter show.�

If exercise of dominance be at least part of the test, what degree of domination is required?: cf Craig v Lake Asbestos of
Quebec Ltd 843 F 2d 145 (3rd Cir). If so, what is the extent of reliance on the parent that is required to be shown? Is
under capitalisation a relevant factor? The law in Australia has not yet fully worked out answers to these and like
questions.�

59 At para [4.370] the learned authors of Ford�s Principles of Corporations Law observed�
��where a parent company withholds from the subsidiary company the normal consequences of being a separate legal
entity, there is a possibility that the courts will identify it with the controller. This may happen where a parent company
forms or acquires a subsidiary ostensibly to do something for which the subsidiary needs a minimum level of resources
but the parent does not give it adequate proprietors� capital or loan money, or equip it to run its own business by loan of
personnel or other resources or give it a reasonable chance of independently obtaining credit or resources from third
persons. In such a case a court may hold that the dominated subsidiary is an agent of the parent or a partner with it.
Several English cases illustrate this approach.�

60 In relation to Smith Stone & Knight they comment�
�The substantial reason why the Smith Stone & Knight case differed from Salomon�s case lay in the fact that the business
ostensibly carried on by the subsidiary had never been transferred to it and it had been given no resources.�

Façade or Sham Argument
61 In Gilford Motor Co Ltd v Horne [1933] ALL ER 109 and Jones v Lipman [1962] 1 WLR 832 the corporate veil was lifted

when a company was formed and used as a cloak for an unlawful act. In the Gilford Motor case a company was formed and
used to avoid a restraint of trade covenant prohibiting the company from soliciting customers of the Appellant. In the Jones
Lipman case Lipman had acquired a company to which he sold land. Prior to entering into the contract, he contracted with
Jones to sell the same land. The Court ordered specific performance against the company on the basis that the company was a
cloak for Lipman. In Pioneer Concrete Services Ltd v Yelnah Pty Ltd (op cit) Young J observed at 267 that where it is apparent
that the corporate form is used to avoid an existing legal obligation, the Court will only lift the corporate veil where the Court
finds that one of the reasons for the creation of the intervening company was to evade a legal or fiduciary obligation.

 Decisions of this Commission
62 In Adelaide Timber Company Pty Ltd v The West Australian Timber Industry Industrial Union of Workers, South-West Land

Division (1990) 71 WAIG 325, the Union claimed on behalf of one of its members that his redundancy pay should have been
calculated on the basis of service with two companies. The Commission found at first instance that the legal distinction
between the two companies was not apparent and that they were regarded as �one�. Sharkey P and Halliwell SC held that not
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to pierce the corporate veil and regard the member�s service as with one person in the circumstances would be unjust,
inequitable and unconscionable. At 331 they observed�

�Whilst it should not be lightly pierced, the corporate veil should not be allowed in proper circumstances in an
administrative tribunal such as this to prevent the Commission acting according to equity, good conscience and the
substantial merits of the case (i.e. where it is used to justify wrong, protect fraud, or bring about an inequity which
otherwise would not have been occasioned).�

The reasoning in Adelaide Timber Co Pty Ltd was referred to by Sharkey P in Old Ferry Company Pty Ltd v Bertelli (1999)
79 WAIG 3547 at 3548 and Kenner C at 3550.
Factual circumstances of incorporation in this matter

63 As set out above Burswood Ltd is the parent company and 100% owner of all subsidiary companies in the Burswood Group of
companies. The trading name of the group is Burswood International Resort Casino.

64 On 31 December 2001, Mr Phillip Thow the Executive General Manager � Catering and Entertainment employed by BRML
was appointed �principal employee� to coordinate and manage BCE. On the same day BCE and BRML entered into a
Corporate Services Agreement. Mr Schaap as a Director of both parties executed the agreement. The material clauses of the
corporate services agreement are as follows�

�1.2 Obligations of BRML
In providing the Services, BRML will, and where appropriate will ensure that its employees, agents and sub-contractors
or any other person engaged by BRML in connection with the performance of the Services, including the Principal
Employee (together Employees) will�
(a) ensure that the Services are performed in a diligent and efficient manner in accordance with BCE�s standards as

provided to BRML, and if not so provided, in accordance with generally accepted practices appropriate to the
performance of the Services;

(b) provide the Services to BCE in a timely manner;
(c) co-operate fully with BCE and act in good faith towards BCE in providing the Services; and
(d) engage Employees to conduct the Services who are skilled and experienced in their respective trades and

callings.
1.3 Principal Employee to co-ordinate the provision of the Services
The Principal Employee will be responsible for the co-ordination and management of the provision of the Services by
BRML. Accordingly, subject to any requirement of the law, the Principal Employee is authorised by BCE to enter into
contracts on BCE�s behalf.
1.4 Consideration
BRML will provide the Services to BCE in consideration for labour services separately provided by BCE to BRML and
in consideration of the payments of a quarterly fee to BRML by BCE which equates to BRML�s costs of providing the
Services.
3.1 Principal Employee not an employee of the Company
For the avoidance of doubt, the Principal Employee is not and will not be taken to be�

(a) in partnership or in a joint venture relationship with BCE; or
(b) an employee of BCE.�

65 Also on the same day BNPL, BRML and BCE entered into a Labour Hire Agreement. The agreement was executed by Mr
Schapp on behalf of BNPL, as Trustee of the owner of the land at the Casino, Mr Michael Kidd on behalf of BRML and Mr
Thow on behalf of BCE. In the recitals it is stated�

�C Certain new facilities at the Resort (Facilities) which fall within the area the subject of the Casino Liquor
Licence require the services of persons to work in the hospitality industry.

D BCE is the employer of hospitality industry employees capable of providing services at operations in the
hospitality industry, including the Facilities.

E This agreement sets out the terms under which�
(a) BCE has agreed to supply to BRML, and BRML has agreed to accept, the services of certain

of BCE�s employees at the Facilities; and�
66 The material clauses of the General Terms of the labour hire agreement are as follows�

�1.1 Provision of Personnel
BCE will provide the Personnel to BRML in accordance with, and as specified in, this agreement during the
Term.

3.1 Legal relationship
The parties agree that�

(a) BCE will provide the Personnel to BRML as an independent contractor on the terms of this
agreement;

(b) neither BCE nor any person engaged by BCE will be in partnership with BRML or BNPL or
an employee of BRML or BNPL for any purpose whatsoever; and

(c) neither BRML, BNPL nor any person engaged by either BRML or BNPL will be in
partnership with BCE or an employee of BCE for any purpose whatsoever.

3.2 Personnel are BCE employees
The parties acknowledge that the Personnel are BCE�s employees and BCE is responsible for all remuneration,
payments and costs associated with an employer/employee relationship in respect of the Personnel including,
but not limited to, workers� compensation, superannuation and termination benefits.

3.3 BCE may enter into other agreements
BCE has the right to enter into other arrangements for the provision of personnel to other persons subject to
compliance with, and satisfaction of, BCE�s obligations to BRML under this agreement.
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4 Rates
For the first 12 months of the Term, in consideration of the provision of the Personnel, BRML agrees to pay
BCE the relevant rates and all other costs as determined by the Restaurant, Tearoom and Catering Workers
Award 1978, BCE Australian Workplace Agreement or other industrial instrument applicable to BCE in relation
to the Personnel. Subject to any requirement of the law, this payment will be reviewed by the parties 12 months
after the commencement of this agreement.�

67 It is apparent from the express terms of the corporate services Agreement and the labour hire agreement that in relation to work
carried out at and for the facilities at the Resort that the only source of income for BCE is reimbursement of the cost of the
actual wages paid to its employees together with the cost of workers� compensation, superannuation and termination benefits.
No income is received for administering the staff. To the contrary, staff administration is carried out by BRML pursuant to the
terms of the corporate services agreement, whereby the actual cost of the provision of those services is to be paid by BCE. Ms
Drimatis in her evidence conceded that in providing staff to BRML, BCE would not make a profit. When asked how it will be
able to pay for the BRML administration services she said, BCE was provided with a loan from BRML and BNPL. When Mr
Thow was asked about the payment from BCE to BRML, Mr Thow said the payment was merely an internal paper transfer of
funds and that it was expected that in the future outside catering would bring funds to BCE and such work would be tendered
for on a competitive basis. However Mr Thow testified�

�What has become very evident to me from tendering for the BDO is that even with BCE paying employees in
accordance with the Restaurant, Tearoom and Catering Workers� Award 1978 which is one of the hospitality industry
Awards it will still be difficult for BCE to win contracts as other catering companies are paying less under different
industrial arrangements. This makes it very difficult for BCE to be competitive.�

It was conceded on behalf of the BCE that BCE own none of the equipment or facilities that its staff use or work at. Further that
all catering and beverage supplies used by BCE are purchased by the purchasing department of BRML.
Conclusion as to lifting the corporate veil

68 Having considered all of the evidence it our view that the corporate veil should be lifted. If the questions set out by Atkinson J
are asked, it is apparent from the uncontradicted evidence set out above that each question must be answered in the affirmative.
BCE plainly has not resources of its own. In relation to the internal labour hire arrangements, the structure of that arrangement
cannot be described as a contract to effect a transfer of �business� of BRML in the sense of a obligation contracted to carry out
a commercial enterprise as a going concern. As set out above, it is apparent from the evidence that one of the reasons for BCE
being formed (that is not an insubstantial reason) is to avoid paying employees who work at the on site facilities such as the
Champions Bar and the night club in accordance with the terms of the 2001 Agreement. Further whilst Mr Schaap stated in his
minute to the Board that existing staff of BRML were not to be affected by the creation of BCE that is not the case. BRML
employees were offered positions with BCE to carry out substantially the same work as they carried out for BRML for less
pay. We are of the view BCE is an agent of BRML. Alternatively we are of the view that the corporate veil should be lifted as
one of the reasons for creating BCE was to avoid a legal obligation that would otherwise apply, that is paying employees
providing food and beverage services in accordance with the 2001 agreement. Further we are also of the view that Principle
10 and s.26(1) of the Act empowers the Commission to lift the corporate veil in an appropriate case and we are persuaded that
the evidence in this matter is such that the commission should lift the corporate veil.
Final Conclusion

69 For the reasons set out above we are of the view that an award should issue substantially in the terms claimed by the Union as
they reflect the industrial agreement in order to remedy the inequity we have described above. The inequity relates not only to
those previous employees of BRML who are directly covered by the award, of which there are two, but also for the balance of
the 24 other new employees employed in the new facilities. In doing so, we have considered the submission by BCE that the
essence of the Union�s claim is to flow on the industrial agreement to the whole Resort. We have not found that the nature of
the claim and the evidence compels us to that conclusion. There is no evidence that the Union seeks by this application to
cover employees of BHPL. Further, whilst we recognise that there is no legislative ability on the Commission to impose an
industrial agreement upon an employer, there is the legislative ability to make an award binding on an employer in settlement
of an industrial dispute and that is what is occurring here. The remedying of the inequity necessarily requires that the award
contain the terms and conditions of employment of the agreement recently entered into by BRML. However, it is for the
purpose of remedying the inequity and not for the purpose of flowing on to an unwilling employer the terms of an industrial
agreement. BRML, as a wholly owned subsidiary of Burswood Limited had been willing to accept the terms of the
2001 agreement for that work no more than 2 months earlier.

70 We have also had regard for the submission that an employer may retire from an industrial agreement by giving the relevant
notice prescribed in s.41 of the Act whilst an employer is not similarly able to �retire� from an award. In this case, the
2001 agreement is operative until 30 June 2002. We will make the term of the award to issue no greater than that term. Whilst
that does not provide BCE with an opportunity to �retire� from the award, it will nevertheless bring into harmony the dates by
which both the conditions of the industrial agreement and those of the award to issue may be altered either in the former case
by the negotiation of a new agreement or in the latter case by an award amendment. In doing so, we recognise that an award
reflecting the terms of the 2001 agreement will bring with it some of the provisions which were referred to by Ms Drimatis as
problems. These were described by her as confusion of steps regarding a disputes procedure, a very rigid classification
structure, and difficulties with rostering employees at short notice, higher duties provisions unclear and difficulties in covering
absences on the fifth week of annual leave. We are conscious of the need to decide this matter in accordance with s.26 of the
Act. This includes any changes in productivity that have occurred or are likely to occur. The objectives of the State Wage
Principles too are relevant. In the words of the recent decision of the of a Commission in Court Session in AFMEPKIU v BHP
and Another 2002 WAIRC 04778 [107]), the enterprise specific award must fulfil the dual requirements of protecting
employees as a safety net and providing the employer with a structurally efficient framework within which efficiencies and
productivity improvements can be pursued.

71 The merits of the particular clauses were not argued in sufficient detail to allow us with confidence to effect any changes. BCE
provided the Commission with no detail of those matters. We note also that, in context, those issues arise from clauses agreed
to by BRML as a wholly owned Burswood Ltd subsidiary for its operations within the Resort. For that reason we do not think
their presence is a reason of itself not to issue the award. We are conscious that BCE stated in the alternative that if the award
was indeed to issue in the terms of the industrial agreement that BCE gives notice it will apply to vary the award to overcome
these issues. We consider that to be the appropriate course of action and we therefore reserve to the parties the liberty to apply
on those issues referred to by Ms Drimatis.

72 The evidence of Ms Drimatis also is that BCE currently employs 8 trainees and that there is no provision in the
2001 agreement for the employment of trainees. That too is an issue about which there will be a liberty to apply.
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73 The terms of the award sought by the Union contain two provisions not contained within the 2001 agreement. These are an
introduction of change clause and a journey cover clause. Given our finding that an award should issue in the terms of the
industrial agreement in order to remedy the inequity we have found, we are not inclined to insert the two clauses claimed as
they are not part of the 2001 industrial agreement. We do not preclude the Union from pursuing these claims on a future
occasion and they will be included in the liberty to apply.
Scope of the award

74 Our acceptance of the evidence (at [45] above) that for BCE to be competitive with outside catering contractors it must have a
cost structure no greater than the cost structure of its competitors and that BCE does not have competitors within the Resort
leads us to conclude that the award to issue will necessarily be limited in its scope to persons whose major and substantial
employment is for the purpose of providing food, beverage and entertainment services to the Resort. We recognise the
difficulties referred to by BCE especially at pages 299 � 301 of the transcript.

75 BCE proposes that its employees may spend a number of hours on a particular day working at the Resort in work which may
be directly related to facilities at the Resort or it may be work related to the preparation of food for an external event.
Employees may then go and work at the external event for some hours and return to the resort.

76 On the evidence before us of The Big Day Out, and the Swan Bells, we conclude that the events for which BCE will tender
may be events which last no more than a day or part of a day. We propose therefore that the �major and substantial� test be by
reference to each day such that the award would cover employees of BCE whose major and substantial employment on any
day is performed within the Resort for the purpose of providing food, beverage and entertainment services to the Resort. In
doing so, we have not ignored the administrative issues to which Mr Blyth properly referred. However, in balancing those
administrative issues with the decision to remedy the inequity we have found, we consider the merits favour the above
proposal.
Date of operation

77 The inequity we see as requiring remedy occurred when the relevant employees of BRML were made redundant and elected to
transfer to BCE. That is 3 October 2001. Further, the inequity has been ongoing since then in relation to those employees
covered by the award who have since been employed. In our view, these constitute special circumstances, which make it fair
and right for the award to issue operating earlier than the date it is delivered. On the evidence, the increased cost which will
result from an earlier date of operation will directly affect two employees to the date we propose, with the balance of the new
employees being affected on a more proportionate basis. We do not regard this as a prohibitive cost.

78 The Minute of a Proposed Order now issues.

_________

2002 WAIRC 05080
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. A 4 OF 2001
CITATION NO. 2002 WAIRC 05080
_________________________________________________________________________________________________________

Result Application for new Award granted.
Representation
Applicant Mr J Welch
Respondent Mr G Blyth (as agent)
_________________________________________________________________________________________________________

Further Reasons for Decision
1 At the Speaking to the Minutes, the Commission in Court Session was informed that discussions between the parties had

resulted in substantial agreement on the changes to be made to the Minute. The Commission recorded its appreciation of the
preparedness of the parties to discuss these issues and reach agreement on them. The changes which have been made with the
agreement of the parties have been changes which have ensured that the award to issue properly reflects the provisions of the
2001 Agreement.

2 Only two matters remain not agreed between the parties. The first of those relates to the manner in which the award to issue
gives effect to the decision of the Commission that it should operate earlier than the date it is delivered. By s.39(1) of the Act,
an award comes into operation on the day on which it is delivered or on such later date as the Commission determines and
declares when delivering the award. We interpret that provision to mean that if the Commission determines and declares a later
date, it does so when the award is delivered.

3 Correspondingly, the Commission considers that the provisions of s.39(3) which give the Commission power, by its award, to
give retrospective effect to the whole or any part of the award similarly is determined and declared by the Commission when it
delivers the award.

4 We also recognise that s.39(2) provides that the provisions of an award have effect on such day or days as is or are,
respectively, specified in the award. We also refer to s.34(1) which states that the decision of the Commission shall be in the
form of an award, order or declaration.
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5 The decision of the Commission in this case is in the form of an award. In particular, it is not in the form of an order or a
declaration notwithstanding that the Minute which issued was headed �Minute of Proposed Order�.

6 We are of the view, therefore, that the award to issue will issue as an award and not an order and the Commission will in that
decision determine and declare that it shall have effect on and from 3 October 2001.

7 We are, as a consequence, also of the view that Clause 4 � Term of the Award should be amended to provide that the award
shall come into effect from 3 October 2001 and the term of the award shall be until 1 July 2002. The title of Clause 4 will
therefore be changed to read �Date of Operation and Term�.

8 The second matter to be addressed is whether the classifications within the award should include classifications such as
�security officers� and �Guest Services Officer�, classifications which in the submission of BCE are not within BCE�s purview
of food and beverage services. Mr Blyth says it was understood that work within those classifications was not the subject of the
hearing although he concedes the matter was not argued. He says also that these classifications, which BCE seeks to delete,
were not part of the Reasons for Decision of the Commission in Court Session, and he is instructed that BCE does not have any
intention to employ anyone under those classifications. If the Commission is against him on this point then he accedes to the
request of the applicant union to have �security officers� represented in a separate section in the award, rather than appear
under service increments because this would be better drafting.

9 Mr Welch says that the classifications included in the Minute cover the possible classifications of employment for BCE and
were envisaged as such in the application.

10 We have reviewed the evidence in this matter. The evidence concentrated on BCE as a food and beverage operator and Ms
Drimatis gave some evidence of the staff employed in those functions. Nevertheless, the classifications were sought in the
application and are based on the 2001 Agreement; the venues covered by BCE are not so dissimilar from those covered by the
2001 Agreement; and no evidence was led against the inclusion of those classifications. It may be that no employees will be
employed in those now contested classifications but it is not appropriate, at the Speaking to the Minutes, to exclude them from
the application. It is appropriate to make the changes consented to by the parties concerning the description of �security
officers� in a separate section.

11 The award now issues in the terms of the Respondent�s Amended Minute and subject to these Further Reasons.
_________

2002 WAIRC 05078
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. A 4 OF 2001
CITATION NO. 2002 WAIRC 05078
_________________________________________________________________________________________________________

Result Application for new Award granted.
Representation
Applicant Mr J. Welch
Respondent Mr G. Blyth (as agent)
_________________________________________________________________________________________________________

Award
HAVING HEARD Mr J. Welch on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent, the Commission
in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby makes the Burswood
Catering and Entertainment Pty Ltd Employees Award 2001 in terms of the schedule attached hereto to have effect on and from
3 October 2001.

(Sgd.) A.R. BEECH,
[L.S.] Commission in Court Session.

_________

SCHEDULE
1. - TITLE

This Award shall be known as the Burswood Catering and Entertainment Pty Ltd Employees Award 2001.
2. - ARRANGEMENT

1. Title
2. Arrangement
3. Scope and Parties Bound
4. Date of Operation and Term
5. Wages
6. Minimum Wage � Adult Males and Females
7. Junior Employees



556 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

8. Apprentices
9. Definitions
10. Contract of Service
11. Hours
12. Additional Rates for Ordinary Hours
13. Overtime
14. Casual Employees
15. Part-time Employees
16. Meal and Rest Breaks
17. Meal Money
18. Sick Leave
19. Bereavement Leave
20. Public Holidays
21. Annual Leave
22. Long Service
23. Payment of Wages
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employees� Equipment
29. Record
30. Roster
31. Change and Restrooms
32. First Aid
33. Union Notices
34. Union Delegates and Meetings
35. Under Rate Employees
36. Breakdowns or Stoppages
37. Right of Entry
38. Breakages
39. Resolution of Disputes
40. Limitation of Work
41. Travelling Facilities
42. Parental Leave
43. Superannuation
44. Jury Duty
45. Liberty to Apply
46. Parties to the Award

3. - SCOPE AND PARTIES BOUND
This Award shall be binding upon all employees employed by Burswood Catering and Entertainment Pty Ltd, and any successor,
assignee or transmittee of Burswood Catering and Entertainment Pty Ltd, in the callings described in clause 5.- Wages of this
award, whose major and substantial employment on any day is performed within the area of land occupied by the Burswood Island
Resort in Western Australia for the purpose of providing food, beverage and entertainment services to the Resort.

4. � DATE OF OPERATION AND TERM
(1) This Award shall have effect on and from 3 October 2001.
(2) The term of this Award shall be until 1 July 2002.

5. - WAGES
(1) The following tables as listed hereunder shall specify the minimum fortnightly rate of wage payable to employees covered

by this Award.

$ Per Fortnight
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1) 939.40
2. Bar Attendant (Grade 2) 956.10
3. Head Bar Attendant 1,014.30
4. Cellarperson 960.90
5. Waiter/Waitress 920.20
6. Steward/Stewardess 920.20
7. Head Waiter/Waitress 993.80
8. Head Steward/Stewardess 993.80
9. Snack-Bar Attendant 920.20
10. Bar Useful 912.30
11. Host/Hostess 993.80
B. KITCHEN
1. Chef 1,062.40
2. Qualified Cook 993.80
3. Cook Employed Alone 940.90
4. Breakfast and/or Other Cook 931.80
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$ Per Fortnight
5. Kitchen Hand 912.30
6. Qualified Butcher 993.80
7. Other Butcher 962.60
C. MISCELLANEOUS
1. Cafeteria Attendant (Grade 1) 920.20
2. Cafeteria Attendant (Grade 2) 931.80
3. Commissionaire 912.30
4. Valet/Carparking Attendant 912.30
5. Storeperson 931.80
6. Cleaner 912.30
7. General Hand 912.30
8. Guest Services Officer 993.80
9. Cashier 939.40
10. Wardrobe Attendant 912.30

(a) In-Charge Rates
An employee who is appointed and placed in charge of other employees shall be paid the following rates in addition
to the employee�s ordinary time rate of pay�

$ Per Fortnight
(i) if placed in charge of less than 6 employees 22.50
(ii) if placed in charge of 6-10 employees 30.30
(iii) if placed in charge of 11-20 employees 35.20
(iv) if placed in charge of more than 20 employees 58.80

Provided that these additional rates shall not be payable to any employee employed in the classifications of Chef,
Head Waiter, Head Waitress, Head Steward, Head Stewardess and Head Bar Attendant.

(b) Service Payments
In addition to the wage rates prescribed in Sections A, B, and C of this sub-clause, all employees (other than
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates�

$ Per Fortnight
After 1 year of service 17.50
After 2 years of service 26.90
After 3 years and subsequent years of service 36.00

D. SECURITY
1. Camera Surveillance Operator

On commencement 1272.10
On completion 12 months service 1296.80
On completion 24 months service 1372.90
On completion 48 months service 1398.30
and thereafter

2. Security Officer or
On commencement 1018.40
On completion 3 months probation 1070.90
On completion 12 months service 1126.30
On completion 24 months service 1215.10
On completion 48 months service 1239.50
and thereafter

Provided that an employee appointed as a Senior Security Office shall, in addition to the appropriate Security Officers�
rate receive an additional payment of $52.30 per fortnight from the date of operation of this Award.
Employees engaged in the classifications described below on a casual contract of service in accordance with the
provisions of Clause 14. � Casual Employees of this Award shall�
(a) in the case of employees engaged prior to the operation of this Award in the classifications of Security Officer,

move from their �on commencement� wage increment to the next wage increment after performing 494 hours of
work, but in any event not before three months of service, and not later than six months of service.

(b) in the case of employees engaged subsequent to the operation of this Award in the following classifications,
move successively from their �on commencement� wage increment to the next wage increment as follows�
(aa) Surveillance Operator

After 1976 hours, but in either event not before 12 months of service and not later than 24 months of
service; and thereafter.
After 3952 hours but in either event not before 24 months of service and not later than 48 months of
service; and thereafter.
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of
service.

(bb) Security Officer
After 464 hours, but in either event not before 3 months of service and not later than 6 months of
service; and thereafter.
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After 1976 hours but in either event not before 12 months of service and not later than 24 months
service; and thereafter.
After 3952 hours, but in either event not before 24 months of service and not later than 48 months of
service.
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of
service.

(2) Classifications.
(a) �Bar Attendant � Grade 1� shall be an employee over the age of 18 years who serves liquor for sale from

behind a bar counter, and shall include an employee employed in the sale of liquor from a bottle department.
(b) �Bar Attendant � Grade 2� shall be an employee over the age of 18 years who, in addition to performing the

normal duties of a �Bar Attendant � Grade 1� as defined in (a) hereof, shall be required by the Employer to
have a knowledge of the preparation and/or mixing of drinks and where necessary carry out such duties.

(c) �Qualified Butcher� shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Employer.

(d) �Cafeteria Attendant � Grade 1� shall be an employee serving and/or receiving money from employees for
snacks or meals.

(e) �Cafeteria Attendant � Grade 2� shall be an employee who, in addition to the duties of a �Cafeteria Attendant �
Grade 1�, assists in the preparation of snacks and meals served to employees.

(f) �Cellarperson� shall be an employee employed in charge of, or responsible for, the contents of a cellar or liquor
store.

(g) �Cleaner� shall be an employee who does general cleaning duties in or about the Resort complex.
(h) �Chef� shall be an employee appointed as such and shall be an employee who is a �Qualified Cook� (as defined

in paragraph (i) of this subclause).
(i) �Qualified Cook� shall be an employee who has completed and can produce appropriate documentary evidence

to the Employer to the effect that he or she has successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or who can provide documentary evidence of having served at least
6 years in Her Majesty�s Armed Forces in the classification of Cook.

(j) �Breakfast Cook� shall be an employee (other than a Chef, Qualified Cook or Cook Employed Alone) who is
responsible for the preparation of breakfasts.

(k) �Other Cook� shall be an employee who assists in the cooking and preparing of meals.
(l) �Cook Employed Alone� shall be an employee who is employed when no other cook is employed during their

shift.
(m) �General Hand� shall be an employee engaged to perform general duties in and around the Resort but not

including cooking, waiting, dispensing of liquor or other specialised functions.
(n) �Snack Bar Attendant� shall be an employee serving, and/or receiving money from the public for, snacks or

meals.
(o) �Head Waiter, Head Waitress, Head Steward or Head Stewardess� shall be an employee required by the

Employer to be in charge of other Waiters, Waitresses, Stewards or Stewardesses.
(p) �Head Bar Attendant� shall be a Grade 2 Bar Attendant required by the Employer to be in charge of other Bar

Attendants.
(q) �Wardrobe Attendant� shall be an employee who receives, distributes and maintains employee clothing,

uniforms and equipment.
(r) �Waiter or Waitress� shall be an employee who attends to the needs of other guests at a table and/or performs

room service duties.
(s) �Guest Services Officer� shall be a person who attends to the needs of patrons including providing information

and conducting tours.
(t) �Storeperson� shall be a person employed in charge of and/or responsible for the contents of a store, not being a

place where alcoholic beverages or liquors are kept.
(u) �Bar Useful� shall be an employee required to perform duties associated with bar and waiting work. Such

duties include the wiping of tables or bar tops, collection of glasses or plates and the cleaning of bar mats or
other general duties of a similar nature.

(v) �Security Officer� shall be an employee engaged to enforce dress, behaviour and entry requirements at the
Resort, and to carry out routine security functions throughout the Resort.

(w) �Senior Security Officer� shall be an employee who is appointed as such and is responsible for the enforcement
of such security measures throughout the Resort as may be directed from time to time.

(x) �Camera Surveillance Operator� shall be an employee who monitors the operations of the gaming tables by
remote observation including the use of electronic equipment.

(y) �Valet/Carparking Attendant� shall be an employee engaged in and around the Resort in the direction and/or
parking of vehicles.

6. - MINIMUM WAGE � ADULT MALES AND FEMALES
(1) Notwithstanding the terms of this Award no adult employee shall be paid less than the Minimum Adult Award Wage

unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of the

first pay period commencing on or after 1st August 2001.
(3) The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments from

State Wage Case decisions.
(4) Unless otherwise provided in this clause adults employed as casual or part-time employees shall not be paid less than pro-

rata the Minimum Adult Award Wage according to the hours worked.
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(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $413.40 per week.

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the minimum
award rate.

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage shall�
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,

long service leave and annual leave and for all other purposes of this award.
(8) (a) an apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay for

an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made pursuant to the Minimum Conditions of Employment Act, 1993 as
his ordinary rate of pay in respect o the ordinary hours of work prescribed by this Award.

(b) Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by this Award.

(c) Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this
Award for the classification in which the employee is employed.

(9) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State Wage
Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent
amount in rates of pay received by employees whose wages and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7. - JUNIOR EMPLOYEES
(1) Subject to the Liquor Licensing Act 1988, and the Casino Control Act, employees under the age of 19 years may be

employed as junior employees in any of the occupations covered by this agreement, other than an apprenticeship trade, in
the proportion of one junior to every two, or fraction of two, adult employees employed in the same occupation, provided
that this ratio may be altered by written agreement between the Employer and the Union. Provided further, that no junior
female employee under the age of 18 years shall be employed in the classification of Room Attendant.

(2) The minimum fortnightly rates of wages for work in ordinary time to be paid to junior employees shall be as follows�
Percentage of the Lowest Adult

Male or Female Total Rate
%

Under 18 years of age 70
Between 18 and 19 years of age 80
At 19 years of age Full Adult Wages

Provided that any junior employee employed in the classifications of Bar Attendant or Cellarperson shall be paid full
adult rates.

8. � APPRENTICES
(1) The provisions of the Apprenticeship Regulations of 1981 made under the Industrial Training Act 1975, as varied from

time to time are hereby incorporated in and form part of this clause.
(2) Apprentices may be taken in the ratio of one Apprentice for every two or fraction of two (the fraction being not less than

one) tradesperson.
(3) An Apprentice shall be paid a percentage of the rate appropriate to a �Qualified Cook�, or �Qualified Butcher� as the

case may be in accordance with the following scale�
(a) Four Year Term %

1st year 42
2nd year 55
3rd year 75
4th year 88

(b) Three and a Half Year Term
First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three Year Term
1st year 55
2nd year 75
3rd year 88
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9. � DEFINITIONS
(1) �Employer� shall mean Burswood Catering and Entertainment Pty Ltd.
(2) �Union� shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
(3) �Daily Spread of Shift� shall mean the time which elapses from the employee�s actual starting time to the employee�s

actual finishing time for the day or shift.
(4) �Ordinary Time Rate� shall mean all rates of pay referred to in Clause 5. � Wages of this Award, as varied from time to

time.
(5) �Rostered Fortnight� shall mean those ordinary hours the employee is rostered to work within any given pay fortnight.
(6) �Rostered Day Off� shall mean any period of twenty-four continuous hours off work between the completion of the

employee�s last rostered ordinary shift of work and the commencement of the employee�s next rostered ordinary shift of
work.

(7) �Casino Control Act� shall mean the Casino Control Act, 1984 (WA).

10. - CONTRACT OF SERVICE
(1) Except for casual and probationary employees, the contract of service shall be on a fortnightly basis.
(2) Subject to sub-clause (3) of this clause, employment shall be terminated by two weeks� notice on either side, given on

any working day during the fortnight or by payment by the Employer or the forfeiture by the employee, as the case may
be, of two weeks� pay.

(3) Upon commencement of employment, an employee will be subject to a probationary period of three months. The purpose
of the probationary period is to enable the Employer to assess the suitability of the employee for permanent employment,
and to allow the employee to assess whether he/she wishes to become a permanent employee of the Employer. At any
time prior to the expiry of the probationary period, the Employer or the employee may terminate the employment
relationship and the contract of employment on one week�s notice to the other party, or by payment or forfeiture of one
week�s pay (as the case may be) in lieu of such notice.

(4) (a) For the purposes of this clause the terms �one week�s notice� and �two weeks� notice� shall mean those
ordinary hours rostered to work in any given rostered week or fortnight respectively, provided that the period
shall not include the shift in which the notice is given.

(b) The terms �one week�s pay� and �two weeks� pay� shall mean, respectively, 38 and 76 hours� wages paid at
the ordinary time rates, provided that in the case of a part-time employee �one week�s pay� and �two weeks�
pay� shall mean the number of hours the employee would have normally worked in that particular week or
fortnight (as the case may be) calculated at the ordinary hourly rate for part-time employees.

(5) Nothing in this clause shall affect the right of the Employer to dismiss any employee without notice for misconduct and
in such cases, wages shall be paid up to the time of dismissal only.

(6) The Employer may direct an employee to carry out such duties as are within the limits of the employee�s skills,
competence and training.

(7) (a) Notwithstanding the fact that an employee is usually engaged to work in a particular classification (�the
principal classification�), he/she may agree to work on a casual basis in a different classification, provided the
employee is capable of performing the duties of that classification, and subject to any restrictions provided for
in the Casino Control Act.

(b) An employee cannot agree to so work on such a casual basis at any time�
(i) when he/she is, or will be, rostered to work in their principal classification;
(ii) when he/she is, or will be, required to work overtime in terms of this Award.

(c) An employee engaged under this clause is entitled to a minimum break of 8 hours between the completion of
the engagement and the commencement of their next rostered shift.

(d) Despite an employee�s agreement to so work on such a casual basis, the Employer shall, in its sole discretion,
decide whether the employee is to so work, and when the employee may so work.

(e) Should an employee so work on such a casual basis, he/she shall be remunerated in accordance with the
classification in which he/she is engaged to so work and not in accordance with their principal classification.

(f) Each occasion on which an employee so performs casual work shall be deemed to be a separate and distinct
contract of employment between the employee and the Employer and no continuing rights and obligations
will arise between the employee and the Employer as a consequence of an employee so performing such work
on one or more occasions.

(g) The provisions of Clause 14. - Casual Employees of this Award shall apply to any work performed by an
employee in terms of this sub-clause.

(h) This clause is not designed to avoid overtime obligations and does not therefore disadvantage other
employees.

(8) (a) Should an employee fail to report for work for three consecutive shifts and not make contact with their
department to explain their absence, the Employer may send a letter to the last known address of the
employee, and request that the employee contact the Employer within a specified period of time regarding
their absence from work.

(b) Should the employee make contact with the Employer within the required period with a reasonable
explanation for their absence, they shall, upon their return to work, be subject to the Employer�s normal
disciplinary procedures regarding their period of unauthorised absence.

(c) Should the employee fail to make contact with the Employer within the required period with a reasonable
explanation for their absence, or should the employee not have a reasonable explanation for their absence, the
Employer may terminate the employee�s services.

11. � HOURS
(1) (a) Subject to this clause and except as provided elsewhere in this Award, the ordinary hours of work shall be

76 per fortnight.
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(b) The ordinary hours of work shall be exclusive of meal breaks and be so rostered that an employee shall not be
required to commence work on more than 10 shifts in each fortnight.

(c) Each ordinary hour�s work period shall not be less than 4 nor more than 10 ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours.

(d) Where an ordinary hour�s work period commences prior to midnight on any day and finishes in the early hours
of the next day, that work period shall be deemed to have been worked on the day upon which the ordinary
hour�s work period commenced. Provided, however, that the employee shall be paid the appropriate additional
rates provided by Clause 12. � Additional Rates for Ordinary Hours of this Award or Clause 20. � Public
Holidays of this Award according to the actual hours worked in that work period.

(e) The roster for each employee shall provide for a minimum of 10 consecutive hours� break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift. In the case of a
change in shift at the employee�s request or a changeover of roster, 8 consecutive hours shall be substituted for
10 hours.

(2) The Employer shall have the right to roster the ordinary hours of work for each employee according to the needs of the
business, but where the proposed rostered hours of work are to include more than 4 shifts of 10 ordinary hours� duration,
the Employer shall seek the agreement of each employee.
Provided that once agreement is given by the employee, such agreement is to remain unchanged during the course of
employment with the Employer.

12. - ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is rostered to work any of the employee�s ordinary hours prior to 7.00am or after 7.00pm, Monday to

Friday, both inclusive shall, in addition to the employee�s ordinary time rate of pay, be entitled to, from the date of
operation of this Award and for the period of the Award, an allowance of $1.24 per hour or part thereof for time worked
during such hours.

(2) (a) All ordinary hours worked between midnight Friday and midnight Saturday shall be paid at the rate of time and
one half.

(b) All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three-quarters, provided that those employees employed in the classifications of Bar Attendant and Head Bar
Attendant shall be paid at the rate of double time.

(c) Any employee who is required to work any of the employee�s ordinary hours on any day in more than one
period, other than for meal breaks as prescribed in Clause 16. � Meal and Rest Breaks of this Award, shall be
paid an allowance of $1.83 per day for such broken work period worked.

(d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room,
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually
unsavoury or unhygienic nature, such employee shall, in addition to the employee�s ordinary time rate of pay be
paid a flat allowance of $5.75 per shift from the date of operation of this Award.

13. � OVERTIME
(1) Overtime shall mean all work performed outside of the rostered ordinary hours of work or outside the daily spread of shift

and shall be paid at the following rates�
(a) Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter.
(b) Between midnight Friday and midnight Sunday, double time for all hours worked.
(c) For all work performed on an employee�s rostered day off, double time with a minimum payment as for

4 hours� work (but subject to paragraph (d) of this subclause, provided that such 4 hour minimum shall not
apply where the overtime is continuous with the previous day�s duty.

(d) Should an employee be required by the Employer to attend a departmental meeting or a training course on their
rostered day off, they will be paid double time for a minimum period of 2 hours.

(2) (a) An employee working overtime shall be entitled to a 10 consecutive hours� break between the time they finish
the overtime and the commencement of the employee�s ordinary hours in the next rostered shift.

(b) Where an employee after having left work for the day, is recalled to work by the Employer prior to the
commencement of the employee�s next rostered ordinary shift, the employee shall be paid for all work
performed at the rate of double time with a minimum payment as for 3 hours� work. Provided that these
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously
with an employee�s commencement of the employee�s ordinary hours in the next rostered shift.

(c) An employee (other than a casual employee) who as a result of working overtime between the termination of
one ordinary hour�s shift and the commencement of the next ordinary hour�s shift has not had at least
10 consecutive hours off duty between those times, shall not be requested to attend work after the completion of
such overtime until he/she has had 10 consecutive hours off duty without loss of pay for ordinary working time
occurring during such absence.

(d) If, on the instruction of the Employer, an employee resumes or continues work without having had
10 consecutive hours off duty as provided in paragraph (c) of this subclause, he/she shall be paid at double time
until released from duty for such period. The employee shall then be entitled to be absent for a period of
10 consecutive hours off duty without loss of pay for ordinary working time occurring during such absence.

(3) All time worked by an employee (not being a casual employee) as overtime as aforesaid shall be paid for at the rates
referred to in this clause on the basis that each shift worked shall stand alone.

(4) Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee
shall work in accordance with such provisions.

14. - CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged on an hourly contract of service and includes an employee engaged

under clause 10(7) of this award.
(2) Casual employees shall be engaged for a minimum period of two consecutive hours on each occasion required.
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(3) (a) Casual employees shall be paid at the rate of time and one half for all hours worked, provided that this rate shall
increase to double time for employees employed in the classifications of Bar Attendant and Head Bar Attendant
and time and three-quarters for all other employees for all work performed on a Sunday, and to double time and
one half for all work performed on the holidays referred to in paragraph (a) of sub-clause (1) of Clause 20. �
Public Holidays of this Award.

(b) �Time� as referred to above shall be 1/76th of the fortnightly rate of pay for the classification as prescribed in
Clause 5. � Wages of this Award.

(4) The provisions of Clause 12. � Additional Rates for Ordinary Hours, Clause 18. � Sick Leave, Clause 20. � Public
Holidays (except insofar as sub-clause (1) relates to sub-clause (3) of this clause), Clause 21. � Annual Leave and Clause
46. � Jury Duty shall not apply to a casual employee.

15. - PART-TIME EMPLOYEES
(1) A part-time employee shall mean an employee who, subject to the provisions of Clause 11. � Hours of this Award,

regularly works at least 20 but less than 76 hours each fortnight.
(2) A part-time employee shall receive payment for wages, annual leave, holidays, bereavement leave and sick leave on a

pro-rata basis in the same proportion as the number of hours regularly worked each fortnight bears to 76 hours.

16. - MEAL AND REST BREAKS
(1) (a) Each employee shall be entitled to an unpaid meal break of not less than 30 minutes nor more than 60 minutes

which shall commence after completing not less than one hour 30 minutes and not more than 6 hours of any
rostered shift. Provided that where it is not possible to grant the meal break during the above prescribed period,
the said meal break shall be treated as time worked and the employee shall, in addition to ordinary time rates, be
paid 50 per cent of the ordinary hourly rate applying to such employee, until such time as the employee is
released for a meal, or until the completion of the rostered shift, whichever is the sooner.

(b) The provisions of paragraph (a) of this sub-clause, as they relate to the period in which a meal break shall be
taken, may be altered by written agreement between the Employer and the Union which written agreement shall
then be a bar to any action taken by any person to enforce the provisions of paragraph (a) of this sub-clause as
they relate to the period in which a meal break shall be taken.

(c) Notwithstanding the provisions of paragraph (a) of this sub-clause, a casual employee may nominate not to take
the meal break, as provided, and in such circumstances the meal break shall be treated as time worked and paid
for as such.

(d) The nomination referred to in paragraph (c) of this sub-clause, shall be in writing and a copy forwarded to the
Union and will take effect from the date specified. Such nomination will continue until revoked by the
employee in writing. Such written agreement, until revoked, shall then be a bar to any action taken by any
person to enforce a meal break for the employee in question.

(2) An employee who is required to commence overtime of at least 2 hours after completing the employee�s ordinary hours of
work for the day, shall be allowed a paid meal break of 20 minutes� duration prior to the completion of such overtime,
provided that the employee shall be allowed a further paid meal break of 20 minutes� duration during any subsequent
4 hours of overtime worked.

(3) In addition to recognised meal breaks, one other break of at least 2 hours during each shift is permissible. Such break of
2 hours or more may include a meal break as prescribed in sub-clause (1) of this clause.

(4) Each employee shall be entitled to two paid rest breaks of 10 minutes� duration in each rostered shift to be taken at
maximum four hourly intervals. Such rest breaks shall be taken at mutually agreeable times which shall not interfere with
the continuity of work where continuity is necessary.

17. - MEAL MONEY
(1) All employees shall be supplied with one meal free of charge per rostered shift, to be consumed in the employee cafeteria.
(2) Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be

consumed in the employee cafeteria. Provided that where the Employer does not supply such a meal, the employee shall
be paid $5.42 per meal.

18. - SICK LEAVE
(1) An employee who is unable to attend or remain at the employee�s place of employment during ordinary hours of work by

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(a) An employee shall be entitled to up to 76 hours� paid sick leave for each completed year of service with the

Employer, which entitlement shall accrue pro-rata on a weekly basis.
(b) If in the first or successive years of service with the Employer an employee is absent on the ground of personal

ill health or injury for a period longer than the employee�s entitlement to paid sick leave, payment may be
adjusted at the end of that year of service, or at the time the employee�s services terminate if before the end of
the year of service, to the extent that the employee has become entitled to further paid sick leave during that
year of service.

(2) The unpaid portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and, subject
to this clause, may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence.

(3) To be entitled to payment in accordance with this clause the employee shall, where practicable, advise the Employer prior
to the employee�s normal commencement time, of the employee�s inability to attend work, the nature of the illness or
injury and estimated duration of the absence.

(4) (a) Subject to paragraph (b) of this sub-clause, the provisions of this clause shall not apply to an employee who
fails to produce a certificate from a medical practitioner dated at the time of the absence or who fails to supply
other evidence of the illness or injury to the satisfaction of the Employer.

(b) Provided that an employee shall not be required to produce a certificate from a medical practitioner with respect
to absences of one shift or less, provided that such absences do not exceed four shifts in any year of service.
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(5) Sickness When on Annual Leave
(a) Subject to satisfactory proof being provided in a certificate of a qualified medical practitioner obtained during

the period of illness, any period of annual leave during which the employee is confined to their residence or a
hospital as a result of personal ill health or injury, shall be regarded as sick leave.

(b) An application to the Employer to grant paid sick leave in place of paid annual leave shall be made within seven
days of the employee returning to work.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave, and shall not be made with respect to
fractions of a day.

(d) In any case where this sub-clause applies, the replaced period of annual leave may be taken by the employee at
another time mutually agreed, or failing agreement shall be added to the employee�s next period of annual
leave.

(6) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently taken,
provided that the annual loading prescribed in Clause 21. � Annual Leave shall be deemed to have been paid with respect
to the replaced annual leave.

(7) The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the
Workers� Compensation and Rehabilitation Act, nor to employees whose injury or illness is the result of the employee�s
own misconduct.

(8) Family Leave
(a) An employee may use up to a maximum of 24 hours of accrued sick leave in any year of service which an

employee has accrued in the previous year of service, to care for an immediate family member or a member of
the employee�s household who is ill and who requires the employee�s care and attention during the period of
illness.

(b) �Immediate family member� means a wife, husband, de facto wife, de facto husband, father, father-in-law,
mother, mother-in-law, brother, sister, child, step-child or step-parent.

(c) �Member of the employee�s household� means a person who lives with the employee as a member of the
employee�s family.

(d) When taking family leave, an employee shall wherever practicable, give the Employer notice prior to the
employee�s normal commencement time, of the employee�s inability to attend work, the name of the person
requiring care and their relationship to the employee, the nature of the illness or injury, the reasons for taking
such leave and the estimated duration of the absence.

(e) To be entitled to paid family leave, an employee shall produce satisfactory evidence of illness of the immediate
family member or member of the employee�s household, to the Employer in the form of a medical certificate, in
the name of the person requiring care, from a medical practitioner dated at the time of the employee�s absence.

(f) An employee may, with the consent of the Employer, take unpaid leave for the purpose of providing care to an
immediate family member or member of the employee�s household who is ill.

(g) Family leave is not cumulative from year to year.

19. - BEREAVEMENT LEAVE
(1) An employee shall, on the death of a wife, husband, de facto wife, de facto husband, father, father-in-law, mother,

mother-in-law, brother, sister, child, step-child, step-parent, or any person who lived with the employee as a member of
the employee�s family immediately before that person�s death, be entitled on notice to leave without deduction of pay for
a period not exceeding the number of ordinary hours that would have been worked by the employee in two work periods
rostered to be worked by the employee.

(2) Provided that proof of such death shall be furnished by the employee to the satisfaction of the Employer on each such
occasion.

(3) Provided that this clause shall have no application when the period of leave claimed in accordance with this clause
coincides with any other period of leave that the employee concerned may have already taken.

20. - PUBLIC HOLIDAYS
(1) (a) The following days, subject to paragraph (c) of this sub-clause, shall be observed as paid holidays�

New Year�s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
All work done on any such day shall be paid for at the rate of double time and a half, with a minimum payment
as for 4 hours worked, provided that such 4 hour minimum shall not apply in the case of those hours which are
worked continuously with shifts commencing on the preceding day, or ceasing on the following day.

(b) Where an additional public holiday (other than Easter Saturday) is proclaimed or gazetted by the authority of
the Commonwealth Government or the State Government, and such holiday is to be observed generally by
persons throughout the State, then such day shall be deemed to be a holiday for the purposes of this agreement.

(c) When any of the public holidays mentioned in paragraph (a) of this sub-clause falls on a Saturday or a Sunday,
the holiday shall be observed on the next succeeding Monday, and when Boxing Day falls on a Sunday or a
Monday, the holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be
observed as a public holiday and paid as such, and the day for which it is substituted shall not be observed as a
public holiday and shall be paid at the appropriate rates.

(2) Where an employee�s rostered day off coincides with any of the public holidays prescribed in this clause, such employee
shall receive eight hours� additional pay at ordinary rates from the Employer on the next succeeding pay day.

(3) Provided that when an employee is absent from their employment on only one working day or part of a day before or after
a holiday, except on account of illness or other legitimate reason, they shall not suffer loss of payment for more than one
day of the holidays.
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21. - ANNUAL LEAVE
(1) (a) Except as hereinafter provided, upon the completion of 12 month�s continuous service with the Employer, and

on an annual basis thereafter, each employee (other than a casual employee) shall be entitled to 152 hours
annual leave paid at ordinary time rates.

(b) Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after the
completion of 12 months� continuous service with the Employer, provided that the 38 additional hours�
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee�s ordinary time rate of
pay for the prescribed period of absence.

(2) (a) Subject to paragraph (b) of sub-clause (1) of this clause, during a period of annual leave an employee shall
receive a loading of 17.5 per cent calculated on the employee�s ordinary time rate of pay for the prescribed
period of absence. Provided that where the employee would have received any additional rates for work
performed in ordinary hours, as prescribed by this Award, had he/she not been on leave during the relevant
period and such additional rates would have entitled the employee to a greater amount than the loading of
17.5 per cent, then such additional rates shall be added to the employee�s ordinary rate of wage in lieu of the
17.5 per cent loading. Provided further, that if the additional rates would have entitled the employee to a lesser
amount than the loading of 17.5 per cent then such loadings of 17.5 per cent shall be added to the employee�s
ordinary rate of wage in lieu of the additional rates.

(b) Upon application and at the Employer�s discretion, annual leave may be approved and taken to the extent that
the employee has accrued such leave in accordance with sub-clause (1) of this clause, prior to the completion of
any 12 month qualifying period, and where such leave is granted the loading prescribed in paragraph (b) of sub-
clause (1) and paragraph (a) of sub-clause (2) of this clause, but subject to paragraph (c) of sub-clause (2) of this
clause, shall be paid on a proportionate scale.

(c) Provided that where such leave as prescribed in paragraph (b) of sub-clause (2) of this clause is granted, any
employee whose employment terminates prior to the completion of the said twelve months� service and who has
been paid loading in accordance with paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this
clause shall have an amount equal to the loading that has been paid deducted from whatever remuneration is
payable by the Employer upon their termination.

(d) The loading prescribed within paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this clause
shall not apply to proportionate leave on termination.

(3) (a) Where any prescribed public holiday falls within an employee�s period of annual leave, there shall be added to
that period one shift being an ordinary working shift for each such holiday observed as aforesaid.

(b) Where a holiday falls as aforesaid and the employee fails, without reasonable cause, proof whereof shall be
upon him/her, to attend for work at their ordinary starting time on the working day immediately following the
last day of the period of annual leave, they shall not be entitled to be paid for such holiday.

(4) (a) Any employee whose employment terminates after they have completed a twelve month qualifying period and
who has not been allowed the leave prescribed under this clause in respect of that qualifying period shall be
given payment in lieu of that leave and loading, or in a case to which sub-paragraph (ii) of this sub-clause
applies, in lieu of so much of that leave as they have not been allowed unless�
(i) they have been justifiably dismissed for misconduct; and
(ii) the misconduct for which they have been dismissed occurred prior to the completion of that

qualifying period.
(b) If after one month�s continuous service in any qualifying twelve month period an employee leaves their

employment or their employment is terminated by the Employer through no fault of the employee, the employee
shall be paid 3.65 hours� pay at their ordinary rate of wage in respect of each completed week of service.

(5) (a) Annual leave shall be given and taken in one continuous period, or if the Employer and the employee so agree,
in two separate periods, provided that one such period shall be of at least 38 hours� duration.

(b) Provided that where necessary, the Employer and the employee may mutually agree on annual leave being taken
in a manner other than set out in paragraph (a) of this sub-clause so as to meet some special need of the
employee. Provided that this provision shall not be used so as to defeat the true purpose of annual leave.

(c) Provided that by prior arrangement between the Employer and the employee, annual leave may be allowed to
accumulate for no more than 2 years so as to meet some special need of the employee. Where such annual leave
is allowed to accumulate, the ordinary wage for that leave shall be the ordinary wage applicable to the employee
at the date at which they became entitled to leave unless the Employer agrees in writing that the wage be that
applicable at the date the leave commences.

(6) Any time in respect of which an employee is absent from work, shall not count for the purpose of determining the
employee�s right to annual leave, unless it is an absence during which the employee is entitled to claim sick pay or time
spent on holidays, annual leave, long service leave or bereavement leave as prescribed by this Award.

22. - LONG SERVICE
The Long Service Leave provisions published in Volume 81 of the Western Australian Industrial Gazette, at pages 1-4 inclusive are
hereby incorporated in, and shall be deemed to be part of this Award.

23. - PAYMENT OF WAGES
(1) Wages shall be paid fortnightly into a bank account, or any other account, nominated and available to the employee.
(2) An employee who lawfully terminates the employee�s employment, or is dismissed for reasons other than misconduct,

shall be paid all wages due on the next working day following cessation, provided that if the next working day is a
Saturday, Sunday or public holiday, then payment shall be made to the employee on the next weekday following that
Saturday, Sunday or public holiday.

(3) At the time of being paid, each employee shall be issued with a statement by the Employer showing gross wages and
allowances due to him/her and all deductions made therefrom.

(4) The Employer shall pay all wages into the employee�s nominated account on a day other than Saturday or Sunday and no
later than five days after the end of any rostered fortnight.
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24. - BAR WORK
(1) Any employee other than a Bar Attendant who, in addition to the employee�s normal duties, is required to dispense liquor

from a bar shall, in addition to the employee�s ordinary time rate of pay, be paid a flat allowance of 72 cents per shift for
the performance of such additional duties.

(2) Any employee employed as a Bar Attendant who is required, in addition to the employee�s normal duties, to be
responsible for and/or the purchasing of stock, shall be paid in addition to the employee�s ordinary time rate of pay an
allowance of $11.90 per fortnight.

25. - HIGHER DUTIES
(1) An employee, who on any rostered shift performs work for 4 or more hours, on duties carrying a higher prescribed rate of

wage than that in which they are normally engaged, or on duties carrying the allowance referred to in sub-clause (4) of
this clause, shall be paid the higher wage or allowance (as the case may be) for such shift. If work is performed for less
than 4 hours on any rostered shift, they shall be paid the higher wage or the allowance (as the case may be) for the time so
worked.

(2) Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any loss of
pay.

(3) Notwithstanding sub-clause (1) of this clause, any employee who is required to relieve in a managerial position shall be
paid an allowance of 20% of the employee�s ordinary hourly rate of pay. Such allowance shall be regarded as part of the
weekly wage for all purposes of this Award.

26. - UNIFORMS AND LAUNDERING
(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special

uniform shall be provided by the Employer and shall at all times remain the Employer�s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars,
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special
uniforms within the meaning of this clause.

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer�s expense or otherwise the
employee shall be paid $6.40 per fortnight as laundry allowance.

(3) Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as
described in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer�s expense or otherwise
shall be paid $4.20 per fortnight as a laundry allowance.

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Employer standards.

27. - PROTECTIVE CLOTHING
(1) Any employee required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances shall be supplied with rubber gloves free of charge by the Employer on a fair wear and tear basis.
(2) Where an employee�s normal occupation requires them to work in the rain, or where the conditions of work are such that

employees are unable to avoid their clothing becoming wet or dirty, they shall be supplied with suitable protective
clothing free of charge by the Employer on a fair wear and tear basis.

(3) Where in the course of performing normal duties an employee is unable to avoid their feet becoming wet, they shall be
supplied with suitable protective footwear free of charge by the Employer on a fair wear and tear basis.

(4) Notwithstanding sub-clauses (1), (2) and (3) of this clause, should the Employer deem it necessary that protective clothing
or equipment be necessary in order for an employee to carry out their normal duties, such clothing or equipment shall be
supplied by the Employer free of charge.

(5) Provided that such protective clothing or equipment shall at all times remain the Employer�s property and employees shall
be obligated to wear and use such protective clothing or equipment as required.

28. - EMPLOYEES� EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out the employee�s duties shall be supplied by the Employer free of charge. Provided that
where an employee is required by the Employer to use the employee�s own knives they shall be paid an allowance of $9.40 per
fortnight.

29. - RECORD
(1) The Employer shall keep such records as may be necessary so as to readily ascertain the following information�

(a) The full name and occupation of each employee, and whether the employee is employed on either a full-time,
part-time or casual contract of service.

(b) The time each employee commences and finishes work each day including any breaks in shift. Provided that it
shall be the employee�s responsibility to complete such time sheets as may be required by the Employer.

(c) The number of ordinary hours and the number of overtime hours worked each day by each employee and the
totals for each pay period.

(d) The wages and (if any) allowances and overtime paid to each employee each pay period and any deductions
made therefrom.

(e) The age of any employee employed as a junior worker under the provisions of Clause 7. � Junior Employees of
this Award.

(2) The record system shall be open for inspection to a duly accredited official of the Union at the Employer�s office, or other
convenient place, from Monday to Friday, both inclusive between the hours of 9.00 am and 5.00 pm. Such representative
shall, subject to sub-clause (4) of this clause, be permitted reasonable time to inspect the records and if required may take
any extract or copy of the information contained therein.

(3) The Employer shall retain such record for a minimum period of seven years.
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(4) The following provisions shall apply to the inspection of records�
(a) The power of inspection may not be exercised for the purpose of inspecting the time and wages records of an

employee or former employee who�
(i) is not a member of the Union; and
(ii) has notified the Employer in writing that the employee or former employee does not consent to a

representative of the Union having access to those records.
(b) The power of inspection may only be exercised by a representative of the Union authorised for the purpose in

accordance with the rules of the Union.
(c) The representative is empowered to inspect any notification that an employee or former employee does not

consent to a representative having access to time and wages records.
(d) A person who has given a notification referred to in sub-paragraph (ii) of paragraph (a) of this sub-clause may,

by notice in writing to the Employer, withdraw the notification and, upon that withdrawal, the notification
ceases to be of effect.

(e) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours
to the Employer.

(f) The Employer shall endeavour to�
(i) maintain the time and wages records of employees in such a manner that access by a representative

of the Union to the records of employees does not give access to records of employees who are not
members of the Union and have notified the Employer that they do not consent to a representative of
the Union having access to the records;

(ii) ensure that a representative of the Union does not obtain access to the records of employees who are
not members of the Union and have notified the Employer that they do not consent to a
representative of the Union having access to the records; and

(iii) ascertain whether an employee or prospective employee does not consent to a representative of the
Union having access to the time and wages records of the employee or prospective employee.

30. - ROSTER
(1) A roster of the working hours shall be exhibited in such place as it may conveniently and readily be seen by each

employee concerned.
(2) Such roster shall show�

(a) The full name and occupation of each employee.
(b) The hours to be worked by each employee each shift.

(3) The roster shall be open for inspection to a duly accredited official of the Union at such times as the records in Clause 29.
� Record are open for inspection.

(4) The roster shall be drawn up in such a manner so as to show the working hours of each employee (other than a casual
employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of sickness of
any employee or a cause over which the Employer has no control, or by the Employer giving at least seven days� notice to
the employee concerned, or by the mutual consent of the Employer and the employee concerned. Should an employee�s
roster be altered by mutual consent of the Employer and the employee concerned, such consent must be recorded in
writing, and countersigned by the employee and their Supervisor on their time record.

31. - CHANGE AND RESTROOMS
The Employer shall provide change and rest rooms for employees, which shall be adequately lit and ventilated and shall be
sufficiently roomy to accommodate all employees likely to use them at any one time. Such rooms shall be equipped with steel or
vermin-proof lockers, suitable floor coverings and hot and cold shower facilities.

32. - FIRST AID
The Employer shall provide a first aid facility for the use of employees in some reasonably accessible location within the resort.

33. - UNION NOTICES
The Employer shall provide a notice board in a reasonably accessible place within the resort for the posting of Union notices signed
by the Secretary or other duly accredited official of the Union.

34. - UNION DELEGATES AND MEETINGS
(1) The employees shall have the right to elect Union delegates, in agreed work areas, and upon notification by the Union to

the Employer, such delegates shall be recognised by the Employer.
(2) Delegates accredited in accordance with sub-clause (1) of this clause shall be allowed the necessary time during working

hours to interview the appropriate Employer representative on matters affecting the employees so represented within their
designated work area.

(3) Prior to the intended dismissal of a Union delegate, the Employer shall notify the Union accordingly of the reasons for
such dismissal.

(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in accordance
with the following conditions�
(a) At least 14 days� written notice of such meeting is given to the Employer by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Employer being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.

35. - UNDER RATE EMPLOYEES
Any employee, who may by reason of old age or infirmity be unable to earn the minimum wage, may be paid such lesser wage as
may from time to time be agreed upon in writing between the Union and the Employer.
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36. - BREAKDOWNS OR STOPPAGES
The Employer shall be entitled to deduct payment for any day or portion of any day upon which the employee cannot be usefully
employed because of any strike, ban or limitation imposed by the Union or by any other Association or Union through the
breakdown of the Employer�s machinery or any stoppage of work by any cause for which the Employer cannot reasonably be held
responsible.

37. - RIGHT OF ENTRY
(1) Subject to the provisions of the Casino Control Act and the Industrial Relations Act 1979 (WA), the Secretary or any

other duly accredited official of the Union shall have the right to enter the Employer�s premises during such hours when
work is being performed by employees covered by this Award, but shall not in any way interfere with the work so being
performed.

(2) Such officials shall not, without permission of the Employer, interview employees at any time other than recognised meal
or rest breaks.

38. - BREAKAGES
The Employer shall not charge a sum against, nor deduct any sum from the wages of an employee in respect of breakages of
crockery or other utensils, except in the case of wilful misconduct.

39. - RESOLUTION OF DISPUTES
Any problem or dispute arising under the Award during the currency of the Award shall be dealt with as follows�
(1) The matter should first be discussed between the employee concerned and their immediate Supervisor with the view to

resolution of the matter in question.
(2) If at this point the matter is not resolved to the satisfaction of the employee concerned, the matter shall be referred to a

Human Resources Officer or other appropriate officer of the Employer for further investigation and discussion.
(3) If the matter should still not be settled, the employee concerned shall be referred to the Human Resources Coordinator for

further discussion.
(4) Should the employee concerned so desire, the appropriate Union delegate may accompany such employee and participate

in any discussions or investigations prescribed in sub-clauses (2) and (3) of this clause. If for any reason it is the intention
of the Employer to give an employee a written warning, such employee shall have the right to have a Union delegate
present at such time as the written warning is issued.

(5) If the matter is still not satisfactorily resolved, it shall be formally submitted by the Secretary or other official of the
Union to the Employer for consideration and resolution. Provided that persons involved in the problem or dispute will
confer among themselves and make reasonable attempts to resolve problems or disputes before taking those matters to the
Commission. Should the matter, after this, still not be satisfactorily resolved, it may be referred to the Western Australian
Industrial Relations Commission.

(6) Until the matter is determined in accordance with the above procedures, work shall continue normally. All parties to the
Award, the Employer, its officials, the Union and its members will take all possible action to settle any dispute within
7 days of notification of the dispute to the Human Resources Coordinator.

(7) No party shall be prejudiced as to the final settlement by continuance of work in accordance with this clause.
40. - LIMITATION OF WORK

(1) No female employee shall be required to clean out male public restroom facilities or male toilets and bathrooms where
they are used on a continual basis throughout the Resort. Provided that this provision shall not apply in the case of female
employees cleaning toilets attached to bedrooms or suites, or administration areas.

(2) Employees classified as Bar Attendants shall not be required to clean windows, or scrub or wash floors.
(3) No female employee under the age of 18 years shall be required to lift or carry weights in excess of 11 kilograms, and no

female employee over the age of 18 years of age shall be required to lift or carry weights in excess of 16.5 kilograms.
41. - TRAVELLING FACILITIES

Where an employee is required to commence work before or cease work beyond the employee�s normal time of commencement or
cessation of work as the case may be, and the employee�s usual or alternative reasonable means of transport are not available, the
Employer shall provide transport for such employee from or to the employee�s home or usual place of residence.

42. - PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity leave and adoption leave.

(a) Eligibility for�
(i) Maternity Leave

A female employee who becomes pregnant shall, upon production to the Employer of a certificate
from a duly qualified medical practitioner stating the presumed date of her confinement, be entitled
to maternity leave provided that she has had not less than 12 months� continuous service with the
Employer immediately preceding the date upon which she proceeds upon such leave.

(ii) Paternity Leave
A male employee shall, upon production to the Employer of a certificate from a duly qualified
medical practitioner stating the presumed date of confinement of the employee�s spouse or de facto
spouse, be entitled to paternity leave provided that he has had not less than 12 months� continuous
service with the Employer immediately preceding the date upon which he proceeds upon such leave.

(iii) Adoption Leave
An employee with whom a child has been placed with a view to the adoption of the child by the
employee shall be entitled to adoption leave, provided that he or she has had not less than
12 month�s continuous service with the Employer immediately preceding the date upon which he or
she proceeds upon such leave, and provided that the child�
(aa) is not the natural child or the step-child of the employee or the employee�s spouse or de

facto spouse; and
(bb) is less than 5 years of age; and
(cc) has not lived continuously with the employee for 6 months or longer.
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(b) For the purposes of this clause�
(i) An employee shall include a part-time employee but shall not include a casual employee.
(ii) Maternity leave, paternity leave and adoption leave shall mean unpaid maternity leave, paternity leave

and adoption leave.
(2) Period of Leave and Commencement of Leave�

(a) Subject to sub-clauses (3) and (6) of this clause, the period of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity leave, include a period of 6 weeks� compulsory leave to be
taken immediately before the presumed date of confinement and a period of 6 weeks� compulsory leave to be
taken immediately following confinement unless, in the case of the period before the presumed date of
confinement, a medial practitioner has certified that the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to the intended date of commencement of parental leave, give
notice in writing to the Employer stating his or her intention to take such leave.

(c) An employee shall give not less than 4 weeks� notice in writing to the Employer of the date upon which he or
she proposes to commence parental leave, stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as a consequence of failure to give the stipulated period of
notice in accordance with paragraph (c) of this sub-clause if such failure is occasioned by the employee�s or the
employee�s spouse�s or de facto spouse�s confinement occurring earlier than the presumed date.

(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the Employer of particulars of any period of parental leave taken or to be taken by the
employee�s spouse or de facto spouse in relation to the same child. Such notice is to be supported by a statutory
declaration by the employee as to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at the same time as the employee�s spouse or de facto spouse
except in respect of one week�s parental leave�
(i) taken by the male parent immediately after the birth of the child; or
(ii) taken by the employee and the employee�s spouse or de facto spouse immediately after a child has

been placed with them with a view to their adoption of the child.
(g) The entitlement to parental leave is reduced by any period of parental leave taken by the employee�s spouse or

de facto spouse in relation to the same child, except the period of one week�s leave referred to in paragraph (f)
of this sub-clause.

(3) Transfer to a Safe Job in the Case of Maternity Leave�
(a) Where, in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or

hazards connected with the work assigned to an employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the Employer deems it practicable, be transferred to a safe job at the
rate and on the conditions attaching to that job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may, or the Employer may require the employee to
take leave for such period as is certified necessary by the duly qualified medical practitioner. Such leave shall
be treated as maternity leave for the purposes of sub-clauses (7), (8), (9) and (10) of this clause.

(4) Variation of Period of Parental Leave�
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened once

only, save with the agreement of the Employer, by the employee giving not less than 14 days� notice in writing,
stating the period by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the Employer, be shortened by the employee giving not less than
14 days� notice in writing stating the period by which the leave is to be shortened.

(5) Cancellation of Parental Leave�
(a) Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee or that of

the spouse or de facto spouse of an employee terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee�s spouse or de facto

spouse, terminates other than by the birth of a living child, it shall be the right of the employee to resume work
at a time nominated by the Employer which shall not exceed 4 weeks from the date of notice in writing by the
employee to the Employer that he or she desires to resume work.

(6) Special Maternity Leave and Sick Leave�
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the

birth of a living child then�
(i) she shall be entitled to such period of unpaid leave (to be known as special maternity leave) as a

duly qualified medical practitioner certifies as necessary before her return to work;
(ii) for illness other than the normal consequences of confinement she shall be entitled, either in lieu of

or in addition to special maternity leave, to such paid sick leave as to which she is then entitled and
which a duly qualified medical practitioner certifies as necessary before her return to work.

(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take such paid
sick leave as to which she is then entitled and such further unpaid leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9) of this clause, maternity leave shall include special maternity
leave.

(d) An employee returning to work after the completion of a period of leave taken pursuant to this sub-clause shall
be entitled to the position which she held immediately before proceeding on such leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position she held
immediately before such transfer.
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Where such position no longer exists but there are other positions available, for which the employee is qualified
and the duties of which she is capable of performing, she shall be entitled to a position as nearly comparable in
status and wage to that of her former position.

(7) Parental Leave and Other Leave Entitlements�
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) of this clause do not exceed
52 weeks�
(a) An employee may, in lieu of or in conjunction with parental leave, take any annual leave or long service leave

or any part thereof to which he or she is then entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service leave), shall not be

available to an employee during his or her absence on parental leave.
(8) Effect of Parental Leave on Employment�

Notwithstanding any other provisions to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of the agreement.

(9) Termination of Employment�
(a) An employee on parental leave may terminate his or her employment at any time during the period of leave by

notice given in accordance with this Award.
(b) The Employer shall not terminate the employment of an employee on the ground of her pregnancy or on the

ground of his or her absence on parental leave, but otherwise the rights of the Employer in relation to
termination of employment are not hereby affected.

(10) Return to Work After Parental Leave�
(a) An employee shall confirm his or her intention of returning to his or her work by notice in writing to the

Employer given not less than 4 weeks prior to the expiration of the period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) of this sub-clause, shall be entitled to

the position which he or she held immediately before proceeding on parental leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position which she
held immediately before such transfer. Where such position no longer exists but there are other positions
available for which the employee is qualified and the duties of which he or she is capable of performing, he or
she shall be entitled to a position as nearly comparable in status and wage to that of his or her former position.

(11) Replacement Employees�
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on parental

leave.
(b) Before the Employer engages a replacement employee under this sub-clause, the Employer shall inform that

person of the temporary nature of the employment and of the rights of the employee who is being replaced.
(c) Before the Employer engages a person to replace an employee temporarily promoted or transferred in order to

replace an employee exercising his or her rights under this clause, the Employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced.

(d) Provided that nothing in this sub-clause shall be construed as requiring the Employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of the rights conferred by this clause except where his or
her employment continues beyond the 12 months� qualifying period.

43. - SUPERANNUATION
Subject to sub-clause (4) of this clause,
(1) the Employer will make a superannuation contribution equal to the greater of�

(a) 3% of ordinary times earnings per week for full-time and part-time employees who have completed at least four
weeks of service with the Employer and for casual employees who have completed at least eight weeks of
service with the Employer, calculated in the case of part-time and casual employees in the proportion that the
hours worked bears to 38 hours; and

(b) the shortfall amount that would otherwise be payable under Section 19 of the Superannuation Guarantee
(Administration) Act 1992, as amended (�Act�). The operation of the Act is to require employers to pay a
superannuation guarantee charge equal to the shortfall amount where they do not make a superannuation
contribution equal to the following percentage of an employee�s wages, where the employer�s payroll exceeds
$1 million�

Financial Year Percentage
2001 � 2002 8%
2002 � 2003 and following years 9%

(2) It is noted that the Act excludes the wages of certain employees, which means there is no shortfall amount in relation to
these employees and that the Employer will not make any superannuation contribution under paragraph (b) of sub-clause
(1) of this clause in relation to them. These currently include employees over the age of 70, non-residents, employees paid
less than $450.00 in a month and employees under the age of 18 and work less than 30 hours.

(3) The Employer will make the superannuation contribution payable under sub-clause (1) of this clause to a complying
superannuation fund selected by it, unless it is a legal requirement for an employee to select the superannuation fund to
which the contribution is made, in which case the contribution will be made to the superannuation fund selected by the
employee. Until determined otherwise by the Employer or contrary to law, the superannuation contributions will be made
to the Host Plus Superannuation Fund.

(4) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998 �
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of

this clause unless:�
(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation

Guarantee (Administration) Act 1992 of the Commonwealth; and
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(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the
employee permitted to nominate a fund or scheme.

(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the employee.

(c) The employee shall notify the employee of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable.

(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this sub-clause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed.

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and the
employer agree to change the complying superannuation fund or scheme to which contributions are to be made.

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by an employee.

(g) Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying
superannuation fund or scheme�
(i) if one or more complying superannuation funds or schemes to which contributions may be made be

specified herein, the employer is required to make contributions to that fund or scheme, or one of
those funds or schemes nominated by the employer; or

(ii) if no complying superannuation fund or scheme to which contributions may be made be specified
herein, the employer is required to make contributions to a complying fund or scheme nominated by
the employer.

44. - JURY DUTY
(1) An employee summoned to attend for jury service, shall notify the Employer as soon as practicable of the date on which

the employee is required to attend for jury service.
(2) An employee who is required to attend for jury service shall receive paid leave for the time necessary to perform this

duty. Payment from the Employer will only be made for the period of jury service during which the employee would
normally be rostered to work, and shall be paid at the employee�s ordinary time rate.

(3) An employee shall be entitled to retain any jury attendance fees from a court for any period that the employee performs
jury service on a rostered day off. Any payments the employee is entitled to receive from a court for jury service during
an employee�s rostered working hours, shall be deducted from payments made by the Employer under sub-clause (2) of
this clause, prior to payment being made by the Employer.

(4) An employee shall provide the Employer with proof of attendance, the duration of such attendance and the amount
received in respect of such jury service.

45. � LIBERTY TO APPLY
Liberty is reserved to either party to this Award to apply to vary the award in respect of the following matters�

Resolution of disputes
Classification structure
Rostering employees at short notice
Higher duties
Coverage of absences for 5th week of annual leave
Trainees
Introduction of change
Journey cover

46. � PARTIES TO THE AWARD
The following organisation is a party to this Award�

The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

____________________
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Result Applications for joinder to Contract Cleaners� (Ministry of Education) Award, 1990 dismissed
Representation
Applicant Ms D. MacTiernan
Respondent Mr P. Robertson appeared as agent on behalf of respondents� members of the Chamber of Commerce

and Industry of Western Australia for whom warrants were filed
Mr O. Moon appeared as agent on behalf of respondents for whom warrants were filed

_________________________________________________________________________________________________________

Reasons for Decision
1 SENIOR COMMISSIONER A R BEECH: These proceedings have followed a somewhat unusual course. Application 1431 of

1998 before the Commission in Court Session is an application by the ALHMWU to join as respondents to the Contract
Cleaners� (Ministry of Education) Award, 1990 (referred to hereafter as �the Award�) a number of employers who have
indicated to the Education Department their preparedness to tender for the cleaning of government schools. The matter came
on before the Commission and was the subject of submissions and evidence from the applicant union and from a number of the
respondents. The Commission concluded that the merit of the application lay with the applicant union and granted the
application ((2001) 81 WAIG 35). An appeal against that decision was upheld on the ground that the application had not been
advertised in accordance with section 29A of the Industrial Relations Act 1979. As a result the decision of the Commission
was quashed ((2001) 81 WAIG 769).

2 The application was advertised in accordance with the Act. The advertisement elicited no other interest or response than had
originally been drawn to the attention of the Commission in the earlier proceedings.

3 The Commission in Court Session decided as a consequence that the application should be heard de novo. The union also filed
application 1191 of 2001 to join companies to the Award and, by consent, this application was heard together with application
1431 of 1998. When the proceedings then came before the Commission the applicant union adopted the submissions and
evidence which had been made earlier. The applicant union also called additional evidence.

4 Of the 41 parties named in the two applications, appearances opposing the application were entered by 11 parties. Some of the
parties have similar names, for example both Arrix Integrated and Arrix Services are separately named. Evidence was lead
from 3 of the parties.

5 An agreement was reached between the parties that the tasks that are performed in the contract cleaning of government schools
are similar to the tasks that are performed in cleaning in the general cleaning industry. The differences which the union
contends may exist do not form part of the basis upon which the union makes these two applications. On that basis, there was
no request for the Commission in Court Session to undertake site inspections.

The union�s submissions and evidence
6 The union submits that there is a discrete industry of contract cleaning of Government schools. This is reflected in the Award.

The union states that the Award was developed with input from the contract cleaning industry and that it has been used by the
industry as the applicable award for wages and conditions of contract cleaners cleaning government schools. It provides a
closer nexus to the work done by cleaners employed directly in the public sector cleaning government schools and provides
continuity of their entitlements as they continue to work in the one job over many years.

7 The evidence before the Commission consists firstly of the evidence of Sharryn Maree Jackson who was, at the time, Assistant
Secretary of the applicant union. Her evidence is that in the early part of 1990 there had been a number of disputes which arose
at the change of cleaning contracts. Agreement was reached with industry representatives which resulted in the Award.
Ms Jackson described a number of the employers in the industry who consented to the Award as �major employers�. The scope
of the Award, eventually, was varied so that it applied only to those named employers who were at the time the only employers
that had contracts to clean government schools, in particular, high schools. Ms Jackson�s evidence is that since the time the
Award was made in 1990 it has effectively operated as a common rule award with all employers in the industry using it as the
basis for employment. In addition, her understanding is that State Government tender requirements for cleaning contracts in
government schools included provision that the Award be observed.

8 Ms Jackson referred to an application which had been made by the union in the Australian Industrial Relations Commission for
a federal award in the same terms as the Award in an attempt to protect the Award Safety Net Principle upon the introduction
of workplace agreements pursuant to the Workplace Agreements Act 1993 (WA). The union had summonsed in those
proceedings Mr Jim Bond from Airlite Cleaning and Mr Mark Berry from Arrix Integrated and she relied upon the evidence
then given by them respectively to the effect that the Award was the document that was used by themselves and the industry as
the minimum for the tendering process in the industry of cleaning government schools. Ms Jackson�s evidence had attached to
it the witness statements of these two persons to whom she referred. In Ms Jackson�s evidence, the significant effect of the
Award is that it has provided employees in the cleaning of government schools with comparable wages and terms of
employment to cleaners who worked directly for the government. The Award also provides for some continuity of entitlements
for employees who are employed by an incoming contractor.

9 The union then called evidence from Adrienne Kennedy who had been an Organiser with the applicant union from April 1998.
She worked principally in the area of contract cleaning which included the contract cleaning of government schools. This had
been an area which expanded dramatically following the decision of the Education Department to contract out all school
cleaning in the metropolitan area and most of the rural and regional areas in the State. Until approximately July 1999 the
significant majority of the cleaners with whom she met were employed and paid under the terms of the Award. Since that time
a number of employers had commenced using workplace agreements particularly for new employees who have not been
previously employed by the Education Department. When she has had to deal with issues with employers they have been
raised and settled in accordance with the terms of the Award. She has never had occasion to use the Contract Cleaners Award,
1986 when dealing with matters pertaining to the employment of members who clean in government schools. She was aware
of employers who apply the Contract Cleaners Award, 1986 to their employees who are not employed in government schools.

10 The applicant union then called evidence from Ms Diana MacTiernan who is an Industrial Officer with the applicant union and
has been from July 1997. She related her involvement in trying to negotiate enterprise agreements with several cleaning
companies. As at May 2000, no such agreements had been finalised. In her view, the preparedness of cleaning companies to
finally conclude an enterprise agreement is contingent upon all of the other companies doing the same because they would
otherwise be placed at a competitive disadvantage.

11 When the matter came on again before the Commission, Ms MacTiernan gave further evidence. Her evidence is that following
the change of government in February 2001, a change in government policy means that individual government schools now
have the choice to decide whether they return to having cleaners directly employment by the Education Department or
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retaining their contract cleaners. Approximately 60 schools in the metropolitan area had determined to return to directly
employed cleaners. Ms MacTiernan told the Commission of a dispute which occurred at the Kalamunda Senior High School in
1999 when an incoming contractor refused to employ the cleaners at that site. The Minister for Education at the time had made
a directive that employees at schools had to be given first preference of employment provided that they met the selection
criteria of the incoming contractor.

12 Following the original decision of the Commission in Court Session in this matter, Ms MacTiernan had discussions with some
cleaning contractors and agreed that there are some anomalies in the operations of the Award which do require to be resolved,
particularly in Clause 23 of the award regarding continuity of entitlements.

13 Ms MacTiernan conceded that the basic skills required to clean an office and to clean a school are �somewhat similar�.
Nevertheless, she stated that the cleaning formula prescribed by the Education Department is a quantifiably different rate than
that commonly used by contract cleaners. In Ms MacTiernan�s view, school cleaning is treated quite differently than
commercial cleaning.

14 The union then called evidence from Mr Gordon Mitchell who is an Organiser with the union working in the area of
government schools. To the best of his knowledge, cleaners who worked under new contracts let by the Education Department
from 1996 were employed under the terms of the Award and that all employees in the industry use the Award. He had never
had call to use the Contract Cleaners Award, 1986 when dealing with members of the union who cleaned government schools.
In his dealing with companies such as Airlite and Arrix, they used fully the terms of a Contract Cleaners� (Ministry of
Education) Award, 1990 for their employees where they had not used workplace agreements.

15 The union also called evidence, by way of a sworn witness statement, from Joan Bird. Ms Bird has been employed as a cleaner
at Wanneroo Senior High School since 1990. It is her belief and understanding that the terms and conditions of her
employment have been those of the Contract Cleaners� (Ministry of Education) Award, 1990 with each of the contract
cleaning companies who have had the cleaning contract over that time. When the contract changed in 1996, to Airlite
Cleaning, she had all of the same conditions of employment continued. Not at any time since 1990 has there been a reference
to the Contract Cleaners Award, 1986 being the basis of her, or any of the cleaners with whom she works, terms of
employment. For example, her wage increase in 1998 was not given to her until that award had been finally varied by the
Commission in December of that year and the employees were then paid back to a date in July. The respondents indicated that
they did not wish to cross-examine Ms Bird on her evidence.

16 The union also called evidence from Mr Andrew Hastie, the Project Co-ordinator of School Cleaning and Irrigation. Mr Hastie
had also given evidence in the earlier proceedings, on that occasion his evidence being called by the respondents. His evidence
on that occasion was that the Education Department contracts out 270 cleaning contracts for government schools. In order to
be able to tender for a cleaning contract with the Education Department a contract cleaning business must register as such.
Registration involves addressing a range of criteria including experience in the contract cleaning industry, quality assurance
and financial criteria. Once registered, a contract cleaning business may tender for Education Department work when it
becomes available. Where staff are transferring from the Education Department to the contract cleaning business, the
Education Department likes the transfer to be to �suitable alternative employment�. Consideration as to whether alternative
employment is suitable includes the shift, the hours, whether the employee will need to move residence and if the wage rate
offered is close to his or her existing hourly rate of pay. The Education Department views the Award as acceptable. If the
contract cleaning business indicates that it will employ Education Department staff in accordance with another instrument, the
details have to be provided so that the Education Department can ensure that it provides for suitable alternative employment.
The Education Department does not have an interest in the employment arrangements of employees of the contract cleaning
business where staff are not transferring from the Education Department. His evidence was that the majority of persons
registering would still state in their tender documents that they still intend to use the Award. Further, he is not aware of any
contractor nominating the Contract Cleaners Award 1986 as the instrument of employment.

17 In his later evidence before the Commission, Mr Hastie confirmed the decision of the Government to provide school
communities with the choice in whether or not they will have contract cleaning services or cleaning delivered through a day
labour workforce. His estimate is that 55% of schools given the opportunity have chosen to remain with the day labour
workforce. In the evaluation of tenders between 1996 and 2000, industrial relations considerations were given a very, very high
profile with regards to the methodology for evaluation and awarding tenders. Although businesses tendering for the contracts
could nominate a number of different industrial instruments for governing the terms and conditions of employment, the
Education Department specifically listed the Award as one of the approved instruments. Mr Hastie produced some extracts
from cleaning service contracts which nominated the Award as the instrument for employment. His evidence is that the
majority used the Award however, a number of other instruments were used by contractors over the last five years. In all but
one case, the Award was used to govern the employment conditions for the day labour people going across to contractors. The
emphasis of the Education Department was to ensure that suitable alternative employment was found irrespective of the
instrument, as long as it was a legal instrument. The Award is one of the instruments that met the criteria. Mr Hastie stated to
the best of his knowledge a significant number of the contractors� workforce that did not originate from the Education
Department would still be employed under the Award. It remained his view that across the contract cleaning industry of
Government schools the Award is the primary award.
The respondents� submissions and evidence

18 The respondents� case, as outlined by Mr Robertson, is that the Award is not the benchmark award for the industry of contract
cleaning of government schools. Further, cleaning is cleaning and that the task of cleaning performed in other areas of industry
are the same tasks required to be performed in the cleaning of government schools. The Contract Cleaners Award, 1986 has
undergone a Minimum Rates Adjustment process where the value of the work that is performed has been assessed relative to
the metal trades tasks and rates of pay. That sets the proper rates of pay for work of cleaning in government schools.

19 The Award is a consent award and it should not be imposed on non-consenting persons unless the provisions of the Award are
fair, proper and reasonable. The respondents submit that they are not. The respondents submit that in any event the granting of
the application will be of limited effect because employers will still be able to use workplace agreements.

20 The respondents called evidence from Mr Mark Anthony Berry who is the Managing Director of Arrix Integrated (and to
whom Ms Jackson made reference in her evidence). The company is involved in retail, commercial, industrial, transport and
education cleaning with some small exposure to medical cleaning. The company employs some 600 staff throughout the State.
It is his understanding that in the mid 1980�s an agreement was reached with a group of cleaning companies to clean some
newly built government schools on the understanding that the terms of employment of staff would be the same as the terms of
employment of day labour staff. It was these companies that agreed to be respondents to the Award solely for the purpose of
gaining access to this small proportion.

21 Nevertheless, the industry otherwise cleaned private schools, other educational institutions and other general cleaning areas
using the Contract Cleaners Award, 1986 for the wages and conditions of employment. The change in 1994 which introduced
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contract cleaning to the whole of the government school sector was seen by Mr Berry as a dramatic change which could in no
way be related to the situation which existed previously. The decision was based upon the need to upgrade work practices and
increase productivity.

22 Mr Berry acknowledged that in preparing tender documents, the Education Department had made it clear that part of the
evaluation process is an assessment of the ability of the preferred tenderer to attract the maximum number of cleaners
employed by the Education Department into that company. In the case of his own company, Arrix Integrated indicated that it
would offer employment to Ministry of Education cleaners under conditions equivalent to the Award but did so on the basis
that it did not consent to be a respondent to the Award. Indeed, it is Mr Berry�s view that the Award was drawn up on the run,
was poorly drafted, and was adopted as a matter of expediency by those who had a vested interest in its operation at that
particular time. Some of its inconsistencies include reliance on part-time staff to full-time employment, recognition of facility
shut downs for 12 weeks per year and unworkable portability clauses.

23 In the case of Arrix Integrated, it employs staff under the Contract Cleaners Award, 1986 with approximately 10% of its staff
who came from the Education Department being paid at rates of pay equivalent to the Award. Then, in 1998 individual
workplace agreements became by far the major instrument of engagement for the vast bulk of staff engaged in the cleaning of
government schools. It is his estimate that in the 600 schools now cleaned by contract cleaning companies there now exist less
than 150 cleaners who were previously employees of the Education Department. The working conditions of 150 staff out of a
workforce of some 2000 in all should not dictate the employment conditions of the remainder.

24 Mr Berry spoke particularly of Clause 23 of the Award as being unworkable in that there is a financial disincentive for any
incoming employer to engage those staff and take on those liabilities accrued by previous employment. If the whole industry
operated under the Award it would cause substantial dislocation, unseemly behaviour and a situation where individual
employees would have their continuing employment at existing sites severely jeopardised.

25 Mr Berry states that there is nothing unique about the cleaning of government schools which sets it aside from other cleaning.
From a skills perspective, the competencies required to clean a school are identical to mainstream cleaning. Private schools and
Universities make no distinction that their cleaning is any different from mainstream general cleaning.

26 Nevertheless, in cross-examination Mr Berry conceded that the Award was �the most convenient fit� for the purposes of
suitable alternative employment. It was his evidence that to the extent that Arrix Integrated has ever offered the terms of the
Award it has done so as a commercial decision, to its cost, to ensure that there was not anything which would disrupt the
continuing roll out process of the privatisation of government school cleaning. Mr Berry also conceded that his understanding
of the conception of the Award is clouded in hearsay. He acknowledged that there are a number of awards that apply to
cleaning work. It was his evidence in cross-examination that his company would be financially disadvantaged, and the client
would be contractually disadvantaged, if this application was granted. It would however come back to the requirements of the
contract.

27 The respondents then called evidence from Mr Bond (and to whom Ms Jackson also made reference in her evidence). Mr Bond
is the Group Managing Director for the Airlite Group of Companies which is a building, cleaning and service based
organisation. He is currently the President of the Master Cleaners Guild of WA (Inc). It is his understanding that the Award
was formed through an agreement in 1994 with those few contractors who were then cleaning government schools. In the
context of the requirement of the Education Department that tendering contractors offer suitable alternative employment to ex-
Education Department employees, Airlite employed staff under the Contract Cleaners Award, 1986 however overaward
payments were made to reflect the Award.

28 Mr Bond�s evidence is that he believes the Award is inoperable and has no firm basis for its existence. In addition many staff
are employed under individual workplace agreements. It is his understanding that the Education Department had no interest in
the employment conditions of staff who were not ex-Education Department staff. Of its 400 staff employed in government
school cleaning, less than 5% are ex-Education Department staff. None of them are paid in accordance with the Award.
Approximately 10% of them have their employment conditions in some way referenced to the pay rates of the Award. He
estimates that in excess of 2000 staff are employed by professional contract cleaning companies in the area of government
school cleaning. This means that something in the order of 1800 staff are currently employed by cleaning contractors in
government schools and do not have their pay and related conditions in anyway referenced to the Award.

29 In Mr Bond�s evidence, cleaning is cleaning and cleaning in government schools is essentially the same. Airlite makes no
distinction between government schools and the rest of its cleaning business. The Award has significant issues regarding the
continuity of employment, sick leave transfer, and long service leave transfer. The existence of the Award is a severe
disadvantage to staff who have their conditions governed by it. They are less appealing to a contractor at contract changeover
time. Further, the Education Department itself currently has an Enterprise Bargaining Agreement that is different from the
Award.

30 In cross-examination, Mr Bond conceded that in a statement made in 1995, he said that his company�s tender to the Education
Department was under the Award. He explained that he used the rates of pay and some other parts of it for that basis. Further,
he conceded that a document produced for employees as part of an Airlite induction package nevertheless included reference to
the Award as distinct from merely the wages and allowances payable under it. He also agreed that giving staff access to long
service leave would not be a huge liability for Airlite.

31 The respondents then called evidence from Ms Lonsdale. She is the Operations Manager for Arrix Integrated. She has a
portfolio of properties to manage and has the total operational and human resource responsibility for the staff who work in
those properties. She had previously worked as the contract manager in the education division of Arrix and had operational
responsibility for up to 30 schools. She has also previously worked for the Airlite Group and has worked as a cleaner and a
leading hand at a major retail centre. She stated that Education Department staff moving to contract employment were offered
employment under the Award. For all other staff the employment mechanism currently being used, and which has been used
for the past two or three years, has been an individual workplace agreement. While the tasks involved in school cleaning are
identical to the tasks involved in many other facilities there are a number of employment and workplace conditions which are
less onerous than those in other facilities. Probably less than 5% of the employees involved in government schools have been
employed under the Award and all of the people are actually doing the same tasks.

32 The respondents called evidence from Ms Carbone who is employed by Arrix at two separate sites, a high school and a
shopping centre. Her evidence is that there is no real difference in the cleaning involving furniture, fittings and toilets. In fact,
the biggest difference between the two sites is that there are people using the shopping centre at the same time as it is being
cleaned which requires extra care with safety issues. In cross-examination she conceded that safety is important in both shops
and schools and that hygiene is an important issue in the school environment.

33 The respondents also tendered witness statements from Claire Blockey and Anne Cusack. Ms Blockey is an Area Manager for
Airlite Cleaning. She has been involved in government school contracting for the last 3½ years and currently directly manages
approximately 24 schools in the metropolitan area. In her view, there is no difference in the selection of cleaning staff
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specifically relating to government schools. The role of cleaning staff is essentially the same regardless of the area of
operation.

34 Ms Cusack is currently cleaner in charge at the Belmont Primary School and also carries out cleaning duties for Pizza Hut. She
has been employed for approximately 17 years with the Education Department as a school officer and currently carries out
administrative functions. In her view, there are essentially no differences between her cleaning roles. She believes that the
terms and conditions of her employment at Pizza Hut are by reference to a form of retail establishment award whilst otherwise
the terms and conditions of her cleaning employment come under the Contract Cleaners Award, 1986, although she enjoys the
rates of pay of the Award. Neither Ms Blockey nor Ms Cusack were cross-examined on their evidence.

35 On behalf of Cleandustrial Services, Mr Moon re-submitted the submissions, and the affidavit accompanying those
submissions, from the 6 October 2000 proceedings, with some amendments. The evidence is that Cleandustrial Services has
tendered for a number of Education Department contracts for the initial contracting out of schools. It noted the requirement, as
a condition of contract, that the successful tenderer make offers of suitable alternative employment to as many as possible of
the Education Department�s permanent employees remaining after redundancies. Subsequently, many of the employees
engaged by Cleandustrial Services were engaged on workplace agreements and this is preferred by it in preference to the
Award or section 41 agreements. Education Department contracts subsequent to the initial round do not contain that
requirement for suitable alternative employment.

36 Its evidence is also that the contract cleaning industry is extremely competitive resulting in Cleandustrial Services tendering for
contracts based on the terms and conditions of a standard workplace agreement. It does not see the Award as relevant in the
current environment. The requirement of Clause 23. � Continuity of Entitlement may require an incoming contractor to bear
the costs of long service leave and also to bear the costs of accumulated sick leave accrued by employees with a previous
contractor. They are costs impossible to account for at the time of tendering. Cleandustrial Services objects to being named as
a respondent for those reasons.
Conclusions

37 The starting point for my consideration is the fact of the existence of the Award. The Award, by its terms, applies to the
industry of the contract cleaning of government schools. Although the respondents have strongly submitted that the cleaning of
government schools is essentially no different than the cleaning of other facilities, including universities and tertiary training
colleges, there was a recognition by at least some of the contract cleaning industry who agreed to the making of the award that
the contract cleaning of government schools would be a different industry from contract cleaning generally.

38 The evidence before the Commission in Court Session, and the agreed position of the parties, is that cleaning is cleaning. The
skills involved in cleaning and the products used are essentially the same. That, however, does not provide a complete answer
to the issue raised in this application. Whilst cleaning may be cleaning, it is nevertheless the case that in some circumstances
the rates of wage, and perhaps the conditions of employment, may differ from industry to industry. For example, and as
referred to in the evidence, the Awards covering cleaning in hospitals have, for their own reasons, a different regimen of wages
and conditions notwithstanding that cleaning is cleaning. So, too, for its own reasons, the contract cleaning of government
schools has been recognised, by the Award and its history, as sufficiently different in at least wage rates and some conditions
such that a separate award was created. On that basis, and while the respondents who have opposed this application clearly
regard the Award as either irrelevant or not soundly based, there is certainly evidence to the contrary upon which the
Commission in Court Session is entitled to rely.

39 The evidence of Mr Bond, Mr Berry and Ms Squibb is that they see the genesis of the Award as particular to the circumstances
of the time. Nevertheless, there is also evidence, including the evidence from those two gentlemen referred to in the evidence
of Ms Jackson, that their companies have stated their use of the Award, at least in the past. While it may be the case, as their
evidence strongly suggests, that in reality their employees have been paid the wage rates, and perhaps one or two conditions,
from the Award but not the entire award as if they were bound by it, that evidence does at least support the union�s position
that the Award has been used as something of a benchmark at least in wage rates and some conditions.

40 The use of the Award is restricted to those employers who employ employees to clean government schools. The evidence, in
particular, is that it is certainly used in the case of staff who are previously employed by the Education Department. However,
their conditions of employment have, on the evidence of Ms Bird been continued by successive contractors. Ms Bird�s
evidence in particular is that not at any time since 1990 has there been a reference to the Contract Cleaners Award, 1986 being
the basis of either her, or any of the cleaners with whom she works, terms of employment.

41 That evidence, together with the evidence of the witnesses called by the union, and of Mr Hastie, establishes the benchmark of
the Award for employees cleaning government schools. It is the rate of wage in the Award, and not the rate of wage in the
Contract Cleaners Award, 1986 which is that benchmark.

42 The evidence, as a whole, does not show that the Award is universally observed. Thus, for example, while the evidence of the
officials from the union shows that any issues dealt with by them concerning wages and conditions of employment of the
cleaners of government schools have been settled by reference to the Award, the figures cited by Mr Berry and Mr Bond, and
to some extent supported by the evidence from Ms Squibb, is that it is a small proportion of the workforce as a whole. That
well may be, of course, the very reason why the union brings this application to join a number of different employers to the
Award. That is, the proportion of the workforce as referred to in the evidence of Mr Bond and Mr Berry essentially begs the
question.

43 The union concedes, and the respondents who have opposed the application have argued strongly, that Clause 23 of the Award
regarding continuity of entitlements is a cause of some concern. However, on an application such as this where the claim
before the Commission is merely to join parties to an existing award, the Commission is not able to vary the Award in such an
application no matter how meritorious the amendment. Further, although it is conceded by the union that there are difficulties
with the clause, there is no evidence before the Commission that the existing respondents to the Award have experienced any
difficulties in the operation of the clause. That may give some perspective to the significance of the problem. Whilst it does not
in any sense remove the problem, it does suggest that the unworkability suggested by Mr Bond and Mr Berry is an
unworkability that needs correction, but is not of itself a reason to refuse the union�s application on this occasion. Rather, it is a
reason why an application should be made by a party to the Award, including the union, to rectify what it itself recognises as
being a difficult clause.

44 In part, the lack of direct evidence concerning an industry wide difficulty with the clause may result from the evidence overall
of the widespread use of workplace agreements in the industry. That is certainly the evidence of the current preference of
Cleandustrial Services and of Airlite and Arrix. This, then, brings into focus one of the issues concerning this application. With
the operation of the current wage fixing system, the Award, together with other awards, are regarded as a safety net for the
industries to which they respectively relate. That is, the Award is to be seen as providing the benchmark for the industry. The
granting of the union�s application will not, on the evidence currently before the Commission in Court Session, have any direct
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immediate impact on the respondents who have opposed the application. It is only in the event that persons are employed
directly pursuant to the Award that the difficulties to which they refer will directly arise. In my view, the fact of the Award as a
benchmark for the industry is important for the purposes of the Award Safety Net Principle even if it does not have a direct
effect on employment because of the prevalence of workplace agreements.

45 The evidence, therefore, establishes that even if the policy of the Education Department in relation to acceptable alternative
employment may have played a role in the genesis of the Award, the establishment of the Award and the evidence that it is
still, to the employment to which it relates, used as the basis for wage rates and some conditions of employment is a powerful
reason for granting the union�s claim notwithstanding the quite trenchant opposition to the claim from the respondents who
appeared. It is noteworthy, in order to keep the opposition in some perspective, that of the 39 respondents sought to be joined
in the two applications before the Commission in Court Session appearances opposing the application were entered by
11 parties, albeit two of them being companies of significance in the industry.

46 It is certainly the case that the Commission in Court Session should be cautious in flowing on to non-consenting employers the
consent given by others. Nevertheless, on the evidence before the Commission in Court Session, the widespread reference to
the wage rates of the Award beyond the present respondents shows that within the industry itself there has been a recognition
of its application. Thus, the granting of the union�s claim will in some respects merely provide the legal foundation for the
wage rates which are paid. This is reinforced by the evidence particularly from Mr Hastie and the cleaning service contracts
produced by him which nominate the Award as the instrument for employment. His evidence, that the majority of contract
cleaning employers used the Award, whilst recognising the prevalence of workplace agreements, is in that context compelling.

47 Ultimately, the decision of the Commission in Court Session is to be made according to the equity, good conscience and
substantial merit of the case. In considering the matter, the Commission in Court Session is also to have regard for the interest
of the persons immediately concerned whether directly effected or not. The evidence of Mr Berry, Mr Bond and Ms Squibb
suggests that the operation of the continuity of entitlements clause will be a disincentive on prospective employers to employ
persons who may carry with them an entitlement such as long service leave from previous employment. Nevertheless, and
again to give that some perspective, it was conceded that this would not constitute a significant liability for at least one of the
respondents who appeared. In the context of the evidence overall, this does not appear to be a reason of significance why the
application ought not be granted. To the contrary, the evidence shows that the parties which the union seeks to have joined to
the Award have an interest in employing cleaners in the industry of cleaning government schools. That is the industry to which
the Award relates and the operation of the Award as a safety net within that industry is a powerful reason for the granting of
the application. The evidence shows that there has not been an enterprise agreement pursuant to section 41 of the Act
registered for this industry. That fact of itself is an ample illustration that the alternative of enterprise bargaining promoted by
the Wage Fixing Principles is not availed of in this industry. The evidence of Ms Jackson that the Award has been used,
certainly in the past, in the resolution of industrial relations problems regarding employees� conditions of employment,
particularly when there is a change of contractor, is made out and provides a further reason for the granting of the application.

48 I would, for those reasons, grant the applications.
49 COMMISSIONER P E SCOTT: The applicant claims that the Contract Cleaners� (Ministry of Education) Award, 1990 (No. A

5 of 1981) (�the Award�) is the instrument which covers the industry of contract cleaning of government schools and that it
forms the benchmark in respect of rates of pay and conditions. The applicant says that the history of the roll out of contacting
of cleaning within government schools, the negotiations between the industry, the Education Department and the applicant, and
the employment arrangements as they currently apply means that the Award ought apply to all employers and employees in
school cleaning by contractors. It seeks that contractors currently known to have expressed interest in school cleaning, and
those which already do so, be bound by the Award.

50 The respondents to the application object to being bound by the Award on a number of grounds including that cleaning in
government schools is no different from cleaning generally, and that the Award is not the instrument which covers the
industry. They also say that the Award rates have not been the subject of proper assessment, the Award is a consent
arrangement between the parties to it and others should not be made party without their consent. They also cite a number of
concerns as to the terms of the Award.

51 In presenting their case to the Commission on the first occasion this matter was argued before us, the respondents chose to
provide no evidence as to the circumstances which operate in the industry, but merely rejected the applicant�s claim without
putting before the Commission all of the facts. That is regrettable. On this occasion, the Commission has received evidence as
to how the employers operate in respect of their employees engaged in cleaning government schools. The Commission in
Court Session now has before it the evidence called by the applicant as to its understanding of the employment arrangements in
the industry, and of the contractual arrangements between the Education Department and contract cleaners. The bulk of the
applicant�s evidence as to the industry�s practices is based on information received from members and conclusions drawn from
other information and is now almost 2 years old. This is of significance given the changes which have occurred in recent years.
The employers� evidence, as well as giving the history of the engagement of contractors in cleaning of government schools
from their perspective, is evidence of current employment arrangements which have changed over the period, since contracting
was given significance in or around 1995.

52 In considering this matter, I have noted the tendering and contract arrangements put in place by the Education Department and
the changes which have occurred over time. It is important to distinguish between contractual arrangements and requirements
which bind employers and their principals and impact on the employment arrangements made by employers and employees,
and the employment arrangements and conditions themselves. They should not be confused, nor should the Commission make
its decision or create employment requirements on the basis of contractual arrangements between principals and contractors. It
must examine all of the circumstances and make its decision taking account of the interests of all those concerned. However,
the overriding considerations are of equity and substantial merit in establishing conditions which apply to employers and
employees. Commercial contract arrangements may change over time, taking account of a range of considerations which may
or may not be relevant to fair and equitable employment arrangements. Those commercial contract arrangements are not to be
the basis for, nor should they dictate, the determination by the Commission of fair and equitable employment arrangements.
One of the considerations will, of course, be the conduct of the parties themselves.

53 The Commission has heard a good deal of evidence as to the history of government schools being cleaned by private
contractors. The evidence is of the process, contract documents and policies applied by the Education Department since it first
engaged contractors. There is also evidence of the employment conditions applied by the contractors to their employees.

54 The Award was a consent award established in 1990 (70 WAIG 1339) during the period well before the bulk of schools were
cleaned by contractors. Only a small number of contractors were engaged in cleaning a small number of schools at the time the
Award was established. The Award binds only the named respondents, who number 9. The terms of Clause 3. � Scope would
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tend to indicate that the Award covers the industry of contract cleaning of government schools, if such an industry exists, in
fact it binds only the employers named. It is probably fair to say that at the time the Award was made it did, in fact, cover the
industry in that all of the employers then engaged in the industry were party to it. The situation has changed radically since
then, in that many more employers are now also engaged in school cleaning. However, those employers who have entered the
industry since 1990 are not bound by the Award.

55 The evidence before the Commission from witnesses called by both sides of this issue is that when the Education Department
decided to contract out the cleaning of schools in significant numbers from about 1995, its concern was to ensure that
contractors attracted as many of the Education Department�s day labour cleaners as possible, and so wanted those cleaners
offered �suitable alternative employment� (�SAE�).

56 For the day labour employees SAE meant�
� No change in their hours of work;
� No requirement to move their homes to undertake employment; and
� A rate of pay comparable to the day labour rate i.e. the Cleaners and Caretakers (Government) Award, 1975 rate.

57 In its tender documents, the Education Department required tenderers to cover the issues of SAE. It wanted them to comply
with a legitimate instrument of employment. One such instrument was the Award. Others included workplace agreements.
Whatever those instruments were, their purpose was to ensure a legitimate instrument of employment and SAE. Mr Andrew
Hastie, an officer of the Education Department, said there was no requirement to abide by the Award but the requirement was
to provide SAE.

58 Annual leave and sick leave were paid out to employees of the Education Department taking up employment with contractors.
Sick leave credits were transferred to the contractor and, in some cases, an amount was paid to the contractor to take account of
this. A number of employees were paid around $1,000.00 cash and given additional training as incentives to take up
employment with contractors who successfully tendered.

59 In 1996, the Contract Cleaners Award, 1986 was the award in general use for contract cleaning, as the use of individual
workplace agreements was not common until 1998. In 1998 the adoption of individual workplace agreements became
widespread in the industry. These became the major instruments of engagement for the vast bulk of employees engaged in
cleaning government schools. For those employers and employees, the Award which would otherwise have bound them is the
Contract Cleaning Award 1968.

60 Approximately 3000 Education Department staff took up employment with contractors i.e. between 23% and 25% of
Education Department�s day labour force moved to work for contractors in the 634 out of 772 schools which were contracted
out between 1996 and 2000.

61 A number of schools where former day labour is not involved use workplace agreements.
62 A considerable amount of evidence was given by Mr Hastie as to the contractual arrangements between the Education

Department and the contractors, and of the Department�s requirements and expectations. Over time, the contract document for
school cleaning has changed but the same issues arise for the Education Department i.e. SAE to attract day labour to the new
contractor.

63 The situation regarding rolling out of contracts and re-let of contracts has changed in the last year, under the current State
government�s policy. Subject to their circumstances, schools will now be given a choice of day labour or contractor.

64 As I noted earlier, the contractual arrangements between the Education Department and the contractors is not the driving
consideration in this matter. The issues to be determined include whether the Award sets the benchmark for wages and
conditions for contract cleaning employees cleaning government schools.

65 The evidence is that, of their workforces cleaning schools, contract cleaners have varying proportions of employees who were
originally former Education Department day labour, or whom they have inherited from previous contractors, some of whom
were former day labour employees. The vast bulk of employees engaged in the cleaning of schools are not former day labour
but are new recruits eg. in 1996, Arrix Integrated employed all staff under the Contract Cleaners Award, 1986 with
approximately 10% of employees being ex Education Department staff who were paid at rates of pay equivalent to the Award.
Arrix Integrated has approximately 600 employees cleaning schools.

66 Airlite attracted a minimum of 25% of existing day labour staff to its employment in the schools for which it won contracts. It
has approximately 400 staff employed in cleaning approximately 100 government schools. Of these less than 5% are former
Education Department day labour. Mr Bond gave evidence that there is a high turnover level in the industry generally, and as
time has gone by, the number of employees who were formerly Education Department employees is declining.

67 Of 400 staff employed by Airlite in government schools, none has his or her conditions regulated by the Award.
Approximately 10% have rates of pay and allowances from the Award but not their other conditions.

68 It is noted that Exhibit 15, a document provided by Airlite Cleaning Pty Ltd to incoming staff when it took over cleaning
Wanneroo Senior High School in around 1995 or 1996, indicated under the heading of �Employment Conditions� as follows:

�WAGES � You are employed under the following award, and all pay and related conditions are subject to the relevant
award.
 i Contract Cleaners Award 1986 (  )
 ii Contract Cleaners Award (Ministry of Education 1990) ( √)
 iii Industrial Catering, Cleaning & Caretaking Award (  )
(iv) Hospital Workers Cleaning Contractors Private Hospitals

Award (  )�
69 This document is in conflict with Messrs Bond�s and Berry�s evidence. The evidence of Messrs Bond and Berry is the best and

most recent as to the employment arrangements in the industry. Their businesses employ 50% of the employees engaged in
cleaning schools. The evidence is supported by the evidence of Ms Cusack. Ms Cusack�s evidence was that when she works
for Airlite undertaking school cleaning her conditions of employment are those under the Contract Cleaners Award, 1986 and
her rates of pay are from the Award. Ms Cusack�s evidence supports the contention that only the rates from the Award are
actually applied. I accept that evidence.

70 According to Mr Berry, the number of former Education Department day labour staff still employed in schools by contract
cleaners is between 200 and 250 out of 2,000 staff engaged in cleaning schools. According to Mr Bond, approximately
2000 employees are employed in contract cleaning of schools with 5% to 10% being former Education Department employees.
Therefore, approximately 1800 employees engaged in contract cleaning of schools are not former Education Department
employees.
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71 The majority of contractors submitted tenders to the Education Department stating that they would utilise the Award. However,
this evidence seems to be limited to former day labour employees of the Department and is applied in respect of rates of pay,
not in respect of all conditions.

72 The evidence demonstrates that for employees who were former day labour of the Education Department, the Award rate
constitutes the bench mark rate of pay. I am unable to conclude on the evidence that it forms the benchmark for the industry of
cleaning government schools. The evidence is that former day labour employees of the Education Department constitute a
small percentage of the industry. Employees who were formerly part of the Education Department�s day labour workforce
form approximately 5% to 10% of the current workforce of the contractors� school cleaning workforce. The proportion has
diminished over the years and continues to diminish.

73 In the circumstances, I conclude that the applicant has not established that the Award, either in its totality or in respect of wage
rates and allowances, forms any sort of benchmark for the industry of cleaning of government schools by private contractors.

74 The next question to arise is whether that Award ought constitute the benchmark. The history of the Award�s establishment
makes clear that it was agreed to by a limited number of contractors under particular circumstances which include that contract
cleaning of schools was limited and not widespread. This is no longer the situation. The rates of pay and conditions have not
been determined by arbitration, and the rates have not been the subject of assessment under the Minimum Rates Adjustment
process. The evidence demonstrates that a number of issues related to contemporary cleaning practises and specialist areas
such as school gymnasium floors, pressure cleaning and the like have arisen as a means of increasing efficiency and providing
a better result. Other issues such as school vacation arrangements are also not well dealt with in the Award. In addition, there
are issues relating to contract turnover and portability of conditions which require consideration as they are problematic given
the current wording of the Award. An issue has also arisen of contractors providing the employees of the former contractor for
a particular site (whether those employees were former day labour, former contractor employees or new recruits for that
contract) with an opportunity to be interviewed for employment with the incoming contractor, and whether the employees�
benefits accrued in former employment are to transfer. There is evidence of industrial disputation having arisen regarding this
issue and it appears that the Award contains a clause aimed at dealing with this issue. However, the parties agree that the
clause does not provide a clear solution for an incoming contractor who may be obliged to take on some of the accrued
entitlements of employees of the former contractor where those employees are engaged by the incoming contractor.

75 In this application, the Commission is asked to extend the Award�s coverage. In all of the circumstances of the existing
practice in the industry, the small percentage of employees who are former Education Department employees, the rates of pay
from the Award but not all of the conditions being applied to those former Education Department employees, the lack of
assessment of the rates of pay, and the need for reconsideration of some of the Award�s current conditions, I do not see it as
appropriate for the Award�s application to be extended to cover the respondents to this application. Given the passage of time
since the Award was established and the changes which have occurred, it may be appropriate for the applicant and those
employers engaged in government schools cleaning to establish a contemporary arrangement to suit the contemporary
employment requirements. I would dismiss the application.

76 COMMISSIONER S J KENNER: These applications relate to claims by the applicant that a number of employers be joined as
named parties to the Contract Cleaners (Ministry of Education) Award 1990 (�the Award�) pursuant to s 38(2) of the
Industrial Relations Act 1979 (�the Act�). During the course of proceedings before the Commission in Court Session in late
2000 (�the First Proceedings�), the applicant led evidence in support of its case for joinder from officials of the applicant and
two employees in the industry. An officer from the Education Department of Western Australia (�EDWA�) was called to give
evidence on behalf of the respondents, represented by the Chamber of Commerce & Industry of Western Australia
(�CCIWA�). Somewhat surprisingly and inexplicably, no evidence was led from any employer respondents who were sought
to be bound by the Award. Thus from an evidentiary point of view, the cases of the parties in the First Proceedings consisted
largely of evidence on behalf of the applicant. Be that as it may, the Commission in Court Session was duty bound to
determine the matter on the basis of the evidence and submissions then before it. The Commission in Court Session granted the
applicant�s claims.

77 Subsequently, the decision of the Commission in Court Session was overturned on appeal by the Industrial Appeal Court on
the basis that s 29A of the Act applied to the proceedings and had not been complied with: Airlite Cleaning Pty Ltd & Ors v.
ALHMWU (2001) 81 WAIG 769

78 As a consequence of the appeal being upheld, these proceedings before the Commission in Court Session were conducted
afresh. In addition to application 1431 of 1998, in the interim, the applicant commenced application 1191 of 2001 to seek to
join further employers as named parties to the Award, which application was, by consent, heard and determined together with
application 1431 of 1998. The parties adopted and relied upon evidence led and submissions put to the Commission in the First
Proceedings. Additionally, some further evidence was adduced by the applicant and in these proceedings, the respondents
called evidence from employers who were sought to be bound by the Award.
Background

79 The applicant in essence contended that the Award should be regarded as the �benchmark� for the sector of the cleaning
industry involved in contract cleaning of government schools. It was submitted by the applicant that the Award, although made
by consent in 1990, has at least in large part, been adopted by employers in the industry involved in cleaning government
schools, as the applicable award, although it only extends to certain named respondents and is not a common rule award of the
Commission. The applicant submitted that in effect the adoption of the Award by employers in the industry was so widespread
that it should be regarded as a de facto common rule award. Therefore in order to more closely align the rates of pay and
conditions of employment between contract cleaners and those employees employed by the government, the Award should be
extended by the granting of the present applications.

80 The respondents strongly opposed the applicant�s claims. Additionally, Clean Industrial Services, represented by Mr Moon as
agent, appeared and opposed the applicant�s claims, relying upon submissions put in the earlier proceedings and an affidavit
tendered at that time. The respondents opposed the applications on a number of grounds. Those grounds included that the
Award is not and should not be regarded as the �benchmark� for the industry; that the process of cleaning government schools
is no different from the process of cleaning generally; that the appropriate award is the common rule Contract Cleaners Award
1986 (�CC Award�) as this award has undergone the minimum rates adjustment process; that the Award, being a consent
award, should not be forced upon non-consenting parties; and that private sector employers should not have what are
essentially government rates of pay and conditions of employment, forced upon them.
Evidence

81 The then assistant secretary of the applicant, Ms Jackson, gave evidence. She testified that an application was made some years
ago for an award to cover employees engaged in the contract cleaning of government educational institutions. The proposal
sought the same or similar wages and conditions as applicable to employees engaged in such work employed by the
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government. Whilst these proceedings remained in abeyance for some years in 1990, ultimately by consent, the Award was
made. It was Ms Jackson�s evidence that at the time the Award was made, it was only those employers who then had contracts
to clean government schools who were named as parties to the Award. The Award was not made as a common rule award.

82 Ms Jackson testified that although not made as a common rule award, it was her view that it has effectively operated as such
with all employers in the industry using it as a basis for employment. Additionally, she said that tender requirements imposed
by EDWA included a provision that the Award be used. It was Ms Jackson�s firm belief that the Award has always operated as
if it were a common award.

83 Some reference was also made by Ms Jackson in her evidence, to evidence given in proceedings in the Australian Industrial
Relations Commission (�AIRC�) in 1995, in relation to an application by the applicant for an interim federal award to apply to
contract cleaning companies. This included reference to witness statements tendered in those proceedings from Mr Bond of
Airlite Cleaning (�Airlite�), Mr Berry of Arrix Integrated (�Arrix�) and Mr Power from EDWA. The thrust of Ms Jackson�s
evidence in this regard was that in her view, Messrs Bond and Berry affirmed her understanding of the application of the
Award in this industry. Given that both Messrs Bond and Berry were called by the respondents to give evidence in these
proceedings, I will deal with that aspect of the evidence later in these reasons.

84 Also referred to in Ms Jackson�s evidence were various documents used in or about 1995 and 1996 concerning the letting of
tenders by EDWA.

85 Also called to give evidence in the matter was Mr Mitchell, an organiser with the applicant, who has worked in the government
schools cleaning area. He gave evidence generally about the contracting out process and the emphasis by EDWA to encourage
employees to move to the private sector companies. Mr Mitchell said this was why the Award was used in tender documents to
make the initial transition process as attractive as possible. It was Mr Mitchell�s evidence that he always thought that the
Award was a common rule award as did employers he dealt with although there was no direct evidence of the latter. Mr
Mitchell testified that he had dealings with companies including Airlite and Arrix, amongst others, who all used the Award in
full.

86 Ms Kennedy had been employed by the applicant as an organiser since in or about April 1998. She worked in the property
services team which included the contract cleaning industry. This included coverage of the area of contract cleaning of
government schools. It was Ms Kennedy�s evidence that as a part of her duties, she routinely visited members of the applicant
who were employed by contract cleaning companies with contracts to clean government schools. She testified that until about
July 1997, the significant majority of those members were employed and paid under the terms of the Award. Since that time,
she said that a number of employers have started using workplace agreements, particularly for new employees not previously
employed by EDWA. Ms Kennedy had dealings with a number of companies including Airlite and Arrix, amongst others. It
was the thrust of her evidence that in dealing with disputes concerning members of the applicant, she has always made
reference to the terms of the Award and not the CC Award.

87 Ms MacTiernan, an industrial officer will the applicant, gave evidence both in the First Proceedings and in these proceedings.
She testified that one of her areas of responsibility with the applicant is the contract cleaning industry, including that part of the
industry involved in the cleaning of government schools. Ms MacTiernan gave evidence generally about attempts by the
applicant to obtain industrial agreements with various cleaning companies and that attempts in this regard were largely
unsuccessful.

88 Additionally, Ms MacTiernan testified that in or about February 1998, at a meeting between the applicant, officers from
EDWA and representatives of the Master Cleaners Guild (�MCG�), including Mr Bond, it was agreed that the Award be
nominated in tender documents in relation to what were described as �re-let contracts�, that being, those contracts subsequent
to the initial contract transferring employees from EDWA to the private sector. It was Ms MacTiernan�s evidence that there
was no reference to the CC Award, and that was now evident in the relevant EDWA tender documents. I pause to note that Mr
Bond, in his evidence, challenged this assertion. There was also evidence from Ms MacTiernan to the effect that at meetings
with members of the applicant at three schools, all of the members were paid in accordance with the Award.

89 Ms MacTiernan testified set that since the original dates of hearing in application 1431 of 1998, the State government has
announced a decision that government schools, previously the subject of the contracting out policy of EDWA, will have the
option of returning school cleaning in-house. It was her evidence that from her information, about 60 of schools in the
metropolitan area, as at the time of the giving of her evidence, have decided to take back the school cleaning function in-house.
Ms MacTiernan also gave evidence about changes that have occurred in relation to cleaning formulas for those organisations
engaged in the cleaning of government schools. She testified that it was her view, that the MCG has always regarded school
cleaning as a separate part of the cleaning industry.

90 Mr Hastie has been employed by EDWA as a co-ordinator of its irrigation programme. As a part of this role, he also had
responsibility for contract cleaning and gardening for EDWA. In the First Proceedings Mr Hastie was called by the
respondents as their only witness. In these proceedings, he gave further evidence on behalf of the applicant.

91 Mr Hastie generally described the contracting out programme that commenced in about 1995 for the contract cleaning of
government schools. He testified that the contracting out process required interested prospective tenderers to register their
interest with EDWA. This registration of interest involved addressing a range of criteria including general conditions,
specifications and requirements of cleaning and employee issues. His evidence was that the employee issues concerned staff
transferring from EDWA to the contract cleaning business. That is, the concern of EDWA was to, on Mr Hastie�s evidence,
encourage as many EDWA day labour employees to move over to the incoming private contractor. Mr Hastie�s evidence was
that EDWA were not concerned with employment arrangements between a contractor and a non-EDWA employee.

92 EDWA requested tenderers to indicate their employment arrangements for staff members transferring from EDWA to the
private contractor, in order to determine whether those arrangements would constitute �suitable alternative employment�. That
was and appeared to remain the concern of EDWA. Mr Hastie said that if a prospective contractor indicated that it will employ
former EDWA employees under the Award that would be acceptable alternative employment. However, if the contractor
indicated that it would employ EDWA employees pursuant to the terms of another instrument, details of those arrangements
would be requested to ensure that it provided suitable alternative employment.

93 Tendered through Mr Hastie in the First Proceedings was a copy of a tender and contract document �EDTC 11/9/1999� then
used by EDWA. That instrument at clause 4 Employee Criteria indicated that the current State award applicable to cleaning
contractors engaged by the EDWA was the Award. I interpose to observe of course, that that could only have meant those
employer contractors then respondent to the Award. The document then goes on to provide that tenderers are required to
indicate which of a number of instruments would be the basis of employment to be offered to �permanent Education
Department cleaners considering transferring to a cleaning contractor�. Then set out is �the Award; registered workplace
agreement (State); Australian workplace agreement (Commonwealth); and federal industrial award�. No reference is made in
this document, to the CC Award.
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94 The tender document then further provides at clause 4.3 a definition of �suitable alternative employment�. This specifies that
EDWA �is promoting the transfer of permanent cleaners to the private sector�. The clause then provides that �suitable
alternative employment� to permanent EDWA cleaners who are considering transferring to the successful tenderer will be an
important selection criterion. �Suitable Alternative Employment� is defined to mean employment with the successful
contractor that provides the employee with a position which�

(a) has a wage or salary as close as is possible to the employee�s current position;
(b) does not require the employee to change his or her place of residence;
(c) has regard to the relevance and duties of the employee�s current position, and the employee�s skill, experience

and competence;
(d) provides for the same hours of work, and where possible, the same shift as the employee�s current position;

and,
(e) provides, as far as is possible, ongoing employment for an indefinite period.

95 It can be seen from this definition that the only reference in the definition of �suitable alternative employment� as to terms and
conditions that could be referrable to an employment instrument specifically, is a wage or salary as close as possible to the
employee�s current position and working hours. Clause 9.1 of the contract document itself, replicates this definition of
�suitable alternative employment�.

96 Also put to Mr Hastie in his evidence, was exhibit 5 which appeared to be a document described as �Contract Cleaning Tender
Evaluation for Recalls�. Mr Hastie said that this document, which reiterates EDWA�s commitment to maximise the take-up of
existing cleaning staff by an incoming contractor, came about because of �lobbying� by the applicant to provide some ongoing
security of employment in the industry. Its purpose was in part to provide some incentive to incoming contractors to employ
employees but it was not intended to require compliance with the Award. Mr Hastie said some contractors did not apply the
Award. It was also Mr Hastie�s evidence that EDWA included reference to the Award in contract tender documents to act as a
guide for day labour. It was also said by Mr Hastie that most contractors used the Award for tender purposes, at least in
relation to day labour.

97 In his evidence in these proceedings, Mr Hastie indicated that approximately 634 of 732 government schools have been
contracted out. Additionally, approximately 23 - 25% of employees from the EDWA day labour work force had moved to
private contractors. Since the First Proceedings, Mr Hastie gave evidence about the State government�s change of policy to
enable government schools to bring cleaning back �in-house� if they choose to. He testified that of approximately
75 government schools given such an opportunity to date, 55% of them have elected to go back to day labour cleaning. Mr
Hastie said that the Award is one of five instruments nominated in tender documents. A number of cleaning services contract
tender documents contained in exhibit 13 were put to Mr Hastie in evidence in chief, of which he identified the contract for
Wanneroo Senior High School as a �re-let� contract. That contract was with Airlite.

98 I note from the recitals to this contract however, that it appears to be a variation agreement from an original agreement between
the parties. This document has attached to it what appears to be a tenderer statement with the Award box ticked on it as to
employee criteria. Whilst it was not clear on the evidence, the presumption is that the tenderer information, albeit dated
October 1995, relates to this variation agreement entered into on 27 July 1998. Further contract and tender documents
contained within exhibit 13 refer to a number of other contract cleaning companies in relation to which, the Award box is
checked in the employee criteria. In a number of the documents, there is no provision made for specifying award coverage in
the tender instrument, other than for the Award.

99 In cross-examination Mr Hastie said that he was involved in briefing sessions for tenderers between 1995 and 1998 and mainly
for EDWA employees. He was on the tender evaluation committee between 1996 and early 1998. It was also Mr Hastie�s
evidence that the �benchmark� for suitable alternative employment for former EDWA cleaners was the Cleaners and
Caretakers Government Award and not the Award. Mr Hastie still maintained his opinion that a significant proportion of
contract cleaners used the Award as a primary instrument although he accepted that there may have been some decline in the
use of that instrument in recent years. Mr Hastie also conceded in cross-examination that there have now been changes to
contracts such that it is no longer a requirement on an incoming contractor to specify which industrial instrument they will be
using if successful in their tender.

100 Evidence was also led on behalf of the applicant from Ms Bird, who has been employed as a cleaner at Wanneroo Senior High
School since February 1990. She said that she commenced employment with Master Care Property Services and she was told
that the Award applied. I pause to note that Master Care Property Services is a named respondent to the Award, and I would
therefore be surprised if Ms Bird had been told otherwise at that time. The contract for cleaning of the school changed first to
Classic Cleaning and then to Airlite in July 1996. Ms Bird testified that it was always her belief that she received the same
terms and conditions with those companies as for her original employment.

101 Ms Bird referred to an induction booklet when Airlite took over the contract, which specified the Award as the relevant
industrial instrument. The booklet was exhibit 15.

102 Mr Berry is the managing director of Arrix, one of the respondents sought to be bound by the Award by these applications.
Arrix employs some 600 employees throughout this State, and as a part of its operations cleans some 115 government schools.
Some 400 of its total of 600 employees are engaged in this work.

103 In addition to his position as managing director of Arrix, Mr Berry has been active in the MCG. The MCG has some
170 members and represents about 85% of all cleaning work carried out by cleaning companies in the industry. Mr Berry has
been a member of the executive of the MCG since 1993, has been its President and Vice President, and he currently is
responsible for the training area.

104 Mr Berry gave evidence about his understanding as to the background of contract cleaning in government schools from about
the mid 1980�s. He testified that he understood an agreement was reached between the government and a select number of
companies to gain access to a number of new schools, particularly secondary schools. He testified that as a consequence of
this, by consent, those companies involved agreed to the terms of the Award, in order to gain access to this area of work. It was
Mr Berry�s understanding, that firms would not be offered work in the government schools cleaning sector, unless they became
a respondent to the Award. Whilst this was occurring, the cleaning industry was and continued to be engaged in the cleaning of
private schools, education institutions generally and general cleaning work under the CC Award. It was Mr Berry�s opinion
that the effect of this was that the majority of schools were cleaned in the industry using the CC Award and not the Award.

105 In the mid 1990�s, discussions commenced between the MCG and EDWA, with a view to contracting out the cleaning of
government schools. It was Mr Berry�s evidence that this represented a dramatic change to the situation that had existed prior
to this time. Mr Berry said that this decision was based upon the perceived need to raise the standards of cleaning in
government schools to be more in line with world best practice in the industry.
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106 Mr Berry gave evidence that as he was the President of the MCG throughout 1995, he dealt first-hand in negotiations in
relation to the contracting out process. He testified that a matter of major importance to EDWA was to minimise the cost of
redundancies and to maximise the take-up rate of employees transferring from EDWA to private sector cleaning companies.
He said that in his discussions with EDWA, it was made very plain that a matter of prime importance in tender evaluation
would be an assessment of the ability of the preferred tenderer to attract the maximum number of EDWA employee cleaners to
the successful tenderer. This was based upon EDWA�s approach that the most effective way to ensure the maximum number of
�transition� employees, that is from day labour to contractor labour, was to make employment conditions as attractive as
possible. This extended to encouraging tenderers to offer substantial incentives either by way of cash bonuses or �in kind�
benefits, to attract EDWA employees.

107 Mr Berry described the tender evaluation process as to employee criteria, in that although the Award did not lawfully apply to
other than those companies named in it, non-respondent companies were able to tender on the basis of offering comparable
terms and conditions to the Award, in order to maximise their chances of being a successful tenderer, applying the criteria
specified in the tender documents. It was Mr Berry�s evidence therefore, that at the time of tendering for such contracts, the
vast bulk of the transition employees were never lawfully employed under the terms of the Award, but rather, their
employment was lawfully covered by the CC Award or subsequently, workplace agreements entered into pursuant to the
Workplace Agreements Act 1993.

108 Mr Berry testified that as a consequence of the structure of the tender documents, his company, when submitting tenders,
indicated that it would offer employment to transition staff under conditions equivalent to the Award. He was emphatic in his
evidence that in so doing, the company never conceded respondency to the Award and would never do so. In Mr Berry�s
opinion, which was expressed fairly strongly, his view was that the Award was a very poorly drafted document and one that
represented industrial expediency at the time of its making. He also gave evidence about the general unworkability of the
Award as applying to the industry, in particular clause 23.

109 It was Mr Berry�s evidence that based on his experience, for those companies tendering for government school cleaning work,
the issue of transition staff became a �red herring� because the vast bulk of the labour force engaged in the cleaning of
government schools were not employees who had transferred from EDWA. They were newly recruited into the industry and
had no previous experience in working under the former EDWA arrangements. He testified that when the first contracts were
let in 1996, his company employed all staff under the CC Award, with approximately 10% of these employees being former
EDWA employees, who were paid wage rates equivalent to the Award.

110 According to Mr Berry, the CC Award was the appropriate award in general use at that time, as workplace agreements did not
become more common until about 1998. He said at that time, workplace agreements became widespread in the industry and
became the dominant instrument for engaging employees in the cleaning of government schools. In his evidence, Mr Berry
said that of the approximately 800 government schools in the State, in excess of 600 are cleaned by private sector firms.
Approximately 170 of the remaining schools, being in the main small schools, are cleaned in-house by EDWA. There were
approximately 3000 cleaning staff engaged in the cleaning of government schools prior to 1995, according to EDWA.
Presently, Mr Berry believes there are about 2000 employees engaged in government school cleaning employed by private
sector cleaning companies with approximately 200-250 employed by EDWA. Mr Berry said that from his knowledge, those
remaining EDWA employees are engaged pursuant to an industrial agreement which bears little resemblance to the
government award upon which the Award was based when it was made in 1990.

111 Furthermore, based upon his information as to industry estimates, of the 600 odd schools cleaned by private companies,
something less than 15% of the prior day labour employees employed by EDWA moved over to private sector companies in
the transition period. It was Mr Berry�s evidence that of those employees who took transition from 1996 to 2000 his estimate
was that there would now be less than 150 employees, who were previously engaged by EDWA, currently employed in the
cleaning of government schools. Mr Berry expressed the opinion that he found it difficult to believe that the working
conditions of some 150 employees out of a workforce of some 2000 involved in the same work, could dictate the employment
conditions of the remaining 1850 employees.

112 Mr Berry also gave evidence about the situation with �re-let� contracts following the initial roll out of contracts in 1995. He
said that initially EDWA, in preparing tender documents, did not address the issue of transition staff from one contract to
another. He said that some difficulties arose where incoming contractors chose not to employ former EDWA staff at some
locations. New tender documents were prepared requiring each successful tenderer to require a rigorous application, interview
and recruitment process including existing employees of the outgoing contractor. Mr Berry referred particularly to the
problems with clause 23 of the Award in this regard.

113 As to the conditions existing for government school cleaners, Mr Berry strenuously denied that there was any real difference
between cleaning requirements in a government school and other industry cleaning generally. Having been involved in training
and development with the MCG, Mr Berry testified that there has never been a distinction made between government school
cleaning and other cleaning more generally, in the development of training competencies.

114 Contract documents in relation to Melville Senior High School (exhibit E) were put to Mr Berry as examples of year
2000 contracts. Arrix as tenderer, in relation to criteria for employment opportunities, specified three employment
arrangements. That document indicated that existing staff at the schools who were currently employed under the Award would
be offered employment under the Award or the CC Award. A workplace agreement would also be offered. The document
specifies that where an existing Award employee wishes to continue under the Award, Arrix�s preference would be to offer the
CC Award. However, where the employee expresses a strong preference to stay on the same award, this would be permitted.
Those same contract documents, reflect in relation to tender guidelines concerning employee criteria, only a requirement from
EDWA that offers of employment should provide �comparable conditions and hours to their current employment, where
operationally possible.� In the contract documents for the year 2000 in evidence, there is no longer the requirement to specify
the industrial instrument in the �tick the box� fashion previously utilised. There is certainly no reference to the Award. I pause
to note that this is a significant difference to the earlier contract documents in evidence.

115 Mr Berry gave evidence that he attended all the briefings conducted by EDWA in the contracting out process. He said that the
focus of the briefings was on permanent employees. He testified that at the tender briefings EDWA used the term �suitable
alternative employment� and did not specify that the Award must be used.

116 Mr Berry was cross-examined in relation to the position that arose at the Kalamunda Senior High School for which Arrix had
the cleaning contract as a re-let contract from 1996. On this occasion, Arrix agreed, as the incoming contractor, to �make the
employees conditions up� to the Award, although Arrix was not a respondent to it. This was done according to Mr Berry,
because of a commitment to the cleaning staff to maintain their previous conditions, although this entailed a significant
commercial disadvantage to Arrix.

117 Mr Bond is currently employed as the group managing director for Airlite, engaged in the cleaning industry in this State. Mr
Bond is also the President of the MCG and has previously been involved as a member of its executive. Mr Bond outlined in his
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evidence the background to the contracting out of cleaning of government schools. He referred to the creation of the Award as
essentially a mechanism by which those then respondents to it could have access to the cleaning of government schools, which
contracts were then very limited in number. Mr Bond testified that he had previously been notified by a union official that
Airlite would not get a contract to clean a government school, unless the company became a respondent to the Award. He
refused to do so.

118 In his evidence, as with the evidence of Mr Berry, Mr Bond outlined the tender evaluation process put in place by EDWA at
the time of the commencement of the major outsourcing of this work in 1995. He described the focus of EDWA in attracting
the maximum number of EDWA cleaning employees, by the use of �suitable alternative employment� criteria in tender
documents, coupled with cash and other incentives to maximise the transition of government employees to the private sector.
Mr Bond said that his Company, not being respondent to the Award, adopted a policy position that with respect to former
EDWA employees, they would be employed under the common rule CC Award but would receive an over award payment to
equal the wage rate payable under the Award, as well as relevant allowances. His evidence was that Airlite had no intention of
utilising the Award for this type of work, other than applicable wage rates. For those employees employed by Airlite who were
not former EDWA employees, their employment was pursuant to the CC Award and individual workplace agreements. Mr
Bond recalled that from his involvement with EDWA during the contract letting process, EDWA had no interest in new
employees to be engaged by incoming contractors, apart from former EDWA employees. It was also Mr Bond�s evidence that
until recently, EDWA, in relation to �re-let� contracts, had no interest at all in what were termed �contractor to contractor
transitions� of employees.

119 Airlite employs approximately 400 employees in the area of government school cleaning. Of this number, somewhat less than
5% on Mr Bond�s estimate are former EDWA employees. It was his evidence that of the 400 employees, approximately 10%
have their employment conditions aligned to the wage rates of the Award. It was also Mr Bond�s estimate that of the
approximately 2000 odd employees engaged by contract cleaning companies in government school cleaning, only between
5 and 10% of that number would be former EDWA employees.

120 Generally speaking, from his experience, it was Mr Bond�s view that there was little if any difference between cleaning in
government schools and in other organisations. He testified that when selecting staff, Airlite applies the same selection criteria
for recruiting employees to clean government schools as anywhere else in the business. The same position applies with respect
to training requirements.

121 As to the terms of the Award itself, Mr Bond was also critical of a number of provisions of it, as being unworkable and no
longer suitable to the industry. As a general proposition, it was Mr Bond�s view that the Award was an instrument of
convenience established between the parties at the time, which bore little relevance to the current industry environment.

122 In cross-examination, Mr Bond took issue with Ms MacTiernan�s evidence that in discussions with the union as a
representative of the MCG, he had agreed that the Award be the appropriate instrument nominated for contract tender
purposes. Additionally, Mr Bond took issue with the applicant�s assertion that the majority of employers in the industry of the
cleaning of government schools use the Award. It was also Mr Bond�s evidence that he attended briefings for tenders let by
EDWA and there was never a suggestion on his experience that the Award was to be regarded as a �benchmark� for the
contract cleaning of government schools. Copies of cleaning services contract documents and tender evaluation documents
amongst others were tendered through Mr Bond as exhibits E and H. Those documents do not indicate that Airlite, in respect of
the arrangements in the contract and tendered for, utilised the entire terms of the Award at all.

123 Also called to give evidence by the respondents were Ms Lonsdale and Ms Carbone. Ms Lonsdale is the operations manager
for Arrix. She joined the industry as a cleaner and progressed to her present position. She was also the contract manager for the
education division of Arrix, prior to her present appointment. Ms Lonsdale has had experience in the transition from
government to contractor cleaning in a number of schools in recent years. She outlined generally the changes that have
occurred in work practices and in relation to health and safety and training. It was Ms Lonsdale�s evidence that except for
former EDWA employees, who took �transition� under the Award as a condition of contract, other employees were recruited
under workplace agreements. As to former EDWA employees, it was Ms Lonsdale�s understanding that the Award was used as
a part of the tender process, because it made the offer to such employees more attractive.

124 Ms Carbone has been employed in the cleaning industry for almost 23 years and currently is employed by Arrix. Ms Carbone
gave evidence generally about cleaning work that she has performed both in commercial premises and in a school
environment. It was her evidence that the work was essentially the same, although in her experience, there were some benefits
working in a school environment, particularly with recent developments in equipment and cleaning chemicals. Ms Carbone is
presently employed under a workplace agreement and she has the ability to work at a number of different work sites.

125 In addition to the evidence set out above, the respondent�s also tended to statutory declarations as exhibits K and L
respectively, from Ms Blockey and Ms Cusack. Ms Blockey is an area manager employed by Airlite and Ms Cusack a cleaner
with Airlite at a primary school and at Pizza Hut. Ms Blockey described generally the nature of cleaning work as being one and
the same in her experience, whether it the performed in a government school or in another work environment. Ms Cusack
declared to a similar effect, but also said that she believed her employment at Pizza Hut was under a retail award and her
employment with Airlite at the primary school was under the CC Award, although she is paid the same wage rate as under the
Award.

Conclusions
126 The Award was made in 1990 as a consent award only having application to certain named respondents. Originally, in

proceedings before Halliwell C (as he then was) the Award was made expressed to be a common rule: (1990) 70 WAIG 1339.
Subsequently, as a result of an appeal to the Full Bench against this decision, by consent, the appeal was upheld and the parties
consented to a variation order having the effect of prescribing that the Award be limited to certain named respondents only.
That has remained the case and there has not been any attempt to join further parties to it, until the present proceedings.

127 It is well settled in this Commission and in other industrial courts and tribunals throughout this country that consent
arrangements will not be imposed upon non consenting parties unless it can be established that such arrangements are fair,
proper and reasonable in all the circumstances: Municipal Officers Association of Australia v Melbourne and Metropolitan
Board of Works 147 CAR 363; Re Transport Workers (Northern Territory) Award 1973 152 CAR 195. In the present case, the
respondents strenuously oppose the imposition of the consent arrangements reflected in the Award upon them. The respondents
say that the appropriate award, which has been subject to the minimum rates adjustment process, and which applies to the
cleaning industry by common rule, is the CC Award.

128 On all of the evidence now before the Commission I am satisfied and I find that on and from the commencement of the
contracting out process in about 1995, EDWA had a focus on its employees and little interest in employees engaged by
contractors from other sources. I find on the evidence that it was a clear intent and strategy pursued by EDWA at the time, to
maximise the take up of employment in the private sector of former EDWA employees. To this end, on the evidence of Messrs
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Hastie, Berry and Bond, it was quite clear that prospective tenderers as at the time of initial �roll out� contracts were strongly
encouraged to tender on a basis that would maximise the attractiveness for EDWA employees to move to the private sector.
This included nomination of �suitable alternative employment� options, in conjunction with other incentives. The statements of
Mr Berry and Mr Bond tendered in the AIRC proceeding referred to above in Ms Jackson�s evidence when seen in context, are
not inconsistent with this proposition.

129 In my opinion, as a consequence of this approach, at that time and subsequently, the process by which employees from EDWA
may have enjoyed some or all of the conditions specified in the Award has been largely, if not entirely, contractually driven. I
say further about this below. On the evidence I also find that at no time has EDWA expressed the view that the Award has
been the �benchmark� for the cleaning of government schools.

130 I accept on the evidence, in particular that of Mr Bond and Mr Berry that of the number of former EDWA employees who
made the transition to the private sector, those employees now represent a very small percentage of the total number of
employees engaged in the cleaning of government schools. I note that Airlite and Arrix between them, employ some 40% of
the cleaners engaged in private sector school cleaning, by no means an insignificant number. Their evidence is clear. That
evidence, which evidence I accept, is that the use of the Award where applicable, has in large part been confined to the
payment of equivalent wage rates and allowances in addition to the requirements imposed by the CC Award. This does not
account of course, for employment under workplace agreements which in recent years, has become far more prevalent in the
industry. However, in my view, the evidence of employment under workplace agreements is not to the point in these
proceedings.

131 The question to be determined is whether the applicant has established its case on balance, that being the prevalence of the
Award as an instrument in the industry, such that it can overcome the hurdle confronting it of imposing consent arrangements
on non-consenting parties.

132 In the First Proceedings, I expressed reservations about an application being brought essentially on the basis of tender and
contractual arrangements in an industry. This was so in that the employers sought to be joined are largely those on tender lists
prepared by EDWA as those employers who may tender for government work. The evidence now before the Commission in
Court Session as a consequence of these proceedings, has only served to significantly enhance my reservations in this regard.
In my view, the evidence is and I find, that at least initially, in so far as former EDWA employees were concerned, prospective
tenderers had little real alternative but to afford at least wage rates applicable under the Award to have any realistic opportunity
of being a successful tenderer, given EDWA�s objective of maximising transition from government to private sector. This does
not include of course, reference to other arrangements such as workplace agreements although the evidence is and I find, that
they did not emerge as a significant employment instrument in the industry until sometime later.

133 Whilst I accept on the evidence that there no doubt was and is some employment on terms and conditions similar to or the
same as the Award and some industrial disputes may have been settled with reference to it, I am far from persuaded on all of
the evidence now before the Commission, that the Award�s application is as widespread as the applicant asserted. I note for
example that the evidence of Mr Mitchell as to his dealings with Arrix and Airlite in applying the full terms of the Award is
somewhat at odds with that of Mr Berry and Mr Bond. I also accept that the latter�s evidence encompasses events more recent
in time to that of the applicant in many respects. More particularly, in my view, it is significant that those employees whom
were regarded as most affected by such outsourcing commencing in 1995, now represent a very small proportion of the overall
number of employees engaged in this industry.

134 Highlighting the difficulties with the contractually driven outcomes in respect of this matter is the fact that on the evidence,
tender specifications and contractual arrangements have indeed changed and significantly so. Examples of tender and contract
documents additional to those referred to in the First Proceedings, were tendered through Messrs Berry and Bond to which I
have referred above. From those documents, it is apparent that the requirements imposed upon prospective tenderers by
EDWA have been modified. No longer is it the case that there is any requirement on prospective tenderers, that they nominate
from a list of selected industrial instruments as to what conditions will be applied. For example, exhibit E in relation to Arrix
as tenderer for the Melville Senior High School contract, which was opened for tender on 24 June 2000, specifies at clause
3.13 Employee Criteria, for tenderers to be assessed in relation to offers of employment as providing �comparable conditions�.

135 Arrix�s approach to this particular tender has already been dealt with in the outline of the evidence above. Suffice to say and I
find that there is no reference to exclusive employment under the Award in that arrangement. On the contrary, it would appear
that employment under the Award in relation to that contract would be minimal at best. Given the evidence of changes that
have occurred to date in relation to tender and contract evaluation, in my view it is quite conceivable that those arrangements
may change again in the future. In my opinion, it would be wrong in principle for the Commission, in light of the evidence
now before it, to grant the applicant�s claims on what are essentially at least historically, contract based obligations, which
have changed. On the evidence led by the respondents, whilst there were some examples where arrangements under the Award
had been continued, I am satisfied and I find that this was so by reason of specific commitments given to those employees
formerly employed by EDWA and it does not reflect on all of the evidence, a uniform position by any means.

136 The applicant�s claims in these proceedings must be tested against the basis upon which the claims have been brought. That
basis is that the applications seek to formalise what the applicant referred to as the �custom and usage� of the Award as the
award which provides the minimum wages and conditions for employees who are employed by the respondents performing
work in the cleaning of government schools. The applicant, as a further ground for these applications, claimed that the Award
is in reality the safety net with respect to employees employed in this sector of the industry.

137 Based upon all of the evidence now before the Commission in Court Session, and the submissions made to it, I am not
persuaded that pursuant to the relevant provisions of s 26(1) of the Act, the applicant has discharged the burden upon it of
establishing its case on the balance of probabilities.

138 In my opinion, on the evidence, the award that is the safety net for the industry involved in the cleaning of government schools,
apart from those respondents to the Award presently, can only be that award which legally binds those employers engaged in
the industry. That award is the CC Award. This award has undergone the minimum rates adjustment process which must be a
relevant consideration in light of the evidence now before the Commission. Furthermore, the deficiencies identified in the
Award relative to the circumstances of the industry as it now operates, must also be taken into account when assessing the
applicant�s claims.

139 Finally I say this. At the outset of these reasons for decision I noted that the respondents have only conducted what could be
regarded as a substantive evidentiary case in these proceedings, with no evidence from employers having been lead in the First
Proceedings. In my view, that is an unsatisfactory state of affairs. This has led to the position now confronting the Commission
in Court Session. One would hope that the present circumstances before the Commission in Court Session are not repeated.

140 For all of the foregoing reasons I dismiss the applications.
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141 SENIOR COMMISSIONER A R BEECH: For all of the above reasons, the applications are dismissed.
142 Order accordingly.

_________

2002 WAIRC 05184
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND OTHERS
BERKELEY CHALLENGE PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED MONDAY, 8 APRIL 2002
FILE NO. APPLICATIONS 1431 OF 1998 & 1191 OF 2001
CITATION NO. 2002 WAIRC 05184
_________________________________________________________________________________________________________

Result Applications for joinder to Contract Cleaners� (Ministry of Education) Award, 1990 dismissed
Representation
Applicant Ms D. MacTiernan
Respondents Mr P. Robertson appeared as agent on behalf of respondents members of the Chamber of Commerce

and Industry of Western Australia for whom warrants were filed
Mr O. Moon appeared as agent on behalf of respondents for whom warrants were filed

_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D. MacTiernan on behalf of the applicant and Mr P. Robertson appeared as agent on behalf of respondents
members of the Chamber of Commerce and Industry of Western Australia for whom warrants were filed and Mr O. Moon appeared
as agent on behalf of respondents for whom warrants were filed, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders�

THAT the applications be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commission in Court Session.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2002 WAIRC 05140
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES K LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO/S. PRES 4 OF 2002
CITATION NO. 2002 WAIRC 05140
_________________________________________________________________________________________________________

Result Application withdrawn
Representation
Applicant Ms K Luby on her own behalf
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________
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Order
Having heard Ms K Luby on her own behalf and Ms B Burke, and with her Mr M Olson, on behalf of the respondent, the
application herein, having been filed in the Registry of the Commission on the 21st day of February 2002, and the herein application
by the respondent to adjourn this matter and the applicant on the 3rd day of April 2002, having made application to withdraw this
application and the agent for the abovenamed respondent, having consented to the application being withdrawn by the applicant,
and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act 1979, (as amended), it is this day,
the 3rd day of April 2002, ordered, by consent, as follows:-

1. THAT there be leave granted and leave is hereby granted for Application No PRES 4 of 2002 to be
withdrawn.

2. THAT I refrain and I do hereby refrain from hearing the said application further.
(Sgd.) P.J. SHARKEY,

[L.S.] President.
____________________

2002 WAIRC 05141
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO/S. PRES 6 OF 2002
CITATION NO. 2002 WAIRC 05141
_________________________________________________________________________________________________________

Decision Application withdrawn
Representation
Applicant Ms K Luby on her own behalf
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________

Order
Having heard Ms K Luby on her own behalf and Ms B Burke, and with her Mr M Olson, on behalf of the respondent, and the
application having been filed in the Registry of the Commission on the 22nd day of March 2002, and the applicant having made
application to withdraw this application on the 3rd day of April 2002, and the agent for the abovenamed respondent, having
consented to the application being withdrawn, and the parties having waived the rights conferred on them by s.35 of the Industrial
Relations Act 1979, (as amended), it is this day, the 3rd day of April 2002, ordered, by consent as follows�

1. THAT there be leave granted and leave is hereby granted for Application No PRES 6 of 2002 to be
withdrawn.

2. THAT I refrain and I do hereby refrain from hearing the said application further.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2002 WAIRC 05020
PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ABORIGINAL AFFAIRS DEPARTMENT OF WA AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 37 OF 2001
CITATION NO. 2002 WAIRC 05020
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr M Finnegan on behalf of the applicant and Ms A Davison on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Public Service Award 1992 (PSA A 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect on and from the 5th day of March 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 27. � Leave To Attend Association Business: Delete subclause (1) of this clause and insert the following in

lieu thereof�
(1) The chief executive officer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer�

(a) who is required to attend or give evidence before any Industrial Tribunal;
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of
Government;

(c) when prior arrangement has been made between the Union and the Department for the officer to attend official
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees
or working parties.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application No. A 5 of 2001
APPLICATION FOR REGISTRATION OF AN AWARD

ENTITLED "AUSTRALIAN WORKERS� UNION TRAFFIC, MAINTENANCE AND MARKING AWARD 2001"
NOTICE is given that an application has been made to the Commission by Australian Workers� Union, West Australian Branch,
Industrial Union of Workers under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
4 APPLICATION OF AWARD

This award shall apply to the employment of persons engaged in or in connection with the industries or callings listed in the
state of Western Australia:
(a) The construction, repair, maintenance of:

(v) sports and/or entertainment complexes;
(vi) car parks excepting car park buildings and car parks within alignment of a building;
(vii) roads, freeways, causeways, aerodromes, drains, dams, weirs, bridges, overpasses, underpasses, channels,

waterworks, pipe tracks, tunnels, water and sewerage works, conduits, and all concrete work and
preparation incidental thereto.

13 RATES OF PAY
Part 1 � Construction Workers
1. Construction worker grade 1
2. Construction worker grade 2
3. Construction worker grade 3
4. Construction worker grade 4
5. Construction worker grade 5
6. Construction worker grade 6
Part 2 � Plant Operators
1. Plant operator grade 1
2. Plant operator grade 2
3. Plant operator grade 3
Part 3 � Mobile Crane Operators
Operator of mobile crane with lifting capacity of:
1. Up to 8 tonnes
2. In excess of 8 tonnes and not exceeding 15 tonnes
3. In excess of 15 tonnes and not exceeding 40 tonnes
4. In excess of 40 tonnes and not exceeding 80 tonnes
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5. In excess of 80 tonnes and not exceeding 100 tonnes
6. In excess of 100 tonnes and not exceeding 140 tonnes
7. In excess of 140 tonnes and not exceeding 180 tonnes
8. In excess of 180 tonnes and not exceeding 200 tonnes
9. In excess of 220 tonnes
Part 5 � Carting and Driving
The weekly base rate for carting and driving classifications not elsewhere included in this clause shall be the current weekly wage
prescribed in the Transport Workers Award, 1983.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

 (Sgd) J.A. SPURLING,
REGISTRAR.

8 April 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A6 of 2001

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 2001�

NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers � Western Australian Branch under the Industrial Relations Act 1979 for the above
Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
4 APPLICATION
(1) This Award shall apply to all employees of the Company, employed in the classifications in subclause 10(1), who are

engaged to work at the Company�s Bassendean facility or whose employment base is the Bassendean facility, except for:
• any site which is covered by any other form of industrial agreement (State of Federal) to which the Company is

respondent, whether or not such site agreement was made before or after the making of this Award.
(2) Except as specifically provided in subclause 4(1) and the provisions of the ANI Limited (Superannuation) Award 1987, the

terms of this Award shall cover exhaustively the subject matter concerned to the exclusion of any other Awards,
Agreements and Orders.

(3) The Partners agree that, where employees of the Company whose employment is covered by this Award, are required to
work away from the Bassendean facility on a short-term assignment, in accordance with the requirements of subclause
8(1)(vi), inclusive of work outside of the State of Western Australia, then, except as provided in this clause and subclause
10(2), this Award shall continue to apply.

10 WAGES AND ALLOWANCES
(1) Employee Classifications

C7 C8 C9 C10 C11 C12 C13
The classification structure used is consistent with that contained in the Metal Trades (General) Award 1966 � Part 1 with some
local modifications.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
REGISTRAR.

5 April 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A2 of 2002

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002"

NOTICE is given that an application has been made to the Commission by Australian Liquor, Hospitality & Miscellaneous
Workers Union, W.A. Branch under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3 SCOPE AND PARTIES BOUND

This award shall be binding upon all employees employed by Burswood Resort (Management) Limited and any successor,
assignee or transmittee of the Burswood Resort (Management Limited) in its capacity as Manager of the Burswood Property
Trust in the callings described in clause 5 � Wages of this award,
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5 WAGES
CALLINGS
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1)
2. Bar Attendant (Grade 2)
3. Head Bar Attendant
4. Cellarperson
5. Waiter/Waitress
6. Steward/Stewardess
7. Head Waiter/Waitress
8. Head Steward/Stewardess
9. Snack-Bar Attendant
10. Bar Useful
11. Host/Hostess
B. HOUSE
1. Housekeeper
2. Porter
3. Room Attendant
4. Timekeeper
C. KITCHEN
1. Chef
2. Qualified Cook
3. Cook Employed Alone
4. Breakfast and/or Other Cook
5. Kitchen Hand
6. Qualified Butcher
7. Other Butcher
D. MISCELLANEOUS
1. Cafeteria Attendant (Grade 1)
2. Cafeteria Attendant (Grade 2)
3. Commissionaire
4. Valet/Carparking Attendant
5. Storeperson
6. Laundry Attendant (Grade 1)
7. Laundry Attendant (Grade 2)
8. Cleaner
9. Gardener
10. Qualified Gardener
11. Groundsperson
12. General Hand
13. Seamstress
14. Wardrobe Attendant
15. Guest Services Attendant
16. Cashier
E. CASINO OPERATIONS
1. Croupier/Dealer
2. Inspector
3. Keno Operator
4. Keno Operator
5. Video Attendant
6. Count Team
7. Change Booth Cashier
8. Main Cage Cashier
9. Camera Surveillance Operator
10. Security Officer
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
REGISTRAR.

5 April 2002.



588 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 04962

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 MARCH 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 04962
_________________________________________________________________________________________________________

Result Application for an Order for Discovery granted.
Representation
Applicant Mr J. Ross
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Reasons for Decision�Discovery
1 The Commission heard the parties in Chambers to determine the applicant�s request for an Order for discovery. The

Commission discussed the terms of the Order sought with the parties. There is a preparedness on the part of the respondent to
provide some documents, however, the agreement of the respondent did not embrace all of the many, unnumbered, categories
sought.

2 The Commission indicated to the parties that discovery is confined to what is in issue in the Notice of Application and the
Notice of Answer and Counter Proposal. To that extent, the Commission considers it is just to make an Order that the
respondent prepare a list of all the documents in its power, possession and or control in relation to Ms Reid�s application to
undertake private employment.

3 The substantive Notice of Application does not specifically allege as a ground of unfairness that the refusal by the respondent
to allow Ms Reid to perform the work she requests is unfair by comparison with other members of staff who have been given
permission and approval to undertake private employment. Nevertheless, in conference proceedings earlier before the
Commission the respondent and the union discussed the circumstances of several individuals and the permissions either given
or refused to them. Accordingly, the Order to issue will contain a requirement that the respondent also provide a current listing
of all employees approved to undertake private employment showing the date of approval, duration of approval, the nature of
the work undertaken and their current duties.

4 The union has requested a list of all the documents contained in Ms Reid�s personal file and this will also be included. The
Order to issue will not prevent the respondent from providing to the applicant the bundle of documents which Mr Vijeyan had
brought to the conference and the Commission suggest that that occur. The Commission will require the list which is to be
prepared in accordance with the Order to issue to be verified by affidavit.

5 The Minute of Proposed Order now issues.
_________

2002 WAIRC 05028
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 MARCH 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05028
_________________________________________________________________________________________________________

Result Application for an Order for Discovery granted.
Representation
Applicant Mr J. Ross
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Ross on behalf of the applicant and Mr K. Vijeyan on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�
(1) THAT within 7 days of the date hereof the Department of Agriculture provide to the Civil Service Association of Western

Australia Incorporated�
(a) a list of all the documents in its power, possession and or control in relation to Ms Reid�s application to

undertake private employment;
(b) a list of all the documents contained in Ms Reid�s personal file;
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(c) a current listing of all employees approved to undertake private employment showing the date of approval,
duration of approval, the nature of the work undertaken and their current duties.

(2) THAT the Department of Agriculture verify upon affidavit that the lists referred to in Orders (a) and (b) hereof are true
and correct.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05024
FAIRNESS AND EQUITY OF TREATMENT OF MR STEVE BROWN

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 6 OF 2001
CITATION NO. 2002 WAIRC 05024
_________________________________________________________________________________________________________

Result Application Dismissed
Representation
Applicant Mr M Amati
Respondent Ms C Allman
_________________________________________________________________________________________________________

Extempore
Reasons for Decision

1 The background to this matter is set out in the Reasons for Decision of the Public Service Arbitrator on 17 July 2001, and the
Decision of the Full Bench of 9 November 2001. The following facts have been agreed between the parties�

(1) The Commissioner of Police, Western Australian Police Service, has employed Mr Steve Brown since 1994.
(2) Mr Brown�s employment is subject to Part 3 of the Public Sector Management Act 1994.
(3) Mr Brown�s employment is subject to the provisions stipulated in the Western Australian Police Service

Enterprise Agreement for Public Service Officers 2000.
(4) The Commissioner of Police transferred Mr Brown into the Bike Education Unit on 4 March 1996, where he

remained until 30 May 2001.
(5) Whilst at the Unit Mr Brown performed the duties of Bike Education Instructor Level 2 for the respondent

between 30 April 1996 and 12 November 1996.
(6) Whilst at the Unit Mr Brown performed the duties of Bike Education Area Manager Level 3 for the respondent

between 13 November 1996 and 30 May 2001.
(7) Mr Brown has continuously received a salary to Level 2 between 30 April 1996 and 12 November 1996.
(8) Mr Brown has continuously received a salary to Level 3 between 13 November 1996 and 30 May 2001.
(9) As of 30 May 2001 Mr Brown was receiving a yearly salary to Level 3 increment 4, or $43,714.

2 The parties have today provided a further agreed fact, which is that Mr Brown�s Level 3 increment 4 salary was stopped by the
respondent on 30 May 2001 at which time Mr Brown�s salary was reduced to Level 1 increment 9.

3 Might I say at the outset that it is clear, and there would appear to be no dispute, that the cessation of the opportunity for Mr
Brown to act in the higher position in which he has acted for approximately 5 years has had a significant impact on him,
certainly on his income. It has reduced his income by, according to Mr Amati, approximately 27 per cent, and I would not be
surprised if that were so. Mr Brown has given evidence of the consequences for him in terms of his personal finances and his
other personal circumstances, including his health and those effects are certainly far from desirable.

4 The question to be determined is whether the respondent was obliged to maintain Mr Brown�s salary for any period beyond
which it did, whether it has acted harshly, unfairly or unreasonably towards him in the management of this matter, and whether
there ought be some rectification of that situation. The rectification which the applicant seeks is by way of one of a number of
alternatives but, in essence, they amount to salary maintenance to Mr Brown in one form or another.

5 I have heard and taken account of the evidence of Mr Brown, Mr Raper, Mr Hollier, Mr Gregson, Mr Thompson and Mr
McGillivray. That evidence demonstrates that for a number of years Mr Brown has acted in positions in the Bike Education
Area, replacing a number of different officers holding positions at a higher level than his own.

6 Exhibit A sets out the acting positions, the periods of acting and the reasons for those periods of acting over the period from
19 April 1996 until 30 May 2001. This exhibit contains some 35 applications for Higher Duties Allowance (�HDA�)
completed by Mr Brown. The first relates to Mr Brown �replacing J. Houghton while away at SES�; then �replacing H.
Priestley while on (maternity) leave� from 17 June 1996 until 16 September 1996, in the Level 2 Bike Education Instructor
position; replacing Ms Priestley in that position from 16 September 1996 until 16 December 1996; replacing Ms Priestley, this
time in the Bike Education Area Manager position Level 3 from November 1996 to June 1997 and from 15 March 1997 to
June 1997 while she was on maternity leave. These applications continue at between 3 and 6 monthly intervals for some
months.
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7 Then in 1997, there is a period of Mr Brown acting in a different Bike Education Area Manager position Level 3 in the absence
of Mr A. Robson on leave. The position number for Mr Robson�s position is different from the position number allocated to
Ms Priestley�s position.

8 Then there is a period of acting in late 1997 while Mr Robson was acting in Mr Raper�s position while Mr Raper was on leave.
Then, in late 1997, Mr Brown acted in the position held by Ms Priestley whilst she was on sick leave (workers� compensation)
and that continued for a number of periods reflected in some 4 HDA applications. The application to commence on 12 January
1998 to 10 February 1998 is for replacing Ms H. Priestley �while on leave�, and this situation continued also for a number of
periods reflected in 4 HDA applications.

9 Then there was replacement of Ms Priestley �on secondment� from August 1998 until December 2000, reflected by some
8 HDA applications. There is nothing unusual in those applications to replace Ms Priestley whilst she was on secondment.
However, the 3 applications for HDA covering the period 27 December 2000 to 21 March 2001 contain a remark from Mr
McGillivray that this acting was �subject to the ongoing availability of the position�.

10 The evidence is quite clear that together with the restructure of the Bike Education Area and the resolution of Ms Priestley�s
situation, there was no longer a position of Bike Education Area Manager Level 3 in which Mr Brown could act. According to
Mr Brown�s own evidence he was given formal notification some 3 months prior to the cessation of acting in the higher
position and it appears that he was given some forewarning by Mr McGillivray that the structure of the Bike Education Area
was at least under review, perhaps back as far as December 2000.

11 Mr Brown�s own evidence is that he had reason to believe that Ms Priestley would not be returning to the position. However, it
is clear that this was not a simple matter of the respondent having an obligation or a right to declare that position vacant and
advertise it. The Public Sector Management Act and its regulations, and the normal practices and procedures for the filling of
positions means that in the normal course in the public sector, positions are available for acting in for the benefit of both the
organisation and the employee concerned. The structure and processes within the public sector are not sufficiently flexible to
enable an employee in the circumstances which Mr Brown found himself, to conclude that he would become the incumbent of
that position at any time. Mr Brown�s own evidence is that he had hoped for an opportunity to apply for the position when it
became vacant. The position did not become vacant in such a manner that would have enabled Mr Brown to apply for it. The
opportunity for him to apply for the position should it have become vacant was the best he could have hoped for.

12 Furthermore, I am not satisfied, based on the information before me, that the respondent has acted in any way unfairly or
unreasonably in not declaring the position vacant earlier than the matter was resolved, and enabling Mr Brown to apply for it.
In any event, the normal procedures and requirements for the filling of vacancies would have meant that even if the
opportunity for which Mr Brown had hoped had arisen, that is, that the position would be vacant and he would have an
opportunity to apply for it, this could have given him no indication that he would automatically become, or even have had a
high probability of becoming, the substantive occupant of the position.

13 It was certainly a possibility that he may have been successful had the position become vacant, been advertised and gone
through the processes that were required, but there is far from any guarantee in that regard.

14 The evidence is that Mr Brown was given 3 months� notice of the change in his income, which seems to be at the heart of this
matter. As to any suggestions that he has been harshly or unfairly treated in this process, I am satisfied that the respondent,
through Mr McGillivray, gave Mr Brown some forewarning of the change that was to come, provided him with an opportunity
for assistance in the pursuit of bettering his qualifications and an opportunity for him to act in a Level 2 position was made
available to him, albeit that it would still not have recovered his Level 3 position hopes.

15 I commenced these Reasons by indicating that it was without doubt that there have been some serious consequences for Mr
Brown in the cessation of that acting opportunity, and I do not diminish the significance of that in any way. While in the
scheme of things the respondent�s actions in its management of the organisation may appear, as some things in life generally
do, to have unfair consequences, in this case, I am not satisfied that the respondent has treated Mr Brown in a way that means
this Commission ought intervene to provide a remedy to him.

16 Accordingly, the application will be dismissed.
_________

2002 WAIRC 05023
FAIRNESS AND EQUITY OF TREATMENT OF MR STEVE BROWN

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 6 OF 2001
CITATION NO. 2002 WAIRC 05023
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Amati on behalf of the applicant and Ms C Allman on behalf of the respondent, the Public Service
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
PUBLIC SERVICE ARBITRATOR.

____________________
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2002 WAIRC 05053
PERCEIVED BIAS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 19 MARCH 2002
FILE NO. P 57 OF 2001
CITATION NO. 2002 WAIRC 05053
_________________________________________________________________________________________________________

Result Application re perceived bias dismissed
Representation
Applicant Ms M in de Braekt
Respondent Mr R Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 21 December 2001, the applicant filed this application in respect of the respondent�s refusal of Mr Ross Emerson�s

applications for leave without pay and for permission to undertake other work. The applicant also sought interim orders
pursuant to s.32(3)(c) of the Industrial Relations Act 1979 (�the Act�), that Mr Emerson be granted leave without pay and
permission to work outside of his employment until the final resolution of the substantive matter. The Public Service Arbitrator
(�the Arbitrator) convened a conference on Monday, 7 January 2002 being the earliest available opportunity for the parties to
meet. The purpose of the conference was to conciliate between the parties.

2 Following this conference, the parties were to meet to discuss certain issues, and, following correspondence from the parties to
the Commission, a further conference was convened on 14 January 2002. This conference concluded on the basis that
conciliation was not likely to resolve the matter in dispute. The applicant sought that the Arbitrator issue interim orders to
enable Mr Emerson to take leave without pay and to be able to undertake work outside his employment with the respondent
until the substantive matter was determined. The parties made written submissions in respect of the application for interim
orders and a decision was issued on 15 February 2002.

3 By letter dated 27 February 2002 in response to my Associate contacting the parties with a view to progressing the substantive
matter, and another matter involving these parties, Ms in de Braekt, for the applicant, sought that this matter be re-allocated
due to the �occurrence of events in the progression of the matter to date before the Commission which give rise to a reasonable
perception of bias.� The applicant has sought that the matter be referred to the Chief Commissioner for re-allocation on the
basis of a perception of bias, and has clarified that there is no allegation of actual bias.

4 The two issues to which the applicant refers as the basis for the claim of perception of bias relate to the Arbitrator splitting the
conference of 14 January 2002 and speaking with Mr Bathurst for, in Ms in de Braekt�s estimate, approximately 25 minutes,
and not disclosing to the applicant those matters discussed during that time. The second matter raised by the applicant is that in
paragraphs 22, 23, 28 and 29 of the Reasons for Decision of 15 February 2002 there is an indication that the substantive matter
has been predetermined. It said that the last third of paragraph 22 indicates that the Arbitrator has come to definite conclusions
and that the further consideration of the merits is unlikely to result in different conclusions being reached by the Arbitrator on
the hearing of the substantive matter; and that in light of the strength of the comments made within the Reasons for Decision
that the Arbitrator would be unable to bring a fair and unprejudiced mind to the matter. The Arbitrator is said to have drawn
conclusions as to the onus on the applicant as opposed to that on the respondent, which conclusions are contrary to the
submission made by the applicant. It is said that the Reasons for Decision go beyond what is required in an interim orders
application, and that paragraph 29 demonstrates that the Arbitrator has formed a view regarding Mr Emerson�s reasonableness
and that there is a perception that the Arbitrator�s view is not now moveable in respect of those matters. It is also said that there
is an absence within the Reasons for Decision of what is described by the applicant as the usual disclaimer in respect of the
matters not being finally determined.

5 The applicant relies on a number of authorities in respect of natural justice requiring a reasonable opportunity to be heard and
for there to be no perception of bias in the conduct of the matter. Authorities were referred to support the applicant�s claim that
the mere excitement of the perception of bias was enough (King v Sussex Justice at page 259 and in Robe River Iron
Associates v AMWSU (1986) 66 WAIG 1553 at 1560); that although it is part of the Commission�s role to conciliate and that a
private meeting between the Commission and the parties is not necessarily inappropriate in the scheme of the Act, the manner
in which conciliation is conducted is important so that it does not open the way for a perception of bias.

6 On the other hand, the respondent says that the authorities do not support any finding of perceived bias in respect of these
matters. The respondent says that there is nothing within the Reasons for Decision which would allow a conclusion that there
was anything inappropriate in the manner of dealing with the interim orders matter and that it was clear from those Reasons for
Decision that there was not a final determination of those matters. Where the interim orders relate to the same matters as the
final orders sought then the same issues would need to be decided. The conclusions reached for the interim order may carry
through to the final order in these circumstances but that does not necessarily demonstrate bias.

7 As to the splitting of the conference, Mr Bathurst says that in the exercise of the Arbitrator�s functions it is entirely appropriate
and a long standing practice for conferences to be split, and the parties to meet privately with the Arbitrator. His view was that
by the time the conference was convened, the parties had reached a serious impasse and it was clear that relationships were at
an all time low, that the matter was not going to progress if the parties sat in conference together. Mr Bathurst�s recollection
was that the Arbitrator in meeting with him offered further conciliation but this was ultimately rejected by the applicant. He
says that if a perception of bias could arise from splitting the conference then the Commission, including the Arbitrator, would
be denied a significant power within its armoury of conciliation. His recollection was that there was exploration as to how the
matter might be resolved between the parties amicably and options were explored. One of those options was put to the
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applicant and was rejected. The amount of time spent by the Arbitrator with one of the parties was merely a function of the
different things discussed.

8 Set out above is a very brief outline of the background to this matter. For the purposes of considering the applicant�s request
that I stand aside from dealing with this matter and that the matter be reallocated on the grounds of perceived bias it is now
necessary for me to set out the background in detail.

9 During the course of the conference of 7 January 2002, the applicant presented a medical certificate provided for Mr Emerson.
Mr Emerson indicated that it was not his desire to pursue a claim for workers� compensation notwithstanding that the medical
certificate referred to his inability to work due to stress associated with the management of his employer, the respondent. The
respondent said that before further consideration could be given to the matter the respondent would need to look at the medical
certificate and would seek to have Mr Emerson examined by a specialist. The respondent expressed the view that it wished to
have Mr Emerson return to work, and referred to a disciplinary process in respect to Mr Emerson which had been ceased. This
disciplinary process was the subject of another application before the Arbitrator.

10 During the conference the applicant expressed concerns about the conduct of the respondent in the past and about the situation
which Mr Emerson might face on his return to work should he do so.

11 At my urging, the parties agreed that Mr Emerson and his representative, Ms in de Braekt, would meet with the respondent and
its representative, Mr Bathurst, to discuss possible terms for Mr Emerson to return to work with confidence. If that proved
unavailing, Mr Emerson was to provide to the respondent grounds for his application for leave without pay. The respondent
was also to consider the medical certificate provided that day. If the parties were unable to resolve the matter then a further
conference would be convened.

12 By undated letter faxed to my Associate on 10 January 2002, Ms in de Braekt advised that a meeting was held between the
parties and that �no suitable basis on which Mr Emerson could return to work could be established�. This letter set out in brief
terms some aspects of the issues discussed between the parties including voluntary severance. The applicant sought to have the
application progressed as expeditiously as possible.

13 Also by letter, dated 11 January 2002, Mr Bathurst for the respondent advised that the meeting between the parties had been
unsuccessful. The letter said that�

�In our view, Mr Emerson showed no genuine interest in returning to work either in his current position or within another
position within the Department. Further, my client found the conduct of Mr Emerson�s advocate to be intolerable and this
resulted in the premature termination of the meeting.
While my client now has no doubt that Mr Emerson does not wish to return to work, it has occasion for doubt as to
whether Mr Emerson is medically unfit to return to work. Accordingly, my client intends to direct Mr Emerson, under
clause 22(3) of the Public Service Award 1992, to next week attend an occupational physician for an independent
assessment of whether he is medically fit to return to work.
In the circumstances, we request that no further consideration be given to issuing orders in this matter until the
independent medical assessment of Mr Emerson has taken place.�

14 On 11 January 2002, my Associate had contacted the parties to arrange a further conference which was scheduled for Monday
14 January 2002 at 9.00am.

15 By undated letter received by the Commission at 8.44am on 14 January 2002, i.e. immediately before the conference was due
to be convened, Ms in de Braekt spelled out in considerable detail her views as to what had occurred at the meeting of the
parties on 9 January 2002. Her letter detailed allegations that Mr Bathurst�s letter of 11 January 2002 had contained untruthful
contents and her letter indicated an intention to submit a complaint to the Legal Complaints Committee, the Office of the
Public Sector Standards Commissioner and to the Chief Commissioner of this Commission, and to seriously consider
defamation proceedings in the Supreme Court against Mr Bathurst and the Crown Solicitor�s Office, and the respondent,
should Mr Bathurst not unreservedly withdraw the untruthful comments in the letter and offer an apology and offer a correct
version of events concerning the meeting. Ms in de Braekt�s letter went on to set out in a further four pages her version of
events at the meeting of 9 January 2002.

16 It is my understanding that a copy of this letter was provided to Mr Bathurst immediately prior to the commencement of the
conference on 14 January 2002. The convening of the conference was delayed for a few minutes to enable Mr Bathurst to read
the letter. Upon the commencement of the conference Mr Bathurst advised that in light of the letter he would prefer not to
proceed with the conference in Ms in de Braekt�s presence, indicating that he would be uncomfortable in the circumstances of
her letter and its contents but asked for the conference to be divided. Having considered both sides� views, I decided that it
would be most helpful to speak to the parties separately in light of what was clearly an emotionally charged situation in respect
of allegations between the two advocates as to their respective conduct in the meeting of 9 January 2002 and the contents of
their respective communications to the Commission. My purpose in speaking with the parties separately was to ascertain
whether there was any further prospect of the substantive matter being resolved between the parties, was with a view to
conciliation, and not for any other purpose. I do not recall how long my separate discussions with the parties respectively took.

17 Ms in de Braekt�s submission before me in the hearing of the perceived bias matter is that the parties had come to the
conclusion that conciliation was not likely to resolve the matter. However, it is for the Commission to satisfy itself in that
regard prior to entering into arbitration on any matter. That is its obligation pursuant to the legislation (section 32(1)). My
purpose in holding discussions with the parties was to pursue any prospect that might exist of the parties having discussions
which might lead to a situation where Mr Emerson might be able to return to work. Faint though my hope might have been at
that time, I had not formed the conclusion when I entered into those discussions with the parties that the matter had reached the
point where no further discussions would be helpful. In my discussions with Mr Bathurst, I explored a number of options to
enable further meetings between the parties including with a set agenda, discussions between the parties chaired by the
Registrar, or a further conference chaired by myself to discuss the particular issues, which might result in Mr Emerson feeling
as though he would be able to return to work confident that his position was not under threat. It became clear from my
discussions with Mr Bathurst that the prospect of the parties having further private discussions would be highly unlikely to
resolve the matter. In the circumstances, I then spoke with Ms in de Braekt and Mr Emerson about the prospect of a further
conference chaired by myself with a view to discussing Mr Emerson�s possible return to work. However, it became clear that
this was not likely to be successful and it was at this point that I formed the conclusion that further conciliation would not be
likely to resolve this matter.

18 It is true that upon meeting with Ms in de Braekt and Mr Emerson after having met with Mr Bathurst, I did not indicate to Ms
in de Braekt and Mr Emerson in any detail the nature of the discussions which I had had with Mr Bathurst but merely
discussed with them, very briefly, the prospects for further conciliation. The brevity of this latter discussion was partly on
account of the applicant�s response to the suggestion of further conciliation. Nothing was discussed between Mr Bathurst and I
which required that the applicant have an opportunity to respond, other than to the issue of whether further conciliation was
likely to be availing.
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19 It is not always necessary or appropriate in the conciliation process for the conciliator to speak with each side separately, to
speak with each side for the same period of time, or to convey to each side everything said during the period when the
conciliator met with the parties separately. If the brevity of my report to Ms in de Braekt and Mr Emerson as to what was
discussed in their absence has caused any misconceptions that is unfortunate. It does not, however, mean that matters were
discussed which should cause them any concern as to any preconceived ideas in respect of the arbitration of the interlocutory
matters.

20 In any event the matter then proceeded for the purpose of dealing with the application for interim orders. The application for
interim orders was dealt with by way of written submissions and on 15 February 2002, I issued Reasons for Decision in the
matter of the interim orders. The decision dealt with the application on the basis of the requirements of s.32(3)(c) and of the
tests set out in Thomas James Brown v The President State School Teachers Union of WA and Others (1989) 69 WAIG 1390 at
1393 those latter tests being�

�The applicant must therefore establish:�
(a) That as a matter of discretion, it is just and correct for (the Arbitrator) to make the order in all the

circumstances.
(b) That, in fact, there is a substantial matter to be tried.
(c) That the (applicant) has a prima facie case for relief if the evidence on which the order is made is

accepted at (hearing).
In addition, the (Arbitrator) must consider:-

(a) The damage which may be done to the respondent by granting the order as against the damage to the
applicant if it is not granted.

(b) Any irreversible consequences of the granting of the order.
(c) The promptness or otherwise of the application.
(d) Any other relevant consideration.�

21 In the course of applying those tests, I concluded, amongst other things that based on the material before me a prima facie case
was not demonstrated. I make it clear now, if further clarification is necessary, that this does not mean that at the hearing of the
substantive matter, further material might not be forthcoming on which a prima facie case might be established and on which
the applicant might then be able to demonstrate that grounds exist for the granting of the substantive application. I have
reached no concluded view on that matter but have considered the matter in light of tests to be applied in respect of
interlocutory matters. That should be clear from my Reasons for Decision given the context of those reasons. I also note that in
the Reasons for Decision there is reference to a requirement for an employer to exercise discretion in respect of an application
pursuant to s.102 of the Public Sector Management Act 1994 and Clause 24 of the Award in a fair, objective and rational
manner and that there would not be discretion to act in a capricious or arbitrary manner. I also note that there are allegations,
made by the applicant in the course of these proceedings, upon which no evidence was presented nor would it have been
appropriate to present during the course of the interlocutory application, that the respondent has not dealt with the applications
for leave and to work elsewhere in a fair, objective and rational manner. That is a matter yet to be considered. Further, it is
noted in paragraph 32 of those Reasons for Decision that the allegations raised in the substantive application do raise a
substantial matter to be tried. In paragraph 14 of the Reasons, a limited number of the many allegations which had been raised
as to the respondent�s conduct in its refusal to grant the request were noted but in those Reasons it is recognised that these
allegations raise serious questions.

22 An objective examination of the Reasons for Decision would, therefore, identify issues expressed in favour of the applicant�s
case as well as against that case. However, those matters required weighing in the balance to reach a conclusion, that
conclusion was not in the applicant�s favour.

23 One of the references to which the applicant referred was the decision of the Industrial Appeal Court in Robe River Iron
Associates Amalgamated Metal Workers and Shipwrights Union of Western Australia and Others (1986) 66 WAIG 1553 at
1560 where Brindson J. said�

�� That would certainly give the Commission power to confer with the parties privately, for that would appear to be a
normal step in the process of conciliation, a process designed to assist the parties to reach an agreement between
themselves. Of course, such a power must be exercised with the principles of natural justice in mind, so if the
Commission proposes or intends to take into account, in making any order, any matter or information that was raised
before it on such a private hearing, it would be obliged, before making that order, to notify the other party concerned to
afford that party the opportunity of being heard in relation to that matter.�

24 I note that it is not suggested that anything said during the course of the conference being split was taken into account by me in
making any order, nor was any matter or information raised before me without notifying the parties and giving them an
opportunity to be heard in that matter. The only matters discussed during the course of the conference being split related to the
prospects of further conciliation resolving the matter.

25 I note the decision of The King v Sussex Justices 1KB 259 referred to by the applicant where it is noted that �nothing is to be
done which creates even a suspicion that there has been an improper inference with the course of justice�. I also note the
decision in Metropolitan Properties Co. (F.G.C.) Ltd v Lannon and Others 1969 1QB 577 where it is said that �the Court looks
at the impression which would be given to other people even if he was impartial as could be, nevertheless if right minded
persons would think that, in the circumstances, there was a real likelihood of bias on his part, then he should not sit.� There
was also reference to the decision of the High Court in The Queen v R V Watson Ex Parte Armstrong (1976) 136 CLR 248 at
265 where there was reference to a Judge having formed an equal distrust of both parties. There is no suggestion in this case
that I have formed a distrust of either party, let alone both.

26 The tests to be applied in this jurisdiction and generally are referred to in the decision of the Full Bench in Commissioner of
Police v Civil Service Association of Western Australia Incorporated (2001) 81 WAIG 356 where His Honour the President set
out the authorities in respect of ostensible bias. It noted in particular the decision of the High Court in Vakauta v Kelly
167 CLR 568 at 575 where Dawson J. said that�

 �Preconceptions do not necessarily mean bias on the part of a judge who holds them. As was said by Charles J. in Reg v.
London City Council Ex parte Empire Theatre, �preconceived opinions - though it is unfortunate that a judge should have
any - do not constitute such a bias, nor even the expression of such opinions for it does not follow that the evidence is
disregarded.�. In this Court in Reg. v. Australian Stevedoring Industry Board Ex Parte Melbourne Stevedoring Co Pty
Ltd., a majority was of the opinion that when bias arising from preconceptions is in question, as distinguished from bias
through interest, there must be strong grounds for finding its existence. A judge �must so have conducted himself that a
high probability arises of a bias inconsistent with a fair performance of his duties, with the result that a substantial distrust
of the result must exist in the minds of reasonable persons�. In Re J.R.L.; Ex parte C.J.L., I expressed the view that
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suspicion of bias may well be ineradicable where the bias is thought to result from preconceptions existing independently
of the case. That is so, but it is not to say that bias is inevitably displayed merely because of judge holds preconceptions or
reveals that he does�.

27 The decision of the Full Bench goes on to deal with suggestions that His Honour, the President, having dealt with an
application for a stay in the matter the subject of the appeal, expressed the view that there was a very strong argument available
to the applicant in those proceedings and the appellant in that appeal. I liken the circumstances in the matter before me and the
interlocutory application to the application for a stay before His Honour, the President, and believe that the Reasons for
Decision in the Full Bench matter are apposite. This is on the basis that one of the tests required to be dealt with in the
interlocutory application before me was that there be a prima facie case for relief if the evidence on which the order is made is
accepted at hearing. One of the difficulties in dealing with this matter is that the interim orders sought are in essence the orders
which will be sought in the substantive matter. There are tests to be applied in the consideration of the interlocutory matter and
it means that the Arbitrator has to deal with those matters and cannot avoid coming to some sort of conclusion based on what is
before it at the time.

28 As to the tone and terms of the Reasons for Decision, whether the language used might convey one thing to one person and
another to someone else, it is clear that the Reasons for Decision relate to the application for interim orders and do not decide
the substantive matter. As noted in Lynsey Barrington Carter v Marjorie Ann Drake and Others 72 WAIG 736, His Honour
the President noted at page 743 that�

�Mere adverse findings to a party after determination of matters in interim orders, whether erroneously made or not,
cannot be themselves evidence of bias as the tests require, and are not in this case.�

29 In the decision of the High Court in Re J.R.L.; Ex Parte C.J.L. (1986) 161 CLR 343 at page 352, Mason J. notes:
�It seems that the acceptance by this Court of the test of reasonable apprehension of bias in such cases as Watson (27) and
Livesey (28) has led to an increase in the frequency of applications by litigants that judicial officers should disqualify
themselves from sitting in particular cases on account of their participation in other proceedings involving one of the
litigants or on account of conduct during the litigation. It needs to be said loudly and clearly that the ground of
disqualification is a reasonable apprehension that the judicial officer will not decide the case impartially or without
prejudice, rather than that he will decide the case adversely to one party. There may be many situations in which previous
decisions of a judicial officer on issues of fact and law may generate an expectation that he is likely to decide issues in a
particular case adversely to one of the parties. But this does not mean either that he will approach the issues in that case
otherwise than with an impartial and unprejudiced mind in the sense in which that expression is used in the authorities or
that his previous decision provides an acceptable basis for inferring that there is a reasonable apprehension that he will
approach the issues in this way. In cases of this kind, disqualification is only made out by showing that there is a
reasonable apprehension of bias by reason of prejudgement and this must be �firmly established�. Reg. v Commonwealth
Conciliation and Arbitration Commission; Ex parte Angliss Group (29); Watson (30); Re Lusink; Ex parte Shaw (31).
Although it is important that justice must be seen to be done, it is equally important that judicial officers discharge their
duty to sit and do not, by acceding too readily to suggestions of appearance of bias, encourage parties to believe that by
seeking the disqualification of a judge, they will have their case tried by someone thought to be more likely to decide the
case in their favour.�

30 In Helljay Investments Pty Ltd v Deputy Commissioner of Taxation 166 ALR 302 at 307 Hayne J. stated that�
�The principles about apprehension of bias must be understood in the context of a judicial system founded in precedent
and directed to establishing, and maintaining, consistency of judicial decision so that like cases are treated alike and
principles of law are applied uniformly. The bare fact that a judicial officer has earlier expressed an opinion on questions
of law will therefore seldom, if ever, warrant a conclusion of appearance of bias, no matter how important that opinion
may have been to the disposition of the past case or how important it may be to the outcome of the instant case. Fidelity to
precedent and consistency may make it very likely that the same opinion about a question of law will be expressed in both
cases. But that stops well short of saying that the judicial officer will not listen to and properly consider arguments against
the earlier holding. As Lush J. said in Ewert v Lonie�

Every reasonable man knows that consistency in decision is one of the aims of judicial or quasi-judicial
institutions, but if he is exercising his quality of reasonableness he does not suppose that a tribunal will refuse to
entertain or will fail to give proper attention to a submission opposed to its former decision merely because it is
so opposed.  In this case, the reasonable onlooker might have thought that the appellants would not have much
chance of succeeding, but this is not the same thing as feeling or believing that they would not get a proper
hearing. It is not a characteristic of the law�s reasonable man either to be irrationally suspicious of every
institution or authority or to think that every cynical appraisal represents an absolute truth.

The �fair and unprejudiced mind� which must be brought to bear upon the determination of litigation is, as the court said
in R v Commonwealth Conciliation and Arbitration Commission; Ex parte Angliss Group, �not necessarily a mind which
has not given thought to the subject matter or one which, having thought about it, has not formed any views or inclination
of mind upon or with respect to it�.�

31 The Commission and accordingly, the Arbitrator, has an obligation to proceed to deal with matters which arise before it. It has
an obligation to ensure that it is not diverted by applications of this nature should they not be of substance, on the basis that it
would encourage parties to seek to have matters moved from one member of the Commission to another. For the smooth flow
of matters which have some history and which require consideration in a timely manner it is unhelpful that they be moved
around on the basis that one party thinks that because the outcome of one stage of the process has been unfavourable to them,
and in the hope that another member of the Commission bringing a different mind to the matter might reach a conclusion
favourable to that party. The obligation on the Commission is to not disqualify itself without proper reason. (Mason J. in Re
J.R.L. Ex parte C.J.L. (op cit).

32 In the circumstances of this matter, and taking account of the relevant authorities, I conclude that there is no case for me to
disqualify myself from dealing with the substantive matter in this application. The processes utilised by the Commission
generally in the course of conciliation were complied with in this case. In that context and in the circumstances of this case, the
splitting of the conference on 14 January 2002, the amount of time spent by me with each of the parties, and my comments to
them should not raise in the mind of a reasonable person a perception of bias.

33 As to the tone and content of the Reasons for Decision in the interim orders application, given that the interim orders sought
and the final orders sought have a real coincidence, it is likely that similar considerations will be required. However, given the
tests to be applied in the interim orders application, that is unavoidable. It does not necessarily mean, though, that given a full
airing, the issues will be resolved in the same way as with the interim orders application. Further, the authorities recognise that
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a claim of perceived bias is not made out simply because a decision maker has previously considered matters of the same
nature and expressed views or made decisions about those matters.

34 As to the language and expression used in the Reasons on the interim orders application, and the lack of what the applicant
refers to as the usual disclaimer, I am not satisfied that, were the Reasons viewed objectively, these would constitute valid
grounds.

35 Accordingly, the application as it relates to perceived bias is dismissed.

____________________

2002 WAIRC 05160
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSS ALEXANDER EMERSON AND
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANTS
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 5 APRIL 2002
FILE NOS P 44 OF 2001, P 45 OF 2001
CITATION NO. 2002 WAIRC 05160
_________________________________________________________________________________________________________

Result Orders regarding discovery
_________________________________________________________________________________________________________

Order
WHEREAS these are applications pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of March 2002 the Public Service Arbitrator convened a conference for the purpose of dealing with
interlocutory matters between the parties; and
WHEREAS at the conclusion of that conference orders regarding discovery were made;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

1. That by no later than the 11th day of April 2002 the parties shall provide to each other, verified by sworn affidavit, a
list comprising of complete, accurate and detailed information of all the documents in their power, possession,
custody and/or control in relation to the voluntary severance offer/s the respondent put to Mr Ross Emerson, which
may relate to these matters.

2. Specifically, such documents are to include but are not limited to�
2.1 any memorandums, policies, file notes, notes (handwritten or otherwise, formally or informally filed), e-

mails, letters or other correspondence sent or received, minutes or agendas of meetings, facsimiles.
2.2 any correspondence, reports, briefs or up-dates, any correspondence or other documents sent to, or received

from the Minister in relation to the offer of severance to Mr Emerson, including but not limited to the
Minister�s approval of the offer of severance to Mr Emerson.

2.3 any written delegations given to the respondent by the Minister with respect to the approval and progression
of voluntary severances.

2.4 complete and unedited copies of the deeds of severance executed between the respondent (comprising of its
current name and the entities which existed prior to the respondent�s creation which now comprise DOCEP)
and other former employees, within the last 2 years. Provided that such documents may be edited to remove
the names and addresses of the officers the subject of the severance deeds.

2.5 any documents which contain any details about Ministerial or other approval of the offering of voluntary
severances to employees of the Director General of the Respondent which includes, but may or may not be
limited to employees of the respondent, any related or such documents which may contain details of the
terms and conditions on which such offers may be made.

3. For the purposes of these orders �documents� includes any hard copy (paper) or electronic recording of information
(including but not limited to e-mails), whether typed or handwritten or otherwise, whether formally filed or not.

4. The list of documents verified by affidavit is to contain the following information on the documents�
4.1 a brief description of each and every document (purpose or document type - ie letter, report, email etc);
4.2 creation date of each document;
4.3 author/s of each document;
4.4 to whom the document was sent/for whom it was created;
4.5 whether the document is subject to legal professional privilege.

5. The parties shall, as soon as reasonably practicable after the completion of the process set out above, notify each
other of the documents they wish to inspect and thence arrange for the provision of copies of those documents to
each other, save those referred to in paragraph 4.5.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
____________________
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2002 WAIRC 04989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 2 OF 2001
CITATION NO. 2002 WAIRC 04989
_________________________________________________________________________________________________________

Result Application to revoke transfer of Ms B. Bowles dismissed.
Representation
Applicant Ms M. in de Braeckt
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim of the union is that the decision of the Ministry of Justice to transfer Ms Blanche Bowles from the position of

Prisoner Support Officer in Broome Regional Prison to Prisoner Support Officer at Hakea Prison in Canning Vale be quashed
and that certain consequential Orders be made requiring the Ministry of Justice to return Ms Bowles to work at the Broome
Regional Prison or transfer her to suitable alternative employment in Broome.

2 The union brought evidence from Ms Bowles. Ms Bowles, who is aged 39, was born in Broome of aboriginal descent and has a
cultural background from the Broome area. The evidence, which is uncontested in this regard, is that Ms Bowles is accepted by
the local aboriginal community because her family originates from Broome. Other than for schooling, Broome has been her
home. She has a 16 year old son and her evidence is that she regards it as important for her son�s education for him to be in
Broome among his family relatives, of which there are said to be in excess of 100 in the Broome area. Indeed, Ms Bowles�
evidence is that for her and her son to be moved from Broome would have a bad effect on her son�s education because of the
role of family members.

3 Ms Bowles was employed by the Ministry of Justice from 10 December 1996. Ms Bowles has a Bachelor of Psychology
degree from the University of Western Australia. The position in which she is employed is that of Prisoner Support Officer.
These positions were created following a recommendation of the Royal Commission into Aboriginal Deaths in Custody. The
position is to provide support to aboriginal prisoners and it is a criterion for the position that the prisoner support officer have
the demonstrated acceptance of the local aboriginal community.

4 On the evidence, 90% of the prison population at Broome are aboriginals from the local community. Ms Bowles� evidence is
that she does not know who is in the aboriginal community in Perth. She does not believe she would be able to carry out her
job in a Perth prison because there are differences between the various aboriginal communities. In the Broome area she knows
the five different language groups and there are different languages in the wider area outside Broome. She has no knowledge of
the aboriginal communities in the Perth area other than that they are Nyungar. She is from the Yamatji community and her
evidence is that the Nyungar and Yamatji do not �get on�. She does not believe she would be trusted by the Nyungar aboriginal
community. She does not have family connections with the Nyungar community. She would not be able to demonstrate an
acceptance by the local aboriginal community in Perth.

5 Of her work history in Broome Regional Prison, Ms Bowles states that in August 1998 she made a complaint against one of the
prison staff, Kerry Bishop, and after that she became ostracized and alienated by some of the prison staff. In 1999 complaints
were made against her. On 15 October 1998 she made a verbal complaint against a senior prison officer at the prison alleging
that he sexually harassed her over time and also indecently assaulted her. Her evidence is that although she was told her
complaint would be the subject of an enquiry, her understanding is that nothing happened and she lost confidence in the
Ministry of Justice.

6 In January 1999 she was advised she was to be the subject of an inquiry about a complaint made against her by Fiona
Wotherspoon, the nurse at the prison. She made a complaint to the Equal Opportunity Commission in May 1999. In July
1999 Ms Bowles made a worker�s compensation claim on the basis of stress arising from the indecent assault and because of
the fact that she had absolutely no faith in the management system of the prison or in Perth. She felt she could no longer
effectively fulfil her role as prison support officer at the prison. From July 1999 Ms Bowles was unfit for work for these
reasons. She became fit to return to work in July 2000. However, at the end of her sick leave Ms Bowles was told not to return
to the Prison. Her evidence is that she was told she would be rehabilitated into the prison, however no rehabilitation was ever
offered to her.

7 Ms Bowles has looked for vacancies in other government agencies, as well as other aboriginal organisations, around Broome
which would be willing to employ her. Her main task, in her evidence, has been to rejoin the workforce.

8 In November 2000 she received a letter offering her a transfer to Hakea Prison on the basis that the work required in Hakea is
identical to her substantive position at Broome, that it would be work suitable for a return to work from her worker�s
compensation and that she has been unable to return to work at Broome Regional Prison. Ms Bowles indicated in her evidence
that she was willing to consider work outside her tertiary skill area but the possibility of a forced transfer had not been
mentioned to her. Through her union, she advised that she did not wish to accept the offer.

9 On 26 February 2001 she received a letter from the General Manager of Prison Services advising her that it is not possible for
her to return to the Broome Regional Prison at this time. The Ministry of Justice had attempted to find work for her in the
Broome region but unsuccessfully. The Ministry of Justice therefore proposed to require Ms Bowles to transfer to Hakea in
accordance with s.65(1) of the Public Sector Management Act 1994 to take effect in four weeks� time.

10 Ms Bowles� evidence is that she had not been told why it was not possible for her to return to the prison. She believed she
could transfer of her own initiative but not be forced to transfer. Her evidence is that if there is a reasonably justifiable reason
why she could not return to the prison she would be prepared to look at other Level 4 positions in Broome but a transfer to
Perth would leave her alone and alienated and would feel to her to be a form of punishment. If the transfer did proceed, Ms
Bowles stated that she would resign.
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11 In cross-examination, Ms Bowles stated that within the Broome Regional Prison there is a lot of mistrust with everybody and
she believed that persons in supervisory positions who would have been there to assist her did nothing at all. She also stated,
however, her belief that if conflict is managed properly, everything can be resolved. She stated that her working relationship
with Ms Wotherspoon had completely broken down however, it was Ms Wotherspoon�s working relationship with Ms Bowles
that has been destroyed, rather than Ms Bowles� working relationship with her. It was put to her that Mr Ross had attempted to
resolve the situation over the telephone and that she refused, however she denied that she refused. Nevertheless, she did say
that she was not prepared to speak to Mr Ross on his own because she could see no point because a more formal process of
resolution was required.

12 It was put to Ms Bowles that she had had a problem with the Nurse Manager, Ms Devereux. Ms Bowles admitted that she had
been spoken to by Mr Gittos about reporting to Ms Devereux and she had done so. However, although she had waited for Ms
Devereux three times after that, Ms Devereux had made her wait on purpose. She agreed that Ms Wotherspoon had had a
problem with her using the facsimile machine in the medical office and that after that she had not used it.

13 It was put to her that Mr Reindl, the Education Officer of the prison, found Ms Bowles unco-operative. Ms Bowles said that
she was unaware of that and that she was totally surprised by Mr Reindl�s evidence. She does not recall accusing Mr Reindl of
lying at an enquiry. It was put to Ms Bowles that she had stated to Ms McBride, an administration assistant to the
Superintendent, that Ms Bowles would �see her in court and she would have to tell the truth�. Ms Bowles denied that
conversation. A complaint from Ms McBride that Ms Bowles had been attempting to intimidate her and others who were
involved in interviews associated with the Ministry of Justice�s investigation into the sexual harassment allegation was put to
Ms Bowles. She completely disputed that anything alleged by Ms McBride had in fact occurred.

14 Ms Bowles stated that she had previously trusted Mr Fitzpatrick but now has no trust in him whatsoever. She had discovered
Mr Fitzpatrick had put in a complaint against her. She does not think that she could trust him, although she does say she could
work with him.

15 A conversation she is alleged to have had with Mr Hackett was put to her and she conceded she did say to Mr Hackett that she
was not happy with him because of what he had apparently said to the Equal Opportunity enquiry. It was put to Ms Bowles
that she had contacted Mr Powell but denied telling him that he would have to �be careful� and that she intended �pushing the
issue through the law courts�. Rather, Ms Bowles stated she just wanted to know what it was he had actually said.

16 Ms Bowles agreed that she had worked and studied in Perth and that most of her own tertiary study had been in Perth. Her son
was born in Port Hedland and his father was in Port Hedland although there was now no contact with him. She confirmed that
two issues which remain outstanding are the resolution of her worker�s compensation claim and the Equal Opportunity hearing
resulting from her claim of sexual harassment.

17 In re-examination, Ms Bowles described her role as a prison support officer as writing letters on behalf of prisoners and that in
that capacity she may have been critical of prison officers because she is an advocate for the prisoner.

18 No other persons were called by the union to give evidence.
19 The first witness for the respondent was Mr Glen Ross, Manager of the respondent�s Forensic Case Management Team in

Perth. This team includes prison support officers. He is in effect Ms Bowles� immediate supervisor. He commenced
employment with the Ministry of Justice in December 1997. He became directly involved with difficulties concerning Ms
Bowles and prison staff when he had been part of a conversation involving himself, Dr Hodgkinson and, via the telephone,
Ms Bowles. Ms Bowles became aggressive and abusive and Dr Hodgkinson terminated the call. Mr Ross had drafted a letter
reprimanding her but she had ceased working in the prison before that letter had been sent. The union objected to the evidence
regarding this issue because no further action was taken on it at the time. However, in my view, no objection can validly be
taken to evidence being produced of the fact that an incident occurred.

20 Mr Ross described Ms Bowles� attendance at work as irregular and that she took large amounts of time off during the day
about which there had been two schools of thought. One was that Ms Bowles should be supported because she was providing a
primary care role for her ill father. The other was that it was not acceptable because staff were requested to be available for
duty. There had been a letter of complaint lodged by a prisoner, signed also by some 25 prisoners, complaining about a number
of issues, Ms Bowles� absences being one of them. Ms Ross had travelled to Broome, interviewed the prisoner concerned and
spoken to a range of staff members who were on that day. In Mr Ross� view, Ms Bowles� particular domestic circumstances
warranted leniency being shown towards her.

21 In Mr Ross� opinion the relationship between Ms Bowles and other members of the health service of the prison had become
completely dysfunctional. Mr Ross� evidence is that the relationship is important and in many locations it occurs in a spirit of
co-operation. A letter of complaint about Ms Bowles had been forwarded by Ms Wotherspoon to her line manager, the
Director of Nursing. He made arrangements to come to Broome to conduct an informal grievance procedure. Ms Wotherspoon
was willing to resolve the issue informally. However, Ms Bowles had informed him that she was not prepared to engage in an
informal grievance resolution involving Mr Ross as an informal mediator between her and Ms Wotherspoon, and for that
matter, between her and Ms Bishop in relation to an issue raised by Ms Bowles against Ms Bishop. Accordingly, Mr Ross had
to try to resolve the issue formally through the respondent�s human resource department. An independent party, Ms Grey, was
appointed to conduct a formal review. The report from Ms Grey made a number of recommendations and there was an attempt
to establish formal lines of communication at the prison. In Mr Ross� opinion when he later interviewed Ms Bowles to follow
up on the arrangements put in place following the recommendations, he found that she had not complied with some of them
including that Ms Bowles failed to complete the occurrence book. Mr Ross believed that the issue of the regularity of Ms
Bowles� attendance at the prison ceased to be an issue however her communication did not improve. Mr Ross was of the view
that if Ms Bowles returned to the prison he did not have any confidence that there would be the necessary exchange of
information from and to Ms Bowles.

22 In his evidence, Mr Ross supported the transfer of Ms Bowles to Hakea because the standard of relationships needed in a
smaller prison such as Broome are different from the standard of relationships needed at a larger prison. Mr Ross� evidence is
that he does not believe the relationship between Ms Bowles and the staff could be recovered, although Ms Bowles could
restore a relationship with the prisoners given that there has been a sufficient turnover of prisoners since she last worked in the
prison. He gave evidence of the extent to which the Ministry of Justice had attempted to find alternative employment
opportunities within the region including within other government instrumentalities.

23 In cross-examination, Mr Ross conceded that a decision to transfer should have been made in accordance with the Ministry of
Justice�s transfer policy. He conceded that he did not notify Ms Bowles whether there was a possibility that she may be willing
to accept a part-time position or a position in a lower classification level within the Broome region in order to avoid being
transferred to Perth.

24 The respondent next called Mr Phillip Coombes-Pearce who is the superintendent of the prison. When Mr Coombes-Pearce
became the superintendent of the prison in 10 July 2000. Ms Bowles was not working in the prison. He decided that Ms
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Bowles not be permitted back within the prison. He did so based upon a number of discussions he had held with the outgoing
superintendent and also upon approaches from staff at the prison. He formed the opinion that it would be an untenable situation
for Ms Bowles to return to work at the prison whilst those other staff were there. His evidence is that he made Ms Bowles
aware of that when she contacted him by telephone on approximately 14 July 2000. Mr Coombes-Pearce was also influenced
by the fact there was a court case pending that would involve a number of the staff giving evidence against Ms Bowles, also
there is the outstanding worker�s compensation issue, and comments made to him by members of the staff that they did not feel
they would be able to work under those circumstances if Ms Bowles returned to the prison.

25 His evidence before the Commission is that the position has not changed and a number of staff have expressed grave concerns
about being in a situation where they would be required to work with Ms Bowles in the prison.

26 In cross-examination, Mr Coombes-Pearce stated he was in his 29th year in the prison system and he has been a prison
superintendent since 1998. He conceded that he made the decision that Ms Bowles not be permitted back in to the prison
without having spoken to Ms Bowles. He did not give Ms Bowles an opportunity to respond to the various allegations of which
he was aware prior to him making his decision.

27 The respondent then called Ms McBride. Ms McBride is the records officer of the prison and has been there for almost
11 years. She worked during the period that Ms Bowles was at the prison. She did not have contact with her in the course of
her employment but she related an incident where Ms Bowles, Ms Devereux and the doctor were present and there was a
conflict.

28 Ms McBride�s main evidence, however, was her belief that Ms Bowles had threatened her �a few times�. She had been present
at meetings with Mr Gittos and Ms Bowles and that on one occasion she had been present as an observer at the request of
Mr Gittos. At that meeting Ms Bowles threatened her with court action and said that Ms McBride would �have to tell the
truth�. This had happened on two or three occasions. She had written to Mr Gittos regarding feeling threatened.

29 Ms McBride was cross-examined about a letter she had written to the applicant union, of which she is a member, stating her
view that if Ms Bowles returned to the prison it would put a number of employees at risk due to Ms Bowles� threats of court
action against them, in the light of pending court action Ms Bowles has taken against a member of the Ministry of Justice and
that she was appalled at the lack of sensitivity of the union in supporting Ms Bowles to that extent. The issue in cross-
examination was that Ms McBride had written the letter on Ministry of Justice�s letterhead in her capacity as administrative co-
ordinator of the prison. It was put to her that the letter should have been written on plain paper and this was conceded by Ms
McBride. Ms McBride denied, however, the suggestion that this act meant that she was in no position to give any reliable or
credible evidence about Ms Bowles in relation to this application.

30 The Ministry of Justice next called evidence from Mr Michael Reindl, the business manager of the prison. He has been in that
role since October 2001. Previously, he was the education officer and in that role had contact with Ms Bowles when she
worked in the prison. He spoke of a time in October 1997 when he had sought her support for training for prisoners and the
suitability of that training for aboriginal prisoners in particular. His evidence is that he wrote Ms Bowles a memo and sought
her advice or feedback on a yellow post-it note. Ms Bowles had replied saying that if he had not had the time to write formal
request, she did not have the time to read it. After that, Mr Reindl did not tend to involve Ms Bowles although after a grievance
procedure against her, he was again instructed to try to involve her in projects. He asked Ms Bowles to go through a
programme and she re-wrote a considerable part of it which involved considerable travel for herself throughout the Kimberley.
Mr Reindl said that it was felt after a discussion with the superintendent that this did not provide the best opportunities so he
proceeded with the original proposal which involved a lot of face-to-face consultation. Ms Bowles stated to him that she would
not be involved anymore because her input had not been taken seriously.

31 Mr Reindl�s evidence is that he had given evidence in Ms Bowles� worker�s compensation hearing. Subsequently, in early
2000 whilst he was acting superintendent of the prison, Ms Bowles came on to the prison property and made claims that he and
Mr Fitzpatrick had lied in a recent restraining order hearing and that she was threatening legal action against them if they
continued to make comments against her. He documented this discussion and reported it to the superintendent.

32 The respondent�s next witness was Mr Gary Fitzpatrick. He is the operations manager at the prison and has been at the prison
since November 1993. During Ms Bowles� time at the prison he was involved with her to a great degree. Mr Fitzpatrick would
have to work with Ms Bowles should she return. His evidence is that he would not go anywhere near Ms Bowles without
someone else being present in the vicinity. His evidence is that he believed he had a good relationship with Ms Bowles when
she first commenced employment but it changed dramatically since he had been called to give evidence. Mr Fitzpatrick related
an incident at which he had been present with Mr Reindl. Ms Bowles had stated that she had intended to take action against
them both for telling lies against her. Previously, Ms Bowles had made a complaint against him that he had released some
medical information that was present on a worker�s compensation claim. Mr Fitzpatrick stated that that was an impossibility.
Mr Fitzpatrick believes that Ms Bowles� complaints were without basis.

33 Mr Fitzpatrick states that he has always been of the opinion that there was not a need for a prisoner support officer role at the
prison because there is not enough work for it. His evidence was that if Ms Bowles was returned to the prison he would be
obliged to work with her and consult with her from time to time but that he did not think he would be able to. He feels that he
would always need to have a witness present.

34 In cross-examination he maintained that when Ms Bowles performed tasks on behalf of prisoners she did it well but that she
was not required to do so frequently. He denied the suggestion that his opposition to a prisoner support officer position in
Broome Regional Prison clouded his judgement of Ms Bowles. Mr Fitzpatrick was also cross-examined on having sent a letter
to his union on Ministry of Justice letterhead.

35 In re-examination, Mr Fitzpatrick stated that he believed the content of the letter in part related to his position in the prison.
While he was not supportive of the need for a prison support officer position at Broome Regional Prison, he has been
supportive in relation to other prisons for example, Greenough where he had been closely aligned with the aboriginal visitors�
scheme. Mr Fitzpatrick explained that he himself has an aboriginal heritage. Also, he had written a letter supportive of Ms
Bowles (exhibit A7) because he had thought that complaints by a prisoner, supported by a number of signatures of other
prisoners, against Ms Bowles was unfair and selfish given the efforts Ms Bowles was making to assist the prisoner. He felt it
was his duty as her superior to at least defend her in some way.

36 The respondent then called evidence from Ms Wotherspoon. Ms Wotherspoon is the clinical nurse manager and has been since
July 1998. Her position requires her to work with the prisoner support officer and have a close relationship with that other
position. She had witnessed an incident in which Ms Bowles and Ms Devereaux had been verbally aggressive to each other. In
her observation, those two persons did not interact and their only mode of communication was written.

37 When Ms Wotherspoon first commenced employment at the prison she did not have any problems working with Ms Bowles.
She subsequently had a problem with Ms Bowles wishing to use the medical centre facsimile machine which caused problems
regarding privacy and keys. Ms Bowles became aggressive towards her regarding the fact that Ms Wotherspoon would not
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allow her into the medical centre for that reason. Subsequently, the relationship between them deteriorated when on a
particular day Ms Bowles made a comment to Ms Wotherspoon regarding the identity of Ms Wotherspoon�s partner. After the
investigation by the independent investigator, she felt she could no longer work with Ms Bowles. A meeting was organised to
try and improve communication and to try and maintain a working relationship but it did not come to fruition. One of the
processes to improve communication was the requirement that Ms Bowles meet with Ms Wotherspoon at 8:30 in the morning
to convey any concerns that she had in relation to matters which could affect Ms Wotherspoon. However, mostly the meetings
did not occur and there were occasions when Ms Bowles would come in, but not come to the medical centre. There was a
handful of times when she did come in. A number of the processes were not put into place when Ms Bowles went on leave.

38 Ms Wotherspoon felt the situation got worse when on one afternoon Ms Bowles came up to her, bent down and whispered into
her ear �you must dream about me every night and that makes me glad� and walked out the door. Ms Wotherspoon felt that to
be vindictive, unnecessary and threatening. She believes she would not be able to work again with Ms Bowles because of what
has occurred in the past.

39 Ms Wotherspoon also gave evidence of occasions where Ms Bowles has approached her at home. She informed Mr Ross of
what had occurred and then documented it. One incident had occurred on 6 April 2001. The incident to which Ms
Wotherspoon referred concerned her because she believed Ms Bowles was trying to intimidate and threaten her.

40 In cross-examination Ms Wotherspoon said that her concern was Ms Bowles� failure to work as a team member and her
communication difficulties. She conceded that on some days when Ms Bowles had come to see her at 8:30 in the morning,
Ms Wotherspoon could have been busy with other issues. In fact, she recalled two occasions where Ms Bowles did come in
and, because Ms Wotherspoon was on the phone went straight back out again. However, she described Ms Bowles� behaviour
as unprofessional.

41 The respondent then called evidence from Mr Gittos who was the previous superintendent of the prison for 20 months from
November 1998 to July 2000. He described the initial relationship he had with Ms Bowles as healthy but it deteriorated. One
on the issues was accountability of her time in and out of the prison and what she actually was doing in the prison. He
introduced sign-on and sign-off and an accountability sheet for work times.

42 On another occasion he had been told that Ms Bowles had arranged a visit for a prisoner with the prisoner�s family. However,
the prisoner was to be transferred to Roebourne the following morning and therefore the processing of the prisoner would be
occurring at the time of the visit. He cancelled the visit. His evidence is that Ms Bowles �barged� into his office and demanded
to know what did he think he was doing by cancelling the visit for the prisoner. She questioned his authority. He responded
that as the Superintendent of the prison he was to make sure that the prison ran smoothly and to make orders and change
directions. However, the discussion became heated and she stormed out of the office after he had asked her to sit down to talk
about it. He walked to the door and called her back but she continued walking along the verandah and disappeared into the
gatehouse. Later that afternoon he had a telephone call from Perth from the Superintendent of Metropolitan Prisons, who had
in turn had received a telephone call from the Ombudsman�s office, that there had been a complaint made against Mr Gittos to
the Ombudsman that he had refused a remand prisoner a visit, and that he had shouted and banged his hand on the table in
front of Ms Bowles. As a result he had to furnish a report explaining the situation. Mr Gittos subsequently felt that he could not
rely on Ms Bowles to tell the truth of conversations that took place and he started to have a witness present with him, most
times a female.

43 Mr Gittos also gave evidence of the manner in which Ms Bowles advised him of her complaint of sexual harassment. Further,
Ms Bowles had advised him that she had lodged an application, or information, with the Equal Opportunity Commission. He
endeavoured to resolve the matter in-house in the presence of Mr Fitzpatrick. Both of them approached Ms Bowles and asked
if she would consider dealing with the matter within the prison but she declined.

44 Mr Gittos was present at a meeting with Ms Bowles with the health department of the prison on 21 May at which a number of
initiatives were put in place regarding the prisoner support officer role. It was his understanding, however, that it was not
successful. He required Ms Bowles to try to establish a prison support group of prisoners but she was not able to do that. A
report and an occurrence book was introduced for her to detail how many prisoners she saw per day, why she saw them and
what were the results of the interaction. It was filled in for approximately 20 days and was not filled out after that time.
Further, when Ms Bowles went on leave she took the books home with her. When Mr Gittos remonstrated with her, she
retrieved the books from her home. When she gave them to him he noticed that they had not been kept up-to-date and
Ms Bowles informed him that she kept the necessary information in her personal diary.

45 It was shortly after that that Ms Bowles reported sick. On one subsequent occasion he found that Ms Bowles had returned to
the prison and was having a verbal confrontation with one of the staff. He called her into the office, together with Ms McBride,
and spoke to her about it but it did not help matters and ultimately he told her not to come into the prison and that her mail
would be forwarded to her. Prior to Mr Gittos leaving the Broome prison as superintendent he had formed the view that he did
not want her in the prison anymore because of the well being and good governance of the prison. Mr Gittos described the
prison as a very small prison, with a small number of staff who work closely within that area and the working relationship just
would not have worked.

46 Mr Gittos was not cross-examined on his evidence. The respondent�s case then closed.
Conclusions

47 The Public Service Arbitrator has exclusive jurisdiction to enquire into and deal with any industrial matter relating to a
government officer, a group of government officers or government officers generally. That exclusive jurisdiction is subject to
Division 3 of Part II and subsections (6) and (7) of the Act. Division 3 are subsection (6) are not presently relevant. Subsection
(7) states that an Arbitrator does not have jurisdiction to enquire into or deal with any matter in respect of which a procedure
referred to in s.97(1)(a) of the Public Sector Management Act 1994 is or may be prescribed under that Act.

48 Relevantly, there is a procedure referred to in s.97(1)(a) of the Public Sector Management Act 1994 in relation to transfers. The
primary order sought by the union in this case is a decision that the decision of the respondent to transfer Ms Bowles be �void
ab initio� and the issue of the Arbitrator�s jurisdiction necessarily arises.

49 The Commission must, of necessity, ask itself whether it has the jurisdiction to deal with a matter which comes before it. To do
otherwise may lead to a situation where both parties invite the Commission to deal with a matter which it does not have the
power to deal with. Parties cannot by agreement confer a jurisdiction on the Commission which the legislation does not
otherwise give to it. Both parties have comprehensively presented their cases and have neither raised, nor directly addressed in
their oral submissions, the issue of jurisdiction. The Commission itself raised the issue at the conclusion of the hearing and
provided the parties with the opportunity to address the issue in written submissions. Those submissions have been taken into
account in what is to follow.

50 I have considered the oral submissions and the evidence of the parties and I have little doubt that the respondent�s decision to
transfer Ms Bowles to the PSO position at Hakea is fundamentally flawed. It is, I think, conceded by the union that the
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respondent has the right to transfer Ms Bowles. The union is quite correct to concede the point. The respondent is easily able to
rely upon s.65 of the Public Sector Management Act 1994. Ms Bowles herself believes that there is a right to transfer, but at
her own instigation rather than at the instigation of the respondent. However I know of no right to transfer that is able to be
exercised only by the employee. Accordingly, I find as a matter of law that the respondent is able to compulsorily transfer Ms
Bowles.

51 The attack made by the union is not on the right to transfer. Rather, it is upon the decision to transfer Ms Bowles to Hakea
Prison. In that regard, the point that is of significance is that Ms Bowles� current position of prisoner support officer is a
position which has as one of its essential criteria a �demonstrated acceptance by the aboriginal community of the local area�.
The evidence before the Commission from Ms Bowles, evidence which is not contradicted to any significant extent, is that Ms
Bowles had, and still has, a demonstrated acceptance by the aboriginal community of Broome. Ms Bowles�s further evidence
which is not contradicted at all is that she does not have, an is unlikely to gain within a period less than 10 years, a
demonstrated acceptance by the aboriginal community of the local area in which Hakea prison is situated. Indeed, there is no
suggestion from the respondent to the contrary. The respondent does not in any way suggest that there is a demonstrated
acceptance of Ms Bowles by the aboriginal community of the local area in which Hakea prison is situated. For that reason
alone, the transfer of Ms Bowles to Hakea prison is not, as the respondent�s correspondence suggested, transfer to a like
position.

52 The essential requirement of a prisoner support officer position of a demonstrated acceptance by the aboriginal community of
the local area inherently means that the holder of that position will be limited to employment as a prisoner support officer in a
location where that person can demonstrate acceptance by the local aboriginal community. To that extent, and in the absence of
any contrary evidence whatsoever, I accept Ms Bowles� evidence that the aboriginal culture of the Broome area is quite
different and distinct from the aboriginal culture in the Perth area. It goes to issues of language groups and dialects and an
�understanding of all the dynamics that goes on between family members and family groups, and having the actual knowledge
of the local area and what�s happening around here and also being able to have the network that allows me to be able to
communicate� (transcript p.17).

53 It is no answer for the respondent to say that if Ms Bowles is unable to perform the duties at Hakea that is a matter for the
respondent to deal with. The issue which the union validly raises is a pre-condition for Ms Bowles� transfer to any other
prisoner support officer position.

54 Accordingly, I find as a matter of fact that Ms Bowles does not meet one of the essential criteria for the position of prison
support officer at Hakea Prison, that is a demonstrated acceptance by the aboriginal community of the local area. For that
reason alone, I would be prepared to issue an Order that the decision to transfer Ms Bowles to Hakea Prison be quashed. I add
that I have little doubt that prisoner support officers are able to be transferred to other PSO positions. Indeed, the transfer may
be a compulsory transfer against the wishes of the employee provided the process is handled fairly to both parties, and the
employee concerned fulfils the essential criteria for the position to which the transfer is contemplated.

55 On the evidence there is a further reason why the decision should be quashed. It was conceded that there had not been any
discussion with Ms Bowles regarding the effects of the transfer upon her or whether there were any alternatives to that transfer.
Those alternatives may include transfer to a different position or classification. In my assessment by failing to provide an
opportunity to Ms Bowles to have input into the decision before it was made the respondent acted unfairly and inevitably a
justified perception of unfairness by Ms Bowles which made these proceedings inevitable.

56 By far the strongest attack made by the union, and against which almost all of the respondent�s case was directed to defending,
is the decision of the superintendent of the Broome Regional Prison to not permit her to return to it following her fitness to
return to work. It is accepted that the superintendent has the power pursuant to the Prisons Act 1981 to make such a decision. It
is also the case, as I find, that the decision of the superintendent is subject to review. By s.7(3) of that Act, the chief executive
officer has all of the powers conferred by or under that Act on a superintendent and may review, vary or rescind an order or
direction given by a superintendent.

57 It appears to be assumed by the parties that the exclusive jurisdiction of the Public Service Arbitrator pursuant to s.80E of the
Industrial Relations Act 1979 gives the Public Service Arbitrator the power to review the decision of the superintendent to the
extent that that decision gives rise to an industrial matter relating to a government officer, a group of government officers or
government officers generally.

58 I accept for present purposes that it is so, without necessarily deciding the point. In doing so, it is important that a distinction
be drawn between the jurisdiction of a Public Service Arbitrator to enquire into and deal with any industrial matter relating to a
government officer, a group of government officers or government officers generally and the jurisdiction of a civil court or
administrative tribunal to review the decision of a public officer according to the principles of administrative law. The order
sought, relevantly, is that �the respondent facilitate Ms Bowles� return to work in Broome Regional Prison, or transfer Ms
Bowles to a suitable alternative position in the Broome region�. Thus, to the extent that the union is seeking a review of the
superintendent�s decision on the basis of jurisdictional error on his part, or a denial of natural justice on his part according to
the principles of administrative law, that review is but one consideration in the Public Service Arbitrator dealing with the claim
before it.

59 Where, as is the case on the facts here, the decision of the superintendent excludes a government officer from his or her place
of work, and that exclusion is the industrial matter, or part of it, brought before the Public Service Arbitrator, then the
Arbitrator has the jurisdiction to review the decision of the superintendent as part of its enquiry into, and dealing with, that
industrial matter. In that regard, of course, the Public Service Arbitrator would need to keep at the forefront of consideration
the fact that the power given to the superintendent of a prison pursuant to the Prisons Act 1981 is for a most important public
consideration: the good government, good order, and security of that prison.

60 In that regard, the evidence before the Commission is that the decision of the superintendent to exclude Ms Bowles from the
prison was made because he believed it would be an untenable situation for Ms Bowles to return to work at the institution
whilst those other staff who had complained to him were there. That is a decision which was open to the superintendent to
make. However, it is also a decision that if it is to be made, it must be made according to the principles of natural justice
because in making it, the superintendent is directly affecting the right of Ms Bowles as an employee of the respondent
employed in the prison to return to work (Dixon v Commonwealth (1981) 55 FLR 34 at 40,41).

61 The evidence is quite clear that the superintendent, in reaching the decision that he did, did not consult Ms Bowles before
reaching it. The superintendent did not advise her that he was considering excluding her and provide her with an opportunity to
answer the issues raised with him by the members of staff upon which he might rely in order that he might fairly be able to
reach a decision by taking into account not just the matters raised by those members of staff but also by Ms Bowles herself.
Indeed, the superintendent had not even worked with Ms Bowles himself. Mr Coombes-Pearce only became the superintendent
in July 2000 at which time Ms Bowles was absent from the prison. For that reason, the decision he reached could not have
taken into account the circumstances of Ms Bowles. It denied her natural justice.
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62 The union strongly urges the Arbitrator to overturn the decision of the superintendent and to issue orders giving effect to a
return by Ms Bowles to the prison.

63 However, it does not necessarily follow that because the decision reached by the superintendent denied her natural justice that
Ms Bowles must then be returned to work at the prison. The issue whether Ms Bowles is to return to work at the prison can
only be decided on the evidence before the Arbitrator. This is because the issues of administrative law referred to by the union,
comprehensively, do not provide the answer in themselves in this matter. It is not every denial of natural justice that will render
the proceeding unfair. Rather, the test is whether if a fair process had been followed there could have been a different outcome:
Stead v. SGIO (1986) 161 CLR 141 at 145-6. Thus, the question becomes whether, had the superintendent of the prison
discussed his intentions with Ms Bowles prior to reaching his decision, and taken into account the issues and responses raised
by Ms Bowles, he could have come to a different conclusion.

64 In order to answer that question, the Arbitrator is entitled to take into account all of the evidence raised in the proceedings. It
includes the evidence by Ms Bowles herself, that evidence representing the issues and responses that Ms Bowles could have
raised with the superintendent of the prison had she been asked, together with the evidence of the staff.

65 I turn to consider that evidence. I have little hesitation in accepting the evidence of Ms McBride over that of Ms Bowles. Her
belief that Ms Bowles had threatened her appears to me to be quite consistent with the evidence of Mr Gittos and Mr
Fitzpatrick that Ms Bowles had threatened both of them after accusing them of lying. The only attack upon Ms McBride�s
evidence is her use of departmental letterhead to write a letter to her union. Indeed, Mr Fitzpatrick�s evidence was attacked on
that same basis. I have been unable to see any issue of relevance at all to their evidence of the use by them of the respondent�s
letterhead to write to their union. Even if both of them should not have used the respondent�s letterhead (and I note Mr
Fitzpatrick in particular stating that he wrote in part in a work capacity and not just as a member of the union) its use on this
occasion was trivial. In fact, the cross-examination on this issue simply brought to the attention of the Arbitrator the fact that
both employees were concerned enough at the prospect of Ms Bowles returning to the prison that they had voiced their
concerns not just to their employer, but also to their union, a fact which in my opinion added to the credibility of their
evidence.

66 I accept the evidence of Mr Reindl. I do not regard his evidence as being broken down in cross-examination and I regard the
matters he referred to in his evidence as entirely credible. I also accept Mr Fitzpatrick�s evidence. In particular, his evidence
that he believed that he had a good relationship with Ms Bowles is confirmed by Ms Bowles� evidence that she �absolutely
trusted him�. This evidence is a complete answer to the suggestion put to him that his opposition to a prisoner support officer
position at Broome Regional Prison affected his working relationship with Ms Bowles. It clearly did not. It makes his evidence
that he has been supportive of that position in other prisons, for example Greenough where he had been closely aligned with
the aboriginal visitors� scheme, entirely plausible. I am unable to find anything in the evidence which can explain why Mr
Fitzpatrick is now opposed to the return of Ms Bowles unless it is, as he states, from Ms Bowles� own behaviour.

67 I accept the evidence of Ms Wotherspoon. The evidence of Mr Gittos, in particular, in relation to Ms Bowles� behaviour when
he cancelled the remand prisoner visit for the reasons which he gave I found quite telling. I have no reason not to accept Mr
Gittos� evidence.

68 In conclusion, I find that Mr Coombes-Pearce would be entitled to take into account in assessing the information provided to
him by those members of staff, and the previous superintendent, that Ms Bowles� working relationship with the Clinical Nurse
Manager of the prison Ms Wotherspoon, a relationship which is critical, had broken down; that Ms Bowles approached Ms
Wotherspoon at home and caused Ms Wotherspoon to believe that Ms Bowles was trying to intimidate and threaten her
suggesting that it was Ms Wotherspoon who was going to be harmed by participating in the court cases; that Ms McBride the
Records Officer of the prison felt threatened by Ms Bowles; that Ms Bowles had refused to speak informally with her direct-
line manger Mr Ross when he tried to resolve an issue at the time with Ms Wotherspoon; that the relationship between Ms
Bowles and Mr Ross is dysfunctional; that she does not trust the prison�s operations manager Mr Fitzpatrick who is the person
who guides and directs the prison support officer; that Ms Bowles did not comply with some of the administrative
arrangements put into place regarding communication, including a failure to complete the occurrence book; that she would not
respond to the prison�s former education officer (and presently the prison�s business manager) Mr Reindl�s request unless he
asked her formally and that she refused to be further involved in a programme when her suggestions had not been followed;
that she threatened Mr Fitzpatrick and Mr Reindl with legal action after accusing them of lying; that Ms Bowles �barged in� on
the previous superintendent Mr Gittos when he properly cancelled the remand prisoner�s visit and that she refused to return to
his office when he asked her to come back to speak to him; and finally that Mr Gittos subsequently felt that he could not rely
on Ms Bowles to tell the truth of conversations that took place and he started to have a witness present with him in her
presence.

69 The above conduct by Ms Bowles and the strength of the feeling against her which it has generated in those staff who gave
evidence is significant. Broome Regional Prison is a relatively small workplace. The absence of trust between Ms Bowles and
those who gave evidence makes it indeed likely, in my assessment, that it would be an untenable situation for Ms Bowles to
return to work at the prison in the present circumstances. Taking the above into consideration, I am far from convinced that if
the superintendent had spoken to Ms Bowles and given her an opportunity to raise issues and provide responses to the
allegations against her that a different outcome could have resulted. It follows that I am not prepared overturn the decision of
the superintendent.

70 The position, then, is that Ms Bowles, the prisoner support officer for the Broome Regional Prison is not able to return to work
in that prison. Neither is she eligible, on the evidence before the Arbitrator, to be transferred to the comparable position at
Hakea Prison. She may be able to be transferred to the position of prisoner support officer of another area if, all other things
being equal, she can demonstrate an acceptance by the aboriginal community of the local area, however that is not an issue
pursued in these proceedings.

71 The remaining options open to the respondent are to discuss with Ms Bowles the alternatives that may be available to her
working in a lower classification, or working in another government instrumentality if a position is available. The union in this
case has not suggested that there is a position available. The evidence from the respondent is that there is not such a position
available, at least at the time of the hearing in this matter in December 2001. Vacant positions are always a matter of timing
and is probably appropriate to require the respondent to re-examine the options available and do so in consultation with Ms
Bowles. Whether or not that results in a solution to the problem which is faced by both Ms Bowles and the respondent remains
to be seen.

72 I now return to the issue of jurisdiction which the Arbitrator itself has raised with the parties at the conclusion of the hearing. If
the jurisdiction of the Public Service Arbitrator was unencumbered by s.80E(7), I would have little doubt that an Order should
be made preventing the transfer of Ms Bowles to Hakea Prison unless she has a demonstrated acceptance of support by the
aboriginal community of the local area. I would also require the respondent to examine alternatives to transfer with Ms Bowles
and her union in accordance with these Reasons for Decision.
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73 However, if one reads ss21(1)(a) and 97(1)(a) of the Public Sector Management 1994 and s.80E(7) of the Industrial Relations
Act 1979 together, the �matter� in respect of which the Arbitrator does not have jurisdiction is whether minimum standards of
merit, equity and probity have been met in relation to this case (Managing Director of the South Metropolitan College of TAFE
v. CSA of WA (1999) 80 WAIG 7 at [32] (the Ishmael case)). In this matter the union has argued that the decision to transfer
was not one lawfully made under s.65 of the Public Sector Management 1994 and therefore there is no decision to which the
public sector standard can apply. That is, no lawful transfer decision has been made.

74 If this argument is correct, then these proceedings were not necessary because there has been no valid decision to transfer Ms
Bowles. However, I do not believe the argument is correct. The evidence before the Commission is that there is a right to
transfer under s.65 of the Public Sector Management 1994 and, further, there is evidence that the employer, through Mr Ross,
has taken the decision to transfer Ms Bowles. I am satisfied that it is a valid decision unless and until it is overturned.

75 It is also argued that unless the employee affected by the decision makes a complaint under the relevant regulation of the
Public Sector Management (Review Procedure) Regulations 1995, then the prescribed procedures are not �enlivened� to affect
the Arbitrator�s jurisdiction. However, whether or not the Arbitrator has jurisdiction is a matter of the legislation. The
jurisdiction of the Arbitrator is removed in respect of any matter in respect of which a procedure referred to in s.97(1)(a) of the
Public Sector Management 1994 is or maybe prescribed. If there is a procedure prescribed under that Act, there is no
jurisdiction. It matters not whether or not the employee affected has made a complaint under R.8. This is so whether or not the
relief available to an employee in the prescribed procedures is comparable to the relief available by virtue of the jurisdiction of
the Arbitrator.

76 The Public Sector Standards in relation to transfer establish that the outcome required is that �transfer decisions are equitable
and take into account the participating organisation�s work-related requirements and employee interests�. Matters which are
allegations of breaches of the relevant public sector standard are not within the jurisdiction of the Arbitrator (the Ishmael case
ibid.). The standard requires that transfer decisions meet minimum standards of merit, equity and probity (and see s.21(1)
PSMA). In the conclusion I have reached, the Arbitrator does not have jurisdiction to deal with the union�s application.
Whether the right to transfer has been exercised harshly, oppressively or unfairly is in reality a matter regarding whether the
minimum standards of merit, equity and probity have been met.

77 Further, the fact that Ms Bowles is not able to demonstrate an acceptance by the local aboriginal community in Perth, and that
the respondent�s decision to transfer Ms Bowles cannot meet the standard that decisions are based upon a proper assessment of
the work-related requirements of Hakea Prison, is similarly a matter about which the Arbitrator does not have jurisdiction.

78 The union submits that the issues raised by it in this application are not covered by the compliance requirements of the
standard. The union made reference to what were described as nine compliance requirements. While it is readily seen that the
issues raised before the Arbitrator on this occasion do not involve the requirement regarding �movement at a comparable
classification level� and �movement not resulting in loss of continuity of service or tenure of employment�, I am unable to
agree that the union has not raised the issue of the �employee�s needs being taken into account in the transfer decision�.
Evidence was brought regarding what was seen as a need for Ms Bowles to remain in the Broome area. I have little difficulty
seeing the word �need� as being a particular point or respect in which some necessity, or want, is present and that this includes
Ms Bowles� evidence of her wanting to remain in Broome for the sake of her son�s education. The circumstances of an
employee needing to remain in a particular location may cause a transfer decision to be unfair however the union�s reference to
my own decision in SSTU v. Hon Minister for Education (1996) 76 WAIG 2467 is not authority for the proposition that an
employee�s domestic circumstances may never justify quashing a decision to transfer the employee.

79 Further, even if the submissions of the union do not go to the requirements of �notification of the transfer decision and
arrangements�, that �policies are documented equitably and applied consistently and are accessible�, I am quite persuaded that
the essence of the union�s application before the Commission is encompassed within the requirement that decisions and
processes embody natural justice. I reach that conclusion because of the allegation, made out on the evidence, that in the
decision to transfer, no opportunity was given to Ms Bowles to put her case and all relevant arguments prior to the decision
being made or what alternatives were available to the decision being made.

80 In conclusion, and for the reasons which I have given above, I have, with some reluctance, reached the conclusion that
s.80E(7) means that the Arbitrator does not have the jurisdiction to enquire into and deal with the decision of the respondent to
transfer Ms Bowles to the Hakea Prison. For that reason, and again with some reluctance, the application must be dismissed for
that reason. That reluctance is due to the spirit in which the parties themselves have approached the matter. I have therefore
endeavoured to show that the respondent�s position in this matter has been most unsatisfactory in relation to the decision to
transfer Ms Bowles to Hakea Prison. I would have little doubt that had Ms Bowles challenged the decision pursuant to the
regulations under the Public Sector Management 1994, the decision would have been overturned. However, I am obliged to
now issue an order dismissing the application.

_________

2002 WAIRC 04997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 2 OF 2001
CITATION NO. 2002 WAIRC 04997
_________________________________________________________________________________________________________

Result Application to revoke transfer of Ms B. Bowles dismissed.
Representation
Applicant Ms M. in de Braeckt
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING HEARD Ms M. in de Braeckt on behalf of the applicant and Mr R. Andretich (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05095
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
WESTERN AUSTRALIAN ALCOHOL AND DRUG AUTHORITY (NEXT STEP),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. PSAC 6 OF 2002
CITATION NO. 2002 WAIRC 05095
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 19th and 25th days of March 2002 the Public Service Arbitrator convened conferences for the purpose of
conciliation; and
WHEREAS at the conclusion of the conference on the 25th day of March 2002 the Public Service Arbitrator issued a
recommendation in relation to the application; and
WHEREAS it is recognised that the respondent is in the process of reorganisation and amalgamation with other agencies which
may result in the respondent giving consideration to redundancies. There is an expectation that the respondent shall give Ms R
Stark, the subject of the application, equitable consideration in this regard;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends�

THAT by the 29th day of March 2002 the Respondent offer further employment to Ms R Stark at Level 5, on no less
favourable hours than her previous employment, until the Government policy in relation to the conversion of fixed
term contracts is resolved and/or the resolution of applications P 9 of 2000, P 7 and P 8 of 2001 whichever is the
earlier, and Ms Stark�s particular circumstances have been considered and determined.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2002 WAIRC 05143
WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. P 52 OF 2001
CITATION NO. 2002 WAIRC 05143
_________________________________________________________________________________________________________

Result Interpretation of Enterprise Agreement
Representation
Applicant Ms M Fransen and with her Mr P Kelly
Respondent Ms C Brown and with her Ms C Allman
_________________________________________________________________________________________________________
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Reasons for Decision
1 The applicant seeks an interpretation of the Western Australian Police Service Enterprise Agreement for Police Act Employees

2001 (�the Agreement�) as to two aspects of the provision of carer�s leave. The applicant seeks orders that the carer�s leave
entitlements are not pro rated for�

1. the calendar year 2001; and
2. Employees who have reduced their hours to less than 80 per fortnight.

2 The Agreement is to be interpreted by giving the words used in the Agreement their natural meaning in accordance with the
usual approach to be taken in interpretation. The words are not to be read in isolation but to be taken in context. If the meaning
is ambiguous or if it results in an absurdity then other material may be considered for the purpose of providing a meaningful
interpretation. The relevant clauses are Clause 17. � Part-Time, Clause 37. � Entitlement to Leave and Allowances Through
Illness or Injury, and Clause 38. � Carer�s Leave.

3 Clause 17. � Part-Time deals with how part timers are treated in respect of hours, overtime, salary, shift allowance, additional
allowances, district allowance, long service leave and annual leave. Subclause (9) - Other Provisions provides �Other
provisions apply on a pro rata basis.�

4 Clause 38. � Carer�s Leave provides as follows�
�(1) Employees may utilise up to 40 hours per calendar year to care for a sick family member.
(2) For the purposes of this clause a �sick family member� means the employee�s spouse, child, step child, parent,

step parent, or other person who lives with the employee as a member of the employee�s family.
(3) Leave granted under this Clause is subject to the production of satisfactory evidence of illness of the sick family

member provided by a medical practitioner or registered dentist.
(4) Carer�s Leave is not cumulative from year to year.�

5 It is noted that Clause 38(3) provides a link to Clause 37. � Entitlement to Leave and Allowances Through Illness or Injury.
This link, though, relates only to �the production of satisfactory evidence of illness of the sick family member provided by a
medical practitioner or registered dentist�, the same test as applies in Clause 37. Otherwise there is no indication within either
clause or the Agreement as a whole that the carer�s leave clause is dependent upon Clause 37. � Entitlement to Leave and
Allowances Through Illness or Injury. Unlike other public sector employment instruments, the carer�s leave clause in this
Agreement is not a subset of the clause dealing with sick leave, and in this case the entitlement to 40 hours per calendar year
for carer�s leave is not deducted from the sick leave entitlement but is in addition to that sick leave entitlement.

6 Accordingly, I conclude that there is no linkage between the sick leave and the carer�s leave clauses except that the carer�s
leave clause applies the same test of evidence of illness as does the sick leave clause.

7 As to the two particular provisions which the applicant seeks to be declared as the true interpretation of the Agreement, I note
that none of the documentation submitted in Exhibits 1, 2 and 3 which include the minutes of meetings held during the
enterprise bargaining process which resulted in the Agreement, exchanges of letters between the parties, and information
provided to members and staff by both the applicant and the respondent, provides assistance in interpretation. Those
documents constitute extrinsic material and unless the terms of the clauses to be interpreted are ambiguous they are not to be
considered. I note merely that the documentation provided in Exhibits 1, 2 and 3 do not mention any pro rating of the
entitlement to carer�s leave, be it for that portion of 2001 which fell after the effective date of the Agreement, which was
19 September 2001 i.e. there is nothing within the documentation which says that the 40 hours carer�s leave provided per
calendar year is to be pro rated for the period 19 September 2001 to 31 December 2001.

8 Likewise the documents referred to above make no reference to pro rating of the entitlement for part-timers. The question to be
answered, though, is whether the Agreement to be interpreted deals with those issues.

9 As to the first issue of pro rating for that portion of the calendar year from the effective date of the Agreement of 19 September
2001 until 31 December 2001, the carer�s leave provision makes no mention of this, nor does any other clause within the
Agreement. The Agreement is silent on the issue. Under normal circumstances, should there have been an intention to provide
a pro rating of such a benefit the parties would have recorded that within their agreement. As Ms Brown, for the respondent,
says a common sense approach might be that pro rating is to occur. However, unless there is ambiguity in the clause, the
Arbitrator is bound to apply the words of the clause and not read into it other things which common sense might or might not
dictate. Accordingly, I conclude that there is no provision for pro rating the entitlement of 40 hours carer�s leave for the
calendar year 2001 to cover the period from the date of effect of the agreement until 31 December 2001.

10 As to the issue of a pro rata entitlement for part-time employees, the Agreement does make such a provision. It is in Clause 17.
� Part-Time subclause (9). Clause 17. � Part-Time deals with the range of conditions as they apply to part-time officers. It sets
out certain specific issues and how they are to be dealt with. However, as a general proposition, for those conditions not
specified within Clause 17, subclause (9) applies i.e. provisions other than those specified within Clause 17. � Part-Time are to
apply on a pro rata basis.

11 Accordingly, I conclude that the meaning of the terms of the Agreement is that part-time officers are to receive a pro rata
entitlement to carer�s leave. I draw this conclusion on the basis of the words used, not on the basis of any assumptions as to
equity or fair treatment.

12 I have noted the evidence of the respondent as to how it applies certain entitlements and it would appear that in the approach
taken by the respondent to sick leave, which, as I have noted, is not related to carer�s leave, that a pro rating approach is taken
because of the application of the 168 day period specified within the sick leave clause. As to carer�s leave, this is to be dealt
with separately in accordance with the terms of the Agreement, and it is unfortunate that the terms of the Agreement are not
entirely in conformity with what the parties have written in Exhibits 1, 2 and 3. However, according to the authorities in
respect of interpretation the Arbitrator is required to apply the meaning of the words unless there is ambiguity or unless the
application of the meaning of the words would lead to an absurdity. I am not satisfied that there is ambiguity and neither party
argued that the ordinary meaning would result in an absurdity. The parties might disagree as to the equity in the interpretation
of the words used in the Agreement, but this does not constitute an absurdity.

13 Accordingly, I declare that the true interpretation of the Agreement is that carer�s leave is�
1. not to be pro rated for the calendar year 2001; and
2. to be pro rated for part-time officers.

____________________
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2002 WAIRC 05012
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 13 MARCH 2002
FILE NO. PSAC 4 OF 2002
CITATION NO. 2002 WAIRC 05012
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 in respect of the Respondent�s
decision that Aboriginal Police Liaison Officers (�APLOs�) not carry firearms; and
WHEREAS on the 7th and 13th days of March 2002 the Public Service Arbitrator (�the Arbitrator�) convened conferences for the
purpose of conciliating between the parties; and
WHEREAS at the conclusion of conference on the 13th day of March 2002 the matter was unresolved and the Applicant requested
that the matter be referred for hearing and determination; and
WHEREAS the Applicant also sought that the Arbitrator issue an interim order that, until the matter is resolved by arbitration, the
APLOs continue to be trained in the use of firearms and be permitted to carry firearms as per the status quo prior to the directions
given by the Respondent to the APLOs on 1 and 4 March 2002; and
WHEREAS the Respondent objected to the issuing of an interim order, arguing that this is a matter for the Commission of Police to
determine based on operational requirements; and
WHEREAS having considered the requirements of section 32(3)(c) of the Industrial Relations Act 1979 for the making of such
orders the Arbitrator was not satisfied that, in the circumstances, the requirements to issue an interim order had been met and
declined to issue the interim order sought; and
WHEREAS having considered the APLOs expressed concerns for their personal safety, the Arbitrator made certain
recommendations;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
Recommends�

THAT until the substantive matter of APLOs having the ability to carry firearms is determined, the Commissioner of
Police give consideration to�

1. providing firearms support to APLOs in remote areas; and
2. allowing APLOs placed in situations of potential danger the ability to carry firearms.

Provided that the APLOs referred to in points 1 and 2 above have received appropriate firearms training.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05171
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. PSACR 4 OF 2002
CITATION NO. 2002 WAIRC 05171
_________________________________________________________________________________________________________

Result Order re firearms issued
Representation
Applicant Mr P Kelly and with him Ms M Fransen
Respondent Ms C Allman and with her Mr L Clissa
_________________________________________________________________________________________________________
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Reasons for Decision
1 The matter referred for hearing and determination is�

�The Western Australian Police Union of Workers (�the WAPU�) says that�
1. on 1 and 4 March 2002 the members of the WAPU appointed by the Commissioner of Police under s.38 A of

the Police Act 1892 as Aboriginal Aides (�APLOs�) were directed not to carry police issue firearms and that
firearm training would cease; and

2. the direction constitutes a major safety issue for APLOs.
The WAPU seeks an order that the APLOs be provided with the same firearm training and authority to use firearms as
mainstream police officers, that is, to maintain the status quo.
The Commissioner of Police opposes the order as sought and says that whether or not APLOs carry firearms is a matter to
be determined by the Commissioner of Police based on operational requirements and that the operational requirements of
APLOs do not require them to carry firearms.�

2 On 27 March 2002, evidence was presented to the Public Service Arbitrator (�the Arbitrator�) by�
� Michael John Bracey Rae, currently the field officer with the WAPU and previously a police officer for over

32 years, who rose to the commissioned rank of Inspector;
� Gregory Donald Tait, a Senior APLO of 8 years and 7 months service, currently posted to the Beagle Bay

Community, 125 kilometres north of Broome. Mr Tait has been located at that Community since November
2000;

� Gordon Herbert Marshall, a Senior APLO appointed as an APLO 17 and a half years ago and currently posted at
the Bidyadanga Community where he has been for 6 months. Bidyadanga is 180 kilometres from Broome;

� John William Dimer, a Senior APLO holding the position of APLO for 17 years. Mr Dimer is the President of
the Aboriginal Police Liaison Branch of the WAPU and works with the Juvenile Aide Group system dealing
with juveniles frequenting the Perth and Northbridge areas;

� Alan Stephen Kickett, an APLO since August 1996 who works in the Fremantle area;
� Dorinda Rose Cox, an APLO posted to the Kalgoorlie Police Station;
� William John McInerney, a police officer for over 26 years currently involved with the Royal Commission into

Aboriginal Deaths as a liaison officer and involved in the recruitment of APLOs;
� John Keith Gibson, an inspector with the police service who has worked in a number of areas within the police

service for over 33 and a half years;
� Stephen John Robbins, who has been a police officer for 31 years and is Superintendent in charge of Crime

Prevention and Community Support Division which is responsible for a number of areas including Aboriginal
Affairs, Youth, Crime Prevention, and Diversity in Policing; and

� Graeme Trevor Power, a police officer for 34 and a half years who has worked in a number of regions and areas
of police work, currently with the rank of Commander and responsible for the Kimberley, Pilbara and
Murchison � Gascoyne police districts.

3 The Arbitrator has also received into evidence a number of documents relating to the history and work of APLOs. The history
of the work of APLOs within Western Australia commenced in 1975 when the Police Act 1892 was amended to introduce
s.38A which provides:

�38A. Aboriginal aides
(1) The Commissioner of Police and any commissioned officer of police authorized in that behalf by the

Commissioner may, in writing � 
(a) appoint aboriginal persons to be aboriginal aides; and
(b) revoke any appointment made under this subsection.

(2) Any aboriginal aide appointed under subsection (1) � 
(a) shall, except as specified to the contrary in his instrument of appointment, have all of the

powers, privileges, duties and obligations as has any constable duly appointed under this
Act; and

(b) shall receive such remuneration and allowances as are determined by the Minister.
(3) A reference in any other law of the State (not being a law relating to condition of service of members

of the Police Force) to a member of the Police Force shall be read as including an aboriginal aide
appointed under this section.

[Section 38A inserted by No. 18 of 1975 s.3.]
4 Aboriginal aides were to be appointed under the jurisdiction of the Commissioner of Police. Hansard of 17 April and 1 May

1975 demonstrates the concern at the time as to clarity in the roles and purpose to be achieved by Aboriginal aides (as they are
formally titled in the legislation). Hansard shows that it was intended to trial the use of Aboriginal aides in the north of the
State with a view to expanding the programme to other areas. This has occurred over the years and the current complement of
APLOs as they are informally titled, is 104.

5 Documentation provided to the Arbitrator includes correspondence between the parties over recent years as to the role of
APLOs. Exhibit 4, which is a position description for a particular APLO position, demonstrates that the objective of the
position is �To provide a quality Police Service which is sensitive and responsive to the special needs of the Aboriginal and
Torres Strait Islander Communities and to promote trust and an understanding between these groups through the personal
actions of the incumbent and actively practice and encourage proactive interventions aimed at crime prevention and/or
reduction.� The �Context And Scope� of the position is described as follows�

�Role of Section/Unit
The Aboriginal Police Liaison Officers (APLO�s (sic)) within the Western Australia Police Service are directly
responsibility (sic) to the Aboriginal Affairs Branch within the Traffic and Operations Support Portfolio however, are also
stationed within the metropolitan and country police stations.
The APLO contributes to the promotion of the Western Australia Police Service�s Crime Prevention Strategies within the
General, Aboriginal and Torres Strait Islander Communities. In addition, promotes racial harmony by establishing and
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maintaining contact with key Aboriginal Organisations and the General, Aboriginal and Torres Strait Islander
Communities.
The APLO�s (sic) are appointed as aboriginal police aides under the provisions of the Police Act Section 38A and have all
the powers, privileges, duties and obligations of a constable, subject to the restriction that those powers may only be
exercised in respect of persons of Aboriginal descent, except when aiding, assisting or acting at the direction of a sworn
member.
The role of the position (including key relationships)
The role of an APLO is to improve Aboriginal and Police relations by liaising with the General and Aboriginal/Torres
Strait Islander Communities on a regular basis, assist them with police related issues and balance cultural needs with the
Western Australia Police Service and community needs.
The position is delegated tasks by a sworn officer and (sic)
Internal contacts of this position consist of all areas of the Western Australia Police Service as operational contingencies
dictate. External contacts of this position include General, Aboriginal and Torres Strait Islander communities and
organisations; School, Family & Children Services; Ministry of Housing; youth organisations; Neighbourhood Watch and
Industry Watch.
Decision making role
The incumbent is responsible for decisions relative to improving relations between or within the General and
Aboriginal/Torres Strait Islander communities. This may include incidents such as domestic disputes, truancy problems or
alcohol/drug abuse. The incumbent is required to determine the appropriate degree of action to take when confronted with
these situations with the aid of their effective interpersonal and communication skills.
Other matters requiring decisions are directed to the incumbent�s Supervisor or Officer In Charge, Metropolitan/Country
Police Station.�

6 The position description also contains �Accountabilities/Duties� which are:

 � Freq %

1 Improves Aboriginal/Police relations and promotes racial harmony within the General,
Aboriginal and Torres Strait Islander Communities by maintaining regular contact through
attendances at meetings (including schools, youth groups, sporting groups) and other forums
to ensure input of local community concerns into crime prevention and detection.

D 100

2 Promotes the Western Australia Police Service�s Crime Prevention Strategies within the
General, Aboriginal and Torres Strait Islander communities by way of communicating
methods and balancing cultural needs.

D

3 Maintains an awareness of local and cultural diversity issues, including the ability to and
(sic) gain knowledge and understanding of laws and other social conditions, which impact
on Aboriginal/Torres Strait Islander communities.

D

4 Communicate sensitively with members of the public including the Aboriginal/Torres Strait
Islander communities to prevent, where possible, offensive behaviour, violence and potential
crimes.

D

5 Conducts regular police activities including beat/truancy patrols with other APLO�s or
sworn officers to identify potential crime and disorder problems with a view to preventing
these.

D

6 Ensures senior officers are fully informed of any issues that may affect the operations of the
area of responsibility by maintaining regular liaison with those positions.

R

7 Undertakes other duties in relation to liaison functions as directed.

FREQUENCY: D = Daily, W = Weekly, R = Regularly, O = Occasionally, A = Annually�

7 The position description also contains certain selection criteria which include as essential selection criteria: being of
Aboriginal/Torres Strait Islander descent; having knowledge of Aboriginal/Torres Strait Islander societies and cultures;
interpersonal skills; ability to work within a team environment; written and oral communication skills; and an ability to
manage ethical behaviour.

8 The evidence is that APLOs are recruited under different requirements than those that apply to general police officers. For
example, they do not undergo psychological testing. It is the evidence of witnesses called by the respondent that psychological
testing is important in the issue of the use of firearms in that it assesses a person�s ability to make a proper judgment about
when to and when not to use a firearm. There is also evidence that APLOs do not receive the full training which general police
officers receive. APLOs� training involves a six week period of training at the Police Academy whereas general police officers
have a six month training period. APLOs� training includes all of the basic technical training associated with the use of
firearms and there is also training as to the legislative requirements of firearms use but the latter is not to the same extent as
that which applies to general police officers.

9 Exhibit 8 demonstrates that the APLOs� Induction Course 1/93 contained a firearms training component of 12 periods,
totalling 840 minutes, dealing with handling of a range of different firearms and the statutory obligations and limitations in
relation to the use of firearms by police personnel.

10 Correspondence between the parties in Exhibit 5 demonstrates that on 29 April 1997, the WAPU wrote to the Manager
Employee Relations of the Police Service and raised two issues, one of which was �What is the Police Departments (sic) policy
for Police Liaison Officers in the carrying of and or use of firearms and batons�. A response to that letter, dated 24 June 1997,
from Mr Mel Bowler, Manager, Employee Relations Branch, in respect of carriage and use of firearms and batons says�

�Liaison Officers are able to carry batons and firearms provided they have qualified to do so in the same fashion as sworn
police officers.
For further information I refer you to paragraph 3 on page 5 of Senior Sergeant Vivian�s report which deals with this issue
in more detail.�

(Exhibit 5)
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11 Senior Sergeant Vivian�s report, which was also part of Exhibit 5, prepared in 1997, notes that the issue of the role of APLOs
has been contentious for some time. This report says amongst other things�

��
The employment of Aboriginal Police Liaison Officers is to assist Police in a liaison role and not as an enforcement role.
These conditions of employment have been in practice since the inception of the Police Aides Scheme in 1839, (see
attachment A) and as such no structured training was intended for Police Aides. In recent times Aboriginal Police Liaison
Officers have been provided with structured training.
The recruitment of Police Recruits, Aboriginal Police Liaison Officers and Special Constables is treated in very different
ways. Attachment (B). Police Recruits are required to meet higher standards, possess pre-requisites, undergo stringent
training and assessment and meet pre-set levels of physical fitness. Comparison of the lawful roles of the three categories,
however, is very similar. The absence of full structured training for Aboriginal Police Liaison Officers and Special
Constables is (sic) matter that needs addressing by Executive Management.
�
Aboriginal Police Liaison Officers are given one week on instruction in the safe handling of police issue weapons,
including the revolver, long baton, handcuffs and shotgun. This training is deemed an introductory course and follow up
training every six months in Regional Centres is required to maintain the skill requirements. The emphasis of the course is
safe handling of firearms and the use of force, less than deadly force and deadly force. The instruction meets the
requirement for Aboriginal Police Liaison Officers to lawfully use police issue firearms and meets the requirement of
�vicarious liability� issues.
�
CONCLUSION
Aboriginal Police Liaison Officers are currently receiving basic training at a level not previously available to past
APLO�s or Police Aides. The training has been structured to meet the Aboriginal Police Liaison Officers changing role in
the community and the need to �return to the basics� (sic) Over recent years the role of the Aboriginal Police Liaison
Officer has been utilised more in an enforcement role rather than in a liaison role. Many supervisors at Police Stations
look towards APLO�s (sic) as additional strength to their station rather than a preventative or proactive policing role. This
misconception has been most likely been the result of extreme resource and staff shortages and high community
expectations. The Western Australia Police Union too I suspect, have the expectation that Aboriginal Police Liaison
Officers should be trained and conduct themselves in similar roles as mainstream Police Officers (sic) (underlining added)

(Exhibit 5)
12 In 1999, the WAPU wrote to the Deputy Commissioner, Administration of the Police Service raising issues which it sought to

have considered within the review of legislation dealing with the Police Service and, once again, the role of APLOs was the
subject of this correspondence.

13 The Public Service Arbitrator has also received into evidence (Exhibit A) the Western Australia Police Service Strategic Plan
2001 � 2006. The respondent says that the use of lethal force has been removed from APLOs because it is not necessary for
them to perform their role, that the basis of the refocusing of the role of the APLOs, rather than a change in that role, is a
matter raised within the Strategic Plan. Under the heading �Aboriginal Overrepresentation in the Justice System� it is noted
that�

�Western Australia has approximately 54,000 indigenous people or around three per cent of the State�s population.
However, Aboriginal people in Western Australia are grossly over-represented in the justice system both as victims of
crime and as offenders.
Much police contact with Aboriginal people results from a failure of early intervention strategies for at-risk families and
individuals, poor health and substance abuse and the lack of development of appropriate economic and social support.
Contact with Police represents the entry point to the criminal justice system for most people and relationships with the
indigenous population have not been assisted by historical dealings.
In recent years, there have been some excellent local initiatives to improve Aboriginal-Police relationships and to develop
innovative and constructive solutions in partnership with Aboriginal communities. Examples include the refocussing of
the Wardens Scheme and the additional Aboriginal Police Liaison Officers to be provided by the Government.
Nevertheless, there is still an extensive agenda of bridge-building to address, including examination of the extent to which
police practices may exacerbate Aboriginal over-representation in the justice system.
The Police Service is committed to addressing Aboriginal over-representation in the justice system through active
participation in the State�s Aboriginal Justice Plan, and other whole-of-government initiatives linked to our own planning
and service delivery.�

14 One other document presented in evidence, which is of considerable interest in this matter, is a copy of a Memorandum of
Understanding between the Beagle Bay Aboriginal Community Incorporated and the Western Australia Police Service, North
Eastern Police Region (�Kimberley Police�) Kimberley District Police Office (Exhibit 10). This agreement is for the purpose
of facilitating the manning of the police post at the Beagle Bay Aboriginal Community. In this agreement the Western
Australia Police Service undertook that an APLO would be stationed full-time in the Dampier Peninsular and this officer
would be responsible for assisting wardens and community members throughout the Dampier Peninsular and, most
importantly, would be �responsible for the provision of relevant police services at the community, save for supervision by the
Kimberley District Office� and for patrols which were to be undertaken from the Broome Police Station and Kimberley
District Office. Clearly this document demonstrates that the Beagle Bay Community has reason to believe that it has an officer
engaged in �police services� at their community not simply someone there to act as a liaison officer.

15 A number of issues clearly arise in this matter. Firstly, the role originally envisaged for APLOs was substantially a liaison role.
That role is reflected in current position descriptions. Secondly, over the years APLOs have been utilised not simply as a
liaison between the Aboriginal community and the police service but as operational officers within their various stations. This
appears to have been an inappropriate deployment at least partly based on a shortage of police officers in some areas. Thirdly,
their uniform, for all intents and purposes, is identical to the uniform of a general police officer. Fourthly, they have carried
firearms for some years now and received training in the use of firearms. They have undertaken activities side by side with
general police officers as if they were such police officers.
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16 However, what has occurred, apparently out of the blue, as it were, is that a direction was issued by Acting Assistant
Commissioner Metropolitan Region D J Parkinson on 1 March 2002 which said that�

�It has been bought (sic) to my attention that some Aboriginal Police Liaison Officers have been seen carrying Police
Issue Firearms, this is contrary to Instructions from Police Service Command and the practice is to cease immediately.�

(Exhibit 7)
17 I note that nothing was put to me to indicate that APLOs carrying firearms was contrary to instructions at that point. On the

contrary, the material before me suggests that APLOs� training in the use of, and access to, firearms was accepted practice.
18 The message was then conveyed to all officers in charge of stations and sections and to APLOs on 4 March 2002 in the

following terms�
�In conformity with instructions from Police Service Command, Acting Assistant Commissioner Parkinson has directed:
ABORIGINAL POLICE LIAISON OFFICERS ARE NOT TO CARRY POLICE ISSUE FIREARMS. For Immediate
Compliance�.

(Exhibit 7)
19 APLOs then received emailed instruction that until further notice they were not to carry a police issue firearm and that they

would not be deployed to have contact with the public and they were to have their roles reviewed. On 7 March 2002, all police
sworn officers and unsworn officers were advised that it was never the purpose in recruiting APLOs that they be brought into
the police service to be utilised as mainstream front line police officers but that they were to undertake vital community liaison
functions. A meeting was then arranged with APLOs in Perth at which they were given further instruction as to their role and
the equipment they were to have access to including batons and handcuffs, and they were issued with a letter dated 11 March
2002. It is suggested by the respondent that this letter constitutes the new instrument of appointment. This document sets out
the role for APLOs as contained within the Commissioner of Police�s Standing Orders which notes that�

�None of the above includes a requirement for you to engage in any activity or task that involves enforcement or take
(sic) risks with your personal safety and, therefore, there is no need for you to carry firearms. Your specialist role in this
Agency is not isolated as there are many mainstream officers who undertake specialist activities and who do not carry or
have access to firearms.�

(Exhibit 7)
20 There is evidence that after some years of consideration, a programme has been put in place to assist APLOs who wish to

become general sworn officers to apply to do so, to undertake the necessary training, to be given credit for years of service to
enable their movement through the ranks without starting again as if they are fresh to the police service, and providing an
opportunity for them to revert to being APLOs if they should wish to do so.

21 However, this does not alter the fact that APLOs have been working within the community for a number of years in
circumstances where, for all intents and purposes, they are indistinguishable to the public from general police officers. In
isolated areas such as Beagle Bay and Bidyadanga, they are expected to operate without the day to day supervision of general
officers and are not able to readily receive support in emergency situations.

22 There are a number of points that need to be made. Firstly, APLOs have performed a worthy and valuable role within the
community. However, they are not general police officers and yet the greater utilisation of them in a role beyond liaison in the
past has apparently been condoned. They have had the use of, and training in the use of, firearms in support of that work. To
refocus their work on liaison and to remove their access to firearms has now caused difficulty for them in that, within the
community generally, they have had a status more akin to that of a police officer and now that status is effectively being
reduced. While not necessarily needing to draw their firearm, they have gained some comfort as to their personal security from
having access to firearms and carrying them in particular circumstances. They believe that public and general knowledge of
them no longer carrying firearms will make them targets and less able to control situations than previously. However, the
Commissioner of Police has, through his officers directed that they are no longer to intervene in situations as they have in the
past. If they find themselves in difficult circumstances, they have been directed to withdraw and call for assistance. However, it
is fair to say that the APLOs have been placed in an unenviable position.

23 Furthermore, and of real significance, is that the handing of this change in a significant aspect of APLO�s status and security
has been far from ideal. Out of the blue, instruction has been issued that they are not to carry firearms. Only after the matter
was the subject of protest by the APLOs and after a conference before the Arbitrator, were there discussions where the
situation was explained and clarified and they were given further instructions as to how to conduct themselves. It is not
surprising in these circumstances that the APLOs have found themselves frustrated and concerned for their safety. They should
never have been placed in a situation where instructions were received in this way without an opportunity for refocusing their
role and then, if necessary, given appropriate retraining or assistance. Further, to simply remove their firearms whilst leaving
them in a position where they are identifiable for all intents and purposes as general police officers is most unhelpful. I note,
however, that APLOs still have access to batons and handcuffs, but clearly these do not meet the same purpose as a firearm.

24 Whilst I appreciate that the APLOs would prefer the security of having a police uniform and the ability to carry a firearm, they
are not police officers in the general sense and it is within the power of the Commissioner of Police to refocus and redirect
their work on the same basis as he has that power in respect to any other officer. In accordance with the legislation, APLOs are
constables, but that status is subject to certain restrictions. If it is the desire of the Commissioner of Police to utilise particular
officers and other resources in a particular way for a purpose which is clearly desirable then the Commissioner of Police ought
be able to do so provided that any change is managed in such a way as to ensure that the safety of the affected personnel is not
jeopardised and provided that fairness is afforded them.

25 It is within the power of the Commissioner of Police to redirect the work of APLOs to ensure that they are not simply used to
top up resources in operational work. The legislation allows the Commissioner of Police the discretion to utilise APLOs as
aides to the police service in a liaison officer role, not as second class police officers. However, in bringing about change, other
associated issues need to be dealt with. Issues such as identification of the APLOs as police officers because of their identical
uniforms; information and/or training aimed at assisting in refocusing their role; instructions to officers in charge as to the
appropriate deployment of APLOs, and a planned process of co-ordinating these changes with well publicised opportunities
and assistance for APLOs to apply and be considered for appointment and training as sworn officers, � i.e. a package of issues
allowing transition, not a one off, out to the blue, announcement removing the long standing access to firearms.

26 In all of the circumstances, I intend to issue an order that APLOs have training for and authority to use firearms under the same
circumstances as existed prior to 1 March 2002, to enable the Commissioner for Police to deal with all matters associated with
the role and work of APLOs in a properly managed and fair manner.

27 Notwithstanding the resolution of those issues, the situation of APLOs posted to isolated communities where they do not have
immediate access to support needs special consideration. Senior APLOs Tait and Marshall gave evidence of the special
circumstances applying to APLOs posted to such isolated Aboriginal communities. Clearly, they require special consideration
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unless the respondent intends to not utilise APLOs in those posts, but to appoint sworn officers to undertake the role they
perform. Commander Power indicated that there would be good reason for APLOs to have access to firearms in places such as
Beagle Bay and Bidyadanga. One would have thought that if psychological testing is a real issue and is appropriate before
firearms are issued to individuals, then that needs to be addressed. APLOs should not be returned to isolated communities
where they do not have immediate backup available without access to firearms in appropriate circumstances. I intend to issue
an order to provide for APLOs posted to isolated communities, without the immediate support of a police officer, to have
access to firearms and the necessary training, subject to them being given appropriate psychological testing.

_________

2002 WAIRC 05183
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 8 APRIL 2002
FILE NO. PSACR 4 OF 2002
CITATION NO. 2002 WAIRC 05183
_________________________________________________________________________________________________________

Result Order re firearms issued
_________________________________________________________________________________________________________

Order
HAVING heard Mr P Kelly and with him Ms M Fransen on behalf of the applicant and Ms C Allman and with her Mr L Clissa on
behalf of the respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders that�

1. The respondent shall forthwith provide Aboriginal aides (Aboriginal Police Liaison Officers) with training in the
use of and authority to use, firearms in the same manner and in the same circumstances as applied immediately
prior to 1 March 2002.

2. Order 1 shall remain in operation until the range of issues associated with the refocusing of the role of Aboriginal
aides is dealt with. Such issues include: the uniform required to be worn by Aboriginal aides; the directions to
officers in charge as to the appropriate deployment of Aboriginal aides; information and/or training for Aboriginal
aides aimed at assisting in refocusing their role; assistance given to Aboriginal aides in considering the
opportunity for applying to become sworn officers; the special circumstances applying to Aboriginal aides posted
to remote Aboriginal communities.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

SECTION 80 (E)—Notation of—

Applicant Respondent Number Commissioner/
Board Member Result

Civil Service Association Health Department of Western Australia PSAB 6/2001 Scott C,
Ms D Robertson,
Mr G Edwards

Discontinued by
Leave

Civil Service Association Department of Agriculture P 24/2001 Beech SC Discontinued
Civil Service Association Commissioner, Main Roads WA P 33/2001 Scott C Dismissed
Civil Service Association Hairdressers� Registration Board of Western

Australia
P 56/2001 Scott C Dismissed

Civil Service Association Director General, Department for Community
Development (Formerly The Department of
Family & Children�s Services)

P 3/2002 Scott C Dismissed

Civil Service Association Board of the Western Australian Centre for
Pathology Research (Pathcentre)

P 4/2002 Scott C Dismissed
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INDUSTRIAL MAGISTRATE—Complaints before—
THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
IN CHAMBERS

Claim No. M 397 of 2001
Date Heard: 27 February 2002
Date Delivered: 13 March 2002

BEFORE:  G. Cicchini I.M.
B E T W E E N :

David Francis Halpin
Claimant

and
Western Australian Mint

Respondent
Appearances:
Mr P Mullally of Workclaims Australia appeared as agent for the Claimant (the Respondent in this application).
Mr D Cronin instructed by Messrs Freehills, Barristers and Solicitors, appeared for the Respondent (the Applicant in this
application).

Reasons for Decision.
On 6 December 2001, the Claimant filed a �claim� being the initiating process in this action alleging that the Respondent has failed
to comply with the terms of a workplace agreement.  The claim is one brought pursuant to section 50(1) of the Workplace
Agreements Act 1993 (the Act).  The claim form did not include within it or  have attached to it a certificate as required by section
54(1) of the Act.
Relevantly, section 54 of the Act provides�

Disputes procedures to be followed
54  (1) A person who brings an action under section 50 in respect of a workplace agreement must include in the claim a

certificate under subsection (2).
(2) The certificate must state either � 

(a) that there are no relevant provisions in the workplace agreement that relate to the resolution of the
matter in dispute; or

(b) that there are such provisions and the claimant has, so far as is possible, complied with them,
and must be given in accordance with any requirements of the regulations.

(3) The court is not to make an order under section 57 unless a certificate under this section has been given and
the court is satisfied that the certificate has been correctly given.

The Respondent filed a response on 21 December 2001.  In its response it submitted that�
�The Court does not have jurisdiction to hear the complaint.  To the extent that the Court may have jurisdiction, it cannot
grant the relief sought against the respondent.�

The matter then proceeded to a pre-trial conference before the Clerk.  The matter did not resolve at that stage and the Clerk issued
directions for the future conduct of the matter.  In consequence of the directions given, the Claimant filed his outline of claim on
23 January 2002.  The Respondent filed its outline of defence on 11 February 2002.  In paragraph 2 of its outline the Respondent
said�

�The respondent maintains that there has been no breach of the workplace agreement, but in any event, mandatory
statutory prerequisites to the Court having authority to hear the complaint have not been complied with and therefore the
claim is a nullity and the Court has no authority to hear and determine the complaint.�

By its interlocutory application filed on 15 February 2002, the Respondent asks that the claim be dismissed for want of jurisdiction.
In that regard the Respondent has repeated its contention contained in its response and outline of defence that this Court is without
jurisdiction to hear and determine the claim.  To support its argument the Respondent relies on my unreported decision in Ahearn v
Wesfarmers C.S.B.P. Limited No CP 70 of 1996 delivered on 17 July 1996, which dealt with the very same issue.  In that matter I
said at pages 25 and 26 of the transcript�

�� the certificate is required as a prerequisite to the court determining the matter.  It is a fundamental threshold
requirement in its terms, and it is clear and unequivocal ��
�� there is a procedural irregularity here relating to a mandatory requirement.
In the case of Shannon v Ackland (1990) 55 SASR at 125, the court said:

�Procedural requirements which are mandatory� � which this is � �in character require strict compliance.�
There hasn�t been strict compliance here.
The complaint laid in such circumstances is a nullity and equates to a complaint laid without authority by an unauthorised
person.  See Owens v Minoprio (1942) 1 KB at 159.�
�The complainant now seeks to amend.  In my view it cannot amend a nullity.  You can�t fix up something that simply
doesn�t exist.�

My decision in Ahearn was made in the context of my dealing with a complaint brought pursuant to the provisions of the Justices
Act 1902.  The procedure by which this Court now deals with such matters is that provided for by subsections 81CA(1) and (2) of
the Industrial Relations Act 1979.  By force of those provisions the Industrial Magistrates� Courts (General Jurisdiction)
Regulations 2000 now govern the procedure.  The procedure set out in the regulations is essentially a civil procedure.  It follows
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therefore that the references to �complaint� contained within the Respondent�s response and outline are inappropriate.  The change
in procedure between the time that Ahearn was decided and the present does not, however, render nugatory the Respondent�s
contention on this issue.
Mr Mullally, for the Claimant resists the Respondent�s argument.  He submits that if the Court has proper regard for the provisions
of section 54(3) of the Act then the late filing of a certificate under section 54(1) is permissible.  He argues that section 54(3) only
has the effect of precluding orders being made pursuant to section 57 of the Act until such time as the requisite certificate is filed.
The requirement for a certificate to be given is no more than an administrative obligation that once given enlivens the Court�s
ability to make orders.  The certificate can be given at any time after the initiating process has been lodged.  He accordingly submits
that the claim ought not to be dismissed and that the Claimant be given the opportunity to file the requisite certificate.
In my view there is no force in Mr Mullally�s argument.  Section 54(1) of the Act is quite explicit in its terms.  It directs that a
person who brings an action under section 50 �must include in the claim� (my emphasis added) a certificate under section 54(2).
Section 54(2) sets out what the certificate must state and further requires that the certificate be given in accordance with any
requirement of the regulations.  I take that to be a matter that goes to form.  There are no regulations in that regard and accordingly,
there is no specified form.
Section 54(3) instructs the Court not to make an order unless a certificate has been given and the Court is satisfied that the
certificate has been correctly given.  The Court is required thereby to consider whether the certificate given has been correctly
given.  That matter must be considered and determined prior to any order being made in favour of the Claimant.
I reject Mr Mullally�s argument that the certificate can be filed at any time prior to an order being made.  He contends that the
certificate can be filed following a hearing but prior to an order being made.  I disagree.  I say that because the issue of whether a
certificate has been correctly given may be a live issue in dispute between the parties.  Evidence would need to be given in relation
to the same.  That would not occur if one took the approach that Mr Mullally suggests.  The provision of the certificate is more than
a mere administrative requirement.  Its provision is a mandatory initiating requirement, which enlivens the jurisdiction of this
Court.
The scheme of section 54 of the Act is such that it is aimed at ensuring that a matter does not come before the Court prematurely.
A matter can only come before the Court if there are no relevant provisions in the workplace agreement that relate to the resolution
of the matter in dispute or, alternatively, if there are such provisions that the claimant has so far as is possible, complied with them.
The section is, therefore, aimed at ensuring that any alternate resolution process is undertaken prior to the institution of
proceedings.  Proceedings are a last resort and contingent upon the dispute resolution process having been undertaken where
available.  It follows therefore that any action brought pursuant to section 50(1) is contingent upon such taking place where
available and a certificate being given that it has taken place or, alternatively, contingent upon a certificate being given that such is
not available.  Accordingly, it can be seen that the whole action is predicated upon a certificate being given at the commencement
of proceedings.  The certificate must be given from the outset in order to enable this Court to deal with the matter.  Indeed the
words of section 54(1) expressly require it.   An action commenced without a certificate ignores not only the clear direction of the
Act, but also its purpose and its scheme.  Indeed, the very issues as to whether there was such a procedure available and if available
whether such procedure was followed may very well be the subject of controversy which can only be resolved on the evidence.
Accordingly, any suggestion that the certificate can be filed subsequent to the initiating process and even as late as after the hearing
of evidence, but before the pronouncement of orders, cannot be correct.  I therefore find that the failure to provide a certificate is
not something that can be cured subsequent to the filing of the initiating claim.  I am fortified that that is what parliament intended
because when the Act came into force the procedure under the Industrial Relations (Industrial Magistrates Courts) Regulations
1980 which then applied did not facilitate the filing of a certificate after the lodgement of the complaint.  The procedure was
essentially a criminal procedure as provided for by the Justices Act 1902.  There was no process available under that procedure for
the filing of documents beyond complaints and witness summonses.  There was simply no mechanism to enable the filing of a
certificate.  Accordingly a certificate could only be given when the complaint was lodged.  That reflects the direction given in
section 54(1).
In my view Ahearn was properly considered and determined.  It continues to have application notwithstanding the change in
procedure.  I conclude, therefore, that this Court has no jurisdiction to hear and determine this matter.  Subject to any further
argument that may be put to me, I propose to strike out the claim for want of jurisdiction.  In my view, that is the correct order to be
made.  The striking out of the claim does not mean that the matter has been dealt with on its merits.  On the face of it, and subject to
any further argument on the issue, I cannot see any bar to the Claimant commencing a fresh action provided that he complies with
the time limitation period in section 56 and the certification requirement in section 54(1).

G CICCHINI
Industrial Magistrate

THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No M 284 of 2001

Date Heard: 21 February 2002
Date Delivered: 7 March 2002
BEFORE:  G. Cicchini I.M.

B E T W E E N :
The Australian Liquor, Hospitality and Miscellaneous Workers Union,

WA Branch
Claimant

and
Burswood Resort (Management) Ltd

Respondent
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Appearances:
Mr J Rosales-Castaneda, of Counsel, appeared for the Claimant
Mr DM Jones of the Chamber of Commerce and Industry of Western Australia (Inc) appeared as agent for the Respondent.

Reasons for Decision.
The Facts
The Respondent is, and was at all material times, a corporation carrying on business in Western Australia.  It manages the
Burswood International Resort Casino.
The Claimant is an organisation of employees (a union) registered pursuant to the provisions of the Industrial Relations Act
1979 (WA).  The Respondent on or about 16 February 1995 employed one of its members, namely Pamela Donathy.  Since 3 June
1996 she has been employed in the dry-cleaning department as a Laundry Attendant Grade 2.
At the material time (5 December 2000) Ms Donathy�s employment with the Respondent was governed by the Burswood
International Resort Casino Employees Industrial Agreement 2000 (the agreement) which was registered by the Western Australian
Industrial Relations Commission on 30 December 1999.
By letter, which is undated but transmitted by facsimile on 5 October 2000, Paul Justice, an organiser with the �Burswood Resort
Union of Employees� (BRUE) wrote to the Respondent seeking approval to hold a paid union meeting on 5 December
2000 between the hours of 9.00 am and 12 noon.  The request was purportedly made pursuant to clause 34 of the agreement.
On 16 October 2000, Mr Paul Kennedy, on behalf of the Respondent, replied in the following terms�

�Dear Mr Justice
I acknowledge receipt of a facsimile transmission dated 5 October 2000 via your organisation from �BRUE�, wherein
notification is purported to be given of a Union meeting on 5 December 2000 pursuant to the Burswood International
Resort Casino Industrial Agreement 2000.  As you are aware, �BRUE� is not a registered party to this industrial
instrument and has no standing to give such notice.
Provided the necessary requirements of Clause 34 of the Industrial Agreement are appropriately complied with,

including correct notification, I have no difficulty with the date you have suggested.  I trust you will advise me of your
further arrangements as the date gets closer.  Unfortunately, I am unable at this stage to provide a venue for this meeting.
Yours sincerely�

On 23 October 2000, Mr Justice again wrote to the Respondent, however, this time in his capacity as an organiser with the
Claimant.  He said in his letter�

�Dear Mr. Kennedy
I am writing in regards to the paid Union meeting that the Australian Liquor Hospitality and Miscellaneous Workers
Union is entitled to under clause 34 of the Burswood International Resort Industrial Agreement 2000.
As previously advised the Union intentions to hold the paid Union meeting on the 5th December 2000 between the hours
of 9.00 am and 12.00 pm.  I note in your letter dated 16th October that this date is expectable (sic) to the company.  As
you are unwilling at this stage to provide a venue if you cant provide this undertake by the 30th October the Union will
make it�s own arrangements.
If there is anything you wish to discuss regarding the contents in this letter please contact me on 9388 5400 or fax
9382 3986�

The Respondent did not reply.
BRUE in its capacity as �a section of the LHMU� advertised that a paid union meeting was to be held at G.O. Edwards Park
(opposite Burswood on Great Eastern Highway) on Tuesday, 5 December 2000 between the hours of 9.00 am and 12 noon.  The
reason given for holding the meeting was, inter alia, to discuss the renewal of the industrial agreement.
In its flyer to employees concerning the meeting, BRUE, in its capacity of being a section of the Claimant made the following
statement�

�All employees are encouraged to attend this important meeting.
Employees covered by the Industrial Agreement who are rostered to work during the meeting time will be paid for
attending the meeting
BRUE wrote to Burswood asking that AWA employees who are rostered to work also be paid for attending.  Burswood
has refused.

BRUE members and
Non-members welcome.�

(my emphasis added)
Employees were also advised that between 10.45 am and 12 noon there would be a sausage sizzle.
The meeting was, in fact, held on 5 December 2000 between the hours of 9.00 am and 12 noon at the place indicated.  Pamela
Donathy attended that meeting.
Mr Justice testified that the actual meeting time was reduced because attendees had to change from their uniforms to ordinary
clothing prior to the meeting and then change back into their uniforms following the meeting.  He told the Court that the formal part
of the meeting, which included the delivery of speeches, concluded by 10.45 am.  Thereafter union business continued in the
collection of signatures for petitions whilst the sausage sizzle took place.  Employees left the meeting by about 11.30 am so as to
ensure that they were ready for duty at 12 noon.
At noon, Pamela Donathy returned to her workplace following the meeting.  Upon her return to her workplace she went to the staff
dining room in order to take her half hour lunch break.  Her supervisor prevented her from doing so, and instructed her to return to
work.  She returned to work as instructed.  She remained at work until 2.25 pm, being her normal finish time.
On the material day Ms Donathy had been rostered to work between 6.00 am and
2.25 pm.  On that day as on other days when she commenced at 6.00 am she was routinely rostered to take lunch at, or reasonably
close to, 11.25 am.  That had been the case since at least October 1999.  The lunch break was for 30 minutes in accordance with
clause 16(1) of the agreement.
Pamela Donathy was paid ordinary time rate of pay for that day.  She was paid her ordinary rate of pay for her work carried out
between 6 am and 9 am and that carried out between 12 noon and 2:25 pm.  She was also paid her ordinary rate of pay for the
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period 9 am to 11.25 am whilst at the meeting.  She was not paid for her lunch break, which was rostered during the later part of the
meeting.
Ms Donathy�s attendance at the meeting occurred with the concurrence of the Respondent.
The Issues
The Claimant contends that Ms Donathy was entitled to be paid for the full 3 hours during which the meeting took place.  It says
that she was entitled to have her lunch break following the meeting and that the Respondent�s refusal to let her have her lunch break
following the meeting resulted in Ms Donathy working the full day without a lunch break.  As a consequence she is entitled to be
paid penalty rates in accordance with clause 16(1)(a) of the agreement for her work following the meeting.
Clause 16(1)(a) provides:

16.  MEAL AND REST BREAKS
(1)  (a)  Each employee, other than those employed in the classifications of Inspector and Croupier/Dealer, shall be entitled

to an unpaid meal break of not less than 30 minutes nor more than 60 minutes which shall commence after
completing not less than one hour 30 minutes and not more than 6 hours of any rostered shift.  Provided that
where it is not possible to grant the meal break during the above prescribed period, the said meal break shall
be treated as time worked and the employee shall, in addition to ordinary time rates, be paid 50 per cent of
the ordinary hourly rate applying to such employee, until such time as the employee is released for a meal, or
until the completion of the rostered shift, whichever is the sooner.

(my emphasis)
The Respondent paid Pamela Donathy the ordinary rate of pay for the 2.5 hours she worked following the meeting.  The Claimant
says that the Respondent, in fact, paid Pamela Donathy $29.56 for that period when it should have paid her $44.33 in accordance
with clause 16(1)(a) of the agreement.  Accordingly it claims the difference of $14.77, which it says is owing to its member.
The Respondent denies that it has breached the agreement.  It also denies that it is liable to pay the $14.77 claimed.  The
Respondent rejects the claim on two grounds.  They are:

1. That the meeting held on 5 December 2000 was not a meeting held pursuant to clause 34(4) of the agreement.
Accordingly the claim which is contingent upon the worker�s right to be paid for attendance at a meeting held pursuant
to clause 34(4) cannot succeed: and

2. In the alternative, if it is found that the meeting is one within the ambit of clause 34(4), that Pamela Donathy was
nevertheless not entitled to a lunch break following the meeting as she had already taken her lunch break during the
course of the meeting.

Determination of the Issues
I shall deal firstly with the issue of whether the meeting held on 5 December 2000 was one held pursuant to clause 34(4) of the
agreement.  In that regard a consideration of clause 34(4) is required.  It provides:

34. UNION DELEGATES AND MEETINGS
(1) �
(2) �
(3) �
(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in

accordance with the following conditions:
(a) At least fourteen days� written notice of such meeting is given to the Company by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Company being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.
A consideration of the clause in the light of the correspondence passing between the parties (as contained in exhibit 4) reveals that
subparagraph (a) of clause 34(4) was not complied with.  The Secretary of the union did not give written notice.  There was a
fundamental flaw in the process in that regard.
In his letter to Mr Justice dated 16 October 2000, Mr Kennedy, on behalf of the Respondent made it patently clear that strict
compliance with the provisions of clause 34 was required.  Any approval was subject to the same.
The letter to the Respondent dated 23 October 2000 from Mr Justice, in his capacity of organiser with the Claimant, did not comply
with the requirements of the clause.  Accordingly, there was never any approval granted to hold the union meeting.
There can be no doubt that, as a matter of fact, a meeting organised by the Claimant was held on 5 December 2000.  There is also
no denying that the Respondent authorised its employees to attend the meeting and that it paid them for their rostered work time
spent at the meeting.  However, the Respondent was never under any obligation to do so. The Respondent�s act of allowing its
employees to attend the meeting and paying them for their time there resulted not from any legal obligation but rather because it
chose to do so.
The prerequisite requirement of proper notice to hold the meeting was never given.  Accordingly, approval to hold the meeting
pursuant to clause 34 was never obtained.  The meeting was not held under that provision.  The meeting that proceeded was not a
meeting falling within the auspices of clause 34.  It was a meeting held with the acquiescence of the Respondent but falling outside
the agreement.  Accordingly, therefore, the claim made pursuant to clause 16(1)(a) falls away given that it is contingent upon
Pamela Donathy attending a meeting held pursuant to the provisions of clause 34 of the agreement
I must say that I accept generally the submissions made by the Respondent on the issue.
Even if the Respondent had not been successful on that issue, it is evident that the Claimant�s claim cannot succeed in any event.  I
say that because clause 34(4)(c) provides that payment at ordinary time rate of pay is to be made for the period that employees were
rostered.
In this case Pamela Donathy was rostered to work until 11.25 am.  Her entitlement to pay was up until that time.  She then took a
lunch break between 11.25 am or 11.30 am until 12 noon.  She chose to have her lunch at the park.  She did not present herself at
the Respondent�s cafeteria.  Had she done so, the employer would have been required to supply her with a meal free of charge
pursuant to clause 17 of the agreement.
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The Respondent�s obligation was to pay her for such period of the meeting that she was rostered to work.  Indeed that was within
the contemplation of the Claimant.  In its notice to employees the Claimant said:

�Employees � who are rostered to work during the meeting time will be paid for attending the meeting�.
The corollary of that is that if an employee was not rostered to work during the meeting, such employee would not be paid.
In this case, Pamela Donathy was not rostered to work for the period 11.25 am or 11.30 am to 12 noon.  That was her lunch break.
She was not entitled to be paid for that period.  Indeed she was not paid for that period.  In that regard I accept the evidence of Ms
Drimatis on behalf of the Respondent.  I accept her explanation with respect to exhibit 5.  I accept that a close consideration of the
same reveals that Pamela Donathy was not paid for the lunch period during which she attended the meeting.  I accept her evidence
that the payslip is partially misleading.
It follows, therefore, that on the material date Ms Donathy took her lunch break prior to her return to her workplace.  Accordingly,
she was not entitled to another lunch break.  Further, there is no evidence to suggest that her roster had been changed and that she
was entitled to take her lunch break from 12 noon to 12.30 pm.  Clause 34 does not have the effect of changing or displacing the
rostering arrangements.
In my view clause 34(4)(c) does not permit the interpretation sought by the Claimant.
I find that the Claimant has failed to prove its claim.
G CICCHINI
Industrial Magistrate

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 04922

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MARK ASHWELL BARRATT, APPLICANT

v.
ROBERT BRYCE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 7 MARCH 2002
FILE NO/S. APPLICATION 1314 OF 2001
CITATION NO. 2002 WAIRC 04922
_________________________________________________________________________________________________________

Result Claim for contractual benefits allowed in part. Respondent ordered to pay the Applicant $300.00.
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Mark Ashwell Barratt (�the

Applicant�) claims that he is owed the following benefits to which he is entitled under a contract of employment, not being a
benefit under an award or order�

(a) one week�s pay in lieu of notice, being $500.00;
(b) $1,692.42 being pay owed for 166.42 hours accrued annual leave paid at the rate of $12.50 per hour rather than

$22.68 per hour.
Background

2 The Applicant in his application named the Respondent as Mr Robert Bryce. Mr Bryce is the dealer principal of Compass Ford
Pty Ltd. However, it is common ground that the Applicant was employed by Compass Ford Pty Ltd (�the Respondent�). The
Applicant first commenced employment in June 1999 until Friday, 22 June 2001. At the time his employment came to an end
he was employed as a salesman at the Busselton car yard. On Friday, 22 June 2001, he informed Mr Bryan Rogan at the
Respondent�s Bunbury office that he wished to terminate his employment. The Applicant gave two weeks� notice. It is not in
dispute that the Applicant advised Mr Rogan that he would work the two week period to finish his (the Applicant�s) �deals and
tidy up loose ends�.

3 It is also common ground that the Applicant had secured employment with a competitor of the Respondent. The competitor
also has a car yard in Busselton. Mr Rogan informed the Applicant that he should return to the Busselton yard, �pack up his
desk�, leave all documents including client information and to leave the dealership by the end of the day. The Applicant
commenced his new position on Monday, 25 June 2001. The Applicant says that but for the action of the Respondent he had
not intended to start his new job immediately as he intended to work out the period of notice.

4 On termination the Applicant received the following gross payments from the Respondent:
(a) Normal pay 16 hours @ $12.50 (being pay owed until 22 June 2001) $200.00
(b) Accrued annual leave 166.25 hours @ $12.50 $2,078.13
(c) Commission $952.00

A few days later he received a further payment of $500.00 (gross) for one week�s pay in lieu of notice.
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The Applicant�s Evidence
5 The Applicant initially claimed that he was entitled to be paid two weeks� pay at the rate of his average commissions, being a

total of $22.68 per hour. At the hearing, the Applicant amended his claim for notice pay to claim one week�s pay at the retainer
rate of $12.50 per hour or $500.00 per week. The Applicant claims that he was entitled to be paid two weeks� pay because he
gave two weeks� notice to terminate his employment contract. The Applicant however conceded when cross-examined that two
weeks prior to giving notice he reached agreement with Mr Bryce, that his retainer rate of pay be reduced from $500.00 per
week to $400.00 per week. Further the Applicant did not dispute that it was agreed the new retainer rate was to take effect prior
to 22 June 2001.

6 In relation to the Applicant�s claim that he is owed $1,692.42 as pay for accrued annual leave, the Applicant adduced evidence
that he took eight hours� annual leave in a pay period ending on 9 May 2001 and was paid eight hours� pay @ $22.68 for
annual leave. He testified that he was aware that it was company policy to average commissions paid in the past 12 months and
to pay annual leave at that average rate. The Applicant also adduced evidence that he took annual leave on one other occasion
whilst employed by the Respondent. In the pay period ending 8 November 2000 he took 16 hours� annual leave and that leave
was paid at the rate of $25.60 per hour. Accordingly the Applicant claims that he was entitled to be paid for annual leave
accrued on termination at an average rate of commission. He says that as his average rate of commission was $22.68 in May
2001, that rate that should have been applied when his accrued annual leave was paid on termination.

7 The Applicant concedes that whilst employed by the Respondent that no information was provided to him in relation to rate of
pay that may be paid for accrued annual leave on termination.

The Respondent�s Evidence
8 The Respondent opposes the Applicant�s claims. The Respondent says that in relation to the claim for notice pay, that there is a

practice in the motor industry that where a salesman resigns to take a position with a competitor they are required to leave
immediately on giving notice. The Respondent says that the Applicant started his new job on the next working day after he
tendered his resignation so that the payment of $500.00 pay made by the Respondent as notice pay was reasonable. Further the
Respondent says that the Applicant was not paid the correct retainer rate on termination, it says that he should have been paid
$400.00 notice pay not $500.00.

9 As to the claim for pay said to be owing in respect of accrued annual leave, the Respondent says that whilst the Respondent
pays its employees for annual leave during the currency of their employment at an average commission rate, that is not the case
for accrued annual leave paid on termination. The Respondent says that it has the discretion to make payments at the higher
rate of pay but does not do so in circumstances where an employee leaves to work for a competitor in the area.

10 Mrs Louise Tarrier testified that she is employed by the Respondent. She holds the position of Accountant. In that capacity she
prepares employee pays. Mrs Tarrier said that she was informed by Mr Rogan on 22 June 2001 that the Applicant had resigned
by giving two weeks� notice. She said she was also informed by Mr Rogan that the Applicant was asked to leave immediately,
as the Applicant intended to start work for a competitor on the next Monday. She arranged to pay the Applicant one week�s
notice pay. She said she did so because it was her view that he (the Applicant) had no intention of working his period of notice
and payment of one week�s pay in her view appeared fair remuneration. Mrs Tarrier also testified that she calculated and
arranged for the Applicant to be paid termination pay on the basis of a retainer rate of $12.50 per hour (or $500.00 per week)
as she had not at that time been informed that the Applicant and Mr Bryce had re-negotiated the Applicant�s retainer rate of
pay.

11 As to the claim in respect of annual leave, Mrs Tarrier testified that the reason why annual leave taken during the currency of
employment is paid at a rate that takes into account average commissions paid in the previous 12 months is to encourage sales
people to take holidays when they fall due. She also said that it was company policy to pay accrued annual leave at the retainer
rate on termination but that the Respondent retained a discretion in an appropriate case to pay a higher rate of pay. She said
that since she commenced employment on 8 January 2001 she has paid termination pay to five sales people. She said one had
not accrued any annual leave, two had their accrued annual leave paid at the retainer rate and two had their accrued annual
leave paid at the higher average commission rate of pay. Of the latter two, she said both gave lengthy periods of notice and
were leaving the area. She also said that of the two sales persons who had their accrued annual leave paid at the higher rate of
pay, neither had obtained employment with a competitor. She also said that the decision as to what rate of pay should be paid
was not made by her, that she was informed by Mr Bryce as to whether an employee should be paid the retainer rate or the
commission rate when calculating accrued annual leave payments on termination.

Legal Principles
12 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the Applicant to establish that the

subject of the claim is a benefit to which the Applicant was entitled under his contract of employment. In that regard, it is for
the Commission to determine the terms of the contract of employment and to ascertain in a juridical manner, whether the claim
constitutes a benefit which has been denied under the contract of employment, having regard to the obligations on the
Commission to act accordingly to equity, good conscience and the substantial merits of the case, pursuant to s.26 of the Act.
(Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College v Watts (1989) 69 WAIG 2307)

Conclusion
13 I considered a similar claim to notice pay recently in Calhoun v Sanitaire Pty Ltd [2002] WAIRC 04664. In that matter the

Applicant tendered his resignation by giving five weeks� notice. The Respondent required the Applicant to leave the premises
immediately and refused to pay him notice pay. At paragraphs [61] to [64] I observed�

�The Respondent argues that the Applicant is not entitled to any payment in lieu of notice because he resigned his
position and was obliged to provide the Respondent with notice. It is not in issue that the contract of employment can be
lawfully terminated by the party providing requisite notice has been provided to the other party, neither was it raised as an
issue by the Respondent that the period of five weeks� notice given by the Applicant did not constitute a period of
reasonable notice. However, the Respondent contends that it waived any requirement for notice. In relation to the
Respondent�s arguments, two issues arise. The first issue is whether the Respondent in fact waived the requirement for
notice and the second issue is whether the factual circumstances raise a waiver at law.
Mrs Nowland says that she informed the Applicant that she did not wish him to serve out his notice, that she would pay
him four weeks� pay in lieu and that she wanted him off the premises immediately. It is apparent from the Applicant�s
evidence and from Mrs Nowland�s evidence that there was not a mutual waiver of the period of notice.�
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A valid notice of termination will operate according to its terms and will bring the contract of employment to an end when
the notice expires. The question whether the contract can be brought to an end at an earlier time then arises. In Riordan v
War Office [1959] 1 WLR 1046 at 1054 Diplock J observed�

�The giving of a notice terminating a contractual employment, whether by employee or employer, is the exercise of
the right under the contract of employment to bring the contract to an end, either immediately or in the future. It is a
unilateral act, requiring no acceptance by the other party, and, like a notice to quit a tenancy, once given it cannot in
my view be withdrawn save by mutual consent.�

Further, it is well established that a notice of termination, once given, will operate to end the contract when the period
specified therein expires unless the notice is withdrawn by mutual agreement (see the discussion in Macken, McCarry and
Sappideen�s The Law of Employment 4th edition at page 172). Given that there is no capacity for a notice to be withdrawn
except by mutual agreement, it is my view that a period of notice cannot be waived by an employer unless the waiver of
the period of notice is agreed to by the employee.�

14 In this case, the Applicant gave two weeks� notice. The evidence does not establish that the parties agreed to a lesser period of
notice. Although Mr Rogan informed the Applicant that he was required to leave immediately, his unilateral action at law
cannot constitute a mutual agreement to vary or waive a period of notice. Accordingly I am of the view that the Applicant�s
claim that he should have been paid two weeks� notice pay on termination is made out. However, in light of the Applicant�s
concession that his rate of retainer at the time of termination was $400.00 per week, his claim for $500.00 is not made out. I
will make an order that the Respondent pay the Applicant $300.00 (gross). I have taken into account the fact that the Applicant
has received $500.00 (gross) as notice pay.

15 In my view the Applicant�s claim for annual leave to be paid at a higher rate of pay fails. Although the Applicant has made out
a case that it was a condition of his employment that if he took annual leave whilst employed by the Respondent, the rate of
pay he was entitled to was the average commissions rate of pay, the Applicant has been unable to prove on the balance of
probabilities that he was entitled to be paid that rate on termination for accrued annual leave. The evidence of Mrs Tarrier
establishes that the payment of the higher rate was a rate that applied at the discretion of the Respondent. Consequently I am
not satisfied that there was a contractual entitlement or obligation that the Applicant be paid at the higher rate of pay.

_________

2002 WAIRC 05165
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ASHWELL BARRATT, APPLICANT
v.
ROBERT BRYCE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO/S. APPLICATION 1314 OF 2001
CITATION NO. 2002 WAIRC 05165
_________________________________________________________________________________________________________

Result Claim for contractual benefits allowed in part. Respondent ordered to pay the Applicant $300.00
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________

Order
HAVING heard Mr Barratt on behalf of the Applicant and Mr Bryce on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT the name of the Respondent be deleted and that be substituted therefor the name Compass Ford Pty Ltd;
(2) THAT Compass Ford Pty Ltd pay Mark Ashwell Barratt $300.00 (gross) within 7 days of the date of this order.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05045
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLIVE VICTOR CALDWELL, APPLICANT
v.
CLOVEROAKS PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. APPLICATION 1421 OF 2001
CITATION NO. 2002 WAIRC 05045
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Contractual entitlement granted

Representation
Applicant Mr K Chilvers as agent
Respondent Mr P Brown
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (�the Act�). The

applicant, Mr Clive Caldwell, says that he was summarily dismissed in a harsh and unfair manner on 18 July 2001 by Mr Peter
Brown, a co-director of the respondent. The applicant, in his application does not seek reinstatement instead he seeks six
months pay in compensation and in denied contractual benefits the figures of $900 for unpaid annual leave and $1196 for two
weeks pay in lieu of notice.

2 Many of the facts in this matter are agreed between the parties. The substantive disagreement is about the meaning of the
actions of Mr Caldwell on 18 July 2001 and whether his subsequent dismissal was unfair. Mr Caldwell was employed as a
farmhand on Cloveroaks Farm at Cuballing from 1 March 1999 until the time of dismissal. The farm is owned and operated by
Mr Peter Brown and his wife Mrs Jennifer Brown. Mr and Mrs Falls, the parents of Mrs Brown, also live on the property. It is
common ground that a contract was struck between Cloveroaks Pty Ltd and Mr Caldwell and his wife Jean [Exhibit A1].

3 The contract reads�
�CLOVEROAKS PTY LTD

P.O. BOX 16
CUBALLING 6311
ACN 008 840 079

We the Directors of Cloveroaks Pty Ltd, have made this employment agreement with Clive and Jean Caldwell. This
agreement will commence on the 1st of March 1999 for a period of 12 months.
Conditions of agreement are;
Gross salary of $30,000.00 per year.
Split 60% Clive and 40% Jean for taxation purposes.
Sheep Value 10 @ $20.00 = $200.00
Beef Value @ $3.50 pre kg approx 200kg = $700.00
Usage of farm vehicle to travel to and from work plus some private use with discussion approx cost $2000.00
One truck load (12 tonne approx) of oats at harvest to be sold by Clive and Jean.
No leave loading.
4 weeks annual leave to be discussed to fit into farm programme

Agreement between,
Clive Caldwell ��������..
Jean Caldwell ��������..

Directors of Cloveroaks
Peter Brown ��������..
Jennifer Brown ��������..
Raymond Falls ��������..
Rosemary Falls ��������..�

It was signed by Mr and Mrs Caldwell, Mr and Mrs Brown and Mr and Mrs Falls.
4 The contract included a gross salary of $30,000. That contract provided also for a 60/40 split of income between Mr Caldwell

and his wife for taxation purposes. This split was later revised to an 80/20 arrangement. Irrespective of the above, it is common
ground that at the time of dismissal Mr Caldwell was being paid through this arrangement the sum of $1,056 per fortnight net
into his bank account (Transcript pg 53). There is no direct evidence of the other amounts of remuneration. Mr Caldwell
performed general farmhand duties and when Mr and Mrs Brown were absent from the property, he supervised the property.

5 On 18 July 2001, Mr Caldwell was working on the property. He says he entered the house of Mr and Mrs Falls and made a
telephone call to his wife. Mrs Brown arrived at the house after Mr Caldwell and saw the door of the house open. She entered
the house and found Mr Caldwell there. Mrs Brown did not challenge Mr Caldwell about his presence there, a brief
conversation ensued outside the house and then both Mrs Brown and Mr Caldwell went about their respective duties.

6 Later that day after discussion between Mrs Brown and her father and, Mrs Brown and her husband, Mr Brown summarily
dismissed Mr Caldwell for being in Mr Falls house. In the employers� minds, trust had broken down between Mr Caldwell and
themselves. Mr Caldwell collected his personal belongings and was driven home by Mr Brown. Mr Caldwell then wrote to Mr
and Mrs Brown seeking his final payments. There was some delay in receiving his payments, however, Mr Caldwell was paid
up for the work he had performed. There is some variance in the evidence as to the date to which Mr Caldwell was paid. Mr
Caldwell says he was not given notice nor was he paid any outstanding annual leave.

7 Mr Falls was so concerned by Mr Caldwell�s actions that he advised the Police who later questioned and charged Mr Caldwell.
These charges were heard for mention and dismissed.

8 Simply put this matter rests on whether Mr and Mrs Brown had a valid reason for terminating Mr Caldwell summarily, and
whether the manner in which this dismissal occurred was in any way harsh, oppressive or unfair. Beyond that point the
simplicity of the matter disappears with both parties entrenched in opposing views of Mr Caldwell�s innocence or guilt. The
Browns say there could be no reason or excuse for Mr Caldwell entering a locked house. In Mr Caldwell�s view he had
approval to enter the house on emergency occasions and did not see a major problem with his actions. The breach of trust
between parties, arising from the opposing views of this one incident, is clearly significant and lasting. It has led to a thorough
souring of relationships, including prosecution, actions by the respondent which the applicant says cast doubt on his credibility
in a rural community and the end of employment for Mr Caldwell.
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9 Mr Caldwell�s evidence is that on the morning of 18 July 2001 he was working on the farm and received a call on his mobile
phone from, he thought, the bank concerning a problem with mortgage payments. His mobile phone cut out as the battery was
low. Mr Caldwell was in some financial strife at that time and he wanted to contact his wife urgently to sort out the matter. He
says that as he was near Mr and Mrs Falls house and away from his own home he decided to enter their house to make a
telephone call. He wanted to save time as he had earlier lost time having to return to his house that morning to pick up goods.
He says he had been told where the key was and had approval from his employer in the event of an emergency to enter the
house. Similarly he says he had been in the house many times before for morning tea or lunch or been asked to go and put the
kettle on.

10 His evidence is as follows�
�Knocked on the door. No answer there so I got the key, let myself in, made the phone call. The first time I phoned, it
didn�t connect straight away. I knew that somebody would have been at my wife�s work because it�s the funeral directors.
So I just waited - - I don�t know, a minute, couple of minutes. While I was waiting I heard a vehicle pull up outside. It
was Mrs Brown, and I�m not sure if it was as I was dialling or I�d already dialled, she walked in the back door, asked me
where her dad was. I said �I don�t really know.� Explained to her that I had to make a phone call to my wife pretty urgent.
She didn�t seem too worried. She turned around and walked outside. I finished my phone call to my wife, locked up,
followed her up to the shed where I�d sort of seen her go and told her again why I had to do it. She made a comment that
she was getting some wool organised for a wool buyer, what was I going to be doing. I said �I�m going back to do the - -
finish off my fencing� and that was it.�(Transcript pg 10)

11 Later that day he advised Mrs Falls that he had made the telephone call and he says she did not seem to have a problem with
this. Around 5pm Mr Brown approached him and advised him that he was dismissed. He queried Mr Brown as to whether it
was over his use of the telephone and Mr Brown replied �yes�. Mr Caldwell was angry and they exchanged some words.
Mr Brown then drove Mr Caldwell home, Mr Caldwell removed his personal goods from the car and they parted company. Mr
Caldwell was visited by the police that evening and taken for questioning.

12 Mrs Brown�s evidence of the incident is�
�I got out and I walked in. The slide door was open, the back door was open, and I looked in and there was no one there
and I thought �Jeez, that�s funny.� So I went to the bathroom looking for Clive, just seeing if he was okay, and as I
walked back into the back door Clive dived from the lounge room area to the telephone and started dialling out. He
wasn�t on the telephone when I arrived there. From there he started talking to Jean about a personal financial problem and
I didn�t want to be there, so I walked out the back door. I then went to the shearing shed where Clive come up and he goes
�Oh, Jenny, I�m really sorry I was in there. I had to make an emergency telephone call,� and that�s all he said to
me.�(Transcript pg 41a)

13 Mrs Brown says she was gob-smacked to find Mr Caldwell in her parents� house. Earlier that day she says that he had
contacted her on the two way radio and asked where her husband was. She says she did not advise him at any stage where the
key was and it was quite clear that he was not to be in any of the four houses on the property.

14 It is clear from the evidence that Mr Caldwell had a good record of employment with the Browns for approximately 2½ years.
The notice of answer and counter proposal lodged by the respondent complains of some performance issues however, these
clearly bear no relationship to the decision to dismiss Mr Caldwell. It is also clear from the evidence that Mr Caldwell was
dismissed without any opportunity to explain his actions or in fact any allegation having been put to him. He was dismissed
based on Mrs Brown�s viewing of him lunging for the telephone and her shock that he should be in the house at all. This led to
her discussion with her father and then her husband, calling in the police and the decision of the Browns to terminate
Mr Caldwell�s employment. The matter from the Brown�s point of view was straightforward and that is, as there was no reason
for Mr Caldwell to be in the house, and as it was in fact off limits it was very suspicious for him to be there. It being a farming
property this led to a breach of trust which could not be repaired.

15 Mr Brown says that there were instances to do with disappearance of property prior to this about which they were suspicious.
However, there is no evidence to suggest that this related to Mr Caldwell or if it did that he was in any way monitored or
queried about this. These are all matters of suspicion after the event.

16 Similarly Mr Brown sought to put before Mr Caldwell some documents which were discovered after the dismissal and which
he says go to prove that no call was made from the bank to Mr Caldwell on that day and no call was made to his mobile
telephone. Hence impugning the credibility of Mr Caldwell. The Commission sought to make allowances for the fact that the
Browns were unrepresented at hearing and could not be expected to know the procedure of the Commission. However, leaving
aside the fact that the maker of the affidavit was not present at hearing, the document itself on inspection of the Commission
did not shed any light on the matter. Mr Caldwell�s evidence in respect of this, under cross-examination, is that the message he
received was garbled, he had a number of claims for money at the time and believed the call could be from his bank. He says in
his application that the call was from the bank regarding his mortgage payments.

17 The substantive difference in the evidence between Mrs Brown and Mr Caldwell was whether he was advised where the key
was kept, had permission to be in the house in case of an emergency, whether he lunged for the telephone or simply reached
for it. There is also difference in the evidence as to whether, in following Mrs Brown out of the house, Mr Caldwell apologised
to her or not. The difficulty in assessing the credibility of the witnesses is that my assessment is that each gave what they view
as the correct account of what occurred. They clearly hold very different view points on the meaning of the events. The
meaning of the events I am sure having been enhanced by being reviewed many times prior to the Commission hearing; both in
dealing with the matter with the police and in hearing before the Magistrate. None of this is evidence before me but it is
apparent from the answers that I have, that they have gone over the reasons in their mind many times. The answers provided by
Mr Caldwell are consistent with the application he made on 24 July 2001. Mrs Brown was clearly shocked to find him in the
house on that day. She gave a genuine account of this in her evidence. However, where there are differences in the evidence I
would prefer the evidence of Mr Caldwell who was unshaken in his account of events.

18 I am guided in my judgment by a number of matters. Mrs Brown says in her evidence it would be easy for someone who was
following someone else to know where the key was in the bathroom. Mr Caldwell had been to the house many times
previously, albeit in the company of the owners. Mr Caldwell was seemingly a trusted employee for 2½ years so much so that
he could look after the farm in the employer�s absence. There was no real history of performance related problems or of
suspicion about Mr Caldwell�s actions or honesty. The only matter that arose in that context were some missing items. The real
suspicion about those items arose after the termination and have, I consider, little foundation to cast doubt on Mr Caldwell.
Mrs Brown gave Mr Caldwell a reference dated 4 May 2001 [Exhibit A3] which in part states of Mr Caldwell�

�� we have found him to be an honest hard working and dedicated person to his job. Many times Clive has been left to
work by himself and we have had no problem with this as he is a thinking kind of person and can work unsupervised.�
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The reference was later a point of contention between the applicant and the Browns, however, it does represent what the
Browns thought of Mr Caldwell only some 10 to 11 weeks prior to his summary dismissal.

19 In simple terms Mrs Brown�s astonishment that Mr Caldwell was in the house alone arose from the fact, in her mind, that he
was not allowed to be there. She did not see him immediately when she entered the house and she says she later saw him lunge
for the telephone. It is apparent from the respondent�s notice of answer and counterproposal that Mr Caldwell was allowed to
be in the house in case of an emergency. On the respondent�s evidence he also at times attended the house for �smokos� and to
feed pets. Given the history of employment and relations which had been good I consider that Mr Caldwell was entitled to the
benefit of the doubt as to why he was in the house at that time. Having weighed the evidence I cannot find some bad intent or
act of dishonesty such as to warrant Mr Caldwell�s summary dismissal. This view is also not altered by Mrs Brown�s evidence
that Mr Caldwell lunged for the telephone and apologised for his actions later. Both impressions gained by Mrs Brown, which
are different to the account given by Mr Caldwell, might lead to a suspicion on her part. Her suspicion was aroused prior to
entering the house and she did not convey this to Mr Caldwell on any of the evidence given.

20 If it were the case, and I do not find so, that it was very clear between the parties that Mr Caldwell was not entitled under any
circumstances to enter the house alone, then I still in those circumstances do not believe that a summary dismissal was
warranted. To warrant summary dismissal the nature of the act of the employee must be such as to show that the employee is
repudiating the contract or one of its essential conditions BGC (Australia) Pty Ltd v Ian Phippard 81 WAIG 2865. The test in a
matter of summary dismissal is laid out also by the Full Bench in Graham Sargant v Lowndes Lambert Australia Pty Ltd
81 WAIG 1149 at 1156-1157 as follows�

�As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt JJ,
as follows:-

�For purposes of the application of the common law principles to the facts of this case, the remarks of the Master
of the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289 are in
point. He said�

�... since a contract of service is but an example of contracts in general, so that the general law of contract
will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be
whether the conduct complained of is such as to show the servant to have disregarded the essential
conditions of the contract of service ... I ... think ... that one act of disobedience or misconduct can justify
dismissal only if it is of a nature which goes to show (in effect) that the servant is repudiating the contract,
or one of its essential conditions; and ... therefore ... the disobedience must at least have the quality that it is
�wilful�; it does (in other words) connote a deliberate flouting of the essential contractual conditions.�
... Until the terms of the contract are known and identified it is impossible to say whether or not any
particular conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection
or repudiation of the contract.
One cannot begin the inquiry without ascertaining what work ... the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had agreed
upon as important or even vital.�

21 Clearly stealing may be such an offence, but does not fit the circumstances of this matter. Mr Caldwell was it would seem
entitled to be in the house in case of an emergency and Mrs Brown does not accept that Mr Caldwell was attending to an
emergency. However, Mr Caldwell was entitled to be questioned and to provide an explanation for his actions before the
respondent took a decision to terminate his services. He had no such opportunity to defend himself. Mrs Brown did not raise
her doubts with him when she discovered Mr Caldwell in the house or shortly thereafter when, on her account, he apologised
to her. If this approach had been taken, and a subsequent investigation by the respondents had left doubts in their minds so as
to be destructive of the trust between employer and employee, then a termination with notice would have been more
appropriate. However, given the evidence presented to me I doubt that a termination was warranted at all. Within the test laid
down in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and
Miscellaneous, WA Branch 65 WAIG 385 Mr Caldwell was clearly not afforded a fair go all round.

22 For all of the reasons expressed I find the dismissal of Mr Caldwell to be both substantively and procedurally harsh and unfair.
I have no doubts whatsoever that the employee/employer relationship has broken down given the events that transpired after
the dismissal and the involvement of the Police and subsequent attempted prosecution. I find that reinstatement is
impracticable.

23 Mr Caldwell gave evidence as to the employment he had sought following termination and his difficulties given the country
location. I find that he has adequately sought to mitigate his loss. He did not however give an adequate description of his
earnings. Subsequent to the hearing, and on the instruction of the Commission, Mr Chilvers for the applicant provided a record
of earnings for Mr Caldwell for the period from dismissal to the hearing. Mr Caldwell has earned $462.00 gross and
$8,087.30 net through employment with W.A. Bakery and Smoothjob Pty Ltd respectively. His ongoing weekly wage is
$335.76 net. I use these figures, taken from Mr Chilvers� letter of 18 January 2002, for comparison purposes with Mr
Caldwell�s wage whilst working for the respondent. The pay rate would appear to have increased from that shown in the
contract [Exhibit A1] as the only clear evidence of Mr Caldwell�s remuneration, which is agreed, is that he was paid
$1,056.00 net per fortnight.  No recognition is taken of the income splitting arrangement entered into between the Browns and
Mr Caldwell. This represents an ongoing loss of $192.24 net per week. The time from termination to hearing was exactly
6 months and hence Mr Caldwell could have expected to earn $13,728.00 net during that time but for his dismissal. Hence his
actual loss during this time was therefore approximately $5,178.70.

24 There is no evidence to suggest that his employment would have terminated but for the incident on 18 July 2001. I do not
consider the evidence relating to the later discovery of various missing items of the Browns to be indicative that the
employment of Mr Caldwell was bound to end. There is no indication also that Mr Caldwell will not continue to suffer the
ongoing loss of $192.24 net per week given his changed employment circumstance. Even if one were to assume that after
twelve months Mr Caldwell�s situation might improve then Mr Caldwell�s actual and ongoing loss would be greater than the
maximum compensation of six months which he could be awarded. In these circumstances, given the finding I have made I
would award Mr Caldwell six months compensation, that being $13,728.00 net. The notice claimed is subsumed within that
amount.

25 The evidence concerning Mr Caldwell�s amount of annual leave claimed is incomplete to say the least. The figure claimed
varies from $900.00 to $1,085.00 and in closing argument is $868.56. Nevertheless the claim was for $900.00 and the evidence
which was not challenged was that Mr Caldwell was not paid leave which he was due on termination. On that basis I would
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award the amount finally claimed, ie $868.56, as a denied contractual benefit. I take the figure to be a gross figure from which
taxation would be deducted.

_________

2002 WAIRC 05096
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLIVE VICTOR CALDWELL, APPLICANT
v.
P.BROWN - CLOVEROAKS PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1421 OF 2001
CITATION NO. 2002 WAIRC 05096
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Contractual entitlement granted

Representation
Applicant Mr K Chilvers as agent
Respondent Mr P Brown
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Chilvers on behalf of the applicant and Mr P Brown on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Clive Victor Caldwell, was harshly and unfairly dismissed by the respondent on the
18th day of July 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $13,728.00 to Clive

Victor Caldwell.
(4) ORDERS that the said respondent do hereby pay, as and by way of a denied contractual entitlement the amount of

$868.56 to Clive Victor Caldwell, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05148
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GREGORY JOHN CLARKE, APPLICANT
v.
STIRLING SKILLS TRAINING INC TRADING AS JOBWEST, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. APPLICATION 2112 OF 2001
CITATION NO. 2002 WAIRC 05148
_________________________________________________________________________________________________________

Result Declaration Issued.
Representation
Applicant Mr D. Lumby (as agent) by way of written submissions
Respondent Mr K. Godfrey (as agent) by way of written submissions
_________________________________________________________________________________________________________

Reasons for Decision � Preliminary Issue
1 On 23 November 2001 Mr Clarke lodged an application claiming that he had been unfairly dismissed, and that he had as a

benefit under his employment an entitlement to six months� salary. The respondent filed a Notice of Answer and Counter
Proposal stating that, amongst other things, Mr Clarke was employed under the Community Employment, Training and Support
Services Award 1999, an award of the Australian Industrial Relations Commission and as such this Commission has no
jurisdiction to hear the matter. A meeting of the parties before a Deputy Registrar of the Commission did not result in any
agreement and Mr Clarke requested that his application proceed. In listing the matter for hearing, the Commission noted the
point regarding jurisdiction taken by the respondent and understood that the issue between the parties is merely whether the
respondent is a named respondent to the federal award. That is, the Commission assumes from the stance taken by Mr Lumby,
on behalf of Mr Clarke, that the Commission is required to determine whether or not the respondent is in fact a respondent to
that federal award such that if the respondent is a respondent to that federal award, Mr Clarke will not proceed with this
application.

2 Given that the respondent is represented from Victoria, the Commission proposed, and both parties agreed, that the simple
issue between them be determined on the basis of written submissions. This was done according to a timetable suggested by
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the Commission. The Commission has received, and taken into account, the submissions made by Mr Lumby, on behalf of Mr
Clarke, of 26 February 2002 together with the response by Mr Godfrey, on behalf of the respondent, of 14 March 2002. The
Commission�s Reasons for Decision now follow.

3 There is an award of the Australian Industrial Relations Commission known as the Community Employment, Training and
Support Services Award 1999 which is dated 20 May 1999 (see Print R4896). It is common ground that a named respondent to
that award is Community Youth Support Scheme Scarborough, of 3/320 Selby Street, Osborne Park WA 6017.

4 On behalf of Mr Clarke, it is submitted that the respondent is not named as a respondent to the award. Indeed, Mr Lumby states
that the respondent has not demonstrated either in these proceedings or �during the Contract of Employment with the
applicant� that an organisation called �Job Futures� is the actual employer. The submission is that if his employment was
subject to that federal award then he was not informed of that or his rate of pay upon his engagement as that award obliges, that
the employer did not seek to take advantage of Clause 9 of that federal award which prescribes procedures to avoid industrial
disputation and neither did the employer post a copy of the award as is said to be prescribed by Clause 27 of the award.

5 A number of points need to be made in answer to this submission. Firstly, it is Mr Clarke who is claiming that this Commission
has the jurisdiction to deal with the claim that he has lodged in it. Therefore, it is Mr Clarke who bears the onus of proving that
the Commission has the jurisdiction to deal with the claim. It is not for the respondent to the application to prove that the
Commission does not have jurisdiction. Rather, once the respondent has indicated a challenge to jurisdiction, and given the
grounds for that challenge, the onus lies upon Mr Clarke to prove that the Commission does have jurisdiction.

6 Further, on the grounds submitted in support of Mr Clarke�s claim (and this is the only issue the Commission is asked to
decide) the question of whether or not Mr Clarke�s employment had been subject to the terms and conditions of the federal
award in question is a matter of the construction of the award. The coverage of the award is simply not determined in any
degree whatsoever by whether or not an employer has or has not complied with all or any of its provisions. To hold, as Mr
Lumby has submitted, that respondency should be determined in part upon the basis of whether or not an employer has
followed the award during the term of employment would simply create the environment for employers not to follow awards in
order to argue that they were not bound by them.

7 Further, as the submission of Mr Godfrey makes clear, the assertion made by Mr Lumby that Mr Clarke was never told that he
was respondent to a federal award is challenged. Mr Godfrey has enclosed in the papers accompanying in the written
submission a copy of a letter to Mr Clarke of 14 December 1998 which refers to the �CETSS award a copy of which is
available for your perusal�.

8 The answer to the simple issue raised is as follows. The respondent submits that the organisation named as a respondent to the
award, Community Youth Support Scheme Scarborough has changed its name on a number of occasions and is now officially
known as Stirling Skills Training Inc incorporated under the Associations� Incorporations Act 1987. Mr Godfrey, on behalf of
the respondent, has attached to his submission copies of the certificate of the change of name. In my view, the documentation
amply supports the submission which has been made. Indeed, I do not understand from Mr Lumby�s submission that the
change of name is challenged. I therefore find as a matter of fact that Community Youth Support Scheme Scarborough
changed its name to Stirling Skills Training Inc as from 27 November 1995.

9 By section 149(1)(d) of the Workplace Relations Act (Cwth) an award is binding on�
�Any successor, assignee or transmittee (whether immediate or not) to or of the business or part of the business of an
employer who was a party to the dispute, including a corporation that has acquired or taken over the business or part
of the business of the employer.�

10 There is no suggestion that Stirling Skills Training Inc did anything other than continue the business previously undertaken by
Community Youth Support Scheme Scarborough. Therefore the test set down in the decision of the High Court in PP
Consultants v. Finance Sector Union (2000) 75 ALJR 191 is met. That is, I find as a matter of fact that Stirling Skills Training
Inc was the successor to Community Youth Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because
the name of the body carrying on that business was the only thing that changed. There is no suggestion of any change
whatsoever resulting from the change of name and accordingly I find that the respondent was indeed and presently is, a
respondent to that federal award.

11 Therefore, on the narrow issue currently before the Commission I find that the respondent to the application is a named
respondent to the Community Employment, Training and Support Services Award 1999 an award of the Australian Industrial
Relations Commission and I now issue a Declaration accordingly. The application is adjourned whilst Mr Clarke considers his
position. Mr Lumby is required to advise the Commission within 7 days of the date of these Reasons for Decision what Mr
Clarke wishes done with the application.

12 The Declaration to issue, issues as a Minute. The parties are requested to advise the Commission by 8 April 2002 whether or
not they wish to speak to the Minutes. If neither party seeks to do so, the Order will issue in the terms of the Minute.

_________

2002 WAIRC 05195
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GREGORY JOHN CLARKE, APPLICANT
v.
STIRLING SKILLS TRAINING INC TRADING AS JOBWEST, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO. APPLICATION 2112 OF 2001
CITATION NO. 2002 WAIRC 05195
_________________________________________________________________________________________________________

Result Declaration Issued.
Representation
Applicant Mr D. Lumby (as agent) by way of written submissions
Respondent Mr K. Godfrey (as agent) by way of written submissions
_________________________________________________________________________________________________________
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Declaration
HAVING HEARD Mr D. Lumby (as agent) on behalf of the applicant by way of written submissions and Mr K. Godfrey (as agent)
on behalf of the respondent by way of written submissions, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Commission 1979 hereby declares�

THAT the respondent to the application is a respondent to the Community Employment, Training and Support Services
Award 1999 an award of the Australian Industrial Relations Commission.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05088
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL R GERMANO, APPLICANT
v.
GRYPHON GARAGE DOORS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 103 OF 2002
CITATION NO. 2002 WAIRC 05088
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant No appearance on behalf of the Applicant
Respondent No appearance on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
Ex tempore

1 Dealing with Application No. 103 of 2002, Daniel R. Germano v Gryphon Garage Doors. Records should show that there has
been no appearance by either party in this matter. The application was filed on 18th January 2002. By 8th February 2002 it
became apparent to the Registry that the provisions of the Industrial Relations Commission Regulations, 1989 (the
Regulations), as they relate to the lodgement of a declaration of service had not been complied with and a letter was sent to the
applicant advising him that such declaration needed to be filed, or alternatively a notice of discontinuance filed. The letter also
advised the applicant that it was important that he respond to the letter otherwise the application would be listed and may be
dismissed.

2 On 19th February 2002 my Associate wrote to the applicant at the address given on the application drawing to his attention that
there was no proof that service had been effected upon the respondent in accordance with the Regulations and that if he did not
do so by 28th February 2002 that the application could not proceed and may be dismissed for want of prosecution.

3 Nothing further was heard from the applicant and on the 1st of March the matter was listed for hearing today. The notice
contains the following advice to the applicant, and I quote�

�If you do not intend to pursue the claim please advise within seven days of receiving this notice.�
4 The papers reveal that there was no response to that advice. The Commission therefore is left to conclude that there has been a

continuing lack of attention by the applicant to the requirements of the Regulations and to the need to attend to responses to
various advices from the Commission. For that reason the Commission intends to exercise the powers vested in it by section
27 of the Act and dismiss the application.

_________

2002 WAIRC 05087
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL R GERMANO, APPLICANT
v.
GRYPHON GARAGE DOORS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 103 OF 2002
CITATION NO. 2002 WAIRC 05087
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING no appearance on behalf of the Applicant and no appearance on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05159
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL THOMAS GOULD, APPLICANT
v.
COMMISSIONER FOR POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 132 OF 2002
CITATION NO. 2002 WAIRC 05159
_________________________________________________________________________________________________________

Result Application to proceed
Representation
Applicant Mr A Lynn (of Counsel)
Respondent Mr L Clissa
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant s.29(1)(b)(i) of the Industrial Relations Act 1979 in which the applicant claims that he has

been unfairly dismissed by the respondent.
2 This application was filed on 23 January 2002. The Commission�s records show that on 13 February 2002, some three weeks

after the application had been lodged, the Registrar wrote to the applicant advising him that he was required to lodge a
Declaration of Service to demonstrate that the application had been served upon the respondent. By 28 February 2002, almost
five weeks after the application had been lodged, with there being no indication on the Commission�s records that the
application had been served on the respondent, the Commission set the matter down for hearing for the applicant to show cause
why the application should not be dismissed.

3 At that hearing on 13 March 2002, Mr Lynn, who informed the Commission that he was the applicant�s solicitor, advised that
having filed the application on 23 January 2002, he wrote to the WA Police Service Human Resources Director on the basis
that he did not have full documentation in respect of the applicant�s circumstances. He sought to inspect the applicant�s file. He
then wrote to the Commissioner of Police�s Human Resources Directorate for various papers including the background paper
dealing with the applicant�s circumstances. He said that letter had not been answered by the end of 21 February 2002. He noted
that he received a letter from the Commission asking why the application had not been served. He said that he was concerned
about the matter and on 8 March 2002, (which was the Friday prior to the hearing for the applicant to show cause why the
application should not be dismissed) he received a letter from Mr Hollier, the Manager of Personal Services Centre answering
certain questions that he had in respect of his client�s employment and providing him with a list of documents. Mr Hollier had
been on leave for approximately four weeks and this appears to account for the delay in his response. That same day, 8 March
2002, Mr Lynn then had the application served on the WA Police Service. He advised the Commission on the 13 March 2002,
that he had a Declaration of Service with a process server that day and he anticipated that he would receive the paper work
returned from the process server that day. In fact, on 15 March, two days after the hearing, a Declaration of Service was filed
with the Commission which declared that the Notice of Application had been served on the respondent on 8 March 2002,
almost six weeks after the filing of the application.

4 During the course of the hearing on 13 March 2002 the Commission reminded Mr Lynn of the requirements of Regulation
89 of the Industrial Relations Commission Regulations 1985 which says that �a party, by or on behalf of whom any notice or
document is filed or issued in proceedings before the Commission shall forthwith thereafter effect service upon other parties
entitled to be served, unless the Commission otherwise directs.� The Commission noted that the application had clearly not
been served forthwith, that on 13 February 2002 a reminder letter was sent to the applicant regarding service, nothing was
heard by the Commission in respect of the matter for a period of six weeks and, under normal circumstances, discovery of
documents or the taking of instructions on such a matter, if further instructions were necessary, ought to have followed the
service of the application. The Commission indicated that there was a need for applications to be served forthwith and that
certain time limits were set down in the legislation for the filing of applications claiming unfair dismissals because of the
nature of the application and because of the need for them to be dealt with in an expeditious manner. The Commission noted
that by the time the applicant�s solicitor had written to the Commissioner of Police seeking further information, the time for the
filing of the application had already expired and the respondent would have been entitled to assume if an application had been
filed within time, it would have been served forthwith and been received by then. Receiving no such application, the
respondent might be entitled to believe that no application would arise. Mr Lynn indicated that he did communicate the
prospect of an unfair dismissal action to the Commissioner of Police when he first wrote to the Commissioner of Police.
However, he did not indicate that a claim had already been lodged.

5 The Commission directed that in the circumstances of Mr Lynn having appeared without there having been any response to the
Commission�s correspondence previously, the respondent would be invited to comment in respect of the issue of whether the
application should be dismissed.

6 By letter dated 18 March 2002, the respondent submitted, in effect, that the Commissioner of Police received no
documentation concerning an application made to the Commission between the applicant�s termination of employment on
3 January 2002 and the receipt of Form 1 on 8 March 2002 and, accordingly, the respondent assumed that no application had
been filed. The respondent�s submission went on to note a number of facts associated with the termination of the applicant�s
employment which appear to go to the merits of the termination. In essence, though, the respondent opposed the application
proceeding on the basis that�

(i) the Applicant has not complied with Regulation 89(1) of the Regulations;
(ii) the Applicant has not been unfairly dismissed by the respondent;
(iii) at the time the application was lodged the applicant did not have sufficient grounds for an unfair dismissal

application but has used the extra time to gather additional information in an attempt to build his case; and
(iv) any other reasons that the Commission may determine.

7 Mr Lynn was provided with an opportunity to respond and he did by outline of submission dated 26 March 2002.
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8 In essence the applicant says that the respondent has not suffered any prejudice by the application not being served forthwith
after filing and refers to decisions of the Commission which say periods of between six and twenty four months might be
considered to be excessive for applications claiming unfair dismissal not to be proceeded with.

9 The respondent says that the prejudice that it has suffered is that it has assumed that an application had not been made on the
basis that it was not served with the application for a period of some six weeks. This may be correct, however, there is no other
prejudice suggested by the respondent.

10 The failure to comply with the requirement to serve forthwith appears to have been that of the applicant�s solicitor rather than
the applicant himself, as the matter was clearly within the applicant�s solicitor�s hands. The applicant ought not suffer as a
consequence of this. However, I make it clear, if clarity is necessary, the Regulations require the service of applications
forthwith. This avoids any possibility of prejudice to a respondent faced with a claim of unfair dismissal. It also ensures that
applications are dealt with expeditiously in the interests of all concerned.

11 It is inconvenient and perhaps unfair on a respondent to discover over two months after the termination of employment and
some six weeks after the expiration of the time period for an applicant to file a Notice of Application that an application is live.

12 In this case, there is no real prejudice to the respondent by the failure to serve the application within a reasonable time.
However, there would be prejudice to the applicant by the application being dismissed on account of his solicitor�s failure to
comply with the Regulations, and such failure on the part of the applicant�s solicitor does not go unnoticed. That prejudice
would be the denial of an opportunity to bring his claim. In the circumstances, the application shall not be dismissed. It shall
proceed to conciliation at the Commission�s earliest convenience.

____________________

2002 WAIRC 05077
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER MARK KERR, APPLICANT
v.
RETECH RUBBER PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. APPLICATION 1303 OF 2001
CITATION NO. 2002 WAIRC 05077
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly, compensation awarded
Representation
Applicant Mr A Gill, of Counsel
Respondent Mr T Florisson
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant Mr Peter Mark Kerr applied to the Commission on 16 July 2001 pursuant to section 29(1)(b)(i) of the Industrial

Relations Act, 1979 (�the Act�) alleging that he was unfairly dismissed from his employment on 19 June 2001. Mr Kerr was
employed by the respondent, Retech Rubber Pty Ltd, to manufacture and install rubber products from 14 February 2000 to
25 June 2001, his last day of work.

2 The applicant has claimed reinstatement, but doubts that an effective employment relationship can be re-established, and has
sought the maximum amount of compensation in the alternative. The applicant says that his employment was covered by the
Building Trades Award 1987. The issue of award coverage was the point upon which the initial conflict between employer and
employee arose. At that time the applicant considered that he was covered by the Plastics Manufacturing Award.

3 There is much common ground in the evidence. The employees at Retech, ie Mr Kerr, Mr Bloomfield, Mr Barnes and Mr
Woodcock, became concerned about their pay from a radio news item about a federal pay increase in May 2001. This led them
to query the rise with their employer who advised them that that increase did not apply to them but they would receive a flow-
on increase in pay later that year. A concern arose from that conversation. The employees held the belief that they were
covered by the Plastics Manufacturing Award. Their employer had previously mentioned this award. The respondent
considered that the employees were not covered by an award but that the Plastics Manufacturing Award was the closest award
to apply for wage rates.

4 Nevertheless, this led Mr Kerr to investigate the award, copy part of it and provide that to his work colleagues. They then
became concerned that they were being underpaid, particularly with respect to leave loading, overtime, meal allowance, site
allowance and long service leave. Mr Bloomfield presented a copy of part of the award to Mrs Florisson and suggested that
Mr Florisson might want to read the award. This led to a meeting the next day, ie 19 June 2001, at Mr Florisson�s request. The
meeting involved the four employees and Mr Florisson. The employees demanded that they be paid all their entitlements,
including backpay, in accordance with the Plastics Manufacturing Award. Mr Florisson advised them that the business was not
profitable and in fact was carrying substantial debt with no real work in prospect. He also advised that they were not covered
by the award. He also advised them that if they continued with the claim then they would be given one week�s notice of
termination of their employment. Mr Florisson left the meeting for the employees to discuss what they wanted to do. After
about 20-25 minutes he re-entered the meeting and the employees confirmed that they wanted to be paid according to the terms
of the Plastics Manufacturing Award and to receive back pay. Mr Florisson told them he could not afford that and gave them
all one week�s notice of termination of their employment which they were required to work. The meeting finished.

5 I do not recite all the evidence of the discussion that took place at the meeting on 19 June 2001 and the subsequent meeting
later that day. Like many conversations there are different recollections of the conversation but no differences of real
substance. The discussion was animated. Mr Kerr was the main spokesman for his colleagues, but each contributed to the
discussion. The employees demanded back pay, indicated that they would involve the union and advised Mr Florisson that he
had to pay long service leave as well after 15 years. Each of these matters were sources of tension between Mr Florisson and
his staff.



626 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

6 Directly after the meeting Mr Florisson received a call about a job at Princess Margaret Hospital which they could start
immediately. The employees loaded up the truck and went to do the job. Mrs Florisson investigated the award matter that day
with Wageline. When the employees returned to the factory at the end of that day Mr Florisson again called a meeting to
discuss the situation and the information which his wife had received from Wageline. He says that the information was to the
effect that he had to pay long service leave but that they were not covered by the Plastics Manufacturing Award.  It was the
closest award that could be used as a reference. The position did not change. The employees� demands remained and
Mr Florisson refused to meet these demands. However, the dismissal of staff changed. Mr Florisson wanted to talk to each of
the employees individually. Mr Bloomfield and Mr Kerr rejected the request and advised that Mr Florisson could discuss it
with their union representative. Mr Kerr was then dismissed with two weeks notice which he had to work.

7 The period of notice was increased to two weeks on advice of entitlements from Wageline. The other staff remained at that
time. Mr Florisson was told that this was not fair and he agreed. He was told that it looked like Mr Kerr had been targeted as he
was the main spokesperson and Mr Florisson agreed that it looked like that.

8 Mr Kerr picked up his letter of termination the next day from the notice board. He continued to work, however, the tension
between Mr Florisson and Mr Kerr remained and Mr Florisson considered that Mr Kerr was becoming increasingly disruptive
so on 25 June 2001 he advised Mr Kerr that he did not have to work out the rest of his notice period and to leave then. He was
paid for the remainder of the notice period about three days later. This is the chain of events which took place and the evidence
is clear in my view in those respects.

9 Mr Kerr gave evidence that he was paid at the rate of $12 per hour for a forty hour week. He says that he averaged 6 hours per
week in overtime for the preceding twelve months at the rate of time and a half, ie an extra $108 per week. This makes an
average weekly gross of $588 per week. He has earned $2,800 in casual employment from Labour Force and WA Road
Projects since his dismissal. His final pay included holiday pay and the remaining 6 days of the two week notice period. Mr
Kerr suffered considerable health problems during his employment with Retech and took time off because of this. He says his
performance was never questioned nor was he challenged about taking sick leave by the employer.

10 Mr Bloomfield, a fellow employee, gave evidence that he worked for the respondent from 20 August 2000 to 21 August 2001.
He says that on 18 June 2001 Mr Kerr gave him a copy of the first nine pages of the Plastics Manufacturing Award and he then
gave it to Mrs Florisson and asked her whether she would like to read it. Mr Florisson spoke to the four employees at 7am the
next morning and told them he could not afford to pay as per the award and that they were not under the Plastics
Manufacturing Award. He simply used that award as a guide for wages. Mr Florisson was irate about his employees� demands
and said that if they pursued them he would have to give them all one week�s notice. He asked them to talk it over together.
They did so, pressed their demand and he dismissed them all with one week�s notice. There had not previously been any
discussion of dismissals or redundancies.

11 At the further meeting later that day Mr Florisson was told that the union had been contacted and he was angered by this. Mr
Bloomfield says that subsequently Mr Barnes, Mr Woodcock and he were reinstated. At that time Mr Florisson said that �one�s
going to go�. Mr Kerr said �Well, I suppose I�m the one that has to go.� Mr Florisson replied, �Yes, you�ll be going, there�s no
work.� Mr Barnes protested that this was not fair to Mr Kerr and Mr Florisson agreed. Mr Kerr was given two weeks� notice
and the meeting broke up. Mr Bloomfield later received a letter advising that his employment was to be terminated. Following
negotiations involving his union and the respondent he finished work for Retech in August 2001.

12 Mr Barnes gave similar evidence to Mr Bloomfield about the meetings, saying that Mr Florisson was not happy when
reference was made to unions. Mr Barnes challenged Mr Florisson about his assets when Mr Florisson complained that he
could not afford the award rates. Mr Barnes continued working for Retech until 8 November 2001. Mr Barnes did 3 to
4 outside jobs after Mr Kerr left. At the time that Mr Barnes gave notice that he was leaving Retech, the company employed
more staff.

13 Mr Florisson gave considerable evidence about the downturn in his business whereby contracts they expected to get had not
eventuated. He also gave details of the financial position of the company which he says is in debt and he is awaiting advice as
to whether the business will survive. He says the employees �� knew in part what the current situation was because they had
been out weeding gardens and moving stuff around the yard trying to find something to do because we had had no work on
many occasions prior to this date.�(Transcript pg 39). He says that he explained the financial position of the company to his
employees.

14 Mr Florisson says that he followed the Plastics Manufacturing Award as a guide for wages. He told his employees after
discussing that award that if they were going to insist on it then he would have to give them one week�s notice and he did so.
The next morning he asked each employee to have an individual meeting with his wife and him. Mr Kerr and Mr Bloomfield
refused; they wanted their union to represent them. Mr Florisson did not want to speak to the union he wanted to speak directly
with them.  He says that on 20 June 2001 Mr Kerr was given written notice as he would not speak with Mr Florisson. He says
that Mr Kerr continued to stir up trouble within the business and tried to persuade the other employees to go on strike. The
company is in the process of selling some of its assets so as to continue to trade.

15 Mr Florisson says that Mr Kerr was the one chosen to go as he was the last of the four employees employed by the company.
He was also the least productive employee. He had a large number of sick days. He now employs Mr Woodcock and two
casuals who were employed two months prior to Christmas as they received some work at that time. He paid Mr Kerr at the
rate of $12 per hour ever since 19 April 2001.

16 There is no real issue of credibility in respect of any of the witnesses. Whilst it is clear that Mr Florisson and Mr Kerr do not
agree on the fairness of Mr Florisson�s actions and do not agree on why the dismissal occurred, there is mostly agreement on
the events which occurred. Each witness I am sure has come forward and given an honest account of how they perceive the
matter. Mr Florisson was very straightforward and honest in his approach to questioning by Counsel for the applicant. This can
be seen in particular with his responses to the issue of Mr Kerr�s performance and whether Mr Kerr had sought to cause
difficulties for the respondent at the site at Princess Margaret Hospital. He conceded this point readily and, he was a
particularly frank witness. However, I should say that the only real point of conflict was whether Mr Kerr was targeted for
dismissal as he spoke up. Mr Florisson rejects this notion outright. He agrees that it could have appeared that way and
acknowledged that at the time. I accept Mr Florisson�s evidence in that regard and would generally accept his evidence.

17 Mr Kerr says that he is covered by the Building Trades (Construction) Award 1987. The respondent says that no award applies.
It is a common law contract and he abides by the Minimum Conditions of Employment Act 1993. I am not asked, nor do I need
for the purposes of this application, to make a finding on this issue. A separate claim is before the Industrial Magistrate. My
decision is whether the dismissal of Mr Kerr was fair or not, and clearly his dismissal was unfair. My reasoning is as follows.

18 Mr Florisson gave much evidence about the perilous state of his business and that his employees knew of this and the lack of
work available, albeit not the precise financial details. I accept this. However, on Mr Florisson�s evidence that situation had
prevailed for sometime. His accountant wrote to him on 15 May 2001 [Exhibit TAF 3] issuing him a stern warning concerning
the need to reduce overheads immediately. He did not do this and stayed with the hope of achieving new contracts. He says
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that he had considered his options and discussed these with his wife. One option being to lay off staff and that Mr Kerr would
have been the first to go.

19 Mr Kerr was clearly not the last one on. Mr Bloomfield�s uncontradicted evidence is that he started with Retech in August
2000, ie later than Mr Kerr. Mr Florisson�s evidence is that they were a hardworking team, but that Mr Kerr was the least
hardworking. Perhaps his poor health contributed to this.

20 I find that Mr Florisson had contemplated reducing the costs of his business, and this included laying off Mr Kerr.
Nevertheless, that did not happen in response to the accountant�s stern warnings. The answer as to why this had not happened
is found in Mr Florisson�s evidence. He says:

�?---No. I think that our situation had been going on for quite a while and, you know, our situation had been very tough
and we�d had many discussions between Cath and I as to how we were going to cope and how long we could continue to
keep these four guys on. There were two reasons that we were keeping the guys on, as has probably come out earlier on.
One was that we believed that we still had sufficient work coming up; we�d continuously been promised big jobs which
warranted more than the four guys that we had. The other thing was that we�d developed a relationship with these guys
and felt sorry for them and didn�t want to put any of them off. But the meeting on the 19th of June changed that markedly,
considerably, because we - - particularly me realised that we were - - you know, we�d borrowed 50,000 against our own
home which had already been spent and there were other sacrifices being made for someone who was basically making an
attack out of greed to get more money.
All right. You made a decision in one day, didn�t you, less than a day, in fact?---Yes. In a minute.
And it was always going to be Mr Kerr, wasn�t it, after that initial meeting?---Yes. I think, you know, Cath and I had
discussed previously if someone had to go who it would be and it was going to be Peter Kerr and that was well in advance
of that meeting.
Well in advance of the 19th of June morning meeting?---Yes. Yes.
But you�ve just told us that if Mr Kerr had not said anything at the 19th of June meeting, you wouldn�t have sacked him?-
--That�s true and I still agree with that. You know, we�d been extremely reluctant to pull the pin on any of these guys. We
knew we were in a lot of trouble and we still are in a lot of trouble, but we were very, very reluctant to put these guys
off.� (Transcript pg 77)

21 It is also clear from this evidence that if the issue of payment in accordance with the Plastics Manufacturing Award had not
arisen on 18 June 2001 and led to the discussion on 19 June 2001 then Mr Kerr would not have been dismissed that day. On
the evidence of all concerned Mr Florisson�s decision was made quickly, though after much discussion, because he considered
that he could not pay the demands placed upon him by the employees. They were all given notice of one week. Mr Florisson
had tried to keep the company going and the employees employed but faced with the demands he decided not to continue
doing so.

22 He could not afford to and as they pressed their claims without any consideration of the state of the company, in his view, why
should he bother to keep them employed. At that stage he had no real work on. Directly after the meeting he received a job. Mr
Florisson says that he understands that he should have simply said he would not pay the amounts claimed. In the circumstances
this would have been a more appropriate option at the time, coupled with agreement to get further advice about coverage and
entitlements and to discuss the information.

23 Nevertheless this did not happen. What next occurred was that Mr Florrison got some information, attempted to discuss this
with his employees, yet still terminated Mr Kerr�s services without offering him a reason. There was no forewarning and no
explanation other than there was no work on. Yet the company secured work that day. The only circumstance that had changed
was that the employees believed they were owed monies and pressed their claims. The termination must in these circumstances
be found to be unfair (Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service
and Miscellaneous, WA Branch 65 WAIG 385). Mr Kerr may have known that the company was not doing well. However, he
had been kept in employment and had been diligent. He could not have expected to be terminated when he was and in the
manner in which it occurred.

24 The manner of the termination was reactive and immediate. Whilst I consider that Mr Florisson had previously considered
terminating Mr Kerr�s services to cut costs, and in that sense I do not believe he was targeted on the day, that was clearly the
impression gained by the other employees. Mr Kerr said he supposed that he was the one to go and the others protested the
fairness of Mr Kerr�s termination. They thought it was because he had spoken up. Indeed Mr Florisson was angry at the time
and did not like the notion of union interference. I have weighed this evidence, but I am convinced by Mr Florisson that he had
previously considered Mr Kerr�s termination. The fact that Mr Kerr wanted to be represented in any discussions was not a
reason for Mr Florisson to be aggrieved. He should have entertained these discussions, or at the very least, explained his
actions fully to the employees and made a considered decision. As stated earlier, the challenge to Mr Florisson caused him to
act at that time.

25 Given all of these circumstances there is a question as to whether Mr Kerr would have remained in employment for long in any
event. Clearly the business was not performing well. Mr Bloomfield left in August 2001 and it is not clear to me under what
circumstance. Mr Barnes left in November 2001. Two casual employees were then engaged to deal with the work in
conjunction with Mr Woodcock. Mr Barnes had undertaken 3 to 4 outside jobs in that period since Mr Kerr�s termination. I do
not consider that any of this leads me to a conclusion that Mr Kerr�s employment would have ended in any event. I think the
alternative is true, namely Mr Florisson would have continued in the same fashion, attempting to get work and employ the four
staff, but for the events of 19 June 2001. In other words, he would have chosen to struggle on.

26 I am satisfied that the employment relationship could not be reinstated and that Mr Kerr has sought to properly mitigate his
loss. Whereas there was some animosity displayed at hearing, though not a great deal, I doubt that a successful working
relationship could be re-established. Both parties have also moved on given the length of time since the dismissal occurred. Mr
Kerr has attempted to mitigate his loss and has obtained work, albeit in a less secure arrangement. Given these findings the loss
suffered by Mr Kerr needs to be calculated. At the time of hearing Mr Kerr had been out of employment for approximately
7 months and in that time had only managed to earn $2,800 through casual employment.

27 Mr Kerr�s weekly wage was $480 per week. There is insufficient in the evidence of Mr Kerr and his colleagues, and given the
circumstances of the business that they were always chasing work, to include the claimed overtime of $108 per week in the
remuneration calculation. The loss to the date of hearing was therefore approximately $14,400, being 30 weeks by $480 per
week. I would deduct from this the amount earned being $2,800, leaving a figure of $11,600. I would not include any
component of continuing loss given the state of the business.

28 In summary I find that Mr Kerr was unfairly dismissed on 19 June 2001 and should be awarded $11,600 in compensation.
_________
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2002 WAIRC 05212
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER MARK KERR, APPLICANT
v.
RETECH RUBBER PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1303 OF 2001
CITATION NO. 2002 WAIRC 05212
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly, compensation awarded
Representation
Applicant Mr A Gill, of Counsel
Respondent Mr T Florisson
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Gill, of counsel on behalf of the applicant and Mr T Florisson on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Peter Mark Kerr, was harshly and unfairly dismissed by the respondent on the 19th
day of June 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $11,600.00 to Peter

Mark Kerr, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 04990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOSEPH KLUCHAR, APPLICANT
v.
HAMERSLEY IRON PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 MARCH 2002
FILE NO. APPLICATION 625 OF 2001
CITATION NO. 2002 WAIRC 04990
_________________________________________________________________________________________________________

Result Refrain from further hearing application alleging unfair dismissal.
Representation
Applicant Ms J. Stevens (of counsel)
Respondent Mr D. Cronin (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The first point is I am satisfied that in the proceedings before me on 11 July 2001 that Mr Kluchar was properly represented by
Mr Llewellyn, in the sense that Mr Kluchar had appointed the union, of which Mr Llewellyn is an official, as his agent and
from my own observations of Mr Llewellyn and his conduct during the course of the conference, I think that Mr Llewellyn was
conscientious in speaking with Mr Kluchar and obtaining his instructions as best as he was able and in representing Mr
Kluchar�s position at that conference. I have no doubt in my mind that the settlement that was reached was one that was
properly and appropriately reached.

2 Secondly, it is my understanding that the agreement has not yet been implemented, but that that is not due to any lack of will or
change of mind on behalf of Hamersley Iron Pty Ltd. Rather, as I am informed, the deed which will give effect to the
agreement has yet to be signed by Mr Kluchar. Therefore the reason the settlement has not yet been implemented is by reason
of Mr Kluchar�s position.

3 I am therefore satisfied that Mr Kluchar and Hamersley Iron Pty Ltd have reached an agreement to settle this matter. The
implementation of the agreement is in the hands of Mr Kluchar and Hamersley Iron Pty Ltd and that provides reasons under
section 27(1)(a)(ii) of the Industrial Relations Act 1979 provide grounds for me to reach the conclusion, and I do so, that
further proceedings are not necessary or desirable in the public interest. It is clear that parties in this Commission are
encouraged to reach agreements to settle their various issues and having reached an agreement, parties are to be held to them.
So I am of the opinion that this application should now no longer be dealt with and the Commission ought to refrain from
further hearing or determining it.
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4 I finally mention that although that Mr Kluchar was requested, in a letter from the Commission, via his representative
Ms Stevens, to provide the information that he undertook to produce within 14 days of 14 November 2001, Mr Kluchar has not
provided Ms Stevens with any of that information.

5 In circumstances where an agreement has been reached, for Mr Kluchar to seek to re-agitate that agreement but not be willing
to provide the information required by the Commission within the timeframe set also provides grounds for his application to be
dismissed for want of prosecution.

6 For all of those reasons, I am satisfied that this matter ought not now proceed in any sense and all that remains to be considered
in the form of the Order to issue.

_________

2002 WAIRC 04991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOSEPH KLUCHAR, APPLICANT
v.
HAMERSLEY IRON PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 625 OF 2001
CITATION NO. 2002 WAIRC 04991
_________________________________________________________________________________________________________

Result Refrain from further hearing application alleging unfair dismissal.
Representation
Applicant Ms J. Stevens (of counsel)
Respondent Mr D. Cronin (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms J. Stevens (of counsel) on behalf of the applicant and Mr D. Cronin (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Commission refrain from further hearing or determining the matter and that further proceedings are not
necessary or desirable in the public interest.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05164
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY 5 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05164
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr N Irvine (as agent)
Respondent Mr K Trainer (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 By this application the respondent seeks an order, pursuant to s.27(1)(a) of the Industrial Relations Act, 1979 (�the Act�), that

application 2000 of 2001 be dismissed. Originally the application was that application 2000 of 2001 be dismissed with costs,
however it was indicated at the hearing that the issue of costs is not being pursued by the respondent at this point.

2 The respondent claims that the applicant in these proceedings has acted frivolously and vexatiously in lodging applications in
this jurisdiction and the Industrial Magistrate�s Court. Further, the respondent claims that the course of action adopted by the
applicant is beyond what is reasonable. The respondent also argues that there is no clarity to the applicant�s claim before the
Commission.

3 The applicant submits that the applicant should have the right to seek redress with respect to a denied contractual benefit as
provided for by the Act. To withdraw that right by dismissing an application is a serious matter and the power to dismiss an
application should not be exercised lightly.

4 This issue is a matter for the discretion of the Commission. Having carefully considered the arguments of both the respondent
and applicant in this matter I am of the view the public interest is not served if the application was to be dismissed. To deny an
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applicant the right to pursue a claim for a denied contractual benefit at this point would result in an injustice to the applicant.
Further, the respondent in this application is currently only subject to one application that the Commission is aware of, and that
is the matter currently before the Commission as constituted. For the above reasons the application made by the respondent to
dismiss the application is dismissed.

_________

2002 WAIRC 05162
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY 5 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05162
_________________________________________________________________________________________________________

Result Application to Dismiss, Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Irvine (as agent) on behalf of the applicant and Mr K Trainer (as agent) on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J.L. HARRISON,

[L.S.] Commissioner.

____________________

2002 WAIRC 04933
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CAROLYN LAWRENCE - CHIEF EXECUTIVE OFFICER CANNING DIVISION OF GENERAL
PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 8 MARCH 2002
FILE NO/S. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 04933
_________________________________________________________________________________________________________

Result Order made to amend name of Respondent
Representation
Applicant Ms C Bahemia (of counsel)
Respondent Mr C Martel (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Premila Levaci (�the Applicant�) caused to have filed on her behalf by her agent, Ms Emma Cole, an Industrial Officer of

the Australian Services Union (�the Union�), an application on 2 April 2001, claiming the Applicant was harshly, oppressively
and/or unfairly dismissed on 13 March 2001.

2 In the Particulars of Claim, the name of the Applicant�s employer is stated as Carolyn Lawrence, Chief Executive Officer (�the
Respondent�). On the face of the Form 1 the application is addressed to Carolyn Lawrence, Chief Executive Officer, Canning
Division of General Practice Ltd, 1133 Albany Highway, Bentley WA 6102. The Commission file records that the application
was served by Ms Cole upon Ms Lawrence.

3 The Respondent filed a Notice of Answer and Counter Proposal on 24 April 2001. In the Notice, �the Employer� is defined to
mean in the Answer the Canning Division of General Practice Ltd and �the Respondent� to mean Carolyn Lawrence.
Paragraphs 3 to 5 of the Answer state as follows�

�3. The Respondent was not the Applicant�s employer. The Employer employed the Applicant at all material times.
4. The Applicant ought to have been aware of the correct Respondent because the identity of her employer was readily

apparent from all of her employment documents (for example, see the Applicant�s letter of offer dated 11 July
2000 (�Annexure A�).

5. This is not a situation in which the Applicant has incorrectly described the Respondent. Rather, the Applicant has
vexatiously named the wrong entity as the Respondent when she knew full well the correct identity of her
employer.�



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 631

4 This matter was listed for hearing as a preliminary matter. In a letter from the Respondent�s Solicitors dated 20 November
2001 to the Commission, the Commission was advised�

�We seek the matter be listed for a preliminary hearing on the issue of jurisdiction. The applicant has named Carolyn
Lawrence, the CEO of Canning Division as the respondent employer. Carolyn Lawrence, at all material times, was never
the employer of Premila Levaci. This is a matter that either�

1. the applicant was aware of at the time of making the application; or
2. the applicant ought to have been aware at the time of making the application.

It is contended that the applicant has vexatiously pursued Carolyn Lawrence prior to and since the dismissal, and has
abused the process by naming Carolyn Lawrence as the respondent.
Our client will be opposing the correction of the identity of the respondent, whether by replacing Carolyn Lawrence as the
respondent or adding Canning as a respondent. This is obviously a critical matter that needs to be resolved before the
matter can be substantively dealt with by hearing on any basis.
We therefore request the matter be set down, at the Commission�s earliest convenience, for hearing on this point and we
foreshadow that our client will be moving to have the application struck-out.�

5 In a further letter to the Commission dated 17 December 2001, the Respondent�s Solicitor advised�
�We refer to our telephone conversation on Tuesday, 4 December 2001 regarding your query of whether the decision in
Parveen Kaur Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 (�Dogrin�) precludes an amendment being made to the listing
of the respondent to a claim, without the respondent�s consent. In the matter at hand, Premila Levaci has incorrectly
named Carolyn Lawrence as her employer, and we are of the opinion that this error should not be corrected.�
�� We contend that the applicant has not sufficiently discharged her responsibility in commencing this litigation, and
should not be allowed to subsequently proceed against another party. We believe that the facts warrant a preliminary
hearing in order that full submissions on the issue may be made prior to the Commission deciding whether it will exercise
it�s discretion under section 27 to amend or to strike-out the application.�

6 At the outset of the hearing, Counsel for the Respondent, Mr Martel, advised the Commission that the Respondent was not
aware that there was an application before the Commission to amend the name of the Respondent. For the reasons set out
below that contention is not correct.

The Evidence
7 Ms Cole testified that the Applicant is a member of the union and that prior to the Applicant�s employment being terminated

she (Ms Cole) met with the Applicant and Ms Lawrence to discuss disciplinary issues. After the meeting the Applicant�s
employment was terminated. Ms Cole testified that she was aware that Canning Division of General Practice Ltd was the
employer of the Applicant and not Ms Lawrence. After the Applicant was dismissed Ms Cole prepared the Form 1. She typed
in the name and address of the Respondent. She named Ms Lawrence as the employer in the application even though she had
no instructions from the Applicant to do so.

8 The Applicant testified that she understood at all material times that her employer was the Canning Division of General
Practice Ltd. She agreed that she signed the Form 1. She said shortly after the application was filed a friend of hers who is a
legal practitioner advised her that the application wrongly identified Ms Lawrence as her employer. The Applicant said she
raised this with Mr Simon Bibby, an Industrial Officer employed by the Union, as Ms Cole was away on leave. On 11 April
2001, Mr Bibby wrote to the Board of Directors, care of the Chairperson of the Canning Division of General Practice Ltd as
follows�

�Dear Sir
P Levaci � Application 601 of 2001
This letter confirms that the Australian Services Union represents Premila Levaci in the above mentioned matter.
Further, this application is made against the Canning Division of General Practice Ltd and not against any individual.
Yours sincerely
Simon Bibby
Principal Industrial Officer
Australian Services Union�

9 On return from leave, Ms Cole wrote to the Commission on 27 April 2001. In that letter she stated�
�Dear Sir
Application No. 601 of 2001
Ms P Levaci and Canning Division of General Practice Ltd
I write in relation to the Notice of Answer and Counter Proposal lodged by the Respondent on 24 April 2001.
The Respondent has been incorrectly described in part. It will by my intention to seek a formal amendment under section
27 of the Industrial Relations Act 1979 at the time of hearing to delete reference in the Application to the Chief Executive
Officer, Ms Carolyn Lawrence. The Canning Division of General Practice Ltd will remain as the named Respondent in
this matter.
I completed the Application on behalf of the Applicant and, therefore, assert that it was in fact a situation whereby the
Respondent was incorrectly described by the Applicant�s representative. The Applicant has not vexatiously named the
wrong entity as the Respondent, as stated in the Respondent�s Notice of Answer and Counter Proposal. Such a claim
would need to be substantiated by the facts of the case, and not by way of an inaccuracy in the initial Application.
For your information, I attach a letter dated 11 April 2001 from the ASU to the Board of Directors of the Canning
Division of General Practice Ltd clarifying the intent of the Application.
Yours sincerely
Emma Cole
Industrial Officer
Australian Services Union�

10 Mr C Martel advised the Commission that the Respondent did not receive a copy of the letter set out in paragraph 9 of these
reasons until the day before the hearing of this preliminary issue.
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11 Pursuant to s.32 of the Industrial Relations Act 1979 (�the Act�) the Commission convened a conciliation conference on 6 June
2001 in respect of the application. The Commission file records that Ms Cole appeared on behalf of the Applicant and Mr G
Bartlett (of counsel) appeared on behalf of the Respondent. Both the Applicant and the Respondent attended. The Applicant
gave uncontradicted evidence that at the conference the issue of amendment of the Respondent�s name in the Application was
raised. She said Ms Cole informed Mr Bartlett that if there was a need to amend the application she, Ms Cole, �would do so�.

12 After the s.32 conference on 6 June 2001 Ms Cole ceased to represent the Applicant and the Applicant instructed Hammond
Worthington Lawyers to act on her behalf.

13 The Commission file records that a further s.32 conciliation conference was convened on 5 November 2001. At that
conference Ms C Bahemia (of counsel) appeared on behalf of the Applicant and Mr Bartlett appeared on behalf of the
Respondent. At the conclusion of the conference the parties were advised the substantive application would be listed for
hearing on 18, 19 and 20 March 2002.

Submissions
14 Mr Martel on behalf of the Respondent made the following submissions�

(a) The Commission has no jurisdiction to amend the name of the Respondent to substitute Canning Division of General
Practice Ltd as to do so would create a cause of action against the Canning Division of General Practice Ltd. If the
amendment sought is made the new cause of action is out of time by reason of operation of s.29(2) of the Act.

(b) The Commission has no inherent jurisdiction.
(c) The decision of the Full Bench in Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 can be distinguished. It is contended on

behalf of the Respondent an amendment can only be made to the name of a party out of time where the mistake is �in
the name of the party� and not a mistake as to the person who answered the description of employer.

(d) The Commission should not exercise its discretion to amend the application as the Applicant has inordinately delayed in
making an application to amend.

15 It is argued on behalf of the Applicant that�
(a) The Commission has power to amend pursuant to s.27(1) (l) and (m) of the Act and it should make the amendment as to

do so is in the interest of equity, good conscience and the substantial merits of the case (s.26(1)(a) of the Act);
(b) The evidence establishes that the Respondent was wrongly named as the employer in the application through a mistake

made by Ms Cole;
(c) To amend would cause no prejudice to the Respondent as the error was brought to the attention of the Respondent at an

early stage of the proceedings;
(d) The mistake made by Ms Cole is clearly a �mistake in the name of a party�.

Legal Principles
16 In Rai v Dogrin Pty Ltd (op cit), the decision appealed against was whether the Commission at first instance erred in refusing

to allow the name of the Respondent be amended from Dogrin Pty Ltd to Julie Khan or Julie Khan and Opel Khan. The
Application to amend was made at the conclusion of a substantive hearing. Documentary evidence tendered on behalf of the
Applicant was confusing in that at least three payslips identified Dogrin Pty Ltd as the employer, whereas a group certificate
named Julie and Opel Khan trading as �Bibendum at the Colonnade� as the employer. At the hearing at first instance, it was
submitted on behalf of the Respondent to the appeal, that on the authority of The Owners of Johnston Court Strata Plan No.
5493 v Dumancic (1990) 70 WAIG 1285 that this was the case of a wrong party being named, not a misdescription of the
party�s name. At the appeal the Appellant contended that the amendment sought was properly made when regard was had to
the principles enunciated by the High Court in Bridge Shipping Pty Ltd v Grand Shipping SA and Anor (1991) 173 CLR 231.
In Bridge Shipping Pty Ltd v Grand Shipping SA and Anor (op cit) Philip Morris Ltd had engaged the Appellant to arrange for
the carriage of containers to Melbourne. When the containers arrived at Melbourne they were damaged. Philip Morris Ltd
sued the Appellant. The Appellant issued a Third Party notice against the registered owner of the vessel. The Appellant later
discovered the vessel had been under charter to another company which had therefore been the carrier of the goods. The
Appellant then sought to substitute the charterer as third party in place of the owner. The amendment was refused. The
majority of the High Court held that because the Appellant had intended to sue the owner of the vessel believing that its right
of action lay against the owner, the Appellant had not �made a mistake in the name of the party� within sub rule (4) of Rule
36.01 of the Rules of the Supreme Court of Victoria. Sub rule (4) allowed the Victorian Supreme Court to correct mistakes in
the name of a party under sub rule (1) which empowered the Court to correct any defect or error in any proceeding. One of
the questions considered by the High Court was whether Rule 36.01 sub rule (4) was restricted to cases of misnomer, clerical
error and misdescription per se. At 248 Toohey J observed�

�The issue is whether the substitution sought by Bridge Shipping is by reason of a �mistake in the name of a party�.
Bridge Shipping says that there was such a mistake. It thought that Grand Shipping was the carrier of the goods; it knows
now that Rainbow Line was the carrier. But, answers Rainbow Line, there was no mistake in the name of a party. This is
not a case of Bridge Shipping intending to join Rainbow Line as a third party and getting the name wrong. It meant to join
Grand Shipping because it was the owner of the ship and Bridge Shipping assumed (wrongly, as it turned out) that the bill
of lading was issued on behalf of Grand Shipping.�

17 In considering the history of sub rule (4) of Rule 36.01, McHugh J (with whom Brennan and Deane JJ agreed) considered a
similar English provision and observed that Donaldson LJ in Evans Constructions Co Ltd v Charrington & Co Ltd [1983] QB
810 gave the English provision a wide meaning. In that case at 821 Donaldson LJ said�

�� there is a real distinction between suing A in the mistaken belief that A is the party who is responsible for the matters
complained of and seeking to sue B, but mistakenly describing or naming him as A, and thereby ending up suing A
instead of B. The rule is designed to correct the latter and not the former category of mistake. Which category is involved
in any particular case depends upon the intentions of the person making the mistake and they have to be determined on
the evidence in the light of all the surrounding circumstances.�

McHugh J at 258 in Bridge Shipping observed Evans Construction Co Ltd v Charrington & Co Ltd was followed by Clarke J
in Lloyd Steel (Aust) Pty Ltd v Jade Shipping SA (1985) 1 NSWLR 212. McHugh J held at 261 that Evans v Charrington and
Lloyd Steel were correctly decided.

18 In Rai v Dogrin Pty Ltd (op cit), the President (with whom Gregor C agreed) held at 1378 that s.27(1)(l) and (m) and s.26(1) of
the Act gives the Commission wider powers (than Rule 36 of the Rules of the Victorian Supreme Court), to amend the name of
a Respondent if it were found that there was a misdescription in the name of the employer. Further that even if that proposition
was not correct they held the principle in Bridge Shipping Pty Ltd could be applied.
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19 Whether or not the Commission should make an amendment to substitute a new party outside the time prescribed by s.29(2) of
the Act, is discretionary (Rai v Dogrin Pty Ltd per Fielding SC at 1379-1380).

20 In The Owners of Johnston Court Strata Plan No. 5493 (op cit), the Industrial Appeal Court considered a decision made by the
Industrial Magistrate to amend complaints to name the Appellant as the Respondent. The complaints were initially made
against the Council of Owners of Johnston Court. Pursuant to the provisions of the Strata Titles Act 1985 the functions of the
Appellant as a company were to be performed by the council. The council had no corporate status. The Industrial Appeal Court
held that the decision to amend was proper as the facts established that it was not a case of naming the wrong defendant but
simply a case of getting the proper defendant�s name right. At 1287 the Court held�

�� Justices cannot substitute a new party for the defendant unless the party so substituted waives the irregularity. It is
trite to say that the same rules apply in the civil procedure. This is not the case of the wrong person being charged. The
only �person� capable of being charged was the strata company and the facts disclose that the only �person� capable of
instructing solicitors was the spokesman for that company, namely the council, which exercises the company�s function.
The council has no separate legal corporate existence apart from the strata company. This is not a case where anyone (had
they considered the matter) would have concluded that the named defendant was meant to be the individual persons who
constituted the council of the corporate body. The defendant could only be the corporate body, and the only entity capable
of instructing solicitors to defend the charges was the council of the corporate body.�

Conclusion
21 It is clear that the naming of the Respondent as the employer was an error made by Ms Cole which can be described as a

clerical error or misnomer. It is also clear from the evidence that the Applicant at all times intended to make a claim against
Canning Division of General Practice Ltd and not Ms Lawrence. She made no mistake as to the identity of her employer.

22 In my view the mistake made by Ms Cole was a mistake that can be characterised as a simple �error, defect or irregularity�
within the meaning of s.27(m) of the Act and is capable of amendment. If I am wrong about that, in any event subject to the
matters set out below in respect of an exercise of discretion the mistake made by Ms Cole is a �mistake in the name of the
party� and equity, good conscience and the substantial merits of the case require the mistake to be remedied. On the
application of the principles set out in Bridge Shipping Pty Ltd v Grand Shipping SA and Anor the jurisdiction of Commission
is invoked to enable it to exercise the powers in s.27(1)(l) or (m) to amend.

23 I am of the view that I should exercise the Commission�s discretion to amend the name of the Respondent by deleting the name
of Ms Lawrence and substituting the name of Canning Division of General Practice Ltd. The reasons why I have reached this
view are as follows�

(a) In matters of practice and procedure it is a principle that where a Court or Tribunal is called upon to consider the
actions of a litigant and his or her legal advisers in making a decision whether to grant an interlocutory application
and the conduct complained of is conduct for which the adviser alone is responsible, the Court or Tribunal, will
regard the conduct as less severe against the litigant than when the litigant is personally responsible for conduct
complained of (see Ulowski v Miller [1968] SASR 277 at 282, 285).

(b) Both Ms Lawrence and the Canning Division of General Practice Ltd were given notice within 25 days of filing the
application that the Applicant�s claim was made against the Canning Division of General Practice Ltd. Plainly the
Respondent�s contention that the Applicant has inordinately delayed in making an application to amend is
misconceived. The issue was raised at an early stage of the proceedings.

24 In light of the matters set out above I will make an order that the name of the Respondent be deleted and that there be
substituted therefor the name, Canning Division of General Practice Ltd.

_________

2002 WAIRC 05001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CAROLYN LAWRENCE - CHIEF EXECUTIVE OFFICER CANNING DIVISION OF GENERAL
PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 13 MARCH 2002
FILE NO/S. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 05001
_________________________________________________________________________________________________________

Result Order made to substitute the Respondent
Representation
Applicant Ms C Bahemia (of counsel)
Respondent Mr C Martel (of counsel)
_________________________________________________________________________________________________________

Order
Having heard Ms Bahemia on behalf of the Applicant and Mr Martel on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be deleted and that be substituted therefor the name, Canning Division of
General Practice Ltd.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04923
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NATASHA MARGARET LUCANUS, APPLICANT
v.
CUDDLES GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 1719 OF 2001
CITATION NO. 2002 WAIRC 04923
_________________________________________________________________________________________________________

Result Orders made in accordance with agreement between the parties
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 Natasha Margaret Lucanus (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the

Act�) for orders pursuant to s.23A of the Act. The Applicant claimed that she was harshly, oppressively or unfairly dismissed
by Cuddles Child Care Group (�the Respondent�) on 14 September 2001. In the application the Applicant states that Mr
Carver is the owner of the Cuddles Child Care Group and the address of the business is 313 Abernethy Road, Belmont. A
Notice of Answer and Counter Proposal was filed on behalf of Cuddles Group Pty Ltd of 313 Abernethy Road, Belmont (the
Respondent�s address) in which the Respondent stated that the Applicant was not suitable for the job.

2 On 10 October 2001, the Commission directed the Clerk to the Commission Arthur Wilson to investigate the matter and
prepare a report pursuant to s.93(8) of the Act.

3 Mr Wilson convened a meeting between the parties on 25 October 2001. At the meeting Ms Lucanus attended the meeting on
her own behalf. Mr Cliff Carver attended the meeting on behalf of the Respondent. At the conclusion of the meeting the parties
reached agreement that the Applicant�s claim would be settled in the following manner�

�• The termination of the applicant will be withdrawn and Ms Lucanus will be allowed to submit a letter of resignation
to take effect on 14 September 2001. The respondent will accept such resignation in writing with effect from
14 September 2001.

• The respondent will provide a Certificate of Service to the applicant and the agreed point of contact within the
respondent�s organisation for the answering of enquiries from prospective employers of the applicant shall be Mr
Cliff Carver. He undertakes to make no adverse comments in relation to the applicant.

• The respondent will pay to the claimant an additional week�s pay in lieu of notice; any outstanding pro rata annual
leave and arrears of pay amounting to $475.63. Such entitlement shall be less the appropriate amount of tax.�

4 Following the conference a letter was sent to the Cuddles Childcare Group, attention to Mr C Carver on 25 October 2001, in
which the terms of settlement were recorded. On 27 November 2001, the Applicant advised Mr Wilson by email that the day
after the meeting she had sent in her resignation to Mr Carver in accordance with the terms of the settlement. On 4 December
2001, the Applicant advised Mr Wilson by email that she had received a payment of $433.63 and that was the only amount that
had been paid to her.

5 Mr Wilson then made a report to the Commission. Pursuant to s.32 of the Act the Commission listed this matter for a
conference at 9:00am on 25 January 2002. The Applicant attended the conference but there was no appearance on behalf of the
Respondent. The Commission then listed this matter for hearing on 13 February 2002. The Applicant appeared at that hearing.
There was no appearance made on behalf of the Respondent. Both the notice of the conference and the notice of hearing were
sent by the Commission to the Respondent�s address.

6 The Applicant testified that she worked for the Respondent at 12 Ballard Place, Maddington as a Qualified Child Care Worker.
She said she commenced on 4 May 2001 and that her employment was terminated on 14 September 2001. She testified and
produced pay slips that showed she was paid $1,016.25 (gross) or $834.25 (net) per fortnight, being $13.95 per hour. She said
that she worked 37.5 hours per week. She said she received the amount of $433.63 on 30 November 2001 when that amount
was deposited into her bank account, but she did not receive a pay slip. Accordingly she is unable to say whether tax had been
deducted from that amount. The Applicant seeks an order in terms of the agreement made at the meeting on 25 October 2001. I
am of the view that the Commission has power to issue such an order (see MacLeod v Paulownia Trees Pty Ltd (1997)
78 WAIG 1057 and Bradbury v Van Baren and Others (1995) 75 WAIG 2927). Having heard the evidence I am satisfied that
an agreement was reached and I will make an order in terms of the agreement that was reached at the meeting of 25 October
2001.

7 Mr Wilson gave evidence at the hearing as to the terms of the agreement. Mr Wilson also testified that he conducted a Business
Names search at the Department of Consumer and Employment Protection. A Business Names Extract was tendered into
evidence. That document however is for a business known as �Cuddles Child Care Centre� and not the Cuddles Child Care
Group. Further although the document states that the principal place of business of Cuddles Child Care Centre is the
Respondent�s address the extract states there are no other places of business. Accordingly there is no evidence that Cuddles
Child Care Centre carried on business at 12 Ballard Place, Maddington. As the Notice of Answer and Counter Proposal states
the name of the Respondent to be Cuddles Group Pty Ltd, I will make a declaration that Cuddles Group Pty Ltd was the
employer of the Applicant.

8 I will make an order that the Respondent is to pay the Applicant a sum of $1,726.44 gross. As an amount of $433.63 has been
paid to the Applicant the amounts set below are to be paid subject to a deduction of that amount. The sums owing comprise�

(a) an additional week�s pay in lieu of notice in the sum of $508.13 gross;
(b) in relation to outstanding pro rata annual leave the Applicant testified that she did not take any annual leave during

the period of her employment. Accordingly I have calculated her pro rata annual leave to be 54.81 hours or a gross
amount of $742.68;
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(c) further the order will incorporate the part of the agreement that the Respondent is to pay the Applicant arrears of
pay amounting to $475.63.

9 I will also make orders that the Respondent is to accept the Applicant�s resignation in writing with effect from 14 September
2001, that is to comply with other undertakings agreed to by the Respondent.

_________

2002 WAIRC 05161
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NATASHA MARGARET LUCANUS, APPLICANT
v.
CUDDLES GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO/S. APPLICATION 1719 OF 2001
CITATION NO. 2002 WAIRC 05161
_________________________________________________________________________________________________________

Result Orders made in accordance with agreement between the parties.
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard the Applicant, Natasha Margaret Lucanus in person and no appearance by the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that cuddles Group Pty Ltd (the Respondent) was the employer of Natasha Margaret Lucanus (the
Applicant) from 4 May 2001 until 14 September 2001;

(2) ORDERS that the Respondent forthwith do pay the Applicant $1,726.44 (gross) less the sum of $433.63 paid on
30 November 2001;

(3) ORDERS the Respondent to accept the Applicant�s resignation in writing with effect from 14 September 2001;
(4) ORDERS the Respondent to forthwith provide the Applicant with a Certificate of Service;
(5) ORDERS that in the event that prospective employers of the Applicant make enquiry of the Respondent, the

Respondent shall ensure that all such enquiries shall be answered by Cliff Carver who shall not make any adverse
comments on relation to the Applicant.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05036
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIAL TROY MCMAUGH, APPLICANT
v.
HEALTH PROFESSIONALS AGENCY PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. APPLICATION 1863 OF 2001
CITATION NO. 2002 WAIRC 05036
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr B. McMaugh (as agent)
Respondent Ms H. Ketley (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The claims brought by Mr Danial McMaugh are first that he was unfairly dismissed and secondly that he had an entitlement
under his contract of employment to a monthly salary of $4,777.00 which he had not been paid for the entire period of his
employment, that is, between 19 July 2001 to, as he claims, 10 October 2001. Further he claims that he was entitled to, and did
not receive, a �superannuation entitlement�, �leave pay� and �mileage/vehicle allowance�. All of his contractual benefit claims
amount to $13,506.00.

2 By way of background, it is agreed that his former employer is a company whose sole shareholder and only director is his
brother, Michael McMaugh. The Commission heard evidence from the applicant and at the conclusion of that evidence, the
respondent submitted that there was no case for the respondent to answer other than for the mileage/vehicle allowance because
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Mr Danial McMaugh�s evidence did not make out the claims. The Commission reserved its decision briefly and in the re-
convened proceedings issued the following decision.

3 In relation to the claim for unfair dismissal, the issue is whether there was a dismissal. It seems to me that the issue is that on
6 September 2001, Mr Danial McMaugh went on one week�s leave. During that week a restraining order was taken out by the
respondent against him. It came into effect on 12 September 2001 and it is the submitted that Mr Danial McMaugh did not
return to work because of the restraining order. I think that is valid. It therefore seems to me that the reason why his
employment effectively ceased at that point is because of the restraining order.

4 The taking out of the restraining order was an action taken by the employer and therefore it was an act of the employer that
effectively brought the contract to an end either because it prevented Mr Danial McMaugh from working (the provision of
work being an essential part of a contract of employment) or it was conduct of a manner calculated or likely to destroy or
seriously damage the relationship of confidence or trust between an employer and employee.

5 It therefore seems to me that the contract of employment came to an end on or about 12 September 2001. Mr Danial McMaugh
was aware of the restraining order on 12 September 2002. That could arguably be a constructive dismissal but if that is the day
upon which the employment terminated, in order for it to be brought to the Commission, Mr McMaugh�s claim of unfair
dismissal would have to have been referred to the Commission within 28 days of that day. The application was in fact not
brought to the Commission until 22 October 2001, after the 28 days.

6 The Industrial Relations Act 1979 provides that the Commission can only deal with a claim of unfair dismissal if the
application is referred to the Commission within 28 days of the day the employment terminated and it seems to me therefore
that the claim for unfair dismissal is out of time and is not validly before me.

7 In relation to the claims of denied contractual benefit, I am not satisfied that there is any evidence before me from Mr Danial
McMaugh that he agreed to accept a wage or a salary on a regular basis for the work that he did. Rather, his evidence, which
was only given after the Commission itself asked the necessary questions, is that he agreed with his brother to work for no
regular salary on the basis that in due course a large sum of money would be forthcoming. He accepted his brother�s words of:
�Don�t worry about money, we are all going to be millionaires�. He did not suggest in his evidence that there was any
agreement at all regarding a salary to be paid to him. I do not think any other finding is open to me on Mr Danial McMaugh�s
evidence.

8 So to the extent that he brings a claim for salary for the period 19 July 2001 to 10 October 2001, I find that there is insufficient
evidence that on its own could allow me to make an Order requiring the payment of any regular wage or salary because there is
no evidence that one was ever agreed. It must be stressed that the Commission can only deal with the contract of employment
as it was. The Commission cannot retrospectively re-write the contract to make it more favourable to Mr Danial McMaugh
than it actually was.

9 In relation to superannuation and leave entitlements, it may well be that Mr McMaugh was entitled to annual leave and was
entitled to superannuation by virtue of being an employee. However, as with the wages, it seems he did not discuss or agree
upon either of these entitlements being paid to him. Therefore any entitlement he has to annual leave comes from the Minimum
Conditions of Employment Act, 1993 and in the case of superannuation, the Superannuation Guarantee legislation. This
Commission is not a Magistrate�s Court and it does not have the power or the jurisdiction to enforce those Acts.

10 In summary, I will issue an Order that dismisses the claim of unfair dismissal and dismisses for want of jurisdiction so much of
the denied contractual benefits claim as relates to unpaid salary, superannuation and annual leave. That merely leaves to be
heard and determined this afternoon the claim for what is been described as �mileage/vehicle allowance�.

11 Mr Danial McMaugh�s evidence is that it was agreed with his brother that for using his own car he would be paid $40.00 every
2½ days from 19 July until 28 August, and from 31 August he would be reimbursed the cost shown on his credit card. He
estimated he had spent $1,500.00 cash, but this was not just on fuel, but it was also things such as wine. Mr Danial McMaugh
did not attempt to identify what he should be reimbursed.

12 Mr Michael McMaugh�s evidence is that there had been no agreement as to reimbursement of his brother for the use of his car.
Mr Michael McMaugh had given his brother $20.00 cash �a few times�.

13 Ms Sharon Ditcham gave evidence. She is Mr Michael McMaugh�s partner and the respondent�s financial manager. She had
given Mr Michael McMaugh $20.00 �4 or 5 times� for him to give to his brother.

14 The issue is whether it was ever agreed that it was a term of the contract of employment that Mr Danial McMaugh would be
paid $40.00 every 2½ days from 19 July until 28 August, and from 31 August he would be reimbursed the cost shown on his
credit card. I think it is unlikely from the evidence as a whole. Even if there was some agreement, there is simply not enough
detail before me for me to know what amount to Order to pay. The Commission cannot merely guess. What is necessary is for
Mr Danial McMaugh to prove that the terms of his employment were as he now states. It most certainly is not, as he suggested
at the end of the case, a conclusion by the Commission that he agreed to work for nothing, or that whoever tells lies will win. It
is that even with the best will in the world towards him, his has not been able to prove his claim. In my view, as Mr Danial
McMaugh said, he regarded himself as a co-director of the company he says he and his brother established and in July
2001 when he and his brother were on good terms, he did not see it necessary to agree to any terms of employment because of
the promise of reward to come to them all in the future. The relationship with his brother broke down and this claim was filed.
However, if he did not agree terms of employment when he commenced employment, there can be no terms for this
Commission to order to be paid no matter how unfair I might consider his situation to be.

15 An Order now issues dismissing his claim.
_________

2002 WAIRC 05035
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. APPLICATION 1863 OF 2001
CITATION NO. 2002 WAIRC 05035
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr B. McMaugh (as agent)
Respondent Ms H. Ketley (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. McMaugh (as agent) on behalf of the applicant and Ms H. Ketley (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the claim of unfair dismissal be dismissed for want of jurisdiction.
(2) THAT the claim relating to unpaid annual leave and unpaid superannuation be dismissed for want of

jurisdiction.
(3) THAT the claim for unpaid salary be dismissed.
(4) THAT the claim for reimbursement of motor vehicle expenses be dismissed.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner

2002 WAIRC 05136
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BIANCA NASO, APPLICANT
v.
THE ROMAN CATHOLIC ARCHBISHOP OF PERTH (INC) AND OUR LADY OF MT CARMEL
SCHOOL BOARD, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 2 APRIL 2002
FILE NO. APPLICATION 1158 OF 2001
CITATION NO. 2002 WAIRC 05136
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms H Ketley (of Counsel) and with her Ms M van der Kwast (of Counsel)
Respondent Mr M Jensen (of Counsel) and with him Ms K Wroughton (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
Extempore

1 The applicant claims that she has been harshly, oppressively or unfairly dismissed from her employment with the respondent.
She has been employed by the respondent, which is a primary school, since 1986, as one of two school secretaries within the
office of the school. The grounds upon which the application was filed include that, firstly, the applicant�s employment
contract was unilaterally varied by the employer so as to give her a workload that was unreasonable; failure to complete this
workload was given as a ground of dismissal. Secondly, the review process the respondent undertook prior to the dismissal of
the applicant was unfair and denied her natural justice. Thirdly, the applicant�s performance of her contractual duties was
reasonable and not such as to warrant dismissal. During the course of the hearing, the applicant elaborated on a further ground
that the duties expected of her were at a higher level than was reasonably expected and she was classified at a lower level than
the duties required of her and this constituted part of the unfairness in any assessment of her performance of those duties.

2 I have heard evidence from the applicant, from Clara Gauci, from Claire Dalton and from James Danaher. I have considered all
of the evidence before me but I do not intend to recite all of it. Where there is a conflict in the evidence, I prefer the evidence
of Mr Danaher to that of the applicant. The applicant�s evidence was unreliable in a number of respects.

3 The evidence is clear that the applicant was counselled; there were errors in her work; there were questions of competence and
timeliness of work which were brought to her attention many times and attempts were made to assist her to improve. It is
suggested that the respondent was overzealous in its counselling of the applicant and constantly bringing matters to her
attention in such a way as to constitute harassment. I am not satisfied that that is so. It may be that the respondent has
undertaken a very thorough process and one might argue that action ought to have been taken some time earlier to bring the
matter to a head, but I am not satisfied that that constitutes an unfairness to the applicant.

4 Part of the difficulties with the applicant�s work included the time that was taken for her to produce the newsletter. Mr Danaher
has given evidence that he sought comparative information which demonstrates that the applicant was taking an excessive
period of time to prepare the newsletter. Her attention to detail in that regard was also a problem.

5 I note too, that during the course of the applicant�s employment, the newsletter, originally one page, eventually went to four
pages, one of which is not regularly amended. But I also note that the newsletter has also gone to a fortnightly publication
rather than weekly. Further, I note that during the course of the applicant�s employment the newsletter has been produced on
computer and that some of the contributions to the newsletter by the Principal and others appear to have been provided to the
applicant through normal computing processes on either disk or email which should have enabled easier finalisation of the
newsletter on her part, and that what was required was formatting and checking the typing of those contributions.
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6 The respondent has undertaken, through external providers, appraisals of the applicant�s skills and work. The first was in a
formative appraisal conducted by Ms Jones in April 1999, and this appraisal identified a number of deficiencies in the
applicant�s work. Ms Jones� report contains the following summary of observations�

�SUMMARY OF OBSERVATIONS
After observing Mrs Naso complete these two tests, I would make the following conclusions�
1. Mrs Naso lacks basic computing and word processing skills which I would have expected her to have acquired

given her length of service with the school as a secretary.
2. Mrs Naso lacked attention to detail in completing the two tests, which resulted in both tests varying

significantly from the originals.
3. Mrs Naso took a considerable amount of time to complete the tests; given her experience I would have expected

them to have been completed in a far shorter period of time.�
(Exhibit D)

7 Ms Jones� recommendation was that the applicant undertake professional development in a word processing software package
which the school had installed, i.e. Word 97 for IBM.

8 The evidence is that approximately 3 months after that report was made, the respondent arranged for the applicant to undertake
a word processing course and her attendance at that course has been confirmed.

9 There is also evidence that there were further hours of work allocated to the office in the beginning of 2001. This was no less
than 3 months prior to the applicant�s employment terminating. If anything, this additional time allocated to the other person in
the office, to bring her to almost a full-time work allocation, would have meant that there were additional times during which
two people staffed the office. One would have assumed that this relieved the applicant of some of the interruptions to her work
which, according to the reports, have caused difficulty for her.

10 The evidence is that there was no real improvement following the training that was undertaken by the applicant in July 1999.
Accordingly, a summative appraisal was to be undertaken. This summative appraisal was the subject of some correspondence
from The Independent Schools Salaried Officers� Association of Western Australia, Industrial Union of Workers (�the
ISSOA�), which represented the applicant at the time, in which a number of concerns are expressed. I am not satisfied that
those concerns are valid as at the time that the appraisal was undertaken, the full-time person within the office had nothing
further to gain from the applicant�s failure in this matter and further the applicant did, in the end, have a nominee of the ISSOA
participate in the process. Further, when the applicant sought time to seek advice before undertaking the summative appraisal,
further time was given to her albeit that the respondent had expressed concerns that she was trying to delay the process. It is
clear that the applicant participated in that process following advice from the ISSOA and her lawyers. That advice was to the
effect that if she declined to participate she may be placing her job in jeopardy as the employer had foreshadowed.

11 I say at this point that there is an obligation on an employee to follow the reasonable instructions of an employer and the
direction to participate in the summative performance appraisal could not be described as an unreasonable direction in the
circumstances of the process which had been going on for some time.

12 The appraisal was undertaken by Ms Ciccarelli. As is noted in the evidence and also in Ms Ciccarelli�s report (Exhibit S) a
number of persons were asked to complete an appraisal form and were interviewed by Ms Ciccarelli after the forms were
completed. Those persons were: Mr James Danaher, the school Principal; Ms Gisella Scaravalli, the Acting Assistant Principal,
Learning Technologies Coordinator and Year 6 teacher; Mr Damian Geany, Assistant Principal; Ms Tania Eoannidis,
Secretary; Ms Clare Dalton, Secretary, external to the school, nominated by the applicant�s representatives. The applicant also
completed an appraisal form.

13 In this way it can be seen that a number of people of authority within the school participated in the process. Further, Ms
Eoannidis, who worked in the office and was able to give first hand comment, and Ms Dalton who had experience as a
secretary and she has given her evidence as to her experience, participated in the appraisal.

14 I do not intend to recite all of the comments within the report, but a number of the comments of the appraiser confirm what the
respondent had been saying for some time. Those comments are�

�There was unanimity among school-based data sources that Ms Naso�s performance in this area was unsatisfactory. The
vast majority of individual ratings were �unsatisfactory�.
The preparation and production of the school newsletter forms a major part of Ms Naso�s responsibility. There was
general agreement that there were major problems in her ability to complete this task adequately. Particular concerns
relate to the time taken to complete the relevant word-processing, the lack of checking and editing of the work, formatting
deficiencies.
The external appraiser indicated that in her observation, Ms Naso paid attention to detail and edited the draft newsletter
and rated her performance in this area as competent. School-based data sources are adamant that this attention to accuracy
(both typographic and formatting) does not usually occur - or at least does not occur with appropriate results. That is,
draft newsletters consistently contain notable errors that include typographical and spelling errors as well as formatting
problems. Data sources also indicate that there have been times when submitted information has not been included in the
newsletter.
There is agreement that Ms Naso takes an unrealistic amount of time to complete the newsletter. �
Ms Dalton suggested that the newsletter should take approximately three hours to complete, and certainly never more
than five hours, including general office interruptions. This is certainly considerably less than the current time-frame
allowed for performance of the task. Ms Naso herself indicates that Mondays - Thursdays are allocated to the newsletter
(over ten hours); she suggests that she is not given sufficient time to complete the task. Given her own expressed views
that this time is inadequate, the fact that the newsletter has on more than one occasion been late, and that at other times
has been completed on time with the assistance of other staff, it seems clear that Ms Naso is unable to complete this task
within an adequate time-frame.�

15 I note here that the report refers to an �adequate� time-frame, not merely to the �allotted� time-frame. It is also noted that�
�Where respondents felt competent to respond, ratings of competence in dealing with correspondence with parents ranged
from unsatisfactory to borderline.
�
Of individual responses from school-based data sources, two-thirds of the ratings in this area were �unsatisfactory� and
one-third were �borderline�. The external data source rated Ms Naso as �competent� in those areas where she felt it
possible to make a judgement.
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�
There was common criticism that Ms Naso at times gave the impression that she was vague or unclear or confused when
providing information to parents or visitors, although this apparently was not perceived as such a problem in relation to
the provision of information regarding enrolment procedures and school fees. There was common concern relating to the
lack of accuracy of telephone messages for staff, it was confirmed that information passed on to staff was inaccurate often
enough to be a cause for concern. Similarly, data sources indicate that mail is often distributed in an inaccurate or
apparently haphazard manner.
�
There is general agreement that Ms Naso is competent to use the photocopier for routine tasks, including the copying of
the newsletter. However, she lacks the level of competence that could be appropriately expected of a school secretary. She
is unfamiliar with a range of functions of the photocopier, has considerable difficulty dealing with paper jams and
installing toner cartridges, and can provide no guidance or assistance to staff beyond routine single and duplex copying.
�
It would appear that Ms Naso has had difficulty in adapting to the work practices, style and requirements of the current
Principal. Her own comments, as well as those of the Principal and the Assistant Principal (who has been utilised as an
observer in meetings between Ms Naso and Mr Danaher), suggest that she does not accept the directive or the supervisory
role of the Principal. The Assistant Principal confirms the view of the Principle (sic) that Ms Naso is defensive and
emotional when her job performance is discussed; that she is unwilling to listen to or accept any criticism, and that while
the Principal can be assertive and even blunt, he is accurate and does not engage in personal criticism of Ms Naso.
Ms Naso herself indicates that she believes the current review of her performance is evidence of harassment by the
Principal. This view is not confirmed by any other appraiser.
In the area of technical competence there are major concerns. There is a common view that Ms Naso�s level of technical
competence is unsatisfactory. The most generous appraisal was that her word processing skills were �higher than basic but
lower than intermediate� and that higher skills were needed to perform the Secretary�s role in an adequate manner. This
appraiser also noted that her word processing was slow.
There is a common view that Ms Naso�s mastery of necessary technical competencies - computer programmes, telephone
systems, photocopying - was unsatisfactory. It is also noted that there has been no evidence of improvement in these skills
over time, even with the provision of appropriate professional development opportunities. Training has been provided in
both the telephone and photocopying programs; Ms Naso attended a three-day computer skills course in 1999.
Additionally Ms Naso has been provided with consistent individualised support from the Learning Technology
Coordinator. She is not perceived to be competent in the use of Excel, Publisher and other useful programs. Her
formatting skills are very limited, and she is unfamiliar with many of the �short-cuts� that are basic to much computer
work, even simply in word-processing tasks.
�
Ms Naso herself suggests that her competence has only been called in to question since the appointment of the current
Principal. She infers from this that questions about her performance are motivated by ill-will from the Principal. This
view is not shared by other members of staff.
�
It is apparent that the level of technical competency to adequately fulfil the role of School Secretary has changed
considerably in the period since Ms Naso�s first employment, as have the number and range of school activities and
responsibilities that necessarily impact on the role. It would appear that Ms Naso, despite what may be her best intentions,
is unable to reach appropriate competency levels. Of particular concern to data sources is the negligible reported impact
of previous training and development opportunities afforded to Ms Naso. In fact, data sources involved in providing
technical advice to Ms Naso comment consistently that there is little evidence of retention of information or advice.
It would appear that there is a basic disagreement as to the appropriate time / work relationship. Ms Naso indicates that it
is unrealistic to expect all the duties expected of her to be completed within the hours of her paid employment.
Specifically, she suggests that, given the interruptions from other duties, the time currently taken to complete the
newsletter is very reasonable. This view is not shared by other data sources, including those experienced in school office
work. Ms Naso indicates that she has suggested that she complete extra hours of work to complete the updating of current
family records; it is the view of the Principal that his (sic) task should be able to be completed within the current paid
hours.
�
Another issue that stands out is the question of Ms Naso�s ability to appropriately judge her own performance. It is
notable that Ms Naso ranked her own performance as �highly competent� in all but three areas of the appraisal and as
�competent� in those. This judgement stands in stark contrast to all school-based data sources. Whilst the appraisal of the
external data source was more positive, the appraisal indicated that greater technical proficiency was required to fulfil the
role.
�
Ms Naso�s unwillingness to acknowledge weaknesses in her performance, or to accept criticism, combined with the
apparent lack of effectiveness of previous training and support, would indicate that there is little likelihood of achieving
the level of improved competency required for the role of School Secretary. This would appear to be compounded by her
negative reaction to the Principal.
This report would indicate that Ms Naso has a friendly and helpful nature, and has provided a long-standing commitment
to the school and its values. The appraisal, however, has pointed to serious deficiencies in her ability to perform
competently the duties associated with the role of General School Secretary.�

16 I do note that during this report and in other evidence, it is recorded that the applicant�s approach within the school has been
friendly and helpful. She was certainly recognised as some one with a long-standing commitment to the school and its values
and was dedicated to the school.

17 As I have indicated, Ms Cicarelli�s report confirms the concerns which Mr Danaher had been raising with the applicant over a
significant period of time. Following the issuing of this report, a copy of it was provided to the applicant for her response. She
did respond. There were discussions with her about her response and she was given the opportunity to respond further. Her
response did not resolve the problems of her performance or her attitude to her performance. In the end the decision was made
to bring about the termination and that termination took place forthwith.
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18 There was a meeting between the applicant and her employer on 30 May 2001 at which Mr Danaher provided the applicant
with a letter. At Mr Danaher�s invitation the applicant requested that he read it to her.

19 He commenced reading it and before it was completed, after the applicant had heard the part of the letter which indicated that
her employment was to terminate immediately, she reacted negatively and left the meeting and the school. Formal parts
omitted, the letter to the applicant from Mr Danaher reads�

�I refer to our recent meeting regarding issues concerning your work performance at Our Lady of Mt Carmel School. At
this meeting was your representative Ms Theresa Howe of the ISSOA and Mr Paul Andrew from the Catholic Education
Office.
The purpose of the meeting was to discuss your response to the issues raised by the independent appraisers (sic) report. I
explained that your response to the report did not adequately address a number of issues raised within the appraisal and
that you have continually failed to acknowledge that serious concerns do exist with your work performance.
I conveyed to you that I was of the opinion that a number of work performance issues had been raised with you over a
number of years and that you have failed to reach an acceptable standard of work performance. I believe that you have
been provided with every opportunity to meet a satisfactory level of performance but you have failed to acknowledge the
concerns that exist.
To this end I advised you that your contract of employment was to be reviewed. You were advised that I was of the
opinion that your performance was not of a satisfactory standard but before I made my final decision as to your future
employment you were to be given a final opportunity to provide me with reasons as to why your employment should be
continued at Our Lady of Mt Carmel school.
Your response through the ISSOA was received on 24 May. Your response once again fails to acknowledge the existence
of any work performance issues that have been conveyed to you over a long period of time. Your failure to acknowledge
any of these concerns exhibits to me that the employment relationship has broken down beyond repair. In my mind your
inability to acknowledge these issues of concern provides a very real impediment to address these issues. It is this
impediment, I believe, that has precluded a more favourable outcome to this matter.
Having considered all the information available and receiving the appropriate advice I am of the opinion that your
employment at Our Lady of Mt Carmel must cease due to inefficiencies in your work performance. The termination of
your services will end immediately and your period of notice of two weeks will be paid out to you. To acknowledge the
period of service you have undertaken at the school I will extend this period of notice for a further three weeks providing
a total notice period of five weeks.
Bianca, it is with regret that this course of action has to be taken however I believe that every opportunity has been
afforded to you in seeking a resolution to this matter. On behalf of the school we wish you well in the future.�

20 As to the grounds of alleged unfairness, notwithstanding submissions made on the applicant�s behalf, her own evidence was
that there was no unilateral change to the arrangements of her hours of work; she recognised the school�s needs and agreed to
the change proposed to her. There was notice of at least 10 weeks given to her. She did not protest during that notice period.
She undertook the change without protest and to her great credit, she has given evidence in this Commission that she
recognised the school�s needs and acted accordingly.

21 As to the suggestion that the work required of the applicant was at a higher level than her classification, I note the terms of
Clause 13 of the Independent Schools Administrative and Technical Officers Award 1993 (No. A 15 of 1991) (�the Award�)
as to the description of the Levels 1, 2 and 3. It states�

�(1) �Officer� Level 1.
(a) The officer at this level requires no prior experience or formal qualifications in the performance of

the job and works under direct supervision.
(b) Examples of positions which may appropriately be classified as Level 1�

general clerical assistant, switchboard operator, word processing operator, data entry operator,
laboratory attendant, school secretary and any assistant employed within the terms of Clause 4. -
Scope of this award.

(2) �Officer� Level 2.
(a) The officer at this level performs duties under general supervision, may have acquired some

relevant qualifications and is competent in the performance of tasks associated within Level
1 positions.

(b) Examples of positions which may appropriately be classified as Level 2, in addition to those
prescribed for Level 1, are as follows�
library assistant, laboratory assistant, accounts clerk, word processing operator, data process
operator, secretarial duties, receptionist/switchboard operator and school secretary.

(3) �Officer� Level 3.
(a) The officer at this level works as a competent skilled autonomous officer and has knowledge, skills

and demonstrated capacity to undertake complex tasks. The officer is likely to have
TAFE/TERTIARY or equivalent qualifications.

(b) Examples of positions which may appropriately be classified as Level 3�
Technician employed in the audio visual, computer, media, library or laboratory departments and/or
any other technician employed in the school; secretary; bookkeeper; computer system supervisor;
senior clerk or senior computer operator; accounts officer; records officer and school secretary.�

22 Levels 1, 2 and 3 each provide for a classification of school secretary, there is recognition that within those levels there will be
different degrees of complexity in the requirements of the position; degrees of autonomy of performance of the role;
qualifications expected and other matters that mean that there would be qualitative differences between that position at Level
1 from that at Level 2 and Level 3.

23 There is no evidence that the applicant�s job required the equivalent of a TAFE or tertiary qualification and whilst there was
complexity in the tasks that she was performing in that there were constant interruptions which meant that there were limited
opportunities to work on the newsletter in any block of time, that of itself does not constitute a complex task. On the contrary,
the word processing associated with the preparation of the newsletter would not appear to be a complex task in itself. The
duties set out in the applicant�s duty statement appear to be those which would be required of a person at Levels 1 and 2.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 641

24 The applicant�s job requirements are below those listed in examples of positions appropriately classified at Level 3 and I
include such positions as computer system supervisor, technicians employed in a range of areas and positions of that nature.

25 In the circumstances then, I am not satisfied that the applicant was unfairly required to perform duties that were not at an
appropriate level.

26 There has also been evidence from Ms Gauci about her classification level and her duties. It would not appear that the duties
required of Ms Gauci and of the applicant were of the same quality and nature. At one stage prior to Mr Danaher�s
employment, the position of school secretary was divided into two particular components. Ms Gauci�s duties involved the
financial records of the school and they would appear to be, under normal circumstances, duties at a higher level than those
contained within the applicant�s duty statement which might be described as basic to intermediate clerical and secretarial
duties.

27 The evidence demonstrates that the applicant, whilst dedicated to the school, and long-serving in her position, has not
recognised the difficulties in her performance or competence. She has alleged that during the process there has been
harassment and victimisation against her. This may have been her perception. However, it would seem that this was a process
in which Mr Danaher was intent upon attempting to resolve the situation. I am not satisfied that he was intent upon causing her
any difficulty but was intent upon improving her performance.

28 I am far from convinced, notwithstanding Ms Ketley�s valiant efforts on the applicant�s part, that there has been any unfairness
to the applicant. On the contrary, there has been a fair, thorough process undertaken over a long period of time. The respondent
has managed the situation well, thoroughly, appropriately and, I believe, compassionately, and with genuine attempts to be
objective. Mr Danaher has bent over backwards to try to resolve the matter and to help the applicant to overcome the shortfalls
in her performance. The applicant may not have appreciated the process but that is my conclusion about Mr Danaher�s
attempts.

29 There is no obligation on and it is not unfair that, the respondent did not reallocate the duties required of the applicant to
someone else, particularly her major duty of the newsletter because of her lack of competence in performing that within a
reasonable time. With the greatest respect to the applicant, if she was unable to perform her job in very reasonable
circumstances and with counselling and training, it is hardly reasonable to expect the employer to restructure its requirements
to suit her needs.

30 As to the suggestion that the applicant may have been competent to perform the duties and to fulfil the requirements of the job
a number of years before but that the requirements have changed, I must say that any secretarial or clerical job in a modern
organisation is done with tools which have changed dramatically in the last 20 years. Most areas of work in industry generally
now require some computer literacy and people performing those tasks need to adapt to the new and changing technology as it
changes. It is one of life�s harsh realities. The inability of an employee to keep up does not mean unfairness to the employee
such as to warrant the Commission�s intervention.

31 As to whether the applicant was dismissed summarily, it is clear that her employment was intended to be terminated
immediately. However, I note the terms of Clause 6 - Contract of Service, of the Award, subclause (4), which allows for pay in
lieu of notice and there is no automatic right to work out the notice. The Award provides this option. The Award distinguishes
between termination on notice including pay in lieu of notice, from summary dismissal for serious misconduct which is dealt
with in subclause (9). It is clear that the applicant was not dismissed for serious misconduct - she was dismissed on account of
her competency to perform the job allocated to her.

32 If there is an aspect of the dismissal being summary, then it is clear that the applicant�s dismissal was not for misconduct and it
was the applicant who decided to leave, even before the meeting discussing her termination had concluded. Because of her
departure, any prospect of discussion about her participating in farewells was not available.

33 As to whether or not the respondent�s decision to terminate was harsh in the circumstances, one needs to examine the options
available. Those options were canvassed. They included offering further training to the applicant. However, it is noted in Ms
Ciccarelli�s report that in the circumstances this was not a reasonable prospect given the applicant�s views about her
competency and the process which had occurred. It is highly unlikely that further training would have resolved the situation.

34 As to providing further counselling, I am satisfied that on the basis that the applicant believed that she was competent and that
there were reasons beyond her control which Mr Danaher described as �excuses and not accepting responsibility for her
failings�, also means that further counselling would have been unproductive.

35 As to the suggestion that the applicant be given more time to undertake the work or that more time be allocated to the office,
the evidence is that the reason why the applicant needed more time was because she was not competent. She was taking too
long to perform the major task, being the newsletter, and that is clear from all of the evidence including Ms Dalton�s view,
other than the applicant�s own evidence. I have already dealt with the suggestion that the respondent might have reallocated the
duties within the respondent�s office and I am not satisfied that that would have been a reasonable requirement on an employer.

36 In all of those circumstances, the applicant�s failure and her refusal to accept that there was a problem meant that there was no
real prospect of resolution. Therefore, the employer was left with no alternative but to bring the employment to an end.

37 In all of the circumstances, I am satisfied that the respondent has been very fair to the applicant and that she has no cause for
complaint. The test in this matter is whether the employer has used the lawful right to terminate, which it has, in an unfair
manner. I am not satisfied in all of the circumstances that this has occurred. Accordingly, the application will be dismissed.

_________
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_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard Ms H Ketley (of Counsel) and with her Ms M van der Kwast (of Counsel) on behalf of the applicant and Mr M
Jensen (of Counsel) and with him Ms K Wroughton (of Counsel) on behalf of the respondents, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2001 WAIRC 03789
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
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_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr M. Richardson (as agent) (by way of written submissions)
Respondent Mr M. Ahern (of counsel) (by way of written submissions)
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive matter before the Commission is a claim of unfair dismissal. It is listed for hearing and determination on

2 October 2001. The applicant has requested that the matter be adjourned. The reasons for doing so are essentially that on
20 August 2001 the applicant�s agent wrote to the respondent enclosing a copy of the applicant�s response to the Further and
Better Particulars which had been filed, and requesting the production of documents including any documentation relating to
the alleged faults caused by the applicant�s incompetence in respect of six work locations. The applicant�s agent had,
apparently, previously requested extracts of the �estimates sheets� and a copy the applicant�s final pay statement. These have
not been provided. Further, the respondent�s solicitors have informed the applicant�s agent, and the Commission, that they
expect to have the necessary documentation collated by 24 September 2001.

2 Ordinarily, the provision of documents by 24 September 2001 for the hearing commencing 2 October 2001 would appear to be
a sufficient period of time. However, the applicant�s agent will be out of the country from 20 September 2001 to 29 September
2001. The respondent�s documents will therefore not been seen by the applicant�s agent when the documents are provided.
Effectively, that reduces the time available for the applicant to prepare his case, taking into account those documents, to a
Sunday and a public holiday. In that regard, I am prepared to accept that the foreshadowed absence of the applicant�s agent
from the country from 20 September 2001 to 29 September 2001 is a relevant consideration.

3 I also take into account that the request for the documents was made of the respondent when it received the applicant�s agent�s
letter of 20 August 2001. The respondent however has not dealt with the request with particular promptness. The applicant�s
agent indicates that he followed his letter up by telephoning the offices of the respondent�s solicitors on 29 August 2001 and
30 August 2001 but these calls were not returned until 7 September 2001. For whatever reason, one of the difficulties which
the applicant now faces might not have arisen had the applicant�s agent�s request been attended to more promptly. I merely
state this as an issue of fact without criticism. The Commission has not asked the respondent to explain why the material would
not be available until 24 September 2001. There may or may not be good reason why it is not available until then.

4 Ultimately, where the refusal of an adjournment would result in a serious injustice to one party an adjournment should be
granted unless in turn this would mean a serious injustice to the other party (Myers v. Myers [1969] WAR 19; and see also
Grovenor Pty Ltd v. Buckley (1996) 77 WAIG 303). In this case, I appreciate that not to grant the adjournment would place the
applicant in a position where the time he will have available to him to digest the respondent�s documents, and prepare the
balance of his case accordingly, is quite restrictive. Further, I am not of the view that his difficulty has arisen because he has
left his request for documents to the last minute. I am of the view that not to grant the adjournment may lead to a serious
injustice to the applicant.

5 For the respondent, I have noted the advice in the respondent�s solicitor�s letter that the respondent wishes to have the matter
disposed of. However, I am not of the view that the granting of an adjournment would cause a serious injustice to the
respondent.

6 I also take into account the length of the adjournment if the application is granted. While ultimately, the issue for the
Commission is whether justice is served by the adjournment, and that does not depend upon issues of case management, I do
take into account the possible dates that this matter may be re-listed.

7 In balancing all of the issues, and not without some hesitation, I believe that the applicant has made out grounds for granting an
adjournment. The matter is therefore adjourned, the hearing date of 2 October 2001 is vacated. The Commission proposed to
list this matter for Thursday, 18 October 2001. Notices of Hearing will be forwarded to the parties in due course.

8 Finally, I feel bound to pass an observation on the applicant�s agent�s comment that �the onus is on the respondent to show that
it was justified in dismissing the employee ��. That is not the case. The onus is on the applicant to show that the legal right of
the respondent to dismiss him has been exercised so harshly or oppressively towards him as to amount to an abuse of that right.
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Where an allegation of misconduct is raised as a defence to the claim of unfair dismissal then the respondent has an evidentiary
onus to establish that fact. On the Commission�s understanding, no allegation of misconduct arises in this case.

9 A formal Order granting the adjournment will issue if either party requests it.

_________

2001 WAIRC 04146
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 12 NOVEMBER 2001
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2001 WAIRC 04146
_________________________________________________________________________________________________________

Result Application for leave to amend the Notice of Application dismissed.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision � Interlocutory Matters
1 On 24 October 2001 the applicant, Mr O�Brien, lodged a Notice of Application in this matter for an order for further and better

particulars. On 1 November 2001 Mr O�Brien lodged an application to amend the substantive Notice of Application in this
matter. The substantive issue before the Commission is listed for hearing and determination on 15 November 2001 and
accordingly the Commission listed these two interlocutory applications at short notice and out of hours in order to deal with
them.

2 When the matter came before the Commission in Chambers on 8 November 2001 Mr Richardson, who appeared on behalf of
Mr O�Brien, did not press for the order regarding further and better particulars. Accordingly, that application is hereby
dismissed.

3 The Commission does however request each party to provide to the other within 24 hours of the commencement of the
substantive hearing in this matter copies of any documents upon which they intend to rely of which the opposing party does not
have a copy.

4 I deal now with the application to amend the Notice of Application. The Commission regards Mr O�Brien as seeking leave to
do so. The application is made against the background that the substantive application before the Commission is a claim of
harsh, oppressive or unfair dismissal and was made on 7 May 2001. The hearing has already been adjourned once for other
interlocutory matters and the parties have been aware since at least 3 October 2001 that the substantive matter is listed for
hearing and determination on 15 November 2001. For Mr O�Brien to now seek leave to amend his claim at such late notice in
these circumstances is indeed an application made �extraordinarily late� as observed by Mr Watters, who appears for the
respondent. The amendments proposed are opposed by the respondent.

5 The amendments proposed by Mr O�Brien and the Commission�s decision in relation to each of those now follows.
Contractual benefit claim: reasonable notice

6 Mr O�Brien seeks to amend his Notice of Application by introducing a new claim. That is a claim that he has been denied a
benefit to which he is entitled under his contract of service. The claim Mr O�Brien seeks to make is that it was term of his
contract of service that he would be entitled to reasonable notice of 26 weeks.

7 There has been no suggestion prior to this that Mr O�Brien considered that he has been denied reasonable notice. The claim of
26 weeks� wages by way of denied contractual benefit is a substantial issue and I find it significant that this issue has not been
raised prior to this by Mr O�Brien. It should, in the ordinary course of events, be the case that the issues and the parties�
respective positions on those issues should be known after a conference in the Commission. In this case, the conference was
held on 16 July 2001 without the issue being raised. Claims may be raised afterwards of course but in this case there does not
appear to be any reason to explain why this issue has only now, been raised in close proximity to the commencement of the
hearing.

8 An amendment to the application should be permitted if it is necessary to allow the true issues in controversy to be resolved
and if it will not result in injustice to the other party which is not capable of being compensated by an award of costs (compare
in the marriage of N & ML Johnson (1997) 22 Fam LR 141 para 105 citing Qld v JL Holdings (1997) 141 ALR at 357,8).
However, I am far from convinced that the amendment now sought to be made raises a �true issue in controversy� between the
parties. There has been no suggestion until now that Mr O�Brien considered he was entitled to a notice period of 26 weeks.
Mr Richardson was frank enough to concede that the claim really being made would lie somewhere between �two weeks and
26 weeks� but that does not reveal that the period of notice has been of itself an issue.

9 Further, the Commission understands that Mr O�Brien, who had been employed for six weeks before his dismissal, was paid
two weeks� wages after he was terminated and that this is likely to be categorised by the employer as being payment in lieu of
notice. On the information before the Commission Mr O�Brien does not say that the circumstances found applicable in Blakely
v Vanpress (1989) 5 SR(WA) 133 are equally applicable to him. In that case, Mr Blakely had been employed for 7 weeks
before his dismissal but it was a term of his contract that he be employed for a minimum period of 12 months in circumstances
where he left his previous employment of 15 years and moved with his family from Adelaide to Perth. No other authority was
cited to support the amendment sought.

10 I refuse leave to amend the claim. In my view, the amendment being sought does not represent a true issue between the parties.
Rather, it appears to be something of an afterthought on the part of Mr O�Brien and I consider that the claim stands little
chance of success and it should not occupy the parties�, and the Commission�s, time further.
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Claim regarding benefits due arising from an award
11 Mr O�Brien now wishes to assert that his employment was governed by the terms of The Draftmen�s Traces�, Planners� and

Technical Officers� Award 1979 No. R 11 of 1979. He further wishes to claim that he has not been paid in accordance with that
award and to seek an order pursuant to s.23A(1)(a) of the Industrial Relations Act 1979 for the entitlements which he says are
due to him by virtue of the award.

12 However, in paragraph 18 of his substantive Notice of Application, Mr O�Brien indicates that he did not believe his
employment was covered by any award. For this issue to be raised now suggests that this too is something of an afterthought
rather than a true issue between the parties.

13 Further, there is an issue here of jurisdiction. Mr Richardson, properly, has drawn attention to the decision of Kenner C in
Chapman v. JL and MN Rossiter t/a Artmine Painting Services (1998) 78 WAIG 4900. In that decision Kenner C held that
s.23A(1)(a) did not give the Commission the power to make an order for the payment of an amount to which the employee was
entitled under an award of this Commission. Mr Richardson presents submission urging me to find contrary to the view of
Kenner C.

14 I have considered the matters to which Mr Richardson has referred me. However, far from seeking to distinguish the decision
of Kenner C, I am in agreement with it. The powers of the Commission under s.23A are subject to the jurisdiction given to the
Commission pursuant to s.23. By that jurisdiction, but �subject to this Act�, the Commission has cognizance of and authority
to enquire into and deal with any industrial matter. A employee�s entitlement under an award is an industrial matter but by
virtue of s.83 of the Act, an Industrial Magistrate is given the exclusive jurisdiction to deal with the enforcement of an award. I
am far from convinced that the words �order the payment to the claimant of any amount to which the claimant is entitled� in
s.23A(1)(a) are to be read so as to give the Commission the jurisdiction and power to enforce an award if an employee refers a
claim of unfair dismissal to the Commission.

15 It is true, as Mr Richardson has noted, that Kennedy J recognised the question of s.23A(1)(a) does arise (City of Geraldton v.
Cooling (2000) 80 WAIG 5341 at [18]). However, a Full Bench of this Commission in WA Aboriginal Media Association v.
Hoffman (2000) 80 WAIG 4329 at [69] held that the word �entitled� in s.23A(1)(a) does not confer jurisdiction on the
Commission to order payment of amounts due to an employee under a Federal award. In large part, the Full Bench reached this
decision on the basis that the enforcement of a Federal award is specifically provided for in the relevant statute. In my view
also, the enforcement of a State award is a matter specifically provided for in the relevant statute and that statute confers
exclusive jurisdiction to do so upon an Industrial Magistrate. In my view the decision of the Full Bench is applicable to the
issue raised here and I should apply it.

16 For the above reasons, leave to amend the claim in this regard is refused.
Claim for compensation for loss

17 The substantive application seeks compensation for �three months lost earnings, costs involved in closing and re-opening
business�. Paragraphs 17 to 21 inclusive of the proposed amendment seek to particularise the claimed compensation by
indicating that the loss caused by the dismissal is significantly more that the statutory cap of six months� remuneration. In my
view, paragraphs 17 to 21 seek to do little more than particularise the compensation already being sought. To the extent that
the claim for compensation is extended from three months to the six month statutory ceiling I do not believe this causes
sufficient prejudice to the respondent for it to be rejected. In granting leave to amend the claim in this regard, I do not pass any
comment as to the merit of the compensation now sought.
Claim for compensation for injury caused by the dismissal

18 Paragraphs 22 to 24 inclusive seek to claim compensation for injury. There is no doubt that s.23A gives the Commission the
power to award compensation for injury arising from the dismissal. Nevertheless, it is significant that no suggestion of injury
arising from the dismissal has been referred to in the Notice of Application in the substantive matter lodged in the Commission
on 7 May 2001 nor in any other proceedings until now prior to the hearing of the matter on 15 November 2001.

19 I recognise, as Mr Watters foreshadows, that for Mr O�Brien to seek to establish injury arising from the dismissal, and to
establish that compensation should be ordered for it, may, in fairness, and depending upon the evidence to be brought in
support of the claim, of itself require time to be given for the respondent to consider its position and perhaps to request that Mr
O�Brien attend a medical practitioner of the respondent�s choice.

20 In my view to seek to amend the Notice of Application in this manner raises the same issues as did Mr O�Brien�s wish to
amend his application to claim a denied contractual benefit. For similar reasons, I am not satisfied that the amendment being
sought represents a true issue between the parties and leave will not be granted. Any claim for compensation arising from the
dismissal is limited to the matters set out in the original Notice of Application as that has been amended by paragraphs 17 to
21 inclusive of the proposed amendment.

21 In all other respects the application for leave to amend the Notice of Application is dismissed. Any order to issue will, upon
request, be incorporated into the order to issue which determines the substantive application.

_________

2002 WAIRC 04811
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Result Application alleging unfair dismissal granted.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
1 Mr O�Brien claims that his dismissal on 9 April 2001 was harsh, oppressive or unfair. He was employed by the respondent for

six weeks from 26 February 2001 until the date of his dismissal. He was employed as an estimator for the respondent. He states
that he was not given reasons for his dismissal. He does not seek reinstatement. In his original claim lodged in the Commission
he sought compensation of three months� lost earnings and the costs involved in the closing and re-opening of his own private
business.

2 The respondent admits that it employed Mr O�Brien. It states that one of the conditions of employment was a probationary
period of three months. The respondent believes that it was clear that during that period Mr O�Brien was not capable of
performing the basic duties of estimating and site measurements. On 9 April 2001 he was advised that he was considered
unsuitable for the estimator�s position and when he asked why, full reasons were explained to him. The respondent offered him
an alternative position within the company as the workshop foreman or manager. This was rejected by Mr O�Brien point blank,
Mr O�Brien became aggressive and emotional and yelled abuse until he left the premises. Mr O�Brien later attended a meeting
with the directors of the respondent and discussed the possibility of assuming another position within the group�s sales
division. This was never finalised.

3 In reply, Mr O�Brien strongly denies that he was employed for a probationary period. Mr O�Brien gave his evidence-in-chief
by way of a witness statement which became exhibit A2. He notes that the actual words and language used in the statement are
not always his own words but rather the words and language of his agent who prepared it. He nevertheless confirms that the
statement is truthful and accurate to the best of his memory. His evidence, as I find it to be relevant to the issues to be decided
in this matter, is that he had completed an apprenticeship as an Engineering Tradesperson (Fabrication) in February 1996. In
the period prior to his employment with the respondent, he ran his own business called Quality Design Steel. It is this business
which he has re-established after his dismissal.

4 His evidence is that some time in January 2001 he received a visit from Mr Carl Cicanese who he understood to be the
manager of the respondent. Mr Cicanese stated that he had been told Mr O�Brien was looking for a job. Mr O�Brien stated that
he was not. Mr Cicanese stated that the respondent was looking for somebody to help because they were busy and needed
someone in the office to share the workload. A major part of the job would be helping Mr Cicanese with the estimating;
helping Mario Galipo on site; talking to clients and measuring up jobs ready to quote. The work also involved going on site
and measuring up jobs they already had ready to be drawn up for fabrication. It would also involve quoting from drawings sent
in by builders and contractors. Mr O�Brien informed him that his business was involved with small jobs and was mainly
balustrading, gates and staircases. He told him that he did the estimating and quoting of jobs, ordering the steel and the
fabrication and installation. In response to a question, Mr O�Brien stated that he had not done any structural work. He informed
Mr Cicanese that he was not able to use a computer at all but that he would be happy to take a computer course at TAFE to
gain the necessary computer skills. He states Mr Cicanese stated that that would not be a problem and that the programmes
they used were not difficult to use.

5 Mr O�Brien states that a couple of days later he visited the respondent�s premises and spoke with Mr Cicanese and Mr Galipo.
Mr Cicanese in turn visited Mr O�Brien�s workshop. At that meeting, Mr O�Brien and Mr Cicanese agreed that Mr O�Brien
would be paid $40,000 per annum plus �normal entitlements�. They agreed on Tuesday, 6 March 2001 as being the starting
date. In a subsequent telephone call this was changed so that Mr O�Brien would commence on Monday, 26 February 2001.

6 He states that on 26 February 2001 he was informed that his hours would be 7:00am to 4:00pm Monday to Friday and that he
worked every Monday to Friday over the next six weeks other than for the public holiday on 5 March 2001. Mr O�Brien�s
evidence is that on one day he was sick and went home early but otherwise he never went home before 4:00 o�clock and on
many occasions worked past 4:00pm. Mr Cicanese showed him the way in which the respondent estimated and the procedures
that were to be followed. Mr O�Brien�s evidence is that the method of estimating a particular job was basically similar to the
way he had estimated jobs in his own business. In the six weeks that he worked at the respondent he completed approximately
40 estimate sheets which summarise the various components of the job being estimated. He also did part of the estimation on
two jobs.

7 Mr O�Brien�s evidence is that in the first three weeks of his employment a number of his estimates were changed because in
each case he had not allowed enough hours for fabrication or installation. All of his estimates and quotes were checked by Mr
Cicanese in his presence. He understood Mr Cicanese�s attitude to be positive towards him and he did not have any feeling that
he was dissatisfied with his work. Indeed, Mr O�Brien states that Mr Cicanese regularly approved of and complimented him
upon his work. He states that he had difficulties with four of the jobs that he was given during the course of his employment,
the Palmyra Pizza Hut, Bunning�s Midland Warehouse, a structural job in Carnarvon and a fourth job, the details of which he
cannot recall but it concerned the fabrication and installation of balcony handrails with glass panel insets. In the case of the
Palmyra Pizza Hut, this was a structural job and Mr O�Brien had no experience in estimating structural work. The Bunning�s
Midland Warehouse job was a stud wall framing job and he had no experience of stud wall work. The third job was to check
the estimate prepared by a contract estimator of a large structural job and this also was beyond his experience. The fourth job
involved Mr O�Brien for one and a half hours until he was told to leave that job and go to Bicton to measure up a gate.
Mr O�Brien�s evidence is that the major part of the respondent�s business was balustrading, staircases, handrails and gates all
of which is well within Mr O�Brien�s knowledge and competence.

8 Mr O�Brien states that as soon as he arrived at the office on 9 April 2001 Mr Cicanese stated �We have got to let you go, mate
��. Mr O�Brien states that he was shocked and the discussion between him and Mr Cicanese involved Mr O�Brien swearing
and being considerably agitated. He asked why he was being dismissed but all that was said to him was that he was unsuitable.
Mr Cicanese offered him a position in the workshop on the tools �just to help you out� but Mr O�Brien emphatically rejected
the suggestion stating that he was better than those who worked in the workshop and that was why he had had his own
business. After some further, acrimonious, discussion Mr O�Brien left the respondent�s premises. Mr O�Brien states that he
was not given a final pay statement other than one showing he was paid for two weeks from the date of his dismissal. He has
not received any payment for accrued annual leave up to the time of his dismissal. Further, he did not receive $30 for petrol
money which had been agreed to be paid to him. Mr O�Brien states that he was never warned his performance was
unsatisfactory or that he was in danger of being dismissed for incompetence or unsatisfactory performance. He had never been
told he was employed on the basis of a probationary period and he has not represented himself as having skills or abilities that
he does not possess. He felt humiliated and upset because he considers himself a good tradesman and worker, honest and
reliable.

9 In cross-examination, Mr O�Brien maintained that he had not been employed pursuant to a three-month probationary period.
He stated that he had owned his own business since October 1997. He acknowledged, however, that the salary would be
reviewed at some time but not in a three-month period. He admitted that Mr Cicanese was a good and caring boss. He denied
that he had ever said he was competent on a computer.
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10 Mr O�Brien also called evidence from Mr Pearce who is a consultant with a financial accounting background who, together
with his partner, has prepared financial projections for this financial year from information provided by Mr O�Brien and from
experience of his past activity prior to his closing the business down in March 2001. Mr Pearce is also Mr O�Brien�s uncle.

11 The respondent called evidence, firstly, from Mr Cicanese. He is the manager of the respondent and had been so for 14 months.
He described the respondent as a steel fabrication business. He approached Mr O�Brien for employment because the
respondent was expanding. Mr O�Brien told him that he was capable of estimating, site measuring, giving quotes and reading
drawings. Mr Cicanese was emphatic that that at that first meeting he said directly to Mr O�Brien that there would be a three-
month probationary period. Mr Cicanese states that the salary of $40,000 per annum was agreed at a discussion held a few days
later. In Mr Cicanese�s evidence, Mr Cicanese stated that the $40,000 would be looked at after three months �to see how we
are going�. That depended on the progress of the company and how Mr O�Brien performed. Mr O�Brien rang back a few days
later and accepted the offer. Mr Cicanese tendered in evidence his diary containing an entry for 26 February 2001 recording
Mr O�Brien�s commencement of employment �as agreed, three-month trial�.

12 Mr Cicanese states that when Mr O�Brien commenced employment he stated to Mr O�Brien that at any stage during the three
months if the respondent was not happy, or Mr O�Brien was not happy, �we could end the relationship� and that Mr O�Brien
accepted that.

13 In Mr Cicanese�s evidence Mr O�Brien was �struggling� as an estimator. For example, his estimate for the Inglewood Soccer
Club required modifications and therefore additional costs. It became a major drama because of the handrails which had to be
modified. The Castlereagh School job was incomplete. A stainless steel handrail had to be replaced in the swimming pool
because the handrail ordered by Mr O�Brien had not been marine grade stainless steel and had already started to have surface
rust. The Palmyra Pizza Hut tender was typical in that it was quite unorganised. The Bunning�s Midland Warehouse quotation
had the wrong site measurements and had to be modified. In the Bateman Road job, the measurements taken by Mr O�Brien
had wrong corners which had to be re-fabricated with delay and additional cost.

14 Mr Cicanese states that he did have conversations with Mr O�Brien regarding these matters. He was unable to recall specific
conversations but he basically told Mr O�Brien what was wrong and what was right. Mr Cicanese states that he did so in a
constructive, advisory, manner. He assumed Mr O�Brien took this in. In Mr Cicanese�s evidence this would have happened
more than 10 times in the six weeks. He did make entries in his diary for the major discussions and these were tendered in
evidence.

15 On 9 April 2001 a meeting occurred with Mr Galipo present and they had decided that Mr O�Brien was just not suited to the
job. He was told this and was offered another role. However, Mr O�Brien became aggressive and unreasonable. They offered
Mr O�Brien the position of workshop foreman and he refused it. The respondent paid Mr O�Brien two weeks� salary being,
according to Mr Cicanese, one week�s wages and one week�s annual leave, although Mr Cicanese was not really sure if it was
in fact payment in lieu of notice: he just thought two weeks� wages was �the right thing�.

16 In cross-examination Mr Cicanese stated that at the time of employment Mr O�Brien did say that he had not done structural
steel work. Mr O�Brien told him that he had basic computer skills. He denied that he said to Mr O�Brien �we have got to let
you go, mate� but rather said words to the effect that �we feel that you are not suited to the estimator�s position� and started to
go through the reasons however Mr O�Brien kept asking: �why?�. Mr O�Brien became emotional about it. Mr Cicanese said
that he wanted Mr O�Brien in a different role but Mr O�Brien refused. Mr Cicanese described the role as workshop foreman or
manager, to basically look after the workshop. At the end of the discussion Mr Cicanese stated �I will sort your pay out�. His
evidence is that it was a week �in good faith� and one week to cover any holidays, which Mr Cicanese thought Mr O�Brien
probably was not due but it was to �do the right thing�.

17 The respondent also called evidence from Mr Galipo who is a director of the respondent. He is in charge of the workshop. He
was present with Mr Cicanese when Mr O�Brien first attended at the respondent for a discussion. Mr Galipo stated that wages
were discussed, although he could not recall the sum, but he is clear that Mr O�Brien was offered employment on a three-
month trial basis. When Mr O�Brien commenced on 26 February 2001, Mr Galipo was present and heard Mr O�Brien and Mr
Cicanese agreeing wages, although he could not remember the sum, and agreeing that there was a three-month trial. He was
critical of Mr O�Brien�s involvement in the Bunning�s Warehouse job in Midland. Mr Galipo stated that Mr O�Brien did not
understand how to measure up in between internal beams and as a result some of the frames did not fit. It caused delay and
extra expense. Further, the handrail job in Bateman Road was a problem in that some of the angles did not match up because it
was not measured properly. He cannot recall whether Mr O�Brien returned to the job by himself for the re-measure or whether
Mr O�Brien changed the measurements which had been done.

18 He was also present at Mr O�Brien�s dismissal. Mr O�Brien appeared upset when Mr Galipo joined him and Mr Cicanese. Mr
Galipo told Mr O�Brien that he was not being put off but rather the respondent had another position for him as foreman in the
workshop. However, Mr O�Brien was upset about that and he did not agree to take that job.

19 Under cross-examination Mr Galipo was firm that at the meeting he attended with Mr O�Brien Mr Cicanese had stated that Mr
O�Brien was on a three-month probationary period and also that Mr O�Brien agreed with that. He spoke of his knowledge of
the Bunning�s Warehouse job and the Inglewood Soccer Club job.

Conclusions
20 The two main issues in contention in this matter relate to whether it was a term of Mr O�Brien�s contract of employment that

he would be on probation for three months and whether Mr O�Brien was capable or not of performing the basic duties of
estimating and site measurements as the respondent alleges. It is convenient to deal first with the conflict in the evidence
regarding Mr O�Brien�s performance of the duties given to him. If he was not capable of performing the basic duties, as
alleged, then his dismissal will not be unfair whether or not he was on probation. The issue of whether or not Mr O�Brien was
on probation therefore only becomes relevant if Mr O�Brien can show that he was capable of performing the duties given to
him.
Inglewood Soccer Club

21 Mr Cicanese�s evidence is that Mr O�Brien went to that job to measure it up. He returned to the workshop and drew up the job
(transcript page 36). However, it did not fit on the pre-fit and the respondent had to modify the staircases. The respondent had
to modify each handrail which was basically just about the whole staircase job. It took two weeks to rectify it and it was Mr
O�Brien�s fault.

22 Mr Galipo�s evidence is that although Mr O�Brien had advised that all of the preparatory work had not been finished and the
measurements should not be taken until it had been finished, his evidence is that the respondent nevertheless still had the
angles of the stairs and the rails could still be fabricated (evidence given under cross-examination, page 97).
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23 Mr O�Brien�s evidence is that he was aware that the installation had to be re-done. He states that he informed Mr Galipo that
the concrete work was not properly finished and the steel columns had not been installed and that accordingly it was not
sensible to use the site measurements taken. Mr Galipo responded that the measurements he had taken would do.

24 On the evidence, the only conclusion open to the Commission is that the fault arose from Mr O�Brien�s measurements. Mr
Cicanese�s evidence that Mr O�Brien measured the job was not broken down in cross-examination. Further, although Mr
O�Brien states that the concrete work was not properly finished and the steel columns had not been installed, Mr Galipo�s
evidence that the angles, nevertheless, would not change was not broken down.
Bunning�s Midland Warehouse

25 Mr O�Brien�s evidence is that he was instructed by Mr Galipo to allow 30 mm in all directions for the openings in the stud
work and that he complied with that instruction. Mr O�Brien�s evidence is that he did not understand there to have been a
problem with the window openings that affected that job. Rather, there were problems due to the frames not being
manufactured to the design size and that some of the frames did not have the proper corner studs. He has attached to his
statement a copy of a facsimile from a Kerry Nicholson to support that understanding.

26 Mr Cicanese�s evidence is that the stud wall frames were wrong and had to be modified. Mr Cicanese was shown the facsimile
from Brown & Joy which was attached to the respondent�s Further and Better Particulars. Mr Cicanese�s evidence is that the
stud frames were too short. Mr Galipo�s evidence is that the problem was the measuring of the whole job. It was Mr O�Brien
who had conducted the measuring. In Mr Galipo�s view Mr O�Brien did not understand how to measure up internal beams and
in between the beams. Therefore some of the frames did not fit. In cross-examination Mr Galipo also stated that the windows
were the wrong size and that he had requested Mr O�Brien to put a 10 mm gap all the way around the openings. However, Mr
O�Brien put a 30 mm gap.

27 The facsimile from Kerry Nicholson at Brown & Joy referred to appears to be a confirmation to the respondent of the 30 mm
gap. Further, the facsimile from the same person attached to Mr O�Brien�s evidence appears to indicate that the problem was
not with the windows at all. These two documents directly contradict Mr Galipo�s evidence and accordingly I place less weight
upon it.

28 Further, this job involved stud wall framing, and Mr Cicanese admits that when the respondent employed Mr O�Brien they
were aware that he did not have any stud wall framing experience. That is a reason not to be too critical of Mr O�Brien. It is
not, however, a reason to excuse Mr O�Brien totally. There is no suggestion that Mr O�Brien refused to do the work or that he
requested assistance with this job due to his inexperience. Rather, he was sent there to do the job and he did it. The evidence of
Mr Cicanese establishes that there was a problem with the frames being too short, and this appears to be confirmed in the
facsimile attached to Mr O�Brien�s evidence. It appears to have resulted from an error on Mr O�Brien�s part even though some
allowance is to be made for his inexperience in stud wall framing.
Castlereagh School

29 Mr O�Brien�s evidence is that he does not see how this job could possibly have been under-quoted as it was such a simple job.
In any event, every quote prepared by him was checked and approved by either Mr Cicanese or Mr Galipo. Rather, Mr O�Brien
believes that the problems with that job were that three tiles were cracked or broken during the reinstallation of the modified
handrail and had to be replaced, some of the welds were not up to scratch and the handrail had to be removed and electroplated
after the welds started to corrode. He states that there was no allowance in the quote for electroplating, that he does not know
anything about electroplating of stainless steel and that Mr Cicanese opted against electroplating the handrail.

30 Mr Cicanese�s evidence is that the respondent had to remove the handrails which had been put in, modify the handrail by re-
drilling holes and then have the handrails electroplated because it was in a pool environment and the stainless steel should have
been marine grade and was not. He does not recall speaking to Mr O�Brien about whether the handrail should or should not be
electroplated. However, Mr Cicanese was unable to remember details regarding how the job was allegedly �under-quoted�.

31 On the evidence, there does not appear to have been a shortage of material. Rather, there is evidence that the stainless steel
handrails in the pool needed to be removed and electroplated. On balance, however, I tend to accept Mr O�Brien�s evidence
that he was told by Mr Cicanese that the handrails should not be electroplated. In this regard, I found Mr Cicanese�s evidence
that he cannot remember discussing whether or not the handrail should be electroplated unconvincing. I do not find that the
error is directly attributable to Mr O�Brien.
Bateman Road, Mount Pleasant

32 Mr O�Brien�s evidence is that he was unaware of any problem with the Bateman Road job in Mount Pleasant whilst he was
employed.

33 Mr Cicanese�s evidence is that the corners had to be re-fabricated. Under cross-examination, Mr Cicanese explained it was the
corners of the handrail that were incorrect. This evidence was supported by Mr Galipo, although he was not sure what it was
that had caused the error. Both he and Mr O�Brien had visited the site on the first day and Mr O�Brien had returned on a
second time. Mr Galipo did not discuss the problems with Mr O�Brien. Rather, he spoke to Mr Cicanese.

34 On balance I am satisfied that the error can be attributed to Mr O�Brien�s measurements. The evidence from Mr Cicanese is to
that effect and I accept it. Although Mr Galipo is not sure what caused the error, it was not suggested that it was Mr Galipo�s
error.
Palmyra Pizza Hut

35 Mr Cicanese�s evidence on this was quite general. He said that the tender document from Mr O�Brien was relatively hard to
follow and it was unorganised. A copy of the handwritten document was attached to the Notice of Answer and Counter
Proposal and referred to in the course of the hearing. In cross-examination, he admitted that he could not remember the job in
detail. As Mr Richardson confirmed, the sheet of paper does not appear to be an estimate sheet, but rather a basic working
sheet and I am unable to say, from the evidence, what error Mr O�Brien made in this job.
Other Matters

36 I have not found Mr Cicanese�s evidence established in sufficient detail that there were enquiries and tenders from clients often
misplaced or that tenders were not submitted within a specified tender period as was alleged by the respondent. Further, there
is nothing in Mr Cicanese�s evidence which could allow a conclusion that Mr O�Brien was unable to communicate in a
business like manner with the respondent�s clients. Although it was alleged that quotes, faxes, letters and correspondence
written by Mr O�Brien had to be checked and corrected on a daily basis, this was not made out on the evidence before the
Commission. Likewise, the allegations that various materials for jobs were not ordered when they were requested to be ordered
and this resulted in delays to jobs and disruption to workshop flow is not made out.

37 Mr Cicanese stated that in the 6 weeks he had discussions with Mr O�Brien more than 10 times about his work as an estimator.
In Mr Cicanese�s view, he gave Mr O�Brien an indication of what he was doing, how he should be doing it, what he was doing
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wrong, what he was doing right and what the respondent expected. It was constructive criticism. I accept that he did. I do not
refer to Mr Cicanese�s diary in order to reach this conclusion. Rather, I reach that conclusion because his evidence is consistent
with that of Mr O�Brien himself when he stated that Mr Cicanese was a good and caring boss who gave him constructive
criticism, or perhaps advice, during that 6 week period. Mr Cicanese maintained that he clearly told Mr O�Brien he was
dissatisfied with his performance and I think on balance it is likely that he did so as part of the constructive criticism or advice.

38 In summary therefore, I find on the evidence that during Mr O�Brien�s six weeks of employment he caused the respondent to
incur time and cost in the Inglewood Soccer Club estimate, the Bunnings Warehouse estimate and the Bateman Road Mount
Pleasant estimate. I am satisfied that Mr O�Brien made other errors, the details of which were not provided, but which were
sufficient to have caused Mr Cicanese to have discussions with Mr O�Brien more than 10 times about his work.
Was Mr O�Brien on Probation?

39 I am far from convinced that it was a term of Mr O�Brien�s employment that he would be employed for a three-month
probationary period. I was not persuaded by Mr Cicanese�s evidence nor by Mr Galipo�s evidence. In the case of Mr Cicanese,
I have little doubt that it was his intention that there be a trial period but I am not persuaded that a probationary period was
agreed in the terms that he states. Although he has made an entry to that effect in his diary, I have not found that helpful. If I
accept the validity of the entry it merely goes to establish Mr Cicanese�s view of the position and does not establish it was an
agreed term. In any event, Mr Cicanese has given evidence from his memory regarding a three-month probationary period in
which case I think his diary entry carries little weight. In the case of Mr Galipo, I found his evidence of the details of the
discussions between Mr Cicanese and Mr O�Brien to be general other than for his specific recollection that the three-month
trial period was proposed by Mr Cicanese and agreed by Mr O�Brien. I have found it somewhat curious that Mr Galipo�s
recollection is firm on the one matter that is in contention regarding a term of employment and I have attached less weight to
his evidence for that reason.

40 Equally, I am far from convinced that Mr O�Brien specifically agreed to a three-month probationary period. However, he did
agree to a review. It is clear from his own evidence that he was aware his salary would be reviewed at a future point and that
there was a possibility of him receiving a motor vehicle and a mobile telephone from a review. It stands to reason that the
review would include a review of Mr O�Brien�s performance. Therefore, I find that while there was no specific agreement in
the terms of a three-month probationary period, I find that it was a term of Mr O�Brien�s contract of employment that he would
commence employment and be subject to a review at a later stage.

41 I therefore find that Mr O�Brien�s employment was subject to a period of review. It is not uncommon for the first few months
of employment to be a period of assessment by either party of the other even in the absence of a formal period of probation.
While Mr O�Brien�s evidence is that he would not have accepted the employment if it had been subject to a period of probation
he nevertheless accepted the employment on the basis that there would be a review. In one sense, they amount to the same
thing: a review will include at least an assessment by the respondent of the period of Mr O�Brien�s employment. Further, even
though Mr O�Brien suggests that he would not have accepted the offer of employment, which meant closing down his own
business, if he did not have long term prospects of employment, there is no suggestion by him that he sought a term to be
included in his contract of employment that he would be guaranteed a minimum period of employment or that he would be
entitled to a minimum period of notice as a term of his employment in the event that the review was not favourable to him.

42 Ultimately, therefore, I find that it was a term of Mr O�Brien�s contract of employment that it would be subject to review. Mr
O�Brien does not agree that the review would be after 3 months� employment. He does not suggest a period of time was agreed
only that it was to be �later down the track�. I note that if no time was agreed then the review could occur at any time after his
employment commenced, including a time 6 weeks into his employment.
The claim of unfair dismissal

43 It is an issue between the parties whether Mr O�Brien was dismissed at all. It is the evidence of Mr Cicanese and Mr Galipo
that they had not intended to dismiss Mr O�Brien. Rather, it was their intention to offer him alternate employment as the
foreman in charge of the workshop. That was the offer which they made. Mr O�Brien concedes only that an offer was made to
him to take a position in the workshop.

44 The issue is resolved in this manner. Mr O�Brien was employed as an estimator. If it was part of the duties of an estimator to
also perform work in the workshop, whether on the tools or as the workshop foreman or manager, then the respondent could
give Mr O�Brien that work without the respondent being in breach of its contract of employment with him as an estimator. On
the evidence, it cannot be said that such work was part of the duties of an estimator. It naturally follows that the position in the
workshop offered to Mr O�Brien (whatever it was called) was an entirely different position from that of an estimator. It further
follows that for the respondent to offer Mr O�Brien a position in the workshop necessarily included the understanding that he
was to cease his employment as an estimator. Indeed, that is really implied in Mr Cicanese�s evidence when he stated that he
believed Mr O�Brien was unsuitable for the position of estimator.

45 Accordingly, the respondent had decided Mr O�Brien would no longer be employed as estimator. In other words, he would be
dismissed from that position and offered a position in the workshop. I have little hesitation in reaching the conclusion on that
evidence that Mr O�Brien was indeed dismissed as an estimator and it is that dismissal which he brings to the Commission
claiming unfairness (and see the facts in Robowash v Hart (1998) 78 WAIG 2323 at 2328).

46 Further, as was submitted on Mr O�Brien�s behalf, there is little other rational reason why the respondent paid him two further
weeks� salary and superannuation after he left. If, on the respondent�s own argument, Mr O�Brien had refused to work as
workshop foreman and left, then there would be no reason for it to have done so. The only rational explanation is that the
respondent dismissed Mr O�Brien and knew it was doing so.
The Claim of Unfairness

47 The respondent suggests that Mr O�Brien was incompetent and that incompetence can justify summary dismissal. However,
the evidence does not establish that Mr O�Brien was incompetent. On the evidence the respondent has produced here, only
three of the five jobs referred to in the evidence are examples where his estimation was incorrect. It cannot be fairly alleged
that Mr O�Brien was incompetent in the estimate involving the stud wall when he had not held that he was competent in that
area. Similarly in relation to the stainless steel handrail when he had had no previous experience with stainless steel. There
were also other incidents which led to Mr Cicanese�s constructive criticism of him but it is not suggested that all of the work
performed by Mr O�Brien was inadequate or to an unacceptable standard.

48 In any event, his dismissal was not summary. A summary dismissal is the dismissal of an employee with immediate effect and
without notice or payment in lieu thereof (The Law of Employment, Macken, McCarry and Sappideen, 4th ed. at p. 189). It
may include non-payment of any pro rata annual leave. It commonly follows an allegation by the employer of some
misconduct on the part of the employee. Here, Mr Cicanese�s evidence is that he intended to pay Mr O�Brien fairly. His
estimate was that a further two weeks� pay was fair even if he did not know why that was so. In law, to terminate Mr O�Brien�s
employment, the respondent was obliged to give him at least one week�s notice, or payment equal to it (s.170CM Workplace
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Relations Act 1996 (Cth)). Further, Mr O�Brien would be entitled to be paid for the pro rata annual leave he had accrued
(which I estimate to be 18 hours� wages) by virtue of ss.23 and 24 of the Minimum Conditions of Employment Act, 1993 (WA).
The two weeks� wages paid by the respondent, which included superannuation, satisfies those minimum requirements and I
therefore find that Mr O�Brien�s dismissal was not summary.

49 Ultimately, the issue is not whether the respondent had the legal right to dismiss Mr O�Brien, it is whether the respondent�s
legal right has been exercised so harshly or oppressively towards him that it amounts to an abuse of that right (re Undercliffe
Nursing Home (1985) 65 WAIG 385). It is certainly relevant that during the first few weeks of his employment Mr O�Brien
received constructive criticism and an indication of what he was required to do to produce satisfactory work.

50 While Mr O�Brien states that he did not understand the respondent to be dissatisfied with his work, I am inclined to reject that
evidence. For Mr Cicanese to have spoken to Mr O�Brien on so many occasions over the course of six weeks does not show
that the respondent was satisfied with his work. There may have been praise on occasions, as Mr O�Brien states but he also
states that Mr Cicanese suggested that Mr O�Brien use a diary. Mr Cicanese did not recall doing so but the point is that Mr
O�Brien himself states that he was �quite shocked to hear that there were any concerns as to my organisation or prioritisation�.
He may have been shocked, but if he recalls Mr Cicanese making that suggestion, it was at least an indication to Mr O�Brien
that the respondent had a concern as to his organisation or prioritisation.

51 Nevertheless, I also have no doubt that Mr O�Brien�s dismissal came as a complete surprise to him. When Mr O�Brien decided
to accept paid employment with the respondent, he must be assumed to have understood that there was a possibility that the
employment would not work out. Even if he had thought that the possibility was remote, it must necessarily have been there.
On the evidence as presented before me, and for the reasons I have already given, Mr O�Brien did make errors in his
employment. However, I accept his evidence that while there may have been constructive criticism or advice, he was unaware
that his work performance was such that the respondent considered him unsuitable. Indeed, given the apparent informality of
the working relationship, with Mr O�Brien being referred to as �Obi�, Mr O�Brien could be excused for being unaware that his
employment was in jeopardy. A warning does not have to be in writing, it can be given verbally. There is nothing in Mr
Cicanese�s evidence that indicates that anything approaching a warning was given to Mr O�Brien.

52 If it had been quite apparent to Mr O�Brien that he might be considered unsuitable then perhaps a warning might have at least
allowed Mr O�Brien to address those areas which had caused Mr Cicanese to reach that conclusion. For example, I was left
with the impression from the evidence of Mr Cicanese regarding Castlereagh School that he was unaware where the problems
lay. It was simply unfair of him to attribute blame to Mr O�Brien when it is possible that the blame lay elsewhere.

53 I am left with the firm impression that Mr O�Brien was not given a �fair go�. Fairness to Mr O�Brien would require at least that
Mr O�Brien be told that his employment was in jeopardy and that it was unlikely to survive the period of probation as Mr
Cicanese believed it to be. After all, if there was a period of probation as Mr Cicanese believed, the employer must give the
employee a proper opportunity to prove himself or herself and to warn the employee of the possible consequences of a failure
to improve. Provided this is done, an employee who is on probation would have little cause to complain if a decision was taken
during the course, or at the end of the probationary period to terminate the employment (East Kimberley Aboriginal Medical
Service v. The Australian Nursing Federation 2000 WAIRC 00067; 80 WAIG 3155 at [49]).

54 Accordingly, I find Mr O�Brien�s dismissal was unfair for that reason.
Reinstatement or compensation

55 Once a dismissal is found to have been unfair, the Commission is obliged to consider whether reinstatement is to be ordered. In
this case, I find that it would be impracticable to reinstate Mr O�Brien. The respondent believes him to be incompetent. In Mr
O�Brien�s case he has taken steps to re-establish his business. Accordingly, I turn to consider what compensation should be
ordered for the loss or injury to him of his dismissal.

56 While I have read the written submissions of Mr O�Brien, the principles which apply to assessing compensation have been
decided by the Full Bench on many occasions (see for example Bogunovich v Bayside Western Australia (1998) 79 WAIG 8).
Decisions of the Full Bench are binding authority. Suffice it to say that I have not been persuaded by the submission that what
was described as �the practice of this Commission in determining loss caused by an unfair dismissal� is both �invalid and
illogical�, as well as �improper�.

57 The compensation to be ordered by the Commission is compensation for the loss arising from the dismissal. The finding of loss
will be dependant on the findings made by the Commission of the facts of employment and of the dismissal which occurred. In
turning to consider Mr O�Brien�s loss, I find the following to be relevant. Mr O�Brien�s employment was to be subject to a
review. This is relevant to, although not determinative of, any assessment of how long Mr O�Brien may have remained in
employment had the dismissal not occurred. As the decision of Sharkey P in Bogunovich notes, a finding as to future loss will
sometimes involve a finding, on the balance of probabilities, as to how long a person might have remained in employment had
he or she not been unfairly dismissed.

58 On the evidence there is no basis to find that had Mr O�Brien been given a warning and an opportunity to address the issues
leading Mr Cicanese to the conclusion that he was unsuitable, that Mr Cicanese would have been reassured and that Mr
O�Brien would have remained in employment. Rather, given that Mr Cicanese had formed the view which he had after six
weeks of employment it is more likely than not that even had Mr O�Brien been given a warning and an opportunity to address
those issues he would not have remained in employment indefinitely.

59 Had Mr O�Brien been given a warning and an opportunity to address those issues and satisfied Mr Cicanese, and it is by no
means clear that he would have done so, Mr O�Brien would have continued in employment but he would still be subject to the
review which was a part of his contract of employment. Mr O�Brien has not shown that if his employment had continued after
a warning, his employment would have continued indefinitely. I reach this conclusion after considering the evidence that Mr
O�Brien had indeed made mistakes in his employment. Mr Cicanese had spoken to Mr O�Brien 10 times in six weeks about
errors he had been making. Further, the relatively short period of his employment increases the possibility that his employment
may not have continued indefinitely. I am therefore cautious in reaching a conclusion that his employment would have
continued indefinitely.

60 The issue is how long might Mr O�Brien have continued in employment had he not been dismissed. Although I recognize Mr
O�Brien�s evidence that he would have remained in the respondent�s employment indefinitely, the different view of the
respondent is just as relevant here. There is nothing in Mr Cicanese�s evidence which could allow a conclusion that he would
have regarded Mr O�Brien�s employment as indefinite. Given Mr Cicanese�s view that Mr O�Brien�s employment was subject
to a 3 month probation period it appears more likely than not that Mr Cicanese would not have continued Mr O�Brien�s
employment for more than a further six weeks. Further, if the errors about which Mr Cicanese had spoken to Mr O�Brien
continued, the dismissal after that time may well have been fair.

61 In that event, given the likelihood that Mr O�Brien�s employment would not have continued for much longer than that period,
his loss arising directly from the dismissal is the loss of six weeks� further salary, the annual leave accrued during that period
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and the superannuation for that period. I note that in his original claim he states that his loss should include the loss to him of
the costs associated with closing, and then re-opening, his own business. This was not pursued.

62 Mr O�Brien was obliged to attempt to mitigate his loss by seeking alternative employment. The first issue for consideration is
that Mr O�Brien was offered a position in the workshop. The evidence of the precise position offered is most unsatisfactory.
Mr Cicanese was not even sure whether it was as foreman or manager. Certainly no salary was mentioned. The obligation on
Mr O�Brien is only to do what was reasonable in the circumstances. Even if the respondent�s offer had been put more precisely
to Mr O�Brien, he was not obliged to accept it. In fact and, in colourful language, he did not do so. It was not unreasonable for
him to have done so.

63 Mr O�Brien�s evidence is that he had worked as a tradesman but believed he was capable of running his own business. I quite
accept that he would not wish to return to working in a workshop even as the workshop foreman. Therefore Mr O�Brien did
not fail to mitigate his loss in refusing to accept a position in the workshop.

64 The evidence also is that another business, Metro Lintels (a business which has some common directors with the respondent)
offered him a position in the cash sales division for the selling of steel and hardware. Mr O�Brien met with that business on
17 April 2001 and Mr O�Brien, prudently with respect to him, asked for the offer to be put in writing in a contract to be signed
by both parties. As a matter of fact, on 6 May 2001, Mr O�Brien was advised that the position was no longer available as the
business had not taken off. This then does not represent a failure on the part of Mr O�Brien to mitigate his loss.

65 Finally, Mr O�Brien has given evidence that on or about 10 May 2001, he re-established his business. He states that he
received his first income from that business on 22 May 2001. Mr O�Brien was dismissed on 9 April 2001 and, in accordance
with this decision, if Mr O�Brien had been given a further six weeks after a warning then his employment would have
continued until 21 May 2001. In my view, the preparedness of Mr O�Brien to consider the offer made to him by Metro Lintels,
and the efforts he must then have made to re-establish his business on or about 10 May 2001 shows that Mr O�Brien took
appropriate steps to mitigate his loss.

66 The evidence also is that Mr O�Brien is owed $30.00 as reimbursement of monies expended by himself on petrol on the
respondent�s behalf. Under s.23A(1)(a) the Commission may order the payment to Mr O�Brien of any amount to which he is
entitled. I am satisfied from the evidence that he is entitled to that amount and accordingly it will be included in the Minute of
the Proposed Order to issue.

67 In my view the respondent should compensate Mr O�Brien in full for the loss as I have found it to be, that is, a sum equivalent
to six weeks� salary, plus 18 hours� wages for annual leave accrual, plus $30.00. Mr O�Brien was employed at a salary of
$40,000 per annum and the compensation to be ordered will be based upon that figure. The Commission understands that to be
the sum of $809.60 per week. Accordingly, an Order will now issue requiring the respondent to pay Mr O�Brien
$4,857.60 being 6 weeks� salary, plus $383.50 as compensation for the annual leave accrual (a total of $5,241.10). The
superannuation entitlement for 6 weeks is calculated at $64.77 per week and an order will issue requiring the respondent to pay
a superannuation contribution of $388.62. Further the order will require the payment of $30.00 being an entitlement due to
him.

68 At page 123 of the written submissions, Mr O�Brien gives notice that he intends to appeal the earlier decision in this matter
which refused leave to amend his claim (2001 WAIRC 04146, 12/11/2001). No order was issued in that matter. The Reasons
stated:

Any order to issue will, upon request, be incorporated into the order to issue which determines the substantive
application.

69 No request has been received. However, I regard the above notice of intention to appeal as essentially a request for an order to
issue and this is incorporated into the Minute of Proposed Order which now issues.

_________

2002 WAIRC 04999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2002 WAIRC 04999
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Richardson (as agent) on behalf of the applicant and Mr S. Watters (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby:

(A) ORDERS THAT leave be granted to amend the claim for compensation from 3 months� lost earnings to 6 months�
remuneration.

(B) ORDERS THAT the application filed in the Commission on 1 November 2001 for orders pursuant to s.27(1)(l) to
amend the Notice of Application otherwise be dismissed.

(C) DECLARES THAT the dismissal of Steven James O�Brien by Perth Metalwork Co. Pty Ltd was unfair and that
reinstatement is impracticable;
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(D) ORDERS THAT�
(1) Perth Metalwork Co. Pty Ltd pay Steven James O�Brien the sum of $4998.90 (less tax) by way of

compensation for the dismissal that occurred; and
(2) Perth Metalwork Co. Pty Ltd pay to a superannuation fund nominated by Steven James O�Brien the

sum of $388.62 by way of compensation for the dismissal that occurred; and
(3) Perth Metalwork Co. Pty Ltd pay Steven James O�Brien the sum of $30.00 being reimbursement to

which he is entitled.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05099
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DASHAN SHARMA, APPLICANT
v.
AHSOK KUMAR BILLIMORIA, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 28 FEBRUARY 2002
FILE NO. APPLICATION 1415 OF 2001
CITATION NO. 2002 WAIRC 05099
_________________________________________________________________________________________________________
Result Application dismissed
Representation
Applicant Mr S Bist as agent (with the assistance of an interpreter Mr Goyal)
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant section 29(1)(b)(ii) of the Industrial Relations Act 1979 (�The Act�).  The application is
for a sum of $31,615.00 which the applicant, Mr Dashan Sharma, alleges that he was underpaid by Mr Ahsok Kumar
Billimoria, the named respondent, for his work as a chef at the Natraj Indian Restaurant.  The application states that Mr
Sharma was employed at the restaurant as a chef from the 13th of May 1999 until the 24th of October 2000.  The applicant�s
evidence today would confirm that period of employment and the period of employment is not contested in the notice of
answer and counter proposal that was forwarded by the respondent.

2 The respondent, in a letter dated 27 September 2001, headed notice of answer and counter proposal, simply states that the
applicant was sponsored by the respondent to work at the Natraj Indian Restaurant on the basis of a weekly wage of $150 with
board and lodgings and return airfares to India every 2 years.  The respondent has not chosen to attend the hearing today and
his letter to the Commission, received in the Commission on 27 February 2002, has been read into the record indicating that he
would not be attending the hearing and indicating that his financial situation is that he could not meet any claims by Mr
Sharma.  The Associate to the Commission checked with Mr Billimoria who confirmed that he would not be attending.  The
letter of Mr Billimoria is of little relevance to the Commission.

3 The respondent�s notice of answer and counter proposal indicates that the contract was, as I say, $150 weekly with board and
lodgings and return airfares to India.  The applicant alleges that his contract was $650 per week.  He says that this was the
agreed arrangement when he attended an interview in India in November 1998.  Albeit the arrangements at that stage would
not appear to have been firm, based on the evidence of Mr Sharma.  Mr Billimoria then took his documents so as to arrange the
immigration clearances.

4 In matters such as these it is for the applicant to prove to the Commission that the contract is as he contends, that there is a
benefit that is due and there is a benefit that has been denied.  The difficulty I have with the matter is that the evidence of Mr
Sharma is inconsistent, contradictory and confusing regarding both the payments that were due and the payments that were
made to him.  His evidence does not accord with the payments that are actually listed as part of the application and also the
evidence is somewhat sketchy in respect of when the actual contract was struck; albeit that Mr Sharma reiterates it was struck
for $650 per week.  The application claims a payment of $700 from 3 August 2000.  The rent payments [Exhibit DS2] are said
to be paid by Mr Sharma yet are claimed in the application as having been received from the respondent for a period of time.

5 The evidence of Mr Sharma can at best be described as inconsistent, unreliable and inconclusive.  The records that are said to
be diary entries would appear on the face to have not been done contemporaneously but written at a later date. The application
does not accord with the evidence that was given in respect of payments, both rent and wages.  It is difficult for me to conclude
that the benefit due to the applicant was in fact $650 per week.  In particular it is difficult to make findings as to what
payments were in fact made to the applicant and to determine that with any degree of confidence.

6 The applicant has simply not made out his case and hence I would dismiss the application.  On the basis of the evidence before
me today, and given the correspondence from the respondent, it may well be that Mr Sharma has an application in another
jurisdiction for underpayment of award entitlements.  The application says the award is the Restaurant, Tearoom and Catering
Worker�s Award, 1979 and that would appear, on the face, to be the award that may apply in such circumstances.

7 The application and evidence tells me that payments, under the amount that would otherwise be paid under the award have
been paid.  Mr Bist takes me to an agreement that he says Mr Sharma and Mr Billimoria made at an earlier date.  I have viewed
that agreement and it is simply an agreement in settlement that says Mr Billimoria would pay some monies but denying the
claim of the applicant.  That does not take me further to the point of establishing a contract for $650, and establishing what was
paid and what was denied to the applicant.

8 For all of these reasons I would dismiss the application and order accordingly.
_________
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2002 WAIRC 05100
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DASHAN SHARMA, APPLICANT
v.
AHSOK KUMAR BILLIMORIA, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1415 OF 2001
CITATION NO. 2002 WAIRC 05100
_________________________________________________________________________________________________________
Result Application dismissed
Representation
Applicant Mr S Bist as agent (with the assistance of an interpreter Mr Goyal)
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr S Bist with the assistance of Mr Goyal on behalf of the applicant and there being no appearance by the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2001 WAIRC 01872
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANN SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 24 JANUARY 2001
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2001 WAIRC 01872
_________________________________________________________________________________________________________

Result Application to dismiss substantive application refused
Representation
Applicant Mr A Drake-Brockman of counsel and with him Mr T Kucera of counsel
Respondent Ms D Peters of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. The substantive claim in this application is that the respondent harshly, oppressively and unfairly dismissed the applicant

from her position of Head of Department -- Physical Education, on or about 27 July 2000. The applicant also claims by this
application, a contractual benefit in respect of an alleged fixed term contract of four years, in the sum of $146,645.00.

2. By agreement between the parties, and with the leave of the Commission, a preliminary issue has arisen to be determined by
the Commission, that issue being whether the substantive application was lodged within the statutory time period of
28 days, pursuant to s 29(2) of the Industrial Relations Act 1979. (�the Act�). It is convenient to record at this point, that a
related application, number C 194 of 2000, brought by the Independent Schools Salaried Officers� Association (�the
ISSOA�) on behalf of the applicant in this matter, was the subject of an order of the Commission dated 11 October 2000, to
the effect that should it be determined that this application be within time for the purposes of the Act, that application
number C 194 of 2000 be dismissed.

Facts
3. The facts giving rise to the presently disputed point can be shortly stated as follows. Up until the time the applicant left the

employ of the respondent, she had been in the position of Head of its Physical Education department, which position she
had held for some seven years. In this position, the applicant reported to the principal of the respondent, Mr Rixon. Due to
events irrelevant for the purposes of determining this preliminary point, a meeting took place on 10 April 2000 between the
applicant, Mr Rixon and Ms Sunderland, the Head of Middle School at the respondent. On the evidence, it appeared that by
reason of previous events, Mr Rixon had determined that it was appropriate for the respondent to attempt to reach a mutual
parting of the ways with the applicant, on an amicable basis.

4. Mr Rixon told the applicant at the meeting that as a result of certain difficulties, the respondent had come to the view that it
did not want the applicant to return to teaching duties at the respondent in term two. Discussions took place between the
applicant and Mr Rixon around this point, with the applicant explaining that she did not attend the meeting expecting to be
�fired�. Mr Rixon responded that it was not his intention to �fire� her, but to negotiate an amicable separation by
agreement. The applicant advised Mr Rixon that she wished to seek advice about the respondent�s proposed course of
action. Apparently, by this stage the meeting had become quite heated. The applicant inquired as to what would happen if
she did come back in term two, in response to which, Mr Rixon indicated, �they would then get into an industrial issue�. It
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appeared from the evidence that shortly thereafter the applicant left the meeting in a distressed state, with the issues having
been discussed, left at that point.

5. The events at this meeting as they transpired between the applicant and Mr Rixon, were generally confirmed in the evidence
of Ms Sunderland, who took contemporaneous notes at the meeting, which notes were annexed to her witness statement.

6. The applicant immediately after this meeting telephoned the ISSOA and also took legal advice. It was agreed following a
meeting with the ISSOA secretary Ms Howe, that the union would commence discussions with the respondent, in an
endeavour to negotiate a mutually acceptable termination package. A meeting took place on 26 April 2000, between Ms
Howe and Mr Rixon and various letters passed between them. It was common ground that the correspondence between the
ISSOA on behalf of the applicant and the respondent, was on a without prejudice basis, as was the meeting. Ms Howe said
in her evidence that at the meeting with Mr Rixon on 26 April, she made it clear to him that the matter could not be finally
settled unless she obtained final written instructions from the applicant.

7. The correspondence passing between the ISSOA and the respondent as to settlement negotiations, culminated in a letter
dated 26 May 2000, from the respondent to the ISSOA, confirming acceptance of a counter offer by the ISSOA on behalf of
the applicant. I was prepared to admit into evidence, over objection by counsel for the applicant, these various items of
without prejudice communications, in accordance with the principles discussed by the High Court in Maureen Francis
Harrington v Kevin Graeme Lowe (unreported HCA 96/015 21 March 1996). Formal parts omitted, this letter of 26 May
2000 provided as follows�

�I acknowledge your correspondence of 25 May on the above matter.
It is agreed that our final termination package will include�
- Payment of pro rata Long Service Leave of 9.1 weeks
- Payment of (6) six months� salary from 1 May 2000
- A written reference
- A signed (by Miss Smith) Deed of Settlement including a confidentiality clause
After receiving your draft Deed of Settlement and release, we will effect the settlement.
If you have any further queries, please do not hesitate to contact me.�

8. The applicant�s uncontroverted evidence was that although she had not attended for work at the respondent since 10 April
2000, she continued to receive her normal salary and entitlements and at no time did she receive any formal notification that
her employment had been terminated. The evidence was that the first time the applicant said she became aware that her
employment had formally come to an end and that she would not continue to receive her salary and entitlements, was on
27 July 2000.

9. I find accordingly.
Consideration
10. The notice of application in this matter was lodged with the Registry of the Commission and bears the date stamp of the

Registrar of 21 August 2000. Therefore, to be within time the purposes of s 29(2) of the Act, the date of termination of the
applicant�s employment would need to be on or after 24 July 2000. The issue for resolution in this matter at this stage is the
time at which the applicant�s employment was terminated.

11. It is the case that where plain and unambiguous words of resignation or dismissal are used, resort should not be had to the
surrounding circumstances in determining what should have been understood as words of resignation or dismissal.
However, if the words used are ambiguous, then recourse may be had to surrounding circumstances and to what the parties
understood as to what was meant at the time: Macken et al The Law of Employment 4th Ed at 169. As to the requirements of
valid notice of termination, I refer to what I said McRae v Brockway Estate Agency (1998) 78 WAIG 3361 at 3366. I need
not repeat what I there said, suffice to say that as well as being clearly and unambiguously expressed, notice of termination
must actually be received by the person to whom it is directed.

12. Having carefully considered the evidence in this matter, I am far from persuaded that the applicant�s employment was
terminated on or about 10 April 2000, as the respondent submitted. This is inconsistent with the evidence as a whole, as to
both what was said by Mr Rixon at the meeting on that date, the applicant�s understanding of the position and the
subsequent events. It is clear on the evidence that what occurred on 10 April was the expression of a desire by the
respondent, to conclude the applicant�s employment on mutually agreeable terms. The uncontroverted evidence was that
following this meeting, the applicant continued to receive her salary and entitlements. Given that the receipt of salary and
entitlements is a strong indicia of the continuance of a contract of employment, albeit that the employee was not required to
attend for duty at the commencement of term two, I do not consider it open to conclude that the dismissal occurred at that
time. It is also not insignificant to note that the letter of 26 May 2000 from the respondent to the ISSOA refers to the
payment of salary from 1 May 2000. In my opinion, it cannot therefore be said that the employment terminated prior at least
to this time.

13. In my view, when considering the evidence as a whole, the better construction of the events is that there was and remained
an ongoing contract of employment whilst the parties endeavoured to negotiate a suitable settlement. The applicant was
however, relieved of any obligation to attend for work during this time, which was made quite clear by Mr Rixon at the
meeting of 10 April, and subsequent discussions with Ms Howe.

14. On the applicant�s evidence, which evidence I accept, she understood that her employment remained on foot on the basis
that she was continuing to receive her salary and entitlements, which understanding was maintained through and until
27 July 2000 when she was told on that day that her salary and benefits had been discontinued. Prior to that, there was no
notification to her, as the employee, that her contract of employment was terminated. I note from Mr Rixon�s witness
statement at annexure GR 9, a memorandum appears to the respondent�s payroll supervisor dated 20 July 2000, requesting
the cessation of all fortnightly salary payments to the applicant, with immediate effect. This was some seven days prior to
the applicant being told of this. In this memorandum, I note that the penultimate paragraph refers as follows �I will contact
you again when her termination payment, with adjustments, is to be made.� This seems to suggest that it was at least in Mr
Rixon�s mind, that the termination of the applicant�s employment was from this time, at the earliest. This also tends to
negate any assertion by the respondent that the employment was terminated some time prior to this.

15. In considering all of these issues, and bearing in mind that to be effective notice of termination needs to be communicated, I
am of the opinion that the communication of the respondent�s intention to terminate the applicant�s contract of employment
was at the earliest on 27 July 2000 and therefore, that date was the earliest date upon which the applicant�s contract of
employment was formally terminated by the respondent.
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16. A subsidiary argument put by the respondent in relation to this issue, was that in any event, there had been a settlement of
the negotiations between the parties, as set out in the letter of 26 May 2000 referred to above. It was therefore submitted by
the respondent that as a matter of equity and good conscience, pursuant to s 26 of the Act, the Commission should not
entertain the applicant�s claim any further, even if it were within time.

17. In Wade v Kyle�s Cafe (1998) 78 WAIG 874, I considered, albeit in a different factual context, whether a contract of
settlement had been reached, such that the Commission should not further entertain the applicant�s claim in that matter. I do
not intend to refer any further to this earlier decision, save to observe that in that matter, I concluded on the evidence, that it
was a term of the proposed settlement in that matter, that a deed of settlement and release be executed. That never occurred,
in which event I indicated that the settlement agreement had not been concluded.

18. Similarly in this case, I am of the view that contrary to submissions from counsel for the respondent, the preparation and
execution of a deed of settlement and release was a condition of the proposed settlement. This was made quite clear in my
view, in the penultimate paragraph in Mr Rixon�s letter of 26 May 2000. Furthermore and in any event, all of the
negotiations between the parties were on a without prejudice basis. It was open for either party to those negotiations to
discontinue them prior to effecting settlement at any time. This occurred in this matter. I am not therefore persuaded that
these issues are any barrier to the application continuing.

19. Accordingly, I conclude that the application was lodged within time for the purposes of the Act and the matter will be
returned to the list for hearing and determination at a future time. Correspondingly, application C 194 of 2000 will be
dismissed, pursuant to the Commission�s order of 11 October 2000.

_________

2002 WAIRC 04854
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANNE SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2002 WAIRC 04854
_________________________________________________________________________________________________________
Result Application granted in part.
Representation
Applicant Mr G Stubbs of counsel
Respondent Ms M Saraceni of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. In reasons for decision in relation to a preliminary issue arising in these proceedings, the Commission determined that the

applicant�s claim of harsh, oppressive or unfair dismissal was brought within time for the purposes of s 29(2) of the
Industrial Relations Act 1979 (�the Act�). In those reasons, it was unnecessary for the Commission to descend into the
factual circumstances of the applicant�s claim.

The Claim
2. The applicant claims that the respondent dismissed her harshly, oppressively and unfairly, from the position that she

occupied as Head of Department - Physical Education, on 27 July 2000. The applicant does not seek reinstatement, rather
an order of compensation. Additionally, the applicant claims that she was denied a contractual benefit on termination of her
employment in respect of an alleged fixed term contract of employment for four years. The sum claimed in this regard is
$146,645.00.

Facts
3. At all material times the applicant was employed as Head of Department of the respondent�s Physical Education

Department. The respondent is a private school for girls. The applicant commenced her employment with the respondent in
the physical education department in 1993. The applicant has both a bachelors degree and diploma tertiary qualifications in
education and physical education. Prior to her employment by the respondent, the applicant was employed at a government
school and prior to that, in various physical education teaching positions in schools in the United Kingdom, since about
1978.

4. The applicant�s responsibilities as Head of Department involved leading the physical education team at the respondent and
additionally, she had specific responsibility for major sports events either conducted by or involving the respondent, from
1994 to 2000.

5. Events between the applicant and the principal of the respondent, Mr Rixon, ultimately leading to the departure of the
applicant from the respondent, appeared to have had their origin commencing in about late 1997 to early 1998. It appeared
on the evidence that there were no real difficulties with the applicant�s conduct and work performance, in the earlier years
of her employment with the respondent.

6. Whilst there was a very considerable body of evidence adduced in these proceedings, in the final analysis the respondent
relied upon, in the main, two incidents to justify its decision to dismiss the applicant. Those incidents involved an
occurrence at the Challenge Stadium on or about 23 February 2000 (�the Challenge Stadium Incident�) and an incident
involving two students on or about 15 March 2000 (�the K and C Incident�). There was some evidence of other allegations
against the applicant concerning parent complaints and the like, however it is fair to say in my view that the two incidents
referred to form the cornerstone of the respondent�s case in these proceedings. However, and notwithstanding this, I will
deal with some of the evidence relating to the other matters raised by the respondent which for the purposes of these
reasons, I will describe as �Parental Complaints�.
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Parental Complaints
7. In about term one in 1998, the applicant said that on the morning of 11 March 1998, she was requested to attend a meeting

with Mr Rixon. There was no prior notice as to the subject matter of this meeting. At the meeting, Mr Rixon mentioned to
the applicant that he had received complaints about the manner in which she communicated with students and parents. The
applicant asked Mr Rixon what those complaints were about and who they were received from, however, she said that Mr
Rixon declined to provide this information because he thought that she might victimise the students concerned. The
applicant also said that Mr Rixon raised concerns with her about lack of communication with parents and that she should
improve her �image� in that regard. The applicant testified however, that she was given no particulars as to what she
specifically had been alleged to have done wrong, or what was specifically required for the future.

8. Mr Rixon�s approach to handling parent complaints was to initially encourage direct contact between the parent and the
teacher. If that was not to occur, Mr Rixon would either delegate the matter to the relevant head of department or school, or
handle the matter himself, if sufficiently serious. If the parent wished the complaint to be treated in confidence, it was Mr
Rixon�s practice to not inform the teacher of the identity of either the relevant parent or child.

9. Mr Rixon said that he convened the meeting on 11 March between himself, the applicant and Ms Mayger, the then head of
senior school, to discuss two complaints received in March 1998 from two parents about the applicant�s manner of
communication with both parents and students. There were allegations that the applicant had spoken to students in an
uncaring fashion and had berated students. Mr Rixon mentioned these complaints and asked the applicant to address her
dealings with parents and students. Apparently, also at this meeting, some reference was made to the physical education
department having a �poor image� with some in the parent body, because of the manner of communications and alleged
inappropriate treatment of students.

10. The applicant testified that she was concerned about this meeting, because of the vagueness and obscurity of the comments
about the alleged image problems with the physical education department. She was also concerned that there were no
particulars put to her about the nature of these complaints. She testified it was extremely difficult to respond without any of
this.

11. A little later, on or about 24 March 1998, a meeting took place between Mr Rixon and other members of the physical
education department. At that meeting, which was called at the request of the teachers, the teachers requested information
from Mr Rixon as to what parents perceived was not working effectively within their department. Issues of communication
between staff members and with parents were raised. Apparently, some time thereafter, the applicant made some
recommendations as to the staffing of the department, some of which were implemented.

12. A further issue that appeared to have arisen in about March 1998 was the position of �elite swimmers� within the swimming
team at the respondent. A number of swimmers were receiving external professional coaching and had outside
commitments. In recognition of this, the applicant introduced an arrangement whereby these �elite� swimmers as they were
referred to, were only required to attend one training session per week in preparation for school swimming events. These
arrangements were agreed and committed to by the parents of the students concerned.

13. Subsequently, some time in April 1998, external assistance was engaged in the form of a consultant to review the operation
and co-ordination within the physical education department at the respondent. A Ms Fitzgerald was engaged for this
purpose. Apparently, Ms Fitzgerald met with the department as a group and with each staff member separately. It was the
applicant�s evidence that Ms Fitzgerald observed that the department was under staffed and under resourced, but she was
otherwise generally impressed with the work being performed. Mr Rixon said that he only had one or two meetings with Ms
Fitzgerald, and the arrangement with her ceased without any real recommendations or changes implemented, for reasons
unrelated to the applicant or her department. No further action was taken to progress this matter any further. The applicant
testified that Ms Fitzgerald had detected some tension between Mr Rixon and the applicant.

14. A further issue arose in or about June 1998 involving a complaint from a parent concerning the use of appropriate protective
equipment while students were attending a roller blading class. The issue was raised with the applicant not as a disciplinary
issue but as a safety issue. Apparently, a contractor was involved in this particular activity. In or about September 1998, an
allegation from a parent that the applicant was �scaring� the parent�s daughter was raised by Mrs Sunderland, the head of
middle school, with Mr Rixon. Whilst this parent letter was placed on the applicant�s personal file, its content was never
raised with the applicant.

15. In or about late October 1998, Mr Rixon said that he directed Mrs Sunderland and Ms Mayger, to manage the applicant and
to assist her with the areas of concern in the physical education department. As in my opinion, a memorandum from Mr
Rixon to Ms Mayger and Mrs Sunderland dated 27 October 1998, which was annexure �GCR 35� to Mr Rixon�s witness
statement, and the circumstances surrounding it, are significant, formal parts omitted, it is reproduced as follows�

�Recent events indicate to me that Miss Bev Smith has not responded to my advice. My discussions with her over a
period of three (3) years have always been couched in a positive context to assist her professional growth. As Miss
Smith is not responding to this advice I ask you, once again, to address the matter with her.
Let me elaborate on the main areas of concern�
The most recent event relates to dealing with staff in her department. There appears to be a form of harassment of
Miss Cathy Lang by direct and telephone conversations; quote: �Are you after my job?� There appears to be little
consultation regarding the tasks for 1999.
The other areas of concern which have continued over a period of three (3) years are�
It appears that in dealing with students she is very inflexible with respect to students punctuality to class, standards
of sporting dress, and lack of skill to perform a sporting task.
It also appears that in dealing with some students and parents she is abrupt and intolerant. A recent communication
(September 1998) from a parent (which is on file and must remain confidential) states: Miss Smith �scares� my
daughter.
I ask that you address these areas of concern with Miss Smith. Her continuance as a teacher at Penrhos is
dependent upon addressing these areas of concern.
As many of these issues were raised in March of this year, and you asked me to be present, I believe my involvement
has not been productive. I therefore ask you to address these matters with Miss Smith.
I am happy for you to use the contents of this letter and any other relevant correspondent in your deliberations.
Thank you for your assistance.� (My emphasis)

16. It is readily apparent from the fourth last paragraph of this memorandum that the respondent considered that the applicant�s
employment was in jeopardy from on or about this time. Mrs Sunderland confirmed in her evidence that she received this
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memorandum from Mr Rixon but said that at that point in time, Ms Mayger was the person directly responsible for the
applicant. However, the evidence was that neither the memorandum nor its content, particularly the fourth last paragraph,
was ever raised with or put to the applicant either by Ms Mayger, Mrs Sunderland or Mr Rixon. Ms Mayger was not called
to give evidence. Mrs Sunderland could shed no further light on what steps, if any, were taken in relation to the
memorandum of 27 October 1998. I will return to this issue later in these reasons.

17. Subsequently, in about April 1999, Mr Rixon was informed by Mrs Sunderland that a parent had made a verbal complaint
regarding the applicant�s dealing with her daughter. Mrs Sunderland dealt with this complaint. Allegations were made by
the parent that the applicant was �unprofessional and unchristian�. By letter dated 29 April 1999, Mr Rixon wrote to the
parent concerned, indicating that he did not consider that the parent�s complaints had been substantiated. Furthermore, Mr
Rixon indicated in the letter that he was concerned at the parent�s complaint that the applicant was �unchristian�, without
substantiation, and requested a written apology for her criticism of the applicant. Apparently, on or about 12 May 1999, a
meeting took place in Mr Rixon�s office, between himself, Mrs Sunderland, the applicant and the parent who had made this
particular complaint. During the course of the meeting, which was described as amicable, the parent concerned refused to
apologise to the applicant for alleging that the applicant was �unprofessional and unchristian�. The applicant testified that
she did not consider there was any difficulty with her communication with the students concerned, and was very upset by
the parent�s allegation that she was �unchristian� and remained so in the light of the refusal to apologise.

18. On the evidence, up to this time, there was never any indication expressed to the applicant from the respondent that her
employment was in any way in jeopardy.

19. During the rest of the school terms in 1999, all appeared to progress relatively well, with regular meetings between the
applicant and Mr Rixon, to discuss the school sports programme and general developments within the physical education
programme at the respondent. Mr Rixon described the applicant�s approach to these meetings as very professional.

20. The swimming season for the school year 2000 commenced in the summer holidays and concluded in about late March of
that year. The Middle School swimming carnival, held in February 2000, and which was the responsibility of the applicant,
went well.

21. In about February 2000, a parent complaint about student K was sent to Mr Rixon. The student concerned was an elite
swimmer. The complaint was that the applicant had been pressuring the student to attend at least one school swimming
lesson per week, otherwise the student would not swim in the swimming team. The parent also made allegations against the
applicant that she had told another parent that the student K was disruptive. These complaints were subsequently aired at a
meeting between the parents and Mr Rixon and Mrs Sunderland on or about 23 February 2000. There was also some
suggestion that the applicant had been rude about the students� private swimming coach. The student had refused to swim
for the respondent unless the applicant apologised. The matter was left on the basis that it would be for the student to decide
whether she swam for the school or not.

22. The applicant testified that she had ongoing difficulties with two of her students they being K and C. She said that these
students continually forgot to bring their swimwear for swimming lessons and generally were becoming disruptive to the
classes. The applicant said that she relayed her concerns about the students� behaviour to Mrs Sunderland. It was common
ground that student K was not complying with the undertaking given by the parents and the students, to attend at least one
school swimming training session per week, given outside swimming commitments. Apparently, the student ultimately
decided to swim in the respondent�s swimming team for upcoming competitions, but her late decision to do so required the
applicant to rearrange the respondent�s swimming team, apparently to the disappointment of some other students.

23. Mrs Sunderland confirmed in her evidence, that the applicant had informed her about problems she was having with unco-
operative students, including K. Mrs Sunderland agreed that punctuality at swimming lessons and bringing the proper
equipment to lessons were important issues and that if students did not comply with these obligations, then the teacher
concerned was obliged to do something about it. She testified that she told the applicant that she had spoken to the parents
concerned about the importance of these matters and that she told the girls concerned about the importance of being
members of the swimming team and being �team players�.

Challenge Stadium Incident
24. The first of the two substantive incidents relied upon by the respondent in its decision to dismiss the applicant, was an

incident that occurred at Challenge Stadium on or about 22 February 2000. This matter involved the attendance of
swimming students of the respondent, under the supervision of the applicant, at the Challenge Stadium to attend a swim
training session. Apparently, two bus loads of students had been taken to the stadium. At the conclusion of the training
session at approximately 6.30pm, the applicant saw two of the students �N� and C. The applicant testified that the students
told her that one of the mothers was going to collect them from the stadium. Other students had already been collected by
their parents, which apparently, was not an uncommon occurrence in these sorts of situations. The applicant said she relied
on what she was told by the two students and said that they remained in a well lit area of the foyer, where other people were
present, and near a telephone.

25. The next day, on 23 February 2000, N�s mother rang Mrs Sunderland at the College and complained that the school bus had
left the Challenge Stadium without her daughter and the other student C. The parent of N wrote a letter of complaint dated
22 February to Mrs Sunderland, setting out her concerns. The letter was annexure �KJVS7� to Mrs Sunderland�s witness
statement. In it, she said that she had enquired about travel arrangements for the swimming training and was advised from
the respondent that students would return to the respondent by bus. On this basis, the parent concerned arranged with C�s
mother to collect both her daughter and C from the respondent when the bus returned between 7.00pm and 7.30pm. When
the bus arrived at the school, as neither her daughter nor C were on it, the parent drove to Challenge Stadium and found
both of them in the foyer. The parent concerned commented that the foyer was well lit with many people around.

26. Mrs Sunderland said on hearing of this incident she was very concerned because of the duty of care the respondent has to its
students. She said that she telephoned the applicant and asked for an explanation. The applicant said that she was aware that
some were being collected by their parents and that the two students concerned had told her they were being picked up.
According to Mrs Sunderland, the applicant said that it was the student�s responsibility to ensure that they were on the bus,
and not hers. According to Mrs Sunderland, the applicant did not consider that the incident was her fault. Mr Rixon was
informed of the incident. Mrs Sunderland agreed in cross-examination that where the two girls waited was well lit and there
were other people present. She also accepted that a teacher in the applicant�s position should not assume that students would
be telling lies if they had said that they were being collected by their parents, and the applicant was entitled to accept what
she was told on that evening. Furthermore, whilst in the school handbook there exists a procedure for transporting students
to and from excursion visits, no such procedure or policy applied in the physical education department. Mrs Sunderland
accepted that she was ultimately responsible for ensuring that such a policy existed. Also, following this incident, there was
no general advice to staff or procedure put in place in light of the event.
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27. No disciplinary action was taken against the applicant at the time of the incident as according to Mrs Sunderland, she
considered this could have a detrimental impact on the swimming season which was then fully underway. Mrs Sunderland
was concerned about any disruption that this might cause at that time.

28. On 29 February 2000 a meeting took place between the applicant, Mrs Sunderland and Mr Rixon. At this meeting, the
applicant was advised by Mr Rixon that he considered the Challenge Stadium Incident a serious breach of the school�s duty
of care. He referred to the parent�s complaint about this incident and told the applicant that parents had the right to be angry
when incidents like this occurred. Mr Rixon told the applicant that she needed to be much more thorough when transporting
students from one location to another.

29. There appeared to be no further investigation or steps taken in relation to this incident. I pause to observe however, that Mr
Rixon said in cross-examination that he was not aware that parents had picked up students that evening and nor was he
aware that the two students concerned had told the applicant that they were going to be collected. Mr Rixon�s evidence was
that he had pre-judged the position, before hearing the applicant�s side of the story.

K and C Incident
30. The final matter involved an incident on or about 15 March 2000 when both K and C had failed to bring their swimming

costumes to swimming training. This was apparently an ongoing issue. The applicant said they were both �high spirited and
rude�. She testified that both of the students laughed loudly at the applicant when she chastised them for not bringing their
swimming wear and for not participating. The applicant sent both of the students to her office at the end of the lesson. The
applicant asked another teacher, Ms Clay (nee Botica) to accompany her as well. When the applicant got to her office, she
said that the demeanour of the girls was aggressive and they appeared to find the meeting amusing. The applicant said she
asked the students as to why they were behaving as they were, but the students continued to laugh. The applicant admitted
that she became very angry and shouted at the students. She said that she was stressed, tired and had been abused by the two
particular students concerned, to the point where she was very upset. The applicant said she told both students that she
would not teach either of them until their behaviour changed. The applicant denied that she kicked a chair or slammed the
office door.

31. Ms Clay was also called to give evidence for the applicant. She confirmed she was present on 15 March 2000 when the
applicant spoke with both K and C. Ms Clay testified that she did not see the applicant kick a chair over as was apparently
alleged by the students nor threaten the students or shout at them. She said that she had seen the applicant upset with
students, but had not seen her lose her temper or shout at a student. Ms Clay, who had been working in the physical
education department at the respondent since 1999, said that the applicant, as head of the department, was a capable, well
organised professional and polite to both staff and students. She considered the applicant was very fair to work for and
considered from her experience that the applicant seemed to have a good rapport with most students.

32. Shortly after the incident in her office, the applicant said that she telephoned Mrs Sunderland to tell her what had occurred.
Mrs Sunderland was not available so she left a voice mail message. Mrs Sunderland said that the message was to the
following effect �I just wanted to let you know that I lost it with C... and K... And I told the girls I didn�t care what Mr
Rixon or Mrs Sunderland said I was not going to teach them again.� Mrs Sunderland said that the applicant sounded upset
and agitated during the message.

33. Shortly after receiving this message, the applicant arrived at Mrs Sunderland�s office. The applicant told Mrs Sunderland
what had happened and how she had become upset with the students because of their conduct and behaviour. During this
conversation Mrs Sunderland testified that the applicant said she was so agitated she did not know how she didn�t hit the
students. Mrs Sunderland said in evidence that she told the applicant that there was a serious duty of care issue involved in
the incident.

34. Subsequent to this incident there were meetings with the students and a �triple A� meeting to ascertain whether there were
other teachers who had behavioural problems with the two students concerned. On or about 22 March 2000, the applicant
took a period of sick leave because she was under work stress and obtained a medical certificate to this effect.

35. Mr Rixon was advised by Mrs Sunderland of the incident of 15 March. He said that he was very concerned by the incident
particularly the applicant�s words to Mrs Sunderland that she had �come close to hitting them� when referring to her
exchanges with the two students. Mr Rixon testified that in a subsequent discussion with Mrs Sunderland on 24 March, the
applicant�s future employment was raised. Furthermore, he said that by 5 April, having met with K�s parents about this
incident, he had decided that it was the �end of the road� for the applicant. He testified that both the Challenge Stadium
Incident and the K and C Incident were the �straw that broke the camel�s back� and he decided to terminate the applicant�s
employment. It is to be noted however, that Mr Rixon, to his considerable credit, admitted in cross-examination, that as to
the K and C Incident, there was no evidence that the applicant ever touched either student and that the duty of care concept
is concerned with actions and not thoughts. He accepted that by having the thought that she did, that being she did not know
how she did not strike the students, was not, of itself, a breach of the duty of care to the students. Mr Rixon also accepted
that he judged the applicant�s conduct in relation to the 15 March incident, without giving the applicant an opportunity to
put her version of the events.

36. Be that as it may, arrangements were made for a meeting with the applicant to discuss her future. A meeting was scheduled
for 10 April 2000 between the applicant, Mr Rixon and Mrs Sunderland. The applicant did not have specific notice that the
meeting was to discuss her ongoing employment with the respondent, apart from a reference to an agenda item �review of
the management of recent parent/student issues�. The Commission has already dealt with the conduct of this meeting and its
outcome in its earlier reasons for decision regarding the preliminary issue at paragraphs three to nine of those reasons. In
those reasons, I concluded that the termination of the applicant�s employment by the respondent was effected at the earliest,
on 27 July 2000. I refer to and rely upon those reasons. I say little further about that meeting, save to observe that as was
largely conceded by the respondent, the departure of the applicant from the teaching staff of the respondent was effectively
a fate accompli, and nothing was going to change Mr Rixon�s mind in that regard.

37. There was also evidence led from a parent, a staff member and a former physical education teacher from the respondent.
That evidence was positive about the applicant�s teaching performance and general relationship with students. One witness,
Ms Gliddon, an academic secretary at the respondent, gave evidence about the problems that the applicant was having with
K and C.

Consideration
38. The relevant principles in relation to matters of this kind are well settled. The onus is on the applicant to establish, on the

balance of probabilities, that she was unfairly, harshly or oppressively dismissed. Whether or not is so, is to be determined
in light of the principles established in the Undercliff case (1985) 65 WAIG 385. I apply those principles. There was a
submission by counsel for the applicant that because the applicant�s salary payments ceased on or about 27 July 2000, as
dealt with in the Commission�s earlier reasons, the dismissal of the applicant should be characterised as a summary



658 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

dismissal and the relevant principles applicable should have application to the circumstances of this case. Whilst it may be
said that the termination of the contract of employment ended in a �summary� fashion by the cessation of the applicant�s
salary payments on or about 27 July 2000, in my opinion, in practical terms, it was clear that the respondent�s decision to
terminate the employment relationship with the applicant was clearly enunciated by Mr Rixon at the meeting on 10 April
2000. Given that the relevant statutory provisions concerning unfair dismissal should be applied in a common sense fashion,
in my view, it is open to conclude, and I do conclude, that for practical purposes, the applicant was on notice at least from
10 April 2000, that her employment with the respondent was going to end: Gibson v Bosmac (1995) 60 IR 1;
Salvachandran v Peteron Plastics (1995) 62 IR 371. I do not therefore regard the dismissal as a summary dismissal stricto
sensu.

39. In a case where allegations of misconduct are involved, it is important for an employer to act promptly, lest it be said that
the employer has condoned the conduct of the employee: Federal Supply and Cold Storage Company of South Africa
(1910) 103 LT 150 at 153; Porter v Eltin (2000) 80 WAIG 5349; Miskiewizc v City of Belmont (1995) 75 WAIG 1811.

40. It is also the case that a flaw in the procedure that leads to a dismissal, will not, in every case, lead to a finding of
unfairness. All of the circumstances of the case must be considered: Shire of Esperance v Mouritz (1991) 71 WAIG 895;
Byrne v Australian Airlines (1995) 65 IR 32. It is also the case however, that contemporary standards of industrial fairness
require an employer to clearly indicate whether an employee�s employment is at risk, in order that they may take
appropriate remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635. This obligation is not
circumvented by reason of the fact that the employee concerned is a teaching professional: Peters v Penrhos College (1993)
73 WAIG 1213 at 1220.

41. In this case, there are particular qualities attaching to both the applicant and the respondent that are relevant. The
respondent, as a school for girls, as for any school, has indisputably a duty of care to the students of the school. The safety
and well being of students in any school is a paramount consideration. The respondent has an obligation at common law to
take reasonable care to avoid acts or omissions that could lead to reasonably foreseeable risks of injury to students. (See
generally Trindale and Cane, The Law of Torts in Australia at 277-283; 596-602). The respondent might also be held to be
vicariously liable for the conduct of its employees. There are also statutory obligations imposed upon both an employer and
an employee in relation to health and safety in a school that is a workplace, pursuant to ss 19 and 20 of the Occupational
Safety and Health Act 1984. The applicant is also an experienced, senior teacher, and was relevantly, head of the physical
education department of the respondent.

42. In this case, I have carefully considered all of the evidence and the submissions. In particular, I have had regard to the
position occupied by the applicant and the nature of the respondent as a school for girls.

43. As already observed earlier in these reasons, the respondent effectively relied upon the Challenge Stadium Incident and the
K and C Incident in its justification for the dismissal of the applicant.

44. Turning to the Challenge Stadium Incident, I am satisfied on the evidence and I find, that the applicant did, as alleged, leave
the students C and N behind at the Challenge Stadium, when the one bus departed to return to the school. I am also satisfied
that the applicant was told by the students concerned that they were going to be collected by a parent and that the collection
of students by parents at events such as this, was not uncommon. I also find that there was no specific policy in place at the
respondent dealing with these situations, at least as having application to physical education excursions. I also accept that
the two students concerned remained in an area of the stadium that was well lit with other people in the vicinity. I also have
no doubt that the leaving of the two students at the Challenge Stadium in those circumstances, would have caused the
parents of the students some degree of anxiety. I am also satisfied and I find however, that on this incident becoming first
known to the respondent, no immediate steps were taken, by way of discipline against the applicant. The matter was simply
left for some time, after it was initially brought to her attention. Furthermore, there appeared to be on the evidence, and I
find, no further concrete steps taken by the respondent, in terms of directions to staff or policy, by way of follow up, to
ensure that matters of that kind did not re-occur.

45. Be that as it may, in my view, the applicant�s conduct, in not verifying the fact that the two students were to be collected by
a parent, was an error of judgement by the applicant. The applicant, as a teacher of many years standing, and moreover as
the head of the physical education department, should have known better. Whilst I accept that a teacher is entitled to believe
what he or she is told by a student that does not derogate from the overall responsibility of the teacher, and in turn the
school, to ensure that the primary duty of care to the students is safe guarded. In this respect, I do not accept the
submissions of counsel for the applicant, that the obligations of the respondent to the two students after the swimming
training, is no different to that of students returning home after school. In my opinion, whilst attending the swimming
training away from the respondent�s premises on such an excursion, at all times when so attending, the respondent has a
responsibility to ensure the safety and well being of the students both at the swimming training and in relation to their
transport to and from the event. In this case, that responsibility involved ensuring that all of the students, who required to be
transported back to the school, were so transported in order that they could make their way home. In my opinion, the
obligation on a teacher in this regard, comes down to a question of common sense.

46. As to the K and C incident, I am satisfied on the evidence that the students concerned had caused disruption, prior to the
incident on 15 March 2000, in the applicant�s physical education classes. Additionally, on the evidence I am satisfied that at
least K, in not attending the required swimming training at least once per week, in accordance with the agreement between
the parents concerned and the respondent, had breached that agreement on more than one occasion. Whilst it was accepted
that elite swimmers had significant commitments outside of the respondent�s swimming team, nonetheless, they were
obliged to participate in the respondent�s team and to comply with the minimum requirement imposed by that commitment.
This was no more than being a part of the swimming team and taking part in the team environment. In this regard, I accept
on the evidence that the applicant had regard for the welfare of all of the students in the respondent�s swimming team, and
could not reasonably only have regard to the interests of the elite swimmers. To do so in my opinion, would be quite unfair
to the other students and would not be consistent with promoting the respondent�s team as a whole.

47. On the evidence, and noting that the two students concerned were not called to give evidence, I accept on the day of
15 March the students were disruptive, discourteous and behaved quite inappropriately towards the applicant not only as a
teacher at the respondent, but also the head of the physical education department. I find that in response to this behaviour,
both students were sent to the applicant�s office. Subsequently, in the presence of Ms Clay, a confrontation took place
between the applicant and the two students. I accept that the applicant was angry and that she expressed her anger in no
uncertain terms to the two students. I also accept however, that even during this exchange, the two students were certainly
not contrite or apologetic for their earlier behaviour. There was no evidence before me and I find that the applicant in any
way touched the two students. I do not accept the respondent�s submissions that even if the applicant thought about
touching or striking the students, which she did not admit occurred, that merely having such a thought could constitute a
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breach of the duty of care. On the contrary, it could be concluded that if the applicant did have such thoughts, but refrained
from acting upon them, that was evidence of restraint.

48. I also accept on the evidence that the applicant shouted at the two students concerned, out of anger and no doubt some
frustration, in response to their behaviour that day and previously. I am also of the view however, that this was not an
appropriate response from any teacher in particular one of the applicant�s standing and experience.

49. The question that arises however is whether the applicant was given a �fair go all around� and whether the conduct
complained of itself would warrant the ultimate sanction of dismissal. I have already noted in these reasons that it was
common ground that the applicant was never told that her employment with the respondent was at risk. To that extent, the
circumstances in the present case are distinguishable from those before the Commission in Peters, to which counsel for the
respondent made reference. Similarly, in my opinion, the circumstances before the Commission in Maygar v Ursula Frayne
Catholic College (1997) 77 WAIG 2175 are distinguishable from those in the present matter. In Maygar, it was the case that
there were performance and efficiency issues raised with the applicant teacher over several years and the teacher concerned
had ample notice that his employment was at risk. A similar position existed in Peters.

50. Additionally, in my view, it is unquestionable that a school such as the respondent has a clear duty of care to ensure that
students are guarded against foreseeable risks adverse to their safety and welfare. However, the circumstances arising in
Pucco v Catholic Education Office (1996) 68 IR 407, also referred to by the respondent, whilst not binding on this
Commission, again is distinguishable upon its facts. In Pucco, the school teacher concerned was summarily dismissed for
misconduct for engaging in repeated inappropriate physical contact with students, in deliberate breach of a reasonable
direction to desist. That was not the circumstance in this matter.

51. The respondent�s failure at any time, to adequately warn the applicant that her employment was at risk, in particular
following the issuance of the memorandum of 27 October 1998 (�GCR35�), was, in an industrial sense, applying the
relevant principles set out in Bogunovich, quite unfair. Furthermore, it was also clear on the evidence, that there had been a
degree of pre-judgement by the respondent, of circumstances giving rise to both the Challenge Stadium and K and C
incidents. I have no doubt from the evidence, and inferences able to be drawn from it which I do draw, that Mr Rixon was
under some pressure from the respondent�s council to remove the applicant from its teaching staff, and to that extent Mr
Rixon was in an invidious position. However, be that as it may, such a situation does not absolve the respondent from, in all
the circumstances, treating an employee fairly. The meeting of 4 April 2000 was clearly intended to bring about an
amicable parting of the ways between the applicant and the respondent. However, this simply was not to be and it was the
respondent who initiated the applicant�s dismissal and effected it.

52. As to the conduct of the applicant in relation to the Challenge Stadium and K and C Incidents, both were examples of
unacceptable conduct on behalf of a teacher.  Given all of the circumstances of the case however, I am not persuaded that
they of themselves would warrant a decision to dismiss the applicant. Even having regard to the prior parent complaints,
taken as a whole, I consider that the incidents probably warranted a severe reprimand, but not the ultimate sanction of
termination of employment.

53. Having regard to all of the evidence, and the submissions of the applicant and the respondent, I am of the view that the
applicant�s dismissal was harsh, oppressive and unfair.

Remedy
54. The applicant originally sought reinstatement in her notice of application. However, at the conclusion of the proceedings,

counsel for the applicant indicated that she no longer sought reinstatement, because of the destruction of the
employer/employee relationship. Instead, an order of compensation for loss and injury was sought, to the maximum level
available under the Act.

55. It is for the Commission pursuant to s 23A of the Act, to form a view as to whether reinstatement or re-employment is
impracticable in all the circumstances of the case. From all of the evidence in this matter, I am satisfied that the relationship
between the parties has become strained to the point that an order of reinstatement or re-employment would be
impracticable. I therefore consider the claim for compensation. In this regard, I refer to and apply the principles relevant to
the assessment of compensation for loss and injury as dealt with by the Full Bench of the Commission in Bogunovich. In
essence, an unfairly dismissed employee should be, as far as is possible, restored to the position that he or she would have
been in, but for the unfair dismissal. This is of course, subject to any findings of fact as to the contingency of ongoing
employment. There must also be a causal link between the applicant�s dismissal and the loss and injury in respect of which
an order of compensation is sought: Gilmore and Anor v Cecil Brothers (1996) 76 WAIG 4434 at 4446. Additionally, in
respect of injury, there must be evidence that the employee concerned has suffered shock, humiliation, distress and the like,
beyond that which normally is associated with a dismissal: Lynam v Lataga Pty Ltd (2001) 81 WAIG 986.

56. Since her dismissal, the applicant gave evidence as to teaching positions applied for in both government and independent
schools. Additionally, the applicant engaged in some casual teaching for the education department in this State following
her dismissal on or about 27 July 2000, in the months of August and September 2000 for a total period of some 18 days at
the rate of $185.00 per day gross. Additionally, the applicant worked at Wanneroo Senior High School between 16 October
to 13 December 2000 at the rate of $928.15 per week gross and from 21 December to 31 December 2000 earning the sum of
$648.25. The applicant took up a teaching position at Seven Oaks Senior College commencing February 2001 on a three-
year contract. Her annual gross salary being $48,264 equating to $1,850.38 gross per fortnight. The applicant�s evidence
also was that opportunities for promotion in her present employment are negligible.

57. In relation to the applicant�s claim for compensation for loss and injury, evidence was adduced from Ms York, a clinical
psychologist. Ms York has a Masters Degree in clinical psychology and has been in private practice as a clinical
psychologist since in or about 1991. Ms York gave evidence about consultations with the applicant in August and
September 2000 and in April, May, July and August 2001. Tendered as exhibit A6 was a psychological report prepared by
Ms York, in response to a request from the applicant�s solicitors. The report records the interviews conducted by Ms York
with the applicant. It refers to the applicant�s experiences in her employment with the respondent, in particular the
circumstances leading up to and after her dismissal. Ms York�s opinion was that the applicant demonstrated a considerable
level of stress and distress and in her opinion, the applicant was depressed.

58. It was Ms York�s opinion that as a consequence of her dismissal and the manner of it, combined with the factor of work
identity as being a major factor in the applicant�s self confidence and self esteem, the applicant suffered considerable
psychological damage. Whilst accepting that there were other factors connected with her personal life that were also
causing the applicant some anxiety and stress, Ms York concluded that the applicant�s dismissal had had a major
psychological and emotional impact upon her, which affected her identity as a teacher and undermined her self confidence
and self esteem. It was Ms York�s opinion that the applicant was presently experiencing clinical depression which was
affecting her day to day life.
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59. In this case, I am satisfied on the evidence and I find that the applicant has suffered an injury causally connected to her
dismissal. In my view, based on the evidence, the psychological impact of the dismissal on the applicant, as made plain by
Ms York�s evidence, was not insignificant and substantially related to the symptoms of ongoing clinical depression referred
to by Ms York in her report. Having regard to this evidence, and the significant distress caused to the applicant, I assess
compensation for injury in the sum of $10,000.

60. As to loss, I am satisfied on the evidence and I find that the applicant has suffered a loss of remuneration in the period since
her dismissal up to the commencement of her new employment in or about February 2001. Additionally, I am satisfied and I
find that the applicant has and is suffering an ongoing loss in terms of the difference in income between her employment
with the respondent and her present employment. I am not persuaded that a finding is open to me that the employment could
have been terminated fairly in the near term to the dismissal, nor that the applicant would have left of her own accord.  As a
matter of equity and good conscience, in my view, the applicant should be fully compensated for that loss. That is, the loss
in the period from on or about 27 July 2000 to 2 February 2001 in terms of loss of remuneration at the applicant�s annual
salary rate of $60,124. Furthermore, the ongoing loss represented by the difference in annual remuneration between the
applicant�s position with the respondent and her present position on and from 2 February 2001 to date. Furthermore,
consideration is to be given to deductions for income received from employment from other sources by way of casual
teaching appointments in the total of $11,402.25. Additionally, there was evidence at 106-109 of the transcript, that the
applicant undertook other casual teaching appointments, in respect of which quantification of earnings was not in evidence.
These earnings should also be deducted from any loss incurred.

61. I am satisfied that the applicant has taken all reasonable steps to mitigate the loss she has sustained: Bogunovich.
62. Accordingly, I direct the parties to confer within seven days as to the preparation of a schedule of loss, setting out the

income received and remuneration lost, consistent with these reasons. If the parties are unable to agree on the quantum, the
matter will be re-listed and determined by the Commission.

Fixed Term Contract Claim
63. The applicant also claimed as a denied contractual benefit, the sum of $146,345.00, being the balance of an alleged four

year fixed term contract as head of the respondent�s physical education department
64. The crux of the applicant�s claim in this regard, was contained in a letter of appointment to the promotional position level

1 head of department, contained at annexure �GCR7� to Mr Rixon�s witness statement. This letter, signed by the applicant
on 25 March 1999, refers to the Penrhos College (Enterprise Bargaining) Agreement, 1999 (�the Agreement�) and clause
12(6) thereof, which provides for the appointment of teachers to �promotional positions�. The letter to the applicant
confirmed her appointment to a position of responsibility as head of the physical education department, for a fixed term of
four years in the first instance, from 1 January 1999. It is to be noted that clause 12(6) of the Agreement further provides
that appointments to all level 1 head of department promotional positions be for an initial four year term, with possible re-
appointments to promotional positions for second and subsequent terms for three years, subject to a satisfactory summative
appraisal. By clause 12(6)(d) of the Agreement, promotional position appointments can be terminated prior to the end of the
term of appointment either by mutual agreement, or by the respondent in the case of an unsatisfactory summative appraisal.

65. The applicant�s initial terms and conditions of appointment were set out at annexures �GCR1� and �GCR2� to Mr Rixon�s
witness statement. By �GCR1�, in a letter dated 29 March 1993, the applicant was offered the position of head of physical
education at the respondent. The letter specified that the terms and conditions of the applicant�s appointment were set out in
the Independent Schools Teachers Award. Additionally, the applicant signed �Terms and Conditions of Employment�.
Those terms and conditions of appointment, at annexure �GCR2�, provided at clause 8, that the applicant�s appointment
may be terminated by either party giving at least six weeks notice in writing within the school term. The respondent�s right
to dismiss for misconduct was preserved by this clause.

66. The Independent Schools Teachers Award 1976 (�the Award�), by which the applicant and the respondent were bound,
provides at clause 7(2), that except in the case of relief or temporary teachers, the termination of the service of a teacher
shall require a minimum of six weeks notice by either party to take effect from the close of school business at the end of
school term. Additionally, by clause 6 of the Agreement, it is provided that where there is any inconsistency between the
Agreement and the Award, the Agreement is to prevail.

67. It is to be noted that up until the time of �GCR 7� and prior to the Agreement coming into effect, the applicant was
occupying the position of head of department on an indefinite basis, but subject to the respondent�s right to terminate on
notice, pursuant to her contract of employment and the Award. So much so is clear from the terms of cl�s 2, 5 and 8 of
�GCR 2�. That is, the applicant was contractually entitled to remain in the head of department position without any finite
term.

68. The effect of �GCR 7� in my opinion was to vary the applicant�s contract of employment by the agreement of the parties, to
impose a finite term on the applicant�s holding of the position of head of department, to reflect the clear intent of cl 12(6) of
the Agreement, to remove �permanent� head of department positions.  Were it not for �GCR 7�, in my view, there would be
no basis at all for the applicant to claim a contractual benefit of such a kind, as the �fixed term� promotional position would
be derived from the Agreement, and not the applicant�s contract of employment.

69. In my opinion, the applicant, as at the time of the dismissal, was not, as a matter of law, employed pursuant to a fixed term
contract. A fixed term contract is a contract for a finite period that is not able to be lawfully terminated prior to the
expiration of the period specified in the contract: British Broadcasting Commission v Ioannou (1975) 1 QB 781; Dixon v
British Broadcasting Commission (1979) IRLR 114.

70. The applicant�s employment was at all material times, subject to the terms of both the Award and the Agreement. It is trite
to observe that whilst the terms of the Award and the Agreement are not incorporated or �imported� into the contract of
employment, they operate on the contract once formed: Byrne at 33-36; 64-66. The Award clearly provides that the contract
of employment of a teacher may be terminated by either party on the giving of the notice. This was also reflected as an
express term in the applicant�s contract of employment to which I have already made reference. This remained so
notwithstanding the variation effected by �GCR 7�. By the terms of the Agreement, the appointment to �promotional
positions� as provided in the Agreement, must have been regarded as subject to the other rights and obligations contained in
the Award, to the extent that they were not inconsistent with the terms of the Agreement. The Agreement is silent in relation
to termination of contracts of employment.

71. Furthermore, the appointment to a �promotional position� under the Agreement is necessarily dependent upon the existence
of a contract of employment between the respondent and a teacher as such, governed by the terms of the Award. That is, an
appointment to a �promotional position� would be meaningless and indeed not possible, unless and until there exists
employment as a teacher, governed by the terms of a contract of employment, the Award and the Agreement. This is
evidenced at least in part, by the terms of clause 12(6)(d) of the Agreement, providing for the termination of appointments
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to promotional positions. There is no suggestion in this clause, and in my opinion nor could there be, that the termination of
the appointment to a promotional position, would thereby as a consequence, terminate the contract of employment between
the teacher and the respondent. This also tends to negative the proposition of a �fixed term� for the promotional position
itself, it being able to be terminated in the manner prescribed by cl 12(6)(d).

72. I am therefore not persuaded that the appointment of the applicant to the promotional position of head of physical education
department with the respondent, constituted a fixed term contract in its proper sense, which would lead to the denial of a
benefit of the balance of such a fixed term contract, if prematurely terminated.

73. The applicant�s claim in this regard must be dismissed.
Conclusions
74. I therefore conclude that the dismissal of the applicant was harsh, oppressive and unfair and the applicant should be

compensated for the loss and injury as I have found it to be. Appropriate declarations and orders will issue to this effect in
due course.

_________

2002 WAIRC 05081
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANNE SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2002 WAIRC 05081
_________________________________________________________________________________________________________
Result Application granted in part
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr M Saraceni of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Ms M Saraceni of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1. DECLARES that Ms Beverley Smith was harshly, oppressively and unfairly dismissed from her employment, as
Head of Department, Physical Education, by the respondent on or about 27 July 2000.

2. DECLARES that the reinstatement of Ms Smith is impracticable;
3. ORDERS the respondent to pay to Ms Smith compensation in the sum of $29,458.45 less any amount payable to the

Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 14 days of
the date of this order.

4. ORDERS that the applicant�s contractual benefit claim in the sum of $146,645.00 be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2002 WAIRC 05196

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIANNE FAYE TENTHY, APPLICANT

v.
AIRLITE GROUP OF COMPANIES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 2246 OF 2001
CITATION NO. 2002 WAIRC 05196
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms D. Tenthy
Respondent Ms K. Gates
_________________________________________________________________________________________________________

Reasons for Decision
1 On 14 December 2001 Ms Tenthy filed a claim in the Commission that she had been unfairly dismissed by Airlite Group of

Companies. She states in her claim that she was told she could not start work until she had signed a workplace agreement. She
discovered that the rate of pay within the workplace agreement was $11.60 per hour, which was to have included a 17%
loading and hence had no paid holidays, and that this was less than the $11.90 per hour which had been indicated to her at
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interview. She believes that she was unfairly dismissed solely on the basis that she wanted to look over the workplace
agreement. She states that she asked for her induction to continue and upon wanting to look over her workplace agreement she
was dismissed until it was signed. She wrote that she does not wish to work for a company that �that basically forces an
unwanted agreement on people who need work�.

2 It was noted that Ms Tenthy�s application did not indicate any date that she started work nor any date of dismissal and
accordingly the Commission wrote to Ms Tenthy asking whether or not she had in fact been employed by the respondent. Ms
Tenthy wrote back to the Commission in a letter received on 12 February 2002. I will return to this later, but Ms Tenthy states
she attended an arranged interview and was offered a position as a cleaner. She was told her rate of pay, her hours, her duties
and when to meet her instructor. She stated that she would consider an AWA [I suspect that Ms Tenthy means a workplace
agreement] because it was her belief that if a workplace agreement was not suitable she would be paid at the government set
rate. She states that she accepted the position and she was to start on Friday. She states that she was prevented from starting the
position that she had accepted.

3 In light of Ms Tenthy�s reply, the Commission listed her application for a conference. This was held on 3 April 2002. Ms
Tenthy did not attend the conference and the respondent was represented by Ms Gates, its General Manager, Administration.
According to the Notice of Answer and Counter Proposal filed by Airlite Cleaning Pty Ltd, Ms Tenthy attended for interview
and was offered employment under an individual workplace agreement. For her to commence work she would need to come to
the office and complete the workplace agreement as well as participate and successfully complete a questionnaire following an
induction into the company�s policies and procedures. Ms Tenthy did take the workplace agreement away for further review
and in response to her request, she was allowed to complete her induction because she lived far away and did not want to come
back once she had signed the workplace agreement. However, Airlite Cleaning did not hear from Ms Tenthy again and Airlite
Cleaning assumed she did not wish to accept the offer of employment.

4 This decision is based upon Ms Tenthy�s Notice of Application and her letter, together with the Notice of Answer filed by
Airlite Cleaning Pty Ltd.

5 In order for Ms Tenthy to have been dismissed, she must have been employed. Ms Tenthy recognises that she did not start
work but, according to her letter, she states that the basis for any employment is �a contract between employer and employee.
The employment contract is the exchange of a promise to work for a promise to pay wages�.

6 In this, Ms Tenthy is correct. If I accept for the moment that the facts alleged by Ms Tenthy in her Notice of Application and
her letter are correct (and Airlite Cleaning does not entirely agree that they are), then Ms Tenthy was offered the job as cleaner
and she accepted it. At that stage, there was a contract between Ms Tenthy and Airlite Cleaning that she would be employed.
However, she was not at that stage employed.

7 To put it another way, even accepting Ms Tenthy�s version of the events, if Airlite Cleaning did not then employ her as she had
been promised, Airlite Cleaning breached its promise to employ her which arose out of the simple contract between her and
Airlite Cleaning. The breach would mean that its promise to employ Ms Tenthy was never carried out and she never went on to
become an employee. She was therefore not dismissed.

8 It may be, on Ms Tenthy�s version of the events, that Airlite Cleaning is in breach of its contract to employ her, but it cannot be
said either as a matter of logic or as a matter of law that it dismissed Ms Tenthy. It did not dismiss her because it refused to
employ her.

9 I add that Airlite Cleaning�s Notice of Answer and Counter Proposal indicates that it disagrees that it ever had a contract with
Ms Tenthy to employ her. However, in this decision, I have attempted to illustrate by reference to Ms Tenthy�s own claim that
her application in this Commission claiming that she was unfairly dismissed cannot succeed. Accordingly, it will be dismissed.

10 For all of the above reasons, an Order now issues that dismisses Ms Tenthy�s claim on the basis that the Commission does not
have the jurisdiction to deal with it because Ms Tenthy was not dismissed.

11 Order accordingly.
_________

2002 WAIRC 05197
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANNE FAYE TENTHY, APPLICANT
v.
AIRLITE GROUP OF COMPANIES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 2246 OF 2001
CITATION NO. 2002 WAIRC 05197
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms D. Tenthy
Respondent Ms K. Gates
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D. Tenthy on her own behalf as the applicant and Ms K. Gates on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, here by orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05098
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM SCOTT TILLEY, APPLICANT
v.
ABACUS COMPUTERS AND TECHNOLOGY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. APPLICATION 1623 OF 2001
CITATION NO. 2002 WAIRC 05098
_________________________________________________________________________________________________________
Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr A Tilley
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act). The applicant Mr Adam

Scott Tilley alleges that he was dismissed unfairly on 24 August 2001. He sought 10 weeks in compensation. The applicant
worked as a Storeman for the respondent, Abacus Computers & Technology, from 6 August 2001 to 24 August 2001.

2 Following an unsuccessful conciliation conference on 15 October 2001 the matter was listed for hearing on 4 February 2002.
Both parties were advised by notice of the Commission dated 16 October 2002. The respondent�s address in each case being
the address on their letterhead in the notice of answer and counter proposal. At hearing the applicant represented himself and
there being no appearance by the respondent, the matter was heard, and the Commission advised the applicant that a copy of
the transcript would be forwarded to the respondent to enable them to make any submission.

3 The applicant in his evidence stated that he was employed on 8 August 2001 as a warehouse Storeman and was dismissed on
24 August 2001. His duties included the receiving of stock, dealing with couriers, sending out stock, picking of goods, packing
of goods, dealing with store inquiries, stock checking and putting away stock.

4 The respondent�s notice of answer and counter proposal lodged in the Commission on 25 September 2001 has attached to it Mr
Tilley�s contract of employment dated 3 August 2001 indicating amongst other matters a probationary period of three months.
The respondent complained that Mr Tilley�s performance was not adequate in relation to stock control, a customer order and
cleaning up.

5 The applicant in his evidence stated that he was employed under a written contract which contained a clause relating to three
months probation.

6 The applicant under questioning from the Commission advised that following his dismissal on 24 August 2001 he obtained
casual employment at Post Data earning he says around $600.00. On 26 September 2001 Mr Tilley obtained full time
employment with Seekers Australia earning $380.00 net per week during his three month probation period, compared to
$391.00 net per week which Mr Tilley earned when employed at Abacus. The only other earnings during this period were
$60.00 for umpiring football games on a Saturday during September. He received a pay increase with Seekers Australia on
26 December 2001.

7 Mr Tilley in his evidence states that he believes that his dismissal is unfair due to the lack of any warnings and the fact that he
was not told that he was doing anything wrong. He says he tried to learn the manual which was given to him but he was very
busy at work. He was not given a reason for his termination. He tried unsuccessfully to get an answer as to why he was
dismissed. He says that apart from some initial training he, and his fellow storeman, were left to learn for themselves.

8 On 22 February 2002 the Commission forwarded to the respondent, by mail and facsimile, a copy of the transcript of the
proceedings with a covering letter advising them that if any submission was to be made it should be done by close of business
Friday 8 March 2002. The Commission did not receive a response from the company.

9 Mr Tilley was a very credible witness and I accept his evidence. I find that he was dismissed unfairly on 24 August
2001 without prior warning or any reason given.

10 Mr Tilley does not believe he could work for the respondent again, given the treatment he received. He had obtained other
employment and I am sure that reinstatement is impracticable.

11 Mr Tilley was on probation at the time of dismissal. The probationary period was for three months and he had worked three
weeks of that period. He has sought and gained alternative employment. The loss incurred by Mr Tilley was, for the period
24 August 2001 to 26 September 2001, $391 per week by 4.4 weeks, ie $1,720.40. He earned $600 at Post Data during this
period. Hence his total loss for this period was $1,120.40. Mr Tilley had a continuing loss of $11 per week for the remainder of
his probationary period which would have finished on 5 November 2001. I would calculate his loss to this date given the
nature of probationary employment being one where the employee is on trial. The additional loss is therefore $11 by
5.6 weeks, ie $61.60. The total loss is therefore $1,182.00 and that is the award I would make.

________

2002 WAIRC 05151
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM SCOTT TILLEY, APPLICANT
v.
ABACUS COMPUTERS AND TECHNOLOGY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. APPLICATION 1623 OF 2001
CITATION NO. 2002 WAIRC 05151
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr A Tilley
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Tilley on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Adam Scott Tilley, was harshly and unfairly dismissed by the respondent on the
24 August 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $1,182.00 to Adam

Scott Tilley.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05046
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NICOLE MARGARET WHITTLE, APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 19 MARCH 2002
FILE NO. APPLICATION 1331 OF 2001
CITATION NO. 2002 WAIRC 05046
_________________________________________________________________________________________________________
Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr G. Lawton (of counsel)
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Nicole Whittle was employed by the ACC as a Complaints Investigator from 1 November 1999 until her dismissal on 4 July

2001.  The ACC dismissed Ms Whittle summarily for the reasons set out in its letter of 3 July 2001.  The ACC is satisfied that
she committed the acts of misconduct alleged in a letter delivered to her on 24 May 2001.  That is, on a date unknown between
16 January 2001 and 14 April 2001 she informed Constable Christopher Taylor he was the subject of a complaint (and the
nature of the complaint), and he was the subject of an Internal Affairs Unit investigation into the complaint and that the ACC
had been notified of those matters.

2 Ms Whittle denies the allegation.  Ms Whittle concedes knowing Constable Taylor but states that she had only infrequent
contact with him.  She states that in early February 2001 Constable Taylor himself told her that he was unlikely to gain a
position in the police Airwing because he was under suspicion.  She then accessed the ACC�s data base and saw that he was
the subject of a complaint.  She decided to limit contact with him.

3 Her evidence is that in mid-March Constable Taylor contacted her and told her he had attended the Internal Investigation Unit
and knew the allegation made against him.  She replied that she was pleased that he now knew that because that was why she
had been maintaining her distance and not returning his telephone calls.  He expressed surprise that she knew anything about it
and she confirmed that the ACC gets holdings from IAU but that she was not going to talk about it.  On 14 March she
disclosed her association with him to her supervisor.  She did so verbally and did not follow it up in writing as he requested.

4 The evidence before the Commission, particularly from Mr Shane Wilson (the Acting Director of Operations of the ACC)
makes it clear, although the discussion between Ms Whittle and Constable Taylor in mid-March did form part of the ACC�s
overall consideration and it was considered to be a breach of confidentiality, it did not form the basis of the respondent�s
decision to dismiss Ms Whittle.

5 Rather, the basis for the decision to dismiss Ms Whittle is the belief of the ACC that it was Ms Whittle who originally told
Constable Taylor that he was the subject of the complaint, the subject of an IAU investigation into it and that the ACC had
been notified of those matters.  The basis for the ACC�s belief is the report made by a Sergeant Lee to his supervisor about a
conversation which occurred in his presence between Constable Taylor and Ms Whittle on 24 April 2001.  Sergeant Lee gave
evidence in these proceedings.  In brief, the circumstances of Sergeant Lee�s evidence arose as follows.

6 On 24 April 2001, Constable Taylor was interviewed by the IAU.  Sergeant Lee was appointed by his supervisor as an
�interview friend� and accompanied him.  Sergeant Lee�s evidence is that at the conclusion of the interview as he and
Constable Taylor departed the IAU building in St George�s Tce, Constable Taylor telephoned someone on his mobile
telephone and arranged to meet with that person in Trinity Arcade.  In his evidence before this Commission, Sergeant Lee
stated that when he asked Constable Taylor what was going on, Constable Taylor told him that he wanted Sergeant Lee to meet
the person who had told him about the Information Report and that this person was a friend of his who worked at the ACC.

7 Sergeant Lee�s evidence is that as they turned into the St George�s Tce end of Trinity Arcade, he saw a young woman standing
at the top of the steps adjacent to Trinity Church.  As soon as she saw him and Constable Taylor, she appeared to turn around
and walk away in the opposite direction back into the arcade.  Constable Taylor asked him to wait, went inside the arcade and
5 � 10 minutes later came out with the same young woman and all three of them went into the church.  They sat down on a
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pew inside the church and Constable Taylor introduced him to her.  She was Ms Whittle.  Sergeant Lee�s evidence is that
Constable Taylor spoke to Ms Whittle and then he, Sergeant Lee, spoke to her and she told him that she worked for the ACC
and was a friend of Constable Taylor�s.  Her job at the ACC was to vet files, in particular, crime stoppers� files prior to them
going to the Police Service for enquiry.  When she had seen the Information Report with Constable Taylor�s name on it, she
informed her supervisor of her acquaintance to an officer who was named in one of those reports and shortly afterwards she
had told Constable Taylor of the Information Report.

8 Subsequently, either the following morning or the morning after that, Sergeant Lee reported the conversation to his supervisor.
Sergeant Lee�s report forms the basis of the ACC�s decision that Ms Whittle had committed an act of misconduct sufficient to
warrant her summary dismissal.  In this context, it is appropriate to note that it was an express term of Ms Whittle�s contract of
employment that before commencing duties, she take an oath or affirmation to be administered by the Chairman of the ACC
that, except in accordance with the Anti-Corruption Commission Act 1988, she will not divulge any information received by
her under that Act.  Ms Whittle took that oath or affirmation.  It is therefore apparent that if, as the ACC believes, Ms Whittle
had told Constable Taylor that he was the subject of a complaint, the subject of an Internal Affairs Unit Investigation into the
complaint and that the ACC had been notified of those matters, she would have breached an express term of her contract and
the ACC would be entirely justified in dismissing her.  It would make Ms Whittle�s claim in this Commission that her
dismissal was harsh, oppressive or unfair most unlikely to succeed.  Indeed, Ms Whittle, very properly, does not argue
otherwise.  Her argument is that she did not inform Constable Taylor of the issues alleged and accordingly, it was harsh,
oppressive or unfair for her to have been dismissed for having done so.

9 Ms Whittle�s claim is to be approached in the following manner.  Her dismissal was summary following an alleged act of
misconduct.  The authorities make it quite plain that in such circumstances the ACC bears an evidentiary onus to show that on
balance the misconduct had in fact occurred (Newmont Australia Ltd v. AWU (1988) 68 WAIG 677 at 679; and see too
Winkless v. Bell (1986) 66 WAIG 847 at 848 and see also Franklins v. Webb, NSWIRC (1996) 72 IR 257 at 260).  The ACC
will satisfy the evidentiary onus if it demonstrates that insofar as was in its power, before dismissing Ms Whittle, it conducted
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in the
circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and respond
thereto; and that having done those things the ACC honestly and genuinely believed, and had reasonable grounds for believing
on the information available at that time, that Ms Whittle was guilty of the misconduct alleged and that taking into account any
mitigating circumstances either associated with the misconduct or her work record, such misconduct justified dismissal
(Western Mining Corporation v. AWU (1997) 77 WAIG 1079 at 1084 citing Bi-Lo Pty Ltd v. Hooper (1992) 53 IR 224 at 229).

10 The ACC relies upon the evidence of Sergeant Lee.  That is, the ACC believes Ms Whittle is guilty of the act of misconduct
alleged because Sergeant Lee states that Ms Whittle told him she had done so.  It appears therefore that the matter before this
Commission turns upon whether or not Sergeant Lee�s evidence is accepted.  In approaching the issue of whether his evidence
is accepted, I observe that Sergeant Lee presented a most favourable impression as a witness.  He was clear in his recollection
of what Ms Whittle said to him and I have no reason to doubt that his evidence was given honestly.  Indeed, Ms Whittle states
that she does not know any reason why Sergeant Lee would be deliberately dishonest.

11 It was submitted that Sergeant Lee had been inconsistent in what he had related to Senior Sergeant Ball about the meeting in
Trinity Arcade.  This submission is based upon what Senior Sergeant Ball told ACC investigators that Sergeant Lee had told
her (exhibit R1).  In my view, the element of hearsay involved makes this submission very difficult to sustain.  I do not accept
it for the reasons which follow.

12 Sergeant Lee was cross-examined on his evidence in this Commission, and in particular about his recollection of the
conversation in the church.  It was put to him that Constable Taylor, when he was subsequently interviewed again by the IAU,
stated that Sergeant Lee was unaware why and where he and Constable Taylor were going after they had left the IAU.
Sergeant Lee stated that what Constable Taylor said to the IAU is untrue.  I suspect that Sergeant Lee is quite correct.  The
evidence is that the ACC believes that Constable Taylor is a liar and certainly Ms Whittle has not sought to bring him to this
Commission to give evidence.

13 Sergeant Lee states that as he and Constable Taylor approached the steps in Trinity Arcade, Ms Whittle walked away from
them.  Although Ms Whittle states that she does not initially recall walking away, I regard her evidence as conceding that she
did walk away.  She noted that Constable Taylor was waving his hand and she may have taken �about five � three or four,
five steps backwards.  I am not really sure what I did�.  I find that Sergeant Lee�s evidence on this point is correct.

14 Sergeant Lee maintained that he learned from Ms Whittle of the ACC involvement in crime stopper files because at that point
he had had not previous knowledge of those matters.  I have no reason to doubt this evidence, even if his recollection is that
she also said it was part of her job to vet files that came from crime stoppers prior to them going to the Police Service when it
was not.

15 Sergeant Lee states that Ms Whittle had told him that she had already made a disclosure to her superior.  This is factually
correct and it can only have been known by him if Ms Whittle had told him so.  Sergeant Lee maintained quite clearly that he
spoke directly with Ms Whittle and she told him that she had released the information to Constable Taylor, although she did
not say when nor how.  Sergeant Lee conceded that when he had the conversation with Ms Whittle and Constable Taylor he
was confused regarding the issues and that conversations between them which may have meant one thing to them may well
have meant something different to him.  He does not recall Ms Whittle telling Constable Taylor to �be open and honest�.
Rather, Sergeant Lee maintains he told Ms Whittle to report the matter to her own supervisor.  I am unable to conclude that
Sergeant Lee�s evidence was in any relevant sense broken down in cross-examination.

16 I have also paid considerable attention to the evidence of Ms Whittle.  It is to her credit that she was frank enough to concede
matters that were not in her favour.  For example, in her memorandum of 24 April 2001 to Mr Wilson at the ACC reporting on
her meeting with Constable Taylor and Sergeant Lee, she totally omitted reference to Sergeant Lee in the memorandum.
Under cross-examination she conceded that this would mean that a reader of the memorandum would not have known that
Sergeant Lee had been present.  I will return to this presently.

17 I have found the following to be relevant.  A key part of Ms Whittle�s evidence regarding her relationship with Constable
Taylor, as I understand that evidence, is that she reduced her contact with him after she had become aware of the complaint
made against him of which the ACC had been notified.  She maintained her distance notwithstanding that she had declared her
friendship with him to the ACC on 14 March 2001.  Nevertheless, in marked contrast to this, she met with him in Trinity
Arcade on 24 April 2001 at short notice, at his suggestion and during working hours.  When it was put to her in cross-
examination that to have done so was inconsistent with her stated actions of reducing contact with Constable Taylor, she was
unable to offer any explanation.

18 Added to that is the fact that when Ms Whittle saw Constable Taylor and Sergeant Lee (whom she did not know) she stepped
backwards in part because Constable Taylor was �waving his hand�.  I have found these two actions on her part tell against Ms
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Whittle.  It was quite inconsistent to meet with Constable Taylor when she was reducing contact with him.  It was also
inconsistent with her having disclosed the relationship to her superior to then take steps backward when she saw Sergeant Lee.

19 Further, although Ms Whittle spoke to Mr Wilson at the ACC after the meeting and prepared a memorandum, it is noteworthy
that she did not mention Sergeant Lee had been present.  Ms Whittle states that she did not do so in part because Mr Wilson
asked her to prepare only a brief note.  However,  I am not satisfied from the evidence that he did so.  I am not satisfied from
the evidence that Mr Wilson told her to make the memo only about �recent contact�.  That was not Mr Wilson�s evidence.
Ultimately, Ms Whittle stated that she was unable to recall the exact words Mr Wilson used and I am simply not able, on the
evidence, to conclude Mr Wilson said words to Ms Whittle to the effect that she had no need to include reference to Sergeant
Lee in the memorandum.

20 Nevertheless, Sergeant Lee had been present and did participate in the conversation even if not all of it.  He would have been
able to corroborate what Ms Whittle put into her memorandum.  It may well be, as Ms Whittle suggests, that she did not
appreciate the significance of mentioning, or not mentioning, him at that time.  The point is, however, that it was an omission
for which there is no satisfactory explanation.

21 Furthermore, the memorandum of 24 April 2001 does not include reference to the telephone conversation in March 2001 in
which Ms Whittle had confirmed to Constable Taylor her knowledge of the allegation and thus the knowledge of the ACC of
that allegation.  That too is an omission for which there is no satisfactory explanation.

22 I have also paid careful regard to Ms Whittle�s evidence-in-chief regarding the discussion in the church at which Sergeant Lee
was present.  Ms Whittle states that in response to Sergeant Lee�s question of her involvement, she replied �No involvement,
however I knew about the allegations.  I was aware of them�.  She denies that she told Sergeant Lee that she had told
Constable Taylor about the Information Report.  Nevertheless, I am satisfied from Sergeant Lee�s evidence that Ms Whittle did
say more than her evidence suggests.  At least she told him of her role in the ACC to which he referred in his evidence and
which she conceded she may possibly have said.  She also told him that she had already made a disclosure to her superior.  Ms
Whittle�s evidence of the conversation in the church is, at best, incomplete.

23 In summary, I am left with the impression that although Ms Whittle presented well as a witness, the inconsistencies and
omissions in her conduct and actions about which there are no, or no satisfactory, explanations make it difficult to prefer her
evidence over the evidence of Sergeant Lee given in these proceedings.  I accept that it is difficult to understand why
Ms Whittle, who was as I find somewhat wary about the meeting with Constable Taylor when she saw Sergeant Lee, would
confess to Sergeant Lee that she had been the person who had told Constable Taylor of the allegation.  However, in balancing
the evidence overall given by Sergeant Lee with the evidence overall given by Ms Whittle I am unable to conclude that
Ms Whittle�s evidence is to be preferred.

24 This brings into focus the issue before this Commission.  The ACC needs to establish that it had reasonable grounds for
believing on the information available at that time, that Ms Whittle was guilty of the misconduct alleged and that taking into
account any mitigating circumstances either associated with the misconduct or her work record, such misconduct justified
dismissal.  I find that it has done so.  The ACC did not need to prove that Ms Whittle told Constable Taylor that an allegation
had been made against him, that it was the subject of an investigation and that the ACC was involved.

25 Rather, the ACC needed to shown and it has shown, that on the information available to it, it had reasonable grounds for
believing on the information available at that time, that Ms Whittle was guilty of the misconduct alleged.  The oath or
affirmation required to be taken by Ms Whittle means that the subject of confidentiality is of significance and an issue of its
breach similarly so.  At the least, the inconsistencies and omissions in her conduct and actions about which there are no, or no
satisfactory, explanations would damage the necessary trust between the ACC as employer and Ms Whittle as employee.

26 I am also satisfied that the ACC conducted as full and extensive an investigation as was reasonable in the circumstances.  In
particular, its interviews of Ms Whittle and of Sergeant Lee were the minimum required in relation to the issues which this
Commission has been required to consider.

27 I am satisfied that the ACC has discharged the evidentiary onus upon it.  There is no other basis upon which Ms Whittle
mounts her claim and as a result Ms Whittle�s claim will be dismissed.

28 Order accordingly.
_________

2002 WAIRC 05047
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NICOLE MARGARET WHITTLE, APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 19 MARCH 2002
FILE NO. APPLICATION 1331 OF 2001
CITATION NO. 2002 WAIRC 05047
________________________________________________________________________________________________________
Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr G. Lawton (of counsel)
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. Lawton (of counsel) on behalf of the applicant and Mr D. Matthews (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05027
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BERNARD ROY WORTHINGTON, APPLICANT
v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 MARCH 2002
FILE NO. APPLICATION 1577 OF 2001
CITATION NO. 2002 WAIRC 05027
_________________________________________________________________________________________________________
Result Declaration issued.
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim before the Commission by Mr Worthington is that he was harshly, oppressively or unfairly dismissed.  The

preliminary issue to be decided is whether or not Mr Worthington was an employee for the purposes of the Industrial Relations
Act 1979.

2 Mr Worthington�s evidence is that he is a valuer.  He is a Director of his family company Stonemont Holdings Pty Ltd as
Trustee for the Worthington Family Trust.  At the time of his dismissal, Stonemont Holdings Pty Ltd held 29.17% of the units
in the respondent.  Mr Worthington stated that he was employed to be the director in charge of the valuation department of the
respondent.  He worked there full-time.  His hours on the job would be anywhere between 40 and 60 hours per week.  In the
course of the typical week he met with the Directors of the various other departments of the respondent informally.  He would
check his mail and telephone messages and distribute to the other valuers assignments which had come in by phone, fax or e-
mail.  He would check the work-in-progress sheets to ascertain whether or not work was going out on time.  He himself filled
out a work-in-progress sheet.  He would inspect properties if there was a valuation inspection to do and would typically take a
client to lunch once or twice a week.  He would spend approximately 20 to 30 hours per week doing valuations.  Mr
Worthington carried two business cards, one for Australian Property Consultants and one for Ross Hughes and Company.
Both these businesses are associated with the respondent and not with Mr Worthington.  He did not ever undertake any work in
the valuation and real estate field in his own right.  He did not do paid work for any other organisation while he was working
for the respondent.  There was no formal contract setting out his terms and conditions.

3 Mr Worthington was remunerated on the basis of 45% of his production.  Thus, if he wrote $200,000 production for a year, his
entitlement would be $90,000 per year.  He could take that in whatever form he best saw fit to maximise the taxation
implications.  The correct situation as I understand it, particularly from Mr Worthington�s cross-examination, is that his
production was budgeted at $250,000.  His entitlement, which is effectively his salary for the year, would be $100,000.
Indeed, he claims in his Notice of Application that his annual salary is $100,000.  However, he nominated a figure of
$40,000 to be taken as PAYG for tax minimisation purposes.  The balance $70,000 is distributed through his family company
Stonemont Holdings Pty Ltd based on his accountant�s advice and Stonemont Holdings Pty Ltd makes a trust distribution to
him.  In fact, Mr Worthington was not personally paid by the respondent at all.  Mr Worthington does not have a personal bank
account.  Rather, what Mr Worthington describes as his salary is money either paid into his family company from which it is
then distributed to him, or is money drawn from that company in anticipation of its future payments.  The amount stated on Mr
Worthington�s personal tax return citing his income as $40,000 is a notional figure decided by him in order not to pay tax upon
the $100,000 per annum he regards as his salary.

4 The respondent paid for Mr Worthington�s mobile telephone and its expenses, the rental on his home telephone and for his
entertainment expenses.  The respondent paid for the licence he is required to hold and his subscriptions.  The respondent paid
superannuation payments on his behalf and, so far as he is aware, workers� compensation insurance.  The company paid for
professional indemnity insurance for Mr Worthington.

5 Mr Worthington did not receive, and indeed did not request, paid annual leave.  He did not regard himself entitled to sick leave
however, if he was ill, and he was on at least one occasion, the PAYG portion of his salary continued to be paid.  Mr
Worthington took one month�s leave, or one week�s leave occasionally.  He sent the other directors a memo to that effect.  He
was not supplied with a motor vehicle but he was entitled to be reimbursed for the private use of his own vehicle.  He worked
out of office premises supplied by the respondent.  Mr Worthington was supplied with a car parking bay paid for by the
respondent.

6 Mr Worthington�s evidence is that he believed he was ultimately responsible for his work to the other three directors.  His
valuations in excess of $1,000,000 had to be countersigned by another director.

7 Mr Worthington conceded that the business of the respondent has been conducted such that the directors and shareholders of it
have been, or are, either the beneficiaries or unit holders in the trust or are associated with the unit holders in the trust.  In the
case of Mr Worthington, his shareholding in the respondent is mirrored in the unit trust entitlements of Stonemont Holdings
Pty Ltd.  The money received by Stonemont Holdings Pty Ltd from the respondent is paid into the family trust and that money
is then distributed between himself and the other beneficiaries of the family trust.

8 The applicant also called evidence from Mr Graeme Hopkins, who is a property manager and director of Ross Hughes and
Company.  He fulfils a company secretary role on behalf of the respondent.  The respondent held a document for each person
in the officer entitled �employee history�, and the employee history for Mr Worthington was produced in evidence.  His
evidence is that workers� compensation insurance is paid by the respondent on behalf of all directors to the extent of the sum
shown on their group certificates.  He confirmed that the respondent has taken out insurance for the loans on the rent rolls and
on the bank overdraft in the joint names of the respondent and Mr Worthington in his capacity as a director of the company and
as a guarantor.  The respondent takes out professional indemnity insurance on behalf of everybody in the business.  He
confirmed that in a letter dated 8 August 2001, the respondent stated �in our opinion there is no question that you have
resigned as an employee and a director of Falkirk during a meeting on 3 August�.  In Mr Hopkins� view, reference to
Mr Worthington as an �employee� was an unfortunate choice of words by two people who are not lawyers.
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Conclusion
9 The respondent in this matter is a company.  It carries on business under the name of Ross Hughes and Company and also

Australian Property Consultants.  At the time of the incident to which this application relates, Mr Worthington was one of four
directors of the respondent.  Mr Worthington�s family company (Stonemont Holdings Pty Ltd of which Mr Worthington and
his wife are directors) held 29.17% of the unit holdings in the Ross Hughes and Company Real Estate Trust of which the
respondent is trustee.  Mr Worthington held shares in his own capacity in the respondent.  Thus, Mr Worthington was a
director of, and a shareholder in, the respondent.

10 Mr Worthington claims that he was also an employee of the respondent.  The law recognises that a director of a company may
also be an employee (Lee v. Lees Air Farming Ltd [1961] AC 12 and see also Koivisto v. Barrett Koivisto Scatena Pty Ltd
(1994) 74 WAIG 867; 36 AILR 272).  Whether Mr Worthington was an employee is largely a matter of fact.  It will involve
the application of those facts to the criteria which have been used to distinguish between an employment relationship and other
relationships.

11 For the purposes of the Industrial Relations Act 1979 an employee means any person employed by an employer to do work for
hire or reward.  An employer includes persons, firms, companies and corporations employing one or more employees.  The
essence of an employment relationship is the contract of employment by which there is a contract for the supply of the work
and skill of a natural person.  On the facts, Mr Worthington rendered personal service.  He did not delegate the work to be
performed by him to any other person.  Nor did he employ any other person to perform the work otherwise to be performed by
him.
Control

12 A characteristic of an employment relationship is a right of the employer to control the work of the employee.  On the
evidence, there was little direct control of Mr Worthington in his work.  He was responsible for the allocation of work to
others.  There is direct evidence however, that any valuations performed by him in excess of $1,000,000 were required to be
countersigned by the other directors.  As recently observed by the High Court (Humberstone v. Northern Timbermills (1949)
79 CLR 389 as cited with approval in Hollis v. Vabu Pty Ltd (2001) 75 ALJR 1356 at [43]) with the invention and growth of
the limited liability company and the great advances of science and technology the conditions which gave rise to the control
test have largely disappeared.  Moreover, with the advent into industry of professional men and other occupations performing
services which by their nature could not be subject to supervision, the distinction between employees and independent
contractors often seemed a vague one.

13 There is no evidence that Mr Worthington was directly controlled in his day to day work as a valuer.  However, that would not
appear on the authorities to be fatal to his claim.  It may readily be assumed that the skill and knowledge required of a valuer is
not one that readily lends itself to regular supervision.  Thus, what is required is not so much control, but rather the right to
control Mr Worthington.  In this regard, Mr Worthington had significant latitude, as befitted his status as a director of the
respondent.  Thus, if he wished to take leave, he did not have to ask permission to do so.  Nevertheless, the requirement that he
not issue valuations in excess of $1,000,000 without countersigning reveals the existence of some right to control
Mr Worthington�s work, so far as there is scope for it.  Balancing the facts on this issue, that requirement is suggestive,
although not conclusive, of an employee.
Work performed

14 The work performed by Mr Worthington was work distinct from his role as director of the respondent.  Mr Worthington
performed work as a valuer and contributed to the well being of the respondent in that capacity.  This points to him being an
employee.
Mode of remuneration

15 Further, he was remunerated for his work as a valuer.  The evidence is that he, in common with the other directors, would
estimate the production of the respondent and a formula would be applied to determine each person�s production entitlement.
This was then used as an estimate for remuneration.  In this regard, Mr Worthington makes it clear that he regarded his salary
as $100,000 per annum.  That is the reward for his employment as a valuer.  The evidence is that if the respondent made a
profit, then anything beyond the salaries paid was distributed amongst the principals (after adjustment in respect of any excess
drawings) according to their respective share and unit holdings.  Thus, Mr Worthington�s salary of $100,000 was for his work
as a valuer and was distinct from his entitlement as a director, and from the performance of the respondent itself.

16 Mr Worthington was entitled to draw his salary on a monthly basis and did so.  If the production entitlement was not met in
any given year, and Mr Worthington had drawn in excess of his production entitlement, then he would obliged to re-pay the
difference to the respondent.  In principle, this appears to be little different from the situation where an employee may be
permitted to receive an advance upon salary earned on the understanding that if the salary is not earned, the advance constitutes
a debt to be repaid to the employer.  I am therefore not satisfied that the evidence showing that Mr Worthington drew an
advance upon his production entitlement is evidence against him otherwise being an employee.
Taxation

17 Mr Worthington paid tax as a PAYG employee.  Further, the respondent gave him a group certificate, necessarily signed by the
respondent, identifying the respondent as an employer and Mr Worthington as an employee.  This document has more than one
consequence.  First, it is in my view distinguishable from, for example, the employee history (exhibit A4) which contained Mr
Worthington�s personal contact details that may, as Mr Hopkins states, merely be a record of all persons employed with or
connected with the respondent such that the fact that it has �employee� in its heading is not decisive.  Even if Mr Worthington
was a director, it is appropriate for a record to be kept of his personal contact details in the event of illness or accident.

18 However, a group certificate is not merely an administrative document.  It is an instrument required by law to be provided by
an employer to state the taxation deducted from the salary paid to an employee.  It cannot be seen as a mere administrative
document, or a document written by persons who are not lawyers (as was Mr Hopkins� explanation for the letter of dismissal
written by him which refers to Mr Worthington as an �employee�).

19 Secondly, it is true that parties cannot by describing themselves as employees make themselves into something which in reality
they are not.  Nevertheless, the group certificate is a deliberate and formal declaration of the parties� view of their relationship
as employer and employee.

20 Thirdly, the respondent, having described itself as an employer for taxation purposes cannot now be heard to argue that it may
be able to be an employer for the purposes of taxation, but not an employer for other purposes, for example unfair dismissal
laws.  In my view, the respondent having issued a group certificate cannot now deny that it was in fact the employer of Mr
Worthington.  To do otherwise is for the respondent to declare that the group certificate is a sham.  To do so carries with it
other consequences.
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21 Mr Worthington was able to choose the amount of his salary that he would declare to the relevant taxation authorities.  The
evidence is that on an accountant�s advice he declared the sum of $40,000 as being his income for the purposes of taxation.
The evidence is that if, he chose a lesser sum, for example $20,000, this might invite a tax audit.  If he chose a sum greater than
$40,000, then he would be paying more tax.  It may be unusual for an employee to be able to decide the proportion of salary
the employee will declare for PAYG tax.  Nevertheless, that fact is not of itself a conclusive argument against Mr Worthington
being an employee.  Whether or not the respondent has deducted the correct amount of tax, or Mr Worthington has paid the
correct amount of tax is not a matter for this tribunal.

22 However, Mr Worthington�s evidence in this Commission that his annual salary is $100,000 (transcript page 39), and his
declaration on the Notice of Application he made in this Commission that his salary is $100,000 per annum, is in marked
contrast to the stated gross salary of $40,000 on the 2000 Group Certificate tendered in evidence (exhibit A7).  That is not a
matter for this Commission but I consider I am obliged to forward a copy of these Reasons and the exhibit to the
Commissioner for Taxation for his information.
Payment of Remuneration

23 The evidence is that none of Mr Worthington�s salary was paid to him personally.  Rather, all of his salary was paid to his
company, Stonemont Holdings Pty Ltd.  Mr Worthington�s evidence is that he does not have a personal bank account.  Thus,
the respondent argues, Mr Worthington was not paid any salary and this is an argument against him being an employee.  There
are two answers to this argument.  The first is that in law, it is well settled that the existence of a contract of employment is not
precluded by the fact that remuneration is directed into the account of another person or entity (see Alman v. Unwin [1983]
WAR 157).  Directions that may have been made for the receipt of remuneration, and the manner in which the incidence of
taxation on that remuneration may have been treated by the parties will not, of itself, determine the nature of an employment
contract nor the identity of parties who have contracted for the provision of the services for which the remuneration is paid
(Gurran v. Tarbook Pty Ltd IR Ct of Australia 13 September 1996, as cited in Southern Group v. Smith, unreported 5 June
1997, FCSC of WA).  Thus, the fact that Mr Worthington did not himself receive the salary, but rather his salary was paid into
his own company is not fatal to him being an employee.  Secondly, it is to be seen as merely a term of Mr Worthington�s
contract that his remuneration would be paid to his nominee.  Payment of Mr Worthington�s remuneration to his family trust
was part of the payment of his remuneration.  All of the monies paid are his remuneration and the arrangement can be an
arrangement made by an employee (Tranchita v. Wavemaster International Pty Ltd (1999) 79 WAIG 1886 at 1894).
Organisation

24 Another test of the existence of an employment relationship is sometimes referred to as the �organisation� test.  It involves the
question whether a person�s work is done as an integral part of another�s business or is only accessory to it.  On the facts of
this matter, Mr Worthington worked out of premises owned by the respondent.  He had business cards in the name of the two
businesses operated by the respondent.  He performed work on behalf of the respondent and not directly for his own benefit; he
was, as I find, the emanation of the respondent as that was referred to in Hollis v. Vabu Pty Ltd above at [50].  These factors
point to Mr Worthington being an employee.
Regularity of payment

25 Further, Mr Worthington�s drawings of his salary were done on a regular basis.  They were not done according to the level of
income earned or on the basis of jobs completed.  The regular drawing of money is more readily identifiable with a contract of
employment.
Personal Service

26 As previously noted, Mr Worthington was obliged to perform the work himself and there is no suggestion that he was able to
delegate to others the work to be performed by himself.  This is characteristic of a contract of employment.
Entitlements

27 As to employee entitlements, it is the evidence that Mr Worthington did not receive, and neither did he ever claim, paid annual
leave or sick leave.  These are both indications that Mr Worthington was not an employee.  Nevertheless, this is to be balanced
against the evidence that Mr Worthington�s entertainment expenses were reimbursed by the respondent (including a system by
which he received tickets to Perth Glory matches); a car parking bay was provided and paid for by the respondent;
superannuation contributions were made on his behalf by the respondent; workers� compensation insurance was maintained by
the respondent on his behalf; and his professional indemnity insurance was paid for by the respondent; these are all factors
which counterbalance the absence of paid annual leave or sick leave and point to the conclusion that Mr Worthington was an
employee.

28 There is no doubt that Mr Worthington benefited from the profits of the respondent.  However, he did so in his capacity as a
Director and unit holder of the respondent, and not as an employee.  On the evidence, he was entitled to his salary of
$100,000 per annum provided he met his production entitlements.  In that respect, Mr Worthington is in no different a position
than any person who works according to a budget which has been set.  Failure to meet the budget means that the employee�s
remuneration is therefore not earned.

29 I find that on balance, the control (even though it was only limited), the personal service, the remuneration based upon his
work as a valuer, the payment of PAYG tax, the regularity of payment, the personal service, the benefits and entitlements that
were paid on his behalf and that he was part of the respondent�s organisation reveal that Mr Worthington was an employee.

30 For those reasons, I find that Mr Worthington was an employee of the respondent for the purposes of the Industrial Relations
Act 1979 and the application he has brought to the Commission.  I propose to issue a Declaration accordingly.

_________

2002 WAIRC 05069
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BERNARD ROY WORTHINGTON, APPLICANT
v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. APPLICATION 1577 OF 2001
CITATION NO. 2002 WAIRC 05069
_________________________________________________________________________________________________________
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Result Declaration issued.
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Ms H. Ketley (of counsel) on behalf of the applicant and Mr T. Retallack (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

DECLARES that Bernard Roy Worthington is an employee for the purposes of the Industrial Relations Act 1979.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Alabisi S Harvey P 2333/2001 KENNER C Discontinued
Baker D Eagle Aircraft Pty Ltd 222/2002 GREGOR C Discontinued
Barr G Forrester J 1707/2000 KENNER C Dismissed
Beavis NJ Fourumi Pty Ltd t/a Riverside Gardens Estate

ABN 54320639096
19/2002 KENNER C Discontinued

Beavis RA Fourumi Pty Ltd t/a Riverside Gardens Estate
ABN 54320639096

20/2002 KENNER C Discontinued

Bird JL Publishing & Print Pty Ltd 2260/2001 COLEMAN CC Discontinued
Bromley EM St George Dry Cleaners 11/2002 BEECH SC Discontinued
Brooks TE Bendon Australia Pty Ltd (ACN 001 222

064)
1784/2001 BEECH SC Discontinued

Buick NS Alan Piper - Director General - Department
of Justice

210/2002 BEECH SC Discontinued

Bunter S KPMG Australia 1821/2001 SMITH C Discontinued by Leave
Burnley L Goldfields Contractors WA Pty Ltd 1427/2001 BEECH SC Discontinued
Burns J Amcom Telecommuniciations 2180/2001 KENNER C Discontinued
Byrnes GW Shire of Mt Marshall 527/2001 SCOTT C Dismissed
Caine KD Sumich T 2233/2001 SCOTT C Dismissed
Campbell S Mark Alfred O'Donoghue T/as Windsor

ceilings & Partition
471/2001 SCOTT C Discontinued

Caniglia RF Watson Foods 1317/2001 SMITH C Discontinued by Leave
Capitani D Ceramic Tile Engineering Pty Ltd 1875/2001 SCOTT C Discontinued
Cawthray D Sunlink Corporation Pty Ltd ACN: 083 274

122 ATF Sunlink Trust t/a BP Applecross
1936/2001 GREGOR C Discontinued

Chaplyn S TMP Worldwide Pty Ltd 1242/2001 GREGOR C Discontinued
Chester AG Armona Nominees Pty Ltd t/a Albany Fuel

Service
2031/2001 SCOTT C Discontinued

Chester GJ Armona Nominees Pty Ltd t/a Albany Fuel
Service

2030/2001 SCOTT C Discontinued

Cooper G B.G.C. Quarries 2267/2001 GREGOR C Order Issued
Conway GS Oceanside Management Pty Ltd 1906/2001 SMITH C Discontinued by Leave
Conway JE Oceanside Management Pty Ltd 1907/2001 SMITH C Discontinued by Leave
Day JD Cable Sands (W.A.) Pty Ltd 865/2001 SMITH C Discontinued by Leave
Dillon S Electrolux Home Products Pty Ltd 2327/2001 SCOTT C Dismissed
D'Rozario S Coated Steel Australia BHP Steel Products 2047/2001 BEECH SC Discontinued
D'Souza K Eagle Aircraft Pty Ltd 221/2002 GREGOR C Discontinued
D'Souza M Eagle Aircraft Pty Ltd 223/2002 GREGOR C Discontinued
Douglass A Woodside Energy Pty Ltd 427/2001 SCOTT C Discontinued
Durbridge A Conti Construction WA Pty Ltd and Colin

Conti
2271/2001 GREGOR C Order Issued

Eames A Chubb Protective Services 1843/2001 SMITH C Discontinued by Leave
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Applicant Respondent Number Commissioner Result

Eastman IJ Bunnings Building Supplies Pty Ltd 1701/2001 GREGOR C Discontinued
Epps BJ Automotive Parts Group Limited ACN 097

993 283
2099/2001 SCOTT C Discontinued

Femia J Tony Hogarth - Seven Affiliate Sales 1963/2001 KENNER C Discontinued
Firth GA Anaconda Operations Pty Ltd 1596/2001 SMITH C Dismissed
Forehan A Henry Walker Eltin Contracting Pty Ltd 1473/2001 GREGOR C Discontinued
Frost M Rural Traders Company Limited 2112/2000 SMITH C Discontinued
Fuller JK The Roberts Family Trust T/A Worldwide

Online Printing Kewdale
46/2002 BEECH SC Discontinued

Gamble G IF & I Securities Pty Ltd and Homeloans Ltd 1957/2001 SCOTT C Discontinued
Gardiner BM Monty Parts Australia 1953/2001 SMITH C Discontinued
Gladwell RS Quebec Nominees - Trading as Thingz Gifts 16/2002 SCOTT C Dismissed
Grinham BJ Dr Samuel Waterhouse scargill 145/2002 HARRISON C Withdrawn by Leave
HALL G Director General (Alan Piper) Department of

Justice
2316/2001 SCOTT C Dismissed

Hall T Australian Nursing Federation 56/2002 SCOTT C Discontinued
Harnett CJ The Greenwood Hotel 1982/2001 GREGOR C Discontinued
Haroun A Home Choice Central 257/2002 BEECH SC Discontinued
Harris G Hoerbiger Australia Pty Ltd 1914/2001 GREGOR C Discontinued
Henderson B NWCAS Accomodation & Catering Services

(ABN 67 426 131 055)
1916/2001 COLEMAN CC Discontinued

Hickman HJ Mortons Specialist Seed and Grain
Merchants

105/2002 SCOTT C Discontinued

Hilsley LJ Spring Vale Caravan Park 1934/2001 KENNER C Discontinued
Holden PJJ Cervantes Lobsters 2236/2001 COLEMAN CC Dismissed
Howe L Westfort P/L T/A Viatour Turismo Aust 1655/2001 KENNER C Discontinued
Hurst JAL House of Stuart 773/2001 BEECH SC Discontinued
Jackson KL Tony Sadler Pty Ltd 1991/2001 COLEMAN CC Discontinued
Jenkins C Methodist Ladies' College 212/2002 KENNER C Discontinued
Johnson JL Prestige Property Services 1966/2001 SCOTT C Discontinued
Jolly ML Jadestar Enterprises Pty Ltd t/as Gascoyne

Abbatoirs
2338/2001 WOOD C Discontinued

Jumari AB Eagle Aircraft Pty Ltd 217/2002 GREGOR C Discontinued
Lee-Frampton D Heavenscent Herbs 77/2002 KENNER C Discontinued
Linckens S Christine Ritter 227/2002 SCOTT C Discontinued
Lobban C Superstars & Legends 1837/2001 KENNER C Discontinued
Lovegrove I Landrow Limited 180/2002 HARRISON C Withdrawn by Leave
Luck SJ Head Girl 2330/2001 GREGOR C Order Issued
Lyford MH Colliers Jardine (WA) Pty Ltd 1289/2001 GREGOR C Discontinued
Martin AR Asia Metals (Australia) Pty Ltd 1704/2001 WOOD C Discontinued
May-Wilkie DJ Mitchell Logistics 2268/2001 GREGOR C Discontinued
McCorry LA Leinster Holdings/ Wangara Holdings Pty

Ltd
2121/2001 GREGOR C Dismissed

McGuiness ST Simply Pasta 2286/2001 SMITH C Dismissed for want of
prosecution

McKeown DJ Cook Industrial Minerals Pty Ltd 2252/2001 GREGOR C Order Issued
Millar DC Endeavour Healthcare Service Pty Ltd 2145/2001 SCOTT C Discontinued
Montgomery AE WA Police Legacy (Inc) 187/2002 KENNER C Discontinued
Munoz L Honbits Australia Pty Ltd 1768/2001 SMITH C Dismissed
Nazer KE Rely Holdings Pty Ltd T/A Shopmasters

Shopfitters and Commercial Interiors
2226/2001 KENNER C Discontinued

Nunn KT Helen Watson of Ray White York 61/2002 KENNER C Discontinued
O'Connor DM Dennis Ho - Livingstone Pharmacy 1951/2001 GREGOR C Discontinued
Okely G Kim Walton, Headmaster, Guildford

Grammar School
2348/2001 BEECH SC Discontinued

Paternoster S W.A. Salvage Pty Ltd 240/2002 BEECH SC Dismissed
Peos PJ DJ Carmichael Pty Limited 207/1999 GREGOR C Discontinued
Purdue JE W.A. Salvage Pty Ltd 4/2002 WOOD C Discontinued
Ramsden PJ Armona Nominees Pty Ltd t/a Albany Fuel

Service
2032/2001 SCOTT C Discontinued
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Applicant Respondent Number Commissioner Result

Reeves D Goldfields Contractors WA Pty Ltd 1426/2001 BEECH SC Discontinued
Rehlicki J Henry Walker Eltin 28/2002 HARRISONC Withdrawn by Leave
Reinke AD Sandrina Park 189/2002 SCOTT C Discontinued
Roads PR Ministry of Justice (Western Australia) 1847/2001 SCOTT C Discontinued
Roberts MJ Coastline Kichens 37/2002 KENNER C Discontinued
Rodgers M Gabstone Pty Ltd ATF Old Papa's Holdings

Pty Ltd t/as Old Papas Cafe
2074/2001 GREGOR C Discontinued

Savva S Eagle Aircraft Pty Ltd 220/2002 GREGOR C Discontinued
Sinclair S Bruce & Emily Stockdale t/a Cash City 1820/2001 KENNER C Discontinued
Smith MJ The Birch Family Trust t/a Dewsons

Donnybrook
1938/2001 SMITH C Discontinued by Leave

Stockden CA Bed Bath N Table Pty Ltd (Dempsey Group) 1133/2001 SMITH C Discontinued by Leave
Thomas S Eagle Aircraft Pty Ltd 224/2002 GREGOR C Discontinued
Thorneloe LA Australian Training Institutes 2229/2001 SCOTT C Discontinued
Transport Workers'
Union

Western Resource Recovery 1743/2001 GREGOR C Discontinued

Withnall JP Eagle Aircraft Pty Ltd 219/2002 GREGOR C Discontinued
Wood G Scarcella D 1907/2000 COLEMAN CC Dismissed
Woodley C Eagle Aircraft Pty Ltd 218/2002 GREGOR C Discontinued
Yema B Plasmo Pty Ltd 1508/2001 WOOD C Discontinued
Zammit P Telefix Group Ltd 2262/2001 COLEMAN CC Discontinued
Zanazzi S Anex Pty Ltd t/a Refco Salaire 259/2001 KENNER C Dismissed for want of

prosecution

CONFERENCES—Matters arising out of—
2002 WAIRC 05158

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO/S. C 56 OF 2002
CITATION NO. 2002 WAIRC 05158
_________________________________________________________________________________________________________
Result Recommendation issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes of counsel
_________________________________________________________________________________________________________

Recommendation
WHEREAS on 20 March 2002 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial Relations
Act, 1979;
AND WHEREAS on 27 March 2002 the Commission convened a conference between the parties pursuant to s 44 of the Industrial
Relations Act, 1979;
AND WHEREAS at the conference the Commission was informed that the applicant and the respondent were in dispute as to a
proposed transfer of shift for Mr Shane Cusack from B shift to D shift in the ore processing department at the respondent�s Mt
Newman operations;
AND WHEREAS the Commission, after having heard the parties and having endeavoured to assist the parties to reach agreement
on the matters in dispute and having considered the terms of the relevant industrial instruments applicable to the parties was of the
view that in all the circumstances, it would issue a recommendation to the parties in order to endeavour to expeditiously resolve the
dispute;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Industrial
Relations Act, 1979 hereby recommends �

1. THAT the proposed transfer by the respondent of Mr Shane Cusack from B shift to D shift in the respondent�s ore
processing department at Newman operations proceed on and from the next rostered shift as agreed between the
applicant and the respondent.
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2. THAT matters raised by Mr Cusack with the respondent as to the operations of B shift that the respondent accepts as
valid be dealt with expeditiously by the respondent.

3. THAT there be a report back s 44 conference after the expiry of a period of four weeks from Mr Cusack�s
commencement on D shift at which conference any issues arising from the transfer will be dealt with by the
Commission.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05198

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
HENRY WALKER ELTIN PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO/S. CR 203 OF 2001
CITATION NO. 2002 WAIRC 05198
_________________________________________________________________________________________________________
Result Application dismissed.
Representation
Applicant Mr T Daly
Respondent Mr T Smetana of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. This is an application referred pursuant to s 44(9) of the Industrial Relations Act 1979 (�the Act�) by which the applicant

alleges that its member, Mr Tim Nichols, was harshly, oppressively and unfairly dismissed by the respondent on or about
7 August 2001 from the position he occupied with it as an underground miner. The applicant seeks relief by way of an order
of compensation to the maximum available under the Act.

2. The respondent objected to and opposed the claim.
3. Mr Daly represented the applicant and Mr Smetana of counsel appeared for the respondent.
Background
4. The background to this matter is essentially as follows.
5. Mr Nichols commenced employment with the respondent at the Kanowna Belle mine on 7 December 1995. He was initially

employed as a safety and training coordinator and subsequently resumed his former occupation as a jumbo operator. He was
subsequently transferred to the Silver Swan mine as a jumbo operator. He was dismissed by the respondent by payment in
lieu of notice on 7 August 2001 for working under unsupported ground, contrary to the Mines Safety and Inspection
Regulations 1985 (�the Regulations�) and the respondent�s policy in relation to same.

6. The respondent also said that there were other safety breaches apparent in Mr Nichols� employment record that contributed
to its decision to dismiss him.

7. It was the applicant�s case that whilst not in any way seeking to derogate from the importance of safety in the mining
industry, if the Commission were to accept that Mr Nichols was working too far out from safe ground, the circumstances of
this matter did not warrant the dismissal of Mr Nichols. The applicant also challenged some of the prior safety incidents
complained of by the respondent.

Evidence
Incident of 7 August 2001
8. Mr Nichols testified that on 7 August 2001 he and his �nipper� Mr Rule were working underground at the 1200 level. The

term �nipper� describes the assistant to the jumbo operator. He said they got the jumbo into that level, set it up and started
work. This involved first scaling the roof to remove loose rocks. Mr Nichols said they then put two rows of rock bolts in
and two sheets of mesh up. This was followed by another row of rock bolts. A further row of holes were also drilled further
out the front from where they were working. Mr Nichols said that he and Mr Rule then took two sheets of mesh to the front
of the area to tie them together prior to fixing them to the roof.

9. At this point Mr Sime, the then site manager for the respondent, who was at the 1200 level on a regular inspection of the
mine, saw Mr Nichols and Mr Rule and said they �were too far out�. Mr Nichols testified that the foreman Mr Lawrence,
was also present on the inspection. Mr Nichols said that he was told by Mr Sime to go to the surface with Mr Rule. Once up
there a discussion took place in which Mr Sime told Mr Nichols he was working on unsupported ground and he said to him
�piss off�. An argument developed between them and Mr Sime said that he could not send Mr Nichols back underground
because of what had happened. Apparently there was some discussion about Mr Nichols applying for positions at the
respondent�s other locations. Mr Nichols was adamant in evidence that he had three rock bolts in front of him past the mesh
he had already put up, at the time of this incident and therefore he was not working on unsupported ground. He did concede
however that he was working in front of the mesh and that if the rockbolts were not in place he would have been on
unsupported ground, contrary to company policy and the Regulations.
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10. Mr Rule also gave evidence. He said that once the mesh was put in place there were three rock bolts without plates put in
which were about one metre in front of Mr Nichols when he was seen by Mr Sime. Mr Rule testified that this was the
practice engaged in by himself and Mr Nichols.

11. The account given by Mr Sime as to what he saw at the time of the incident was very different. He testified that he was
engaged on a usual mine tour with the client represented by Mr McGowan and others from the respondent including a
foreman Mr Lawrence. Mr Sime said that they got to the 1200 level and went to the location where Mr Nichols and Mr Rule
were working. He said the area was very well lit and the jumbo�s lights were on. According to Mr Sime �jumbolts�, which
were being used by Mr Nichols at the time, are 43mm in size and very easy to see. When he saw the two men working he
testified that he said words to the effect �what the f� are you doing working in the front of the jumbo� and said that there
were no bolts in front of Mr Nichols and Mr Rule. He told both of them to get back and to see him on the surface. He was
emphatic that there were no plates or bore holes past the mesh.

12. Once on the surface he told Mr Nichols what he had seen and that he and Mr Rule had been working under unsupported
ground. According to Mr Sime, Mr Nichols did not challenge this at the time. Mr Sime said that he was very upset with
what Mr Nichols was doing. Mr Sime testified that because of the seriousness of the safety breach and that Mr Nichols had
had prior safety breaches and was a senior and experienced operator, he decided that he was to be dismissed. In light of Mr
Rule being inexperienced and subject to the direction and control of Mr Nichols, he was given a final written warning. A
report of the incident prepared by Mr Sime following the dismissal was tendered as exhibit R3. He also prepared a sketch of
the scene which was tendered as exhibit R4. This showed both Mr Nichols and Mr Rule at the end of mesh being tied
together preparatory to installation, working beyond installed mesh and bolts.

13. Mr Sime testified that he went back down to the site after Mr Nichols� dismissal for a further inspection and confirmed his
initial decision to dismiss.

14. Mr McGowan, the clients� representative on the site, was called to give evidence. He confirmed that the area where Mr
Nichols and Mr Rule were working was well lit. He said that the roof was meshed some three to four metres from the face
and past this there was nothing but �bare backs�. He said that Mr Nichols was working some five to six metres in front of
him. Mr Nichols was working in an area that had no support. Mr McGowan said that Mr Lawrence was behind him at the
time. Mr McGowan, on seeing this, said to Mr Lawrence �to do something about it�. He testified that he was looking at the
roof between the mesh and the face and could not see any bolts or holes. He testified that jumbolts are a dark/black colour
and the roof a pale colour. If there had been bolts in the roof he said he would have seen them. Exhibit R4 was put to Mr
McGowan and he said this accorded with how he recalled the site.

15. Also called were Mr Lawrence and Mr Murison. Mr Murison was the supervisor responsible for Mr Nichols� shift. He said
that Mr Nichols had generally a good approach in relation to safety. He was at the bottom of the decline when he got a call
from Mr Lawrence on the radio to go to the site. He saw Mr Nichols and Mr Rule who said that Mr Nichols was going to be
dismissed. There was a discussion on the surface involving Mr Murison, he thought, in Mr Lawrence�s office. He was
initially not happy with the situation because it had been taken over by others and he was the supervisor.

16. Both Mr Murison and Mr Sime then proceeded underground to inspect the area again. Mr Murison testified that he had
clamed down by this stage and looked at the work area. Mr Sime pointed out footprints near the face that he said must have
been Mr Nichols� and Mr Rule�s. On examining the roof area Mr Murison said that he could see that bolted mesh had been
put in place. The �backs� had been well scaled according to Mr Murison but he could not see anything else past the mesh to
the face. He said that he did not see any bolts beyond this point. The roof was clearly visible on his evidence.

17. The foreman Mr Lawrence testified that when the group got to the worksite on the inspection, Mr McGowan walked past
him. On seeing Mr Nichols and Mr Rule in the positions they were working he came back to him and said words to the
effect �what are you going to do about this?� Mr Lawrence testified that he then walked around to the other side of the
jumbo at which point Mr Nichol jumped off it and said words to the effect �I don�t care if you tramp me I�m crook as a
dog�. Mr Lawrence said that he replied to Mr Nichols that �he had tramped himself�.

18. It was Mr Lawrence�s emphatic evidence that he had a clear view of the roof and where Mr Nichols was working there was
no ground support. He estimated that Mr Nichols was about two metres out from the support. Mr Lawrence said that after
Mr Nichols had been dismissed he went back down to the site to take some measurements and photos. Unfortunately it
seems that because of a camera malfunction, only one photo was taken of the extended booms of the jumbo and the ends of
the mesh in front of it. This was exhibit R11. Mr Lawrence testified that on this inspection he thoroughly checked the roof
and there were no rock bolts or drill holes in the area in question.

19. In relation to this incident, the evidence of the applicant conflicts with that led by the respondent. Having heard and
observed the witnesses give their evidence and having regard to the degree of corroboration of Mr Sime�s version of the
events, whilst there were some discrepancies, I prefer the respondent�s evidence to that of the applicant. All those called by
the respondent confirmed in their evidence that at the material time there were no rockbolts in the roof above the area where
Mr Nichols was working. The evidence was and I find that Mr Nichols was working in an area of unsupported ground
which is prohibited under the Regulations and the respondent�s policy. This was a serious and potentially fatal safety
breach.

Other Incidents
20. There was evidence led as to other incidents preceding the events of 7 August 2001 involving Mr Nichols. I have had regard

to all of this evidence. It was the respondent�s case that between October 2000 and August 2001 there were some five safety
breaches, including the unsupported ground incident, involving Mr Nichols.

21. The first incident involved the applicant and an Orica explosives truck. This occurred in May 1999. Mr Nichols was moving
the jumbo in the mine. He said that he called over the radio to advise he was on the move but came across an Orica truck.
Mr Nichols said that he applied the brakes but the truck kept moving. According to Mr Nichols the jumbo skidded in some
water and the booms came to within one to two metres of the truck�s windscreen. Mr McDonnell, a storeman, was in the
truck at the time. He testified that he saw the jumbo but did not hear anything on the radio. He put the truck into reverse but
the jumbo kept coming towards him. Mr McDonnell said the booms came very close to the windscreen of the truck and he
considered it a very dangerous situation. When he got back to the surface he reported the incident as a serious safety matter.

22. The second incident occurred in or about October 2000 when Mr Nichols was given a written warning for failing to wear
safety glasses, contrary to safety policy. This was exhibit A1. This was not disputed by Mr Nichols but he did say that he
was not wearing them because they interfered with his ability to see rockbolts.

23. The third incident occurred in or about July 2001 when Mr Nichols was given a further written warning in relation to
working in an area of insufficient ventilation and also for not wearing safety glasses. This warning was exhibit A2. Mr
Nichols testified that on this occasion he was working in area 935 and was approached by Mr Wilson, an engineer and the
ventilation officer for the respondent and told to move because ventilation readings indicated there was insufficient air
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where they were working. Mr Wilson testified that there were kinks and holes in the ventilation bag and he told Mr Nichols
to either fix it or move. Mr Wilson also said that Mr Nichols expressed the view that he was costing him money. It was
common ground that payment by results formed a substantial component of Mr Nichols� remuneration.

24. Mr Nichols then moved to the 1200 level and commenced working there. A short while later Mr Wilson arrived and took
more readings. At this time Mr Nichols was working with his nipper and the jumbo around the corner about 20 metres away
from where the vent was located. Mr Wilson testified that while the reading was satisfactory at the end of the vent bag,
there was no air movement where Mr Nichols was working. Also, Mr Nichols was not wearing his safety glasses. I pause to
note that Mr Nichols conceded that this was a dangerous practice as rocks could spit out and cause an eye injury. Readings
taken by Mr Wilson were tendered as exhibits R13 and R14 respectively. It was Mr Wilson�s evidence that he gave Mr
Nichols the warning because he was working in an area with insufficient ventilation before he arrived to do the readings at
the 1200 level. It was also Mr Wilson�s evidence that the minimum ventilation requirements were posted on the noticeboard
for all to see. A copy of the notice and a copy of a photo of the noticeboard were tendered as exhibits R15 and R16. Exhibit
R18 was a diagram of the 1200 North area with Mr Wilson�s notation �satisfactory flow needs extending!!�. It was the
latter issue that was Mr Wilson�s concern.

25. A further incident occurred when Mr Lawrence gave Mr Nichols a warning for not hanging up the cables for the jumbo
which Mr Lawrence found on the ground. This incident was denied by Mr Nichols.

Conclusions
26. As a matter of general principle, the well established test as to whether a dismissal is harsh, oppressive, or unfair, is whether

the right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to constitute an
abuse of that right: Miles v The Federated Miscellaneous Workers� Union of Australia, Industrial Union of Workers,
Western Australian Branch (1985) 65 WAIG 385. Additionally, in assessing a claim such as the present matter, it is not the
province of the Commission to assume the role of the manager, but to consider the dismissal objectively and in accordance
with the obligations imposed on the Commission pursuant to ss 26(1)(a) and 26(1)(c) of the Act: Northwest County Council
v Dunn (1971) 126 CLR 247 at 262. In objectively assessing the circumstances of the case, the practical realities of the
workplace need to be considered and a common sense approach to the application of the statutory provisions should be
adopted: Gibson v Bosmac (1995) 60 IR 1.

27. It is also the case that safety obligations have been treated most seriously by this Commission and other industrial courts
and tribunals in Australia. In Porter v Eltin Underground Operations Pty Ltd (2000) 80 WAIG 5348 it was said at 5356-
5357 by Sharkey P (Kenner C agreeing) in relation to the duties of an employer and employee at law�

�Employer�s Duty
This dismissal occurred against the background of three contractual obligations:-
(a) The most important obligation of an employer to an employee is directed to the safety of the employee.
(b) At common law, an employer is under a duty of care to her or his employee and a failure to live up to the

obligation may amount to a breach of contract, as well as giving rise to an action for damages in negligence.
(c) An employer will also be liable for the wrongful conduct of fellow employees within the course of

employment.
The employer�s duty is:-
�to take reasonable care for the safety of [her/his employees] by providing proper and adequate means of carrying
out [her/his] work without unnecessary risk.... or by instructing [her/him] in the performance of [her/his] work
where instructions might reasonably be thought to be required to secure [her/him] from the danger of injury.... The
standard of care for an employee�s safety is not a low one.�
(See O�Connor v Commissioner for Government Transport (1959) 100 CLR 225 at 229, followed in Nicol v Allyacht
Spars Pty Ltd (1987) 165 CLR 306.) (See, also, the recent discussion of the duty in Jones v Persal & Co (A firm)
[2000] QCA 386 (unreported) delivered 22 September 2000.)
With all obligations arising under a contract of employment, the duty of care owed to an employee is personal and
cannot be satisfied by delegation to a third party, although the delegation is necessary to discharge the duty (see
Wilsons and Clyde Coal Co Pty Ltd v English [1938] AC 57 and, for example, Kondis v State Transport Authority
(1984) 154 CLR 672).
The obligation is one owed by an employer to all her/his employees as individuals and all of the circumstances
relevant to that employee must be taken into consideration (see Paris v Stepney Borough Council [1951] AC 375 at
380, applied in Blackman v Commonwealth (1978) 20 ACTR 33).
The standard of care does not amount to a guarantee of safety of the employee. �It is a matter of balancing the risk
and the measures necessary to eliminate it.� (see Latimer v AEC Ltd [1952] 2 QB 701 at 711 per Denning LJ). The
obligation is fulfilled by the exercise of due care and skill, but it is not fulfilled by entrusting its fulfilment to
employees, even though selected with due care and skill (see Wilsons and Clyde Coal Co Pty Ltd v English (op cit).
It will be a breach of the duty of care to the employees if the employer does not ensure that the employees engaged
are competent to perform the work for which they are engaged.
Employees are expected to do their work in a fashion that is safe and it is the employer�s task to ensure that they are
aware of dangers and that they are carrying out the job in a safe manner.
The same principle governs the employer�s obligation to provide a safe place of work.
The same standard of care applies with plant, tools or appliances. This will require an employer to have a system of
inspection capable of revealing hazardous factors which may be present when the plant and equipment provided to
employees are in use (see Pearce v Round Oak Steel Works Pty Ltd [1969] 3 All ER 680).
The obligation upon an employer to select competent staff, to provide them with proper plant and appliances and a
safe place in which to work are combined to oblige an employer to co-ordinate each of these duties within a safe
system of work (see Raimondo v South Australia (1979) 23 ALR 513 and Commissioner for Railways v Ruprecht
(1979) 142 CLR 563).
Failure to meet the standard of care imposed by the common law may not only expose the employer to the risk of a
damages action for breach of contract or negligence, but may also provide evidence of a breach by the employer of
a duty imposed by statute (see, generally, the discussion of this obligation in �The Law of Employment� (Fourth
Edition) by Macken, McCarry and Sappideen (at pages 120 127).
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The employer�s duty is, of course, an implied duty. In this case, as I have observed above, there is, too, an express
term in the safety manual to that effect.
The Employee�s Duty
An employee has a general duty to exercise reasonable care in carrying out the employment.
This obligation is implied in tort and in contract (see Matthews v Kuwait Bechtel Corp [1959] 2 QB 57).
Where harm results from the conduct of an employee in the course of his employment, both the employer and the
employee will be liable to a fellow employee (see Lister v Romford Ice and Cold Storage Co. Ltd [1957] AC 555;
Kashemije Stud Pty Ltd v Hawkes [1978] 1 NSWLR 143) (see, generally, the discussion of this obligation in Macken,
McCarry and Sappideen (op cit) at pages 134-135).�

28. I respectfully adopt and apply these observations on the law in this matter.
29. In my opinion, Mr Nichols, although there was some evidence to suggest he had in the past been safety conscious, was

prone to cut corners and compromise safety obligations on the job. I accept that the incidents that occurred prior to 7 August
2001 did occur largely as outlined in the respondent�s evidence.

30. I have already found that the events of 7 August 2001 occurred in that Mr Nichols was working on unsupported ground in
breach of a well recognised and fundamental safety rule in underground mining. In the context of the prior incidents or
indeed taking the incident of 7 August 2001 in isolation, I am of the opinion that it cannot now be said that Mr Nichols�
dismissal was harsh, oppressive or unfair. I have no doubt that Mr Sime clearly saw as did others at the time, that Mr
Nichols was working on unsupported ground which is an extremely dangerous situation. He acted swiftly and took into
account Mr Nichols� experience and prior record. I also accept on the evidence that when it was put to him by Mr Sime on
the surface, that Mr Nichols did not dispute the fact nor raise the assertion that there were rockbolts between where he was
standing and the face. It cannot therefore be said that Mr Nichols was not affording an opportunity to put his version of the
events to the respondent.

31. Whilst it may be said that the dismissal was effected in somewhat of a summary nature, that alone in all of the
circumstances of this case does not, in my opinion, render it harsh, oppressive or unfair: Shire of Esperance v Mouritz
(1991) 71 WAIG 891. This does not outweigh the substantive reasons for the dismissal in this case. It is relevant to observe
that the dismissal was effected by payment in lieu of notice and was not a summary dismissal without notice, which in my
view it could well have been, given the breach of safety in question.

32. I am simply not able to conclude, on all of the evidence in this matter that Mr Nichols has not been given a fair go all
around.

33. Finally I would make the following comment. It was apparent during the course of the proceedings in this matter, that there
is somewhat of a tension between remuneration of employees engaged in underground mining operations being
substantially based on performance payments on the one hand, and duties in relation to mine safety, on the other. I raised
this issue with counsel for the respondent during the course of the hearing. In my opinion, the circumstances of this matter
illustrate this tension and that the respondent, and other employers in this industry, may well consider it appropriate to
revisit this issue for the future.

34. The application is dismissed.

_________

2002 WAIRC 05207
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
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HENRY WALKER ELTIN PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO/S. CR 203 OF 2001
CITATION NO. 2002 WAIRC 05207
_________________________________________________________________________________________________________
Result Application dismissed.
Representation
Applicant Mr T Daly
Respondent Mr T Smetana of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Daly on behalf of the applicant and Mr T Smetana of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and by consent hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

____________________
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TERMINATION OF A UNION MEMBER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANNINGTON COMMUNITY COLLEGE P & C ASSOCIATION INC, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 22 MARCH 2002
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CITATION NO. 2002 WAIRC 05074
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Result Application dismissed
Representation
Applicant Mr J Rosales-Castaneda (of counsel)
Respondent Ms A Beagley
_________________________________________________________________________________________________________

Reasons for Decision
1 On 7 September 2001, pursuant to s.44 of the Industrial Relations Act 1979 (�the Act�) the Commission referred the following

matter for hearing and determination:�
1. The Applicant Union claims that its member, Mrs Elizabeth Garcia McKnight, was harshly, oppressively and unfairly

dismissed by the Respondent.
2. The Applicant Union seeks an order from the Commission that its member be paid compensation by the Respondent.
3. The Respondent employer denies the claim and opposes the order sought.

2 Ms Garcia McKnight�s employment as Assistant Canteen Manager was terminated after it came to the attention of the
Executive Committee of the Cannington Community College P & C Association Inc (�the Respondent�) that Ms Garcia
McKnight had for some time been providing her son lunch from the canteen without paying for the items provided.

BACKGROUND
3 Ms Elizabeth Garcia McKnight is a member of the Applicant Union. In early 1999 the Respondent was seeking volunteers to

run the school canteen. It is common ground that the school canteen was in severe financial trouble. The operation of the
canteen had accrued a substantial debt. At that time the canteen was a small canteen run by the Cannington Primary School P
& C Association Inc (�the P & C�). They were considering closing the canteen unless it could become financially viable. A
volunteer was sought to run the canteen. Ms Garcia McKnight was engaged and commenced working in February 1999 as the
Canteen Manager. She worked four (4) days per week and received an �honorary payment� of $100.00 as a �volunteer�.

4 One issue of controversy is whether the nature of engagement of Ms Garcia McKnight in 1999 was as an employee or as a
volunteer. The parties agree that the Commission is not required to determine this issue, as it is a matter that if pursued, should
be resolved in another jurisdiction. This issue is only relevant to the extent whether, as part of her �volunteer package�, Ms
Garcia McKnight was given permission to provide her son with free lunch. It was common ground that at all material time all
volunteers and employees of the canteen could have lunch for free on the days they worked in the canteen.

5 Prior to the beginning of 2000, the P & C had very few members and often did not have a quorum at its meetings in 1999.
Some time during 1999, a canteen committee was formed and on 21 September 1999 the P & C adopted the Cannington
Primary School P & C Inc Canteen Policy. The policy provided that the canteen will aim to function as an efficient business
enterprise. It was also a requirement of the policy that the Canteen Committee Treasurer was to keep books of accounts. The
policy also dealt with requirements as to payments, discounts, allowances. It was part of the policy that complementary
articles, gifts and concessions were to remain the property of the canteen and to be properly accounted for. Ms Garcia
McKnight was a member of the P & C Canteen Committee in 1999 when the policy was adopted.

6 From the beginning of 2000, it is common ground that Ms Garcia McKnight became engaged as an employee as Canteen
Manager as she was paid a proper wage. In 2000, members of the P & C increased and there were sufficient numbers at the
executive committee monthly meetings of the P & C to regularly form a quorum. In early 2000, Ms Allison Beagley was
elected the President of the P & C. Ms Beagley took steps to introduce measures to ensure the running of the canteen was
accountable in accordance with the 1999 policy. As a result of increased demands of accountability, Ms Garcia McKnight and
Ms Beagley had communication problems which led to a breakdown in their relationship. At the end of 2000, a decision was
made by the P & C to appoint an independent person to act as a channel of communication between Ms Beagley and Ms
Garcia McKnight. Ms Jenny Barrett was appointed Canteen Liaison Officer to act as a communicator between Ms Beagley and
Ms Garcia McKnight. At the end of the year 2000, the Cannington Primary School ceased to be a small primary school and
became the Cannington Community College with both primary and high school students as it merged with the Cannington
High School. Prior to the merger, the Primary School had 10 teachers and 160 children. When the two schools were
amalgamated the school had 400 children and 80 teachers. The P & C became the Respondent.

7 On 4 November 2000, Ms Garcia McKnight advised Ms Beagley that she no longer wished to be employed as Canteen
Manager in the year 2001 but to be employed as Assistant Manager at the rate no less than she was receiving as Canteen
Manager. This was considered by the Respondent at a committee meeting and Ms Garcia McKnight�s proposal was agreed to.
The Respondent appointed another person, Ms Rae Platt, to the position of Canteen Manager in early 2001.

APPLICANT�S EVIDENCE
8 Ms Garcia McKnight testified that when she became Canteen Manager in 1999 she was allowed to have her lunch for free. She

also said that at that time she was shopping at FAL on the weekends in her own time and that she often bought supplies for the
canteen out of her own money for which she was not reimbursed. When asked what sort of arrangement she had in relation to
providing lunch to her son she said that the P & C did not have a lot to do with the canteen but there was �a group of us who
got together in the canteen and one of those was a Ms Diane Kerr who was on the executive committee�. She said that �the
group knew that she was giving her son lunch and not paying for it�. She said at that time she (Ms Garcia McKnight) was
bringing in drinks from home for her son and she viewed the arrangement �as it all evened out in the end�, as she was
supplying goods to the canteen without being reimbursed and for shopping out of hours.
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9 Ms Garcia McKnight said that when Ms Beagley became the new President she was asked by Ms Beagley to keep records and
to account for everything that was sold and thrown out. She said that she found it very difficult to comply with the
accountability requirements as she did not have sufficient time to carry out the work. She conceded, however, some
accountability requirements had been implemented in late 1999 when the P & C adopted a canteen policy. In June 2000, Ms
Garcia McKnight was provided with a Canteen Manager Duty Statement which required her to maintain a daily float, to run an
imprest account for petty cash and to count and record money taken daily. Further, each day�s takings were required to be
banked the following day and she was also required to keep a book of daily sales including daily wastage.

10 It is common ground that throughout Ms Garcia McKnight�s employment it was difficult to obtain sufficient volunteers to staff
the canteen. On 12 May 2000, the P & C advertised in the Cannington Primary School News that if a volunteer worked from
9.00 am to 12.00 pm in the school canteen they would be entitled to free lunch for themselves and their children up to the value
of $2.50 per child.

11 Ms Garcia McKnight testified that the week before school was to resume in 2001 she was asked to help the new Canteen
Manger, Ms Platt, to prepare for the beginning of year. Ms Garcia McKnight said that a very close friend of hers had died of
bowel cancer and she was very distraught. She said that when she went to work on the first day she felt she was under pressure
as her friend had died and she thought she was being excluded from the running of the canteen as Ms Beagley and Ms Platt
spent a considerable amount of time in the office discussing matters without including her. She said there did not seem to be a
lot for her to do as they had been talking in the office for well over an hour so she picked up her bag and said to Ms Beagley
and Ms Platt that she would like to go home if there was nothing else left for her to do. She said that Ms Beagley asked her, �Is
there anything wrong?� and she replied, �No. There is not.� She said that Ms Beagley again asked whether there was anything
wrong and that she (Ms Garcia McKnight) said, �I�ll talk to you about it another time,� and Ms Beagley replied, �No, if you
have anything to discuss, discuss it with me now.� Ms Garcia McKnight said, �No,� and she (Ms Garcia McKnight) began to
cry and left. She did not turn up to work for the rest of the week. Ms Jenny Barrett, the Canteen Liaison Officer, rang
Ms Garcia McKnight to speak to her about why she had not attended work. Ms Garcia McKnight said that she informed Ms
Barrett that she felt that she was standing over Ms Platt �a bit�, and felt that Ms Platt needed some space to set the canteen up
the way that she wanted. When cross-examined Ms Garcia McKnight conceded that Ms Barrett informed her that she was an
employee and had an obligation to turn up to work as rostered and to carry out work as directed. Ms Garcia McKnight said that
she felt bad about what had happened and sent Ms Beagley and Ms Barrett flowers because she felt she had stepped out of line.

12 Ms Garcia McKnight testified that in early February 2001 she spoke to Ms Platt whilst she (Ms Garcia McKnight) was putting
money in the till for her son�s drinks. She said that she said to Ms Platt, �In previous years I have provided my son lunch and
didn�t pay for it. Members of the P & C didn�t have a problem with it. This is what I have done, but I always pay for his
drinks.� Ms Garcia McKnight said that Ms Platt said, �That�s fine.� Ms Garcia McKnight also said that Ms Beagley asked for
a report on Ms Platt�s performance in the canteen. She said in her view, Ms Platt had poor hygiene levels and food safety
knowledge. She (Ms Garcia McKnight) testified of a specific incident which in her view supported her opinion of Ms Platt.
She said on one occasion she objected to Ms Platt reheating some cheezies on bread (on the basis that it was her view that there
would be an outbreak of food poisoning if they did so), and both Ms Platt and Ms Beagley asked why there would be a
problem and that other schools did it. As Ms Garcia McKnight objected strongly to the reheating of the food, the food was
thrown out. She said that she approached Ms Beagley and informed her of her opinion and that Ms Beagley told her it was
�sour grapes on her part, that she was being aggressive towards Ms Platt and to leave her alone�. When cross-examined, Ms
Garcia McKnight conceded that Ms Beagley had simply asked for feedback and not a formal assessment or work appraisal of
Ms Platt�s performance.

13 In late March 2001, Ms Beagley contacted Ms Garcia McKnight and informed her that she wanted her to attend a meeting on
the following Saturday. She said initially Ms Beagley would not tell her what the meeting was about. She said that she (Ms
Garcia McKnight) assumed it was about a complaint by a teacher about a volunteer having a confrontation with a teacher. The
teacher said the volunteer looked very similar to her (Ms Garcia McKnight). Ms Garcia McKnight was informed that she could
have someone at the meeting with her. She contacted Ms Barrett and arranged for her to accompany her to the meeting. The
meeting was attended by Ms Beagley, Ms Garcia McKnight, Ms Barrett and Mr Caspar Vermaes. Ms Garcia McKnight was
paid overtime to attend the meeting. Ms Garcia McKnight testified that at the meeting two allegations were put to her. Firstly,
she was informed by Ms Beagley that there had been a complaint by a teacher who had come to the canteen to purchase a
peanut butter roll during the primary school children�s recess time. She said that the teacher had pushed his way in front of the
children and demanded that she (Ms Garcia McKnight) make him a peanut butter roll because no peanut butter rolls had been
prepared for sale. Ms Garcia McKnight said she refused because the teacher had pushed in in front of the children. She
informed Ms Beagley of this. She said Ms Beagley told her that it was no excuse to be rude that she (Ms Beagley) was her boss
and that from now on she (Ms Garcia McKnight) would do what she was told to do and if that meant she had to stop serving
children to make a teacher something to eat then that was what she was required to do. Ms Garcia McKnight testified that in
her view the canteen was there for the children and the children should come first. She said that she always served the children
first and that she never had problems with the primary school teachers in relation to her policy. Ms Garcia McKnight said that
a second complaint was put to her at the meeting. The complaint was contained in a letter from a teacher and stated as
follows�

�Yesterday I went to the canteen at secondary school lunch time and asked one of the canteen staff ladies if there was any
spare food available. This ladies (sic) response was an abrupt NO and she promptly walked away from me. There was not
a hint of courtesy or good manners and I was upset with her attitude.
I am aware that the general feeling of many of the school staff is that the canteen staff are not particularly helpful,
friendly or approachable. I am not aware of any situation which has arisen to make the ladies feel this way however if
there is I think we need to discuss it soon and try to improve relationships.
As I understand it, there are a few food problems which could be overcome with a little goodwill on both sides. For
example not being able to buy anything at lunch time unless ordered is difficult � perhaps a small stock of frozen
sandwiches could be kept on hand to pop in the jaffle could solve this problem. Hamburgers ordered for secondary school
lunch time have been sent over with the primary lunches and therefore are cold by the time they are required. Not
receiving what you have ordered is another complaint for example butter/no butter requests have not been catered for and
charging extra for staff salads has also been mentioned.
We all want to work in a friendly co-operative workplace and it is my experience that the atmosphere and friendliness in a
canteen goes a long way in determining a happy school. It is therefore disappointing for me to hear that many staff
members for one reason or another are avoiding our canteen. Can we do something together to improve this situation??
21st March 2001
cc to Canteen Manageress�
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14 Ms Garcia McKnight said in relation to this complaint that she informed Ms Beagley that she told the teacher she should wait
until the children had been fed. She said the teacher appeared very offended, upset and walked away. Ms Garcia McKnight
said that her action was appropriate as there was a system in place whereby the teachers and the children can order their lunch
and the teacher in question had not done so.

15 Ms Garcia McKnight said when the complaints were discussed at the meeting that Ms Beagley told her that she was �a rude,
angry, brainless person who needed professional help�. In particular that Mrs Beagley said to her that she needed counselling
or psychiatric help. She said that she was informed by Ms Beagley that she wanted to see a vast improvement in her manner
and in her customer service. Ms Garcia McKnight said she became very upset and cried. In cross-examination it was put to her
(Ms Garcia McKnight) that Ms Beagley told her that the Respondent would agree to pay for a professional development
course, to which Ms Garcia McKnight denied such an offer was made.

16 Ms Garcia McKnight was issued with and signed a formal notice of warning at the end of the meeting on 24 March 2001. The
notice stated as follows:

�Cannington Community College P & C Assoc. Inc � Canteen.
Saturday 24th March 2001.
2.30 p.m. - 4.00 p.m.
Held at Cannington Community College.
PRESENT: Ms Allison Beagley, President of CCC P & C

Ms Liz Garcia, Canteen Assistant Manager and employee of CCC P & C
Cas Vermaes as an observer
Ms Jenni Barrett as an observer.

THE OUTCOMES FROM TODAYS MEETING�
The reasons for this warning, a 2nd warning, are the ways in which the standard of customer service is not being met (as
per your Duty Statement Item 1, Item 3a, Item 6a, Item 6b.)
Namely in�

1. Your attitude, being rude, hostile, unwilling to serve.
2. A refusal to serve customers food when it is available, (or if busy, an offer to make it shortly/ later when the

�rush� or busy period has eased a bit).
3. An inappropriate manner in which children and staff have been spoken to.

During the meeting, Ms Garcia was asked if there was anything she thought that we could do as her employer to help the
situation. I suggested a Professional Development course/service, books or counselling perhaps. Ms Garcia was not
interested in any of these.
We will meet again in six weeks time (by Sat 5th May 2001) for a review on how things are going. At this time we expect to
see a marked improvement in the above matters.
As stated at this meeting today, a failure to improve markedly within this time may lead to a third and final warning being
issued. Also, such a meeting and written warning may occur prior to the expiry of the agreed review period where the
employee�s performance has declined.
A copy of this document has been received and signed by both Ms Liz Garcia, and Ms Allison Beagley.�

17 On 18 May 2001 Ms Garcia McKnight received the following letter from Ms Beagley�
�As discussed at our last meeting approximately 6 weeks ago, we need to meet for a review and discussion of your work
performance over this time.
Further to our discussion on Tuesday of this week, I have arranged to meet with you on Monday 21st May 2001 at
Cannington Community College at 1.45 pm. A private room for this meeting will be arranged.
As before, Cas Vermaes will be in attendance as an independent witness on behalf of the P & C (Employer).
You may bring your own witness or companion of your own choosing.
Hopefully the meeting will be an hour or less, and we will of course pay you for your time.
In order to give you time to reflect and prepare for the meeting, I will provide you with some feedback about your
performance during this period of review.
In some areas of your performance there has been encouraging improvement, in particular in your politeness to
customers. However, in the area of your behaviour in relation to people who aren�t customers, we are still not entirely
happy with your conduct.
It is this area of your performance that we need to address, and I hope we can achieve an amicable outcome for all from
our meeting on Monday.�

18 After receiving this letter Ms Garcia McKnight sought the assistance of the Union and was advised by a Union organizer not to
attend the meeting until a Union representative was available to attend. She wrote to Ms Beagley requesting that the meeting
not take place until a representative was available. Following advice from the Union, she made a request that the allegations of
her behaviour in relation to people who are not customers be specifically outlined together with the incidences referred to in
the letter. Before the meeting could take place Ms Garcia McKnight was off work as she was sick. Ms Platt suffered a family
bereavement in the same week. Consequently Ms Garcia McKnight and Ms Platt were not at work that week, although Ms
Garcia McKnight attended the canteen each day to give her son lunch. On 28 May 2001 Ms Garcia McKnight returned to
work. She was at work for a short time when Ms Beagley and Ms Joanne Dee asked her to stop what she was doing and attend
a meeting with them. She said they went into a �dark, dingy garden shed� behind the canteen. Ms Garcia McKnight testified
that Ms Beagley asked Ms Dee to close the door and Ms Garcia McKnight objected because she was very scared. She said she
did not know what was going on and that Ms Beagley said to her, �We have reason to believe that you have been stealing from
the canteen.� She said she was shocked and horrified. She said that Ms Beagley asked, �Have you been giving your son lunch
for free?� To which Ms Garcia McKnight replied, �Yes.� She said that Ms Beagley said to her, �This is theft, you have been
stealing from us. It�s a criminal offence and you can be instantly dismissed for that.� She said Ms Beagley then asked whether
she had given her son lunch for free in previous years and Ms Garcia McKnight said, �No.� She said that she told Ms Beagley
�No� because she was very shocked and distressed. Ms Beagley then informed her that she would be suspended on full pay
until an executive meeting of the P & C could be called.
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19 In cross-examination Ms Garcia McKnight was shown photographs of the gardener�s store room which is a large relatively
well lit brick building attached to one of the school buildings. Ms Garcia McKnight conceded that that is where the �garden
shed� meeting took place.

20 In cross-examination it was put to Ms Garcia McKnight that at the meeting on 28 May 2001 she said she had obtained
permission from Ms Platt to give her son free lunch. Ms Garcia McKnight said in evidence that she did not remember using the
word permission, that she hardly remembered anything that was said at that meeting because she was shocked at the allegation
of theft. She said she could remember that Ms Beagley said to her, �What gives you the god given right to think that you can
supply your son with free lunch?� but she did not remember what was said after that because she was upset and confused.

21 After Ms Garcia McKnight was suspended, Ms Beagley met with Ms Garcia McKnight and Ms Simone Northcott, an
organiser with the union, on the morning of 5 June 2001. She said Ms Northcott asked Ms Beagley what Ms Garcia McKnight
had been suspended for and what were they aiming to achieve at the executive committee meeting. She said that Ms Beagley
was fairly vague about what she (Ms Garcia McKnight) had been suspended for and she (Ms Beagley)could not really tell
Ms Northcott of what the outcome of the meeting would be. She said however that her (Ms Garcia McKnight�s) problems with
customer service were raised at that meeting. She said that when Ms Northcott asked Ms Beagley what she meant by �people
who are non-customers�, Ms Beagley said, �Well anyone should know what that means.� It was put to Ms Garcia McKnight
that she had an opportunity to put something in writing to the Respondent executive committee as to why she should not be
dismissed and she did not do so. Initially Ms Garcia McKnight said that she had the opportunity to do so but she did not have
any excuse why she did not put anything in writing and she did not know why she did not do so. However, she later said that
she had planned to write a letter for Ms Barrett to take to the executive committee meeting but her house was broken into
whilst she was having the meeting with Ms Northcott and Ms Beagley. Consequently she did not put anything in writing.
Further she said that she felt that the Respondent had already made up its mind to dismiss her so in her view there was no point
in writing a letter.

22 It was put to Ms Garcia McKnight in cross-examination that she made a counter allegation at the meeting on 28 May
2001 about Ms Platt regarding a Pepsi carton. She said one of the companies had given the canteen a free carton of Pepsi, but
because the canteen sold Coke they could not sell Pepsi, so Ms Platt gave her half a carton of Pepsi to take home and Ms Platt
took the other half of the carton. It was put to her that as she had worked as the canteen manager she should have been aware
that it was contrary to the canteen policy to take the Pepsi. She said that although the canteen policy was on the wall of the
canteen for sometime and that she was a member of the canteen committee who drafted the policy she was not familiar with
the terms of the policy.

23 Following lengthy discussions, a meeting of the executive committee on 30 May 2001 voted on the following motion put by
Ms Jayne Camp�

�That Ms Elizabeth Garcia-McKnight be given the opportunity to resign from the position of Assistant Canteen Manager;
and be paid her Leave entitlements, namely: Paid two weeks in lieu of notice, and all Annual Leave owed. A reply by 3pm
Friday 1st June 2001 is required.�

Ms Barrett agreed to speak to Ms Garcia McKnight about the resolution made by the committee. The executive committee then
reconsidered the matter on 5 June 2001.

24 Ms Garcia McKnight wrote to the executive committee and advised them that she declined the offer to resign.
25 The executive committee of the Respondent met on 5 June 2001 and determined that Ms Garcia McKnight�s employment be

terminated. Ms Beagley wrote to Ms Garcia McKnight advising her that she had been dismissed on grounds of misconduct,
and that all leave entitlements would be paid together with pay in lieu of notice.

26 Ms Simone Northcott, a union official, gave evidence that Ms Garcia McKnight contacted her and advised her that she had
been called in for a meeting with her employer and was concerned as she did not know what the meeting was about. She
recalled that Ms Garcia McKnight had advised her that there was a complaint about her (Ms Garcia McKnight) being rude to
persons other than customers. Ms Northcott testified that she advised Ms Garcia McKnight to put a request in writing to her
employer to set out the issues to be raised at the meeting. She said that prior to a meeting taking place Ms Garcia McKnight
contacted her again and advised that she had been accused of stealing. Ms Northcott said she spoke to Ms Barrett who
informed her that she (Ms Barrett) was to attend an executive meeting of the Respondent where this matter would be discussed.
Ms Northcott asked Ms Barrett to enquire whether there was an agreement about the provision of lunches to Ms Garcia
McKnight�s son. She said that Ms Barrett informed her that Ms Garcia McKnight advised her that she had spoken to the
canteen manager about the provision of lunches to her son and it had been an accepted practice for the year 2001 and for
previous years. She said she did not have any contact with Ms Barrett after that conversation. She later met with Ms Garcia
McKnight, Mr Vermaes and Ms Beagley on the morning of 5 June 2001. The purpose of the meeting was to clarify the
accusation made against Ms Garcia McKnight. She asked if they were accusing Ms Garcia McKnight of stealing and was
advised that she had �provided goods without obtaining payment�.

27 Ms Northcott testified that at the meeting she said to Ms Beagley �I understood that Liz had reached an agreed arrangement
with her manager and that the only dispute was whereas Liz said they had agreed and her manager had agreed that it was the
practice, Allison�s position was that Liz had just told her manager that was the case.� Ms Northcott testified that she asked who
would be making a decision about what the outcome would be in relation to disciplinary action and she was advised that it
would be the executive committee who would make the decision but that Ms Garcia McKnight would not be given an
opportunity to present her side to the executive committee because Ms Beagley would give an un-biased account to the
executive committee of Ms Garcia McKnight�s case. Ms Northcott said that she doubted Ms Beagley would do that. In cross-
examination Ms Northcott agreed she had informed Ms Beagley at that meeting that as the manager had given Ms Garcia
McKnight permission to give her son free lunches this year that action in effect condoned Ms Garcia McKnight�s actions and
that the Respondent now had no right to pull her up on that issue.

28 In the Minutes of an executive committee meeting held on 5 June 2001, Ms Beagley recorded that she informed the executive
committee at that meeting, �Ms Northcott was asked whether Ms Garcia McKnight had any further information/explanation
that could be taken on her behalf to the executive meeting at 7pm tonight. The offer was declined.� When asked if the Minutes
were accurate Ms Northcott said that she did not believe they were but she could not recall. She said there was discussion at
the meeting about Ms Garcia McKnight�s ability to defend herself to the executive and not being able to do that. She said that
there was some discussion about Ms Garcia McKnight putting something in writing to the executive committee. She said after
the meeting with Ms Beagley she discussed it with Ms Garcia McKnight and she left it up to her whether to put something in
writing or not.

29 Mr Leslie Cross, a friend of Ms Garcia McKnight, testified that he worked in the canteen as a volunteer in 1998 and 1999. He
said he was under the impression that when you worked at the school�s canteen your kids got free meals at lunch and recess.
He said he knew that Ms Garcia McKnight was providing free meals to her son at that time. He said the practice existed
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because in his opinion the canteen was not paying Ms Garcia McKnight the correct amount of money for the job so it was part
of the deal. He said he reached this view from information provided to him from the ladies working in the canteen at the time.
Mr Cross also testified that on 11 June 2001 he attended a committee meeting because he wanted to find out why Ms Garcia
McKnight had been terminated. He said there was a discussion amongst the committee members about provision of meals to
children. He said that Ms Diane Kerr stood up and said that (in 1999) it was common knowledge amongst those who worked in
the canteen the volunteer�s kids obtained meals for free and that Ms Garcia McKnight was providing free meals to her son.
When cross-examined he conceded that he had not raised any of these issues, or sought to approach the Respondent executive
committee about this matter until after Ms Garcia McKnight had been terminated.

30 Ms Jennifer Barrett testified that she became a P & C member in the third term of Year 2000. She said she went to a P & C
meeting and there was a discussion about a lack of volunteers and about the canteen not making a profit. She then volunteered
to work in the canteen. She said she only worked in the canteen for about three weeks, because she obtained employment. She
said she was told as a volunteer she was allowed to give her children free lunches. In late 2000 she was appointed canteen
liaison officer. Through her role as canteen liaison officer, Ms Barrett became a close friend of Ms Garcia McKnight. Shortly
before the school year commenced in year 2001, Ms Barrett said that Ms Beagley contacted her and advised her that Ms Garcia
McKnight had become very upset and failed to attend work. She asked if she (Ms Barrett) could speak to Ms Garcia
McKnight. She said they decided they would not give Ms Garcia McKnight a warning. When cross-examined about this issue
she said she understood giving a warning meant that they would not give her a written warning. She conceded in cross-
examination that she (Ms Barrett) was very annoyed with Ms Garcia McKnight for changing her hours without consultation.
She agreed she spoke sternly to Ms Garcia McKnight and made it clear to Ms Garcia McKnight that she had to realise that she
was the employee and the Respondent was her employer. Further Ms Barrett said that she advised Ms Garcia McKnight that
sending flowers to herself and Ms Beagley was inappropriate.

31 Ms Barrett said that on 23 March 2001 she was contacted by Ms Garcia McKnight and asked if she would attend a meeting
with Ms Garcia McKnight the next day. She said that at the meeting Ms Beagley said that they were there to discuss a letter of
complaint from teachers about Ms Garcia McKnight�s conduct. She said that she (Ms Barrett) became agitated because it was
her view it was not a productive meeting. The discussion lasted for about two hours. She said that Ms Beagley told Ms Garcia
McKnight that she should look at her body language and that she should �use her brain� and suggested to Ms Garcia McKnight
that she may require getting some sort of counselling or some sort of psychiatric help. However when cross-examined
Ms Barrett said the word �psychiatric� was not used by Ms Beagley but the word �counselling� was mentioned. She said she
was horrified that Ms Beagley thought that Ms Garcia McKnight needed some professional counselling or some sort of
counselling help.

32 Ms Barrett attended a meeting of the executive committee of the Respondent as a member of the executive committee on
30 May 2001. At that meeting Ms Barrett spoke in favour of Ms Garcia McKnight. She said that she advised the committee
that she would resign if Ms Garcia McKnight�s employment was terminated. Further she said that she informed the executive
committee that the union representative (meaning Ms Northcott) had advised her that she should advise the committee that if
they were to terminate Ms Garcia McKnight�s employment there would be grounds for unfair dismissal. Ms Barrett said that
she also attended the executive committee meeting on 5 June 2001 and that she was going to take a letter along to that meeting
from Ms Garcia McKnight but Ms Garcia McKnight�s home had been broken into that day and she (Ms Garcia McKnight) did
not have the time to write anything. She said that she again spoke in favour of Ms Garcia McKnight and she informed the
committee that Ms Kerr had informed her that when Ms Garcia McKnight was running the canteen that she was giving her son
lunches for free. She also informed the committee that Ms Garcia McKnight had informed her (Ms Barrett) that she had asked
Ms Platt if it was alright for her to transfer her lunches that she was not going to eat to her son this year (meaning the year
2001). Ms Barrett said she also informed the committee that Ms Garcia McKnight was prepared to pay for any money that was
owed for the lunches.

RESPONDENT�S EVIDENCE
33 The P & C President during 1999, Mr Peter Ashworth, testified that at the beginning of 1999, the Respondent was looking to

engage a new canteen manager as the previous manager had left. He said the canteen was in a precarious financial position and
negotiated an arrangement with Ms Garcia McKnight to run the canteen for a minimum fee which made it possible for the
canteen to stay open. He said they agreed that she was to work Monday, Wednesday, Thursday and Friday each week but that
no arrangement was made with her to provide free lunches for her son. When asked whether there was such an unofficial
arrangement he said, �No. If there was any arrangement made it would have been discussed at a canteen committee or at a P &
C meeting and minuted.� When cross-examined, Mr Ashworth conceded that he personally had very little participation in the
running of the canteen in 1999. He left the running of the canteen to the canteen committee and Ms Garcia McKnight.

34 Ms Carol Davis, a Certified Practising Accountant, testified that she was the canteen treasurer in 1999 and 2000. She first
became involved with the school towards the end of 1998 when she went to a P & C meeting and became aware that the
canteen had not been submitting financial reports. She felt she should provide some assistance. She audited the P & C canteen
books for a 2½ to 3 year period and then took on the role of treasurer. She said that in 1998 she was not an official member of
the P & C but she attended a number of P & C meetings as a visitor. She said in 1999 the P & C rarely had sufficient members
for a quorum. When she audited the books the canteen was insolvent. She said in 1999 the canteen had $1,000.00 of debt and
the P & C�s general account had to be reduced to zero to pay off debts of the canteen. However, by the end of 1999 the canteen
was still in debt to an amount of $3,900.00, of which an amount of $2,900.00 was taken out of the P & C�s general account to
pay the debt. When asked whether she was aware that in 1999 that there was ever an arrangement or an offer by the P & C to
allow Ms Garcia McKnight to provide her son with free lunch or any other items, she said that the P & C�s arrangements were
not something she was specifically privy to other than as treasurer she was aware of cash payments made to Ms Garcia
McKnight. She said she had no knowledge of such an arrangement. She said however, that she had been informed that there
was an arrangement with the previous canteen manager that volunteers were provided with free lunch.

35 In cross-examination Ms Davis was asked whether the arrangements advertised in May 2000 for free lunch for volunteers and
their children up to the value of $2.50 per child (if they worked a full day in the canteen), had been in place in the canteen prior
to the arrangement being advertised. She said that she thought the idea came from Ms Garcia McKnight but could not say
whether or not it was in place prior to the arrangement being advertised.

36 Mr Casper Vermaes testified that he had been the President of the Cannington Senior High School P & C in 1997 until 2000.
In 1999 he became involved in the planning to merge the two schools. He testified that he assisted the P & C Committee in
drafting a duty statement for the position of Assistant Canteen Manager because of his knowledge of the use of such
documents in the Government system of employment. He also testified that he assisted Ms Beagley in investigating the
complaints made by the teachers in relation to the service at the canteen. He said he did not participate in the investigation but
provided advice to Ms Beagley as to how the investigation and performance review process should take place. He said he
attended the meeting with Ms Beagley and Ms Garcia McKnight and Ms Barrett in March 2001 as an observer and in his
capacity as executive committee member of the Respondent. He testified that the allegations made by the teachers were put to
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Ms Garcia McKnight, especially her attitude to people and staff in particular and also Ms Garcia McKnight�s comments to
some children which were deemed inappropriate. He said that psychological counselling was offered if Ms Garcia McKnight
wished to participate. He said the suggestion was not a direction to participate in counselling but was advice to her that the
Respondent would be willing to assist her in any way they could. Mr Vermaes also testified that he could recall that Ms Kerr
had stood up at an executive meeting and said that part of Ms Garcia McKnight�s $100.00 volunteer package in 1999 was that
she was entitled to give her son free lunch. As to whether Ms Kerr made the statement at an executive committee meeting prior
to the decision being made to terminate Ms Garcia McKnight�s employment, Mr Vermaes was vague and gave contradictory
evidence.

37 Ms Gwynneth Dudman testified that she wrote the letter set out in paragraph 13 of these reasons because she was the Staff
Association President and she became aware that there were a number of teachers who were not happy with the service at the
canteen. She said that she had been rudely treated and as others had complained, she decided to write the letter. She said the
person who was rude to her was Ms Garcia McKnight. She said that after she wrote the letter, Ms Beagley spoke to the staff at
a staff meeting and she (Ms Beagley) encouraged the staff to continue to use the services of the canteen. Ms Dudman was
asked if she noticed an improvement in the service after her letter was sent. She said that she had not been to the canteen since
she wrote the letter so she was unable to say.

38 Ms Josephine Stephens testified that she was Principal of the Cannington Primary School up until week 6 of the third term of
the year 2001. She said she commenced employment at the Cannington Primary School on 17 July 2000 and in that capacity
she was a member of the canteen committee. Ms Stephens said that she had ten complaints from staff early in 2001 about
service at the canteen. She said she had complaints about preferential treatment of certain children, complaints that certain staff
members had requested food and had been refused in a way that they felt was unreasonable and abrupt. Also there were
complaints about some children being served before other children. She said there had been specific complaints about Ms
Garcia McKnight and the way in which she spoke to children. She said that she had very few complaints in the year 2000 when
there was only Primary School staff on the site. These complaints were mainly about hot or cold lunches and those sorts of
issues. She said she reported the complaints she received early 2001 to Ms Beagley. When asked if Ms Garcia McKnight had
ever been rude to her she said no, that Ms Garcia McKnight had always been courteous to her. She said, however, there was
one occasion in which she witnessed Ms Garcia McKnight being abrupt to a child at the canteen.

39 Ms Rae Platt testified that she was employed as Canteen Manager by the Respondent at the beginning of the year 2001. She
said it was a condition of employment that as an employee she was entitled to a free lunch. She said if you worked in a food
outlet then you were entitled to a free meal at your place of employment. Ms Platt said that in the first week of her employment
Ms Garcia McKnight made it plain that even though she did not want the job of canteen manager, had there not been so much
book work she would have retained the job. Ms Platt stated that her relationship with Ms Garcia McKnight was difficult from
the beginning. She said that sometime at the start of the year Ms Garcia McKnight informed her that she was able to give her
son free lunch. She said that Ms Garcia McKnight told her that this was a procedure that had occurred in previous years. Ms
Platt said this conversation took place in the first week of her employment in 2001 and that she assumed Ms Garcia McKnight
had the permission of the Respondent to provide her son with lunch for free. Accordingly, she did not question what Ms Garcia
McKnight said. Ms Platt was asked if she received a copy of Ms Dudman�s complaint and replied that she had been provided
with a copy of that letter and that she had discussed it with Ms Beagley. She said she advised Ms Beagley that Ms Garcia
McKnight had been abrupt to her and some of the children but that she was not aware that Ms Garcia McKnight had been
abrupt to any teachers.

40 On 20 May 2001, Ms Platt suffered bereavement in her family and on the same day made a decision to tender her resignation.
She said she decided to resign because she found the situation with Ms Garcia McKnight untenable. Ms Platt had at that time
been approached by her former employer and offered a position as manager of a gift shop. She said Ms Garcia McKnight did
not support any decisions she made in the canteen. As a result of the bereavement Ms Platt did not attend work in the week
commencing 21 May 2001. Ms Platt testified that she spoke to Ms Beagley during the week and informed her that whilst Ms
Garcia McKnight was off sick Ms Beagley was to see that Ms Garcia McKnight�s son did not receive his lunch for free. She
said she told Ms Beagley this because Ms Garcia McKnight�s friends were working in the canteen. Ms Platt said Ms Beagley
said to her, �What free lunches?� So she told Ms Beagley that Ms Garcia McKnight�s son has a free lunch every day. She said
Ms Beagley questioned her (Ms Platt) about who gave permission for that practice and Ms Platt informed her that Ms Garcia
McKnight had told her that it was a standard procedure which had been carried over from previous years. Ms Platt said that
sometime later Ms Beagley spoke to her again about what Ms Garcia McKnight had told her about the free lunches but that she
could not recall what she said to Ms Beagley. She said that she (Ms Platt) was very distressed at that time because of her
family bereavement. When asked what were the specific events that Ms Platt found inappropriate with Ms Garcia McKnight�s
conduct, she said that Ms Garcia McKnight embarrassed and humiliated her in front of volunteers during discussions in respect
of prices for items. She also said that Ms Garcia McKnight had put in a report to the Respondent committee stating that she did
not think she (Ms Platt) was doing the job correctly. Ms Platt was asked by Ms Beagley to put in writing the reasons why she
resigned. She did so and stated as follows�

�I, Rae Platt as you are aware I (sic) have resigned from the canteen as manager. I would like you to know my reason
for leaving, as it has nothing to do with my position, or you as the employer. I thoroughly enjoyed my job. My one aim
was to get the canteen up and running in a friendly environment for the volunteers, and to make the P & C a reasonable
profit. I have found it to (sic) hard to work with someone who does not give me the back up, an assistant should, or
agree with anything I do at all. I have found Liz to be extremely negative. Who has deliberately underminded (sic) me in
my position as manager.�

She was also asked by Ms Beagley to set out in writing what Ms Garcia McKnight had told her in relation to giving her son
lunches. Ms Platt did so in late May 2001. In a memorandum received by Ms Beagley on 30 May 2001 Ms Platt stated�

�I have bought (sic) to the attention of Allison Beagley that Liz Garcia provides her son with eats at Recess and his lunch
at no charge. When the issue was raised in Term one, Liz led me to believe giving her son lunch and recess for free was a
(sic) existing practice which continued from previous years. At no stage did I give my permission, as no permission was
sought. Liz told me this as a statement of fact in no way was she seeking my approval. She told me in such a way that it
was simply ongoing procedure.�

41 In cross-examination Ms Platt was asked about the carton of Pepsi. Ms Platt said that a representative had given her a carton of
Pepsi and that she split it with Ms Garcia McKnight because they did not sell Pepsi at the school. She said she mentioned this
to Ms Beagley in the context that it was a nice gesture by the representative and Ms Beagley informed her that the
1999 canteen policy required all goods to be used in the school. Ms Platt said that she then purchased a replacement carton of
Pepsi the next week. When it was put to her that her action was contrary to the terms of the policy she said that although she
had read the policy when she commenced her employment, she must have missed the relevant part because she had been
unaware that her actions were contrary to the terms of the policy.
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42 Ms Joanne Dee testified that she had been involved with the Cannington Primary School for the past eight years. She said that
she had worked for about three years in the canteen. She said she had worked in the canteen as a volunteer and that at the
beginning of the year 2001 she had worked for a while as a paid employee. She was also the canteen committee convenor in
2001. She said that in 1999 she worked on each Tuesday, which was the day on which Ms Garcia McKnight did not work. She
said that she was a paid volunteer in the fourth term of 1999. When asked if she was offered free lunches for her sons at the
school, as a way of compensation for not receiving any wages in 1999, she said �no�, but that she understood that she, herself,
could have a bite to eat at lunch time free of charge, but her children could not. She said she recalled that in 2000 there was an
offer to volunteers that they would get a free lunch for themselves and their children to the value of $2.50 for each child. She
said this was an incentive to get more volunteers into the canteen. She said this offer did not reflect an existing practice. She
said that in 2001 a further offer was made to volunteers that if they worked from 9.00am to 1.30pm they would receive their
lunch for free, plus a $10 credit on the book to spend at the canteen. She said that prior to 2000 there was no offer made to
anyone working in the canteen that they could give their children lunch for free. Further, she said that when she worked in the
canteen she did not see any other persons in the canteen giving their children lunch for free.

43 In the week prior to 28 May 2001, Ms Beagley contacted Ms Dee and asked her whether she was aware of any past permission
given to employees at the canteen to provide free lunches to their children. Ms Dee said she informed Ms Beagley that she had
never heard of such a practice and Ms Beagley arranged to have a meeting with Ms Garcia McKnight on Monday, 28 May
2001, and asked Ms Dee to attend. Ms Dee said that they decided to hold the meeting in the gardener�s storage room. She said
prior to the meeting they put some chairs in the room. She said they thought it was a suitable location because it was private.
Ms Beagley asked Ms Garcia McKnight whether she was providing her son with free lunches. She said that Ms Garcia
McKnight was quite shocked at the allegation and said she had sought permission from Mrs Platt to give her son lunch and this
permission was sought at the beginning of the year. Ms Dee said that Ms Beagley put to her (Ms Garcia McKnight) that Ms
Platt had said that Ms Garcia McKnight had not asked for permission but had simply led her (Ms Platt) to believe that this was
an on-going, acceptable practice. Ms Dee said that Ms Garcia McKnight was asked whether she had paid for her son�s lunches
the previous year and that Ms Garcia McKnight had answered �Yes�.

44 Ms Dee was asked whether Ms Beagley had said anything in regard to stealing or theft at the beginning of the meeting, she
said that Ms Beagley may have said that �Ms Garcia McKnight�s actions were technically theft�.

45 Ms Dee testified she attended the committee meeting on 5 June 2001, at which the decision was made by the Respondent to
dismiss Ms Garcia McKnight. She said issues in relation to Ms Garcia McKnight�s conduct were considered, in particular,
problems with staff, complaints from the children and problems with staff within the canteen itself. Ms Dee was asked in
cross-examination whether she recalled Ms Diane Kerr standing up at a committee meeting and saying there was an
arrangement in place whereby the people who worked in the canteen could provide food for their children for free. She said
she did not hear such a statement on 5 June 2001 but Ms Dee conceded that it was possible that such a statement was made at
the meeting but not heard by her.

46 Ms Beagley testified that she became the President of the Respondent in March 2000. She said she only joined the school in
the first week of February 2000. She said that at no time was she aware until May 2001 that Ms Garcia McKnight was giving
her son free lunch. She said that after Ms Platt had tendered her resignation, and was off work because of a bereavement that
Ms Platt telephoned her at home on the Tuesday night and asked, �Did Liz pay for Jamie�s lunch?� Ms Beagley said that she
responded that she did not know, that she presumed so. She said that Ms Platt rang her again on Wednesday night and asked
her the same question.  She asked Ms Platt what was the �big deal about whether or not Liz was paying for Jamie�s lunches�.
She said Ms Platt replied, �She never pays because she told me that she had authority from the P & C not to pay.� Ms Platt
then informed her that in the first week she (Ms Platt) commenced work in the canteen as manager, Ms Garcia McKnight had
said to her, �In relation to my son�s lunches, I don�t eat much in the canteen myself and the P & C has always allowed me to
give my son his lunch for free.� Ms Beagley said that Ms Platt informed her that Ms Garcia McKnight eats lunch in the
canteen most days.

47 Ms Beagley said she then made some enquiries of Ms Dee, as she had been involved in the P & C for several years. Ms Dee
advised her that there had not been such an arrangement that she was aware of and that she was not aware that Ms Garcia
McKnight was not paying for her son�s lunch. Ms Beagley then made enquiries with Mr Ashworth, who also informed her that
he was not aware of such a practice. Ms Beagley then spoke to Mr Vermaes and a decision was made to put the allegations to
Ms Garcia McKnight. After obtaining some other advice Ms Beagley conducted a meeting with Ms Garcia McKnight, together
with Ms Dee, on Monday, 28 May 2001. Ms Beagley said that Ms Garcia McKnight did not wish to attend the meeting as she
was too busy. Ms Beagley said that she informed Ms Garcia McKnight that there were three people working in the canteen
who had worked there the previous week, and they really needed to have the meeting to discuss several matters with her. She
said they went to the gardener�s store room. She said it was not the most glamorous of locations but it was a large double brick
room, with a high ceiling which was relatively well lit. She said that Ms Garcia McKnight said �What have I done now?� and
Ms Beagley said to her �Something has come up that we need to discuss� and that Ms Garcia McKnight said �You�re not my
boss. The P & C is my boss, not you. I am sick of you telling me what to do. You�ve got to stop bossing me around.� Ms
Beagley said she then put the allegations made by Ms Platt to Ms Garcia McKnight and explained that they needed to discuss
them in order that she (Ms Garcia McKnight) could answer the allegations and give her side of the story.

48 Ms Beagley said that Ms Garcia McKnight informed her that she did not pay for her son�s lunches and that she had asked Ms
Platt for permission. She said she always paid for his drinks and his recess items. When it was put to her that Ms Platt had said
that Ms Garcia McKnight had in fact informed her (Ms Platt) that this was an on-going practice, she said �No� that this was
not the case, that she had asked Ms Platt whether or not she could give her son his lunch free of charge, as she did not eat much
in the canteen herself. Ms Beagley said that she then put to Ms Garcia McKnight that this was not the version given by Ms
Platt. She said that Ms Garcia McKnight was very definite that she had never told Ms Platt that a practice existed prior to 2001.
She insisted that she asked permission at the beginning of 2001 and that she had paid for her son�s lunches in the year 2000.
Ms Beagley said she did use the word �theft� in that she told Ms Garcia McKnight that what she had done was technically
theft. She said at the end of the meeting she made a decision to suspend Ms Garcia McKnight on full pay. She then spoke to
Ms Platt and asked her to put her version of events in writing. Ms Beagley also said that Ms Garcia McKnight had made an
allegation in the meeting on 28 May 2001 that Ms Di Kerr had been giving her son free lunches. She said Ms Garcia McKnight
told her Ms Kerr�s son was in grade 2 and he had come up to the canteen window and announced �I�m getting my lunch for
free today because my mum works in the canteen.� Ms Beagley said she followed up the allegation and Ms Kerr informed her
that when kids are in the canteen they think that they get things for free because the mothers normally tally items eaten by their
children on a piece of paper and pay for it at the end of the day. Ms Beagley said that at the time this allegation was made Ms
Kerr was a paid employee but she had previously been a volunteer

49 Ms Beagley said that at the executive committee meeting of 30 May 2001 there was a round table discussion about the two
versions of events. Ms Beagley said that at times more than one person spoke and there were occasionally various different
conversations going on at the same time. She said that Ms Kerr did not make any comment at that meeting that Ms Garcia
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McKnight had been allowed to give her son free lunches in previous years. She said that at that meeting Ms Garcia
McKnight�s prior conduct was discussed and the outcome of the meeting was that an opportunity would be given to Ms Garcia
McKnight to resign.

50 Ms Beagley said that she met with Ms Garcia McKnight and Ms Northcott on 5 June 2001. She said that Ms Northcott was
asked whether or not Ms Garcia McKnight wanted to put anything further to the executive committee which would be
considering the matter that night. Ms Beagley said that Ms Northcott glanced at Ms Garcia McKnight to see whether she
wished to say anything further and that there was some form of acknowledgement and then Ms Northcott said, �No, there is
nothing we want you to take to the meeting.� She said that she (Ms Beagley) said to Ms Northcott that Ms Garcia McKnight
had told her that the provision of lunches was an on-going practice and that Ms Platt had informed here (Mrs Beagley) that she
had not given her permission to Ms Garcia McKnight to give her son free lunches, to which Ms Northcott replied along the
lines of �If your manager gave her permission, you can�t pull her up for that. It�s like your manager has condoned it.�

51 Ms Beagley testified that at the meeting of 5 June 2001 the committee considered Ms Garcia McKnight�s conduct in relation to
the letter of complaint received from Ms Dudman. She said she discussed with the executive committee her investigations of
those issues and she also relayed how she had spoken to the Principal who had identified Ms Garcia McKnight as the person
who was rude and abrupt. She also said that she advised the committee that Ms Garcia McKnight had improved her attitude in
relation to customers but that she was still hostile to Ms Platt. She said some members of the executive committee agreed that
the atmosphere in the canteen was very uncomfortable. Ms Beagley said that Ms Barrett spoke on behalf of Ms Garcia
McKnight. She said the outcome of the meeting was that the committee decided to reject Ms Garcia McKnight�s version of
events and prefer the version given by Ms Platt.

52 Ms Beagley testified that the reason why a decision was made to terminate Ms Garcia McKnight was predominantly in relation
to the lunch issue. She said this was the catalyst that brought things to a head and that without that event being known, Ms
Garcia McKnight would not have been dismissed. She said the executive committee meetings on 30 May and 5 June 2001,
took nearly three hours each. Ms Beagley said it was a very hard decision to decide to terminate Ms Garcia McKnight as
Ms Garcia McKnight had been responsible for helping to keep the canteen open in 1999 and that she cared about the canteen.
However, Ms Garcia McKnight�s� recent behaviour indicated that she was very hostile towards those she worked with at the
canteen.

53 Ms Beagley testified that it was her view that the first time in which she became aware of the allegation that the P & C had
provided permission to Ms Garcia McKnight to provide her son with free lunches as part of her volunteer package in 1999,
was when she received the notice of application for a compulsory conference under s.44 of the Act. She said that after the
application was received, on 11 June 2001 she attended an executive committee meeting and that Ms Kerr stood up at that
meeting and said that when she worked as a volunteer on Fridays in 1999 she had not paid for her children�s lunches.

SUBMISSIONS
54 The Union submits that in making a final determination in this matter, the Commission must consider the following

questions�
• What was the reason for dismissal?
• Was the Respondent correct in taking into account Ms Garcia McKnight�s earlier conduct?
• Was there misconduct?
• Was the employee given a proper opportunity to be heard and to put her own case prior to termination?
• Did the Respondent �know or ought to have known� of the allegation that there was such a past practice before

dismissing Ms Garcia McKnight?
• Did the Respondent carry out a proper investigation?

55 As to the first point, the Union in my view correctly contends that it is apparent from the evidence that the Respondent in
making the decision to dismiss took into account complaints about Ms Garcia McKnight being rude to staff and non-
customers. In relation to the second point, the Union says that the matters raised at the meeting on 24 March 2001, had been
satisfactorily resolved to the employer�s satisfaction. The Union says that it then follows that the Respondent was not entitled
to take this conduct into account.

56 As to whether there had been misconduct, the Union says that Ms Garcia McKnight had a reasonable belief that the practice to
provide free lunch to her son during the course of her employment was proper and ongoing. In support of this contention it is
argued that Ms Garcia McKnight �cleared� the matter with Ms Platt at the beginning of the year by informing Ms Platt that this
was an ongoing and acceptable practice. It is also argued that Mr Cross� evidence establishes that it was a practice in 1999 that
volunteers were entitled to give their children lunch for free. It is conceded by the Union that it was possible that the P & C
were unaware that this practice was taking place. Further that the P & C in 1999 were not acting as a unified body.

57 The Union properly points out that there was no policy in existence that was relevant to the misconduct and that the employee
was given a proper opportunity to be heard and to put her own case prior to termination.

58 As to whether the Respondent �knew or ought to have known� of the past practice, the Union contends that Ms Platt�s
evidence that Ms Garcia McKnight told her that it was an existing practice which continued from previous years establishes
Ms Garcia McKnight�s contention that she had a reasonable belief that the practice was ongoing and acceptable. The Union
also says that Ms Northcott raised this at the meeting on 5 June 2001. Further that the evidence of Mr Vermaes, Ms Dee, Mr
Cross and Ms Barrett, establish that Ms Kerr at an executive meeting prior to Ms Garcia McKnight being dismissed, informed
the executive that Ms Garcia McKnight and the rest of the volunteers could provide their children with free lunch and drinks.
The Respondent contends that Ms Kerr made the statement post dismissal. The Union says that the Commission can take into
account that the Respondent failed to call Ms Kerr. As to the adequacy of the investigation the Union contends that the
investigation was inadequate as Ms Beagley�s evidence establishes that she failed to contact Ms Kerr until after the dismissal.
Further that the evidence establishes that the two executive meetings on 30 May 2001 and 5 June 2001 were chaotic in that
several �mini meetings� were conducted amongst those who attended. The Union argues that in the circumstances that the
members of the Respondent were not fully cognisant of all the circumstances surrounding the allegations.

CONCLUSION
59 The question to be determined by the Commission is whether the Respondent exercised its legal right to dismiss Ms Garcia

McKnight in such a way that the right has been exercised harshly or oppressively against the employee so as to amount to an
abuse of that right ( see Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading
as The Undercliffe Nursing Home v The Federated Miscellaneous Workers� Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
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60 Ms Garcia McKnight�s evidence at its highest is that it was those who worked in the canteen in 1999 who decided that it was
appropriate for her to provide free lunches to her son. Ms Garcia McKnight and Mr Cross gave similar evidence; although
Mr Cross� evidence was that he obtained his knowledge from others and is hearsay. Ms Garcia McKnight did not, however,
say that the arrangement had been approved or ratified by the canteen committee or the P & C. In any event, I prefer the
evidence of Mr Ashworth, Ms Davis and Ms Dee to evidence given by Ms Garcia McKnight and Mr Cross. I did not find Ms
Garcia McKnight to be a credible witness. She attempted to put forward an exaggerated description of the �gardener�s shed�
where the meeting was held with Ms Beagley and Ms Dee on 28 May 2001. Whilst it is clear that at that meeting Ms Garcia
McKnight put forth a different version of events to the version that she maintained at the hearing, I do place much weight on
the fact that she later departed from that version, as the evidence of Ms Dee corroborates Ms Garcia McKnight�s evidence that
she was in a �state of shock� when the allegations were put to her. Although it is apparent from Ms Northcott�s evidence that
Ms Garcia McKnight on the morning of 5 June 2001 still maintained that Ms Platt had given her (Ms Garcia McKnight)
permission to give her son free lunches.

61 The Union argues that that the Commission should draw an adverse finding against the Respondent as it failed to call Ms Kerr
to give evidence. Pursuant to the principles set out by the High Court in Jones v Dunkel (1959) 101 CLR 298 where there is
one person who could have given evidence to refute the Union�s evidence and that person has not been called by the
Respondent, the Commission is entitled to draw the inference that that person�s evidence would not have assisted the
Respondent�s case. However, I do not think that inference can be drawn. Although the evidence establishes that Ms Kerr was a
member of the canteen committee in September 1999, there is no evidence given by anyone that the arrangement in question
had been authorised by or approved by the P & C or the canteen committee. Further I accept Ms Dee�s evidence that in
1999 the practice was not known to her. In addition, Ms Garcia McKnight�s engagement was changed in 2000. From the
beginning of 2000 her employment could not be characterised as a �volunteer� in any sense of the word. In any event the
Respondent determined it would dismiss Ms Garcia McKnight on the basis that it accepted Ms Platt�s statement that Ms Garcia
McKnight had told her that the practice was existing and ongoing from previous years. It is apparent from the evidence that
whilst the practice may have been known to a small group who worked in the canteen, it is not reasonable for Ms Garcia
McKnight to assume it was a practice that was acceptable to the P & C or the Respondent. To be an accepted practice, the
practice would have had to been known by the P & C executive or the canteen committee in 1999 or 2000.

62 In light of my findings set out above, I am of the view that Ms Garcia McKnight�s acts of providing free lunch to her son in
2000 and 2001 constituted misconduct. At no time did she seek the permission of her employer for the practice. Further I am of
the view that the Respondent in deciding to dismiss Ms Garcia McKnight was entitled to take into account Ms Garcia
McKnight�s prior conduct in relation to teaching staff and �non-customers�. In relation to the complaints from teaching staff,
previous and waived misconduct may be taken into account in determining whether fresh misconduct justifies summary
dismissal (Macken, McCarry & Sappideen�s The Law of Employment (1997) 4th ed at 214). Although the learned authors
discuss this issue in the context of conduct justifying summary dismissal, in my view the same principle applies to termination
of employment by an employer giving notice. As to the allegation in respect of non-customers, it is apparent from Ms Garcia
McKnight�s own evidence that at least from the beginning of 2001 she was a hostile and difficult person to work with.
Although she took on the position of Assistant Canteen Manager in 2001, she did not wish to relinquish her role as manager to
Ms Platt. She obviously had fixed views on matters such as �children first; teachers second�, how the canteen should be run
and she acted in a way that was obstructive. Accordingly I am the view that the Union has not made out a case that Ms Garcia
McKnight was harshly, oppressively or unfairly dismissed by the Respondent.

63 The Respondent makes an application for reimbursement of its expenses in an amount of $2,597.58. The test to be applied in
awarding of costs under s.27(1)(c) of the Act is set out in Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992)
73 WAIG 26 in which the Full Bench held at 27�

�The application, too, must be determined under s.26 of the Act. However, part of that equity and good
conscience includes what is settled law in industrial matters that costs ought not be awarded, except in extreme
cases, (eg) where proceedings have been instituted without reasonable cause (see Hospital and Benevolent
Homes Award (1983) AILR 409 where costs were awarded in a matter where the applicant terminated the
proceedings after putting the respondent to the expense of defending without obtaining an order).�

64 This case does not fall within that category. Further in having regard to the duty of the Commission to act according to equity,
good conscience and the substantial merits of the case, I would not be minded to grant an order in any event. The Respondent
in presenting its case extended the length of the hearing by traversing many matters to an unreasonable extent and on its
behalf caused to be filed written submissions that were oppressive in length and contained submissions about many matters
that were not in evidence.

_________

2002 WAIRC 05076
TERMINATION OF A UNION MEMBER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANNINGTON COMMUNITY COLLEGE P & C ASSOCIATION INC, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. CR 158 OF 2001
CITATION NO. 2002 WAIRC 05076
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Rosales-Castaneda (of counsel)
Respondent Ms A Beagley
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Rosales-Castaneda (of counsel) on behalf of the Applicant and Ms A Beagley on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04896
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 04896
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to section 44 of the Industrial Relations Act 1979 (�the Act�). The matter was conciliated
unsuccessfully on 20 and 24 September 2001 and was referred to hearing in the following terms�

THE APPLICANT
The union claims that the dismissal of Mr Fernando Rodriguez on 28 August 2001 was harsh, unfair and oppressive
because�

1. The employer did not raise any issues of work performance with Mr Rodriguez in his 9 years of experience at
the BP site, where he discharged his duties for the respondent;

2. The incident referred to in his letter of termination in relation to traffic infringements happened several months
ago, and were not brought to Mr Rodriguez�s attention by the employer as a disciplinary matter. Further, in this
respect, Mr Rodriguez argues that the so called infringements were not of a serious nature, and that they should
not have warranted dismissal;

3. The respondent failed to give Mr Rodriguez the opportunity to respond to the allegations, denying natural
justice and proper procedure;

4. The respondent failed to provide the union and Mr Rodriguez with copies of any written complaints, thus
denying Mr Rodriguez the opportunity to know the exact nature of the allegations of poor work performance
against him;

5. The union claims that Mr Rodriguez�s dismissal was partly � if not wholly � motivated by the fact that he made
a claim for workers� compensation in August 2001.

THE RESPONDENT
The respondent opposes the claim.

2 Prior to hearing on 15 February 2002 the respondent sought further conciliation, to which both parties agreed. This was again
unsuccessful and the matter proceeded to hearing. The applicant at hearing sought 6 months compensation inclusive of
superannuation and has made an application for costs.

3 The letter of termination is clear in its terms, it states�
�28 August 2001
Mr F Rodrigues
4A Interim Road
SPEARW000 WA 6163

NON-CONFORMANCE - CLEANING AT BP-AMOCO REFINERY
The results of a recent cleaning inspection during August 2001 showed that areas where you perform your cleaning duties
were well below the clients required standard. In fact some areas were not cleaned that you have been instructed to clean
by the site supervisor.
You have had appropriate training to ensure that you know how to perform your cleaning duties to the required standard.
The site supervisor and Customer Service Manager have discussed the cleaning standard problem with you and given you
plenty of time to improve ensuring you had a clear understanding of the improvements required. You have acknowledged
this on several occasions.
The site supervisor reported at times you can not be found during working ours and in fact the main security confirmed
you had left the workplace without reporting this to a senior staff member.
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The Customer Service Manager has reported that in the past you have repeatedly disobeyed a lawful order.
BP-Amoco is a worksafe environment and you have had two traffic infringement notices for speeding offences and a
reckless driving offence where you smashed the company car within the security area. This accident could have caused
enormous implications at a petroleum refinery. You showed no remorse for your actions and the company has no other
options than to withdraw your access to the refinery
The company has certain obligations towards Transfield, the contract co-ordinator, and BP-Amoco Refinery for creating a
safe and healthy workplace.
You have been given adequate information training for improvement for non-conformances and displayed unacceptable
behaviour and now the company has no other course of action than to relinquish your employment.
The office will calculate your termination pay and credit your account as usual on Friday 31st August 2001.
Yours faithfully
HEATON CLEANING PTY LTD
Joy Lemon
Administration Manager�

The evidence is common that the letter was handed to Mr Rodriguez on the day of his termination in a meeting involving
himself and several others and he was then terminated.

4  I accept Mrs Dodds� evidence on behalf of the respondent. In my view she was both honest and straightforward in her
evidence. She stated that there were difficulties with Mr Rodriguez� performance. She spoke to him on an occasional basis
concerning cleaning problems and, in the main, he fixed those problems. Mrs Dodds� evidence is that she was not happy with
his standard of cleaning and that occurred on a reasonably regular basis. That is as far as her evidence takes me.

5 Can I say in relation Mr Rodriguez� evidence, and taking account of the language difficulties which were witnessed at hearing,
nevertheless it is clear that Mr Rodriguez understood all that was put to him. Albeit on some occasions it had to be put to him
again. I do not consider that he was familiar with all the written documents, albeit he can pick out a date and a name. The
evidence is that documents had to, in fact, be read to him. Nevertheless taking account of language difficulties, Mr Rodriguez�
evidence is I consider not as consistent and reliable, as Mrs Dodds� evidence. On that basis I would prefer Mrs Dodds�
evidence and find that there were some performance difficulties.

6 Even with that, it is also clear that Mr Rodriguez was not given the opportunity prior to the decision being formulated about his
termination to at all defend himself. He might have had the opportunity to defend himself on the day of the 28th of August by
which stage he was in tears, on the evidence of Mrs Dodds, and quite clearly upset at losing his job. A job that he had had for
some 9 years. A long period of time in which Mrs Dodds was his supervisor.

7 Mrs Dodds was not apprised of the dismissal prior to that time, albeit she has been his supervisor for a long period of time.
Added to that, the agent for the respondent, and I make no adverse comment on his conduct of the matter, sought to
substantiate the allegations of the letter of termination. The letter contains significant allegations that are supposed to add
weight to Mr Rodriguez� termination and amount to him being poor in the eyes of the employer and damaging to his
performance.

8 One allegation is that he repeatedly disobeyed a lawful order. That is a serious allegation in industrial terms and there is no
evidence of that at hearing. Wound into the allegations are Mr Rodriguez� traffic infringements and some damage to a car
caused by him. But the respondent�s own case tells me that whereas if Mr Rodriguez had got two further traffic infringements
he may well have been dismissed, he did not get there. These traffic infringements also occurred some time previously, yet
they were brought up at the time of termination.

9 The letter alleges also that Transfield, the principal contractor, does not want Mr Rodriguez on site. The respondent was
perfectly capable of bringing that evidence to the hearing and has not. The respondent�s case is absent of a whole range of
evidence that could have lent support to the allegations in the termination letter if this letter has any veracity. I very much
doubt that it does. However, the respondent relies only on the evidence of Mrs Dodds who says there were some performance
difficulties. If I apply the principles in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 then Mr Rodriguez was clearly not given a fair go all round.
Whereas cleaning problems were raised and addressed, he was quite clearly not warned either by Mrs Dodds or, I doubt,
anyone else. The respondent only references some letters. Letters which Mrs Dodds says that she saw one on file. I do not
know whether they were ever sent to Mr Rodriguez; they were certainly never explained to him from the evidence given today.
I give those letters no weight.

10 I find that Mr Rodriguez was not given any warning that his job was in jeopardy due to his performance. He was not told that
his employment was in jeopardy at all. The most that I can make of the evidence is that his standard of cleaning was not up to
scratch for a period of time and that he was told to correct it. He corrected it on a regular basis; maybe not adequately, I do not
get to that point. I do get to the point of a finding of unfair dismissal on the basis he was not given a fair go all round as he was
neither properly warned of his performance or told that his job was in jeopardy due to his performance. All other allegations
against him, contained in his letter of termination, have not been substantiated at hearing.

11 I do not consider it practicable for the applicant�s member to be reinstated. The relationship has broken down.
12 In relation to mitigation, whereas I have some doubt in respect to Mr Rodriguez not being fit for work post his termination, it is

not seriously challenged. He did, in fact, gain employment from 7 January 2002 with Target in Fremantle and has been
working ever since. For a period just in excess of 4 months he was without work and then, on my calculation, he roughly has
an ongoing loss of $159 per week, between the old and new employment. On this basis clearly the loss is in excess of six
months remuneration. The parties agree that Mr Rodriguez earned $13.39 per hour for 35 hours per week, ie $468.65 gross.
His new job pays him $309.65 gross [Exhibit FR5].

13 The respondent argues the length of employment of Mr Rodriguez with them. I do not even go to a finding on this issue
because it is not relevant for my purposes in assessing compensation. It may be relevant to the issue of notice, but this is not
part of the applicant�s claim.

14 An award of compensation of 6 months remuneration, inclusive of superannuation, will be ordered as the established loss
exceeds that amount (Peter Dellys v Elderslie Finance Corporation Limited 82 WAIG 23). I do not factor into that a
component of injury, albeit in the circumstances that would be justified, as the maximum compensation awardable is to be
ordered. His weekly salary was $468.65. Hence wages for 6 months would be $12,184.90. Mr Rodriguez was paid an employer
contribution to his superannuation of $43.54 per week [Exhibit FR4]. Hence superannuation for 6 months would be $1,132.04.
These amounts total $13,316.94 which is the amount to be ordered as compensation.
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15 The applicant has sought costs and that will be dealt with separately once my decision has been reduced to a minute of
proposed order.

_________

2002 WAIRC 05068
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 05068
_________________________________________________________________________________________________________

Result Application for costs dismissed
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Supplementary Reasons for Decision
1 The Commission convened a hearing on 20 March 2002 to deal with a Speaking to the Minutes and application for costs by the

applicant union. Having heard the parties and with their consent the order will be altered to include the provision of 14 days in
which to pay the amount awarded. The respondent will arrange for the superannuation amounts to be forwarded to the
appropriate fund for Mr Rodriguez.

2 The applicant union sought modest costs to cover the application filing fee, photocopying and parking. In their view the
application was without merit and was frivolous and vexatious. The amount of costs sought was $60.40. The respondent
opposed the category of costs for the filing fee and parking as not claimable and opposed the amount claimed for
photocopying. The respondent submitted that the Reasons for Decision do not entirely support the case for the applicant.

3 The general policy in industrial jurisdictions is that costs ought not to be awarded except in extreme cases (Brailey v Mendex
Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27). Whereas the Commission was critical of the respondent in the
Reasons for Decision as to the conduct of their case, the findings also do not support the contentions of the applicant as to the
performance of their member Mr Rodriguez. Put differently the case for the respondent cannot be conceived of as frivolous or
vexatious and does not fall within the general policy espoused in Brailey v Mendex. Having regard to s26 of the Act the
Commission would dismiss the application for costs.

_________

2002 WAIRC 05067
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 05067
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Rosales-Castaneda, of Counsel on behalf of the applicant and Mr T Crossley as agent on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant�s member, Mr Fernando Rodriguez, was dismissed unfairly by the respondent; and
(2) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $13,316.94, within

14 days to Mr Fernando Rodriguez, less any taxation that may be payable to the Commissioner of Taxation.
(3) ORDERS that the application for costs be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04927
ALLEGED UNFAIR DEMOTION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TIP TOP BAKERIES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 MARCH 2002
FILE NO. CR 93 OF 2001
CITATION NO. 2002 WAIRC 04927
_________________________________________________________________________________________________________

Result Member returned to Doughmaker�s rate of pay
Representation
Applicant Mr J Ridley
Respondent Mr D Graham
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by the Australian Liquor, Hospitality and Miscellaneous Workers� Union, Western Australian Branch

(�the applicant�) pursuant to section 44 of the Industrial Relations Act, 1979 (�the Act�). The application was lodged in the
Commission on 19 April 2001, came up for conference before the Commission on 10 May and 15 June 2001. The matter could
not be settled and after further correspondence between the parties the matter was referred for hearing and determination in the
following terms�

�THE APPLICANT
The applicant union�s member, Brian Godfrey, commenced employment with the respondent on a permanent full-time
basis in the position of Baker on 1 August 1988 pursuant to the terms of the Bakers (Metropolitan) Award No. 13 of
1987.
The applicant union contends that Brian Godfrey was subsequently appointed to a position of Doughmaker under the
Award some time during 1988 and that the respondent�s decision to adjust his hourly rate of pay in the pay period ending
28 March 2001 is contrary to the remuneration he would otherwise be entitled to under his contract of employment.
The applicant union alleges that their member Brian Godfrey was unfairly terminated from the position of Doughmaker
on 28 March 2001.
THE RESPONDENT
The respondent denies the claim and says that Brian Godfrey was, at all material times, employed in the classification of
Baker under the Award and accordingly opposes the Union�s claim that Brian Godfrey was unfairly terminated from a
position of Doughmaker. Further the respondent states that it does not employ persons as Doughmakers.
The respondent says that its decision in March 2001 to require Brian Godfrey to undertake duties other than
Doughmaking duties was in accordance with Godfrey�s contract of employment.�

2 In October 2001 Mr Kemp, counsel for the Baking Industry Employers� Association of Western Australia sought leave to
intervene. The basis of the intervention was that the association had sufficient interest in the matter as potentially affecting the
interests of its members depending on the argument sought to be put by the applicant. Mr Kemp wrote to the applicant in a
letter dated 3 October 2001 and asked as follows�

�My client is concerned that the Commission will be asked to find, in the above matter, that any Baker who is allocated
doughmaking tasks thereupon becomes a �Doughmaker� for all purposes thereafter. Such a finding would have a direct
and serious impact on the industry as a whole.
My client is, therefore, considering making an application to intervene in the proceedings as a person with a sufficient
interest in the matter. However, before it does so, the issue might easily be resolved if your Union would indicate
whether�
It will contend that Mr Brian Godfrey is a �Doughmaker� because any Baker who is allocated doughmaking tasks for any
period thereupon becomes a �Doughmaker� for all purposes thereafter, even if her or his usual tasks are predominantly
those of a Baker; or
It accepts that a �Baker� who is allocated doughmaking tasks does not become a �Doughmaker� for that reason alone, but
that it contends that Mr Brian Godfrey is a �Doughmaker� because Tip Top has internally created a position or positions
which it designates as �Doughmaker� and specifically appointed Mr Brian Godfrey as a �Doughmaker� and not as a
�Baker�.
Clearly, if the Union�s case is based on the second argument, the matter would be a matter entirely internal to the
operations of Tip Top and would not affect any practice in the Industry. In that event, my client would not seek to
intervene.
However, if the Union�s case is based on the first argument, my client will seek leave to intervene in the matter.�

3 Mr Kemp submitted that he had received no response from the union and hence sought leave to intervene. At hearing the union
confirmed that the argument they sought to put related to the practices at Tip Top Bakeries only. Mr Kemp therefore withdrew
his application to intervene.

4 The matter concerns the removal of the applicant�s member, Mr Godfrey, from the Doughmaker�s rate of pay on 28 March
2001. Mr Godfrey had worked in a doughmaking role at Tip Top Bakeries since 1988. On return from leave in December
2000 he was put on relief doughmaking duties to allow the rotation of Bakers into doughmaking tasks. He was then taken off
doughmaking duties in February 2001 when he refused to start a shift before 10 am on a Sunday. As a union delegate he had
previously opposed pre 10am Sunday starts, and sought as part of a union claim a pay trade-off for the early start.
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5 Evidence for the applicant was given by Mr Brian Godfrey, the member [Exhibit BGG 1]. Evidence for the respondent was
given by Mr Anthony Noonan, a person of considerable experience in the baking industry, [Exhibit AGN 1]; Mr Alan
Maxwell, a contractor at Tip Top [Exhibit AJM 1]; Mr Darryl Pitman, Production Manager at Tip Top Bakeries, [Exhibit
DFP 1]; and Mr Karel van Styn, State Manager for the respondent [Exhibit KVS 1].

6 The evidence of Mr van Styn is that he employed Mr Godfrey as a Baker in 1988. He says the skill of doughmaking is part of
the trade of Baker and Tip Top does not employ Doughmakers nor promote persons to Doughmakers. He says that Mr Godfrey
was not promoted to a position of Doughmaker. He says Mr Godfrey was always referred to as a Baker. Mr Maxwell gave
evidence that he had known Mr Godfrey through his work at Tip Top since the early 1980s. He says that at some stage Mr
Godfrey was removed from doughmaking duties and Mr Godfrey advised Mr Maxwell that he was entitled to the Doughmaker
rate due to his injury. Mr Maxwell says that at one stage Mr Godfrey was not doing doughmaking duties for two to three weeks
and he continued to be paid the rate due to his injury. Mr van Styn also says that Mr Godfrey was injured in 1989 and as part of
his rehabilitation was put on light duties and may have been kept on Doughmaker rates as income maintenance as a
requirement of workers compensation.

7 Mr Noonan gave evidence that up to 1962 bread making meant that doughs would be prepared by Bakers the night before
production and the dough fermented for 8 to 12 hours. This meant that the �Doughmaker� worked a split shift. This long
fermentation process for general baking changed in 1962. The advent of instant doughs meant that it was no longer necessary
to work a split shift. He says a Baker is a person who can undertake any process of baking including doughmaking and any
Baker is required and expected to be able to make dough, even if not allocated such work. The higher rate of pay for
Doughmaker contained within the award was based on the disability of a split shift and, in his opinion, should have been
removed at the end of the 1960s.

8 Mr Godfrey says that he was appointed to the position of Doughmaker in September-October 1988 by Mr van Styn. In the mid
to late 1990�s Bakers were rotated into doughmaking but not all Bakers. Mr Godfrey names four Doughmakers which he says,
like him, have not been rotated out of doughmaking. On his return from leave in December 2000 he was not placed back in the
position of Doughmaker on the Number 2 Bread Plant. Instead he carried out other doughmaking roles on a full-time and relief
basis and continued to be paid as a Doughmaker. Then around February 2001 he was put in the position of Doughmaker-Pitta
Plant. After about a week Mr Pitman the Production Manager asked him to start before 10am on a Sunday. Mr Godfrey who is
a union delegate refused as the union and members had not been able to reach agreement on the rate of pay to apply to a pre
10am Sunday start. He was taken off doughmaking duties and later, as from 28 March 2001, was not paid as a Doughmaker.
He says�

�I believe that the Company making my continuing role as a doughmaker conditional on working overtime before 10am
on Sundays is unfair. At no time before had the company tried to coerce me into changing shifts/start times or effectively
threatened to demote me back to the role of baker.�

9 He says that he had never previously been rotated in or out of the position of Doughmaker. He says that he assumes that the
company�s actions are due to him being active in union claims. On 5 July 2001 he was offered another Doughmaker position
that was to come up in 3-4 weeks and involved a pre 10am Sunday start. He rejected this on union advice as he was involved in
the dispute before the Commission at that stage.

10 Mr Pitman gave evidence that Mr Godfrey was on annual leave from 22 October until 3 December 2000 and on his return from
leave was not assigned to make dough on a regular basis but on a relief basis only. He says as follows�

�8. On 13 February 2001, I went to Godfrey to inform him of the shift for the next week. We had a conversation in or
to the following effect:

I said: �Brian, next week you know the starting time on the Pita for Sunday. It�s an early start at 7.30am�;
He said: �I can�t do that�;
I:   �Why not?�;
He:  �Because of the starting time�;
I:   ��Well you won�t be here then.�
He:  �Can�t you get someone else to do the early start?�
I:   ��I am not changing how the Pita plant operates to suit you.��
Godfrey just shrugged his shoulders and walked away.

9. Godfrey continued to be paid a dough maker rate, until 28 March 2001, when the payroll was checked to
determine whether or not any bakers who were being paid the dough maker rate were performing the task of
mixing doughs.

10. As Production Manager, I consciously try to rotate as many bakers through all aspects of baking as I can,
considering training requirements, leave absences and skill. Some bakers continue to be allocated to dough
making on a regular basis, while others are allocated as only leave relief or for specific and intended experience.�
[Exhibit DFP1]

11 Mr Pitman also gave evidence that he retained employees in doughmaking roles who were great trainers. It usually takes 1 to
2 weeks to train someone in the doughmaking role on a machine. He says that Mr Godfrey was not put back in his
doughmaking role post leave, as the employee who had performed that role in his absence had done a good job.

12 At the conclusion of hearing evidence on 18 October 2001, prior to final submissions, I encouraged the parties into further
negotiation.  The reason being as expressed at that time that I had formed a view on the evidence that, in accordance with my
responsibilities under section 26 of the Act, it was unfair and inequitable to remove Mr Godfrey from the rate of pay of a
Doughmaker. It was clear that Mr Godfrey�s refusal to contemplate the early start time on Sunday led to him being reduced in
pay. Mr Pitman�s response to why Mr Godfrey was not doughmaking was because he was unco-operative; his spontaneous
response to why he was unco-operative related to his refusal of an early Sunday start (transcript p.82). He had received that pay
rate of Doughmaker for the previous thirteen years and was the second longest serving employee in the role of Doughmaker. I
should add that that finding was based also on the clear and unchallenged evidence that there were other long serving
employees in the Doughmaker�s role who had not been asked to cease in those duties and hence had not suffered the pay
reduction. There was also no challenge to Mr Godfrey�s performance in the role other than some suggestions of him being less
co-operative than other employees. The notion put forward by the respondent that Mr Godfrey was somehow part of a rotation
of employees in the Doughmaker�s role, to allow all Bakers to adopt those skills, was not a compelling argument. Put
differently it may be that the rotation of employees was necessary in the workplace, but it was certainly not typical in so far as
it did not affect all employees and historically had not affected Mr Godfrey and some other employees who had performed the
Doughmaking role for some time.
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13 The encouragement of parties to settle the matter was not successful and final submissions were heard on 5 December 2001.
Having considered carefully those submissions and reviewed the evidence I am confirmed in my view that the decision to
remove Mr Godfrey from doughmaking duties was unfair. I consider it probable that Mr Godfrey was targeted for the change
of duties on return from leave. This led to a series of events whereby Mr Godfrey was ultimately removed from the
Doughmaker�s rate of pay. My reasoning is as follows.

14 I do not take issue with the credibility of any of the evidence provided. In my view each witness provided honestly their
account of what they believe happened and their view of the arrangements and practices at Tip Top.

15 There was much evidence given about the history of the award and the role of Baker and Doughmaker. Irrespective of the
origins of the classification of Doughmaker it is clear that a classification of Doughmaker is part of the award and separate to
that of Baker. It has no definition but attracts a higher rate of pay to that of Baker. It is not described in the award as an
allowance. The evidence of Mr Noonan that the rate attaches to a historical anomaly where Doughmakers worked a split shift
and hence that anomaly should have been removed, is not relevant for my purposes as the classification exists, has a higher rate
of pay and I am not asked to amend the award.

16 Mr Graham on behalf of the respondent says�
�Tip Top acknowledges that there is a different rate for Doughmaker and a different rate for Baker in the award. It doesn�t
however, say that it promotes people to Doughmakers. It says it adopts the award classification of Doughmaker in the
form of an allowance when people are rotated.�

17 Nowhere in the award is such an allowance payment described. The definition of Baker does include doughmaking
requirements. The common evidence is that doughmaking must be learnt for the various products made and machines used.
There is some difference in evidence about the complexities of the tasks, however, the respondent seeks to have apprentices
and Bakers work at the various doughmaking tasks to learn them. The applicant concedes that this rotation occurs; they simply
say that there were four or five �regular� Doughmakers and Mr Godfrey was one of them. The applicant says also that Mr
Godfrey was promoted to his position of Doughmaker in 1988 by Mr van Styn. The respondent agrees that Mr Godfrey was a
�regular� but denies that he was promoted or appointed to the position of Doughmaker.

18 Put simply then the issue is whether Mr Godfrey was promoted or appointed to the role of Doughmaker. Alternatively, if he
was not then in equity and fairness should he have been rotated to the role of Baker, in all the circumstances, and suffered a
reduction in pay as a consequence? Finally, there is the question of the adequacy or reasonableness of Mr Godfrey�s actions in
refusing a Doughmaker role with an early Sunday start.

19 As stated, the applicant union does not challenge the right of the employer to rotate employees through doughmaking duties so
as to learn those tasks. The applicant in effect agrees that the custom and practice was to rotate Bakers into doughmaking
duties, with the exception of the 4, 5 or maybe 6 �regulars�. The evidence of Mr Godfrey and Mr Pitman is that this rotation has
occurred for several years at least. Mr van Styn�s evidence is that Tip Top does not promote Bakers to be Doughmakers, and I
accept this point. The company�s current practice of rotation supports this view. However, Mr van Styn also says that in
1988 he asked Mr Godfrey to do doughmaking duties and the evidence is clear that he has performed these duties ever since.
This is with the exception of a period of workers compensation and the episode which led to this hearing. In that sense it is
easy to see why Mr Godfrey would maintain that he was �appointed� to be a Doughmaker. I am not caught by or wedded to the
language of �promoted� or �appointed� as if this dictates an unchallengeable contract for Mr Godfrey as a Doughmaker. I am
more persuaded by the custom and practice of the respondent which has left several employees in the Doughmaker role for
long periods of time. How Mr Godfrey was treated must be judged against those employees in my view.

20 I consider also that Mr Godfrey�s evidence supports this view when he says:
�When I was appointed Doughmaker, basically it was a job � I wouldn�t say for life � but once attained unless your skills
were not up to scratch and you weren�t good at making doughs, then you would remain in making doughs until such time
-- over the years some of them have asked to step down from making doughs for various reasons, but it�s been with
consultation with the production manager.� (transcript pg 38)

So apart from rotation, some employees in consultation do also cease doughmaking tasks.
21 There is no evidence that Mr Godfrey had been asked to be relieved of his doughmaking duties. He did other duties whilst on

workers compensation and under a regime of light duties. He was paid the Doughmaker�s rate of pay. He returned to
doughmaking after each period of leave and was paid the Doughmaker�s rate whilst on leave. He was also paid the
Doughmaker�s rate on return from the December 2000 leave even though he performed doughmaking duties on a full-time and
relief basis. He was not returned to the doughmaking position he held prior to taking leave, not due to any performance issues
related to him but because Mr Pitman says the other employee was doing a good job. He did not complain about this change at
the time it occurred. The applicant says that for most of the time, on return from leave, Mr Godfrey did doughmaking duties
and the critical point was the reduction in pay.

22 Put differently the change to relief doughmaking was unusual but Mr Godfrey did not object to it initially. His objection arose
as a consequence of his subsequent reduction in pay. I consider that all of this speaks against some binding contract whereby
Mr Godfrey was supposedly appointed or promoted to the position of Doughmaker. He was, however, clearly allocated those
tasks, performed them over a long period of time without difficulty, and was accordingly paid the higher rate of pay.

23 Mr Graham on behalf of the respondent says that for the application to succeed the union would have to demonstrate that Mr
Godfrey had been dealt with unfairly in the circumstances and in comparison to the other Bakers (Transcript p. 135). There are
about 55 Bakers he says and about four or five have remained on regular dough making duties; perhaps six in view of Mr
Pitman�s evidence. Mr Godfrey was one of those �regulars�. In fact he was a �regular� for about 13 years. He was the only
�regular� taken off doughmaking. I do not refer to his period of workers compensation of which there is some evidence but
which in my view is irrelevant for the purposes of this dispute. When he was taken off those duties he was still paid for them
for some time. It was his lack of co-operation in the eyes of his supervisor which led to his pay reduction.

24 Mr Pitman says this lack of co-operation involved not being as willing to train staff. This was never put to Mr Godfrey.
Nevertheless, Mr Pitman�s evidence is inconsistent on that point. If Mr Godfrey was not good at training then why was he
doughmaking for 13 years? It is clear in my view and I find that Mr Godfrey�s so called lack of co-operation related only to his
refusal of the early Sunday start. As I indicated in my comments on 18 October 2001, that is the clear impression I have of Mr
Pitman�s evidence.

25 Mr Godfrey has been penalised in pay terms for not complying with the early Sunday commencement. Prior to this occurring,
however, he was the only �regular� taken off his regular doughmaking duties. The respondent argues that there is and must be
rotation of Bakers into doughmaking duties so that they all are competent and have that opportunity. I might add that they
would also receive increased pay if they performed those duties. I do not challenge that, nor do I believe that it is a matter that
the Commission should interfere with if that was a proper portrayal of the circumstances surrounding Mr Godfrey. The
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circumstances are somewhat different in that the rotation does not appear to involve the other �regulars�. If it did I might have
a different opinion of the fairness of the respondent�s actions. Then once taken off the doughmaking duties Mr Godfrey was
still paid the same rate of pay and did not quibble with this circumstance. His pay penalty cut in when he refused the early
Sunday start. It does not appear to me then a direct link in the respondent�s mind whereby an employee once taken off
doughmaking duties would automatically suffer a reduction in pay to the Baker�s rate of pay. It did not seem to apply in this
case and I have to ask whether it would apply if one of the other �regulars� was taken from doughmaking duties, which of
course they were not. These circumstances are adequate alone to find the unfairness in Mr Godfrey�s treatment. As indicated, I
find it more probable that Mr Godfrey was targeted. The respondent knew he would object to the early Sunday start as it
historically was a point of contention between the parties. Mr Pitman gave evidence that Mr Godfrey and he did not get on well
with each other. This evidence though is not of significance in coming to my finding. Put differently, I do not consider Mr
Pitman targeted Mr Godfrey due to some personal animosity. He did however in effect punish Mr Godfrey for not being more
compliant.

26 The applicant maintains that the question of pre 10 am Sunday starts had never been an issue for Mr Godfrey before. He had
not been asked to work this before. There is no evidence to suggest otherwise. The evidence is simply that Mr Godfrey had
earlier, as part of union claims, sought a pay trade-off for any early start. (Transcript pg 33). This then was the source of his
objection to the early start. It was not a refusal to work those times per se and there is no evidence of a more general reluctance
by Mr Godfrey to restrict his working hours.

27 Clause 9(3)(a) of the relevant award, the Bakers� (Metropolitan) Award no. 13 of 1987, allows for an employer to require a
worker to work reasonable overtime at overtime rates. It would seem unwise, on the face of this, for Mr Godfrey to reject the
early Sunday start. However, this does not explain why only he, amongst the �regular� Doughmakers, was subjected to a
change in treatment. The only legitimate conclusion that I can come to is the one just expressed, namely that Mr Godfrey was
not compliant and was hence targeted.

28 The applicant acknowledges that if their member had not been one of the �regular� Doughmakers, then he would have been
subject to rotation in and out of the doughmaking positions (Transcript pg 178). The applicant�s argument is not that there has
been a repudiation of the contract by virtue of what they term a demotion. It is that Mr Godfrey�s demotion was unfair. Hence
reinstatement to the position of Doughmaker is sought as the remedy. The applicant seeks also that Mr Godfrey be paid
retrospectively to cover the period when he was paid as a Baker and to include the penalties which would have applied to the
higher rate of pay.

29 The test to be applied according to the applicant, and I agree, is to be found in the decision of the Full Bench in The City of
Canning v the Operative Painters� and Decorators� Union of Australia, W.A. Branch, Union of Workers 74 WAIG 2321. That
test is �whether when looked at objectively the appellant�s response was one open to a reasonable employer in the
circumstances�.  The respondent�s response is that acting reasonably, or a fair go all round, is a two-way street and Mr Godfrey
wanted special treatment by not wanting to work the pre 10am Sunday start. The respondent says that the other 55 Bakers need
to be taken into account as their rights may be restricted. There is no merit in these arguments. Whilst Mr Godfrey�s actions
might have been better thought through, it was the actions of Mr Pitman in the first instance which is the source of the
unfairness and which should in my view, on the balance of equity be remedied.

30 I should indicate also, as I have done so previously (Transcript pg 79), that I do not consider the offer of a doughmaking
position in July 2001 to be relevant in determining this matter. The applicant has at all times sought a permanent return to the
role of a Doughmaker for Mr Godfrey.

31 In summary, I consider that given the unfairness in his treatment, Mr Godfrey is entitled to have his pay reinstated to that of
Doughmaker. This matter has come for determination pursuant to section 44 of the Industrial Relations Act 1979. The
applicant union has asked that Mr Godfrey be reinstated to the position of a Doughmaker as if he had not left that position.
Whereas that might appear the obvious remedy, I do not consider it appropriate to tie the employer�s hands in that manner
given all the circumstances of this dispute. Firstly, Mr Godfrey was not in a particular doughmaking role at the time when the
pay penalty was imposed. Secondly, it may be appropriate to rotate the �regular� Doughmakers if done equitably. Mr Godfrey
certainly did not object to this when it occurred originally. If an equitable rotation arrangement were put into practice then it is
conceivable that in the future, Mr Godfrey�s rate of pay, like others, may be reduced when not undertaking doughmaking
duties. Thirdly, Mr Godfrey though targeted, should have continued to accept Doughmaker positions and sought redress as to
his general treatment. I say this because in coming to a decision on what remedy should apply; typically one cannot receive
reward for work not performed.

32 However, to redress the inequity in these circumstances, and for the reasons expressed, I consider that the appropriate remedy
is to return Mr Godfrey to the Doughmaker rate of pay, to then be allocated duties as required by the employer. That higher
rate of pay, which would include any penalties actually worked, calculated on that higher rate of pay, should operate from
28 March 2001. That is the date on which the penalty took effect. I will order accordingly.

_________

2002 WAIRC 05044
ALLEGED UNFAIR DEMOTION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TIP TOP BAKERIES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. CR 93 OF 2001
CITATION NO. 2002 WAIRC 05044
_________________________________________________________________________________________________________

Result Member returned to Doughmaker�s rate of pay
Representation
Applicant Mr J Ridley
Respondent Mr D Graham
_________________________________________________________________________________________________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 693

Order
HAVING heard Mr J Ridley on behalf of the applicant and Mr D Graham on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the respondent reinstate Mr Brian Godfrey to the rate of pay applicable to a Doughmaker as from 28 March 2001.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 05026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS� UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 MARCH 2002
FILE NO. CR 222 OF 2001
CITATION NO. 2002 WAIRC 05026
_________________________________________________________________________________________________________

Result Gaol Officer�s Award 1998 interpreted.
Representation
Applicant Mr P. Momber (of counsel)
Respondent Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The dispute between the parties which has been referred for hearing and determination arises out of subclause (4) of Clause 10.

� Hours of Duty of the Gaol Officers� Award 1998 No. 12 of 1968. That clause is as follows�
�(4) Each Officer shall be allowed a meal break of 30 minutes during which time Officers other than those on duty

shall be on call. Officers on guard duty shall remain on duty at their posts during such meal breaks.
The meal break shall be allowed and taken no earlier than three hours or later than 5.5 hours from the Officer
commencing work. Where an Officer is required for duty during his/her meal break and his/her meal break is
delayed beyond 5.5 hours from commencement of work, he/she shall be permitted by the Officer in Charge to
cease duty 30 minutes before the conclusion of their rostered shift providing the operational requirements of the
prison are maintained. If this is not possible the Officer may take the 30 minutes as time in lieu at a mutually
agreed time between the Officer and the employer.
Officers who are designated to supervise prisoners or remain at their work area during their paid meal break
shall at that time, if they desire, consume an ordered meal without charge.�

2 The union claims that the above wording allows a prison officer to take a meal break away from his or her place of work and if
that does not occur, the clause entitles the officer to either cease duty thirty minutes before the conclusion of the rostered shift
or take the thirty minutes as time-off-in-lieu. The Hon. Attorney General does not agree with that interpretation and states that
the clause does not provide for a meal break to occur away from the place of work as claimed.

3 Both the union and the respondent seek a true interpretation of the award. The principles to be applied in interpreting an award
are that the meaning of a provision in an award is to obtained by considering the terms of the award as a whole (Norwest Beef
Industries Limited and Another v. The WA Branch, Australian Meat Industry Employees Union (1984) 64 WAIG 2124 at
2127). If the terms of an award are clear and unambiguous it is not permissible to look at extrinsic material to qualify the
meaning of the particular provision being considered only if there is ambiguity may resort be had to extrinsic material (ibid. at
2129, 2133).

4 With this in mind, I turn to consider the clause. The first part of the subclause prescribes that each officer shall be allowed a
meal break of thirty minutes during which time officers other than those on duty shall be on call. A meal break is not defined in
the award. Giving the natural meaning to those two words suggests that a meal break is a break from the hours of duty
prescribed by subclauses (1) and (2) of the clause for the purpose of consuming a meal. During the meal break officers other
than those on duty shall be on call. The word �during� is to be taken as meaning �in the course of� and means that officers will
be either on duty or on call in the course of having the meal break. The words used do not state that the meal break is to be
taken at or away from the workplace.

5 However the balance of the first part of the subclause prescribes that officers on guard duty shall remain on duty at their posts
during such meal breaks. Both parties agree that officers no longer perform guard duty. Guard duty refers to officers on duty in
watchtowers and guards are no longer employed as such. Nevertheless, the wording in the subclause states plainly that when
officers were employed on guard duty, they remained on duty during the meal break and they also remained at their posts
during the meal break. The fact that an officer on guard duty still had the meal break despite being both on duty and at their
post shows that being on duty at their post did not mean that guards did not have a meal break. They had a meal break while
being on duty at their post.

6 The second part of the subclause provides that where an officer is required for duty during his or her meal break and the meal
break is delayed beyond 5.5 hours from the commencement of work, then the officer either ceases duty thirty minutes before
the conclusion of the shift or takes the thirty minutes as time in lieu at a later time. That wording only entitles the officer to
cease duty thirty minutes before the conclusion of the shift, or take the time in lieu, if the officer is required for duty and his or
her meal break is delayed beyond 5.5 hours from the commencement of work. The entitlement arises if an officer is required
for duty and the meal break is delayed. The entitlement is not dependant upon whether or not the meal break is taken at or
away from the place of work. It is dependant upon whether an officer is required for duty and the meal break is delayed.
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7 The third part of the subclause prescribes that officers may be designated to supervise prisoners or to remain at their work area
during their paid meal break. The use of the words �during the meal break� shows that being designated to supervise prisoners
does not mean that the officer does not thereby get a meal break. He or she still gets a meal break in the sense of a break from
the hours of duty prescribed by subclauses (1) and (2) of the clause for the purpose of consuming a meal. In the course of
having the meal break an officer may be designated to supervise prisoners.  The use of the words �on duty� and �required for
duty� in the first two parts of the subclause, and the use of the words �supervise prisoners� in the third part, suggests that
supervising prisoners is not the same thing as being on duty.

8 Further, the wording is clear that officers can be designated to remain at their work area during the meal break. Those words
specifically address the location at which the meal break can be taken, as distinct from whether the officer is �on duty�,
�required for duty� or �supervising prisoners�. The use of the word �during� means that even though the officer is designated
to remain at the work area in the course of having the meal break, the officer still has a meal break. On the wording, the meal
break is a break from duty to consume a meal and not a break away from the work area to consume a meal.

9 Therefore, the entitlement to cease duty thirty minutes before the conclusion of the shift, or take the time in lieu, arises if the
meal break is delayed and not if the officer is not allowed to take a meal break away from their place of work. The clause as a
whole shows that an officer who is �supervising prisoners� is not �on duty�. If something occurs while supervising prisoners
(the example referred to in the hearing was somebody injuring themselves) then the officer is required to respond to that event
and in doing so returns to duty.

10 The conclusion that the meal break is a break from duty to consume a meal and not a break away from the work area to
consume a meal is not inconsistent with the Reasons for Decision of Gregor C in POU v the Hon. Minister for Corrective
Services, CR137 of 1989, 69 WAIG at 2217 to which the union refers. Although Gregor C wrote that officers need a break
away from the work area (at 2227) he was not there interpreting the award. Indeed, as he makes clear, his conclusion that �it is
unreasonable to expect an officer to remain within the control room and environs of the cell block for the whole of the period
of his shift without being able to take time out� is not connected with the taking of a meal.

11 It should be noted that in this matter the Commission has been asked to interpret the wording in the award. That is not the same
issue as was before Gregor C. Further, in this matter I have been asked to interpret the clause without being told of the facts
which have lead to the dispute being brought to the Commission.

12 I have applied to the words of the clause their ordinary and natural meaning. I have found them to be clear and unambiguous. I
have not found it necessary to refer to the wording of the previous clauses to which I was taken. The result does not lead to an
absurdity or is not otherwise not in accordance with the award as a whole.

13 Therefore on a proper interpretation of subclause (4) of Clause 10. � Hours of Duty of the Gaol Officers� Award 1998 No.
12 of 1968, the claim of the union that a prison officer is allowed to take a meal break away from his or her place of work and
if that does not occur, the officer is entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time-off-in-lieu is not correct. I propose to issue a Declaration that a prison officer is entitled to either
cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty minutes as time-off-in-lieu only when
the officer is required for duty during his/her meal break and his/her meal break is delayed beyond 5.5 hours from
commencement of work. A minute of that Declaration now issues.

_________

2002 WAIRC 05070
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS� UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. CR 222 OF 2001
CITATION NO. 2002 WAIRC 05070
_________________________________________________________________________________________________________

Result Gaol Officer�s Award 1998 interpreted.
Representation
Applicant Mr P. Momber (of counsel)
Respondent Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Mr P. Momber (of counsel) on behalf of the applicant and Mr R. Bathurst (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby declares�

THAT the proper interpretation of subclause (4) of Clause 10. � Hours of Duty of the Gaol Officers� Award 1998 No.
12 of 1968 is that a prison officer is entitled to either cease duty for thirty minutes before the conclusion of the rostered
shift or take the thirty minutes as time-off-in-lieu only when the officer is required for duty during his/her meal break and
his/her meal break is delayed beyond 5.5 hours from commencement of work.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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CONFERENCES—Notation of—

PARTIES COMMISSIONER/
NUMBER

DATES MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

BHP Billiton
(BHP Iron Ore)

KENNER C
C18/2002

5/02/2002,

18/02/2002

Changes to start and finish
times for maintenance
workers.

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Stramit Building Products GREGOR C
C51/2002

21/03/2002 Termination of employment Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others

Transfield Services
(Australia) Pty Ltd

KENNER C
C15/2002

23/01/2002 Industrial action Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

L & M Radiators Pty Ltd GREGOR C
C38/2002

21/02/2002 Alleged terminations Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

A I Limited GREGOR C
C47/2002

21/03/2002 Dispute over the termination
of an employee

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

A I Construction Pty Ltd GREGOR C
C48/2002

21/03/2002 Dispute over the termination
of an employee

Concluded

Civil Service
Association & Others

Commissioner of Health SCOTT C
PSAC18/2001

29/10/2001
7/11/2001

Stop work meetings Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Activ Foundation Inc. SCOTT C
C6/2002

N/A Alleged contracting out of the
Award

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Activ Foundation Inc. SCOTT C
C30/2002

13/03/2002 Alleged termination for
serious misconduct

Concluded

Plumbers and Gasfitters
Employees' Union

Minister for Health SCOTT C
C24/2002

12/02/2002
5/03/2002
22/03/2002

Allowances and work bans Concluded

Police Union Commissioner of Police SCOTT C
PSAC4/2002

7/03/2002
13/03/2002

Alleged dispute re safety
issues

Referred

Police Union Commissioner of Police,
Western Australian Police
Service

SCOTT C
PSAC2/2002

11/01/2002 Alleged dispute re
Departmental Policy HR 12
Secondary Employment

Concluded

CORRECTIONS—
2002 WAIRC 05120

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROCCO FABIAN CANIGLIA, APPLICANT

v.
WATSON FOODS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO. APPLICATION 1317 OF 2001
CITATION NO. 2002 WAIRC 05120
_________________________________________________________________________________________________________
Result Correction Order
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________
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Correction Order
WHEREAS an error occurred in the Order dated 25 March 2002 issued in Application 1317 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the Minutes of Proposed Order dated 25 March 2002 in Application 1317 of 2001 be amended to read Order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 04995

EDITOR�S NOTE: Reasons for Decision (Extemporaneous) in No. 901 of 2001 was  Published In March WAIG
Vol. 82, Part 1, Subpart 3 at page 501.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PAM ALDERSON, APPLICANT

v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2002 WAIRC 04995
_________________________________________________________________________________________________________

Result Application for an Order for discovery.
Representation
Applicant Mr I. Morison and with him Mr C. Primerano (both of counsel)
Respondent Mr L. Tisaknis and with him Mr R. Kelly (both of counsel)
_________________________________________________________________________________________________________

Further
Reasons for Decision

1 The following are, in brief, the Commission�s Reasons for Decision in relation to each of the documents sought by the
applicant. The numbering follows the numbering in Ms Alderson�s affidavit.

(3) Given that the amalgamation of the two colleges was not premised on the alleged document dated 28 July
1980, I decline to require its production;

(4) I am not of the view that documents going to the statutory relationship, legal standing and independence of
the college relate to the issues;

(5) As for (4) above;
(6) As for (4) above;
(7) As for (4) above;
(8) I consider that these documents may refer to the function of the position held by Ms Alderson in those parts

of the reports which go to �overall operation, reports on staffing�. I would order their production provided
they are in the possession, custody or control of the respondent. If they are not, the respondent should
indicate same.

(9) I would order the production of the letter given that it includes instructions on how Ms Alderson was to
conduct herself and that she was requested to supply a copy of her job description. As with the previous
item, if the document is not within the respondent�s possession, custody or control, it should state so.

(10) I would order production of these minutes if they exist. However, I note from the affidavit of Mr O�Connell
that he is unaware of any minutes of any of the Human Resource Committee meetings and believes that
there are no minutes of any of these meetings. Accordingly, these will not be included in the Order to issue.

(11) I would not be prepared to order the documents as described in Ms Alderson�s affidavit. I note from the
affidavit of Mr O�Connell that a number of the job descriptions referred to by Ms Alderson are not job
descriptions for positions at either Kingswood College or St Columba College. I am, however of the view,
that the job description of the position of Registrar is relevant, as are the job descriptions in paragraph 6 of
the Particulars of Claim;

(12) I do not consider that the minutes requested go to the issue of Ms Alderson�s claim that her contract was for
a fixed term. They will not be included in the Order for that reason.

(13) I do not consider that the minutes requested go to the issue of Ms Alderson�s claim that her contract was for
a fixed term. They will not be included in the Order for that reason.

(14) I consider that Ms Alderson�s personnel files may contain issues relevant to Ms Alderson�s period of
employment, including the terms of her contract of employment, and would order its production in its
entirety.
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(15) The respondent makes the point, validly in my view, that Ms Alderson was not employed by St Columba
College. To that extent, I am unable to see that any correspondence from Master to the Bursar for St
Columba College would be of relevance. Nevertheless, to the extent that the correspondence refers to any
special conditions and employment arrangements for Ms Alderson I consider that they may have relevance
to the claim by Ms Alderson that her employment was of a fixed term nature. I do not consider that in
ordering their production those documents clearly go beyond or have the potential to go beyond an issue set
out in the Notice of Application. I recognise that the period for which the documents are sought embraces
some 20 years. I also note that Mr O�Connell�s affidavit is that the accountant has informed him, and that he
believes, that he has kept no correspondence file and he is unaware of any office files that contain this
correspondence. I am of the view that to the extent that that correspondence may contain material relevant
to the duration of Ms Alderson�s employment, they ought be produced, or that the respondent declare that
such documents do not exist.

(16) I consider that the Bursar�s personnel file for the applicant between 1981 and 2001 may contain material
relevant to the duration of Ms Alderson�s employment. I would order its production or if it does not exist,
require a declaration to that effect.

(17) I would not grant the Order in this form by reason of the applicant�s claim of underpayment dating only
from 30 June 1997. I would order discovery of those documents from 30 June 1997. To the extent that there
are not minutes of such a committee of St Columba-Kingswood College, a declaration should be made to
that effect;

(18) I would not grant the order in this form. I would grant an order for the records of Ms Alderson to be
discovered from 30 June 1997. I do not consider whether some staff received increases during the period
1997 to 2001 to be relevant to whether or not Ms Alderson herself received the correct entitlement
according to her contract of employment. I would however not require the documents to be provided prior
to 1998 because of the statement of Mr O�Connell in paragraph 55(d) of his affidavit.

(19) I note the affidavit of Mr O�Connell states that Ms Alderson was not employed in a position pursuant to any
award of the University of Western Australia. Nor does Ms Alderson�s claim. Accordingly I would not
grant the Order sought.

(20) I consider that redundancy payments made by the respondent to other administrative staff and academic
staff may be relevant to the claim by Ms Alderson that the redundancy payment made to her was inadequate
by reference to other redundancy payments made. I would issue an Order only to the extent of any records
showing redundancy payments made to administrative staff and academic staff for the period 1 May 1997 to
2001.

(21) I note from the affidavit of Mr O�Connell that he believes that this document does not exist. Accordingly, it
will not be included in the Order to issue;

(22) As for (21) above.
2 The respondent states in its further outline of submissions that if it is required to provide any material Ms Alderson should be

required to mutually discover material that was in its possession, custody or power as originally sought and which the
Commission contemplated. This is not an issue upon which I have provided Ms Alderson an opportunity to be heard. It will
therefore not be included in the Order to issue. However, I observe in principle Ms Alderson ought be prepared to provide
discovery to the respondent to the same extent as is set out in the Order to issue.

3 A Minute of the Order now issues. The parties are requested to advise briefly in writing, if possible by 1:30pm, Wednesday,
13 March 2002 any changes they request by way of a Speaking to the Minutes.

_________

2002 WAIRC 05021
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAM ALDERSON, APPLICANT
v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2002 WAIRC 05021
_________________________________________________________________________________________________________

Result Application for an Order for discovery.
Representation
Applicant Mr I. Morison and with him Mr C. Primerano (both of counsel)
Respondent Mr L. Tisaknis and with him Mr R. Kelly (both of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr I. Morison and with him Mr C. Primerano (both of counsel) on behalf of the applicant and Mr Tsikanis and
with him R. Kelly (both of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders�
A: THAT on or before 15 March 2002 St Columba - Kingswood College make the following documents available for

inspection by the applicant if they are within its possession, custody or control�
(1) Synod Annual Reports for St Columba and Kingswood Colleges for 1996 to 2001.
(2) The Moderator�s (Reverend John Dunn) letter dated 12 June 1997.
(3) Job descriptions for Kingswood College from 1995 to date for the positions of Registrar, Assistant Conference

Manager, Dean of Students and Manager, Finance and Administration.
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Fixed Term Contract
(4) The complete personnel files for the applicant.
(5) All correspondence from Master to Bursar for Kingswood College and St Columba-Kingswood College from

1981 to 2001 which refer to Ms Alderson�s employment duration.
(6) The Bursar�s personnel file for the applicant between 1981 and 2001.

Increase in Salary
(7) All minutes of meetings of the Salaries Review Committee and attachments from 30 June 1997 for Kingswood

College and for St Columba-Kingswood College from 1999 to 2001.
(8) All Payroll Records for Ms Alderson from 1998.

Notice and Redundancy
(9) Any records identifying the periods of notice or redundancy payments made to administrative and academic

staff for the period 1 May 1997 to 2001.
B: THAT if the above documents do not exist or are not in the possession, custody or control of the respondent, it file a

statement to that effect on or before 15 March 2002.
C: THAT the respondent provide copies of any of the documents requested by the applicant following an undertaking to pay

the respondent�s reasonable photocopying costs.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05107
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL KENNETH BRYANT, APPLICANT
v.
MR RON STANLEY/MR PETER STANLEY, WESTLAW SECURITIES P/L T/AS
COMMUNIQUE COMMUNICATIONS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1488 OF 2001
CITATION NO. 2002 WAIRC 05107
_________________________________________________________________________________________________________

Result Discovery Ordered
Representation
Applicant Mr N Friedman of Counsel
Respondent Mr W Vogt of Counsel
_________________________________________________________________________________________________________

Order
WHEREAS the applicant made application on 21 March 2002 for an order pursuant to regulation 80 of the Industrial Relations
Commission Regulations 1985 for discovery of documents; and
WHEREAS the application was heard by the Commission on 21 March 2002; and
WHEREAS the Commission has determined that the following documentation may be relevant to the claim;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT on or before the 12th of April 2002, the respondent does make available to the applicant�s solicitor for inspection,
the following documents or categories of documents which are or have been in the power, possession or custody of the
respondent:
1. The 2001 diary of Mr Ron Stanley.
2. Any document in relation to the sale/purported sale of Communique Communications.
3. Any document in relation to pre-payment for the sale of Communique Communications.
4. Any written approvals provided by Telstra for the sale of Communique Communications.
5. The employment file of Mr Michael Bryant with Communique Communications.
6. Any written communication by the respondent to their accountant relating to the employment and termination of Mr

Michael Bryant.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05226
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BERNARD ROY WORTHINGTON, APPLICANT
v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1577 OF 2001
CITATION NO. 2002 WAIRC 05226
_________________________________________________________________________________________________________

Result Order for Discovery and Particulars issued.
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS on 4 April 2002 the applicant filed a Notice of Application seeking discovery and delivery of particulars under
s.27(1)(o) of the Industrial Relations Act 1979;
AND WHEREAS the hearing into the claim by Mr Worthington that he was unfairly dismissed is listed for 17 to 19 April
2002 inclusive;
AND WHEREAS the Commission heard the parties in Chambers on 9 April 2002;
AND WHEREAS the Commission decided that an Order should issue substantially in the terms of the application and that the
hearing dates should be varied to allow time for the Order to be complied with;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

(1) THAT the hearing dates of 17 to 19 April 2002 inclusive be hereby vacated;
(2) THAT the hearing in this matter be listed for 22 and 23 April 2002 commencing at 10:30am, Monday, 22 April

2002;
(3) THAT by 4:00pm, Monday, 15 April 2002 the respondent provide to the applicant further and better particulars of

the �gross negligence and/or inappropriate and unprofessional behaviour by the applicant� referred to at paragraph
13 of the respondent�s Notice of Answer and Counter Proposal;

(4) THAT by 4:00pm, Monday, 15 April 2002 the respondent discover to the applicant all documents relevant to the
claim including but not limited to Mr Worthington�s Work in Progress sheets for July and August 2001 and details of
Mr Worthington�s banked production entitlements between 1 July 2001 and 31 August 2001;

(5) THAT Orders (3) and (4) hereof are hereby cancelled if on or before 4:00pm, Monday, 15 April 2002 an Order is
issued pursuant to s.49(11) of the Act by the Commission staying the operation of the Order of the Commission in
this matter of 22 March 2002.

(Sgd.) A.R. BEECH,
[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05054
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL SMITH, APPLICANT
v.
ARGYLE DIAMONDS PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO. APPLICATION 1696 OF 2001
CITATION NO. 2002 WAIRC 05054
_________________________________________________________________________________________________________

Result Interlocutory orders issued.
Representation
Applicant Ms Y. Henderson (of counsel)
Respondent Mr M. Fallens and Ms C. Bocsco (both of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms Y. Henderson (of counsel) on behalf of the applicant and Mr M. Fallens (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders �

(1) THAT the respondent use its best endeavours to follow up with the manufacturer the request it has
made for the manufacturer�s drawings of haulpaks such that they might be provided to the applicant
no later than 24 hours prior to the commencement of the hearing on 4 April 2002.
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(2) THAT by 10.00 am on 2 April 2002 the applicant file and serve further and better particulars of
paragraph 20 of the applicant�s Notice of Application as follows�
(a) The full particulars of each fact relied upon in support of the allegation that the applicant

was �harshly� and �unfairly� dismissed.
(b) Without limiting the generality of the preceding request, state whether it is alleged the

applicant�s dismissal was harsh or unfair by reference to one or more other alleged safety
incidents and, if so�
(i) give full details of each such alleged safety incident;
(ii) without limiting the generality of the foregoing in respect of alleged safety

incident�
(aa) state the date and location within the mine of the alleged safety incident;
(bb) identify the items of equipment involved in the alleged safety incident;
(cc) identify the notional persons involved in the alleged safety incident;
(dd) state what is alleged to have occurred.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2002 WAIRC 05022
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WALTER PELLICCIOTTI, APPLICANT
v.
LIQUID ENGINEERING INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. APPLICATION 1822 OF 2001
CITATION NO. 2002 WAIRC 05022
_________________________________________________________________________________________________________

Result Order made
Representation
Applicant Mr S Lemonis (of counsel)
Respondent Mr P Andrews
_________________________________________________________________________________________________________

Order
HAVING heard Mr Lemonis of counsel on behalf of the Applicant and Mr Andrews on behalf of the Respondent and by consent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the Respondent file and serve a Notice of Answer and Counter Proposal within 21 days from Tuesday,
12th day of March 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05134
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID RIMELL, APPLICANT
v.
MICHAEL HENRY SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED Tuesday, 2 April 2002
FILE NO. APPLICATION 1825 OF 2001
CITATION NO. 2002 WAIRC 05134
_________________________________________________________________________________________________________

Result Order for discovery
Representation
Applicant In person
Respondent Mr A Maughan (of Counsel)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Rimell on his own behalf and Mr Maughan of counsel for the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

The parties to file and serve a copy of their lists of all relevant documents in their possession, custody or power within
21 days of 21 March 2002. In particular all documents that are relevant to the issue whether MHS (Concord) Pty Ltd or
Michael Henry Services Pty Ltd was at all material times the Applicant�s employer should be discovered.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05166
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIRSTEIN FENTIMAN, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 25 MARCH 2002
FILE NO/S. APPLICATION 1941 OF 2001
CITATION NO. 2002 WAIRC 05166
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Ms H Ketley of counsel
Respondent Mr T Adams
_________________________________________________________________________________________________________

Direction
HAVING heard Ms H Ketley of counsel on behalf of the applicant and Mr T Adams on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

(1) THAT the applicant shall give an informal discovery by serving its list of documents by 29 March 2002.
(2) That the respondent shall give an informal discovery by serving its list of documents by 5 April 2002, including but

not limited to the following documents�
1. The applicant�s personnel file, including pre-employment medical documentation;
2. Gantt chart for the video conference project report (�VC Report�) prepared for 22 October 2001;
3. 2 network diagrams for the VC Report � (Visio diagrams)

(i) APG WAN Diagram
(ii) APG Proposed VC Project System Diagram

4. Email correspondence between the applicant and Trent Parker from Visual Communications Group (Friday
19 October 2001) and Anthony Yong, SCR (Friday 19 October 2001);

5. Notes of the applicant in relation to the VC Report which were left on her desk on the date of the dismissal,
containing the following;

(i) Section 4.3 of document � Tandberg Global Presence Program.
(ii) Section 6.4
(iii) Section 8

6. The respondent�s policies and procedures regarding video conferencing.
(3) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

(4) THAT the applicant file and serve any signed witness statements upon which they intend to rely no later than
19 April 2002.

(5) THAT the respondent file and serve any signed witness statements upon which they intend to rely no later than
1 May 2002.

(6) THAT the parties file and serve upon one another any signed witness statements in reply upon which they intend to
rely by 8 May 2002.

(7) THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05110
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY WHITING, APPLICANT
v.
WAYNE GILL, SUPERVISER, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO. APPLICATION 1974 OF 2001
CITATION NO. 2002 WAIRC 05110
_________________________________________________________________________________________________________

Result Name of respondent amended by consent
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Crossley on behalf of the Applicant and Mr W Gill on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent in the application be amended to �Motor One Group�.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2002 WAIRC 05209
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED TUESDAY 9 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05209
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr N Irvine (as agent)
Respondent Mr K Trainer (as agent)
_________________________________________________________________________________________________________

Order
WHEREAS on 8 March 2002 the applicant applied to the Commission pursuant to Regulation 80 of the Industrial Relations
Commission Regulations 1985,

�for an order that the respondent produce for inspection by the applicant any book, paper or other document in the
possession, power or control of the respondent relating to or containing anything relative to the matters in issue between
them.
In particular documents relating to the following projects�
John Oakey Davies II Project, Return to Splendor Project, Urban Art in the Park Project, Port Kennedy Scientific Park
Project, Botanics and Colours Project�;

AND WHEREAS on 28 March 2002 the Commission convened a hearing between the parties in relation to Regulation 80 of the
Industrial Relations Commission Regulations 1985;
AND WHEREAS the Commission is of the view that the application to produce documents is too broad in its current form and too
oppressive on the respondent;
AND WHEREAS the Commission is of the view that limited discovery of documents should occur and is fair and just in relation to
the nature of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT the respondent provide the following information to the applicant by no later than 15 April 2002�
(a) The initiator of each of the projects identified in the application;
(b) The identity of those persons who negotiated each of the projects identified in the application;
(c) The project value of each of the projects identified in the application;
(d) The person who signed off on the projects identified in the application.

(Sgd.) J.L. HARRISON,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05131
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 28 MARCH 2002
FILE NO/S. P 27 OF 2001
CITATION NO. 2002 WAIRC 05131
_________________________________________________________________________________________________________

Result Order for Discovery
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80 E of the Industrial Relations Act 1979; and
WHEREAS on the 25th day of March 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties and dealing with scheduling matters; and
WHEREAS at the conclusion of that conference an order for mutual discovery was made;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT by the 15th day of April 2002 the parties shall provide mutual discovery by affidavit of all documents in their
custody, control or possession relevant to the matter before the Public Service Arbitrator. This shall not, however, include
provision of the Hedges Report or any draft of that report.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
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1 ANDERSON J:  This is an appeal in which there is an application for an order to stay a decision of the Commission in Court

Session, dated 22 March 2002, to make an award in the exercise of its powers under s 23(1) of the Industrial Relations Act
1979 (WA) binding on the applicant.  The award is, broadly speaking, in the same terms as an industrial agreement dated
24 August 2001 entered into between another company in the Burswood group, Burswood Resort Management Ltd, and the
respondent.

2 The main ground, though not the only ground, of appeal comes down to a complaint that the Commission in Court Session
justified the making of the award on the basis that the applicant had been incorporated so as to avoid the binding effect of the
Burswood Resort Management Ltd agreement, or that one of the reasons, and not an insubstantial one, for the incorporation of
the applicant was to avoid the binding effect of that agreement.

3 The facts, briefly stated, are that the applicant was incorporated about a month after the Burswood Resort Management Ltd
industrial agreement was registered, and it was incorporated as a wholly owned subsidiary of Burswood Ltd, the holding
company within the Burswood group of companies.  After the applicant was incorporated, it took over some of the employees
of Burswood Resort Management Ltd who were engaged in the catering and entertainment aspect of that company's business,
leaving other employees who were engaged in the provision of gaming services with Burswood Resort Management Ltd.

4 The applicant was incorporated to engage in the industry of restaurant and catering services and was therefore bound by the
common rule award known as the Restaurant, Tearoom and Catering Workers Award of 1979.  The union, the respondent in
this case, complained that the incorporation of the applicant and the shifting of some, most or perhaps all of the employees
engaged in the food and beverage side of Burswood Resort Management Ltd's business, across to the applicant was simply a
device to avoid the burden of the agreement in relation to those employees or, at any rate, that this was a not insubstantial
reason for the new arrangement.

5 The Commission in Court Session found there to be what might be described as an "actionable inequity" in the treatment of the
transferred workers because the incorporation of the applicant was, as the Commission in Court Session found, for the purpose
of reducing the terms and conditions of the employment of staff.  That finding is found in pars 48 and 68 of the Commission in
Court Session's reasons for decision.

6 The applicant pleads in its grounds of appeal that there was no or no sufficient evidence to support such a finding.  Essentially,
the applicant argues that the inference that the corporate rearrangement was a device to avoid the burden of the agreement on
its business operations was not open to the Commission in Court Session.  It may be accepted that this appeal ground raises a
question of law.

7 Mr Caspersz on behalf of the applicant also points out that the Commission in Court Session justified its decision to make a
special award binding on the applicant by finding, for example, that the applicant was merely the agent of Burswood Resort
Management Ltd; and that the circumstances were such as to allow the Commission in Court Session to pierce the corporate
veil, that is, that the Commission in Court Session was entitled to hold that the applicant is merely a paper charade to hide the
true identity of the employer of the workers.  Mr Caspersz pointed out that the Commission in Court Session justified its
decision to make a special award by reference to what is known as principle 10 of the wage fixing principles, holding that that
principle applied to the circumstances of this case.

8 Mr Caspersz argued that there was no basis for these findings which either involved a misapplication of legal principle, or in
the case of the application or purported application of principle 10, a failure to make basic findings required to be made before
that principle could be invoked.

9 Accepting all of the matters raised by Mr Caspersz to be arguable, what is before me today is an application for a stay of the
Commission's orders, and it must be borne in mind that the court will not grant a stay of the Commission's orders except in
exceptional circumstances.

10 The reasons for that have been often stated, and there is no need for me to state them again.  Notwithstanding the many points
made by Mr Caspersz concerning the prospect of the appeal ultimately being successful, the question remains on this
application for a stay of proceedings - that is, a stay of the award made by the Commission in Court Session in the purported
exercise of its powers under s 23(1) of the Industrial Relations Act - whether I am persuaded that there are exceptional
circumstances to stay that award.  I am not so persuaded.

11 The consequences of the Commission's order in the form of the award is that certain of the applicant's employees will receive
more advantageous terms of employment in certain circumstances than would otherwise have been the case had the award
been not made.

12 They are, so far as I understand the facts, not by any means all of the applicant's workforce although exactly how many
employees the applicant presently has is a little unclear.  There is evidence that the applicant intends to bring over, if I can use
that expression, from Burswood Resort Management Ltd, a great deal more staff than presently are on its books, and it may
also recruit and engage staff not presently employed within the Burswood group.  Not all of these staff will be paid under the
old common rule.  It is not the intention of the applicant to employ these staff under the old award.  There is affidavit evidence
to the effect that the applicant intends to employ a large number of people in the not too distant future on terms not less
advantageous than the terms of the Burswood Resort Management Ltd agreement.  There is no evidence that the applicant
cannot bear the burden of the new award, and the evidence to which I have just referred stands as some evidence to the
contrary.  No exceptional circumstances can therefore be found in that aspect of the matter.

13 I accept, for present purposes, that the appeal grounds as developed in argument by Mr Caspersz are plainly arguable, but I
cannot say that the applicant's case is so strong that this of itself would constitute exceptional circumstances.  There may be
cases in which the decision below is so obviously wanting in merit that the strength of the applicant's case is in itself an
exceptional circumstances, but this is not a case within that category, and there are not really any other matters that do qualify
as exceptional circumstances.
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14 Mr Caspersz made much of the fact that there were findings of unconscionable and inequitable conduct by the Commission in
Court Session, findings which, in effect, held the applicant, or someone within the Burswood group, guilty of moral turpitude
in the devising of this corporate arrangement.  Whether the decision of the Commission in Court Session goes that far I do not
say at present, but even if it were so, a stay of the award would not affect that matter, so that is not, as I see it, an exceptional
circumstance justifying a stay of proceedings.

15 I am not really impressed with the force of the argument that the new award will cause the applicant to suffer irremediable
losses in the form of lost business opportunities pending the appeal if a stay is not granted.  Neither do I believe that the fact
that administrative resources may be wasted in converting to the new award and converting back again should the appeal be
successful is an exceptional circumstance.  I would venture to suggest that that administrative burden is an ordinary
consequence of orders of this kind made in this field.

16 They are my reasons for concluding that this case does not present exceptional circumstances such as to justify an order that
the award made by the Commission in Court Session be stayed pending the hearing of the appeal, and the application must be
dismissed.

2002 WAIRC 05493
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, APPELLANT
-v-
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE ANDERSON
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S IAC 5 OF 2002
CITATION NO. 2002 WAIRC 05493
_________________________________________________________________________________________________________
Result Application for stay of order pending appeal � Application dismissed
Representation
Appellant Mr T H F Caspersz & Mr D F Parker (both of Counsel)
Respondent Mr D H Schapper (of Counsel)
_________________________________________________________________________________________________________

Order
Having heard Mr T H F Caspersz and Mr D F Parker (both of Counsel) for the Appellant and Mr D H Schapper (of Counsel) on
behalf of the Respondent, THE COURT HEREBY ORDERS THAT:

The Application be dismissed.
JOHN SPURLING,
Clerk of the Court.

FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 05462

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DEZE BUCU, ALFRED KEITH HAYNES, JOSE JUJUNOVICH, BRIAN CONNORS,

APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED THURSDAY, 2 MAY 2002
FILE NO/S. FBA 59 OF 2001
CITATION NO. 2002 WAIRC 05462
_________________________________________________________________________________________________________
Decision Dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami

(of Counsel), by leave
_________________________________________________________________________________________________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed four appellants against the whole of the decision of Commissioner Wood, given on

19 November 2001 in matters numbered 789, 790, 817 and 849 of 2000. The appeal is brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter called �the Act�). The order appealed against is an order that
applications made by the abovenamed appellant employees against the abovenamed respondent employer be dismissed. The
appeal is made on the following grounds (see pages 2�3 of the appeal book (hereinafter referred to as �AB�)):-

1. �The learned Commissioner erred in law in that he failed to adequately set out the findings of fact on which his
conclusions depended and the reasoning processes which led to those conclusions in that:-
(a) the termination of the Applicants was pursuant to section 40 of the Minimum Conditions of Employment

Act 1993 (MCEA) on the ground of genuine redundancy even though the learned Commissioner found as a
fact that the maintenance work undertaken by them was subsequently performed by contractors;

(b) the Respondent had complied with the Common Law requirement to discuss the prospective redundancies
with the Applicants by firstly in 1998 discussing with them the need for change in general terms and by
secondly entering into extensive discussions with their union regarding redundancies prior to Commissioner
Kenner�s redundancy order in early April, 2000;

(c) section 41 MCEA had been complied with by the Respondent even though, on all the evidence, there was
no discussion between Mr. Terry Halgavsen, Mr. Vince Gain and each of the Applicants individually on the
17 May, 2000 (or at all) concerning the criteria set out in sub-section (2) of that section;

(d) no unfairness arose in the making or implementation of the Respondent�s decision to close the main
workshop and abolish the Applicants� positions even though the learned Commissioner found as a fact that
the Respondent did not engage in any or any adequate selection process;

(e) the applicants had failed to discharge the onus of proving that others (shift fillers or contractors) should
have been selected for redundancy in preference to them had the Respondent employed pre-determined and
fair selection criteria

(f) the applicants had failed to prove a connection between�
(i) earlier pressure from management for them to enter into WPA�s;
(ii) the cessation of all their overtime and its re-allocation to contractors;
(iii) the Respondent�s antipathy towards the applicants� union;
(iv) the granting of a redundancy order by Commissioner Kenner to the Respondent on the 4 April,

2000;
(v) their unexplained return to the main workshop shortly before it was closed on the 17 May, 2000,

when the Respondent claimed no intention at that stage to close the main workshop, and
(vi) the Respondent�s discrimination of the applicants in favour of more expensive contractors, and their

termination, even though on the evidence a reasonable inference could be drawn that the closure of
the main workshop was to effect their termination and not to save costs or reduce the Respondent�s
workforce size;

and their termination, even though on the evidence a reasonable inference could be drawn that the closure of the
main workshop was to effect their termination and not to save costs or reduce the Respondent�s workforce size;
(g) the Respondent was unlikely to be in a position to effect alternate employment for the applicants even

though some shift fitters were employed after their termination, and
(h) the termination of the of the applicant Connor was fair even though he was certified fit for light duties only

under section S4AA of the Workers� Compensation & Rehabilitation Act, 1981 as amended at the time of
termination.

2. The learned Commissioner failed to make any or any adequate finding of fact as to whether�
(a) after the 17th May, 2000 the Respondent allocated their duties or any of them to contractors or shift

workers;
(b) the applicants or any of them were qualified and able to perform such maintenance work and should have

been offered an opportunity to undertake same, and
(c) the Respondent�s failure to offer them such work or to give them any preference for re-employment to

perform those duties was in all the circumstances unfair.
3. The learned Commissioner erred in law in failing to find that the applicants were unfairly dismissed given the

Respondent�s proven lack of prior consultation with the applicants, its failure to engage in any selection process,
the return of the applicants to the main workshop shortly before its closure and its failure to consider them for or
employ them in alternate duties or offer them any preference for re-employment�.

APPLICATION TO ADJOURN
2 At the commencement of the hearing of this appeal, an application was made, on behalf of the appellants by Mr B F Stokes,

the agent for the appellants, to adjourn the hearing of the appeal because the respondent�s list of authorities and list of the
numbers of transcript pages to be relied on, and 11 pages of submissions were received by him three hours after the time had
expired for filing the same, at 3.02 pm on Friday, 15 March 2002 when the appeal was listed for hearing on
Monday, 18 March 2002 at 10.30 am. In addition, Mr Stokes submitted that there were 42 pages of transcript referred to by the
respondent to which the appellants had not referred or was not referring. He said that he had read the entire transcript before he
drafted the grounds of appeal, but he did not have time to get to the Commission to read the transcript on Friday, 15 March
2002. His written notes were not detailed enough and he would not have time to have access to the transcript at the
Commission on Friday, 15 March 2002. There would, of course, be time on the morning of the hearing. He also sought to
adjourn, because, put simply, he was not ready to proceed. In short, this was said to allow insufficient time over the weekend
to allow the submissions and authorities to be considered.

3 First let me observe that there were two days and more available for him to work on this matter including the authorities and
submissions over the weekend before the matter was heard. Working over weekends in order to prepare a case is certainly not
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unexpected in relation to the duties of advocates and I am surprised that the availability of those two days for preparation was
ignored.

4 Second it was the duty of the advocate to take adequate notes at first instance if his principal could not afford transcript, so that
there would be a proper record available in order to prepare for any appeals.

5 Third, the written submissions did not, on any major basis, go beyond the grounds of appeal. Further, the direction requiring
the provision of an outline of written submissions and a list of authorities from one side to the other is not meant to be a
substitute for the proper preparation of the case by one party or the other.

6 In my opinion, there was ample opportunity, after the submissions were made available, indeed more than 48 hours, and the
time could and should have been used by the agent to prepare. Advocates are expected to prepare adequately to discharge their
duties and to ensure that they have the requisite material including a library or other access to authority to do so.

7 The application had, in my opinion, no merit and should not have been made. In any event, it was remediable, if it were at all
necessary to do so, which was not the case, by allowing the agent for the appellants to lodge a written reply, which the Full
Bench so allowed.

APPLICATION TO AMEND
8 At the hearing of this appeal, the Full Bench raised with Mr Stokes, the advocate for the appellants, obvious ambiguity in

ground 1 of the grounds of appeal.
9 The ambiguity was because whilst the clearest meaning of the ground was an allegation that inadequate reasons for decision

were provided, so that by implication, the statutory duty to provide reasons for decision was not complied with, the particulars
had a flavour of allegation of errors in fact finding or errors in failing to consider relevant factors.

10 Mr Stokes then made application to amend ground 1 to allege in the alternative that errors in fact finding had occurred.
11     The application was opposed by Mr Power (of Counsel) for the respondent on the basis that at a late stage the appellants were

seeking to argue an appeal on an entirely different basis, in effect a new and different appeal. In any event, the proposed
amendment would still, in my opinion, have led to ambiguity, if not confusion. It was quite clear, particularly in a jurisdiction
where the ability to compensate in costs for an adjournment is limited, that it would be unjust to the respondent to permit such
a major amendment at such a late stage in the proceedings. I would add that whilst the Commission is not a court of pleading,
that the grounds of appeal must be drafted so as to enable the other side to know what case it faces on appeal. Regulation 29(2)
and (3) of the Industrial Relations Commission Regulations 1985 (as amended) reinforce that. For that reason, I joined in the
decision to dismiss the application to amend.

BIAS
12 In the course of proceedings, the agent for the appellants made an oral application that a member of the Full Bench,

Commissioner S J Kenner, should disqualify himself from further hearing the appeal. Submissions were made and heard and
Commissioner S J Kenner declined to disqualify himself from sitting on the Full Bench to hear the appeal. Insofar as it is
competent, necessary or appropriate for me to express an opinion I concur with the decision of Commissioner S J Kenner.

BACKGROUND
13 The four abovenamed appellants, who were employed by the abovenamed respondent, alleged that they were unfairly

dismissed on 17 May 2000 by the respondent and each claimed reinstatement or 26 weeks� compensation.
14 They allege that they were unfairly dismissed because:-

(a) There was no consultation regarding redundancy prior to the terminations.
(b) There was no opportunity to apply for other positions within the company.
(c) There was no opportunity to become a contractor doing maintenance work for the company.
(d) There was no real redundancy as the workshop is still operating.
(e) The maintenance work of the company was still required to be done and was being done by contractors.

15 Further, one of the abovenamed appellants, Mr Connors, claimed that there was a summary dismissal and that at the time of
the termination he was on light duties following a lower back injury sustained on 24 January 2000.

16 Mr Bucu had worked for the company for 19 years and one month and was employed as a fitter/welder in the main workshop.
Mr Haynes had been employed for 10 years and seven months and was a boilermaker/welder in the main workshop.
Mr Jujunovich had been employed for 23 years and four months and was a boilermaker/welder/fitter in the main workshop,
and Mr Connors was employed for 16 years and five months as a fitter/first class welder in the main workshop. Each claimed
that he was employed under the terms of the Metal Trades (General) Award 1966.

17 The respondent alleged that they were employed pursuant to orders of Commissioner Kenner issued on 4 April 2000, these
orders being the Midland Brick Company (Maintenance) Order 2000 and the Midland Brick (Maintenance � Redundancy)
Order 2000. It is common ground that, following conciliation, the orders relating to the redundancy and retrenchment of
employees including the abovenamed appellants were made to reflect an agreement reached between the respondent employer
and unions ((ie) organisations representing employees including the organisation representing the appellant employees). The
Commission made a finding that they were aware that the relevant organisation was representing the appellants in these
proceedings, before Commissioner S J Kenner.

18 The appellants alleged that the redundancies were implemented pursuant to the second order. They alleged further that the
order provides that where management decides that a section or area is to be �outsourced/subcontracted� or closed within the
existing employees being made redundant, the company is to simply inform the employees of the decision and then make
payments in accordance with the order at the time of termination of employment.

19 It was not in issue, at first instance, that the orders covered the employment of the applicants. The applicants, however, said
that their termination was not a redundancy. Accordingly the Commission listed the matter for hearing, in the first instance, on
the issue of whether there was a redundancy. The Commissioner at first instance found that each of the applicants was made
redundant, and the question then arose as to how to deal with the remainder of the merit of the applications. In paragraphs 29,
30, 31, 32 and 33 (pages 46-47 (AB)) the Commissioner at first instance observed that he had already formed the view that
s.41 of the Minimum Conditions of Employment Act 1993 (hereinafter referred to as �the MCE Act�) had been complied with
to the extent that each applicant was advised as soon as practical after the decision to make their jobs redundant was taken. It
was clear from his findings that they had been made redundant, that their jobs had gone, that the workshop was closed down,
that the contractors had not taken over their jobs and this was against the general background of reduction of costs and staff at
Midland Brick.
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20 The issue raised by the applicants was that there had been no opportunity to become contracted doing the maintenance work
for the company. Thus, the unchallenged evidence was that the number of contractors had reduced substantially on site. The
applicants had not sought to apply for work with the contractor.

21 The matter then came on for the Commission to deal with the question of the unfairness, or otherwise, of the dismissals on
17 May 2000 and reasons for decision in relation thereto issued on 19 November 2001.

22 The grounds for claiming unfair dismissal were similar in that each said:-
(a) There was no consultation regarding redundancy prior to termination.
(b) There was no opportunity to apply for other positions within the company.
(c) There was no opportunity to become a contractor doing maintenance work for the company.
(d) There was no real redundancy since the workshop was still operating.
(e) The maintenance work of the company was still required to be done and was being done by contractors.

23 The Commissioner at first instance observed that the �bulk of what is yet to be determined is whether in simple terms the
applicants should have been chosen or someone else� (see page 50 (AB)).

24 At page 52 (AB), the Commissioner held that there was no evidence brought forward by any of the applicants to satisfy a
finding that someone else should have been chosen instead of them, and that they had simply failed to make out their case in
that regard. He also held that the applicants were covered by the order of Commissioner Kenner of April 2000 and their
redundancy payments were prescribed in that order. He said that this was very clear and apparent from his earlier reasons for
decision. He also held that the applicants, notwithstanding their argument of the contrary, had been informed of the order of
Commissioner Kenner and that they were also part of the main workshop to which the order applied.

25 The Commissioner also held that irrespective of the earlier redundancy order of the Commission the respondent was bound to
comply with the MCE Act and he held that the respondent had complied with the requirements of the MCE Act. The reasons
for so finding were advanced at paragraph 22 (page 53 (AB)).

26 The Commissioner also dealt with the Workers� Compensation and Rehabilitation Act 1981, s.84AA. He held that s.84AA did
not provide job protection for Mr Connors for 12 months.

GROUNDS OF APPEAL
27 There is a statutory duty on the Commission to give reasons for decision imposed by s.35 of the Act.
28 It is not necessary that the reasons for decision deal with every matter which might have been raised in the proceedings. It is

enough that the findings and reasons deal with the substantial issues upon which the decision turned (see FMWU v FCU and
Others (1985) 65 WAIG 2033 at 2034 (IAC) per Brinsden J).

29 The reasons for decision must be such that a person understands why a decision went against her/him and, in particular,
whether it involved errors of fact or law. Therefore, the decision should involve the setting out of the Commissioner�s
understanding of the relevant law, any findings of fact on which its conclusions depend (especially if those facts are in dispute)
and the reasoning processes which led to those conclusions. This should be done in clear and unambiguous language (see
Ruane v Woodside Offshore Petroleum Pty Ltd (1991) 71 WAIG 913 at 914 and Dornan and Others v Riordan and Others
95 ALR 451 at 455�460).

30 A failure to state reasons for decision as required by s.35 and defined in Ruane v Woodside Offshore Petroleum Pty Ltd (op
cit) and Dornan and Others v Riordan and Others (op cit) constitutes an error of law, which will be corrected on appeal.

31 In this case, the Commissioner at first instance gave two sets of detailed reasons for his decision to find a redundancy and his
decision to dismiss the application.

32 I now turn to the particulars of the allegations that the reasons for decision were deficient.
Ground 1
33 Ground 1(a) is in fact an allegation that the Commissioner at first instance erred in the finding which he made that

maintenance work undertaken by the appellants, for the respondent, was subsequently performed by contractors because he
failed to find that there was a �genuine redundancy� which the termination of the appellants was �pursuant to section 40 of the
Minimum Conditions of Employment Act 1993�.

34 The fact of the matter is that the Commissioner found that the applicants were made redundant. He made it clear in evidence
that he accepted the evidence of Mr Ryan in preference to that of the applicants on certain issues (see page 46, paragraphs 27�
29 (AB)), but his findings were based on their evidence too, and he expressed this.

35 Having canvassed the evidence in those paragraphs and clearly identifying the evidence of the use of contractors, and the
evidence that the �majority� of the work ((ie) which was previously performed), was no longer being performed, the main
workshop having been closed and �redeployed�, the Commissioner found that there was a redundancy within the meaning of
s.40 of the MCE Act.

36 Significantly, in that evidence, there was the evidence of Mr Ryan that 50% to 70% of the work previously done by the main
workshop is not done by anyone anymore. He also found that their jobs had been made redundant and that, implicit in that
finding, he said, was �the view� that contractors had not taken over their positions (see paragraph 31 of page 47(AB)). Counsel
for the respondent drew our attention to that passage.

37 It must be borne in mind that ground 1(a) alleges that the Commissioner at first instance erred in law because he failed to
adequately set out the findings of the fact on which his conclusions depended on the reasoning processes which led to those
conclusions. Then as a particular, he says that that failure was constituted by the fact that the applicants� employment was
made pursuant to s.40 of the MCE Act, on the ground of genuine redundancy, even though the Commissioner found as a fact
that the maintenance work undertaken by the appellants were subsequently performed by the contractors.

38 There was no finding that the maintenance works undertaken by the applicants were subsequently performed by contractors. In
fact, the Commissioner made a finding, (see paragraph 31, page 47(AB)) that the contractors had not taken over the positions
of the appellants. Further, the Commissioner did not make a finding at all based on the complaint which was made in this
ground. The finding which he has alleged to have made, he did not make, and the ground is misconceived and has no merit.

39 There is no challenge in the grounds as they are framed to the adequacy of the reasons given for the finding of redundancy as
defined in s.40 of the MCE Act.

40 I do agree with the submission that in order to properly express a finding that there was a redundancy as defined in the MCE
Act, s.40, the Commissioner had to find:-

(a) That the employees were no longer required by the employer to continue doing a job. He so found.
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(b) That the employer has decided that the job was not to be done by another person. It is clear enough from the reasons
that he so found.

(c) That this occurred for a reason that is not a usual reason for change in the employer�s workforce. That was not
expressly found but was found by implication from the findings expressed.

(d) There was however no finding in the terms alleged in ground 1(a) (see also paragraphs 31 and 32 (page 47(AB)) and
paragraph 2 (page 49(AB))).

41 I am not persuaded that there is any merit in that ground for those reasons.

Ground 1(b)
42 Ground 1(b) alleges that the respondent had complied with the common law requirement to discuss prospective redundancies

with the applicants by discussing with them the need for change in general terms, and secondly, by entering into extensive
discussions with their union regarding redundancies prior to Commissioner Kenner�s redundancy order in early April 2000.

43 This does not at all constitute an allegation that there was inadequacy of reasoning. Again it has the appearance of an
allegation of an error in findings of fact.

44 Counsel for the respondent drew our attention to paragraph 30 (pages 46�47 (AB)) of the reasons for decision where clear and
specific findings were made about the advice of, and processes and likely changes, including redundancy which were to occur
with specific reference to the processes and discussions in which the union representing the appellants was involved and
unions were involved on behalf of employees, including the appellants.

45 The Commissioner at first instance therefore gave perfectly clear reasons for the finding which he made, that the appellants
were being informed of imminent redundancies and were aware of them.

Ground 1(c)
46 I now turn to ground 1(c). By that ground it is alleged there was deficiency in the reasoning expressed for the conclusions

reached in that s.41 of the MCE Act had been complied with by the respondent even though on all of the evidence there was
no discussion between Mr Terry Halgeson, Mr Vince Garn (sic) and each of the applicants individually on 17 May 2000 (and
all concerning the criteria set out in s.41(2) of the MCE Act.

47 Again that is a complaint as to an error in a finding of fact.
48 Even if it is not, the Commissioner makes it clear that the crux of Mr Bucu�s complaint was that he was paid an inadequate

redundancy payment.
49 Reasons concerning his findings as to the compliance with s.41 of the MCE Act are expressed in detail and clearly at

paragraphs 20 and 21 (page 53(AB)) and were quite adequate.

Ground 1(d)
50 I now turn to ground 1(d).
51 By that ground it is alleged that there was a deficiency in the expression of findings and reasons in that no unfairness arose in

the making of or implementation of the respondent�s decision to close the main workshop and abolish the applicants�
positions, even though the learned Commissioner found, as a fact, that the respondent did not engage in any or any adequate
selection process. As Mr Power submitted it is manifest that no such finding was made. In any event, this again is a particular
which alleges an error in a finding of fact, putting it at its best.

52 Further, the Commissioner found that the respondent, having closed the workshop, was not likely to be in a position to effect
much by way of alternative employment for the applicants, a finding which was not challenged on appeal.

53 The Commissioner also refers to the order made in the Commission by consent to provide for redundancy payments to which
the appellants� union and the respondent were parties.

54 I refer also to the findings which I have already referred to in paragraph 29 (page 46 (AB)) and paragraph 32 (page 47 (AB)),
as well as paragraph 21(page 53 (AB)) of the supplementary decision of the Commissioner at first instance where
unchallenged findings were made as to the negotiations between the respondent and unions, the order of
Commissioner S J Kenner, referred to above, and offers of counselling and out placement services to employees, including the
appellants.

Ground 1(e)
55 By this ground, it is alleged that the reasons are deficient in that the Commissioner at first instance had concluded that the

applicants had failed to discharge the onus of proving that others (shift fitters or contractors) should have been selected for
redundancy in preference to them, had the respondent employed predetermined selection criteria. There was no challenge to
this primary finding of fact which was clearly made and the reasons for which were clearly given.

Ground 1(f)
56 This ground is expressed again more as an attack on findings of fact than as a complaint about the inadequacy or otherwise of

reasons.
(a) As to ground 1(f)(i), the Commissioner at first instance found:-

�The case run by the applicants, is a suspicion that the company was trying to get rid of them, because they refused
to sign workplace agreements, or were too old. This part of the applicant�s case has simply not been proven�.

(b) The Commissioner clearly characterised the case run by the applicants as a suspicion, (I emphasise the word
�suspicion�), that the company was trying to get rid of them because they were too old or because they refused to
sign workplace agreements. In the absence of any cogent submission, (which there has not been), that the case was
run not on the basis that it was a not suspicion, there is no apparent requirement for any more detailed finding. The
Commissioner found, therefore, that the standard of proof had not been satisfied and adequate reasons were given for
so finding which were not challenged.

(c) Again there was no finding in the terms alleged in ground 1(f)(ii), paragraphs 27, 31 and 32 (pages 46-47 (AB)) for
the reasons of the decision, contain relevant and adequate findings which were also not challenged.

(d) No finding was made in the terms alleged in ground 1(f)(iii).
(e) As to ground 1(f)(iv), insofar as to make it necessary to make any finding, such a finding was adequately covered by

the findings in paragraph 30 (pages 46-47 (AB)), where relevant and adequate findings were made referring to
Commissioner S J Kenner�s order, as part of the processes which is included in negotiation and indeed conciliation
relating to redundancies (and retrenchments).
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(f) Insofar as it was necessary to make any finding this was adequately covered by the findings in
paragraph 30 (pages 46�47 (AB)).

57 As to ground 1(f)(v) that is dealt with in paragraphs 31 and 32 (page 47 (AB)) and paragraph 20 (pages 52-53 (AB)) to which I
have already referred above. There is no merit in that ground.

58 As to ground 1(f)(vi), that ground has already been dealt with in the conclusions which I have reached in relation to
ground 1(f)(i) to (v). There is no merit in that ground.

Ground 1(g)
59 By this ground, it is alleged that the reasons were defective in that the respondent was unlikely to be in a position to effect or

terminate employment for the applicants even though the shift fitters were employed after their termination.
60 Again this was not a particular of the allegation that the reasons expressed were deficient. Further at page 53 (AB),

paragraph 21, the Commissioner at first instance clearly makes findings which seem to him that there was little scope to
employ.

61 He clearly also finds that the order by its contents, and the fact of the negotiations which led to its making, in any event,
clearly emerged and covered the circumstances in which the applicants were placed, namely redundancy.

Ground 1(h)
62 I do not understand this ground.
63 The Commissioner made findings on Mr Connor�s evidence and that of the progress medical fitness certificate, at the time of

his termination, that he was on light duties, and was assessed as being fit for restricted duties (see page 508 of the transcript at
first instance).

64 The Commissioner found that s.84AA of the Workers� Compensation and Rehabilitation Act 1981 did not operate as a
prohibition of the termination of the employees� employment. The decision of Hutchinson v Cable Sands (WA) Pty Ltd (1999)
79 WAIG 951 (FB) was applied and the meaning in it adopted in support of that finding.

65 I do not see how the reasons in respect to the finding that s.84AA of the Workers� Compensation and Rehabilitation Act
1981 did not prohibit the termination of Mr Connors� employment, were not adequately expressed because they were the
submissions that the law might have been otherwise irrelevant to the ground.

Ground 2
66 That ground is essentially a complaint that no finding or adequate findings of fact were made. They are similar complaints to

ground 1. The findings on pages 53, 55 and 56 (AB) adequately dispose of that ground.
Ground 3
67 This ground can be simply disposed of. The ground is misconceived. It impliedly alleges errors based on findings of fact

which are impliedly criticised. However, the primary findings of fact themselves are not at all challenged so that there can be
no basis in the allegation contained in that ground. The ground is simply not made out.

COMMISSIONER S J KENNER:
68 By this appeal the four appellants challenge a decision of Wood C, in which decision he dismissed unfair dismissal

applications brought by them at first instance.
69 The grounds of appeal as filed, and which stood for the purposes of the prosecution of this appeal, at grounds one and two,

allege that the Commission at first instance, failed to adequately set out findings of fact and its reasoning processes leading to
conclusions reached by it, in dismissing the appellant�s claims. Ground three of the grounds of appeal, is somewhat different
and for the reasons expressed by the President with which I agree, it must fail.

70 As to grounds one and two, it is well settled that by s 35 of the Industrial Relations Act 1979 (�the Act�) the Commission is
obliged to give reasons for its decisions. The extent of this duty is set out and explained in Ruane v Woodside Offshore
Petroleum Pty Ltd (1991) 71 WAIG 913 at 914. For the reasons expressed by the President and with which I agree, the
Commissioner at first instance did not fall into error by failing to comply with the duty imposed upon him by s 35 of the Act,
in the context of the principles explained in Ruane.  I would therefore dismiss the appeal.

71 The other matter necessary for me to deal with, was the application made by the industrial agent for the appellants Mr Stokes,
that I disqualify myself from sitting on this Full Bench, on the grounds of ostensible bias.

72 This application was, as I understood it, based upon the following. Mr Stokes submitted to the Full Bench that because I issued
an order in April 2000 by consent, between the AMWU, of which apparently the appellants were members, and the
respondent, dealing with an agreement reached between that union and the respondent as to redundancy matters, (�the Order�)
I must have, in being prepared to issue the Order, formed a view as a result of conciliation proceedings, that the Order was fair
and reasonable and should therefore be made. I understood this to be relevant because, according to Mr Stokes, an issue arose
during the evidence in these proceedings below, about the quantum of severance payments payable under the Order. There was
some suggestion by Mr Bucu, one of the appellants, to this effect. Reference was made to this by the Commissioner at para
20 of his reasons for decision dated 19 November 2001 at 53AB. Further in para 21 at 53AB, the Commissioner said that
�What the argument for the applicants suggests is that the agreement made and the Order issued to cover these circumstances
was somehow inadequate. This argument is wrongly based in my view.�

73 I note that the appellants alleged their dismissals by the respondent at first instance were unfair based on some five grounds,
none of which grounds touched upon the issue of the adequacy or otherwise of the severance payments made pursuant to the
Order. It is also important to observe at this stage that none of the grounds of appeal advanced by the appellants go to the
merits of this issue at all. As I have noted above, the grounds of appeal, save for ground three, only go to the adequacy of the
reasons for decision of the Commissioner.

74 The nub of Mr Stokes� application that I disqualify myself on the ground of ostensible bias was, as I understood it, that the
appellants would in some way perceive that I would be �defending� the terms of the Order. Exactly how this perception would
arise or upon what it was based was not developed in the appellants� submissions.  I should emphasise that there was no
suggestion by Mr Stokes of any actual bias in relation to the particular circumstances of the appellants as they arose before the
Commission at first instance.

75 I also note, importantly in my view, for reasons that I set out below, that the application by Mr Stokes that I disqualify myself
from sitting on this Full Bench was not made at the outset of the appeal. The application for disqualification was made some
way into the appellants� case, after the Full Bench had been invited and did consider two applications by the appellants, the
first to adjourn the appeal proceedings and the second, to substantially amend the grounds of appeal. Both applications were
determined against the appellants. Mr Stokes in submissions, appeared to recognise that he had raised the application to
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disqualify on the grounds of ostensible bias at �such a late date� (transcript at 22) and said that �it only just occurred to me�
(transcript at 23).

76 Principles as to Disqualification for Bias
77 For it to be established that ostensible, as opposed to actual bias, exists, the test is that it must be established that a reasonable

observer may apprehend that the decision-maker might not or would not resolve the issues in question with a fair and
unprejudiced mind. In Vakauta v Kelly (1989) 87 ALR 633 the High Court considered the relevant principles applicable to
objections on the grounds of actual or ostensible bias. In that case, which involved the assessment of damages in a personal
injuries action, the trial judge made certain observations about doctors called to give evidence on behalf of the insurer, prior to
that evidence having been given. The High Court upheld the appeal and found that whilst the trial judge�s comments did not
established a case of actual bias, his remarks constituted ostensible bias, as they would excite in the minds of the parties and in
members of the public, a reasonable apprehension that the trial judge might not bring an unprejudiced mind to the resolution of
the matter before him. In the judgement of the court, Dawson J set out the relevant principles at 37-38 and whilst it is a lengthy
quote I set it out in full:

�The relevant principle is that laid down in R v Watson; Ex parte Armstrong (1976) 136 CLR 248 at 258-63; 9ALR
551, and applied in Livesey v New South Wales Bar Association (1983) 151 CLR 288 at 293-4; 47 ALR 45, namely,
that a judge should not sit to hear a case if in all the circumstances the parties or the public might entertain a
reasonable apprehension that he might not bring an impartial and unprejudiced mind to the resolution of the
question involved in it. Of course, where there is actual bias, then, a fortiori, a judge ought not to sit. Although it is
not necessary to refer to previous cases to establish the principle, now that it has been authoritatively stated, there is
guidance to be found in those cases as to the manner in which the principle is to be applied.
The lack of impartiality which is alleged in this case is not said to have arisen from any interest in the outcome of
the case; it is based upon the preconceived views which the trial judge had about the defendant�s witnesses and the
real defendant, the GIO. Preconceptions do not necessarily mean bias on the part of the judge who holds them. As
was said by Charles J in R v London County Council; Ex parte Empire Theatre (1894) 71 LT 638 at 639,
�preconceived opinions � though it is unfortunate that a judge should have any � do not constitute such a bias, nor
even the expression of such opinions, for it does not follow that the evidence will be disregarded�. And in this court
in R v Australian Stevedoring Industry Board; Ex parte Melbourne Stevedoring Co Pty Ltd (1953) 88 CLR 100 at
116, a majority was of the opinion that when bias arising from preconceptions is in question, as distinguished from
bias through interest, there must be strong grounds for finding its existence. A judge �must so have conducted
himself that a high probability arises of a bias inconsistent with the fair performance of his duties, with the result
that a substantial distrust of the result must exist in the minds of reasonable persons�. In Re JRL; Ex parte CJL
(1986) 161 CLR 342 at 372; 66 ALR 239, I expressed the view that suspicion of bias may well be ineradicable
where the bias is thought to result from preconceptions existing independently of the case. This is so, but it is not to
say that bias is inevitably displayed merely because a judge holds preconceptions or reveals that he does.
Unfortunate or not, it is virtually unavoidable that a judge, sitting in a jurisdiction such as that in which the trial
judge was sitting, should form some view concerning a party appearing in case after case and of the expert
witnesses habitually called by that party. But, as was pointed out in R v Commonwealth Conciliation and
Arbitration Commission; Ex parte Angliss Group (1969) 122 546 at 554, a fair and unprejudiced mind �is not
necessarily a mind which has not given thought� to relevant matters or one which, having thought about them, �has
not formed any views or inclination of mind upon or with respect� to them.
The question is, therefore, not whether the learned trial judge had preconceived views arising from his previous
experience, but whether his preconceptions were such a kind or where so expressed as to lead a reasonable person
to apprehend that he was unable to approach the resolution of the case in a fair and even-handed manner without
any inclination towards one side or the other.�

78 (See also: Re Polites and Another; Ex parte the Hoyts Corporation Pty Limited and Others (1991) 173 CLR 78 for an example
of the application of these principles in an industrial setting).

79 It is also the case that the right to object on the grounds of ostensible bias may be expressly or impliedly waived. A person
knowing of the circumstances from which ostensible bias might be inferred and being aware of the right to object should make
an application for disqualification at the earliest opportunity. If a person fails to do so, it may be held that the person is taken to
have waived the right to make an objection: Nickleseekers v Vance (1986) 1 Qd R 266. In Vakauta v Kelly (1988) 13 NSWLR
502 McHugh JA said at 528-532�

�If a party or his legal representative knows of circumstances which would disqualify a judicial officer from
hearing a case but permits the case to proceed to decision, he waives his right to set aside the decision unless he was
unaware of his right of objection. Moreover, he may waive his right in some cases event though objection is taken
before a decision is made. If, with knowledge of the circumstances and his right to object, a party or his legal
representative permits the case to continue for a period before taking objection, he may be held to have waived his
right to have the case determined by an impartial adjudicator. Whether or not a party who has delayed in making an
objection has waived his right will depend on all of the circumstances of the case. They will include the nature of
the disqualifying factor, the extent of any financial or other prejudice to the other party if the hearing is terminated,
the reason for delaying the objection, and the period for which the hearing has continued since the objecting party
became aware of his right to object�.

80 The question of waving the right to object on the grounds of bias was also considered by Dawson J. in Vakauta (HC) when he
said at 640�

�There is abundant authority which establishes, at all events in civil cases, that a party may waive his right to object
on the ground of bias. As Hood J said in Re McCrory; Ex parte Rivett (1895) 21 VLR 3 at 6: �A litigant who knows
(as the applicant did here) that there may be some objection to the constitution of the Bench is bound to mention it
at once, in fairness both to the magistrate and to the other side, and even if the objection be a good one the litigant
cannot afterwards be allowed to complain if with knowledge he remains silent��

81 See also R v Cheltenham Commissioners [1841] 1 QB 467; 113 ER 1211; �The Vernon� (1864) 1 QSCR 119; Raven v
Burnett (1895) 6 QLJ 166; R v Byles; Ex parte Hollidge (1912) 108 LT 270; R v Essex Justices; Ex parte Perkins [1927] 2 KB
475; In the Marriage of Murphy and Armstrong (1978) 35 FLR 482; Nickelseekers v Vance [1985] 1Qd R 266.

82 In Re Alley; Ex parte Australian Building Construction Employees� and Builders Labourers� Federation (1985) 60 ALJR
181 at 182; 64 ALR 6 at 7, this court said�

�The law has, in the past, taken a strict view of the consequences of the failure of a party to object to the
participation in proceedings by a member of a tribunal who is said to be biased. In some cases it has been held that
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a party entitled to object to the participation of an adjudicator, disqualified by interest or likelihood of bias, will be
deemed to have waived that entitlement if, being fully aware of the circumstances, he fails to object as soon as is
reasonably practicable. In other cases it has been held that a party failing to take objection may be refused relief if
he seeks a discretionary remedy. The question whether it is possible to waive a right of this kind raises interesting
questions which is not necessary to consider here.�

83 The guarded manner in which the court expressed itself in that case does not, I think, throw any doubt upon the possibility of
waiver of the right to object on the ground of bias in a civil trial. Cf R v Watson; Ex parte Armstrong (CLR at 263). In my
view, where a party in civil litigation, being aware of the circumstances giving rise to object, allows the case to continue for a
sufficient time to show that he does not presently intent to exercise that right, he may be held to have waived it.�

84 A recent restatement of the relevant principles in relation to disqualification on the grounds of bias, including waiver, is to be
found in the judgement of the High Court in Ebner v Official Trustee in Bankruptcy (2000) 75 ALJR 277 at 279; 309-310.

85 In my opinion, the appellants in this matter waived their right to bring an application that I disqualify myself on the grounds of
the ostensible bias. The application to disqualify was not brought at the outset of the appeal proceedings, which was the first
opportunity to do so. The appellants were represented by an experienced industrial practitioner. Mr Stokes himself recognised
the late stage at which he brought the application to disqualify, to which I have referred above. Very importantly also in my
opinion, going to the issue of waiver, is the fact that the application to disqualify was made after the Full Bench had ruled on
two applications brought by Mr Stokes first to adjourn the appeal and secondly, to substantially amend the grounds of appeal.

86 The President in his reasons has set out the particulars of both of those applications and the reasons why the Full Bench
dismissed them. In this case, it is clear from the application made by Mr Stokes that he was aware of the circumstances and of
his right on behalf of his clients to bring an objection, but did not do so until after the Full Bench had partially heard the
matter. More significantly, the Full Bench considered and determined two important procedural motions before the application
to disqualify was made. In my view, given that the application was not made until some considerable way into the appeal
proceedings, and after the appeal was determined in part by the Full Bench in the hearing and dismissal of the two
applications, the appellants had impliedly waived any right to bring an application to disqualify based upon ostensible bias,
consistent with the authorities to which I have referred above.

87 Alternatively, if I am incorrect in concluding that Mr Stokes had, by implication, waived the appellants� right to bring the
application for disqualification, for the following reasons, in my opinion, there was no merit in the application in any event.

88 Firstly, and most importantly, the ground upon which the appellants� application to disqualify was brought simply does not at
all arise on this appeal. That is, the grounds of appeal are confined to whether or not, the Commissioner at first instance,
satisfied his statutory duty pursuant to s 35 of the Act, in accordance with the principles outlined in Ruane. The issue of the
merits or otherwise of the content of the Order, as it was applied to the appellants at the time they were made redundant by the
respondent, does not arise in any sense in these proceedings. That being the case, it is difficult to see any basis at all upon
which a reasonable observer may reasonably apprehend that I might not, or would not, resolve the issues arising on this appeal
with a fair and unprejudiced mind. The substance of the application brought by Mr Stokes, to which I have referred above, is
completely irrelevant to the issues to be determined by the Full Bench on the grounds of appeal as filed.

89 Secondly, even if it was the case that the merits of the Order were raised in the grounds of appeal, which they are not, it could
not be reasonably said in my opinion, that the ground of the application made by Mr Stokes constituted a circumstance that
would raise a substantial case of ostensible bias. In R v Australian Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co Pty Ltd (1953) 88 CLR 100 Dixon CJ, Williams, Webb and Fullagar JJ said at 116�

90 �It is necessary if bias is to be made out for preconceived views that the circumstances raise a substantial case. It was stated by
the High Court�

But when bias� is in question, as distinguished from a bias through interest, before it amounts to a disqualification
it is necessary that there should be strong grounds for supposing that the judicial or quasi judicial officer has so
acted that he cannot be expected fairly to discharge his duties. Bias must be �real�. The officer must so have
conducted himself that a high probability arises of a bias inconsistent with the fair performance of his duties, with
the result that substantial distrust of the result must exist in the minds of reasonable persons. It has been said that
�preconceived opinions � though it is unfortunate that a judge should have any � do not constitute such a bias, nor
even the expression of such opinions for it does not follow that the evidence would be disregarded.�

91 In this matter, there was nothing other than the making of the Order some two years ago, by consent, upon which the
appellants relied. There was no submission that I had said or done anything else in connection with the Order, apart from
giving effect to the parties� agreement by issuing the Order pursuant to s 44(8) of the Act that could ground an application of
ostensible bias. In my opinion, the ground advanced by Mr Stokes fell far short of establishing a substantial case, in the sense
that the bias must be �real�.

92 For all of the foregoing reasons, I concluded that the appellants� application that I disqualify myself on the basis of ostensible
bias was without foundation and that I should continue to sit, hear and determine this appeal.

SENIOR COMMISSIONER A R BEECH�
93 I have had the advantage of reading in draft form the Reasons for Decision of his Honour the President. I agree that the appeal

should be dismissed. It states the obvious to observe that the Full Bench is only able to deal with the appeal on the grounds
upon which the appeal was made. Given the reasons for decision at first instance those grounds did not disclose any error on
the part of the Commission at first instance.

PRESIDENT�
94 For all of those reasons, the appeal is dismissed.

Order accordingly

_________
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2002 WAIRC 05491
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEZE BUCU, ALFRED KEITH HAYNES, JOSE JUJUNOVICH, BRIAN CONNORS,
APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED THURSDAY, 2 MAY 2002
FILE NO/S. FBA 59 OF 2001
CITATION NO. 2002 WAIRC 05491
_________________________________________________________________________________________________________

Decision Applications dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 18th day of March 2002, and having heard Mr B Stokes, as
agent, on behalf of the appellants, and Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having
been delivered on the 2nd day of May 2002, it is this day, the 2nd day of May 2002, ordered as follows:-

(1) THAT the application by the appellant to adjourn the hearing of this appeal be and is hereby dismissed.
(2) THAT the application by the appellant to amend the grounds of appeal be and is hereby dismissed.
(3) THAT the application by the appellant for Commissioner S. J. Kenner to disqualify himself from sitting as a

member of the Full Bench to hear and determine this appeal be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________
2002 WAIRC 05459

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DEZE BUCU, ALFRED KEITH HAYNES, JOSE JUJUNOVICH, BRIAN CONNORS,

APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED THURSDAY, 2 MAY 2002
FILE NO/S. FBA 59 OF 2001
CITATION NO. 2002 WAIRC 05459
_________________________________________________________________________________________________________

Decision Dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 18th day of March 2002, and having heard Mr B Stokes, as
agent, on behalf of the appellants, and Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having
been delivered on the 2nd day of May 2002, it is this day, the 2nd day of May 2002, ordered as follows:-

THAT appeal No. FBA 59 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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2002 WAIRC 05502
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE, APPELLANT
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED TUESDAY, 7 MAY 2002
FILE NO/S. FBA 3 OF 2002
CITATION NO. 2002 WAIRC 05502
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances

MR R J ANDRETICH (OF COUNSEL), BY LEAVE, ON BEHALF OF THE DIRECTOR
GENERAL OF THE DEPARTMENT OF JUSTICE

MS M IN DE BRAEKT, AS AGENT, ON BEHALF OF THE CIVIL SERVICE
ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED

_________________________________________________________________________________________________________

PARTIES CIVIL SERVICE ASSOCIATION INC, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED TUESDAY,7 MAY 2002
FILE NO/S. FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05502
_________________________________________________________________________________________________________

Decision Appeal discontinued, by leave.
Appearances

Ms M in de Braekt, as agent, on behalf of the Civil Service Association Inc
Mr R J Andretich (of Counsel), by leave, on behalf of the Director General, Department of

Justice
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1. These are two appeals which were listed for hearing, by request, on the same day.
2. The appellant in the first appeal, appeal FBA 3 of 2002, is the Director General of the Department of Justice (hereinafter

referred to as �the Director General�), and the respondent is The Civil Service Association of Western Australia Incorporated
(hereinafter referred to as �the CSA�).

3. In the second appeal, FBA 4 of 2002, the CSA is the appellant, and the Director General is the respondent.
4. Both appeals are brought against the decision of the Public Service Arbitrator and brought pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).
5. Both appeals are appeals against the decision of the Commission, constituted by the Public Service Arbitrator, given on

28 December 2001, in matter No P 27 of 2001, on the grounds set forth in the schedule to each.
GROUNDS OF APPEAL IN FBA 3 OF 2002

6. The grounds of appeal in FBA 3 of 2002 are as follows:-
�1. The Public Service Arbitrator erred in law in finding she had jurisdiction to deal with the Application.

PARTICULARS
(a) the Application raised no industrial matter.

 2. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order that a
copy of the Hedges Report be provided to Messrs MacColl, Fisher and McClue.

PARTICULARS
(a) provision of the Report does not involve an industrial matter concerning Messrs MacColl, Fisher

and McClue;
(b) such an order would involve granting injunctive relief which is not within the jurisdiction of the

Public Service Arbitrator to grant.
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 3. The Public Service Arbitrator erred in law in finding the Application raised an industrial matter she could
deal with constituted by the allegation that the Appellant had caused detriment to Messrs MacColl, Fisher
and McClue as a result of disciplinary proceedings instituted against them.

PARTICULARS
(a) the disciplinary proceedings instituted against Messrs MacColl, Fisher and McClue resulted in no

finding being made against them as the proceedings were discontinued in or about February, 1997;
(b) there was no outcome or finding arising from the disciplinary proceedings in respect of which relief

is claimed in the application or in respect of which relief can be awarded;
(c) if any detriment was suffered as a result of the disciplinary proceedings by Messrs MacColl, Fisher

and McClue�
(i) there is no relief that the Public Service Arbitrator can award on the facts contained in the

Application award;
(ii) any right to seek relief in respect of such detriment has been waived by reason of the

effluxion of time and the abovenamed remaining in the employ of the Appellant.
 4. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order the

Appellant to apologise to Messrs MacColl, Fisher and McClue.
PARTICULARS

(a) this is not a recognised form of relief;
(b) it would involve providing injunctive relief which is not within the jurisdiction of the Arbitrator to

award.
PUBLIC INTEREST

5. This appeal raises matters of Public Interest in�
(a) That it requires consideration of the limits of the Commission�s jurisdiction by reference to what

constitutes an industrial matter;
(b) that the Respondent seeks by way of relief essentially, provision to named employees of a

confidential report prepared for the Appellant employer concerning the behaviour of another
employee. Employers need to know the extent to which confidential reports may be made available
to employees on the basis that the reports constitute or concern an industrial matter;

(c) that the Application seeks a novel form of relief in the form of an apology from an employer to
employees in relation to whom it has discontinued disciplinary proceedings. Employers and
employees need to know the limits of relief available to or against them in the Commission.�

GROUNDS OF APPEAL IN FBA 4 OF 2002
7. The grounds of appeal in FBA 4 of 2002 are as follows:-

��The grounds and the particulars of the appeal are as follows�
Ground 1
The Commission (Public Service Arbitrator) erred in law by the extent to which jurisdiction was found by the
Declaration issued on 28 December 2001, as evidenced in the reasons for decision (issued separately on
19 December 2001 without an accompanying Order or Declaration) by finding that the Arbitrator had no
jurisdiction to award damages or compensation.
Particulars

a) Paragraphs 31 �34 of the Reasons for Decision, incorrectly find that the Arbitrator has no power to
award damages or compensation to employees in on-going employment relationships, for an
employer�s breach of the maintenance of faith and confidence;

b) There is nothing in the Industrial Relations Act 1979 which excludes from the Arbitrator�s powers,
the ability to award damages or compensation to employees in on-going employment relationships;

c) The Arbitrator�s powers are different to, and more extensive than those of the Public Service
Appeal Board and/or those of the Commission in its general jurisdiction;

d) The Arbitrator�s powers are able to produce awards of damages or compensation to employees in
on-going employment relationships, and this is consistent with the proper construction of the
Industrial Relations Act 1979;

e) It is contrary to the objects of the Industrial Relations Act 1979 to narrowly interpret the
Arbitrator�s powers so as to exclude the ability of the Arbitrator to award damages or compensation
to employees in on-going employment relationships;

Reasons as to Why it is in the Public Interest that an Appeal Against a Finding Should Lie
It is in the public interest for this appeal against the Declaration in question to lie, because it concerns important
issues about the Public Service Arbitrator�s powers to enquire into and deal with matters in public sector industrial
relations. In particular, the power of the Arbitrator to award damages or compensation to employees in on-going
employment relationships, in circumstances including but not limited to where an employer breaches the obligation
to maintain faith and confidence in the employment relationship.
The extent and nature of the Arbitrator�s powers is a fundamental jurisdictional matter, and controls the nature of
relief (if any) available to public sector employees and employee organisations in industrial matters. The precise
extent and nature of the Arbitrator�s powers have not been fully explored and there is consequential uncertainty. It
is in the public interest for there to be improved clarity about the potential relief available to potential applicants
before the Arbitrator, so that they may fully inform themselves of the prospects of success, and minimise the
possible inefficient and ineffective use of the Commission�s resources. It is not in the public interest for parties to
be denied relief for which there are the necessary powers to grant.
Decision Sought In Lieu of that Appealed From
Pursuant to section 49 (5) of the Industrial Relations Act 1979, the Appellant respectfully seeks the variation of the
Declaration, so as to find that the Arbitrator has the power to award compensation or damages to employees in
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continuing relationships, including but not limited to circumstances where the employer has breached its obligation
to maintain faith and confidence in the employment relationship, (in addition to the jurisdiction found in the
original Declaration).
The Appellant also respectfully seeks that the Full Bench accordingly remit the case to the Arbitrator for
substantive determination, including but not limited to the assessment of whether the employer has breached its
obligation to maintain faith and confidence in the employment relationship, and whether consequently if it should
be so found, if damages or compensation should be awarded to the employees.�

THE DECISION APPEALED AGAINST
8. Both appeals are against the decision of the Public Service Arbitrator made on 28 December 2001 and deposited in the

registry on 28 December 2001. The decision is in the form of a declaration and is to this effect as follows:-
�That the Public Service Arbitrator has jurisdiction to deal with the application�.

BACKGROUND
9. The CSA applied to the Public Service Arbitrator in the following terms:-

�� under sections 80E and 80F of the Industrial Relations Act 1979 (WA)
For actions and/or decision, and/or any related matter or thing of the respondent, specifically in relation to the
respondent�s decision not to provide Messrs John MacColl, James Fisher and Deans McClue with a report produced
for and on behalf of the respondent by Mr Frank Hedges, in response to their concerns about the respondent�s
conduct in disciplinary proceedings taken against them, the respondent�s failure to provide an adequate explanation
as to why disciplinary proceedings were ceased by the respondent, and the respondent�s failure to provide a written
apology to the employees for the detriment they suffered as a result of the discontinued disciplinary proceedings, to
be reviewed, nullified, modified or varied, as the Public Service Arbitrator in his/her jurisdiction determines upon
the hearing of the matter.�

10. The application was made by the CSA and contains a number of particulars which are reproduced at pages 22-23 of appeal
book FBA 3 of 2002 and which are as follows:-

�1. Mr John MacColl, Mr James Fisher and Mr Deans McClue (�the employees�) are public servants employed
by the respondent, and were employed by the respondent in January 1995 as A/Director Prison Operations,
Prison Superintendent and Deputy Prison Superintendent respectively.

 2. Mr MacColl has been a public servant continuously for 27 years and has an exemplary record.
 3. Mr Fisher has been a public servant continuously for 28.5 years and has an exemplary record with

commendations.
 4. Mr McClue has been a public servant continuously for 28.5 years and has an exemplary record.
 5. In January 1995, Mr James Fisher and Mr Deans McClue were charged with various criminal offences,

including attempting to pervert the course of justice.
 6. Mr Fisher and Mr McClue were suspended pending the outcome of the criminal trials and misconduct

allegations under the Public Sector Management Act 1994, while Mr MacColl was forcibly and invalidly
transferred to the Education Department pending the outcome of misconduct allegations under the Public
Sector Management Act 1994.

 7. In December 1996, Mr Fisher and Mr McClue were acquitted of all of the charges laid against them, and all
of the remaining charges are (sic) withdrawn.

 8. In December 1996, Mr Fisher and Mr McClue returned to work and all of the misconduct allegations
against them and Mr MacColl were discontinued by the respondent, following the lodgement of a writ of
certiorari in the Supreme Court.

 9. In January 1997, the employees submitted their written concerns to the respondent in relation to the
treatment they had received from the respondent associated with allegations of criminal offences and
misconduct having been committed.

10. In June 1997, the employees received correspondence from the respondent stating that it would not pursue
the grievances and that the employees: �should put the matter behind you and get on your (sic) with your
lives.�

11. The employees submitted a complaint to the Anti Corruption Commission (ACC) in relation to the
respondent�s approach to the disciplinary matters.

12. The respondent was ultimately unable to avoid its obligation to inquire into the employees� concerns about
the respondent�s conduct in relation to the disciplinary matters.

13. Mr Frank Hedges was subsequently appointed to examine the employees� concerns and to provide a report
containing the products of the examination.

14. The employees participated in Mr Hedges (sic) examination of their concerns, in good faith and with the
legitimate expectation that they would be given an opportunity to respond to the report in draft form and
would be provided with a complete and unedited copy of the final report and related documents.

15. The respondent informed the employees that it was in receipt of the report completed by Mr Hedges
(�Hedges Report�) in relation to their concerns, but that it was not going to take any action in response to
the report, but the respondent failed to provide any accompanying adequate reasons.�

11. The orders sought by the application are as follows (see pages 23-24 of the appeal book in FBA 3 of 2002):-
�1. The decision of the respondent to deny Messrs MacColl, Fisher and McClue access to the �Hedges

Report� and related documents is void.
 2. The respondent is to provide to the applicant and to Messrs MacColl, Fisher and McClue, complete and

unedited copies of the Hedges Report and all related documents, within 7 calendar days of the date of this
order.

 3. Within 7 days of the date of this order, the respondent is to provide a written apology to the employees for
any detriment they suffered as a result of the disciplinary proceedings taken against them and
subsequently discontinued by the respondent.
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 4. The respondent is to pay Messrs MacColl, Fisher and McClue damages (insert specific amount)* within
7 days of the date of this order, for breaching its obligation to maintain faith and confidence in the
employment relationship, by failing to provide them with a copy of the Hedges Report.

• The applicant respectfully reserves the right to address the PSA on the quantum of damages payable by the
respondent, in the event that the applicant proves its case, and accordingly a specific amount of damages
would then need to be inserted.�

BACKGROUND AND FINDINGS
12. The Arbitrator properly observed that of the grounds, other than those dealing with the Arbitrator�s powers and

administrative law, almost all relate to the Director General�s decision not to release the Hedges Report to the officers.
13. Others relate to a claimed entitlement on the part of the officers to adequately detailed reasons for decision in response to

concerns expressed. Other grounds relate to the Director General�s failure to explain his decision to discontinue disciplinary
proceedings against the persons the subject of the officers� complaint which resulted in the Hedges Report.

14. Particular 32, for example, asserted that the officers have a �procedural and substantive legitimate expectation to be provided
with a written apology from the Director General for any detriment that they have suffered as a result of the commencement
of the disciplinary proceedings which were later discontinued without explanation�.

15. The particulars complain about the alleged failure of the Director General to provide any reason for failing to take any action
in response to the Hedges Report and the Director General�s failure to provide the officers with a copy of the Hedges Report
and related documents.

16. It is asserted, too, that the Director General�s failure to provide the Hedges Report to the officers has left the �employees
burdened with a stigma which has adversely affected their career progression and personal lives�, and �has prevented the
resolution of, and the finalisation of the matter which has detrimentally affected, and continues to detrimentally affect
industrial relations in the workplace�.

17. Particular 24 relates to alleged failure to release documents.
18. Particulars 25, 27, 28, 29 and 30 speculate about the contents of the Hedges Report and related documents and their impact

on the officers and on industrial relations in the workplace.
19. A point was taken in relation to jurisdiction and the Public Service Arbitrator observed that in accordance with the decision in

Springdale Comfort Pty Ltd t/a Dalfield Homes v BTA 67 WAIG 324, the Commission was required to determine whether it
had jurisdiction to hear and determine the matter before it.

20. The Arbitrator referred to s.23 of the Act, and also to s.80E of the Act, which prescribes the jurisdiction of the Arbitrator and
which reads as follows:-

�(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to
enquire into and deal with any industrial matter relating to a Government officer, a group of Government
officers or Government officers generally.

 (2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction
to deal with � 
(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a

Government officer and, where a range of salary was allocated to the office occupied by him, in
respect of the particular salary within that range of salary allocated to him; and

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant.
[(3) and (4)  deleted]
 (5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any

Government officer, or office under his administration, of any power in relation to any matter within the
jurisdiction of an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter
is liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by him
of his jurisdiction in respect of that matter under this Division.

 (6) Notwithstanding subsection (1), but subject to subsection (7), an Arbitrator may � 
(a) with the consent of the Chief Commissioner refer an industrial matter referred to in subsection (1)

or any part of that industrial matter to the Commission in Court Session for hearing and
determination by the Commission in Court Session; and

(b) with the consent of the President refer to the Full Bench for hearing and determination by the Full
Bench any question of law, including any question of interpretation of the rules of an organization,
arising in a matter before the Arbitrator,

and the Commission in Court Session or the Full Bench, as the case may be, may hear and determine the
matter, or part thereof, or question, so referred.

 (7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal
with, or refer to the Commission in Court Session or the Full Bench, any matter in respect of which a
procedure referred to in section 97(1)(a) of the Public Sector Management Act 1994 is, or may be,
prescribed under that Act.�

21. The Arbitrator also observed that the Arbitrator�s jurisdiction is as noted in s.80E(1) of the Act, subject to Division 3 of Part
II and to subsections (6) and (7). Subsections (6) and (7) provide for the Arbitrator to refer matters to the Commission in
Court Session or to the Full Bench for consideration and deals with limitations on such referral pursuant to s.97(1)(a) of the
Public Sector Management Act 1994. The Arbitrator then observed that subsections (6) and (7) were not relevant to her
consideration of this matter. Clearly Division 3 of Part II of the Act is not relevant either since it relates to General Orders.

22. The CSA submitted that there was no inhibition on the Arbitrator giving pure declaratory relief, but, in any event, submitted
that what was sought by this application was not pure declaratory relief.

23. The jurisdiction of the Arbitrator, for the purposes of the matter, is an exclusive jurisdiction, as the Arbitrator observed, to
inquire into and deal with any industrial matter relating to a government officer, or a group of government officers, or
government officers generally.

24. The CSA also referred to s.80E(5) of the Act. That section merely provides what the Arbitrator may do in respect of any
industrial matter before it. The question then arose as to whether the application related to an industrial matter and the
Arbitrator held, referring to Minister for Police and the Commissioner of Police v Western Australian Police Unions Workers
(1995) 75 WAIG 1504 (IAC) per Kennedy J, with whom the other members of the Industrial Appeal Court agreed, that it did.
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25. The Arbitrator held that the report arose from an investigation into the conduct of the Director General in dealing with the
officers regarding disciplinary matters and charges made against them and these disciplinary matters were later not proceeded
with and the charges dropped. Those disciplinary matters and charges related to the officers conduct in their employment.

26. The application also seeks an order that the Director General provide a written apology to the officers for any detriment they
suffered as a result of the disciplinary proceedings taken against them and subsequently discontinued. They also allege
detriment to the officers in their career progression.

27. The Public Sector Management Act 1994, and the Act make provisions for disciplinary matters to be dealt with by the
Arbitrator. Such a matter relates to the conduct or performance of an employee in the course of his/her employment. The
complaints raised by the officers, the subject of this matter as to there treatment by their employer and the disciplinary
process, was at least one of the causes of Mr Hedge�s undertaking an investigation and providing a report.

28. The Public Service Arbitrator observed that if the question before the Arbitrator related to the treatment of the officers by the
employer in their respective capacities as employees and employer, then it was certainly an industrial matter. The third order
sought clearly indicates an issue of detriment to the officers as a consequence to disciplinary proceedings taken against them
by their employer in their capacities as employees, and, thus, the Public Service Arbitrator held that an industrial matter
arose.

29. The question also arose as to whether the officers have a right or a privilege of being provided with a copy of the report.
30. The Arbitrator then went on to find that the application sought that the Arbitrator inquire into and determine whether the

Director General had caused detriment to the officers as a result of disciplinary proceedings and that, therefore, an industrial
matter arose.

31. Further, insofar as the application sought as its primary remedy a copy of the report, the Arbitrator found that the application
dealt with a matter consequential on an industrial matter. She cited Minister for Police and the Commissioner of Police v
Western Australian Police Unions Workers (IAC) (op cit).

32. The application in the Arbitrator�s finding raised a matter affecting or relating to work and to a dispute as to whether the
provision of the Hedges Report is a privilege or a right. She thus determined that it was an industrial matter and that she had
jurisdiction to hear it.

33. In relation to the jurisdiction to order damages, the Arbitrator quite rightly referred to SGIC v Hurley 77 WAIG 2169 (FB)
and held that there was no power to award compensation under that provision.

34. The Arbitrator then determined that there was jurisdiction to hear and determine the matter further.

APPEAL FBA 4 OF 2002
35. This appeal alleged that the Arbitrator erred in law by the extent to which jurisdiction was found by the declaration issued on

28 December 2001 as evidenced in the reasons for decision without an accompanying order or declaration by finding that the
Arbitrator had no jurisdiction to award damages or compensation.

ISSUES AND CONCLUSIONS
Application for adjournment
36. No written submissions were filed on behalf of the CSA in relation to either appeal notwithstanding directions that this be

done by 9 April 2002.
37. When the appeals came on for hearing on 10 April 2002, there was before the Commission an application on behalf of the

respondent in appeal FBA 3 of 2002, and the appellant in FBA 4 of 2002 namely the CSA for the adjournment of the hearing
for the appeal.  That application was filed on 28 March 2002.

38. In the case of appeal FBA 4 of 2002, the application to adjourn was incompetent and premature because the appeal had not at
that time been forwarded by the Registry, for listing, to the President�s Chambers until 4 April 2002, which was after the
application to adjourn was filed. That it had not been forwarded was because the requirements of regulation 29 of the
Industrial Relations Commission Regulations 1985 (as amended) were not complied with until 3 April 2002.

39. FBA4 of 2002 was then listed on the same day as FBA3 of 2002.
40. There was a request to the Registrar, on behalf of the CSA, that the matter not be listed until after the hearing of the

application, at first instance, by the Arbitrator.
41. FBA 3 of 2002 having been listed without objection on 10 April 2002, and, indeed, after the parties had been consulted as to

their availability, FBA 4 of 2002 was listed on the same date so that the appeals could either be heard, or applications for
adjournment made properly in open court with both parties having an opportunity to argue the matters, could be heard and
determined by the Full Bench, in the normal manner, according to law.

42. The notice of hearing was forwarded to the representatives of parties on 4 April 2002.
43. The application to adjourn purported to be on a number of grounds, one of which I will deal with first. That on 3 April

2002 the CSA had forwarded �a written notification� to the Registry of compliance with appeal book requirements and
requested that FBA 3 and FBA 4 of 2002 be heard together, but that both not be heard until after P 27 of 2001 was heard and
determined. (It should be noted that FBA 3 of 2002 had already be listed for hearing on 10 April 2002 some weeks before,
both parties available dates having been obtained in order to effect the listing).

44. There are a number of misapprehensions, errors of fact, and errors as to the nature of proceedings, in the letter to the
Registrar of 3 April 2002 from the CSA solicitors:-
(a) The letter purported to asked the Registrar who has no power to do so, to adjourn FBA 3 of 2002 which had been

listed for hearing for some time.
(b) There was no evidence that the solicitors for the Director General had received a copy of that letter.
(c) Further, by her own submissions to the Full Bench, and as a matter of record, the agent for the CSA had made

numerous telephone calls which in some cases it would seem purported to be ex parte oral applications made in the
absence of Counsel for the other side, to associates to members of the Commission. These telephone calls were, it
would seem, meant to be substitute for the question of adjournments being dealt with in the proper and only way in
open court.

45. This demonstrated an ignorance of elementary practice, or a refusal to comply with elementary practice surprising in an
advocate with experience in the Commission. The letter to the Registrar could never constitute a valid application to the Full
Bench.
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46. The agent for the CSA�s attempt to have these matters determined ex parte by telephone calls or by letters to Registrars or
Associates was entirely unsatisfactory.

47. The principles which apply to applications for adjournment are clear:-
(a) The jurisdiction to grant an adjournment or not is discretionary, and the court has to strike a balance between the

convenience of the parties and the requirements of justice
(b) According to the well known case in this State, Myers v Myers [1969] WAR 19 at 21 (per Jackson J, as he then was),

a case which is often applied in this State:-
�To grant or refuse an adjournment is a matter for the discretion of the court to whom the application is made.
But where the refusal of an adjournment would result in a serious injustice to one party, an adjournment
should be granted unless in turn this would mean serious injustice to the other party. An appellate court will
not interfere with a discretionary order of this sort unless there is strong reason for believing that an injustice
has resulted. These principles are laid down in Maxwel v Keun, [1928] 1 K.B. 645; [1927] All E. R. Rep. 335,
and Walker v Walker, [1967] 1 All E. R. 412.�

48. The adjournment is sought on these grounds:-
(a) An adjournment of the appeals would not be inconvenient for the Ministry because it would enable the Ministry to

the position which existed after the President dismissed the application for a stay of proceedings before the appeals
were listed.

(b) It is highly inconvenient for the CSA to argue the appeals on 10 April 2002�
(i) because there are no established facts.
(ii) because discovery (at first instance) is incomplete.
(iii) a legitimate expectation was held that the appeals would not be heard until after P 27 of 2001 had been heard

and determined due to the dismissal of the stay application.
(c) The Ministry would not be prejudiced by an adjournment of appeal hearings because its appeal is preserved, and can

be heard after the determination of the substantial matters.
(d) That the proceedings at first instance should be allowed to continue, and the appeal should be adjourned whilst that

occurs.
49. As to the submission that there was a lack of �substratum of facts� it is quite clear that from the reasons for the decision at

first instance, certain jurisdictional facts were common ground or were otherwise accepted.
50. Whether there were sufficient jurisdictional facts to support the decision of the Commission at first instance is a matter to be

argued on appeal if it is relevant to this appeal. It is a matter relating to the merits of the appeal and the application for the
adjournment does not encompass that. It is not a matter to be submitted in support of an application by the CSA for an
adjournment. In any event, I do not understand how such a submission assists the CSA.

51. In any event, such a submission is not at all relevant to the CSA appeal (FBA 4 of 2002).
52. It was submitted that there should be an adjournment because discovery has not been completed in the substantive matter. I

do not understand how the fact that the giving of discovery in the application before the Arbitrator at first instance is a ground
for adjournment.

53. The submission seemed to be that the appeal could not be properly argued without discovery having been given. What
discovery has achieved or not achieved, in the hearing at first instance, has no bearing upon the questions in issue in either
appeal.

54. The submission is simply irrelevant.
55. If the submission is that an adjournment should be granted to enable the matter at first instance to proceed, and discovery has

not been given, then that I would have thought is an argument which militates against this matter being adjourned at all
because the appeal proceedings at first instance are not ready to proceed, discovery having not been completed.

56. It was also submitted on behalf of the CSA that to hear the appeals after the substantive matter is heard and determined would
be the most fair, just and expeditious way to deal with the matter.

57. In this case, since the question of jurisdiction arises and given the principle in Springdale Comfort Pty Ltd t/a Dalfield Homes
v BTA (op cit) and given that the question of whether jurisdiction exists in the Commission to hear a matter is almost always
a matter which by its nature should be determined by the Full Bench on an appeal, I see no merit in that argument.

58. A submission was made on behalf of the CSA based on an application to the President by the Director General to order the
stay of operation of the declaration made at first instance, which application for a stay had been dismissed.

59. The CSA�s advocate sought to rely on the fact that no staying of the operation of the order made at first instance had been
granted by the President in proceedings brought pursuant to s.49(11) of the Act, submitting insofar as I understand it that not
to adjourn the proceedings at first instance, would be to deny the CSA the benefit obtained by the dismissal of the order
staying the operation of the order at first instance.

60. That that occurred is quite irrelevant to these proceedings. The question is whether the hearing of these appeals which are
within the jurisdiction of the Full Bench should be adjourned, they having been listed for hearing.

61. Whether there was a stay of operation of the order at first instance is simply irrelevant.
62. The advocate for the CSA relied on what she submitted was inadequate notice of the hearing of the appeals. There was ample

time to prepare for both appeals, particularly since FBA 4 of 2002 concerned a very short point, and one assumes that point
had been properly considered before the grounds of appeal were drawn. Certainly the agent for the CSA had adequate time to
prepare and file unusually lengthy submissions relating to a relatively simple application for adjournment.

63. In summary, there was nothing in those arguments that could persuade me that the refusal of an adjournment would result in
a serious injustice to the CSA. I say that because the determination of whether an appeal should lie and the appeal itself does
relate to a fundamental matter, namely whether the Commission at first instance had and has the jurisdiction to determine the
matter is one which should be determined as soon as possible.

64. In my opinion, the necessity to determine those questions as soon as possible can only be of assistance to the parties at this
time.

65. Further, in relation to FBA 4 of 2002, in my opinion, the CSA�s advocate had plenty of time to prepare the matter, and it
seems to me that it ought to be determined as soon as possible, because as the matter presently lies, because of the finding
made by the Arbitrator at first instance, there is no remedy in compensation available to the CSA upon appeal for its member
if the matter at first instance does proceed.
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66. In that context, I was therefore quite surprised that the CSA�s advocate was anxious that the proceedings at first instance
should proceed before the appeals, particularly FB4 of 2002, were heard and determined.

67. For those reasons, I agreed with my colleagues to dismiss the application for an adjournment.
68. There was one application however. Ms in de Braekt, the agent for the CSA, in her reply and towards the end of the

submissions in relation to the application for the adjournment, made, without notice, an oral application for an adjournment
on the basis that she was indisposed and unable therefore to further argue the appeal.

69. To his credit, Mr Andretich did not oppose that oral application, notwithstanding that it came after some substantial argument
on behalf of both sides, and it was granted.

70. It was granted, however, conditional upon the appeals being brought on as soon as possible and they were.

THE APPEALS � ISSUES AND CONCLUSIONS
S.49(2a) of the Act � FBA 3 of 2002
71. For the Director General, it was submitted that appeal FBA 3 of 2002 was an appeal of such importance that in the public

interest and the appeal should lie. This is because s.49(2a) prescribes as follows:-
�An appeal does not lie under this section from a finding unless, in the
opinion of the Full Bench, the matter is of such importance that, in the public
interest, an appeal should lie.�

72. In support of that, the following submissions were made:-
(a) Parties are entitled to know the limits of the Commission�s jurisdiction and power and not be put to unnecessary

expense and inconvenience where there is no jurisdiction to entertain an application or no power to award what is
sought by way of relief.

(b) This, it was submitted, it was necessary to know, particularly in this case in relation to reports commissioned by
employers to be received by them on a confidential basis.

(c) Further, it was submitted that remedies by way of orders to provide reasons for the discontinuance of proceedings
((ie) disciplinary proceedings against employees were within jurisdiction), and similarly, orders that the employer
apologised were questions which ought to be determined now.

73. In my opinion, it was not established that the decision was of such importance that in the public interest an appeal should lie
in the opinion of the Full Bench. It should be remembered that the section requires the Full Bench not merely to determine
the question of public interest, but of importance.

74. It must be established by the appellant that the appeal is of such importance that, in the public interest an appeal should lie.
The Full Bench must be of that opinion before the appeal can lie.

75. In most cases, a question of jurisdiction which usually involves a consideration of the definition of �industrial matter� (s.7 of
the Act) will be of itself a question of such importance that in the opinion of the Full Bench it is in the public interest that an
appeal should lie. That is because the Commission cannot act outside its jurisdiction and therefore the question should be
determined and resolved lest the Commission act outside its jurisdiction. In this case, however, the appeal deals with whether
the matter was an �industrial matter� in circumstances which, on the face of it, might well relate to employment in an
industry and the rights and privileges and the like of employers and employees, and for the reasons expressed by the
Arbitrator.

76. I am not persuaded that there is therefore the factual substrata at this stage of the proceedings which would demonstrate that
there is a serious question of jurisdiction to be determined (see Satie v Swan Television and Radio Broadcasters Limited
trading as STW Channel 9 Perth (1999) 79 WAIG 1863 (FB) and Commissioner of Police v CSA (2002) 82 WAIG 208-
209 per Scott and McKechnie JJ).

77. I should add that there are many expressions of authority by the Industrial Appeal Court and the Full Bench as to the meaning
of the definition of industrial matter. It cannot be the case that every question of jurisdiction arising from the interpretation of
the definition �industrial matter�, in s.7 of the Act, is of so much importance that in the public interest an appeal should lie
(see the discussions of the meaning and effect of s.49(2a) in ETU v Swan Portland Cement Ltd (1985) 65 WAIG 2037-
2038 (FB), Hamersley Iron Pty Ltd v AMWSU (1989) 69 WAIG 1024 (FB) and RRIA v AMWSU and Others (1988)
68 WAIG 1873(FB)).

78. As to the orders which are sought to be made, those are not so much questions of jurisdiction but what orders should be
made, if any orders are to be made, on the face of it. It would seem that the orders sought to be made would derive from a
consideration of rights, privileges, obligations etc, of employers and employees in an industry pursuant to the definition in
s.7 of the Act.

79. For those reasons, I was not persuaded that in public interest an appeal should lie, the question raised not being one of
sufficient importance.

FBA 4 OF 2002
80. The Full Bench put to Ms in de Braekt, having raised the question with the parties in advance, the question whether this

appeal was competent.
81. This question was based on the further consideration that there appeared to be no �decision� as defined, and no decision made

valid by compliance with s.34, s.35, and s.36 of the Act.
82. The only reference to the �finding� appealed against was in the reasons for decision of the Commission. There was no

reference to it in any document named as a decision and duly sealed or deposited in the office of the Registrar.
83. An appeal can only lie against a decision as defined and as statutorily composed, delivered and dealt with in compliance with

s.35, s.36 and s.37 of the Act, which are mandatory.
84. As Ms in de Braekt properly conceded, one cannot appeal against reasons for decision, and that was what was occurring in

this case.
85. The only �decision� was a declaration as to jurisdiction duly delivered and statutorily valid. Ms in de Braekt took instructions

and sought leave without opposition to discontinue the appeal.
86. Such application was not opposed and the Full Bench gave leave to discontinue accordingly.
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COSTS
87. Both parties applied for costs in respect of the other appeal but within the principles laid down in Brailey v Mendex Pty Ltd

trading as Mair and Co Maylands (1993) 73 WAIG 26 (FB) neither appeal warranted such an order and those applications
were dismissed for that reason.

CHIEF COMMISSIONER W S COLEMAN�
88. I have had the advantage of reading the draft of the reasons for decision of the Hon. President and agree for the reasons set

out therein that the substantial application for an adjournment be dismissed and that the question in FBA 3 of 2002 is not one
of sufficient importance that an appeal should be. The appeal in FBA 4 of 2002 was incompetent and subsequently
discontinued.

SENIOR COMMISSIONER A R BEECH�
89. I agree with the conclusions of His Honour the President and I wish to add the following.
Application to Adjourn
90. The answer to the application for an adjournment of the appeals on the grounds as filed by the CSA lies in the distinction to

be drawn between the adjournment of a matter that is listed for hearing and the merit or appropriateness of hearing the matter
at all. The grounds relied on by the CSA to argue that the appeals ought be adjourned lie more with the latter distinction than
with the former.

91. Thus, it is argued that there is a �lack of substratum of facts� upon which the substantive appeals may properly be decided.
Even if that submission was correct that cannot be a valid reason for adjourning the appeals. It may be a valid reason why it
may not be in the public interest that an appeal should lie. It may be a valid reason why an appeal should not succeed. The
point to be understood is that they are issues which go to the validity of the substantive appeal not to whether the substantive
appeal should be adjourned.

92. That is so because s.49(4) of the Industrial Relations Act 1979 obliges the Full Bench to deal with the appeals on the basis of
the matters raised before the Commission at first instance. If the grounds raised by the CSA are valid now, they would
equally be valid if, or when, the appeal is heard at a later stage. Section 49(4) will not allow any amendment to the appeal
proceedings because if as a result of later proceedings there is a �substratum of facts� established then s.49(4) will preclude
them from being taken into consideration by the Full Bench in these appeals.

93. In this respect, Mr Andretich is correct in his submission that if there are further proceedings in the matter at first instance
then a further appeal will need to be filed. That will not, however, cure the alleged defects in the present appeals which the
CSA advances.

94. Similarly, the submission by the CSA that discovery is not completed in the substantive matter is surprising. It is quite
irrelevant to the appeals presently before the Full Bench. That is because of s.49(4).

95. Similarly again, once it is appreciated that the substantive matter before the Commission at first instance is still proceeding
notwithstanding the appeals, it is difficult to see how the fact of the appeals before the Full Bench is relevant to the
substantive matter before the Commission at first instance. To the extent that it is submitted that a witness to be called in the
substantive matter needs to be called promptly because of the state of his health, that, as presently is the case, will occur in
the ordinary course of the hearing in the substantive matter irrespective whether the appeals presently before the Full Bench
proceed. For those reasons, the application to adjourn of the basis of the CSA�s written grounds cannot be made out.

96. As to the final oral submission made by Ms in de Braekt regarding her indisposition on the day of the hearing of the appeals,
that submission is only something that could be taken into account by the Full Bench once it was made. It was not made at
the commencement of the hearing, but rather at the conclusion of the right of reply extended to the CSA after its submissions,
and those of the respondent, had already been put before the Full Bench.

FBA4
97. This appeal was �reluctantly� discontinued by the CSA. Given that reluctance it appears to me to be necessary to emphasise

that an appeal lies against a decision, and not against the reasons for the decision (see St Michael�s School v ISSOA (2000)
80 WAIG 2839 and the authorities cited therein). Ms in de Braekt recognised this in the course of her submissions. However
as particular (a) of its ground states the appeal filed by the CSA, which somewhat surprisingly was filed by the CSA against
the declaration at first instance that the Arbitrator has the jurisdiction to deal with its own claim, was directed against
paragraphs 31 to 34 of the Reasons for Decision. The appeal was therefore incompetent and any reluctance on the part of the
CSA to discontinue it cannot be an indication otherwise.

THE PRESIDENT�
FINALLY

98. For all of those reasons, appeal FBA 3 of 2002 was dismissed and FBA 4 of 2002 was discontinued, by leave, the Full Bench
refraining from hearing FBA 4 of 2002 further, because it was so discontinued.

_________
2002 WAIRC 05227

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE AND CIVIL SERVICE

ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANTS
v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENTS

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO/S. FBA 3 OF 2002, FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05227
_________________________________________________________________________________________________________
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Decision Adjournments granted.
Representation

Mr R Andretich (of Counsel), by leave, on behalf of the Director General of the Department of
Justice.
Ms M in de Braekt, as agent, on behalf of the Civil Service Association of Western Australia
Incorporated.

_________________________________________________________________________________________________________

Order
These matters having come on for hearing before the Full Bench on the 10th day of April 2002, and having heard Mr R Andretich
(of Counsel), by leave, on behalf of the Director General of the Department of Justice, and Ms M in de Braekt, as agent, on behalf
of the Civil Service Association of Western Australia Incorporated, and the parties having waived the rights conferred upon them
by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 10th day of April 2002, ordered as follows:-

(1) THAT the application to extend time for the lodgement and service of the appeal books in appeal
No FBA 4 of 2002 be and is hereby granted.

(2) THAT applications filed on the 28th day of March 2002 to adjourn the appeals be and are hereby dismissed.
(3) THAT the oral application made to adjourn the appeals by Ms in de Braekt in the course of an address in

reply on the 10th day of April 2002 be and is hereby granted.
(4) THAT appeals numbered FBA 3 and FBA 4 of 2002 be heard together.
(5) THAT the hearing and determination of the appeals herein be and is hereby adjourned to Monday, the 15th

day of April 2002.
By the Full Bench

 (Sgd.) P.J. SHARKEY,
[L.S.] President.

_________
2002 WAIRC 05260

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE, APPELLANT

v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. FBA 3 OF 2002
CITATION NO. 2002 WAIRC 05260
_________________________________________________________________________________________________________

Decision Appeal dismissed
Representation

Mr R Andretich (of Counsel), by leave, on behalf of the Director General of the Department of Justice
Ms M in de Braekt, as agent, on behalf of The Civil Service Association of Western Australia
Incorporated

_________________________________________________________________________________________________________

PARTIES CIVIL SERVICE ASSOCIATION INC, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05260
_________________________________________________________________________________________________________

Decision Appeal discontinued
Representation

Ms M in de Braekt, as agent, on behalf of the Civil Service Association Inc
Mr R Andretich (of Counsel), by leave, on behalf of the Director General, Department of Justice

_________________________________________________________________________________________________________
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Order
These matters having come on for hearing by the Full Bench on the 10th and 15th days of April 2002, and having heard Mr R
Andretich (of Counsel), by leave, on behalf of the Director General of the Department of Justice in appeal No FBA 3 of 2002 and
on behalf of the Director General, Department of Justice in appeal No FBA 4 of 2002, and Ms M in de Braekt, as agent, on behalf
of The Civil Service Association of Western Australia Incorporated in appeal No FBA 3 of 2002 and on behalf of the Civil Service
Association Inc in appeal No FBA 4 of 2002, and the Full Bench having determined that reasons for decisions will issue at a future
date, and the parties having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended) in
relation to appeal No FBA 4 of 2002, it is this day, the 15th day of April 2002, ordered as follows:-

(1) THAT appeal No FBA 3 of 2002 be and is hereby dismissed.
(2) THAT there be leave granted and leave is hereby granted for appeal No FBA 4 of 2002 to be discontinued.
(3) THAT the Full Bench refrain and the Full Bench does therefore hereby refrain from hearing appeal

No FBA 4 of 2002.
(4) THAT the applications by both parties for orders for costs be and are hereby dismissed.

By the Full Bench
 (Sgd.) P.J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 05381
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAWN ELIZABETH HARLEY, APPELLANT
v.
JASGOLD HOLDINGS T/A RINGCRAFT JEWELLERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. FBA 60 OF 2001
CITATION NO. 2002 WAIRC 05381
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
APPELLANT MR D CLARKE, AS AGENT
RESPONDENT MR G AMEY
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�) by

the appellant against the decision of the Commission, at first instance, constituted by a single Commissioner wherein the
Commissioner ordered and declared:-

�1. That the applicant, Dawn Elizabeth Harley, was unfairly dismissed by the respondent on 7 June 2001 due to
the absence of notice paid.

 2. That the respondent shall pay the applicant the sum of $1,852.60 by way of notice, less any amount payable
to the Commissioner of Taxation.�

GROUNDS OF APPEAL
2 It is against that decision that the appellant now appeals on the following grounds, as amended at the hearing of the appeal:-

�1. The Appellant claims that the Learned Commissioner failed to take into account the dismissal of Mrs Dawn
Harley was of a summary nature and without justification.

2. The Appellant claims that the Learned Commissioner failed to address the actual loss in spite of finding the
dismissal unfair.

3. The Appellant claims that evidence was given that the Appellant had suffered financial hardship.
4. That the Appellant was given no notice because there was no notice given, and the onus is on the employer

to justify why no notice was given.
5. The Appellant is seeking compensation for the unfair dismissal from the date of termination to the date of

hearing.
6. The Appellant is seeking the Full Bench to uphold the appeal and quash the decision or subject to subsection

6 of section 49 of the Western Australian Industrial Relations Act 1979, vary it in such manner as the Full
Bench considers appropriate.�

 (Ground 7 is as expressed in the transcript at page 8 of appeal proceedings).



762 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

BACKGROUND
3 The appellant was, at all material times, an employee who was employed in the jewellery shop conducted by the abovenamed

respondent, and, in particular, on its behalf it would appear by Mr Gregory Paul Amey. The jewellery shop is a design
jewellery shop. From 1993 until she was dismissed on 7 June 2001, the abovenamed appellant, Mrs Dawn Elizabeth Harley,
worked in the shop for the respondent as shop assistant and bookkeeper. She shared her employment with Mrs Louise
Symonds. There was also an apprentice.

4 It is not a ground of appeal that the Commissioner at first instance erred in finding that Mrs Harley was unfairly dismissed.
The appeal goes to quantum.

5 The Commissioner found that the position had not been truly made redundant and that in the absence of a redundancy
payment, using the award as the standard, there was unfairness.

6 The Commissioner also considered that the question of notice was relevant and that the termination was at the initiative of
Mr Amey. The Commissioner therefore held that Mrs Harley should have been paid for notice in lieu pursuant to the award.
He found that the absence of this notice was unfair and awarded her five weeks� payment for notice in lieu using the award as
the appropriate standard.

7 On the evidence, uncontested, this was $1,852.60 comprising $372.52 per week multiplied by five weeks, less any taxation
payable to the Commissioner of Taxation. He therefore found that the dismissal was unfair due to the absence of notice paid
and awarded the sum of $1,852.60 less taxation, for notice.

8 It is fair to say that she claimed that she had suffered hardship according to the evidence of her husband. Further, she was
upset and crying virtually the whole day (see pages 38�39 of the appeal book (hereinafter referred to as �AB�)). She gave
evidence of attempting to find employment but has not been able to do so since her dismissal, and up to the time of the hearing
on 6 November 2001. She had applied for approximately three positions.

ISSUES AND CONCLUSIONS
9 This was an appeal against a discretionary decision as that termed is defined in Norbis v Norbis (1986) 161 CLR 513 (HC)

(see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
10 It is for the appellant to establish pursuant to the well known principles in House v The King [1936] 55 CLR 499 that the

exercise of the discretion at first instance miscarried. Unless, of course, that is established, the Full Bench may not interfere
with the exercise of the discretion at first instance. It is, of course, central to the consideration of this appeal that there is no
appeal or cross appeal against the finding that there was a dismissal and that it was unfair because no notice was given and no
amount paid in lieu of or by way of notice.

11 It follows therefore that to assert that because no notice was given and no amount was paid in lieu of or by way of notice.
12 Further, it is irrelevant to the merit of the decision at first instance to allege that the learned Commissioner failed to find that

there was procedural unfairness because he found that there was unfairness and that is not in issue on the appeal.
13 Ground 1 alleges that the Commissioner at first instance failed to take into account that the dismissal of Mrs Dawn Harley, the

abovenamed appellant, was of a summary nature and without justification. I do not understand the significance of that ground.
14 Summary dismissal, as its title indicates, is a swift and effective common law remedy available to the employer. It overrides

all considerations of due notice and wages in lieu of notice (see Macken, McCarry and Sappideen, �The Law of Employment�,
4th Edition, at page 184).

15 The lawful exercise of the power to summary dismiss depends upon first determining whether there has been a breach by the
employer of the express or implied terms of the contract or a demonstrated intention not to be bound by those terms, and
secondly assessing whether the breach is sufficient to allow summary termination of the contract (see Macken, McCarry and
Sappideen (op cit) at pages 191-192).

16 In this case, there was no suggestion of a summary dismissal, and a dismissal occurred as was found without notice being
given. The dismissal was found to be unfair and compensation for loss was ordered to be paid.

17 I do not understand what ground 4 means, but the question of the lack of notice was dealt with at first instance and is also dealt
with in my observations above.

18 I now turn to grounds 2, 3, 5 and 7 all of which go to the question of compensation for loss.
19 In the context of loss, I would observe that the fact was that Mrs Harley, a part-time employee, was paid at casual rates. That

was the uncontroverted evidence. I do not understand fully what ground 3 says. That is because there was evidence of financial
hardship suffered, but that is simply irrelevant to the question of what loss was suffered by the appellant and therefore what
compensation for loss should be ordered.

20 Grounds 2 and 5 together, I think, are complaints that the Commissioner at first instance erred in not finding that, since the
appellant had established that she was unable to obtain employment for 21 weeks after the dismissal on 8 June 2001, then the
Commissioner had erred. The uncontroverted and un-cross examined upon evidence of Mrs Harley was that she had been very
ill since she had been dismissed and this impeded her attempts to find another job (see page 29 (AB)). She applied for three
other jobs and was successful according also to the uncontroverted evidence. She did not give evidence that she was employed
as at the time of the hearing, namely 6 November 2001, or if she was employed when she obtained that employment.
However, the claim was expressed by Mr Clarke in submissions as being for 21 weeks loss of wages from 8 June 2001 to
6 November 2001, making a total of $7780.81. That loss was not particularised in submissions to us. I will turn to that
question a little later in these reasons.

21 The ground added by the amendment, namely ground 7, is a complaint that the Commissioner erred in failing to find that the
termination of Mrs Harley�s employment was a retrenchment following her position being made redundant, and such a finding
should have been made. It follows that if she were retrenched for redundancy then she should have been paid an amount by
way of a redundancy or severance payment.

22 In my opinion, it was clearly open to find that Mrs Harley�s position was made redundant. The uncontroverted evidence of
Mr Amey and Mrs Symonds, corroborated by the letter of dismissal of 8 June 2001, is evidence of this fact.

23 The fact is, and it is readily able to be found from the evidence, that the business of the respondent was in significant financial
difficulty and that Mrs Harley�s position was abolished. It was therefore made redundant and she was retrenched because the
business could no longer afford to retain her services and afford her position. That was the clear evidence. That, of course, fits
the classic definition of redundancy which was contained in the judgement of Bray CJ in R v Industrial Commission of SA; ex
parte Adelaide Milk Supply Co-Operative Pty Ltd and Others [1977] 16 SASR 6 at 8 where he said:-

�� the concept of redundancy in the context we are discussing seems to be simply this, that a job becomes
redundant when the employer no longer desires to have it performed by anyone. A dismissal for redundancy seems
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to be a dismissal, not on account of any personal act or default of the employee dismissed or any consideration
peculiar to him, but because the employer no longer wishes the job the employee has been doing to be done by
anyone.�

24 That is what occurred here. The Commissioner at first instance therefore erred in failing to so find. Thus, the failure to pay an
amount by way of severance pay or redundancy pay is normally evidence of unfairness in termination (see Thompson v
Gregmaun Farms Pty Ltd 80 WAIG 1733 (FB) and the authorities citied therein). The Commissioner therefore should have
found that the dismissal was unfair for that reason, in the normal course of events.

25 A reasonable redundancy is required to be calculated, too, on the total remuneration package (see Matthews v Coles Myer Ltd
(1993) 47 IR 229 at 232). However, this case is somewhat different from the norm.

26 In relation to this matter, the Commissioner uses clause 51 of the Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977, No R32 of 1976 as a guide, since he did not make a finding that the award applied. However, it was
admitted by both parties in evidence that clause 51 of the award, which reads as follows, applies:-

�(1) This clause applies to employers who engage 15 or more employees at the time of any redundancies.
 (2) Discussions Before Terminations

(a) Where the employer has made a definite decision that the employer no longer wishes the job the
employee has been doing to be done by anyone and this is not due to the ordinary and customary
turnover of labour and that decision may lead to termination of employment, the employer shall
hold discussions with the employees directly affected and with the union.

(b) The discussions shall take place as soon as is practicable and shall cover, amongst other matters, the
reasons the proposed terminations are required, measures to avoid or minimise the terminations and
measures to mitigate any adverse effects of any terminations on the employees concerned.

�
 (4) Severance Pay

In addition to the period of notice provided in Clause 20. - Contract of Employment and Termination, a
permanent employee whose employment is terminated for reasons set out above shall be entitled to the
following amount of severance pay in respect of a continuous period of service.
5 years and over 10 weeks� pay�

27 In my opinion, the Commissioner on the admissions made should have found that the award applies. If the award applies then
it does not apply to a part-time employee since it applies by its provisions only to full time employees. Although there is
substantial authority in this Commission that there is implied a term that a reasonable redundancy payment should be made to
an employee, that finding so far relates only to full-time employees (see Thompson v Gregmaun Farms Pty Ltd (op cit)). That
is not to say that it does not relate.

28 In addition, clause 51 of the award precludes any obligation to pay an amount for redundancy or severance payment where
there are less than 15 employees at the time of redundancy, which was the case in this matter.

29 In my opinion, where the award applies, as it did here a question arises as to whether an implied term that a reasonable
redundancy payment was payable to a part-time employee could be properly said to be contemplated or contemplatable where
no entitlement existed by virtue of the award for full-time employees. In any event it was not established on this appeal. Far
more cogent, however, was the award provision that employees of an employer who has less than 15 employees at the time of
redundancy are not entitled to a severance or redundancy payment. In this case the respondent had three employees.

30 I am not therefore persuaded that a loss equivalent to the amount of a reasonable redundancy payment was established, nor am
I persuaded that there was an entitlement to a redundancy payment and that the dismissal was unfair because of the
redundancy payment.

31 As to the claim for lost wages during the 21 week period during which Mrs Harley was said to be unemployed, I am not
persuaded that at first instance, on the balance of probabilities, such a loss was established, given that it was more probable
than not that Mrs Harley was going to be made redundant and retrenched upon five weeks� notice and that the failure to give
that notice was the extent of her loss (see Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)). In any event she
has not proven otherwise.

32 Accordingly, for those reasons, the appeal is not made out and I would dismiss it.
CHIEF COMMISSIONER W S COLEMAN�
33 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER S J KENNER�
34 I have had the benefit of reading in draft form the reasons for decision of the President. The President has set out the

background and issues arising on this appeal which I gratefully adopt.
35 Whilst some of the grounds of appeal and submissions by the industrial agent appearing for the appellant in support of them

were less than clear, I understand the substance of the appeal to be as follows.
36 The thrust of the challenge to the Commissioner�s decision at first instance was that he failed to make adequate findings as to

loss as a consequence of the appellant�s unfair dismissal and he also failed to find that the appellant was denied a reasonable
redundancy payment on termination of her employment.

37 As to the first issue, it was not in contest that the Commissioner found that the appellant�s dismissal was harsh, oppressive and
unfair. That finding having been made at first instance, I cannot see how grounds 1 and 4 advance the appellant�s case any
further as to compensation. Clearly, the issue that arises on a finding of harsh, oppressive and unfair dismissal, is the question
of remedy, in this case, any award of compensation pursuant to s 23A(1)(ba) of the Industrial Relations Act 1979 (�the Act�).
Therefore, whether the dismissal was of a summary nature in terms of no notice of termination of employment having been
given to the applicant is irrelevant, given the finding of unfairness having been made.

38 The Commissioner at first instance at AB 16 was somewhat equivocal as to whether the circumstances of the appellant�s
dismissal constituted a redundancy. In my opinion, on all of the evidence, it was open to find and the Commissioner should
have found that in this case the appellant was made redundant by the respondent. The factual circumstances in relation to this
matter were not in contest. The respondent�s business was suffering financial difficulties and had been for some time prior to
the dismissal of the appellant. The finding that the respondent had to reduce its numbers of employees to survive financially
was not the subject of any challenge on this appeal and in my view such a finding was clearly open on the evidence of the
principal of the respondent, Mr Amey, which evidence was accepted by the Commissioner and a finding made to this effect. In



764 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

this case the work formerly performed by the appellant was no longer required to be performed by anyone, thus constituting a
redundancy at law: R v The Industrial Commission of South Australia; ex parte Adelaide Milk Supply Cooperative Ltd & Ors
(1977) 44 SAIR 1202 at 1205; TCR case (1984) 8 IR 34; Gromark Packaging v FMWU (1992) 73 WAIG 220 at 224.

39 I turn firstly to the question of whether a finding should have been made that the appellant was dismissed unfairly for not
being paid a reasonable redundancy payment. In a case of dismissal for redundancy, which this was, whether an employee
receives a redundancy payment and its quantum, is a relevant consideration in determining whether the dismissal is harsh,
oppressive or unfair: Rogers v Leighton Contractors Pty Ltd (1999) 79 WAIG 3551; Wynn�s Wine Growers v Foster 16 IR
381; Westen v Union des Assurances de Paris (No 2) (1996) 88 IR 268; Leddicoat v Schiavello Commercial Interiors SA
(unreported FCA 18 October 1995 per Von Doussa J).

40 In this case at first instance, there was a concession by both the applicant and the respondent that the terms of the Shop and
Warehouse (Wholesale and Retail Establishments) Award 1977 (�the Award�) applied to the appellant�s employment with the
respondent. The Award applied to the appellant�s employment as a part time employee. However, and significantly, by cl
51(1) dealing with redundancy obligations, this particular clause has no application to employers unless they engage 15 or
more employees at the time of any redundancies being effected. It was common ground at first instance that the respondent
employed a total of three employees and therefore it could have had no application to the circumstances of the appellant�s
redundancy in any event. On this basis in my opinion, it could not therefore be said that the appellant�s dismissal was harsh,
oppressive or unfair, by reason of the failure to pay a reasonable redundancy payment, when the Award expressly excludes
such an obligation on an employer such as the respondent in this case. (See also WA Access Pty Ltd v Vaughan (2000)
81 WAIG 373).

41 Secondly, in determining the question of compensation for loss or injury, a finding of fact as to whether or not the employment
relationship would have continued, but for the unfair dismissal of the employee, is a relevant consideration: Tranchita v
Wavemaster International Pty Ltd (1999) 79 WAIG 1886; Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG
8.

42 In all of the circumstances of the case at first instance, I am not persuaded that the appellant has established that she was
entitled to compensation for loss in respect of the period of 21 weeks from the date of the termination of the employment to
the date of the hearing. In my opinion, having regard to the likelihood of ongoing employment in the circumstance of the
redundancy as it presented itself and in light of the findings made by the Commission at first instance, an award of
compensation in respect of five weeks wages for loss was not inappropriate and would have reflected in my opinion, the
period over which the appellant�s dismissal on the grounds of redundancy could have been fairly effected.

43 For all of the foregoing reasons, I would dismiss the appeal.
THE PRESIDENT�
44 For all of those reasons, the appeal is dismissed.

Order accordingly

_________
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HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. FBA 60 OF 2001
CITATION NO. 2002 WAIRC 05380
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr D Clarke, as agent
Respondent Mr G Amey
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 25th day of March 2002, and having heard Mr D Clarke, as
agent, on behalf of the appellant, and Mr G Amey, on behalf of the respondent, and the Full Bench having reserved its decision in
the matter, and reasons for decision having been delivered on the 23rd day of April 2002, it is this day, the 23rd day of April 2002,
ordered that appeal No FBA 60 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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2002 WAIRC 05364
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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v.
JOBS SOUTH WEST INC, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J H SMITH
COMMISSIONER J L HARRISON

DELIVERED MONDAY, 22 APRIL 2002
FILE NO/S. FBA 8 OF 2002
CITATION NO. 2002 WAIRC 05364
_________________________________________________________________________________________________________

Decision Appeal discontinued
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein having been filed in the Commission on the 8th day of February 2002, and the agent for the
abovenamed appellant, on the 19th day of March 2002, having filed a Notice of Discontinuance in the Commission, the appellant
not having served the Notice of Appeal upon the respondent before filing the Notice of Discontinuance, and the Full Bench having
decided that, in this matter, it should not be therefore required that there be further compliance with Regulation 29 of the Industrial
Relations Commission Regulations 1985 (as amended), and the appellant having waived the rights conferred upon her by s.35 of
the Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of April 2002, ordered as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 8 of 2002 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed employer appellant company against the decisions of the Industrial Magistrate�s Court

constituted by an Industrial Magistrate at Perth given on 10 and 25 October 2001 in complaint number 226 of 1999, against the
following parts of the decision of the Court:-

�(1) that judgement be entered for the complainant (Respondent) in the sum of $18,992.78 and in particular the
findings that�
(a) set-off does not apply;
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(b) that Estoppel cannot apply;
(c) that it is permissible to plead a breach of a federal and state award in the alternative;
(d) that the complainant (Respondent) was underpaid in relation to special, tool, industry and plumbing

allowances; and
(2) in relation to the penalties imposed�

(a) the finding that there were 120 breaches of the award in total;
(b) the imposition of a penalty in relation to the finding of breaches regarding payment of allowances;
(c) the order that the monetary penalty should be paid to the complainant (Respondent) on the grounds

set forth in the attached schedule.�
2 The appeal is brought pursuant to s.84 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

GROUNDS OF APPEAL
3 The appeal is brought on the following grounds, as amended at the hearing of the appeal:-

�1A The Industrial Magistrate erred in fact and law in finding that R14 of 1978 was binding upon the Appellant
(Defendant) or that there had been breaches of it, in that there was no evidence before the Court to establish
that at the relevant times the provisions of Exhibit 7 (the certified copy of the award) existed or applied to
the Appellant (Defendant).

 1. The Industrial Magistrate erred in fact and in law in finding that the Appellant (Defendant) was not entitled
to a set-off (whether equitable or otherwise) of the amounts paid to the Respondent (Complainant), by
reason that the Appellant (Respondent) actually made payments to the Respondent (Complainant) in excess
of the award entitlements and which were expressly agreed to be an �all-in� payment.

 2. The Industrial Magistrate erred in fact and in law in finding that the arrangement (however characterised)
between the parties was a private contract and did not go to the satisfaction of award entitlements, when
there was evidence that the �all in� rate was calculated to encompass all the award entitlements and it is not
necessary that the parties comprehend the nature or extent of the award if the agreement is that the payments
are to be made in satisfaction of any and all benefits due under the arrangement.

 3. The Industrial Magistrate erred in fact and in law by failing to give sufficient weight to the evidence that the
parties agreed that the hourly rate was an �all-in� rate and that the �all-in� rate was the usual practice of the
Appellant (Respondent) and was a common industry practice.

 4. The Industrial Magistrate erred in fact, and against the weight of evidence, in finding that the actual
amounts paid on a fortnightly basis was not less than the minimum amount payable upon a proper
construction of the award by reason that the Appellant�s (Defendant�s) Amended Defence and Set Off
annexed thereto a Schedule of payments made in relation to the requirements of the award. The Industrial
Magistrate drew the wrong inferences from the Silberschneider principle.

 5. The Industrial Magistrate erred in fact and in law by failing to apply the rule in Jones v Dunkel despite the
Respondent (Complainant) failing to call witnesses referred to (Joondalup City Roofing; Mr Bush; Mr
McCarthy) or to discover all documents referred to by the Respondent (Complainant) (eg. his diary), in
support of the Respondent�s (Complainant�s) assertions of fact.

 6. The Industrial Magistrate erred in fact and in law in finding that estoppel did not apply and in finding that
the Appellant (Defendant) was not entitled to make an assumption that the Respondent (Complainant) was a
sub contractor, whether or not the Respondent (Complainant) was a sub contractor in law.

 7. The Industrial Magistrate erred in fact and in law by giving too much weight to the evidence that the
Respondent (Complainant) made a complaint to his union at the end of two lengthy periods of employment
and too much weight to the nature of the complaints made by the Respondent (Complainant) to the
Appellant (Defendant) which were no more than the usual complaints made by employees who are
disgruntled or �whingeing� about general working conditions rather than payment of award rates.

 8. The Industrial Magistrate erred in law by finding that a breach of the federal and state awards may be
pleaded in the alternative and that the abandonment of a claim in respect of the federal award is the end of
the question as to whether a federal award applies, by reason that as a matter of constitutional and statutory
interpretation the federal award applies to the exclusion of the state award and that once the federal award is
pleaded a presumption is raised that the federal award does apply. The Respondent (Complainant) failed to
prove that the federal award did not apply and merely abandoned the claim without negating the
presumption.

9A. The Industrial Magistrate erred in law in finding that Regulation 3 of the Industrial Magistrate�s Court
Regulations 1980 did not apply to the proceedings and that alleged breaches could be pleaded in the
alternative, in that section 81CA(2) of the Industrial Relations Act 1979 operates subject to section 113 of
the Act and the Industrial Magistrate�s Court Regulations 1980 were made under section 113 of the Act.

9B. The Industrial Magistrate erred in fact and in law in failing to find that the provisions of the federal award
and the state award relied upon by the Respondent (Complainant) were not in fact alternatives and thus
could not be pleaded in the alternative.

 9. The Industrial Magistrate erred in law in finding that the Appellant (Defendant) was in breach of the award
in relation to the payment of allowances by reason that the award expressly provides that these allowances
are included in the hourly rate. Admissions by the Appellant (Defendant) went only to questions of fact as to
the arithmetic.

10. The Industrial Magistrate erred in fact and in law by finding that there were 204 breaches of the award
rather than one continuing breach; and in the alternative one breach of the award in respect of the payments
for each pay period and in the further alternative, one breach of the award for each class of obligation
arising under the award, by reason that the breach cannot arise before payment is otherwise made; and
further by reason that by the reaching of the agreement between the parties the Appellant (Defendant) could
only breach any given provision of the award once.

11. The Industrial Magistrate erred in fact and in law in the exercise of his discretion by imposing penalties of
$50.00 for each of 84 breaches without distinction as to the seriousness of each breach and without giving
sufficient weight to the aggregate and totality principles, in particular when viewed against the agreement
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reached between the parties; and in the alternative the aggregate exceeded the maximum of
$1,000.00 provided by statute; and in ordering payments of the amounts due.

12. The Industrial Magistrate erred in law in imposing a penalty (caution) in relation to 120 breaches of the
award with respect to allowances, which were not in fact breaches.

13. The Industrial Magistrate erred in fact and in law by ordering payment of the penalty of $4,200.00 to the
Respondent (Complainant) which order provided a windfall gain to the Respondent (Complainant) in excess
of commercial interest rates or the default rates used by the Supreme Court of Western Australia, and in the
circumstances is inequitable. Further the grounds of the award of the penalties to the Respondent
(Complainant) were expressed to be in the nature of compensation for the exercise of a self help remedy and
are not valid reasons; further the order was in the nature of a de facto order for the payment of legal costs.
The Appellant seeks the following orders�

(1) That the Appeal be allowed.
(2) That Judgement against the Appellant (Defendant) in the sum of $18,992.78 be set aside.
(3) That the penalties imposed in the sum of $4,200.00, cautions and orders made on 25th October 2001 be set

aside.
(4) That the complaints be dismissed.
(5) Such further orders as determined by the Full Bench be substituted for the judgement and orders of the

Industrial Magistrate made on 10th and 25th October 2001.�
4 Leave was granted to file and serve appeal books out of time.

BACKGROUND
Introduction
5 Mr Christopher Lawrence Peters made complaint by the above numbered complaint in the Industrial Magistrate�s Court at

Perth on 23 April 2001 alleging that on or about 9 July 1998 and 13 July 1999, and between those dates, the abovenamed
appellant James Turner Roofing Pty Ltd, being a party bound by award E1939 (P0090) of 1979, committed a breach of those
awards, namely the Plumbing Industry (Queensland and WA) Award 1979 (a Federal award), or in the alternative the Building
Trades (Construction) Award 1987, award number R 14 of 1978 (a State award), in that (see page 5 of the appeal book
(hereinafter referred to as �AB�)):-

�The Defendant underpaid the Complainant and denied him benefits provided by the Plumbing Industry Award in
breach of clauses 17, 19, 9, 32, 23, 11, 18, 12, 16, 38, 10, 34 and 20 or in the alternative underpaid the complainant
and denied him benefits provided by the Building Trades (Construction) Award 1987 in breach of clauses 25, 16,
17, 50, 14, 20, 27, 51, 22, 9, 8, 27 and 13.�

(As I observe hereinafter, during her final address, Counsel for Mr Peters advised the Court that Mr Peters abandoned all of his
claim under the Federal award and relied only on his claim under the State award).

6 At pages 6-21 (AB) there are re-amended particulars of claim which recite in detail the allegations of the breach.
7 There was filed on behalf of the respondent an amended defence and set-off. It should be noted that the Industrial Magistrate�s

Courts (General Jurisdiction) Regulations 2000 which applied to this matter came into operation on 18 January 2001 (see
regulation 2 and the Government Gazette of 19 December 2000 pages 7309-7344). Under the Act, s.81CA(2), since the
Industrial Magistrate�s Court was here exercising its general jurisdiction as defined (see s.81CA(1)), and the original
proceedings being proceedings brought under s.83 of the Act, the practice and procedure to be observed are those prescribed
by the Local Courts Act 1904 as if the proceedings were an action within the meaning of that Act. An �action� is defined in
s.3 of the Act to include:-

�Suit, and means a civil proceeding commenced as described by plaint;�
8 For myself I would also observe that the practices and procedures prescribed by the Local Courts Act 1904 are far too complex

to be usefully applied to proceedings under s.83 of the Act.
9 Having heard and determined the matter the learned Industrial Magistrate found a number of breaches in relation to wages paid

and imposed penalties of $50.00 each. This totalled an amount of $4,200.00. As to the further 120 breaches arising from the
failure to pay allowances, he imposed a caution in respect of each of those. The decision was made on 25 October 2001 and
appeared in the form of an order on 26 October 2001 (see pages 35-37 (AB)).

10 He also ordered that the amount of the penalty be paid to the employee, Mr Peters.
11 Mr Peters, the complainant, alleged that between 9 July 1998 and 13 July 1999 the defendant employed him in his capacity as

a roof plumber. He was employed at a rate of $25.00 per hour at first, which was later increased to $28.00 per hour. In the
course of one �job� he was paid $30.00 per hour. He claimed that the defendant did not pay him his correct entitlements both
during the currency of his employment and subsequently upon the termination of his employment, and therefore brought this
complaint.

12 At the hearing, Counsel for Mr Peters, in her final address, conceded that respondency with respect to the Federal award could
not be proved. Mr Peters, through his Counsel, therefore abandoned his claim made under the Federal award, the Plumbing
Industry (Queensland and WA) Award 1997, and relied upon the Building Trades (Construction) Award 1987 (hereinafter
referred to as �the award�) to substantiate his claim.

13 It was alleged that the defendant had breached the award by:-
(a) Failing to pay overtime and weekend work.
(b) Failing to pay overtime at the correct rate.
(c) Failing to pay rest and meal breaks.
(d) Failing to pay 10 public holidays, worked rates of pay.
(e) Failing to pay for a public holiday worked.
(f) Failing to pay allowances, namely the insulation material handling allowance, an industry allowance, the special

allowance, the tool allowance, the plumbing allowance and the meal allowance.
(g) Failing to provide rostered days off, and pay for them.
(h) Deducting superannuation payments from gross pay.
(i) Deducting payments to the Construction Industry Redundancy Fund from gross pay.
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(j) Failing to pay the correct superannuation
(k) Failing to pay pro-rota annual leave on termination.
(l) Failing to pay annual leave loading and other annual leave payments.
(m) Failing to pay the required amounts for redundancy.

14 The defendant�s defence was as follows:-
(a) It denied that any award bound it in relation to Mr Peters� employment.
(b) It alleged that Mr Peters was, at all material times, an independent contractor.
(c) It alleged that Mr Peters did not have standing to bring his claim.
(d) Alternatively it alleged that if it were found that Mr Peters was, at all material times, an employee of the defendant,

then the amounts paid to him in consequence of the agreement was, in each instance, an all inclusive sum. Thus, any
payment made by it to Mr Peters in excess of the award entitlements should be set-off against any award entitlements
that may be found to be owed.

(e) Further, and in the alternative, it was submitted that Mr Peters was now estopped from relying on the award.
(f) That Mr Peters had failed to prove that the award bound the defendant.

THE AWARD
15 The award prescribes rates of pay (see clause 8) which, in the case of a plumber (and Mr Peters was employed as a roofing

plumber), is on a weekly basis which are calculated at an hourly in accordance with clause 8(4) of the award.
16 In the case of a plumber, the amount is prescribed to be $510.10 per week (subject to State Wage increases no doubt). Clause

7(14) makes it entirely clear that where an overaward payment is made it does not include amounts for allowances and any
other ancillary payments under the award. Clause 7(14) reads as follows:-

��Overaward Payment� is defined as the amount in rates of pay which an employee would receive in excess of the
minimum award wage (ie base rate, arbitrated safety net and supplementary payment) as prescribed in this award
for the classification in which such employee is engaged. Provided that this definition shall exclude overtime, shift
allowances, penalty rates, expense related allowances, industry allowances, disability allowances, location
allowances, special rates or allowances, responsibility allowances and any other ancillary payments of a like nature
prescribed by this award.�

17 Further, on a fair reading of clause 8, in the context of the whole of the award, and interpreting the award in following the
principles laid down in Norwest Beef Industries Ltd and Derby Meat Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC) it is
manifestly clear that all of the allowances prescribed to be paid are in addition to the weekly rate of pay prescribed in clause
8(2). It is trite to observe that they would not be allowances if they were not prescribed to be so paid. An allowance is a
payment to an employee in addition to the ordinary wage rate usually as compensation for some particular disability or aspect
of work usually expressed as an hourly, weekly or daily rate (see CCH - Research Manual of Industrial Law � 4003). That is,
of course, classically how the allowances claimed are expressed in clause 8 of the award.

18 There was an express concession by Mr Taylor (of Counsel) for the defendant at first instance, in his address, whereby he
expressly based a claim of set-off on the figures contained in Schedule A to the defence and acknowledged that the defendant
early admitted the sums claimed by the complainant if the award finally applied in relation to tea breaks, time and a half,
double time, rostered days off and so on.

19 That was an unequivocal admission that the terms of the award applied and were admitted to apply in relation to the quantum
claimed. Although the application related to a period before the Act was amended, and proceedings were instituted by a
complaint, they also proceeded on the basis of what I might call pleadings, namely particulars of claim in the Local Court
Form with a Defence and Set-Off.

FACTS AND FINDINGS
20 There was evidence, at first instance, by Mr Christopher Lawrence Peters, the respondent, and Mr Seamus Doherty, both on

behalf of the complainant, and Mr James Turner, Mr Kevin Crommelin, Mr Ian Doutch and Ms Jeanene Doornbusch for the
respondent.

21 The factual background was that Mr Peters was employed as a roof plumber, who was, as he alleged, employed as a roof
plumber by the appellant from 9 July 1998 to 13 July 1999.

22 The main part of the case for the respondent at first instance was that Mr Peters was not an employee but an independent
contractor and that his contract was a contract for services not of service. A great deal of evidence was led to that effect.

23 The learned Industrial Magistrate, in the end, made a clear finding that Mr Peters was an employee of the appellant. That
finding was not appealed against and it stands for the purpose of this appeal.

24 It was not in dispute that Mr Peters was paid an hourly rate of $25.00 per hour increased at one time to $30.00 per hour for a
particular job and $28.00 per hour for another. It is quite clear on Mr Taylor�s evidence that Mr Turner was unaware of the
award and that he proceeded throughout on the basis that he did not have to worry about the award. That was his evidence.

25 Further, he admitted that he had no real knowledge of the award, its provisions and operation. That, of course, is entirely
consistent with his insistence throughout his evidence that Mr Peters was a subcontractor and not an employee, which was the
basis of his case. That, of course, was quite consistent with his evidence that the award was irrelevant.

26 Further, there was ample evidence, not challenged on appeal, to justify a finding that there was no agreement at all that monies
were to be applied to the liability of the appellant pursuant to the award.

27 The clear evidence by Mr Peters, uncontradicted and accepted by His Worship, was that Mr Peters did not agree to any all in
rate and complained at all times that he was not receiving his award entitlements. There was no evidence that Mr Peters
accepted an all in rate and in fact he made it clear that he did not. Even if Mr Turner�s evidence were accepted, the tenor of it
was that an all in rate of $28.00 per hour was agreed to be paid because he was a subcontractor. (There were, as I have
observed earlier, only variations in the hourly rate).

28 The Industrial Magistrate found that he accepted the evidence of Mr Peters in preference to that of Mr Turner and it was not
seriously submitted that it was not open to so find. The Industrial Magistrate was therefore entitled to find as he did.

29 During the course of the proceedings the defendant�s Counsel, on behalf of the defendant, made certain admissions. He
conceded that no specific payments were made to Mr Peters in relation to meal breaks, lunch breaks, overtime, rostered days
off, public holidays and redundancy fund payments in accordance with the requirements of the award (see pages 76-77 of the
transcript at first instance (hereinafter referred to as �TFI�)).
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30 Furthermore, he also conceded, as I have observed above, that no issue was taken with the calculations as pleaded.
31 The only appeals are against the finding that judgement be entered in the sum of $18,992.78, and, in particular, that set-off

does not apply, that estoppel does not apply, that it is permissible to plead a breach of a Federal and State award in the
alternative, and that the complainant was underpaid in relation to special tool industry and plumbing allowances. The other
findings are not appealed against.

32 His Worship concluded that he was called upon to determine whether the award covered Mr Peters� employment and he did so.
It was conceded that Mr Peters was, at all material times, a plumber within the definition of clause 7(6) of the award.

33 The Industrial Magistrate concluded that whilst Mr Peters and the defendant, through Mr Turner, agreed that Mr Peters would
be paid an hourly rate of $25.00 per hour, later increased to $28.00 per hour, the defendant and the complainant entered into an
agreement, which was an overaward payment as defined in clause 7(14) of the award, so that the arrangement was not of the
type falling within the provisions of s.114 of the Act. What occurred, he held, was that there was an agreement not to annul or
vary the award but to aggregate payments to be made to Mr Peters in what the defendant considered to be his capacity as a
subcontractor.

34 His Worship also held as follows. The aggregation of payments had nothing to do with the award. The Industrial Magistrate
referred to Ray v Rodano (1967) AR (NSW 471) and Poletti v Ecob (1989) 91 ALR 381. In the latter case, Keely, Gray and
Ryan JJ held:-

�Where there is a private contract between parties for purposes outside an award, an employee (sic) cannot
afterwards say that payments made pursuant to the contract were in satisfaction of award entitlements outside the
agreed purpose of the payments.�

35 The Industrial Magistrate held that those authorities make it clear that set-off must be restricted to payments that are referrable
expressly, or by implications of the award obligation. The Industrial Magistrate went on to hold that that was not the case here.
His Worship went on to hold further that the agreement as to the payment by the defendant of an �all-up� or �all-in rate� had
nothing to do with its obligation under the award; it was a term of a private contract that did not in any way contemplate the
application of an award. Indeed, the evidence of Mr Turner, His Worship found, indicated that he had little or no knowledge of
the award; Mr Turner did not even contemplate that the complainant might be bound by it. Mr Turner dealt with Mr Peters on
the basis that he was a subcontractor.

36 In those circumstances, the application of the expression �all-in� or �all-up� could have nothing to do with the defendant�s
satisfaction of any particular components of the award. He was of opinion that Poletti v Ecob (op cit) did not support the
defendant�s argument. His Worship also referred to a decision of the Industrial Appeal Court in Silberschneider v MRSA
Earthmoving Pty Ltd 68 WAIG 1004 per Olney J at 1005 where Olney J said:-

�The employer�s obligation under the award is normally to pay one sum of the money for each pay period and that
sum will be calculated according to the hours worked, the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allowances and the like. Yet the actual amount paid is not less than
the minimum amount payable upon a proper application of the award provisions to the work done, then there can be
no contravention of or failure to comply with the award and thus no occasion for the exercise of a jurisdiction under
either of sub-sections (1) or (4) of s.83.�

37 That decision, the Industrial Magistrate held, did not apply in this matter. The Industrial Magistrate held that the decision did
not support the defendant�s view that aggregation operates to facilitate a set-off. What His Honour said in Silberschneider v
MRSA Earthmoving Pty Ltd (op cit) does not refer to a set-off but rather the situation where no actual underpayment has been
made. The Industrial Magistrate held, therefore, that a set-off did not apply.

Estoppel
38 The Industrial Magistrate held, applying WABLPPU v RB Exclusive Pools Pty Ltd t/a Florida Exclusive Pools 77 WAIG 4,

that there was no estoppel which applied to the question of whether Mr Peters was an employee of the defendant or not.
THE GROUNDS OF APEAL - ISSUES AND CONCLUSIONS

Ground 1(a)
39 By this ground it was alleged by the appellant that the Industrial Court erred in finding that award No R14 of 1987 was binding

on the appellant or that there were breaches of it, because, so the submission went, there was no evidence before the Court of
what the application and provisions were at the material times.

40 Before the Court was exhibit 7, which was a copy of the award certified by a Deputy Registrar of this Commission. It was
submitted that the document, which was certified as a true copy of the award by a Deputy Registrar as at 14 May 2001, being
after the date of the breaches, could not be evidence of what the provisions of the award were at the time of the alleged
breaches.

41 It was also submitted that because of the references in the award to increases in the wage rates, arising from the July 1999 State
Wage Case Decision, operative from 1 August 1999, the wage rates in the certified copy and the calculations cannot establish
what the respondent�s entitlements were prior to the date of certification. The award includes references to the dates on which
the variations to the award occurred. Further, Counsel for the defendant, at first instance, conceded that the claim was
arithmetically correct. Indeed, he went further than that. He said (see pages 258-259 (TFI)):-

�The documents have been tendered to you and, in any event, they form annexure A to the defence which provides
the sum involved. That sum is uncontroverted. The defendant early admitted the sums claimed by the complainant if
the award finally applied in relation to tea breaks, time and a half, double time, rostered days off and so on.�

42 In my opinion there was ample evidence supported by that concession and indeed the admission of the defendant conveyed by
that submission, by which the fact of underpayment could be established by reference to the copy of the award tendered. There
is no substance to the ground of appeal for that reason.

43 As to the coverage of Mr Peters and the respondent by the award, the finding that the award covered both the appellant and
respondent at first instance was not in issue at the hearing at first instance. It could not therefore be raised on appeal, having
regard to s.49(4) of the Act and the principle in University of Wollongong and Others v Metwally (No 2) [1985] 59 ALJR
481 (HC).

44 Further, for the reasons advanced by Ms Henderson (of Counsel) in her submissions for the respondent, the award, a common
rule award, clearly applied to Mr Peters as a roof plumber employed in the construction industry by the appellant.

Grounds 1 to 4
45 All of these grounds attack the learned Magistrate�s finding that the amount paid to the employee could not be set-off against

the obligations to pay contained in the award.
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46 The Industrial Magistrate, as I have observed, made a number of relevant findings to these grounds namely:-
(a) That Mr Turner and Mr Peters agreed he would be paid $25.00 per hour, increased to $30.00 per hour for one job, and at

one time to $28.00 per hour.
(b) That this constituted in Mr Turner�s view an all in rate.
(c) That Mr Peters did not comprehend or accept that it was an all in rate ((ie) a rate which was to constitute his total

remuneration).
(d) That Mr Peters did not accept it was borne out by his clear complaints and protests to office staff, to Mr Turner and his

foreman concerning his pay protests which were ignored, but which were clearly made.
(e) Mr Turner, as was correctly found, ignored the award and had no real knowledge of it and its operation and as the

Industrial Magistrate correctly found employed Mr Peters on the basis that the appellant did not have to cover itself with
the award.

(f) It is also clear, on the evidence, that the appellant paid Mr Peters a higher rate than provided for in the award because
there was at the time a shortage of roof plumbers and Mr Peters was a good roof plumber. The appellant wanted, it was
clear, to maintain or enhance its trade reputation, and therefore be paid higher rates to attract Mr Peters as a quality
tradesman.

47 It was entirely open therefore to find that the rate offered had nothing to do with the coverage of award entitlements and all to
do with obtaining the services of a skilled workman as a subcontractor.

48 Further, it was made clear by Mr Turner�s own admission, which bound the appellant, that the hourly payment had nothing to
do with the award because it was a payment made to a person on the basis that he was a �subcontractor� and not an employee.
The payment therefore, on the appellant�s case, had no relation to the award. It was never intended to be and it was never
applied to any award liability, of any type, by the appellant. It was never accepted, on Mr Peters� own evidence, as being in
satisfaction of his wages and entitlements under the award. There was no agreement, as the Magistrate clearly found.
Conclusively, too, the defendant�s case was that because of its agreement, which Mr Turner said he made on behalf of the
respondent with Mr Peters, it was not bound by the terms of the award.

49 In my opinion, too, if there were such an agreement, which there was not, it would have been rendered null and void by
s.114 of the Act. Since there was no agreement, nothing exists to be rendered null and void.

50 However, what is quite clear is that the defendant attempted to enter into an agreement which was contrary to the terms of the
award. Since, however, there was no meeting of minds, there was no agreement, save and except that an hourly rate of pay
over the award rate was paid and accepted, at most.

51 The case for the appellant that a set-off could be relied on therefore falls on a number of points:-
(a) First, there was never a contract between parties for purposes outside an award because it was never agreed that the

amount paid was to be accepted as payable in lieu of award entitlements (see Jose v Geraldton Resource Centre Inc
75 WAIG 2316 at 2316-2317), and His Worship so found.

(b) The payments made were, on the appellant�s own case, in any event, not related to any award obligation but to what,
it asserted was a subcontractor/contractor relationship. Indeed, Mr Turner�s evidence was solely directed to proving
that the respondent and Mr Peters were contractor and sub-contractor.

52 As the Magistrate correctly found, the payment had nothing to do with any obligation under the award and was a payment
which in no way contemplated the existence of the award on the defendant�s witnesses own admission. Accordingly, the terms
�all in� or �all up� had nothing to do with the award, and, in any event, were never accepted as such by Mr Peters.

53 For all of those reasons, no set-off could apply.
54 Further, as the Industrial Magistrate found, Silberschneider v MRSA Earthmoving Pty Ltd (op cit) was simply irrelevant.
55 Next, there is no merit in the submission that because there was a unilaterally designated �all in figure� that it should carry any

weight. First, if there were an industry practice, which I infer meant a custom, it could not stand in the face of award
entitlements. Second, the payments, if they were an industry rate, related to a subcontract, and not to award obligations.

56 Next, an amount paid is not capable of being set-off against an award entitlement where no specific allocation is made for
components within a flat overaward payment. There was no such allocation made here (see Jose v Geraldton Resource Centre
Inc (op cit), AFMEPKIU v Centurion Industries Ltd 77 WAIG 319 (FB) and see also the cases cited therein, and also Australia
and New Zealand Banking Group Ltd v Finance Sector Union of Australia (unreported) (delivered 19 December
2001 [2001] FCA 1785 (FC FC)).

57 In this case, too, most appositely, on those authorities, even if there were a private contract between the parties outside the
award, which there was not, there was no payment made which was referrable expressly or impliedly to an award obligation.
Further, even if there were a private contract between the parties outside the award, which there was not, it cannot afterwards
be held by one party to be in satisfaction of award entitlements that did not form part of the contract between the parties.

58 It is quite clear, for all of those reasons, that award entitlements formed no part of the contract between the parties, not the least
because the amount paid was purported to be paid to a subcontractor. Further, it is quite obvious that insofar as Olney J�s dicta
in Silberschneider v MRSA Earthmoving Pty Ltd (op cit) was part of the ratio of the case, which it was not, then, for the
reasons expressed by His Worship, it had no relevance to this case.

59 It was not open to the Magistrate to find, for those reasons, that there could be any set-off.
Ground 5
60 By this ground it is alleged that the learned Industrial Magistrate failed to apply the rule in Jones v Dunkel and Another [1958-

1959] 101 CLR 298. The ground of appeal is deficient.
61 In my opinion, if evidence was to be called in relation to the case for the appellant, at first instance, that Mr Peters was a

subcontractor, it should have been called on behalf of the appellant. It is not for the respondent to make out the appellant�s case
for it. That, I would have thought, is axiomatic.

62 In any event, nothing was submitted to explain how the outcome of the case could have been changed had witnesses from
Joondalup City Roofing or Mr Bush or Mr McCarthy been called.

Ground 6 
63 By this ground the appellant complained that the Industrial Court erred in finding:-

(a) that estoppel did not apply;
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(b) that the respondent was not entitled to assume that he was a subcontractor whether or not he was a subcontractor in
law.

64 The learned Industrial Magistrate applied the principle in WA Builders Labourers, Painters and Plasterers Union v RB
Exclusive Pools Pty Ltd trading as Florida Exclusive Pools (op cit), and found that the appellant was not entitled to make the
assumption that Mr Peters was a subcontractor who was paid at a flat hourly rate because it was demonstrably apparent that
Mr Peters was an employee. This finding was not appealed against and it is not now open to the appellant to challenge it
indirectly by alleging an estoppel which is simply not open to it to do.

65 Secondly, there is no basis to find an estoppel, for the reasons advanced by His Worship. In particular, in this case, it was quite
clear that the employee played no part by the adoption of or persistence with any assumption that he was an employee.

66 The uncontradicted evidence of his complaints about his pay and conditions, and his assertion in the witness box that he was an
award employee are clear evidence of that. He was aware of his entitlements and complained about his pay and the failure of
the appellant to pay him in accordance with the award provisions (see pages 17, 18, 19, 20, 21, 25, 34 and 35 (TFI)). In short,
there was no conduct by Mr Peters which would give rise to the estoppel alleged by the appellant, within the principles laid
down in WA Builders Labourers, Painters and Plasterers Union v RB Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools (op cit).

67 Further, I am not, in any event, persuaded that estoppel can operate to determine the nature of the contract. It is trite to observe
that the contract is not necessarily determined by a label given to it by the parties. There is no merit at all in that ground.

68 A court is required to look at the substance of the transaction to determine whether it is a contract of service or for services.
That is what the learned Industrial Magistrate was required to do in this case. A court is not bound by the label applied by the
parties or a party to an agreement. In this case, His Worship correctly considered the nature of the contract on the evidence and
found that it was an employment contract. That finding was not appealed against. It might therefore be said that an appeal
alleging a failure to find estoppel against the respondent is not a competent ground of appeal, for that reason. As to these
matters see, for example, Australian Mutual Provident Society v Allan and Another [1978] 52 ALJR 407 at 409 (PC) and see
Macken, McCarry and Sappideen, �The Law of Employment�, 4th Edition at pages 18-19, and the cases cited therein.

Ground 8
69 I now turn to ground 8. By that ground it is alleged that the Industrial Magistrate erred in finding that a breach of a Federal or

State award may be pleaded in the alternative. It was not at all relevant to the decision in this matter because the respondent,
through his Counsel, advised that his client abandoned the claim pursuant to any Federal award. The ground relates to no part
of the decision in the matter and has no merit therefore.

Ground 9
70 As to ground 9, by this ground the appellant complains that the Industrial Magistrate erred in law in finding that the appellant

was in breach of the award in relation to the payment of allowances as these allowances are included in the hourly rate. It is
quite clear that details of the particulars of all allowances claimed were set out in the re-amended particulars of claim.

71 In any event, the various allowances alleged not to have been paid are provided for in the award (clauses 8(3) � (16); 9(a) � (b)
and 10). They very obviously do not form part of the hourly rate of pay as set out at clause 8(2) of the award, not the least
because they are �allowances�, and for the reasons which I have expressed above.

Ground 10
72 By this ground, it was alleged that the Industrial Magistrate erred by finding 204 breaches instead of one. The Industrial

Magistrate Courts� Regulations 2000 were not in force at the time this complaint was made. As I have observed above, the
Industrial Magistrate Courts� Regulations 1980 came into force before the complaint was made and applied to these
proceedings.

73 If that view be wrong, regulation 3 of these Regulations provides for the making of a complaint in accordance with the Justices
Act 1902. S.43(2) of that Act provides as follows:-

�(2) in other cases, if the matters of complaint are substantially of the same act or omission on the part of the
defendant,

such matters may be joined in the same complaint.�
74 It is trite to observe that several breaches can be alleged seriatim in a complaint or as I observe hereinafter in a local court

summons.
75 In any event by order 5 rule 19 of the Local Court Rules 1961 which applied to these proceedings, particulars of claim can

contain allegations of more than one �cause of action� or, for the purposes of s.83 of the Act, more than one alleged breach or
failure to comply with the terms of an award, order, etc. Accordingly, all of the alleged breaches were validly able to be
alleged in one complaint and more correctly in one summons, but, in any event, in one document originating proceedings. I do
not see that the use of a complaint is at all fatal to the proceedings and it was not so alleged in the grounds of appeal.

76 Mr McCorry�s submission that there could only be one breach of the award in respect of each refusal to make payment of any
entitlement under the award, whether allowance, pay, overtime, etc, has no merit. A breach does not occur when there is a
demand to pay an amount due under an award, nor does the question of whether a breach has occurred depend on the amount
which is to be paid at the end of each pay period. It is simply the fact that every time a failure to comply with a provision of the
award or a breach of a provision of the award occurs or is committed, by a failure to pay or otherwise, then that constitutes a
separate breach. There is no requirement for any demand to be made as there is in contractual matters. A failure to pay a
prescribed allowance is a breach, for example, a failure to pay overtime is a breach, for example, a failure to pay holiday pay is
a breach, and they are all manifestly separate breaches. That is, of course, where the award so prescribes and the employee is
entitled under the award to the amount which he claims was not paid to him or her.

77 There needs to be no demand as I have observed. The proceedings under s.83(3) of the Act are enforcement proceedings
where, inter alia, penalties may be imposed. They are not proceedings for the recovery of a debt, although concomitant orders
to pay amounts not paid or underpaid may, of course, be made.

78 It is manifestly clear that on each occasion a party fails to comply with a provision of an award or contravenes it by his/her/its
act a separate breach is committed. In the face of that simple proposition, the ground is not made out and there is no merit in
that ground.

Ground 11
79 By Ground 11, it is alleged that the Industrial Magistrate erred in the exercise of his discretion by imposing penalties of

$50.00 for each of the 84 breaches without distinction as to the seriousness of each breach, and without giving sufficient
weight to the aggregate and totality principles.
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80 The Industrial Magistrate, expressly in his supplementary reasons, took into account that it was important to impose a penalty
which took into account the seriousness of the breaches and to ensure that the penalty has both a personal and general deterrent
aspect to it.

81 His Worship expressly had regard for the totality of the amount of the underpayment and that the defendant operated in
ignorance of the provisions of the award rather than in wilful disobedience. He also took into account that there was not
evidence of any prior breach of the award.

82 He also expressly took into account the totality principle and the need for the penalty not to be �crushing� upon the defendant.
83 Further, as Ms Henderson submitted, $1,000.00 is the maximum penalty provided by the statute for any individual breach and

the penalty of $50.00 applied is very much at the lower end of the scale. The penalties represented a fair and sound exercise of
discretion for those reasons. There was no miscarriage of the exercise of discretion at first instance, according to the principles
laid down in House v The King [1936] 55 CLR 499, established by the appellant as it was required to do were it to succeed.
That ground is not made out.

Ground 12
84 By this ground, it is alleged that the Industrial Magistrate imposed a penalty, namely a caution in relation to 120 breaches of

the award with respect to allowances which were not in fact breaches. I do not understand that argument.
85 It is perfectly clear that allowances are prescribed by the award by clauses 8(3) � 8(16) and 9, 10 and 12. As I have observed

above, they are clearly prescribed to be paid in addition and separate from the hourly rate of wages apart from allowances, and
each failure to pay an allowance to which the respondent was entitled represented a breach for the reasons which I have
expressed above.

Ground 13
86 By this ground, it is complained that the Industrial Magistrate erred in ordering payment of the total amount of the penalty,

namely $4,200.00 to the respondent. His Worship (see page 88 (AB)) gave reasons why he ordered the amount of the penalties
to be paid to the respondent.

87 He said that the purpose of s.83 of the Act was to enable self policing by parties to beneficiaries of awards and rewarding those
who assisted in achieving the integrity of the system. Further, Mr Peters undertook the individual responsibility of enforcing
the award on his account The Industrial Magistrate�s view, together with the added matter to which I have just referred,
represent reasons entirely consistent with the intent and terms of the section, for the order to be made by the Industrial
Magistrate as he made it.

88 Nothing has been advanced to suggest that there was any miscarriage in the exercise of the discretion according to the
principles laid down in House v The King (op cit).

CHIEF COMMISSIONER W S COLEMAN
89 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER S WOOD
90 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT�
91 None of the grounds of appeal are made out. I would, for those reasons, dismiss the appeal.

Order accordingly
_________

2002 WAIRC 05445
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES TURNER ROOFING PTY LTD, APPELLANT
v.
CHRISTOPHER LAWRENCE PETERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED MONDAY, 29 APRIL 2002
FILE NO/S. FBA 53 OF 2001
CITATION NO. 2002 WAIRC 05445
_________________________________________________________________________________________________________

Decision Appeal dismissed and orders
Representation
Appellant Mr G McCorry, as agent
Respondent Ms Y Henderson (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 13th day of March 2002, and having heard Mr G McCorry, as
agent, on behalf of the appellant, and Ms Y Henderson (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision in the matter, and the parties having deemed to waive the rights conferred on them by s.35 of the
Industrial Relations Act 1979, (as amended), and reasons for decision having been delivered on the 29th day of April 2002, it is
this day, the 29th day of April 2002, ordered as follows:-

1. THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of the
amended notice of appeal filed herein on the 11th day of March 2002.

2. THAT the application for an extension of time within which to lodge and serve appeal books is hereby granted.
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3. THAT appeal No. FBA 53 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P .J. SHARKEY,
[L.S.] President.

____________________
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DELIVERED FRIDAY, 26 APRIL 2002
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_________________________________________________________________________________________________________

Decision Appeal upheld, orders at first instance quashed, and matter remitted back to Industrial
Magistrate

Appearances
Appellant Mr J Rosales-Castaneda (of Counsel), by leave
Respondent Mr J Britts (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed organisation of employees (hereinafter called �the ALHMWU�) against the decision of

the Industrial Magistrate on 12 December 2001 in matter number M175 of 2001 on the grounds set out in the Schedule to the
notice of appeal (see page 2 of the appeal book (hereinafter referred to as �AB�)), which read as follows:-

GROUNDS OF APPEAL
�1. The Magistrate erred in law in holding that if a Magistrate cannot make any orders to enforce an order by

the Commission, then there are no grounds for a claim for a breach of the Commission�s order.
 2. The Learned Magistrate erred in law in making a finding that the claim was frivolous or vexatious.
 3. The learned Magistrate erred in law in finding that the original application did not have merit because�

a. there was no order or finding he could make; and
b. it would not be appropriate to impose a penalty in view of the proceedings that had taken place prior

to this application.
 4. The Learned Magistrate erred in law in finding that the Union was not entitled to pursue matter M175 of

2001 for the benefit of the union and other delegates.
 5. The Learned Magistrate erred in law in finding that the Union was barred from pursuing the claim against

the respondent, because a Union delegate had entered into a deed of settlement with the respondent
(excluding the Union from any negotiations).

 6. Because of all of the above grounds, the Learned Magistrate erred in law in making an order for costs
against the appellant Union.�

2 The decision appealed against was a decision of the Industrial Magistrate (see page 10 (AB)) whereby he dismissed the
appellant organisation�s claim and ordered it to pay the respondent�s costs fixed at $800.00.

BACKGROUND
3 The appellant organisation, the ALHMWU, by claim M175 of 2001, alleged that the respondent employer, Burswood Resort

(Management) Limited (hereinafter called �Burswood�) failed to comply with an order made by Commissioner Wood dated
14 February 2001. The ALHMWU made application to enforce the order. It also sought a declaration that the respondent had
breached the Commissioner�s order by terminating the employment of an employee, Mr Derek Mitchell, and sought an order
that a penalty of not more than $1,000.00 be imposed.

4 The short point, at first instance, as agreed by the parties, was whether the proceedings were incompetent in that the
respondent had been released from liability and there was a bar to the proceedings brought about by a deed of release executed
by Mr Derek Mitchell and by the respondent. On the pleadings it was quite clear and admitted that the following was the case
in fact:-
(a) That the complainant ALHMWU took a matter to the Commission, constituted by a single Commissioner, whereby the

appellant organisation alleged that the respondent, who it also alleged was the manager of Burswood International
Resort Casino, had advised the employee that his services would be terminated on 10 January 2001 unless he could find
a suitable alternative position, either internally or otherwise, before 10 January 2001. The matter came before the
Commissioner pursuant to s.44 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the
Act�)).
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(b) That the matter was not settled by conciliation within the Commission and was referred by the Commission, in matter
number CR 350 of 2000, for final hearing and determination.

(c) That the Commissioner, having heard the parties, made the following orders on 14 February 2001, namely that:-
(i) The respondent allocate forthwith duties to Mr Mitchell in the Environmental Services Area compatible with

his duties and skills.
(ii) The respondent engage in a full exploration, in consultation with Mr Mitchell, of options for his employment

with the respondent including any appropriate training relevant to available positions with the respondent, that
are compatible with his capabilities and skills.

(iii) That in light of point 2 of the order, the respondent not terminate the employment of Mr Mitchell as an
Environmental Services Attendant prior to three calendar months from the date of the order, for reasons to do
with his inability, for medical reasons, to perform duties as an Environmental Services Attendant.

5 It was admitted that the respondent terminated Mr Mitchell�s employment on 23 March 2001, but it was denied by the
respondent that this was in contravention of the Commission�s orders.

6 It was also common ground that Mr Mitchell and the respondent executed a document, duly stamped, and entitled a �Deed of
Release and Settlement� on 10 May 2001 (see pages 53-58 (AB)). By the deed it was acknowledged, inter alia, that
Mr Mitchell, an employee of the respondent, was advised in December 2000 that his current position was no longer available,
acknowledged that the Commission ordered that it not terminate Mr Mitchell�s employment, and recites the existence and
content of the complaint herein.

7 It also recites the existence of the order of the Commission made on 30 April 2001, and referred to above, requiring that
Mr Mitchell be reinstated.

8 The agreement also recites that Mr Mitchell has been made redundant and that he has been paid an amount, (blacked out in the
copy deed) called �an ex gratia redundancy payment�.

9 Clauses 1(c), (d) and (e) purport to be releases from claims and bars to actions �in or in connection with Mr Mitchell�s
employment without termination of employment from the respondent�. The deed also contains a provision whereby
Mr Mitchell undertakes not to seek any reinstatement, re-employment, or further employment with the respondent in the
future.

10 Mr Mitchell agrees, too, to have the claims, including the claim the subject of this appeal �withdrawn, dismissed or otherwise
proceeded with�; and the payment of compensation referred to above is expressed to be conditional upon that occurring.

11 What occurred, of course, was that there was a termination of Mr Mitchell�s employment during the currency of the order and
read in the terms of the incontravention of it. What is of course important is that the appellant whilst it was a party to the
proceedings in the Commission was not a party to the deed of release and settlement. Significantly, too, Mr Mitchell was not a
party to the proceedings in the Commission but is a party, of course, to the deed of settlement.

FINDINGS AT FIRST INSTANCE
12 The Industrial Magistrate found (see page 31 (AB)) that there was nothing in the order which can be enforced and therefore

there was no merit in the application or that the application had any chance of being enforced under s.83 of the Act. He did say
also that there was some merit in Mr Hooker�s argument and that:-

�An employee must be able to make decisions in relation to these matters and unless you can show that the deed of
settlement was reached under some duress or that the employee was not capable for some reason of making this
agreement, then the � the terms of the deed are that this put an end to the relationship between the -- the employee
and the employer respondent. And I think that the union will have to look at some other way of trying to do what it
wants to do in relation to punishment of the employer in all of these -- in this case, particularly when, as you�ve
said, it�s so that in the future the delegates aren�t treated in a certain way. Each case must be dealt with on its -- in
this court anyway, on its -- each case has to be dealt with on the merits of the individual case and I can�t entertain
any, I believe, applications which would have a general effect.�

ISSUES AND CONCLUSIONS
13 Mr Brits, who appeared for the respondent, argued ground 5 only and made no submissions in relation to any of the other

grounds of appeal.
14 What is, of course, clear and significant is that Mr Mitchell was not a party to the proceedings in the Commission and he was

not a party to the proceedings in the Industrial Magistrate�s Court. The parties to the proceedings in the Industrial Magistrate�s
Court were the parties to the proceedings to this appeal, and the parties to the proceedings in this Commission.

15 The appellant organisation was a party to the proceedings in the Commission as was the respondent. The appellant was not a
party to the deed of release but Mr Mitchell and the respondent are and were.

16 The appellant has not at any time purported to release the respondent from the application to enforce the order made at first
instance, nor is it contended that it has ever done so.

17 Fundamental to the grounds of appeal was this complaint, the nature of it, and the ordinary natural meaning of the words of
s.83 of the Act. The learned Industrial Magistrate dealt with the matter without considering the nature of the application before
him as it exists pursuant to s.83.

18 S.83 quite clearly and unequivocally prescribes that where a person (which includes, of course, a non-natural person within the
definition of person in the Interpretation Act 1984 (as amended)), s.5, contravenes or fails to comply with an order of the
Commission, inter alia, (with certain exceptions which do not apply in this case) then certain officers such as the Registrar or
other persons, and, in this case, �an organisation� as defined in s.7 of the Act, which the appellant is, may apply in the
prescribed manner to an Industrial Magistrate�s Court �for the enforcement of the order�. The word �enforcement� is not
defined. What it means depends on the meaning of the section read as a whole. In this case, the application at first instance was
made by a person entitled to make it, namely an organisation as defined, in the manner prescribed to an Industrial Magistrate�s
Court.

19 The complaint was that the respondent had failed to comply with or had committed a breach of an order of the Commission
made under s.44 of the Act and to which both the appellant and respondent were parties ((ie) the order referred to above).

20 If one refers to the deed of settlement to which I have referred above it will also be quite clear that there was prima facia
evidence of the breach or failure to comply alleged actually contained in the deed of settlement in that there was admitted the
termination of Mr Mitchell�s employment contrary to the Commissions order.
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21 If one looks at s.83(2) and (3) and to some extent (4), (5) and (6) of the Act it is quite clear what enforcement proceedings
under s.83 are, what powers and jurisdiction can be exercised by the Industrial Magistrate�s Court and what remedies are
available to an applicant pursuant to s.83 for enforcement of an award, order or other instruments.

22 On the hearing of an application under s.83(1) the Industrial Magistrate is enabled to do certain things, in the event and only in
the event that the contravention of or failure to comply with an order (in this case) is proven (see s.83(2)). (If it is not proven
then there is power to dismiss a complaint or application).

23 In this case, the application was dismissed by the Industrial Magistrate before the applicant could properly proceed with its
case and notwithstanding prima facia evidence of a breach of or non-compliance with an order, which application the
applicant, as an organisation, a party to the order made at first instance, was clearly competent to bring. Once the application
was made alleging the contravention or failure to comply, (which, of course, had occurred), then the Industrial Magistrate�s
duty was to determine whether the contravention or failure to comply, in this case, was proved after hearing the appropriate
evidence. If what was alleged by the complaint, which was a clear allegation of a contravention of or non-compliance with an
order of the Commission, and within the jurisdiction of the Industrial Magistrate, then he was required to determine whether
any contravention or non-compliance was proven and whether he would issue a caution or impose a penalty with or without
costs (see s.83(2)), and whether the complaint should be dismissed.

24 Since this was not an application to enforce an award the question of any order for the payment of monies underpaid pursuant
to an award obligation was not, of course, relevant.

25 However, as I have described it that is what enforcement proceedings under s.83 are. There is no power or jurisdiction to make
orders to compel or prohibit an action by a party in the manner of injunctive relief. The jurisdiction and the power is simply as
I have stated it above.

26 The Industrial Magistrate erred entirely in not in adverting to the clear terms of s.83 to determine his jurisdiction and power
and in misapprehending therefore the nature of enforcement proceedings as prescribed by that section.

27 I would add further that there was and could be no application for reinstatement under s.83, and the fact that there was a deed
of settlement entered into and a termination of employment of Mr Mitchell, accompanied by the payment of �compensation�
to him, was totally irrelevant to whether there was a breach of or non-compliance with an order of the Commission made
under s.44. The applicant organisation as an organisation competently made the application to enforce an order to which it and
the respondent were parties. It was alleged that the respondent had contravened the order or had failed to comply with it and
there was prima facia evidence that this occurred. The finding that the claim was frivolous and vexatious within the meaning
of the principle expressed in TWU v Tip Top Bakeries 75 WAIG 9 (IAC) was for those reasons entirely erroneous. There was
prima facia merit in the claim. The finding that the original application had no merit because there was no order which could
be made was both premature and erroneous also for those reasons. The Industrial Magistrate simply did not set out to exercise
his jurisdiction and powers.

28 The question of whether a penalty could be appropriately imposed was also irrelevant. That is not a question which should
exercise the Magistrate until such time as any application for enforcement has been proven. If it has not been proven, of
course, it is required to be dismissed. Accordingly, also, there was no valid basis for any order for costs.

29 For all of those reasons, the Industrial Magistrate erred in terms of grounds 1, 2 and 3 of the grounds of appeal.
30 As to ground 4, the only requirement to be complied with before the appellant was enabled to make and pursue this application

was that the order existed, that it was alleged to have been breached, and that the appellant is and was an organisation as
defined and competent to make the application. All of those ingredients existed. The Learned Industrial Magistrate clearly
erred in finding otherwise.

31 I would add that it has also been somewhat difficult to accurately discern the reasons for His Worship�s decision.
32 I now turn to ground 5, which was the only ground argued by both sides on appeal. It is quite clear that the deed purports to act

as a bar to any actions, claims and the like made by Mr Mitchell or to be made by Mr Mitchell. The question is whether the
Industrial Magistrate erred in law in finding that the appellant organisation was barred from pursuing this claim against this
respondent by virtue of the fact that Mr Mitchell, a member of the organisation, had executed a deed to which it was not a
party. It was, of course, held by the Industrial Magistrate that as a union delegate Mr Mitchell had entered into a deed of
settlement with the respondent excluding the union from any negotiations. The ground of appeal complained that that was an
erroneous finding. The claim which is said to have been �barred� by the deed was one whereby an organisation of employees,
the ALHMWU, took enforcement action in respect of an order made in proceedings at first instance relating to Mr Mitchell
but brought by the ALHMWU under s.44 of the Act.

33 The order was made in proceedings, as I have said, in which the appellant and respondent were the parties and not
Mr Mitchell. In my opinion, the deed of release in its terms does not at all purport to be executed by a delegate of the appellant
organisation in that capacity. On a fair reading of the clear words it purports only to be executed by Mr Mitchell on his own
behalf and for his own purposes. It was not therefore open to find that it could in any way bind the appellant organisation
because Mr Mitchell executed it. There is no indication of any express authority from the appellant organisation to
Mr Mitchell to execute the document, nor was it submitted that its execution was authorised by the ALHMWU rules. There
was no basis upon which to correctly find that the ALHMWU was involved in the deed of settlement indirectly. Clearly it was
not. The respondent�s counsel submitted that there was privity of contract which bound the ALHMWU to Mr Mitchell�s�
actions. In my opinion, the doctrine of privity of contract simply does not apply and the principle expressed in Trident General
Insurance Co Ltd v McNiece Bros Pty Ltd [1987-1988] 165 CLR 107 (HC) has no application. There was, for example, in this
case no question of one party purporting to indemnify another as there was in Trident General Insurance Co Ltd v McNiece
Bros Pty Ltd (HC) (op cit). In my opinion, there could be no privity of contract, and further the decision in AFMEPKIU v
Direct Engineering Services (1999) 79 WAIG 1768 is not in point. Firstly, no question of estoppel arose in these proceedings
as it did in that case. Secondly, this was not a personal or private matter but one in which the public have an interest ((ie) the
interest conferred on certain persons to enforce orders of the Commission). No release could therefore by validly given by
Mr Mitchell which could purport to bind the organisation of which he was a member.

34 In any event, the matter was not one of contract but the clear matter of the enforcement of an order made by the Commission
in proceedings in which Mr Mitchell was not a party. The order was made as a result of an application pursuant to s.44 of the
Act to the Commission to conciliate in and arbitrate upon, using its� statutory powers, an industrial dispute which was in turn
an industrial matter as defined in s.7 of the Act. It will be exceedingly strange if a provision such as s.83 of the Act did not
exist to enable interested parties to enforce orders of the Commission in the manner prescribed.

35 In any event, the question of privity of contract could not arise because s.114 of the Act would operate to prevent it. S.114(1)
reads as follows:-

�Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from the obligation of
any award, industrial agreement or order of the Commission by reason of any contract made or entered into by him
or on his behalf, and every contract, in so far as it purports to annul or vary such award, industrial agreement or
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order of the Commission, shall, to that extent, be null and void without prejudice to the other provisions of the
contract which shall be deemed to be severable from any provisions hereby annulled.�

36 The effect of the section is therefore in this case to prohibit the freeing or discharge of the respondent from the obligation of
the order of the Commission by reason of the deed of settlement and discharge (a contract between Mr Mitchell and the
respondent). That is, of course, if Mr Mitchell had the ability to discharge the respondent from its obligation pursuant to the
order of the Commission which for the reasons I have already stated he did not. In any event, the contract by way of deed of
settlement and discharge insofar as it purports to annul or vary the order of the Commission, which it set out to do, is, to that
extent, null and void, and of no effect. It can and could be no bar to this application being made at first instance and the
Industrial Magistrate erred insofar as he held otherwise.

37 For all of those reasons, the appeal is made out, and for all of those reasons I would uphold it. I would quash all of the orders
made at first instance. I would then remit the matter back pursuant to s.84 of the Act, to another Industrial Magistrate, to be
heard and determined according to law.

CHIEF COMMISSIONER W S COLEMAN�
38 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
SENIOR COMMISSIONER A R BEECH
39 I agree with the Order proposed by the Honour President and with his Reasons. I desire to add the following.
40 It is essential to appreciate that a registered union is a principal in its own right and not merely an agent of its members. This

was observed by Jackson SPJ in R v. Conciliation Commissioner and Another [1963] WAR 210 at 215. His Honour was there
referring to the effect of s.13 of the Industrial Arbitration Act 1912. However, that section is for these purposes of no different
effect than s.60(1) of the present Act. In that matter, the unauthorised stoppage of work by two or more employees who were
members of a union could not be held to constitute a breach of the award by the union (and see also re: Australian Insurance
Employees� Union: ex parte Workers Compensation Board of Queensland (1981) 56 ALJR 51; ADSTE v. Hamersley Iron Pty
Ltd (1983) 63 WAIG 1918 at 1920). Thus, the action taken by Mr Mitchell cannot be said to be the action of the union (and
see: Young v. Public Service Board [1982] 2 NSWLR 456 where it was held that members of an individual union have no
legal privity of interest with the union so as to estop them in relation to proceedings in the New South Wales Industrial
Commission). Accordingly, the agreement entered into between Mr Mitchell and his former employer cannot in any sense be
pleaded as a bar to the union in this matter seeking the enforcement of the Order to which it is a party.

THE PRESIDENT�
41 For all of those reasons, the appeal is upheld. The orders made at first instance will be quashed and the matter remitted back

pursuant to s.84 of the Act, to another Industrial Magistrate, to be heard and determined according to law.
Order accordingly

_________
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PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
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Decision Appeal upheld, orders at first instance quashed, and matter remitted back to Industrial
Magistrate

Appearances
Appellant Mr J Rosales-Castaneda (of Counsel), by leave
Respondent Mr J Britts (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 15th day of March 2002, and having heard Mr J Rosales-
Castaneda (of Counsel), by leave, on behalf of the appellant, and Mr J Britts, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 26th day of
April 2002, it is this day, the 26th day of April 2002, ordered as follows;-

(1) THAT appeal No. FBA 1 of 2002 be and is hereby upheld.
(2) THAT the orders made at first instance on the 12th day of December 2001 in matter No. M175 of 2001, be and are

hereby quashed, and matter No. M175of 2001 be and is hereby remitted to another Industrial Magistrate to be heard
and determined according to law.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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FULL BENCH—Procedural Directions and Orders—
2002 WAIRC 05424

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MERCHANT SERVICE GUILD OF AUSTRALIA, WESTERN AUSTRALIAN BRANCH, UNION
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_________________________________________________________________________________________________________

Decision Hearing adjourned and other orders
_________________________________________________________________________________________________________

Order
The applicants herein having made an application to adjourn the hearing date of the 1st day of May 2002 and an application that the
requirements of orders (2) and (3) of the order of the Full Bench delivered on the 4th day of April 2002 be extended to the 26th day
of June 2002, and these applications having been filed in the Commission on the 26th day of April 2002, and the applicants herein
having consented to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the
29th day of April 2002, ordered and declared as follows:-

(1) THAT this matter be adjourned to a date to be fixed.
(2) THAT the applicants do file in triplicate on or before the 26th day of June 2002 a statutory declaration of matters

required to be proved by the applicants.
(3) THAT written submissions be filed on or before the 26th day of June 2002.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Ceremonial Addresses—
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a
report of a judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
FULL BENCH CENTENARY SITTING

TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THE 2ND DAY OF APRIL 2002

BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
SENIOR COMMISSIONER A.R. BEECH
COMMISSIONER J.F. GREGOR
COMMISSIONER P.E. SCOTT
COMMISSIONER S.J. KENNER
COMMISSIONER J.H. SMITH
COMMISSIONER S. WOOD
COMMISSIONER J. HARRISON
THE HONOURABLE MINISTER MR J. KOBELKE
MR B. WILLIAMS represented the CCIWA.
MR J. FLOOD represented the AMMA.
MR I. VINER, QC represented the West Australian Bar Association.
MS C. THOMPSON represented the West Australian Law Society.

Centenary
PRESIDENT:  The Full Bench of the Western Australian Industrial Relations Commission sits today in a special sitting to celebrate
the 100th anniversary of the first sitting of the Arbitration Court of Western Australia, the predecessor to this Commission.  That
occurred on the 2nd of April 1902 pursuant to the Industrial Conciliation and Arbitration Act of 1902.
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I note by way of parentheses that this is the first sitting of the Full Bench at which former Commissioner Tony Beech has sat in his
new office of Senior Commissioner and I mark that occasion.
On our behalf I wish to welcome a number of people.  I wish in particular to recognise the presence of, welcome, and thank for
their attendance at the bar table, the Minister for Employment and Consumer Protection, the Honourable John Kobelke;  the
President of the Law Society of Western Australia, Ms Clare Thompson;  the President of the Bar Association of Western Australia,
Mr Ian Viner QC;  in anticipation, Ms Stephanie Mayman on behalf of Unions WA;  Mr John Flood on behalf of Australian Mines
and Metals and Mr Bruce Williams on behalf of the Chamber of Commerce and Industry of Western Australia.
I also recognise in the court and welcome the Honourable Justice Robert Anderson, President of the Industrial Appeal Court;  the
Honourable Justice Kevin Parker of the Industrial Appeal Court;  the Honourable Geoffrey Kennedy QC, a former President of the
Industrial Appeal Court and Sir John Lavan, a former member of the Industrial Appeal Court.  I also welcome the Honourable
Justice Robert Nicholson, a judge of the Federal Court of Australia and a former member of the Industrial Appeal Court.  I note that
the Honourable Terry Franklyn, also a former member of the Industrial Appeal Court apologises for his inability to attend.
I also welcome, and you'll forgive me for saying with some special pleasure, a number of former members of this Commission;  a
former President, the Honourable Gresley Clarkson QC;  my immediate predecessor as President of this Commission, the
Honourable Daniel O'Day;  and other former members of this Commission including the former Chief Commissioners, Eric Kelly
and Bruce Collier;  the former Senior Commissioners, Gary Halliwell, Gavin Fielding and Don Cort and the former Commissioners
Rodney Gifford, Grant Johnson, John Negus and Owen Salmon.  Former Commissioner Sally Cawley apologises for her inability to
attend.
I welcome the Honourable Clive Brown MLA, Minister for State Development, Tourism and Small Business, and a former
secretary of the TLC.  I welcome his Worship, the Mayor of Fremantle, Mr Peter Tagliaferri, one of whose predecessors is part of
this story.
I also welcome several former Ministers for Industrial Relations or Labour, as the case may be, namely the Honourable Peter
Dowding, also a former Premier of this state;  the Honourable Yvonne Henderson;  the Honourable Raymond O'Connor, and the
Honourable Gavan Troy.
I welcome the Anglican Archbishop of Perth and Primate of Australia, Archbishop Peter Carnley;  Bishop Donald Sproxton
representing the Catholic Archbishop of Perth, the Most Reverend Barry Hickey;  and Ms Rosemary Miller representing the
Uniting Church in Australia which encompasses the Methodist, Presbyterian and Congregational Churches.  Clergy of their
churches were significant in the origins of industrial conciliation and arbitration in this state.
I welcome His Worship, the Chief Stipendiary Magistrate, Mr Stephen Heath and Their Worships, Mr Joe Cicchini and Mr Wayne
Tarr, the present industrial magistrates, and a former public service arbitrator and industrial magistrate, Mr Norman Malley.
I welcome former registrars, I welcome former directors, secretaries, and officers of Australian Mines and Metals, of the Chamber
of Commerce and Industry and its predecessors and of Unions WA and its predecessors, and I extend a particular welcome to Mrs
Molly Walsh and Mrs Pauline Seaward, the daughters of Sir Walter Dwyer who was the first full-time president of the Arbitration
Court, serving from 1926 to 1945. He was a giant in industrial conciliation and arbitration in this state.
I welcome officers of the Commission, and all here present on behalf of the Commission, and I thank you all for coming.
I now want to turn briefly to some history.  The first matter reported as having heard by the Court of Arbitration on 2nd April
1902 is reported in volume 1 of the Arbitration Reports at page 12 as Fremantle Tailoresses' Industrial Union of Workers WA v
Oliver.
The report is of the decision upon an application made by a union, the Fremantle Tailoresses' Industrial Union of Workers for the
enforcement of an industrial agreement dated 12th January 1901 entered into between the Fremantle Tailoresses' Industrial Union
of Workers and the Fremantle Tailors Industrial Union of Workers of the one part, and the Master Tailors and Foremen's
Association of WA of Fremantle of the other part.
The court held that a breach of the industrial agreement referred to in that application was established, and ordered that Mr George
Oliver, the person found to have committed the breach pay a penalty of 20 shillings, 5 guineas, the costs of the application to the
union, guineas I note being recently translated by a child of the decimal age as "guinness", and 4 pounds, 19 shillings and sixpence
witnesses expenses.
The then and first president of the Industrial Arbitration Court was the Chief Justice, Sir Edward Albert Stone.  A system of
compulsory conciliation and arbitration first came into being in this state as a result of failed strikes affecting the building industry
in the Fremantle port in the late 1890s.  The resultant dispute on the waterfront concerning a decision by shipowners, principally the
Adelaide Steamship Company Limited, to no longer recognise a "closed shop on the waterfront" and to contract individually with
the employees independent of their union, the Lumpers' Union, was settled by an ad hoc tribunal sitting at the Fremantle town hall
consisting of as Chair, the Anglican Bishop of Perth,  Bishop Riley, the Catholic Bishop, Bishop Matthew Gibney who had some
years before achieved immortality by giving the last rites to the dead members of the Kelly gang in the burning in at Glenrowan,
and the Reverend G.E. Rowe.
It delivered its decision on 4th April 1899 and the tribunal, I should observe, met by the convening initiative of the Mayor of
Fremantle, Mr J. McHenry-Clark, a predecessor, of course, to the present Mayor.
As a result of these events the Forrest government introduced legislation based on the arbitration system developed in New Zealand
in 1894 and accordingly the Act of 1902 came into operation on the 5th of December in that year.  There were sittings of Boards of
Conciliation under that Act, too. However, as the learned author of the preface to volume 1 of the Arbitration Reports observed:

"It was some little time before the provisions of the Act were availed of in this state."
And he goes on to observe:

"Very few matters were dealt with, either by the Court or boards under this Act, as it was found somewhat defective in
several details."

And in February 1902 it was repealed and replaced by the Act of 1902.  The full title of the Act was "An Act to amend the law
relating to the settlement of industrial disputes by conciliation and arbitration."  By the Act of 1902 was created the Court of
Arbitration, the first sitting of which we celebrate today and it was created for the whole of the state as a court of record.
The court consisted of three members appointed by the Governor.  One member was to be a judge of the Supreme Court who would
be the president.  The other two members were to be one appointed on the recommendation of industrial unions employers, and one
on the recommendation of industrial unions of workers.  The previously existing court, needless to say, ceased to exist.
The court was given the jurisdiction for the settlement and determination of any industrial dispute referred to it under the Act, and
there were also created for the resolution of industrial disputes throughout the state, boards of conciliation consisting of three, five,
or seven persons elected apart from the chairman, by unions of employers and workers in each industrial district of the state, in
order to deal with industrial disputes.
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The Arbitration Court continued until 1963 when the Commission was created in its stead, and a Commission it has been ever
since.  The first President of the court was the Chief Justice Sir Edward Albert Stone, as I have mentioned.  He returned to full-time
duties on the Supreme Court on 14th May 1902 and was replaced by a puisne judge on 20th June 1902.  That seems to have
remained the practice until 1926 when Sir Walter Dwyer, to whom I have already referred, was appointed as president.  He was
succeeded by Mr E.A. Dunphy, the Crown Solicitor, and later Mr Justice Dunphy of the Commonwealth Industrial Court and the
Supreme Courts of Norfolk Island and the Cocos and Keeling Islands.
There followed Sir Lawrence Jackson, as he later became until 1955, and after that Mr Justice Roy Neville from 1955 to 1963. A
number of puisne judges of the Supreme Court acted as President also from time to time.
In 1979 the office of President was reinstituted and has been occupied by the Honourable P.L. Sharp, the Honourable G.D.
Clarkson and the Honourable D.J. O'Day.  The Chief Commissioners since 1963 have been E.F. Schnaars, Esquire, B.M.
O'Sullivan, Esquire, E.R. Kelly, Esquire, B.J. Collier, Esquire, and currently W.S. Coleman, Esquire.
In his second reading speech in relation to the bill in the Legislative Assembly on 17th September 1901, the then Minister for
Labour, the Honourable W.H. James, later Sir Walter James, expressed the raison d'être of the Arbitration Court as follows, and I
quote:

"Now, the law which establishes the Supreme Court or any other court of justice does not establish those courts for the
purpose of guarding particular rights or limiting particular wrongs of individuals.  The court is established in the interests
of justice to secure that these private disputes shall not be settled by might, but that there should be some tribunal to
which reference can be made to settle disputes according to the law and legal method."

And I quote that, because the origin, history, purpose and nature of the predecessor to this Commission and indeed of this
Commission, are too often forgotten.
I draw your attention to some of the objects expressed in section 6 of the current Act and in particular, the following: to promote
goodwill in industry;  to encourage and provide means for conciliation with a view to amicable settlement thereby preventing and
settling industrial disputes, and to provide means for preventing and settling industrial disputes not resolved by amicable agreement.
Those objects, together with the structure, jurisdiction and powers of the Commission evidence the fact that although the mechanics
of the system might have changed in some respects, it is fundamentally the same system of conciliation and arbitration which is still
at the heart of the jurisdiction of the Commission as the successor to the court.
Those matters are details, I think, of the history and structure of the Commission which a number of you might wish to memorise so
that you can win industrial relations trivia competitions.
There are some general comments which I wish to make on my own account, and I hope that you will forgive me because it is not
often we, as members of the Commission, get the chance to talk.  We are usually listening, and that is as it should be.
The Commission is a court of record and exercises the judicial power of this state.  The Commission also exercises powers in
conciliation as well as arbitral and legislative powers.  The Commission carries out important functions of government in the
broader sense, these being the public purposes served by the Commission.  It is not, therefore, a provider of services, nor does it
have consumers or customers;  neither is the Commission merely a public funded disputes resolution centre.
Litigants - and I use the word broadly - in this Commission are and should be treated as citizens and not consumers.  As citizens
they exercise rights and remedies which the parliament of this state makes available to them in this Commission either individually
or through organisations, but under the law as citizens.  In all cases in the Commission, the community of citizens is a party because
the interests of the community are required to be taken into account by the express provisions of the Act itself.
Like other courts and tribunals, the Commission exists and carries out its functions because this state is subject to the rule of law
and not the law of the rulers.  It is important to celebrate the history of the Arbitration Court and of the Commission, because
history, and indeed, this history is immensely relevant to the present, and because institutions such as the Commission reduce
uncertainty by providing a structure to everyday life.
The legitimacy of the Commission depends in large measure on the delivery of justice understood as a system by which fair
outcomes are arrived at by fair processes.  That is not to suggest that considerations of efficiency are not important.  They are.
However, their application must be tempered by the acknowledgement that there are other values to be served, and I refer to those
values in this address.
The Commission has, for many years, provided efficient, expeditious, relatively informal and cheap access to its remedies for
thousands of people.  With access to increasingly effective technology and by adjusting its processes to public need as it has always
done, the Commission looks forward to the future with confidence.
The Commission cannot have legitimacy unless it is, and is seen to be, independent, something which the legislature prescribed by
creating the Arbitration Court a century ago.  If it is not, it will not be, and will not be seen to be, impartial.  If it is not independent
and impartial, and not patently seen to be independent and impartial, the Commission will not be true to its origins and its
prescribed purpose.
The Commission deals with matters concerning powerful litigants on a daily basis, including the government of the day and various
organisations as well as, of course, individual citizens.  It will not and cannot be seen to be independent or impartial unless, in
accordance with well known and internationally accepted standards, it has a number of characteristics and these include the
following:  that its members have security of tenure and conditions of appointment and the Commission as a whole body has full
control of its practices and proceedings, premises and staff and its own adequate budgets, and it is accountable for the exercise of its
jurisdiction only through the prescribed appeal process.
Might I take the liberty of suggesting that it is time to consider the necessity to enact the prescription and preservation of these and
other indispensable underpinnings of independence and impartiality for courts and tribunals including this Commission.
These should also be enshrined in the Constitution of this state, there being already substantial protective provisions in the
Constitution of Australia and in the New South Wales Constitution.  There would then be unequivocally prescribed by the law of
this state that the independence and impartiality of courts and tribunals is preserved and irreducible.  Enough from me.
We celebrate today 100 years of two institutions of this state.  The continuity which this Commission represents is at the heart of
the legal system of which the Commission is part.  It is yet another example of the great significance of longevity in governmental
and legal institutions in this state and in this country.  The acceptance of the legitimacy of those institutions based to a significant
extent on their longevity, is one of this nation's and this state's principal assets.
The Commission represents, too, a deeply imbedded form of institutionalised civic capital.  In particular, we, as members of this
Commission and our officers are the inheritors of those great achievements and custodians of that capital.  For all of those reasons
there is great reason for the celebration in and by this Commission and by the citizens of this state today of 100 years of industrial
conciliation and arbitration history.
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The Chief Commissioner.
COLEMAN CC:  Thank you, your Honour.  After climbing the 100 steps to the vantage point of the year 2002, the view of where
we've been is relatively clear.  There is a level playing field built behind a wall of tariff? protection.  Housed in the pavilion
dedicated to comparative wage justice, and renamed in the honour of structural efficiency, are exhibits commemorating the identity
of the uniquely Australian system of conciliation and arbitration.
On display is a replica of the 1907 sunshine harvester, a portrait of a worker, his wife and three children living in frugal comfort.
Also, there are instruments by which the basic wage, minimum margins for skill, quarterly costs of living adjustments, by which all
these were determined.  More recent models of the centralised wage fixing system and the living wage are also on display.  But a
closer look from our vantage point reveals that the bulldozers of deregulation, powered by globalisation, have demolished the tariff
protection wall and are rearranging the level playing field.
The proponents of enterprise bargaining and productivity outcomes now perform on the high wire above a safety net that may or
may not be strong enough to catch them.  The queues of union officials and employers' representatives that formed behind the gates
at the main entrance to have award matters dealt with are not as long as they used to be.  Instead, the crowd gathers at the side
entrance, the Kelly gate, erected in 1980, to have their individual claims for unfair dismissal and contractual entitlements dealt with.
But in response to the global economy, social policy and technology, change is underway.  Will the system of conciliation and
arbitration survive, and if so, what modifications may be imposed?  Here the view from the year 2002 becomes a little hazy, but
like Woody Allen said, "The future is difficult to predict because it usually happened yesterday."
Already we have the ongoing tension between the federal and state systems of industrial relations in which the spectre of the
corporations' power looms large.  There is the integration of the elements of a collective bargaining model into a system of
compulsory conciliation and arbitration.  The separate stream of individual contracts is well entrenched, and along with this, the
proportion of employees who are members of unions have fallen.  Also, the focus on industrial law has moved from industrial
awards to enterprise agreements.  These are but a few of the shifts that are taking place which will impact upon the future
arrangements for dealing with labour relations.
In a recent series of articles titled "Towards Opportunity and Prosperity" the Australian newspaper sets out an economic and social
policy programme to re-establish broad political and community support for making Australia a more vibrant and productive nation
in a globalised economy.
According to the editorial commentary, there is the unfinished business of competition policy:  freeing up the labour market;
finding a better balance between work and the family;  the aging population;  retirement savings;  health;  education;  the brain
drain;  immigration;  privatisation;  tax reform;  and protecting the environment.
In some significant respects, today's issues mirror matters which were the subject of community concerns when the system of
conciliation and arbitration was born in Western Australia at the turn of the 20th century.  Immigration;  economic survival in a
hostile world;  the egalitarian ethos of our community;  the right to organise;  and the right to contract, just to mention a few.
The issues we face as a community and as a nation present formidable challenges.  Directly or indirectly, they impinge upon
relationships within the workplace.  Improving the standards of living through increasing productivity; sharing the wealth; creating
more jobs than economic growth alone can provide;  creating the wealth to invest in schools, science, software and health; all these
at a time of declining birth rates which will mean fewer wage earners and tax payers supporting more retirees.
And while the system of conciliation and arbitration will undergo some dramatic changes in future, this uniquely Australian
approach which brought a new province of law and justice to relations between employees and employers in Western Australia in
1902 will continue to fulfil an important role in our state's future.
But it is not the uniqueness of the system alone that will ensure its enduring presence.  It has also been the integrity, independence
and dedication of those members of the courts and tribunals that have gone before us.  It has also been the passion and commitment
of those who have represented the interests of their members and organisations in this forum and the legislature whose foresight and
commitment have reflected and preserved the values of our society.
We are honoured so many of you could be here today to celebrate the centenary of arbitration in Western Australia.  Thank you.
PRESIDENT:  The Minister.
MR KOBELKE:  Your Honour, Mr President, Chief Commissioner, Commissioners.  I am honoured to appear before the Full
Bench today at such an esteemed gathering.  I appreciate the opportunity to speak at the significant milestone for the Western
Australian Industrial Relations Commission, 100 years today since the first sitting of the Arbitration Court of West Australia, the
predecessor to this Commission.
I have with me a copy of the first decision of the Court of Arbitration, 100 years ago today.  And as Mr President has already said,
it was regarding a breach of an industrial agreement by the Fremantle Tailoresses' Industrial Union of Workers of WA against the
employer, George Oliver.  The employer had failed to pay the full 5 shillings, and 7 pence, ha'penny for the making of a pair of
trousers.
The court found that the breach of the agreement had been established and ordered the employer to pay a penalty of 20 shillings.
There was 5 guineas for the cost of the union's application, and 4 pounds, 19 shillings and sixpence for the witnesses' expenses.
It is interesting to see that the original concepts of industrial agreements, the enforcement of agreements through a court of
arbitration, and the imposition of penalties against employers who breach these agreements has stood the test of time and are as
applicable today as it was 100 years ago.
The introduction of compulsory conciliation and arbitration in Western Australia had its origins in the strikes in the early days of
the colony and the need to find a better way of dealing with disputes.
We have come a long way since the days of the landmark Lumpers' dispute in 1899 which clearly was a watershed in industrial
relations in this state.  I am pleased to see representatives of the clergy here today, reflecting the involvement of a variety of bishops
in the conciliation process that led to the successful resolution of the Lumpers' dispute.
A strong institution of arbitration developed and evolved through the 1900s after the establishment of the first Industrial
Conciliation and Arbitration Act in 1900.  Industrial magistrates were introduced in 1925 and in 1963 the West Australian
Industrial Relations Commission was established to replace the court of arbitration.
Throughout the last 100 years there have been many amendments to the industrial legislation.  However, the amendments of 1993,
1995 and 1997 have been, in our view, the most contentious in the recent history of industrial relations, with the creation of an
alternative stream of employment regulation outside the scope of the Industrial Relations Commission.
The last government's experiment in individualism has impacted on the employment relationships so essential to our society's well-
being, and I believe, left deep divisions within our community.  The present government is committed to the repeal of this divisive
legislation in the interests of developing an efficient and balanced industrial relations system.
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It is fitting that this century year also marks the proposed development of the powers of this Commission, improving fairness to
employees with the planned repeal of the controversial workplace agreements and third wave legislation and other improvements
which are currently before the parliament with changes to the Industrial Relations Act.
The late Dr Norman Dufty of the University of Western Australia noted in his paper on the development of industrial relations in
Western Australia that, and I quote:

"Like any social sub-system, the industrial relations system of Western Australia has evolved in response to social
pressures.  These have operated fundamentally in two interacting dimensions, the industrial and the political, which have
reflected changes in the balance of power between labour and management.  The checks and balances inherent in the
social system have inhibited radical change or the complete domination of one side over the other."

As the last government introduced major changes favouring management over labour, this government now seeks to correct that
imbalance and bring fairness back to the system.  This government was elected with a clear mandate for industrial relations reform,
to establish a fair and effective industrial relations system that balances the rights and interests of all parties.
The Labour Relations Reform Bill 2002 will help to achieve this, and I'd like to just comment on a couple of the main provisions.  It
will set about by repealing workplace agreements and replacing them with employer-employee agreements which will come under
the jurisdiction of this Commission.
Repealing the controversial third wave legislation with its pre-strike ballots, restrictions on political expenditure, compulsory return
to work orders and restrictions on right of entry and inspection of time and wages records and also replacing the former
government's restrictions on union rights of entry with a more balanced system broadly consistent with the federal system.
The role and powers of the Commission will be strengthened with new objects of the Act.  These include to promote equal
remuneration for men and women for work of equal value;  to promote a collective approach to industrial relations and good faith
bargaining;  to balance the needs of enterprises and industry with fairness to employees;  to provide a system of fair wages and
conditions of employment for employees;  and ensure that all agreements registered provide fair terms and conditions of
employment.
The Commission, under these changes, will have new and improved powers to set the minimum wages for all employees in the
state including a minimum wage for apprentices and trainees;  overseeing the introduction and registration of the new employer-
employee agreements and the development of the no disadvantage test;  facilitate award making processes for employees without
the protection of an award;  oversee the process of good faith bargaining and modernise existing awards to ensure that they are
relevant for the current workplace and current conditions of employment.
The Commission will also be given stronger powers of enforcement, improved unfair dismissal provisions and greater discretion in
making principles and establishing guidelines.  There will also be improvements to minimum conditions of improvement.  The
Industrial Commission will be able to improve upon the prescribed minimum conditions of employment for employees by way of
general orders if the Commission considers it appropriate to do so.
These amendments to the Industrial Relations Act 1979 will build on the strong foundations of the industrial relations system that
were laid, stone by stone, by our predecessors over the past 100 years.  I look forward to a strong industrial relations system that
provides fairness to employees balanced with meeting the needs of enterprises and industries as we embark on this new century
together.
I thank you, Mr President.
PRESIDENT:  Thank you, Minister.  Ms Thompson?
MS THOMPSON:  May it please the Commission.  I appear on behalf of the Law Society to express our congratulations and warm
wishes on the occasion of the centenary of the WA Industrial Relations Commission first sitting.
In expressing the congratulations of the society there are many observations which may rightly be made regarding the extraordinary
contributions of this Commission, its predecessors and its many members to Western Australia.  I will briefly touch on but some of
those.
The Commission has, of course, had the prime responsibility for the resolution of industrial disputes in this state.  In that pursuit it
has worked side by side with the general law of the state in the broader legal framework within Western Australia for the past
century.
Indeed, our very surroundings today illustrate quite aptly the role of this institution within the broader Western Australian legal
framework.  This is not the first time the Commission has shared a building with other courts in this state and it is fitting and
appropriate that it should continue to do so.
Accommodation has always been an issue of interest to the Commission I note from reading past histories and newspaper articles.
In The West Australian on Saturday the 18th of January 1964 under the heading "Difficulties face new Commission" the writer
noted that lack of court accommodation was likely to impede a major benefit of the new Commission which was to come into place
in February that year, that is, being the speeding up of cases.
At that time, despite the fact that four Commissioners were appointed, only two courtrooms were available.  The obvious
difficulties were pointed out.
The Commission had dealt with that difficulty in the past by sitting in the Perth police court, a circumstance which, no doubt, would
have led to some trepidation and perhaps even potential confusion for parties who had occasion to appear at some hearings.
In a further article in The West Australian on the 31st of July 1964 the paper discussed the impact of the then courthouse on
proceedings, showing aptly how the court's accommodation can impact.

"The old stone and iron building is so small that a scowl becomes everybody's property and a smile on the face of an
employer might bring creases to the face of a unionist.  A whispered aside is almost a shout.  But during the hearing of the
state basic wage case there has been marvellous decorum under the old timber roof, even when Trades & Labour Council
advocate, Bob Hawke opened the union case and the tiny building was packed with unionists.  Chief Commissioner Fred
Schnaars had no need to raise his soft voice."

The building being referred to in that article was, of course, the building which now houses the Law Society's Francis Burt Law
Education Centre in the grounds of the Supreme Court of Western Australia, a building that holds a very special and unique part in
Western Australia's legal history, and it is fitting today that we recognise the contribution that that building made to this court.
A special feature of the Commission over the past century has been the way lawyers and other advocates have worked side by side.
The need to obtain the consent of the Commission to be represented by counsel first became a feature of the legislation in the
1902 amendments to the Industrial Conciliation and Arbitration Act.
These days, one observes great camaraderie between the legally trained and lay advocates.  Of course, there have been significant
numbers of industrial advocates and others who have worked in and around the Commission, undertaking part-time law degrees,
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often to join one of the major law firms working in the industrial relations field, and sometimes even representing interests quite
different from those they represented in their previous incarnations.  Indeed, the society has an ever busy and growing industrial
relations committee, and many, many members practising in the area.  Most, if not all, of the largest 50 law firms in Perth would
include this important field of practice in their area of practice and I note from a quick look at the WA Bar Association web page
this morning that there are several dozen barristers who note industrial relations as one of their areas of expertise.
The question of representation rights has always been something of a unique feature of this jurisdiction.  Looking through some of
the history of the Commission I noted that in the 1904 parliamentary debates, the member for Boulder moved an amendment to
debar members of parliament from appearing before the Commission's forerunner, the Arbitration Court and the Boards of
Conciliation.
Included amongst those appearing were the then Minister with responsibility for industrial relations, J.B. Holman who apparently
regularly appeared for various unions along with numerous of his parliamentary colleagues.  Employers, too, used parliamentarians
as advocates.  The debate apparently drew a great deal of heat but eventually the amendment was dropped.
It would be an interesting exercise, if not already done, to trace the history of sitting parliamentarians appearing as advocates in the
Commission.  Judging by present company, it appears there is some considerable synchronicity between the Commission and
parliamentary office.
The breadth of representation before the Commission is probably best illustrated by the representation at the bar table on the
occasion of the inauguration of the Commission in February 1964.  On that occasion the Law Society was represented by Mr, later
Justice Clarkson, who I note is here today.  H.A. Jones appeared for the Crown;  F.J. Darling for the Employers Federation;  J.
McKerrow for the Commissioner for Railways;  W.R. Sawyer for the Federated Clerks Union, and B. Collier for the Civil Service
Association.  Somewhat cryptically, The West Australian's newspaper report notes that no one spoke on behalf of the WA Trades &
Labour Council.
It is pleasing to again see broad representation here today.  Another obvious distinction which must be made between the
1964 celebrations and, of course, the 1902 celebrations, and today, is the now common appearance of women, both at the bar table
and on the Bench.  All this goes to show the unique, the special, and the important place that the Commission and its predecessors
have had on the ongoing affairs of this state.  Undoubtedly that contribution will continue.
Congratulations on your centenary.  Warm wishes on the future endeavours of the Commission.  We look forward to the continued
contribution of the Commission and of its members
to the working lives of so many Western Australians.
PRESIDENT:  Thank you, Ms Thompson.  Mr Viner?
MR VINER:  Mr President, Chief Commissioner and Commissioners. I am pleased to accept on behalf of the Western Australian
Bar Association the invitation to speak on this special sitting of the Commission.
Lawyers, whether as barristers or solicitors appearing before the Commission and its predecessors;  Judges sitting as Presidents of
the Arbitration Court or in more recent times, on the Industrial Appeal Court;  and today, as President of the Commission, have
played a central role in the history of conciliation and arbitration and industrial relations in Western Australia.
There is more than a touch of irony in recognising this fact when legislation over the last 100 years has striven to limit the right of
appearance of legal practitioners before every constituent body of the Court or the Commission, having jurisdiction under the Acts
enforced since 1902.  That obviously says something about the resilience of lawyers or the message, "You can't keep a good lawyer
down."
But really, it points to the fact that whilst it is desirable in industrial relations, no more than in so many other walks of life where the
rights of people are affected by the conduct of others that disputes are settled by agreement, whether by processes of conciliation or
mediation, rather than resort to legal argument, in the end it is the rule of law which binds society to the satisfactory and orderly
resolution of disputes affecting the rights of citizens.
It can be fairly observed that whilst lawyers are blamed for many ills within society, or made the scapegoat for problems beyond
their making or control, the humblest citizen or the most powerful organs of state or of commercial enterprise or collective
unionism will always turn to the lawyers to represent them and to argue their cause within the rule of law.
I think a detailed history of the Arbitration Court and its successors - the Commission - in its varying forms would show a kind of
law of natural selection between those industrial matters where no one wanted or needed a lawyer, and those where the nature of the
issues at stake meant that there was acceptance of legal representation on all sides.  I expect it will ever be thus, and I am sure the
Commission today and in the future will find legal practitioners to be more of a help than a hindrance.
I was fortunate to be introduced to industrial relations in 1958 by my principal, F.T.P. Burt, now Sir Francis Burt, whose Masters
thesis written in 1941, before he saw active service in the RAAF, formed the basis of annotations of the 1912 Industrial Arbitration
Act printed as part of the 1950 reprint of that Act.  That must be a rare occurrence where a reprint is an annotation on the basis of
someone's legal thesis.
For all practitioners, legal and non-legal, of industrial relations in those days, that annotation was the bible, guiding a generation of
union and employer advocates alike through the mysteries of industrial law.  It is also a compact history of the social and political
history of this state.  Industrial battles between master and servant;  the employer and the employed;  the bosses and the unions;  the
ideologues? and the rank and file;  parliaments;  governments and peak? bodies all find their way into industrial relations by
whatever name it is described and the shifting provisions of industrial legislation as each new government tampers with the
legislation of its predecessor.
In reflecting upon today's occasion I noted to myself how the 1912 Act remained substantially unamended in its basic provisions for
over half a century which must say something about the social stability of Western Australia over that long period compared to the
volatility of legislative change and industrial conduct in the workplace and before the Commission in more recent times.  The
comparison, I suspect, deserves to be the subject of an historical thesis in its own right.
My own career in industrial law and relations spans that period and I participated in that change before the Arbitration Court and its
successors, the Commission.  I first appeared before the Arbitration Court sitting in the old Supreme Court building, presided over
by Justice "Spud," as he was fondly called, Neville, with Burt, acting for the Collie Miners Union, engaged in a major strike at that
time which created new law by establishing that the Arbitration Court was, in certain circumstances, subject to the prerogative writs
issued by the Supreme Court notwithstanding what was said then and now in the Industrial Relations Act.
Again, before the Arbitration Court, representing the Amalgamated Engineering Union, in one of the first big construction strikes of
the 1960s when the then executive director of the Employers Federation, John Darling, was himself the subject of a lock-out.  He
was locked out of the court building by a mass of union members, forcing him to peer through a window to see what was going on
inside.  And Frank Cross, who is behind me, may remember that occasion.
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And then, acting on a number of other cases where those battles were heady stuff indeed.  And hearing your Honour's introduction
of Owen Salmon reminded me of a case which we fought together in Kalgoorlie when we urged upon the Commission at the time
that capacity to pay was relevant to the level of wages that should be awarded.  We lost at that time because it was almost an
heretical proposition but I rather expect that we would succeed today with the same proposition.
But so much has happened in those years in which I have been privileged to appear before the Court and the Commission.  The
times have indeed changed in the years between.  Economically;  socially;  demographically;  in education;  skill training;
workforce structure;  industry location;  in union representation and organisation;  and in employer-employee relationships.
The 1912 Industrial Arbitration Act is no longer the appropriate model for industrial relations today, but much of its language and
many of its provisions remain at the heart of Western Australia's industrial law, not least concerning the Commission itself, its
jurisdiction and powers and the essential feature that it must act with equity, good conscience and the substantial merits of the case.
Moreover, it may be fairly observed that industrial - or workplace, if that is the preferred description - relations lies at the very heart
of the workday lives of every Western Australian.  For that very reason passions and ideologies will continue to be roused around
it.  Industrial law will continue to be changed with the ebb and flow of debate and political fortunes.
But whilst that goes on, the Commission in one form or another, will continue as a unique Western Australian institution, serving
the people of Western Australia, standing the test of time, in this case 100 years, of Western Australian history;  a stature of service
only made possible by the standing and capacity to which one might add sagacity of presidents from Stone J to President Sharkey
and the many, many members who have sat on the Court and the Commission over those past 100 years.
Members of the Western Australian Bar Association express our thanks to present and past members who have served the Western
Australian community so well.  May it please the Commission.
PRESIDENT:  Thank you, Mr Viner.  Mr Flood.
MR FLOOD:  Thank you, your Honour.  Your Honour, it gives me great pleasure today to stand here and represent the West
Australian resource sector.  I'd also like to take the opportunity to thank the Commission for making that opportunity available
today, particularly on this special occasion.
The Western Australian resource sector has been a participant in the state industrial relations system since it was first created.  The
mining industry has not only been involved in the industrial relations system itself, but also played a role in the development of the
system.
The gold industry was active during the 1800s, and therefore was one of the founding industries, if I can say so.  The nickel,
mineral sands, iron ore, tin, lead, diamonds, and to a lesser extent, the oil and gas industries, have all utilised the West Australian
industrial relations system.  Of more recent times, with alternate forms of employment regulation available, the mining industry and
its representatives have had a lesser role with this Commission.
This Commission has assisted during the period of time since its creation all parties in the resource sector to work through their
issues when required, and the Commission has ably assisted the resource sector in the development of the state's abundant supply of
natural resources.  The resource sector has provided benefits to those directly involved, and also to all West Australians through
employment opportunities, royalties and taxes to the various governments.
In preparing for today, I took the opportunity to review several writings and the formal records of the history of the West Australian
industrial relations system.  In undertaking this review it was amazing to see that not only that changes have occurred since those
early days, but also to see that some things haven't changed in over 100 years.
Some of the changes I noted were as follows:  the legislation initially was not as extensive and therefore less complex.  The
decisions of the tribunal at the time were shorter.  The awards issued were equally shorter.  As a result, the volumes of the West
Australian Gazette, when issued, were far thinner than they have been in recent times.
The changes observed also go to the terms and conditions of employment.  It was a common feature of awards at the beginning of
the 1900s that an ordinary week's work was 48 hours per week with 2 weeks annual leave.  The many and varied changes in the
terms and conditions of employment that we have seen, probably match the changes I earlier highlighted and probably the changes
to the West Australian industrial relations system that are imminent.
I also mentioned that some things haven't changed.  I discovered this when reading the first judgment.  They were recalled remarks
in those days, of the West Australian Court of Arbitration in volume 1 of the West Australian Industrial Gazette.
This judgment related to the Kalgoorlie Miners Award.  The President of the Court on that occasion, when commenting upon
creating the definition of "fireman" within the award, amongst other observations observed:

"I may say, too, in passing, that as far as I can see a further difficulty would arise in relation to firemen when another
union which apparently is approaching the court comes along to make their claim."

Demarcation disputes are obviously not new.  Another member of the same court, Mr Good, had this to say about the claims by the
Australian Workers Union:

"This award of the miners' demands on mine owners of Western Australia will have far reaching effects and I greatly fear
disastrous results will follow in its wakes."

Comments that I think are echoed from many parties from time to time in industrial tribunals today.  The third member of the same
court made a statement which I'm not sure whether it fits into the "changed" or "unchanged" category.  Mr Somerville, in his
remarks, said about the classifications within the award:

"This is a very old problem which the court has had to deal with on many occasions, and unfortunately for the court, they
never get much assistance from the parties."

Perhaps individuals today can determine which category this matter falls into.
I said earlier that the mining industry played a role in the original formation of industrial relations legislation in Western Australia.
In reviewing some of the respected work by the late Dr Norm Dufty in the development of industrial relations in Western Australia,
I discovered some interesting information that may sound familiar to the current Minister for Labour Relations in his recent
dealings with the resources sector.
In 1900, in an endeavour to influence the government of the day regarding the proposed industrial relations legislation, the then
London Chamber of Mines - we had to bring the heavyweights in back in those days - petitioned the Premier regarding about lack
of prior consultation and made the following statement:

"If this bill becomes law without substantial modifications to protect the interests of the mine owner, it is feared that it
will be impossible to obtain English capital to protect or further develop the mining industry."

Sounds that have echoed through parliament for several months - - recent months, I should add.
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My understanding as a result of that petition to the Premier was that several significant amendments were made to the proposed
legislation and as a result of these amendments the mining industry moved forward.
In conclusion, to this Commission, its members and staff, have all served Western Australia well now for 100 years.  The
Australian Mines and Metals Association congratulates the Commission for a job well done and wishes its members and staff all
the best for the future, whatever that may hold.  If it please the Commission.
PRESIDENT:  Thank you, Mr Flood.  Mr Williams?
MR WILLIAMS:  Thank you.  Your Honour, Chief Commissioner, Commissioners, the Honourable Minister, distinguished guests,
ladies and gentlemen.  For 100 years this tribunal, as we have heard this morning in many and varied forms, has served the interests
of this state, the interests of the employees of this state and the interests of business and industry in this state.
Today, I think, is an opportunity for us to reflect on how far we in Western Australia as a community have come over that
100 years.
Approximately 100 years ago one Andrew Barton Paterson aka, also known as "Banjo" Paterson, was admitted as a solicitor.  That
was in 1886.  At the time he was not the well known poet we know him to be today, but at the time he was a regular contributor to
the then Bulletin magazine, which itself was born in 1880.
And so it was that a little earlier than 100 years ago today, in fact, in 1889 as part of his contributions to the Bulletin, he penned the
starting piece for one of those articles which was a pamphlet entitled "Australia for the Australians."  And in that he made a number
of observations, and one of these I'd like to quote this morning:

"The fact is that the only way to improve the welfare and prosperity of the country at large is to improve the individual
welfare and prosperity of the inhabitants.  To advance Australian we must advance the Australians and the question of
individual advancement is the question of the greatest national importance.  It may be said that we are already the most
prosperous country in the world;  that in no other place can a good living be got so easily and certainly as it can be here.
Even if we grant this, it does not prove that we are as prosperous as we might be, or as we have every right to expect to
be.  And when we come to look into the matter we find that we are a very long way from any such happy state.
It ought to be possible, in a new country like this, for every man with a willing pair of hands to be always employed and
at good wages."

Arguably, I think, most of us would accept that the same concerns expressed by "Banjo" Paterson a little over 100 years today are
ones we share today as we stand here in 2002.  In the verbiage of economic commentators who freely make these observations in
the press, unemployment remains stubbornly high.  However, I think if we look at a range of other changes, some of which, I think,
were mentioned by Mr Viner, we have in many ways come a long, long way.
Over those 100 years we have life expectancy increasing nearly 50 per cent for males and females.  Over the last 45 years alone we
have school retention rates for year 12 which have increased from 11 per cent of school aged children to 65 per cent.  Even in the
last 20 years, for instance, the percentage of the population holding bachelor degrees has gone from 15 per cent to - - sorry, from
5 per cent to 15 per cent.
We have seen many changes of significance in the world of work.  Over that time labour force participation rates for females over
the last 90 years, to be precise, have increased from 25 per cent to 54 per cent whereas over that 90 years for males the labour force
participation rate has decreased from 93 per cent to 72 per cent.
Over that time we have seen parliaments enact a whole raft of legislation, generally to benefit and protect employees.  They include
such legislation as the Minimum Conditions of Employment Act, the Long Service Leave Act, the Super Guarantee Surcharge Act,
plus Acts covering workers compensation and occupational health and safety.
As we've also heard, in the 1980 amendments to the current legislation, individual employees for the first time were given rights
that they continue to hold today to pursue claims of unfair dismissals and contractual benefits, and to pursue award breaches in this
tribunal and before magistrates courts on their own behalf rather than represented by individual unions.
Clearly, there have been significant changes in terms of globalisation which were also referred to by a number of the speakers.
Capital is mobile, as are workers.  New graduates of our universities are as likely to be employed in Perth as in Sydney, Singapore
or London.
So during the life of this tribunal, the depth and breadth of the changes we have experienced as a community have been, I think,
enormous.  Little in reality has remained the same other, I suspect, than the view expressed by "Banjo" Paterson over 100 years ago
is one many of us would share today.  Things could always be better for many of the members of our community.
Over the 100 years employers and their organisations have, on many occasions, challenged the role and even the very existence of
this tribunal.  Today though, is not a time for that policy debate or for an airing of our differences on those issues but rather it is a
time to reflect that rarely does the arbitrator's role or their actions please all parties and to that end it is often sadly a thankless task.
Today we, on behalf of the Chamber of Commerce and Industry's members and employers generally, wish to thank the tribunal;  to
thank its current and former members for all their efforts over the years in what will always be, simply, a difficult job.  Thank you.
PRESIDENT:  Thank you, Mr Williams.  That completes the proceedings and the Commission will adjourn.
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PRESIDENT—Matters dealt with—
2002 WAIRC 05328

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN

PROPERTY CONSULTANTS, APPLICANT
v.
BERNARD ROY WORTHINGTON, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO/S. PRES 7 OF 2002
CITATION NO. 2002 WAIRC 05328
_________________________________________________________________________________________________________

Decision Consent order
Appearances
Applicant Mr T Retallack (of Counsel), by leave
Respondent Ms H Ketley (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on hearing before me on the 17th day of April 2002, and having heard Mr T Retallack (of Counsel), by
leave, on behalf of the applicant and Ms H Ketley (of Counsel), by leave, on behalf of the respondent, and by consent, and the
parties having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the
17th day of April 2002, ordered as follows:-

1 That there be a stay of the operation of the decision by Senior Commissioner A. R. Beech made on the 10th of April
2002, in matter 1577 of 2002 pending the hearing and determination of appeal No.FBA 20 of 2002 or until further
order.

 (Sgd.) P. J. SHARKEY,
[L.S.] His Honour the President.

____________________

2002 WAIRC 05441
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPLICANTS
v.
MICHAEL KENNETH BRYANT, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 30 APRIL 2002
FILE NO/S. PRES 8 OF 2002
CITATION NO. 2002 WAIRC 05441
_________________________________________________________________________________________________________

Decision Application dismissed.
Appearances
Applicants Mr D Eley (of Counsel), by leave
Respondent Mr N Friedman (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application brought by the abovenamed applicant employers pursuant to s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as �the Act�). By the application it is sought that the Commission, constituted by
the President, order the stay of the operation of the decision of the Commission, constituted by a single Commissioner,
delivered on 26 March 2002 in application No 1488 of 2001. This application came on for hearing before me on 23 April
2002.

2 The decision is in the form of an order which, formal parts omitted, reads as follows:-
�THAT on or before the 12th of April 2002, the respondent does make available to the applicant�s solicitor for
inspection, the following documents or categories of documents which are or have been in the power, possession or
custody of the respondent:
1. The 2001 diary of Mr Ron Stanley.
2. Any document in relation to the sale/purported sale of Communique Communications.
3. Any document in relation to pre-payment for the sale of Communique Communications.
4. Any written approvals provided by Telstra for the sale of Communique Communications.
5. The employment file of Mr Michael Bryant with Communique Communications.
6. Any written communication by the respondent to their accountant relating to the employment and

termination of Mr Michael Bryant.�
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3 The reasons given for the order are contained in the recital and are as follows:-
�WHEREAS the Commission has determined that the following documentation may be relevant to the claim��

4 The order is sought on the following grounds:-
(a) The respondent has filed a notice of appeal to the Full Bench, FBA No 22 of 2002, on the basis that the

Commissioner at first instance erred in law in making the order.
(b) The grounds of appeal clearly show that the appeal has merit.
(c) The respondent is not subjected to any prejudice in terms of its application whatsoever should the applicants not be

granted a stay of the order and the applicants will clearly suffer an irreparable prejudice.
(d) The orders are blanket orders without qualification or limitation and extend to documents that are privileged

communications and unrelated third parties and to documents that contain reference to privileged communications.
(e) The documents that have been ordered to be discovered are excessively broad and involve documents that number

approximately ten thousand documents including documents which are located outside Western Australia.
GROUNDS OF APPEAL

5 I paraphrase the grounds of appeal.
6 It is alleged that the Commissioner at first instance erred in law in that there was no application made pursuant to regulation

80 of the Industrial Relations Commission Regulations 1985 (as amended) (hereinafter referred to as �the Regulations�), and
the only application was made by way of a facsimile letter to the Commission dated 28 February 2002 which contained no
grounds on which the application was being made.

7 It is alleged that in determining the application without the grounds for the application being set out by the applicant, it is
alleged that the Commissioner at first instance erred in law in that he failed to provide the respondents with the opportunity to
know the grounds for which the order was being applied and thereby failed to allow the respondents the opportunity to provide
affidavit evidence opposing the grounds on which the order was being applied for.

8 It is alleged that the Commissioner denied the respondents the opportunity of a full hearing and did not act according to equity,
good conscience and the substantial merits of the case or take into proper consideration the interests of the respondents as
parties to the matter.

9 It is alleged that the learned Commissioner did not make any determination that the documents in question are relevant to the
claim and had no regard to the equity, good conscience or interests of the respondents in ordering the discovery of personal
and confidential business records without even making any determination of the relevance of the documents to the claim. He
was not able to make any determination that the documents were relevant to the claim.

10 It is alleged that the Commissioner erred in law because the orders are blanket orders without qualification or limitation.
11 It is alleged that the Commissioner erred in law and fact and there was no basis for making the order because the claim is one

for denial of contractual benefits and for unfair dismissal and the documents ordered are excessively broad and not being
ordered for discovery for the purpose of showing any of the essential factors of the claim.

12 It is also alleged that the application for discovery or inspection was a fishing exercise.
Failure to comply with regulation 29(3) of the Regulations
13 In relation to the grounds of appeal, it should be made clear that the grounds do not include a statement made as required by

regulation 29(3) of the Regulations. Regulation 29(3) reads:-
�In a case of an appeal from a decision which is a finding, the statement setting out the grounds of appeal shall, in
addition, state briefly the reasons why it is considered that the matter is of such importance that, in the public
interest, an appeal should lie.�

14 The appeal was against a �finding� as that is defined in s.7 of the Act in that it was a decision, determination or ruling made in
the course of proceedings that did not finally decide, determine or dispose of the matter to which the proceedings relate, which
it clearly did not.

15 Therefore, under s.49(2a) of the Act, an appeal does not lie under the section from a finding unless, in the opinion of the Full
Bench, the matter is of such importance that in the public interest an appeal should lie.

BACKGROUND
16 This is a matter in which, at first instance, the applicant had made application pursuant to s.29(1)(b) of the Act seeking relief

for alleged non-payment of contractual benefits, and also alleging that he had been unfairly dismissed, and seeking
compensation therefor.

17 The application was opposed by the respondent employers.
18 The matter came on for hearing and was part heard after 18 and 19 February 2002. The matter was listed for further hearing, at

first instance, on 24 April 2002.
19 By a facsimile communication dated 21 February 2002, the solicitors for the applicant at first instance (the respondent in this

application) requested that a duly sworn affidavit of discovery be filed by the respondents (at first instance) by close of
business on 27 February 2002.

20 By letter (and not by application) to the Commissioner, with a copy to the solicitors for the respondents, the solicitors for the
applicant employee at first instance asked that the matter be re-listed for urgent hearing for orders pertaining to discovery �as
envisaged by the Commissioner at the date of the last hearing�.

21 The Commissioner listed that matter for hearing on 21 March 2002 and heard argument before he made the order the subject
of this application.

22 It is common ground that the respondents� evidence was either wholly or partly completed before the application was made.
By that I understand that the evidence was that of one of the respondents at first instance, Mr Ron Stanley (an applicant in this
application).

FACTS AND FINDINGS
23 It was asserted from the bar table on behalf of the respondent, and not denied on behalf of the applicants, that there had been

exchanges of letters about discovery and some actual discovery before the proceedings commenced, at first instance.
24 Some documents were, it was alleged on behalf of the respondent, not to have been discovered. It was also alleged from the

bar table on behalf of the respondent, and not denied, that documents were relied on or referred to by Mr Ron Stanley, one of
the abovenamed applicants, in evidence and that this prompted the application for discovery.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 787

25 The Commissioner at first instance then adjourned the proceedings to allow the parties to resolve the question of discovery and
presumably inspection.

26 On 21 March 2002, the question of discovery of documents was argued before the Commissioner by Counsel for both sides.
27 Counsel for the respondent based his client�s application for an order on an allegation of unreliability in the giving of

discovery by the other side.
28 He �offered a confidentiality agreement� in relation to the documents discovered. He sought discovery of all the documents

referred to in the order.
29 The Commissioner held that the timing of the sale of the respondents� business was relevant. The Commissioner held it to be

relevant to the dismissal itself and the �credibility of evidence�.
30 It is quite clear from the Commissioner�s observations that he was trying to resolve �for the final time�, issues of discovery.
31 It was submitted to the Commissioner that this was a fishing expedition.
32 The Commissioner observed that the question was whether the documents were relevant, and that this question was not

answered by a blanket statement that they were irrelevant.
33 The Commissioner ordered that the diary of Mr Ron Stanley, one of the respondents, should be inspected, and, indeed, that the

whole of it should be inspected, because it was the original diary, and also to confirm whether other diary entries were
relevant. This implicitly recognised that some entries in the diary had already been referred to.

34 He ordered inspection of all documents relating to the sale of the respondents� business, not just the �memorandum of sale�,
because the timing of the sale was relevant. He also ordered the inspection of documents including Telstra approvals of the
sale, this apparently being required because the business of the respondents was conducted on franchise from Telstra.

35 He then ordered inspection of the employment file and the accountant�s file as it related to letters or instructions regarding the
applicant.

36 It is fair to observe that Counsel for the applicant, Mr Bryant, sought a general discovery order, orally, at that late stage of the
proceedings on 23 March 2002.

37 I should add that it was, as was clear from the submissions made to me, in issue as to when and whether a termination of
employment occurred. This was submitted on behalf of the applicants not to be an issue and on behalf of the respondent to be
an important issue. It was therefore an issue at first instance.

PRINCIPLES
38 The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this Commission (see

Commissioner of Police v CSA 81 WAIG 2553 at 2554):-
�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408:-

�I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:-

�These principles have been laid down in a number of cases, including Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and the Arts v
CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an underlying
principle that the successful party is entitled to the fruits of her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that the
balance of convenience favours the applicant and that other factors consistent with the application
of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that the application be
granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience and the substantial merits of the case. (I say that
to further explain the principles.)�

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is important, too (see
Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).�

IS THERE A SERIOUS ISSUE TO BE TRIED?
39 Since this was an appeal against a �finding� as defined in s.7 of the Act, on appeal the appellant must establish that the matter

in this appeal is one which is likely to lead to the Full Bench reaching the opinion that it is of such importance that in the
public interest an appeal should lie (see s.49(2a) of the Act).

40 First, let me observe that since, contrary to regulation 29(3) of the Regulations, such an assertion did not appear in the grounds
of appeal, then an argument that an appeal could lie within the meaning of s.49(2) was not open to the appellant, because
whether a serious issue to be tried exists or not must be determined on the grounds of appeal as filed, and that determination
cannot be made unless the grounds so allege. They did not.

41 It is trite to observe that the President has no jurisdiction or power to amend the grounds of appeal, since the President sitting
alone does not constitute the Full Bench.

42 In any event, since the order the subject of the appeal related to a procedural matter dealt with in the course of the
Commissioner hearing and determining an application pursuant to s.29(1)(b)(i) and (ii) of the Act, the Full Bench, would as an
appellate court exercise particular caution in reviewing the decision at first instance because it was a decision in a matter of
procedure (see Adam P Brown Male Fashions Pty Ltd and Philip Morris Inc and Another [1981] 148 CLR 170 at page 177 per
Gibbs CJ, Aickin, Wilson and Brennan JJ and at pages 179-180 per Murphy J).

43 For reasons which I will express hereinafter, it was not at all apparent to me that this was a matter which would properly lead
the Full Bench to the conclusion that it should review the decision, even if submissions to me on this question were
permissible, which they were not. Thus, for that reason alone, the applicants could not establish that there was a serious issue
to be tried.

44 One ground of appeal was that the matter did not come before the Commission by way of formal application under the
Regulations. It was not established to me that that could be at all fatal to the application, having regard to s.27(1)(v) of the Act
and also having regard to the fact that there was an oral application made in the running of the matter, and the hearing itself
was adjourned so that the issue of discovery or inspection could be settled.
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45 Implicit in that is that if the dispute as to discovery was not settled, as the Commissioner observed, then it would be necessary
for the Commissioner to make orders as to discovery and/or inspection, which he did.

46 When it was not settled, the Commissioner properly sought to resolve the matter and no application in writing was required,
this not being an interlocutory matter or an application which did not arise in the course of the proceedings.

47 Orders were then properly made in the course of proceedings after hearing the parties.
48 As to ground 2, the grounds for the application for discovery or inspection were well known to the appellant as was clear from

the transcript of proceedings of 21 March 2002.
49 There was adequate opportunity, on a fair reading of the transcript, for the applicants to put their case and they took full

advantage of the opportunity through Counsel. Further, their submissions were properly heard and considered.
50 Ground 3 has no merit in that:-

(a) The Commissioner did find that the documents which he ordered to be inspected were relevant.
(b) It was not denied that there was reference to the documents in evidence.

51 Ground 4 has no merit in it because the orders, contrary to what is alleged, are not blanket orders and are not orders made
without limit or a qualification. In fact, they specifically identify specific documents and narrow classes of documents which
are to be inspected.

52 They are not, on the face of it, privileged documents and there is no evidence and no law was submitted to persuade me that
privilege applies in this case, nor on any real basis was it submitted that privilege could be claimed. Further, if privilege was
claimed, it was not claimed at first instance when it clearly should and could have been.

53 There was some reliance on the documents� alleged confidentiality which is no defence to an order for discovery or inspection.
However, the confidentiality issue was, in any event, met by the terms of the order conferring the right to inspect on the
solicitor for the appellant only. Implicit in that, it would seem to me, would be a condition that the solicitor not reveal the
contents of the documents, although, of course, he would not be prevented from obtaining instructions without revealing the
contents.

54 In any event, a unilateral claim or any claim of confidentiality is simply not a defence to an order for discovery or inspection.
If it is, nothing was submitted to me to that effect. If, of course, the documents were to be adduced in evidence then orders
might be made in the proper exercise of the discretion to protect their confidentiality if sought (see s.33(5) of the Act).

55 It is quite clear, having regard to ground 6, that the application for discovery was not a fishing expedition but related to
specific documents or a specific limited class of documents some of which at least were actually referred to in evidence and
which it might well be said should have been discovered long before.

56 There was no credible evidence before me that any large number of documents was involved in the exercise and certainly no
evidence that ten thousand were, as alleged.

57 In my opinion, too, having regard to paragraph 5 of the order, it is quite clear that the documents which have been ordered to
be inspected are not evidence of an oppressively broad order for discovery. The diary of Mr Ron Stanley is a document
referred to by him and, prima facie, since it contains relevant entries, it should be produced for inspection as a whole
document, including all of the entries so that the document itself can be properly tested.

58 I would add that if notes taken at the time an event occurred or a conversation occurred are referred to in evidence, it is open to
order production of the notes to the other side to cross- examine upon, anyway.

59 The documents relating to the sale and the consent of Telstra to the same are at least, on the face of it, relevant to matters in
issue as to whether a termination occurred and, if so, when, having regard to the fact or time of any sale of the respondents�
business, and, indeed, also, perhaps, to the question of credibility of the respondents� witnesses.

60 Insofar as documents relating to pre-payment for the sale are concerned, they are relevant to the question of sale, its payment
time and effect, on the face of it, and, as submitted, perhaps to credibility.

61 Similar observations can be made in relation to the discovery of written approvals from Telstra to the sale.
62 Since the employment file relates to Mr Bryant�s employment over a period of only eight months, I do not understand why the

whole of the file and all of the entries relating to the employment of the employee are not relevant.
63 In any event, the employment history of an employee making a claim pursuant to s.29(b)(i) and, more often than not,

s.29(b)(ii), insofar as it relates to his employment by the respondents in those proceedings is relevant.
64 I would also observe that a document is discoverable, and, indeed, might be the subject of an order for inspection also even in

courts of pleadings where the scope of discovery or inspection is determined by a liberal construction of the pleadings, if:-
(a) It throws light on the case, the case having a wider meaning than �issue� as gleaned from a narrow reading of the

pleadings.
(b) If it helps to explain the controversy between the parties.
(c) If it indirectly advances a party�s case or damages the opponent�s case.

65 All of the documents referred to in the order would, on the submissions made to me, clearly meet those criteria, for the reasons
which I have expressed.

66 For those reasons, the documents ordered to be inspected were clearly relevant and correctly made the subject of the order for
inspection at first instance. (As to the law which I have referred to above, see generally �Australian Civil Procedure�, Cairns,
4th Edition, pages 363-364 and the cases cited therein).

67 The question of jurisdiction was raised in submissions on this application, but it was not raised in the grounds of appeal and
should not therefore be considered.

68 However, in any event, sufficient jurisdiction is conferred by s.27(1)(v) of the Act and regulation 80 of the Regulations to
make the order which was made.

69 There is no merit in the submissions that since inspections only had been ordered that represented a defect in the order. In my
opinion, orders for a production of the documents would have been quicker and more appropriate having regard to the stage
which the case had reached. There was no need for any order for discovery and the order for inspection was appropriate,
however.

70 For those reasons, it was not established that there was a serious issue to be tried.
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BALANCE OF CONVENIENCE
71 As to the balance of convenience, it is not to the convenience of either party that the proceedings which seem well advanced

should be delayed, and, in particular, there was no good reason submitted to me to persuade me that a practice or procedural
order would be reviewed at this time in the circumstances of this case by the Full Bench.

72 If the order ought to be corrected, it is better that that be done when the whole of the appeal is reviewed by the Full Bench, if
that is sought by either party and if the Full Bench is of the view that that should be done.

73 In any event, there is a question which now arises about whether the case of either party should be reopened having regard to
the discovery. That is, of course, a matter for the Commissioner at first instance.

74 However, it is indicative of the prematureness of this application.
FINALLY

75 For those reasons, there were no exceptionable circumstances established which might justify an order for a stay being made,
the equity, good conscience and the substantial merits of the case lying plainly with the respondent. Even if that were not the
case, it was not established otherwise for the reasons which I have expressed. Also, a proper application of s.26(1)(c) of the
Act leads to the same conclusion, for the reasons which I have expressed.

76 The applicants did not, as they were required to do, establish that they were entitled to an order for a stay. It is, I would hope,
unnecessary, but I make it clear that the findings which I have made and the conclusions which I have reached in this matter,
cannot, of course, and could not bind me in any proceedings in which I am a member of the Full Bench hearing an appeal
against the decision sought to be stayed by this application.

77 For those reasons, I dismissed the application.
_________

2002 WAIRC 05383
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPLICANTS
v.
MICHAEL KENNETH BRYANT, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. PRES 8 OF 2002
CITATION NO. 2002 WAIRC 05383
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr D Eley (of Counsel), by leave
Respondent Mr N Friedman (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 23rd day of April 2002, and having heard Mr D Eley (of Counsel), by leave,
on behalf of the applicants and Mr N Friedman (of Counsel), by leave, on behalf of the respondent, and having determined that the
application should be dismissed, and having determined that my reasons for decision will issue at a future date, it is this day, the
23rd day of April 2002, ordered that application No PRES 8 of 2002 be and is hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2002 WAIRC 05400
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO/S. PRES 10 OF 2002
CITATION NO. 2002 WAIRC 05400
_________________________________________________________________________________________________________



790 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Decision Application withdrawn
Appearances
Applicant M C Young
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 26th day of April 2002, and having heard Mr C Young, on behalf of the
applicant and Ms B Burke and with her Mr M Olson on behalf of the respondent, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act, 1979, (as amended), it is this day, the 26th day of April 2002, ordered and directed,
as follows:-

1. THAT application No. PRES 10 of 2002 be and is hereby withdrawn by leave.
2. THAT I do therefore refrain from hearing the matter further.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
2002 WAIRC 05497

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KIM MAREE LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 7 MAY 2002
FILE NO/S. PRES 11 OF 2002
CITATION NO. 2002 WAIRC 05497
_________________________________________________________________________________________________________

Decision Application dismissed.
Appearances
Applicant Mr C Young
Respondent Ms B Burke and Mr M A Olson
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This was an application made to the Commission, constituted by the President, and brought pursuant to s.66 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The applicant, Ms Kim Maree Luby, was, at all material times, a member of the respondent organisation, The Australian
Nursing Federation, Industrial Union of Workers Perth (hereinafter called �the ANF�) which was, at all material times, an
�organisation� as that is defined in s.7of the Act.

3 There was, therefore, jurisdiction in the Commission, constituted by the President, to hear and determine this application.
Since the application was subsequently withdrawn, these reasons relate to the application for interim orders which was heard
and determined on 24 April 2002, before the application was withdrawn.

4 The applicant sought no final orders, and for that reason alone the application for interim orders was incompetent, since
axiomatically one cannot seek interim orders unless one is seeking final orders. The application should be dismissed for that
reason alone.

5 The applicant sought an interim order in a form amended by leave at the hearing of the application for interim orders, namely:-
�That the time for notifying the Registrar of any objections to the proposed Rule changes be by close of business on
1 May 2002�.

6 Rule 35(2) and (3) of the ANF rules reads as follows:-
�(2) No amendment, addition to variation, repeal, or substitution, of these Rules shall be made unless a notice of

the proposed alteration, and the reasons therefore is:-
(a) sent to each workplace for the attention of all members; or
(b) published in a Union magazine which shall be distributed to all members.

(3) In the notice referred to in sub-rule (2) members are to be informed that they or any of them may object to
the proposed alteration by forwarding a written objection to the Registrar to reach him or her no later than
21 days after the date of the issue of the notice in (2)(a) above or 21 days after the date of issue of the
magazine as in (2)(b) above, as the case may be.�

7 The application referred to rule 35(3) of the rules of the ANF (exhibit 1).

BACKGROUND
8 The background to the matter was this.
9 The respondent, the ANF, has made application to the Registrar pursuant to s.62 of the Act for the alteration of a number of its

rules. That application was filed on 20 April 2002. It is quite clear, and not contradicted (see Mr Mark Anthony Olson�s oral
evidence and his statutory declaration declared 19 April 2002 (exhibit 2)) that:-

(a) The changes, the subject of the application, to alter the rules of the ANF were approved by the Council of the ANF
at a meeting held on 9 March 2002. The minutes of that meeting have not yet been confirmed.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 791

(b) A number of steps were taken to advise members of the proposed rule change. The evidence of Mr Olson as
contained in his statutory declaration declared 19 April 2002, and exhibit 2 in these proceedings, in paragraph 3 of
that declaration reads as follows:-
�3. The following steps were then taken to advise members of the proposed rule change.

(a) A notice was placed in the March edition of the union�s newsletter, �The Western Nurse� at page
14.

(b) An explanation of the rule changes were (sic) placed in a further article in �The Western Nurse� at
page 18.

(c) An insert was placed in �The Western Nurse� outlining the proposed rule changes, and the rationale
for the proposed changes.

(d) A copy of �The Western Nurse� was posted to each member of the union at her or his home address
on Wednesday 20th March 2002.

(e) Allowing a reasonable time for delivery, members would have received �The Western Nurse� by
27th March 2002�.

10 That makes it clear that the proposed rule changes and the rationale for them, which it is reasonable to assume means the
reasons for them, were contained in the notice. I so find.

11 Mr Olson also gave evidence that the members were given notice that they could object within 21 days by giving notice to the
Registrar. Some 400 or so have already objected according to the evidence which I heard. I so find.

12 Miss Luby took a number of the objections to the Registry herself as she said in evidence.
13 The �Western Nurse�, the union journal or magazine, which contained the requisite notice, was posted on 20 March 2002 to

each member at his/her home address. It was not in issue that the period within which objections to the s.62 application were
to be made to the Registrar expired on 19 April 2002.

14 No copy of the �Western Nurse� was produced by either side so that the evidence which I have of its contents are hearsay.
15 Evidence was given by the applicant in support of the application for interim orders, and part of the evidence was that some

people told her that they had not received the notice, that some said that they did not read it, and some that they did not
understand it. Other reasons were also given to her. It is not clear how many people told her about these problems, whether it
was few or many. In any event, the persons asked were not representative in numbers of the number of members in the ANF
who are located all over the State.

16 It was part of the case for the applicant that there was insufficient time within which to object. There was no cogent evidence
that that was a problem which was at all widespread if it existed at all amongst members. It was certainly not established on
the evidence.

17 The notice of the proposed alterations and the reasons therefor published in a union magazine was distributed to all members
at their addresses on the uncontradicted evidence.

18 Notice that objections should be filed within 21 days of the service of the magazine was not given. In fact, a longer period of
time for the filing of notices than 21 days was given. That point was not raised as an objection in the particulars of the
application and I therefore disregard it, even though Mr Young sought to go to it in submissions.

19 Putting aside the question of the weight of that evidence, which was all hearsay, rule 35(2)(b) was complied with because the
requisite notice as published in the �Union magazine� was given to all members by forwarding the same to their addresses.

20 However, even if there were a failure to comply with the rule by giving too much notice, I would require to be persuaded that
equity, good conscience and the substantial merits of the case required me to intervene in those circumstances, given that extra
time was afforded within which to give notice, even if it were competent for me to intervene.

21 It is clear that rule 35(2) has been complied with insofar as it is necessary for me to so find.
22 The rule was made, it is trite to observe, as a result of decisions of the members of the ANF. Therefore, its compliance should

not be interfered with merely to give the applicant the chance to enlist more objectors, as I clearly infer she wishes to do.
23 If it were open to me to so decide, I would not find that there was any unfairness in the manner in which notice was given or in

the amount of notice given.
24 It is, too, as I find, not relevant or open to me in this case, to determine what is to be established to the Registrar on the

application under s.62 of the Act to alter the rules; that is, whether the Act has been complied with by the ANF, particularly
s.55, in all aspects of the making of the application to alter the rules.

25 Therefore, within the principles referred to, there was not established that there was any substantial case to be tried; or that
there was any detriment to the applicant if the application were dismissed; or that the rules had not been complied with; or that
the Act, or the objects of the Act, and s.26(1)(a) and (c), in particular, required the making of the interim orders sought (see
FLAIEU and Others v Burswood Resort (Management) Ltd and Others (2000) 80 WAIG 26), or that the rules were not
complied with in a manner to require my intervention. The other factors referred to in that case are not of any relevance in this
case.

26 Indeed, I find that the interests of the respondent organisation and all of its members lie with the rules being complied with,
and no other reason having been validly advanced, no order should be made to delay the application to alter the rules by
extending the period within which objections can be made.

27 It is, of course, entirely in the interests of the members and the organisation and it advances s.6(f) of the objects of the Act, to
dismiss the application because the compliance with the rule encourages the democratic control of the organisation as
registered and the full participation by members of such an organisation in the affairs of the organisation in compliance with
its rules (my emphasis), which are themselves a manifestation of the will of the members, and evidence of the contract
between them all. (If the rule is a matter of concern, remedies are available under s.66(2)of the Act).

28 Nothing was advanced which would persuade me to find that it would be oppressive or unfair to the members, or otherwise
exceptionable, to find that compliance with the rule was sufficient to defeat the application of the applicant for an interim
order. In any event, I am not persuaded that I could find differently. Such a finding, in any event, was not open as a matter of
fact, or as a matter of law, in this case, at least on the submissions made to me. In any event, an application for this interim
order should not be a means of obtaining a s.66(2) order.

29 For all of those reasons, the applicant failed to establish its case for an interim order and I dismissed the application.
_________
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2002 WAIRC 05397
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM MAREE LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO/S. PRES 11 OF 2002
CITATION NO. 2002 WAIRC 05397
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr C Young
Respondent Ms B Burke and Mr M Olson
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 24th day of April 2002, and having heard Mr C Young, on behalf of the
applicant and Ms B Burke and with her Mr M Olson on behalf of the respondent, and I having determined that reasons for decision
in relation to the application for interim orders herein will issue at a future date, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act, 1979, (as amended), it is this day, the 24th day of April 2002, ordered, as follows:-

(1) THAT the application herein by the abovenamed applicant for interim orders be and is hereby dismissed.
(2) THAT application No. PRES 11 of 2002 be and is hereby withdrawn and I do therefore refrain from hearing the

matter further.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 05468

BREADCARTERS (COUNTRY) AWARD 1976 AWARD
No. R17 of 1975

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACME BAKERY & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 79 OF 2002
CITATION NO. 2002 WAIRC 05468
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Breadcarters (Country) Award 1976 be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Breadcarters (Country) Award 1976 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
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2. Clause - 6 � Wages: Delete subclause (3)(a), (b) and (c) of this clause and insert in lieu thereof:
(a) Not less than three and not more than ten other workers shall be paid $20.99 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.33 per week extra.
(c) More than twenty other workers shall be paid $39.70 per week extra.

3. Clause 6 � Wages: Delete subclause (6) of this clause and insert in lieu thereof�
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be paid
$5.56 per week in addition to the rates before-mentioned.

4. Clause 15. - Payment For Sickness: Delete subclause 1 (c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 16. � Engagement: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

6. Clause 24. - Bereavement Leave: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

7. Clause 26. � Maternity Leave: Delete Clause 26 and insert in lieu thereof�
26. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 26(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 26(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.
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(b) Subject to 26(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 26(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 26(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 26(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 26(6) (a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
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(d) Where the placement of a child for adoption with an employee does not proceed or continue, the
employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

8. Insert a new schedule after �Appendix � S.49B � Inspection of Records Requirements� as follows�
Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05485
BREADCARTERS� (METROPOLITAN) AWARD

R No 35 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BREAD MANUFACTURERS (PERTH AND SUBURBS) INDUSTRIAL UNION OF
EMPLOYERS OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 81 OF 2002
CITATION NO. 2002 WAIRC 05485
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Breadcarters (Metropolitan) Award R No 35 of 1963 be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Breadcarters (Metropolitan) Award R No 35 of 1963 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

Schedule
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause - 6 � Wages: Delete subclause (3)(a), (b) and (c) of this clause and insert in lieu thereof:

(a) Not less than three and not more than ten other workers shall be paid $20.99 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.33 per week extra.
(c) More than twenty other workers shall be paid $39.70 per week extra.

3. Clause 6 � Wages: Delete subclause (4) of this clause and insert in lieu thereof�
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be paid
$5.56 per week in addition to the rates before-mentioned.

4. Clause 8. � Overtime: Delete subclauses (5) and (6) of this clause and insert in lieu thereof�
A worker required to work overtime for more than one and one half hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a reasonable meal by the employer or paid $7.60 for a
meal.
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he
has notified the worker concerned on the previous day or earlier that such second or subsequent meal will also be
required to provide such meals or pay an amount of $5.25 for each second or subsequent meal.

5. Clause 15. - Payment For Sickness: Delete subclause 1(d) and insert in lieu thereof�
(d) Entitlement to payment shall accrue on a pro rata weekly basis.

6. Clause 16. � Engagement: Delete subclause (a) and insert in lieu thereof the following subclause and renumber
subclauses (b) and (c) to read (2) and (3) respectively�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

7. Clause 24. - Bereavement Leave: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
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worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

8. Clause 26. � Maternity Leave: Delete Clause 26 and insert in lieu thereof�
26. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 26(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 26(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 26(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 26.4(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 26(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 26(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
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(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 26(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

9. Appendix � S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________
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2002 WAIRC 05242
CHILD CARE (SUBSIDISED CENTRES) AWARD

NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1282 OF 2001
CITATION NO. 2002 WAIRC 05242
_________________________________________________________________________________________________________

Result Variation of an Award
Representation
Applicant Ms D MacTiernan
Respondent Mr L Joyce (as agent) for Salvation Army, Child Care Services and Interveners
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Salvation Army Child Care Services and
the Interveners the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be varied and that such variation shall have effect from
the beginning of the first pay period commencing on or after the 1st day of February 2002.
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be amended as follows�

A. Clause 11. � Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver and
under column headed Total Wage�

E Worker Step I 497.20
Step II 505.20

B. Clause 11. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an

infant or toddler area in accordance with the Community Services (Child Care) Regulations (�the Regulations�)
1988. At the completion of twelve months satisfactory service that person shall be paid the Step II rate.

C. Clause 22. � Meal Breaks and Allowances: Delete subclause (4) and insert the following subclauses (4, (5), (6) and
(7)�

(4) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible
for the cost of such training.

(b) Health Screening � Where an employee is required to undergo any health test or screening to comply with
the Regulations the employer shall be responsible for the cost.

(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.

(5) An employee is not entitled to re-imbursement under Clause 22(4) where it is a condition of an offer of
employment that the requirements of Clause 22(4) be met by the employee.

(6) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 22(4), any costs paid by the employer under Clause 22(4) may be
deducted from the employee�s termination pay.

(7) Where re-imbursement is sought for expenses incurred under Clause 22(4), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.

D. Clause 27. � Classification Definitions and Skill Descriptors: Insert subclause (2a) before subclause (3)�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an �E Worker��
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one years experience as an E Worker shall be able to
perform the responsibilities identified in Step I at a higher skill level and also�

* Participate in a team approach to the delivery of care.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05240
CHILDREN�S SERVICES CONSENT AWARD, 1984 NO. A 1 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1281 OF 2001
CITATION NO. 2002 WAIRC 05240
_________________________________________________________________________________________________________

Result Variation of an Award
Representation
Applicant Ms D MacTiernan
Respondents No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders�

(1) THAT the Children�s Services Consent Award, 1984 No. A 1 of 1985 be varied and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;

(2) THAT the Children Services Consent Award 1984 No. A 1 of 1985 be amended as follows�
A. Clause 19. � Special Provisions: Delete subclause (5) and insert the following subclauses (5), (6), (7) and (8)�

(5) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible for
the cost of such training.

(b) Health Screening � Where an employee is required to undergo any health test or screening to comply with the
Regulations the employer shall be responsible for the cost.

(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.

(6) An employee is not entitled to re-imbursement under Clause 19(5) where it is a condition of an offer of employment
that the requirements of Clause 19(5) be met by the employee.

(7) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 19(5), any costs paid by the employer under clause 19 (5) may be
deducted from the employee�s termination pay.

(8) Where re-imbursement is sought for expenses incurred under Clause 19(5), the employer may require as a condition
of re-imbursement that an employee obtain the services from a particular provider.

B. Clause 22. � Wages: Insert in subclause (1) after Child Care Giver and before Qualified Child Care giver
and under column headed Total Wage�

E Worker Step I 497.20
Step II 505.20

C. Clause 22. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of

an infant or toddler area in accordance with the Community Services (Child Care) Regulations (�the
Regulations�) 1988. At the completion of twelve months satisfactory service that person shall be paid the
Step II rate.

D. Clause 27. � Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) Child
Care Giver�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an �E Worker��
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one years experience as an �E Worker� shall be able to
perform the responsibilities identified in Step I at a higher skill level and also�
* Participate in a team approach to the delivery of care.

E. Clause 27. � Classification Definitions and Skill Descriptors � renumber subclause (2) Qualified Child Care
Giver as follows�
(3) Qualified Child Care Giver

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 801

2002 WAIRC 05236
CHILDREN�S SERVICES (PRIVATE) AWARD NO. A 10 OF 1990

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1280 OF 2001
CITATION NO. 2002 WAIRC 05236
_________________________________________________________________________________________________________

Result Variation of an Award.
Representation
Applicant Ms D MacTiernan
Respondents Mr L Joyce (as agent)
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Respondents and interveners, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT the Children�s Services (Private) Award No. A 10 of 1990 be varied and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;

(2) THAT the Children�s Services (Private) Award No. A 10 of 1990 be amended as follows�
A. Clause 2. � Arrangement: Insert the following�

29. Reimbursement of Certain Expenses
B. Clause 22. � Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver�

E Worker Step I 497.20
Step II 505.20

C. Clause 22. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an

infant or toddler area in accordance with the Community Services (Child Care) Regulations 1988 (�the
Regulations�). At the completion of twelve months satisfactory service that person shall be paid the Step II rate.

D. Clause 24. � Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) and before
subclause (3)�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an E Worker�
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one year�s experience as an E Worker shall be able to perform the
responsibilities identified in Step I at a higher skill level and also�
* Participate in a team approach to the delivery of care.

E. Clause 29. � Reimbursement of Certain Expenses: Insert the following clause�
29. REIMBURSEMENT OF CERTAIN EXPENSES
(1) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be

responsible for the cost of such training.
(b) Health Screening � Where an employee is required to undergo any health test or screening to comply

with the Regulations the employer shall be responsible for the cost.
(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the

Regulations, the employer shall be responsible for the cost.
(2) An employee is not entitled to re-imbursement under Clause 29(1) where it is a condition of an offer of

employment that the requirements of Clause 29(1) be met by the employee.
(3) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an

employee to re-imbursement under Clause 29(1), any costs paid by the employer under Clause 29(1) may be
deducted from the employee�s termination pay.

(4) Where re-imbursement is sought for expenses incurred under Clause 29(1), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05436
CLERKS� (ACCOUNTANTS� EMPLOYEES) AWARD 1984

NO. A 8 OF 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CREAGH BARKER ASSOCIATES PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2058 OF 2001
CITATION NO. 2002 WAIRC 05436
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Accountants� Employees) Award 1984, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

2. This application seeks to vary Clause 11. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted : 74 WAIG 1267 � 2 May 1994
Adult Rate of Pay 2/5/1994 : $369.40
Adjustment : ($4.10 / $369.40) * $449.40 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�

(2) If that meal is not provided the employee shall be paid a meal allowance of $7.30.
2. Clause 11. � Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Receive $5.00 per week in addition to the rates set out in paragraph (a) of this subclause.

____________________

2002 WAIRC 05434
CLERKS� (BAILIFFS� EMPLOYEES) AWARD 1978

R19 OF 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
BAILIFF�S OFFICE, PERTH AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2059 OF 2001
CITATION NO. 2002 WAIRC 05434
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Bailiffs� Employees) Award 1978, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 16 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

2. This application seeks to vary Clause 12. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted : 74 WAIG 1268 � 2 May 1994
Adult Rate of Pay 2/05/1994 � $369.10
Adjustment : ($4.10 / $369.10) * $449.10 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.00 per week in
addition to the rates set out in paragraph (a) of this subclause.

2. Clause 16. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each clerical
employee in the following circumstances�

____________________

2002 WAIRC 05433
CLERKS (COMMERCIAL RADIO AND TELEVISION BROADCASTERS) AWARD OF 1970

NO. 14C OF 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN TELEVISION & RADIO BROADCASTERS PTY LTD (CHANNEL 9) AND ANOTHER,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2060 OF 2001
CITATION NO. 2002 WAIRC 05433
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Commercial Radio & Television Broadcasters�) Award 1970, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 13 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from June
2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time was
11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 13. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each
employee in the following circumstances�

____________________

2002 WAIRC 05432
CLERKS (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD

NO. 14 OF 1972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ABLE AIR & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2061 OF 2001
CITATION NO. 2002 WAIRC 05432
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Commercial Social and Professional Services) Award No 14 of 1972, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 8. - Overtime, a meal allowance of $7.30 shall be paid to each employee in the
following circumstances�

____________________
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2002 WAIRC 05431
CLERKS� (CONTROL ROOM OPERATORS) AWARD 1984

NO. A14 OF 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CHUBB ELECTRONIC SECURITY AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2062 OF 2001
CITATION NO. 2002 WAIRC 05431
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Control Room Operators�) Award 1984, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowances: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 10. - Overtime of this award, a meal allowance of $7.30 shall be paid to each
employee if he/she is required to work overtime for two hours or more before his/her rostered shift or for two hours or more after
the completion of his/her rostered shift.

____________________

2002 WAIRC 05429
CLERKS� (CREDIT AND FINANCE ESTABLISHMENTS) AWARD

NO. 16 OF 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
TRADERS MUTUAL CASH ORDER CO AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2064 OF 2001
CITATION NO. 2002 WAIRC 05429
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Credit and Finance Establishments�) Award, be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

2. This application seeks to vary Clause 10.- Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted: 74 WAIG 1270 � 2 May 1994
Adult Rate of Pay 2/05/1994: $ 369.10/week
Adjustment = ($ 4.10 / $369.10) * $ 449.10 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each employee
in the following circumstances�

2. Clause 10. � Rates of Pay: Delete the subclause (2)(b) of this Clause and insert the following in lieu thereof�
(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.00 per week in

addition to the rates set out in paragraph (a) of this subclause.

____________________

2002 WAIRC 05430
CLERKS� (CUSTOMS AND/OR SHIPPING AND/OR FORWARDING AGENTS) AWARD

NO. 47 OF 1948
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
BAYS TRANSPORT SERVICE AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2063 OF 2001
CITATION NO. 2002 WAIRC 05430
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Customs and/or Shipping and/or Forwarding Agents�) Award 1971, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowances: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each employee
in the following circumstances�

____________________
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2002 WAIRC 05428
CLERKS� (GRAIN HANDLING) AWARD 1977

NO. R34 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CO-OPERATIVE BULK HANDLING LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2065 OF 2001
CITATION NO. 2002 WAIRC 05428
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Grain Handling) Award 1977, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
A meal allowance of $6.80 shall be paid to each employee in the following circumstances�

____________________

2002 WAIRC 05438
CLERKS� (HOTELS, MOTELS AND CLUBS) AWARD 1979

NO. R 7 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
COMMERCIAL HOTEL AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 2066 OF 2001
CITATION NO. 2002 WAIRC 05438
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf on the CCIWA

Mr J Fitzpatrick on behalf of the Western Australian Hotels & Hospitality Association
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild and Mr J Fitzpatrick on behalf of the respondents the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Hotels, Motels and Clubs�) Award 1979, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 26 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary Clause 7. � Wages and Clause 10. � Additional Rates for Ordinary Hours on the

basis of the following calculations�
Stenographers Rates were last adjusted: 74 WAIG 1271 � 2 May 1994
Adult Rate of Pay 2/05/1994: $740.10 / fortnight
Adjustment = ($8.30 / $740.10) * $900.10 = $10.10
Additional rates for Ordinary Hours last adjusted: 71 WAIG 664 �23 Jan 1991
Adult rate of Pay 23/01/91: $706.40
Adjustment = ($1.08 / $706.40) * $900.10 = $1.38
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

2. This application seeks to vary the meal allowances in Clause 14 by increasing the allowance in accordance with
changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Wages: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Adult stenographers, comptometer or calculating or ledger machine
operators shall receive in addition to the rates set out in paragraph (a) of
this subclause, the following amount per fortnight.
Provided that the allowance shall not be paid to an employee for using a
calculator for the purpose of simple arithmetic calculation.

$10.10

2. Clause 10. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�
10. - ADDITIONAL RATES FOR ORDINARY HOURS

(1) An employee who is required to work any ordinary hours prior to 7.00 a.m. or after 7.00 p.m. on any day Monday to
Friday both inclusive shall be paid, for each hour or part thereof so worked, an additional hourly rate of $1.38.

(2) All ordinary hours worked on a Saturday or a Sunday shall be paid for at the ordinary rate plus 50 per cent.
(3) The provisions of this clause shall not apply in cases where the provisions of subclause (1)(c) of Clause 17. - Holidays are

applicable.
3. Clause 14. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) If that meal is not provided the employee shall be paid a meal allowance of $ 7.30 in addition to the overtime prescribed

by Clause 13. � Overtime, of this award.

____________________

2002 WAIRC 05427
CLERKS� (R.A.C CONTROL ROOM OFFICERS) AWARD OF 1988

NO. A42 OF 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ROYAL AUTOMOBILE CLUB OF WA (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2067 OF 2001
CITATION NO. 2002 WAIRC 05427
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (RAC Control Room Officers�) Award 1988, be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu  thereof�
In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $6.00 shall be paid on the following basis�

____________________
2002 WAIRC 05411

CLERKS� (SWAN BREWERY CO. LTD.) AWARD 1986
NO. 5 OF 1986

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF

EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN BREWERY COMPANY LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2068 OF 2001
CITATION NO. 2002 WAIRC 05411
_________________________________________________________________________________________________________
Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Swan Brewery Co Ltd) Award 1986, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 17 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 17. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) In addition to the overtime prescribed, a meal allowance of five dollars and five cents ($5.05) shall be paid to each

employee in the following circumstances�

____________________

2002 WAIRC 05409
CLERKS� (TAXI SERVICES) AWARD OF 1970

NO. 14B OF 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN TAXIS CO-OP LTD AND ANOTHER, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2069 OF 2001
CITATION NO. 2002 WAIRC 05409
_________________________________________________________________________________________________________
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Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Taxi Services) Award 1970, be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 15 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from June
2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time was
11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 15. � Meal Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Shift Employees�

In addition to the overtime prescribed in Clause 7. - Overtime of this Award, an employee required to work overtime for
more than two hours after his normal finishing time shall be allowed a meal break and be provided with a suitable meal,
or paid a meal allowance of $7.30 in lieu thereof. Provided that the meal allowance shall not be payable if the employee
is notified the day before that he will be required to work overtime.

____________________

2002 WAIRC 05406
CLERKS (TIMBER) AWARD

NO. 61 OF 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ADELAIDE TIMBER CO LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2070 OF 2001
CITATION NO. 2002 WAIRC 05406
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Timber) Award, be varied in accordance with the following schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission regards the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 8. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $5.15 shall be paid in the following
circumstances�

____________________

2002 WAIRC 05405
CLERKS� (WHOLESALE & RETAIL ESTABLISHMENTS) AWARD

NO. 38 OF 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ABRASIFLEX PRODUCTS (WA) PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2071 OF 2001
CITATION NO. 2002 WAIRC 05405
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Wholesale & Retail Establishments) Award No 38 of 1947, be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $7.55 shall be paid on the following

basis�
2. Clause 9. � Meal Allowance: Delete subclause (2)(a) of this Clause and insert the following in lieu thereof�
(2) Late Night Trading Meal Allowance�

(a) An employee who commences work at or prior to 1.00 p.m. on the day of late night trading and is required to
work beyond 6.00 p.m. on that day shall be paid a meal allowance of $7.55.

____________________

2002 WAIRC 05488
GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE FOREMENS� AWARD 1984

No. A10 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1004 OF 2001
CITATION NO. 2002 WAIRC 05488
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Ms D MacTiernan
Respondent Mr S Rooke
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr S Rooke on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Government Water Supply, Sewerage & Drainage Foremens� Award of 1984 be varied in accordance
with the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. Schedule F District Allowance adjustments have been made on the basis of movements in the CPI from the quarter ending

March 2001 (129.6) up to and including the quarter ending December 2001 (132.6). The index used was CPI Table B: All
Groups Index Numbers (Quarters) � Perth. The rates have been accordingly adjusted by 2.3%.

_________

SCHEDULE
1. Schedule F � District Allowance: Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows�

COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD RATE EXCEPTIONS TO

STANDARD RATE
RATE

$ per week Town or Place $ per week

6 63.12 Nil Nil
5 51.60 Fitzroy Crossing 69.39

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 64.63
Marble Bar
Wittenoom
Karratha 60.87
Port Hedland 56.49

4 25.93 Warburton Mission 70.01
Carnarvon 24.42

3 16.41 Meekatharra 25.93
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 11.65 Kalgoorlie 3.88
Boulder
Ravensthorpe 15.53
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district
allowance shown.

____________________
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2002 WAIRC 05489
HOSPITAL WORKERS (GOVERNMENT) AWARD

NO. 21 OF 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT - SIR CHARLES GAIRDNER HOSPITAL  & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1013 OF 2001
CITATION NO. 2002 WAIRC 05489
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent Ms R Proctor
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Ms R Procter on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Hospital Workers� (Government) Award No 21 of 1966 be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd May
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. The Application seeks to vary the overtime � meals allowance in Clause 15 of the Hospital Workers (Government) Award

by increasing the allowance in accordance with changes to the National Consumer Price Index (CPI) component for
meals out and take away food (Perth) for the period from 31 March, 1993 (122.3) to 30 June 2001 (145.1)1 June 2000 to 

31 March 2001.
2. The Commission has been informed that the resultant increase in the CPI meals and take away foods (Perth) component

for that period of time was 18.64 %.
3. To correct an error made when meals adjusted by wages movements instead of CPI movements. Prior to last amendment

Award was moved in May 1993 ($6.10) WAIG 73 at 1581 - No. 1447 of 1992.
4. The application seeks to vary the laundry allowance in Clause 28 of this award by increasing the allowance in accordance

with changes to the National Consumer Price Index (�CPI�) component for clothing services and shoe repair for the period
from 30 September 1992 to 30 June 2001.

5. The Commission has been informed that the resultant increase in the clothing services and shoe repair component for that
period of time was 31.4%.

6. The application seeks to vary the work related allowances calculated pursuant to the formula in the National Wage Fixing
Principles using as the Key Minimum classification: Hospital Worker Level 1. The percentage used to increase the
allowance was 2.9%;

_________

SCHEDULE
1. Clause 15. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of
$6.92 as meal money.

2. Clause 16. � Shift Work: Delete subclauses (1) and (2) of this Clause and insert the following in lieu thereof�
(1) Subject to subclause (2) of this clause, a loading of $1.85 per hour or pro rata for part thereof shall be paid for time

worked on afternoon or night shift as defined hereunder�
(2) A loading of $2.78 per hour or pro rata for part thereof shall be paid for time worked on permanent afternoon or night

shift.
3. Clause 17. � Weekend Work: Delete subclauses (1) and (2) of this Clause and insert the following in lieu thereof�
(1) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $7.42 per hour or

pro rata for part thereof for ordinary hours worked between midnight on Friday and midnight on Saturday.
(2) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $14.86 per hour

or pro rata for part thereof for ordinary hours worked between midnight on Saturday and midnight on Sunday.
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4. Clause 19. � Allowances and Special Provisions: Delete this Clause and insert the following in lieu thereof�
In addition to the rates prescribed in Clause 39. - Wages of this award, the following allowances shall be paid�
(1) (a) Employees handling foul linen in the course of their duties shall be paid 80 cents per hour or any part thereof, to

a maximum of $2.51 per day.
(b) Employees handling materials such as carpet tiles, curtains, sealed bags or fabrics, which have become soiled in

the same manner as foul linen as defined in Clause 5. - Definitions, shall be paid an allowance according to
subclause (1)(a) of this clause.

(2) Orderlies employed on boiler firing duties - $1.74 per day.
(3) Orderlies required to handle a cadaver - $1.44 per hour with a minimum payment of one hour.
(4) Orderlies - Sir Charles Gairdner Hospital, sterilising sputum mugs - $1.74 per day.
(5) (a) A storeman required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a

walk-beside power operated high lift stacker in the performance of his/her duties shall be paid an additional
37 cents per hour whilst so engaged.

(b) A storeman required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his/her duties shall be paid an additional
48 cents per hour whilst so engaged.

(6) A Food Service Attendant who is required to reconstitute frozen food and/or reheat chilled food, in addition to or in
substitution of their normal duties, shall be paid an allowance of 60 cents per hour or part thereof whilst so engaged.

5. Clause 21. � Public Holidays: Delete subclause (3) of this clause and insert the following in lieu thereof�
(3) Any employee who is required to work on a day observed as a public holiday shall be paid a loading of $22.30 per hour

or pro rata for part thereof in addition to his/her ordinary rate of wage or if the employer agrees be paid a loading of
$7.42 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and be entitled to observe the
holiday on a day mutually acceptable to the employer and employee.

6. Clause 22. � Public Holidays � Graylands and Selby Lodge/Lemnos Hospitals: Delete (3) (c) of this Clause and
insert the following in lieu thereof�

(3) (c) Any employee who is required to work on the day observed as a holiday as prescribed in this clause in his/her
normal hours work or ordinary hours in the case of a rostered employee shall be paid a loading of $7.42 per
hour or pro rata for part thereof and be entitled to observe the holiday on a day mutually acceptable to the
employer and the employee.
Provided that in any specified 12 monthly period, after an employee has accumulated five days in lieu of public
holidays, by agreement between the employee and the employer, the employee may be paid for work
performed on a day observed as a holiday as prescribed in this clause a loading of $22.30 per hour or pro rata
for part thereof in addition to his/her ordinary rate of wage in lieu of the foregoing provisions of this subclause.

7. Clause 28. � Uniforms: Delete subclause (8) (d) of this Clause and insert the following in lieu thereof�
(8) (d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to

the employee. Provided that in lieu of such free laundering the employer may pay the employee $1.13 per week
to partly cover the cost of same.

8. Clause 39. � Wages: Delete subclauses (4) (b) (i), (ii) & (iii) of this Clause and insert the following in lieu
thereof�

(4) (b) Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of�
(i) not less than three and not more than ten other employees shall be paid $17.22 per week in addition to

the ordinary wage prescribed by this clause;
(ii) more than 10 and not more than ten other employees shall be paid $25.78 per week in addition to the

ordinary wage prescribed by this clause;
(iii) more than 20 other employees shall be paid $34.33 per week in addition to the ordinary wage

prescribed by this clause.

____________________

2002 WAIRC 05487
MISCELLANEOUS WORKERS� (ACTIV FOUNDATION) AWARD

NO. A20 OF 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO/S. APPLB 981 OF 2001
CITATION NO. 2002 WAIRC 05487
_________________________________________________________________________________________________________
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Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent Mr W Wild of CCIWA on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr W Wild on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Miscellaneous Workers� (Activ Foundation) Award (No. A 20 of 1980) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 23. � Travelling, Transfers and Relieving Duty: Delete this Clause and insert the following in lieu thereof�

23. - TRAVELLING, TRANSFERS AND RELIEVING DUTY

Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Allowance to meet incidental expenses

1. W.A. - South of 26°
South Latitude 10.05

2. W.A. - North of 26°
South Latitude 12.85

3. Interstate 12.85

Accommodation
involving an overnight stay at a Hotel or Motel

4. W.A. - Metropolitan
Hotel or Motel 172.60 86.30 57.55

5. Locality South of 26°
South Latitude 143.80 71.90 47.95

6. Locality North of 26°
South Latitude:

Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
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Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

7. Interstate � Capital City

Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

8. Interstate - Other
than Capital City 143.80 71.90 47.95

Accommodation involving an overnight stay at other than a Hotel or Motel

9. W.A. - South of 26°
South Latitude 68.10

10. W.A. - North of 26°
South Latitude 79.90

11. Interstate 79.90

Travel not involving an overnight stay

12. W.A. - South of 26°
South Latitude:

Breakfast 12.70
Lunch 12.70
Evening Meal 32.65

13. W.A. - North of 26°
South Latitude:

Breakfast 14.05
Lunch 21.65
Evening Meal 31.35
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Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Deduction for normal living expenses

14. Interstate

Breakfast 14.05
Lunch 21.65
Evening Meal 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES

15. Each adult 20.45

16. Each child 3.50

Midday Meal
(Clause 20(iii))

17. Rate per meal 4.95

18. Maximum reimbursement
per pay period 24.75

The rates prescribed in this clause shall be increased in accordance with movements in the Government Officers Salaries,
Allowances & Conditions Award 1989.

____________________

2002 WAIRC 05404
PERMANENT BUILDING SOCIETIES (ADMINISTRATIVE AND CLERICAL OFFICERS�) AWARD 1975

NO. 26 OF 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
HOME BUILDING SOCIETY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2072 OF 2001
CITATION NO. 2002 WAIRC 05404
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Permanent Building Societies (Administrative and Clerical Officers�) Award 1975, be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

2. This application seeks to vary Clause 10. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last Adjusted: 71 WAIG 2985 � 14/10/91
Adult Rate of Pay 14/10/91 - $18 825/year
Adjustment = ($176 / $18825 ) * $ 21 433 = $200.00 and,

($293 / $18825 ) * $ 21433 = $ 334.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) If that meal is not provided the worker shall be paid a meal allowance of $5.15 in addition to the appropriate overtime

payment as prescribed in Clause 7. - Overtime.
2. Clause 10. � Rates of Pay: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An unclassified officer employed as a typist or stenographer and who performs such work of typing or stenography as the

case may be for the major and substantial part of his/her working time shall be paid an allowance at the rate of not less
than $200.00 per annum in the case of a typist and $334.00 per annum in the case of a stenographer in addition to the
appropriate rate prescribed above provided that in the case of a typist the officer has satisfied the Society that he/she can
attain a speed of 50 words per minute typing and in the case of a stenographer a speed of 50 words per minute typing and
80 words per minute shorthand.

____________________

2002 WAIRC 05469
TRANSPORT WORKERS� (BURSWOOD ISLAND RESORT) AWARD

No A2 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD NOMINEES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 80 OF 2002
CITATION NO. 2002 WAIRC 05469
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers� (Burswood Island Resort) Award No A2 of 1987 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
19 April 2002;
THAT the Transport Workers� (Burswood Island Resort) Award No A2 of 1987 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 - Arrangement: Insert the following after �Appendix � Resolution of Disputes Requirements��

Respondent to the Award
2. Clause 2 - Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements��

Party to the Award
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3. Clause 12 � Contract of Service: Delete sub�clauses (1) and (2) and insert in lieu thereof a new sub-clause (1) and
renumber sub-clauses (3) (4) and (5) as (2) (3) and (4) respectively�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�

Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such

cases any entitlements under this award are to be paid up to the time of dismissal only. The
period of notice in this clause shall not apply in the case of dismissal for conduct that
justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in which
case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 13. � Sick Leave: Delete sub-clause 1(b) and insert in lieu thereof�
(b)  Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 16. - Bereavement Leave: Delete sub-clause (1) and insert in lieu thereof:�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 18.�Maternity Leave: Delete Clause 18. - MATERNITY LEAVE and insert in lieu thereof�
18. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 18(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 18(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 18(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.

(c) For maternity and paternity leave, an unbroken period of up to one week at the time of the birth of the
child;
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(i) for adoption leave, an unbroken period of up to three weeks at the time of placement of the
child.

(4) Maternity leave
(a) An employee must provide notice to the employer in advance of the expected date of commencement

of parental leave. The notice requirements are�
(i) of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 18(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 18(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 18(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) a statutory declaration stating�
(iii) he will take that period of paternity leave to become the primary care-giver of a child;
(iv) particulars of any period of maternity leave sought or taken by his spouse; and
(v) that for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 18(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) the employee is seeking adoption leave to become the primary care-giver of the child;
(ii) particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) that for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.
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(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

7. Appendix - Resolution of Disputes Requirements: Immediately following this appendix insert a new schedule as
follows�

Respondent to the Award
Burswood Management Limited
PO BOX 500 
Victoria Park WA 6979.

8. Appendix � S49B � Inspection of Records Requirements: Subsequent to the variation as at 8. Appendix �
Resolution of Disputes Requirements, insert a new schedule as follows�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05472
TRANSPORT WORKERS� (GENERAL) AWARD

NO. 10 OF 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05472
_________________________________________________________________________________________________________
Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers� (General) Award No 10 of 1961 be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Transport Workers� (General) Award No 10 of 1961 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 7 � Wages - Part 1 - sub clause (11): Delete sub clause (11) and insert in lieu thereof �

(11) Van Driver - Salesperson (as defined) shall be paid $8.07 per week extra.
2. Clause - 7 � Wages: Delete subclause (1)(a), (b) and (c) of this clause and insert in lieu thereof:

(a) Not less than three and not more than ten other workers shall be paid $20.93 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.21 per week extra.
(c) More than twenty other workers shall be paid $39.63 per week extra.

3. Clause 7 � Industry Allowance - Part 2 - sub clause (3): Delete sub clause (3) and insert in lieu thereof�
 (3) Industry Allowance�

In addition to the rates prescribed in this clause an amount of $17.42 per week shall be paid to employees
engaged under this award in rock quarries and sand pits to compensate for dust and climatic conditions when
working in the open and for deficiencies in general amenities and facilities. Provided that employees in
limestone quarries of Cockburn Cement limited shall be paid an amount of $0.45 cents per hour in lieu of the
$17.42 per week referred to in this sub clause.

4. Clause 7 � Ready Mix Concrete Industry � Part 2 - sub clause (4): Delete sub clause (4) and insert in lieu thereof�
In addition to the rates prescribed in this clause an amount of $10.30 per week shall be paid to drivers and/or operators of
ready mixed concrete trucks.

5. Clause 8 � Extra Rates - sub clauses (1) (2) and (3):Delete sub clauses (1), (2) and (3) and insert in lieu thereof:
(1) An employee who is required to cart tar (other than in sealed containers) for immediate spreading upon streets,

tar in unsealed containers, or tarred material for spreading upon streets; and/or who spreads either of them upon
streets - an extra $1.65 per week.

(2) Offensive Materials�
Employees carting any of the following offensive materials shall be paid - an extra $1.34 per week.
Bone dust, bones, blood manure, dead animals, offal including which is carted from hotels and restaurants or
other places in kerosene tins, green skins, raw hides and sheep skins when flyblown and maggoty, sausage skin
casings (except when packed in non-leaky containers for consumption) spent oxide, hair and fleshings, soda
ash, muriate of potash, sheep trotters (known as �pie�), stable, cow or pig manure, meat meal, liver meal, blood
meal, T.N.T. and any other material which the Board of Reference shall decide from time to time is offensive
material. The Board of Reference may delete any material from this definition.

(3) Dirty Materials�
Employees carting any of the following dirty materials shall be paid an extra $0.26 cents per hour.

6. Clause 8 � Extra Rates - Subclause (4):  Delete sub clause (4) and insert in lieu thereof�
(4) Drivers who handle cash or cheques during any week or portion of a week as part of their duties and account

for it shall be paid in addition to the rate of wage prescribed by Clause 7 - Wages of this award, as follows�
For any amount handled up to $ 20 $0.86 per week
Over $ 20 but not exceeding $ 200 $1.65 per week
Over $ 200 but not exceeding $ 600 $2.97 per week
Over $ 600 but not exceeding $1000 $4.15 per week
Over $1000 but not exceeding $1200 $5.97 per week
Over $1200 but not exceeding $1600 $8.53 per week
Over $1600 but not exceeding $2000 $9.99 per week
Over $2000 $11.39 per week

7. Clause 8 � Extra Rates: Delete sub clauses (5), (6), (7), (8), (9), (10) and (12) and insert in lieu thereof:
(5) Employees carting, loading and/or unloading carbon black except in sealed metal containers - an extra

$1.06 per day or part thereof.
(6) An employee, who is a recognised furniture carter engaged in removing and/or delivering furniture, shall be

paid an extra $10.99 per week.
(7) An employee who is a recognised livestock carter carrying livestock shall be paid an extra $10.99 per week.
(8) Driver required to act as salesperson of goods in his/her vehicle shall be paid an extra $1.75 per week.
(9) An employee who, in the course of his/her employment, drives a vehicle with self loading equipment which

requires the possession of a certificate of competency shall be paid an extra $10.52 per week.
(10) Any employee required to drive a motor vehicle in excess of 3.5m in width, or transport a load in excess of that

width shall receive an additional $1.75 per day or part thereof.
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(12) An employee required to work in a van or a chamber with a temperature of less than zero degrees Celsius shall
receive an additional $0.44 cents per hour, or part thereof, for all time so worked.

8. Clause 13 � Distant Work: Delete sub clause (3) and insert in lieu thereof�
(3) A worker engaged on work which requires him to sleep in or about his truck whilst in the course of travelling

from one point to another, or in the absence of suitable accommodation is obliged to live in a tent or hut shall in
addition to the application of subclause (2) of this clause in respect of food, be paid an allowance in lieu of
accommodation of $12.51 per night.

9. Clause 15 � Meal Allowances: Delete sub clauses (1) and (2) and insert in lieu thereof�
(1) A worker required to work overtime for two hours or more shall be supplied with a reasonable meal by the

employer or paid $6.80 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $4.65 for each second or subsequent meal.
10. Clause 18. � Sick Leave: Delete sub clause 1 (c) and insert in lieu thereof�

(c) Entitlement to payment shall accrue on a pro rata weekly basis.
11. Clause 19 � Contract Of Service: Delete subclause (1) and insert in lieu thereof a new sub-clause as follows�

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

12. Clause 27. � Learning Round: Delete Clause 27 and insert in lieu thereof�
27. - LEARNING ROUND

(1) During the first working week that an adult worker is employed by the employer as a driver, the employer shall
be permitted to reduce the wage to the Minimum Adult Award Wage as prescribed in Clause 1B whilst the
worker is learning the round.

(2) During the first working week that a junior worker is employed by an employer as a driver the employer shall
be permitted the rates prescribed in Clause 1(B)(5).

(3) The foregoing shall apply only where the worker learning the round is accompanied by some other person for
the purpose of teaching such worker the round.

13. Clause 29. - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

14. Clause 30. � Maternity Leave: Delete Clause 30 � Maternity Leave and insert in lieu thereof�
30. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.
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(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 30(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 30(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 30(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 30(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 30(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 30(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 30(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.
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(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10.8, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

15. Clause 35. � Training Leave: Delete sub clause (2) and insert in lieu thereof�
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may

be undertaken either on or off the job. All time involved with training shall be paid at ordinary rates of pay. An
employer shall not unreasonably withhold such paid training leave.

____________________
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Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (Mobile Food Vendors) Award 1987 No A3 of 1986 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 19 April 2002;
THAT the Transport Workers (Mobile Food Vendors) Award 1987 No A3 of 1986 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause 7 � Wages: Delete sub clause (2) (a), (b) and (c) of this clause and insert in lieu thereof:
(2) Leading Hands

A leading hand appointed as such by the employer and placed in charge of�
(a) Not less than three and not more than ten other employees shall be paid $21.01 per week extra.
(b) More than ten and not more than twenty other employees shall be paid $31.34 per week extra.
(c) More than twenty other employees shall be paid $39.73 per week extra.

3. Clause 8 � Extra Rates: Delete Clause 8 and insert in lieu thereof:
8. - EXTRA RATES

(1) Employees who handle cash or cheque during any week or portion of a week as part of their duties and account for it shall
be paid, in addition to the rate of wage prescribed by Clause 7. - Wages, of this award, as follows�

For any amount handled up to $20 $0.87 per week
Over $ 20 but not exceeding $200 $1.64 per week
Over $ 200 but not exceeding $600 $2.93 per week
Over $ 600 but not exceeding $1000 $4.16 per week
Over $1000 but not exceeding $1200 $5.97 per week
Over $1200 but not exceeding $1600 $8.54 per week
Over $1600 but not exceeding $2000 $9.99 per week
Over $2000 $11.42 per week

 (2) An employee required to act as salesperson of goods in his or her vehicle shall be paid an extra $1.78 per week.
(3) An employee who, in the course of his or her employment, drives a vehicle with self-loading equipment which requires

the possession of a certificate of competency shall be paid an extra $10.56 per week.
4. Clause 12 � Meals. Delete sub clause 12(1) and insert in lieu thereof�
(1) An employee required to work overtime for two hours or more shall be supplied with a reasonable meal by the employer

or paid $7.05 for a meal.
5. Clause 12 � Meals. Delete sub clause 12(2) and insert in lieu thereof�
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide

such meals or pay an amount of $4.80 for each second or subsequent meal.
6. Clause 13 � Sick Leave: Delete sub clause 1(b) and insert in lieu thereof�
(1)  (b) Entitlement to payment shall accrue on a pro rata weekly basis.
7. Clause 16 - Contract of Service: Delete sub - clause (1) and insert in lieu thereof�

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.
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(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

8. Clause 20 - Learning Round: Delete clause 20 and insert in lieu thereof�
20. - LEARNING ROUND

(1) During the first working week that an adult worker is employed by the employer as a driver, the employer shall be
permitted to reduce the wage to the Minimum Adult Award Wage as prescribed in Clause 1(B) whilst the worker is
learning the round.

(2) During the first working week that a junior worker is employed by an employer as a driver the employer shall be
permitted the rates prescribed in Clause 1(B)(5).

9. Clause 22 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a brother, a sister

or any other person who, immediately before that person�s death, lived with the worker as a member of the worker�s
family, be entitled on notice of leave up to and including the day of the funeral of such relation and such leave shall be
without deduction of pay for a period not exceeding the number of hours worked by the worker in two ordinary working
days. Proof of such death shall be furnished by the worker to the satisfaction of his employer.

10. Clause 23 � Maternity Leave: Delete Clause 23 � Maternity Leave and insert in lieu thereof�
23. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 23(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 23(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 23(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 23(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.
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(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 23(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 23(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 23(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 829

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

11. Clause 31 - Training Leave: Delete sub clause (2) and insert in lieu thereof�
 (2) Where it is agreed by the employer that additional training should be undertaken by an employee,
training may be undertaken either on or off the job. All time involved with training shall be paid at ordinary
rates of pay. An employer shall not unreasonably withhold such paid training leave.

12. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05474
TRANSPORT WORKERS� (NORTH WEST PASSENGER VEHICLES) AWARD 1988

No A19 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
FORTESQUE BUS SERVICE PTY LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 86 OF 2002
CITATION NO. 2002 WAIRC 05474
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (North West Passenger Vehicles) Award 1988 No A19 of 1987 be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 19 April 2002;
THAT the Transport Workers (North West Passenger Vehicles) Award 1988 No A19 of 1987 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
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2. Clause 6 � Wages:  Delete sub clause (2) and insert in lieu thereof�
(2) A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of

$20.99 per week.
3. Clause 14 - Contract of Service.

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 15. � Sick Leave: Delete subclause 1(c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 18 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
 (1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 20 � Maternity Leave:  Delete Clause 20 � Maternity Leave and insert in lieu thereof �
20. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 20(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 20(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 20(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
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(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the
child.

(4) Maternity leave
(a) An employee must provide notice to the employer in advance of the expected date of commencement

of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 20(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 20(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 20(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 20(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.
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(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

7. Clause 21 � Service Grants: Delete clause 21 and insert in lieu thereof:
Clause 21 � SERVICE GRANTS.

A full time employee who has been in the continuous service of an employer, successor, assignee or transmittee of such
employer shall be paid the following amounts in addition to his or her weekly wage as prescribed in Clause 6. � Wages,
of this Award

Years of Service Per Week
After one year of service $7.73
After two years of service $15.37
After three years of service $22.94
After four years of service $30.46
After five years of service $38.21

A part-time employee shall receive a pro-rata entitlement to service pay in the same proportion as the number of ordinary
hours worked per week bears to thirty-eight.

8. Clause 22 � Meal Allowances: Delete sub clauses (1) and (2) and insert in lieu thereof�
(1) An employee required to work without being notified on the previous day, overtime for two hours or more shall

be supplied with a reasonable meal by the employer or paid $6.80 for a meal.
 (2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $4.65 for each such second or subsequent meal.
9. Clause 23 � Annual Leave Travel Assistance: Delete sub clause (1) and insert in lieu thereof�

(1) A travel allowance of $242.60 shall be paid to a full-time employee on the commencement of annual leave.
10. Clause 29 - Split Shift Allowance: Delete clause 29 and insert in lieu thereof�

Any employee who is rostered to work any two shifts in any one day that are broken by more than one hour or any
employee who is rostered in such a way that there is more than one break in the working day and the break or breaks are
more than one hour in duration shall be paid a split shift allowance of $6.20.

11. Clause 33 - Training Leave: Delete sub clause (2) and insert in lieu thereof
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may

be undertaken either on or off the job. If the training is undertaken during ordinary working hours, the
employee concerned shall not suffer any loss of pay. An employer shall not unreasonably withhold such paid
training leave.

12. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________
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2002 WAIRC 05475
TRANSPORT WORKERS� (PASSENGER VEHICLES) AWARD

No. R 47 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SOUTHWEST COAST LINES & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 87 OF 2002
CITATION NO. 2002 WAIRC 05475
_________________________________________________________________________________________________________

Result Variation of an award.
Representation
APPLICANT MR N HODGSON
RESPONDENT MR J UPHILL
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (Passenger Vehicles) Award No R47 of 1978 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
19 April 2002;
THAT the Transport Workers (Passenger Vehicles) Award No R47 of 1978 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause 10 - Leading Hand:  Delete sub clause (2) and insert in lieu thereof�

(2) A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of
$20.99 per week.

3. Clause 14 - Contract of Service: Delete sub - clause (1) and insert in lieu thereof�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
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the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 15. - Payment For Sickness: Delete subclause 1 (c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 18 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 20 � Maternity Leave:  Delete Clause 20 � Maternity Leave and insert in lieu thereof �
20. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 20(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 20(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 20(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 20(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 20(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
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work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 20(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 20(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.
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7. Clause 29 - Training Leave: Delete sub clause (2) and insert in lieu thereof�
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may be

undertaken either on or off the job. All time involved with training shall be paid at ordinary rates of pay. An
employer shall not unreasonably withhold such paid training leave.

8. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05479
WUNDOWIE FOUNDRY AWARD 1986

No. A8 of 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 336 OF 2002
CITATION NO. 2002 WAIRC 05479
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr J. Fiala, on behalf of the Applicant and Mr S. Foy on behalf of the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Wundowie Foundry Award 1986 be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after 2 May 2002.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11. � Overtime:

A. Delete subclause (3) of this clause and insert in lieu thereof the following�
(3) Subject to the provisions of subclause (4) of this clause, any employee required to work after 6.00 p.m. on day shift or

more than two hours overtime at any other time shall be supplied with a meal by the employer or be paid $7.80 for a
meal, and if, owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
provided with each such meal or be paid $5.35 for each meal so required provided that�
(a) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be allowed

approximately three hours after the preceding meal break.
(b) The rest period shall be counted as time off duty, without deduction of pay and shall be arranged at a time and

in a manner to suit the convenience of the employer.
(c) Refreshments may be taken by employees during the rest period but the ten minutes duration shall not be

exceeded under any circumstances.
(d) An employer who satisfies the Commissioner that any employee has breached any condition expressed or

implied in this paragraph may be exempted from liability to allow the rest period.
B. Delete subclause (6) of this clause and insert in lieu thereof the following�

(6) Any employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day, shall be paid $2.80 for breakfast.

2. Clause 13. � Special Rates and Provisions:
A. Delete subclause (1) of this clause and insert in lieu thereof the following�

(1) Patternmakers shall be paid a weekly tool allowance of $2.21 and apprentice patternmakers in the third, fourth and fifth
year, $1.22. Provided that this allowance shall not be paid when an employee is absent on annual leave, sick leave or long
service leave.
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B. Delete subclauses (3) and (4) of this clause and insert in lieu thereof the following�
(3) In addition to subclauses (1), (2), (4) and (5) an allowance of 28 cents for each hour worked shall be paid to employees to

compensate for the disabilities associated with the industry.
(4) Hot Work: An employee shall be paid an allowance of 40 cents per hour when he/she works in the shade in any place

where the temperature is raised by artificial means to between 46.2 and 54.4 degrees celsius.
3. Clause 23. � Wages: Delete subclauses (2) and (3) of this clause and insert in lieu thereof the following�
(2) Leading Hand Allowances�

An employee placed in charge of three or more other employees, or otherwise classified by the employer as a leading
hand, shall be paid the additional margin set out hereunder�

$
(a) If placed in charge of not less than three and not more than ten other employees 20.25
(b) If placed in charge of more than ten and not more than twenty other employees 31.00
(c) If placed in charge of more than twenty other employees 40.10

(3) Tool Allowance�
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of�
(i) $11.25 per week to such tradesperson, or
(ii) In the case of an apprentice a percentage of $11.25 being the percentage which appears against his/her

year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of his/her work as
a tradesperson or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.

(e) Any employee in receipt of a tool allowance in accordance with this clause shall maintain an adequate tool kit
located at the place of work to enable work to be carried out safely and efficiently. Such tool kit shall, at all
times, contain the tools agreed by the Company and the union as the minimum for the respective occupation.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 05205

PERMANENT APPOINTMENT OF AN EMPLOYEE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
BOARD OF THE WESTERN AUSTRALIAN CENTRE FOR PATHOLOGY RESEARCH
(PATHCENTRE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 9 APRIL 2002
FILE NO. P 4 OF 2002
CITATION NO. 2002 WAIRC 05205
_________________________________________________________________________________________________________

Result Application pursuant to Section 80 E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 21st day of March 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS by an email dated the 9th day of April 2002 the Applicant sought to discontinue the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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2002 WAIRC 05366
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05366
_________________________________________________________________________________________________________

Result Application for an Order pursuant to s. 80E dismissed.
Representation
APPLICANT MR J. DASEY
RESPONDENT MR R. ANDRETICH (OF COUNSEL)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim brought by the union concerns the refusal of the Executive Director, Corporate Services, of the Department of

Agriculture to give Ms Reid permission under s.102 of the Public Sector Management Act 1994 to be a consultant in
ornamental horticulture for reward outside working hours.

2 Ms Reid is a development officer in horticulture with the Department and has been employed by it for 19 years. She has an
honours degree in horticultural science from New Zealand and has worked in an export plant nursery in New Zealand. She also
worked in a carnation nursery in Wanneroo before becoming a technical assistant in the Department. She has worked for the
Department since that time.

3 Ms Reid�s expertise is in ornamental horticulture. She defines this as being anything to do with ornamental plants that applies
to nurseries, home gardens or cut flower growers. Within the Department this activity is known as floriculture.

4 Ms Reid worked from January 1983 until the end of June 1997 as an advisor in the Department�s floriculture section. She has
not worked in that section since 1997, in part, apparently, because of personality differences between her and employees in that
section.

5 Ms Reid�s current employment is as a project officer in horticulture working on a three year funded project reviving the lettuce
export industry to tailor lettuce processing and develop a means of efficiently exporting lettuces. It concludes in January
2003 and she will be required then to undertake writing a report for a three-month period from that time.

6 The private activity she wishes to undertake is to operate as a sole trader providing a consultancy in ornamental horticulture.
She intends to be a consultant for nurserymen, commercial cut flower growers, professional landscapers, shire councils and
also the occasional home gardener. She wishes to provide problem solving solutions if, for example, a plant is not growing
well, and she will be able to address issues such as potting mix, pests and diseases and the quality of irrigation water. She
would have some work in plant varieties however she states that plant varieties change so often that she is more likely to refer
those aspects to a propagator.

7 Ms Reid stresses that she will be providing a one-on-one service which is a service the Department does not provide. She
therefore does not believe she will in any sense be in competition with her employer. She will use her own computer and the
internet extensively, a library, telephone, possibly a photocopier and fax machine, elementary garden tools and a soil meter.

8 Ms Reid intends to advertise by way of a letter to the various industry associations announcing her availability. She does not
believe that she would be promoting her current employment with the Department as an advantage in her proposed
consultancy. Further, she would be prepared to agree to any reasonable restrictions regarding the times at which the
consultancy would be undertaken and reasonable restrictions on the access to the Department�s information or facilities.

9 The Department opposes her request on a number of grounds. It points in particular to the fact that Ms Reid�s proposed
consultancy would be in the same area of activity as her employer. While the Department may not presently provide one-on-
one advice to persons who contact the Department, the Department has extensive research activities in floriculture. Its work
includes the development, commercialisation and breeding of plants for the cut flower market, particularly Australian native
species. It submits that it is not in the interests of the Department to have one of its own employees involved in private
consultancy in an area where the Department is actively pursuing specialist research into varieties of flowers and floriculture
generally.

10 In my assessment, the essence of the respondent�s objection is that the Department possesses commercial intellectual property
material regarding the cut flower industry which has a commercial value to that industry. Further, on the evidence of Mr
Marsh, the Executive Director Corporate Services, the industry in the private sector is controversial and has various factions.
The Department should not be seen, through the activities of one of its own employees, to have particular relations within that
private floriculture industry. In the respondent�s view, this would easily be shown to be an apparent conflict of interest.

11 The essence of the respondent�s objection also includes its perception that on an earlier occasion, some 12 to 18 months
previously, Ms Reid had undertaken in a private activity with the permission of the Department but had been shown to be
unable to separate her personal and private activities. The Department remains convinced that Ms Reid would be similarly
unable to separate her personal and private activities in this proposed consultancy.

12 In assessing the respondent�s position, I found the evidence of Mr Marsh to be quite persuasive. I have no hesitation in
accepting his evidence regarding the controversial nature of the private floriculture industry and the conflict which the
Department has observed regarding the market share in floriculture within the private sector. This evidence was not
challenged. His evidence is that the Department is involved in supporting the private sector in its own right and that employees
of the Department in its floriculture section are required to provide assistance generally to the industry at any time. I accept his
point of view that it is difficult in those circumstances for the Department to be seen on the one hand as a government
department providing information and assistance to the industry yet on the other hand to have one of its own employees also do
so out of hours for personal profit. This would be the case whether or not Ms Reid was actually working in the Department�s
floriculture section.
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13 I also accept the respondent�s evidence that it has considerable internal intellectual property in the breeding of cut flowers. The
Department�s direction in the commercialisation and breeding of cut flowers has developed material which is of potentially
very high commercial value. The Department has a genuine concern, which I accept, that any release of that material could
impact on the Department�s ability to generate revenue for further research and development, on it obtaining plant breeders�
rights over its new varieties and to actually gain commercial contracts relating to its technologies and materials. The
Department believes Ms Reid is well aware of the types of material which the Department is producing. Its concern therefore
that Ms Reid may not be able to separate her private interests from the interests of her employer then becomes an issue.

14 Its concern arose as follows. In approximately October 1999 Ms Reid saw a newspaper advertisement asking for tenders to
develop a 5 year research and development plan for FlowersWest (a private industry body). I am satisfied from the evidence
that Ms Reid, together with a colleague, applied for the tender and was successful in gaining it before she obtained the
approval from the Department which was necessary if she was to do the work involved. This is significant also because, as I
find from the evidence, the work necessarily involved attending certain functions during what would otherwise be her ordinary
working hours. Therefore, Ms Reid submitted for the tender to do private work without getting the Department�s approval to
allow her to do the work knowing that if she was the successful tenderer at least some part of that private work would need to
be done during what would otherwise be her ordinary working hours.

15 Secondly, Ms Reid actually started to work on the FlowersWest contract without having received the Department�s permission
to do so. All she had done was to write to her immediate supervisor asking for his support and had received his written support.
Ms Reid states that she regarded this written support as the Department�s permission to her to undertake the FlowersWest
contract. It was not the Department�s permission and Ms Reid either did not know the difference between the approval of her
immediate supervisor and the permission of the Department, or alternatively if she knew the difference she did not regard it as
significant.

16 Thirdly, when on 14 February 2000, she eventually was given the Department�s conditional approval a condition of the
approval was that where work was to be done during normal working hours she was to take time off as annual leave. An issue
subsequently arose because Ms Reid was, and remains, of the view that at the end of the contract her time would be added up
and she would take it as annual leave. However this meant that when she was attending to her private work during ordinary
working time, she was not on leave. Thus there was no clear separation of when Ms Reid was, or was not, �wearing her
department hat or her private hat�. This, properly in my view, was seen by the Department as a problem. Ms Reid states that if
the condition was not set out clearly, that may have been the Department�s fault rather than her own fault. However, Ms Reid�s
view of how the condition should have operated did not separate her private work from her work as an employee of the
Department.

17 Fourthly, in the course of the report which she published at the conclusion of the FlowersWest contract, Ms Reid published
some internal survey results which had been undertaken by a member of staff whose name is Burton. The survey results were
was not in their final form and it was embargoed at the time Ms Reid published it. Ms Reid states that she had the written
permission of Mr Burton to do so. However, when she produced the document in court, and it was read into the transcript, the
document was apparently the cover-page of the draft document relating to the survey with handwritten notes by Mr Burton
indicating that his position was: to �publish the report with editorial changes, re-analyse the data. A serious analysis of the
industry is required�. I agree that that notation shows the report was not yet final and the data required re-analysis. It is not the
written permission to her from Mr Burton to publish the data.

18 Further, and more fundamentally, I accept that the survey material was not Mr Burton�s material. It was the Department�s
material and therefore Mr Burton would not have had the authority to allow Ms Reid acting in a private capacity to publish that
material. Rather, it was the Department�s material and Ms Reid would have needed the Department�s approval to do so.

19 The cumulative effect of these four issues provide a firm foundation for the concern which the Department states that it has. In
conclusion, I am satisfied that the Department is validly able to state that it has no confidence that Ms Reid is able to
effectively differentiate between the interests of the Department which she obliged as its employee to observe and safeguard,
and her own private interests.

20 Given that the Department has the relations with the private floriculture industry described by Mr Marsh and the potential
conflict of interest which is created by having one of the Department�s employees actively promoting her private consultancy
in that same industry, and the lack of confidence that the Department has that Ms Reid will to look after its interests, I am not
persuaded that there are grounds for overturning the decision of the Department.

21 I accept that there are some 89 employees of the Department who have been given permission to perform private work whilst
employees of the Department. The details of the private work have not been given and the Commission has before it only a
brief description of the classification of the employee and the nature of the private work concerned. In some cases, the
permission given is entirely uncontroversial, such as where an employee of the Department is lecturing at an academic
institution. The issue becomes less certain in some other cases. However, I found it significant that in one case relied on by the
union where, according to the documentation, an entomologist in the Department has an association with a termite pest control
company, the analysis of that example by Mr Marsh illustrated that there was quite a low level of risk to the Department
compared to the risk apprehended by the Department in relation to Ms Reid. Therefore, while the information contained in the
89 examples tendered by the union was at first compelling, I have not been persuaded that in the end it of itself can carry the
day. The specific detail of the respondent�s position in relation to Ms Reid cannot be overcome by the more general examples
which are contained within that document.

22 I am therefore of the view that the circumstances have not been made out for the Commission�s intervention in this matter and
the application will be dismissed.

23 Order accordingly.
_________

2002 WAIRC 05368
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05368
_________________________________________________________________________________________________________
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Result Application for an Order pursuant to s. 80E dismissed.
Representation
Applicant Mr J. Dasey
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Dasey on behalf of the applicant and Mr R. Andretich (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders-

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
2002 WAIRC 05066

TREATMENT OF MR MAYNARD
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
COMMISSIONER, MAIN ROADS WA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. P 33 OF 2001
CITATION NO. 2002 WAIRC 05066
_________________________________________________________________________________________________________

Result Application pursuant to s.80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to s.80E of the Industrial Relations Act 1979; and
WHEREAS on the 19th day of October 2001 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties sought time to have further discussions; and
WHEREAS by an email dated the 20th day of March 2002 the Applicant�s representative advised that the matter was resolved and
the file could now close;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05108
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. P 24 OF 2001
CITATION NO. 2002 WAIRC 05108
_________________________________________________________________________________________________________
Result Application pursuant to s.80E discontinued.
Representation
Applicant Mr J. Dasey
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 80E of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the applicant subsequently advised the Commission that it wished to discontinue the application;
AND HAVING HEARD Mr J. Dasey on behalf of the applicant and Mr K. Vijeyan on behalf of the respondent;
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05340
CONTRACT OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 18 APRIL 2002
FILE NO. PSAC 10 OF 2002
CITATION NO. 2002 WAIRC 05340
_________________________________________________________________________________________________________

Result Recommendation
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 5th, 8th and 18th days of April 2002 the Public Service Arbitrator convened conferences between the parties for
the purposes of conciliation in relation to the Applicant�s member Mr Hollick; and
WHEREAS at the conclusion of the conference on the 18th day of April 2002 the Applicant sought a recommendation from the
Public Service Arbitrator; and
WHEREAS the Public Service Arbitrator took account of the merits of Mr Hollick�s situation on an individual basis. Those
circumstances included that he was engaged on a 5 year contract to undertake particular work. The work he performed included
work in different locations, being funded externally, internally and via combined funding; and
WHEREAS on the 18th day of May 2001 the Premier issued the Premier�s Circular No 7/01 entitled �Conversion of Entry Level
Contract Officers to Permanent Status�; and
WHEREAS the parties advised the Arbitrator that a submission is before Cabinet, for consideration of a further policy regarding the
conversion of officers engaged on contract, which has the potential to affect Mr Hollick�s prospects of conversion to permanency;
and
WHEREAS in consideration of that submission not having been resolved and a policy issued and in the circumstances of Mr
Hollick�s particular case the following recommendation issued at the conclusion of a conference held between the parties on the
18th day of April 2002;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby recommends�

1. That by no later than the 24th day of April 2002 the respondent offer to Mr Hollick and Mr Hollick commence a
new contract (�the contract�) to perform work at Level 2/4 which is within his qualifications and experience.
Provided that the contract be entered into pending the issuance of any Government policy currently under
consideration in relation to the conversion of fixed term contracts, and Mr Hollick�s assessment pursuant to that
policy.
Provided that the contract not exceed a period of 3 months from the 18th day of April 2002.

2. That Mr Hollick�s service with the respondent pursuant to his former contract and the contract be deemed
continuous pending consideration of the policy referred to above.
Provided that Mr Hollick not be entitled to payment for the period from the 6th day of April 2002 until the
commencement date of the contract during which period he performed no work for the respondent, nor shall he
be entitled to accrue benefits or entitlements for that period.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________
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2002 WAIRC 05071
FAILURE TO CONSIDER MS EVANS FOR TRANSFER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT FOR COMMUNITY DEVELOPMENT (FORMERLY
THE DEPARTMENT OF FAMILY & CHILDREN�S SERVICES), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. P 3 OF 2002
CITATION NO. 2002 WAIRC 05071
_________________________________________________________________________________________________________

Result Application pursuant to Section 80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 13th day of February 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS by an email dated the 21st day of March 2002 the Applicant advised that the file could close;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05106
DISCIPLINARY PROCEEDINGS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
HAIRDRESSERS� REGISTRATION BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. P 56 OF 2001
CITATION NO. 2002 WAIRC 05106
_________________________________________________________________________________________________________

Result Application pursuant to Section 80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 14th day of February 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and
WHEREAS on the 25th day of March 2002 the Applicant advised the Public Service Arbitrator that the file could be closed;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 05460

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CRAIG ANTHONY BOWEN, APPLICANT

v.
TEMPO SERVICES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 1 MAY 2002
FILE NO. APPLICATION 1835 OF 2001
CITATION NO. 2002 WAIRC 05460
_________________________________________________________________________________________________________

Result Interlocutory application dismissed.
Representation
Applicant Mr C. Fayle (as agent) and with him the applicant
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive application before the Commission is a claim by Mr Bowen against Prestige Protection Services Pty Ltd

claiming that he was unfairly dismissed. On 23 April 2002 a �Notice of Interlocutory Application� was lodged under his
signature against Tempo Services Pty Ltd for �an Order pursuant to Section 29(b)(i) of the Act�. There is, of course, no
subsection or paragraph by that number however the document was regarded by the Commission as being in substance, though
not in form, an application for an Order pursuant to s.27(1)(o) for the production of documents. Apart from the fact that the
Notice of Application as it was filed was not in accordance with the Commission�s Regulations and is inadequately and
inaccurately worded, the application has been made against a company which is not a party to the substantive application. The
Commission therefore listed the �Notice of Interlocutory Application� at short notice in order for Mr Bowen, through his agent
Mr Fayle, to demonstrate that the Commission has the jurisdiction to make an Order as sought against that company.

2 When the matter came on for hearing Mr Bowen was represented by Mr Fayle. Mr Fayle is a registered industrial agent and
was appointed by Mr Bowen to be his agent on 17 October 2001. Mr Fayle endeavoured to persuade me that the �claims� had
been �amended� at a �conference� to include Tempo Services Pty Ltd. That submission is, of course, a nonsense as Mr Fayle
himself now recognises. The fact of the matter is that on 16 January 2002 Mr Bowen and Mr Fayle, together with Prestige
Protection Services Pty Ltd, merely had a meeting before a Deputy Registrar for the Deputy Registrar to investigate the matter
and report to the Commission. Not only have there been no proceedings before the Commission at which an Order could have
made �amending� the �claims� there has not been any application at all made by Mr Bowen, or by his registered industrial
agent on his behalf, for the Commission to do anything at all in this application.

3 This, notwithstanding that in the Notice of Answer and Counter Proposal lodged in the substantive application on
30 November 2001 by Tempo Services Ltd, that company denied that the present respondent was Mr Bowen�s employer at the
time of his dismissal. Thus, Mr Bowen and his registered industrial agent have known since at least when they received the
Notice of Answer of 30 November 2001 from Tempo Services Ltd that the identity of the respondent as Mr Bowen�s former
employer was in issue. However, nothing whatsoever has been done to address that issue since that time. That is alarming
given that Mr Bowen, and his registered industrial agent, have known since 21 February 2002 that Mr Bowen�s claim of unfair
dismissal against Prestige Protection Services Pty Ltd is to be heard before me on 8 May 2002.

4  During the course of the hearing in this �Notice of Interlocutory Application� Mr Fayle orally sought an order, as I understood
it, to amend the substantive application. That was a surprising application to make. The hearing was expressly listed only to
deal with the �Notice of Interlocutory Application� and on the written advice from the Commission that Tempo Services Pty
Ltd was not obliged to attend the hearing. Not only was Mr Fayle attempting to make an application in a manner not in
accordance with the Commission�s Regulations, it would have been a grave breach of natural justice against Tempo Services
Pty Ltd to have dealt with such a matter without notice to that company and in its absence. To have attempted to make such an
application in those circumstances was improper.

5 If, as Mr Fayle submitted, the time available for Mr Bowen now to take remedial steps, then to seek production of documents
and, if such an Order is made, inspect those documents such that he is able to prepare adequately for the hearing by 8 May
2002 is now inadequate, the fault lies entirely with Mr Bowen and his registered industrial agent.

6 As for the present �Notice of Interlocutory Application� against a person who is not a party to the substantive application, it is
incompetent and should never had been lodged. It will now be dismissed.

_________

2002 WAIRC 05461
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CRAIG ANTHONY BOWEN, APPLICANT
v.
TEMPO SERVICES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 1 MAY 2002
FILE NO/S. APPLICATION 1835 OF 2001
CITATION NO. 2002 WAIRC 05461
_________________________________________________________________________________________________________
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Result Interlocutory application dismissed.
Representation
Applicant Mr C. Fayle (as agent) and with him the applicant
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr C. Fayle (as agent) on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the application against Tempo Services Pty Ltd filed on 23 April 2002 be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05213
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN LIAM DWYER, APPLICANT
v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05213
_________________________________________________________________________________________________________

Result Order that the name of the Respondent be amended to David Dowrick trading as Aurora Information
Systems. Order made that the Respondent pay the Applicant $2,828.57 being wages and pay in lieu of
notice.

Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 Mr Shaun Liam Dwyer (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the

Act�) claiming that he was harshly, oppressively or unfairly dismissed by Aurora Information Systems (�the Respondent�).
The Applicant also claims under s.29.(1)(b)(ii) of the Act that he has been denied a benefit under his contract of employment
(not being a benefit under an award or an industrial agreement). He claims $2,228.57 (gross) as unpaid wages and
$1,200.00 for two weeks� pay in lieu of notice.

2 The Applicant�s claim that he was harshly, oppressively or unfairly dismissed cannot be heard by the Commission. In his
application, the Applicant claimed he was dismissed on 25 September 2001. However it emerged at the hearing that the
Applicant was stood down by his employer on 18 June 2001. As the application was filed on 17 October 2001, the claim for
unfair dismissal was filed out of time. Under s.29(2) of the Act a referral by an employee of a claim under s.29(1)(b)(i) cannot
be made more than 28 days after the day on which the employee�s employment terminated.

3 The Respondent did not appear at the hearing. The claim for contractual benefits was heard ex parte. The Commission heard
evidence from Mrs Kathryn Edwards, Associate to Commissioner Smith, who testified that the application and the notice of
hearing was served by registered mail by being addressed to Mr D Dowrick at the Respondent�s last known address at
25 Morgan Street, Yorkeys Knob, Cairns, Queensland. The notice of hearing was returned unclaimed. Mrs Edwards also said
that on 25 January 2002, she sent Mr Dowrick by email, the notice of hearing and a letter advising that videoconferencing
facilities from Cairns could be made available to the Respondent if he wished to participate in the hearing by video.

4 The Applicant testified that he heard David Dowrick was looking for a remote head technician to maintain the server of the
Respondent�s business. The Applicant contacted Mr Dowrick through a chat room on 14 May 2001. The Applicant produced a
printout containing a record of a number of conversations he had with Mr Dowrick and emails. These record the following. Mr
Dowrick asked the Applicant whether he could show him (Mr Dowrick) what he (the Applicant) could do. Mr Dowrick then
arranged for the Applicant to access the server and asked the Applicant to install and configure �qmail�. The Applicant did so
and Mr Dowrick and the Applicant spoke again through a chat room. Mr Dowrick advised the Applicant he could work any
hours he wanted and he would be paid $600.00 to $700.00 per week once the business was up and running. The Applicant
commenced work on the same day.

5 The Applicant produced to the Commission a copy of a web page for Aurora Information Systems www.a-i-
systems.net/staff.html. The web page contained a list of staff positions and contact details. Mr Dowrick was stated on the web
page to be the owner of the Respondent. Ms Natalie Brand was stated to hold the position of Marketing Manager and the
Applicant, Head Technician.

6 On 15 May 2001, the Applicant and Mr Dowrick spoke again through a chat room. Mr Dowrick advised the Applicant that he
would be paid in instalments. The Applicant and Mr Dowrick corresponded by email and in the chat room on 5 June 2001. Mr
Dowrick assured the Applicant he would be paid. In particular he advised the Applicant he would send him $700.00 (as part
payment) this week and more next week. The Applicant had by that time provided Mr Dowrick with his bank account details.

7 On 18 June 2001, the Applicant spoke again to Mr Dowrick through a chat room. The Applicant asked about his pay. Mr
Dowrick informed him the money would be in his account tomorrow. Mr Dowrick ended the conversation by disconnecting.
The Applicant then sent an email to Mr Dowrick advising him that unless $700.00 was paid immediately, he would take legal
action to recover what he was owed. After he sent the email the Applicant spoke again to Mr Dowrick in a chat room. Mr
Dowrick informed the Applicant that he was having problems with his bank and that he (the Applicant) would be stood down.
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8 On 3 July 2001, the Applicant sent a letter of demand to Mr Dowrick by registered post to 25 Morgan Street, Yorkeys Knob,
Cairns, Queensland. In the letter the Applicant advised the Respondent that on and between 14 May 2001 and 18 June 2001 he
had worked 26 days and was owed $2,228.57 (gross) in wages. Further he advised that he should have been paid
$600.00 (gross) as one week�s pay in lieu of notice.

9 On 9 July 2001 Mr Dowrick responded by sending the Applicant an email stating the Applicant had broken their agreement
and in light of that he would be paid a trainee technician wage. The Applicant denied he had broken any agreement.

10 On 18 September 2001 the Applicant sent Mr Dowrick a further letter of demand, in which he made a further demand of
$2,228.57 for unpaid wages plus $1,200.00 as two weeks� pay in lieu of notice. The Applicant testified that on 26 October
2001 Mr Dowrick telephoned the Applicant and informed him (the Applicant) that he was prepared to pay the amount claimed
by the Applicant as wages but he was not prepared to pay him pay in lieu of notice as the Applicant was employed as a casual
employee. The Applicant said that later that day he received a telephone message on his answering machine from Ms Brand
stating that the Applicant�s claim for unfair dismissal was unfounded. On the same day the Applicant received an email from
Mr Dowrick stating that �because you were never actually employed by Aurora Information Systems, the 2 weeks pay in lieu
of notice is unreasonable. I am personally willing to pay you for the work you have done, which as you said amounts to
$2,228.57. Please let me know your current postal address so I can send a money order to you.�

11 The Applicant testified that he has not at any time received any money from Mr Dowrick. Having heard all of the evidence I
am satisfied that the Applicant has made out a case that Mr Dowrick trading as Aurora Information Systems owes the
Applicant $2,228.57 as wages pursuant to his contract of employment.

12 As to the Applicant�s claim for pay in lieu of notice, I am satisfied that the Applicant was engaged as an ongoing employee. I
accept his evidence that he was engaged to work on an ongoing basis for a minimum of $600.00 per week, irrespective of the
number of hours per week worked by him. His evidence was that he was required to carry out work to maintain Mr Dowrick�s
server when work was required to be done. Whilst the time and hours required for the work to be done varied, the wages
bargain was for ongoing work for a minimum weekly sum. In Squirrell v Bibra Lake Adventure World Pty Ltd (1984)
64 WAIG 1834 at 1835 Fielding C observed�

�The concept of casual employment within the common law of employment, untrammelled by award prescription, is
generally taken to connote an employee who works under a series of separate and distinct contracts of employment
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than under a
single and ongoing contract of indefinite duration.�

In this matter there is no evidence of engagement of a series of separate and distinct contracts.
13 It is well established at law that where no period of notice is agreed, it is implied into the contract that reasonable notice must

be given to terminate. Reasonableness is determined at the time notice is given, not at the time the contract is made (Macken,
McCarry & Sappideen�s The Law of Employment (1997) 4th ed. at 164). A determination of what constitutes a period of
reasonable notice by the Commission is a discretionary decision. The range of issues which are relevant factors to consider in
determining a period of reasonable notice are well established and were enunciated by the Full Bench in Tarozzi v WA Italian
Club (Inc) (1991)71 WAIG 2499 at 2501. These are�

�(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (e.g. a secure longstanding job).
(k) The employee�s prospective pension or other rights.�

14 Having regard to the minimum period of notice prescribed by s.170 CM of the Workplace Relations Act 1996 (Clth) and to the
fact that the Applicant is aged 18 and was engaged for a very short period of time, I am not satisfied that notice of longer than
one week would have been reasonable.

15 In light of my findings I will make orders that�
(a) The name of the Respondent be amended to David Dowrick trading as Aurora Information Systems;
(b) The Respondent to pay the Applicant $2,828.57 being an award for wages and one week�s pay in lieu of notice.

_________
2002 WAIRC 05263

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SHAUN LIAM DWYER, APPLICANT

v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05263
_________________________________________________________________________________________________________
Result Order made to amend the name of the Respondent.
Representation
Applicant Mr S L Dwyer
Respondent No appearance
_________________________________________________________________________________________________________
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Order
Having heard Mr S L Dwyer on behalf of the Applicant and no appearance by the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be amended to David Dowrick Trading As Aurora Information Systems.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
_________

2002 WAIRC 05264
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN LIAM DWYER, APPLICANT
v.
DAVID DOWRICK TRADING AS AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05264
_________________________________________________________________________________________________________

Result Order that the claim for alleged unfair dismissal be dismissed and that the Respondent pay the
Applicant $2,828.57 as contractual entitlements.

Representation
Applicant Mr S L Dwyer
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

1. THAT the Applicant�s claim under x.29(1)(b)(i) of the Act that he had been harshly, oppressively or unfairly
dismissed by the Respondent, is and will hereby be dismissed;

2. DECLARES that the Respondent denied the Applicant benefits under his contract of employment;
3. THAT the Respondent pay to the Applicant $2,828.57 within seven days of the date of this Order.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
2002 WAIRC 05214

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JUREK SEBASTIAN GALLOP, APPLICANT

v.
GEMSTONE MINING PTY LTD FORMERLY GEMSTONE EXPLORATION PTY LTD (ABN
98 094 364 897), RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1630 OF 2001
CITATION NO. 2002 WAIRC 05214
_________________________________________________________________________________________________________

Result Contractual benefits claim granted in part
Representation
Applicant Mr J Gallop
Respondent Mr D Sheppard
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(ii) of the Industrial Relations Act, 1979 (�the Act�). The application

was made against Gemstone Drilling Pty Ltd of Gemstone Exploration. At hearing the evidence was that the applicant was
employed by Gemstone Exploration Pty Ltd. The applicant seeks payment for 147 hours which he says he worked and was not
paid for. The application has a notated calculation being 52, 42 and 53 totalling 147. Payment was at the rate of $15 per hour
making a total of $2,205.00. He also seeks $77 for locality allowance. The applicant at hearing says that the locality allowance
was not agreed as part of the job.

2 The main respondent is Gemstone Drilling Pty Ltd of Gemstone Exploration. The applicant lists the company�s address as PO
Box 303, Coober Pedy South Australia, and Mr Dallas Sheppard as the Manager for Western Australia.

3 The applicant was employed as a Driller�s Assistant doing water bores and general drilling around Carnarvon and Gascoyne
Junction from 26 July 2001 to 12 August 2001. A letter was forwarded to the Commission headed notice of answer and
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counter proposal on 19 November 2001 by Mr Sheppard of Gemstone Drilling and the address given as PO Box 268, Muchea
WA. Mr Sheppard in his letter attached says�

�To Whom It May Concern
Gemstone Drilling will be attending a court hearing to settle this claim made by the defendant.
Firstly, Mr. Jurek Gallop did not submit a timesheet to the pay office in Perth. He failed to give proper notice of intention
to resign. A message was received from Mr Dallas Sheppard�s mobile phone, at 11.35am on Sunday, explaining that Mr
Gallop had left Carnarvon, and was heading to Geraldton and would not be returning to work.
He was employed at an hourly rate of $15.00 per hour.
Mr Gallop had been repeatedly asked for his timesheets, Tax file declaration form and bank details, which where not
made available to us.
Mr Gallop and the Driller who he was working with at the time, left the caravan, support truck and the drilling rig in a
disgusting state. Repair costs to cover the damage caused through lack of duty of care, by these two employee�s, is
estimated to be in the vicinity of $25,000.00.
Mr Gallop was employed through Work base in Geraldton.
We where informed by them that he had the credentials to for fill this position. Once employed, it was quite obvious that
Mr Gallop did not have the experience in this particular industry, as we where led to believe.
Kindest regards,
Mr. Dallas Sheppard�.

4 At hearing Mr Sheppard attended and advised that the company was no longer operating and that he as an employee of
Gemstone Exploration (a partnership) was attending to advise the Commission of the company�s status. The Commission
heard evidence from Mr Gallop and Mr Sheppard on that day and the parties were advised that the Commission might make
investigation of the status of the respondent prior to issuing any decision.

5 Mr Sheppard says that he asked Mr Gallop to provide taxation, timesheet and bank details and never received any of these. Mr
Gallop says that he provided the taxation details initially to Mr Sheppard, he provided the timesheets for the first two weeks to
Mr Sheppard and he mailed the remainder of the details, on completion of his work, to Coober Pedy. Mr Sheppard also
complained that Mr Gallop left the respondent�s property in a damaged state.

6 Mr Gallop says that he worked for Gemstone Exploration from 26 July to 12 August 2001. He worked six days a week
depending on what work had to be done and he worked 52 hours the first week, 42 hours the second week and 53 hours the
third week. He says he worked from about 7am to 5 to 6pm most days. He recalls the time which he worked because he wrote
them on his hand on the last day and later transcribed the hours indicated on his hand into a notebook. The notebook was not
presented. He says that he gave his employer notice of his resignation about 2 to 3 days before his departure and that this was
done through Peter Hawkins, the Driller with which he worked. Mr Hawkins gave his notice at the same time. He says that Mr
Hawkins had said that he forgot to tell Mr Sheppard about Mr Gallop�s departure. Mr Gallop says that he was not paid any
monies for his employment.

7 Mr Gallop could not explain for the Commission how he derived 53 hours for the final week which comprised only 3 days. He
says also that he left Gascoyne Junction on 12 August 2001, it being the day after he finished. He says that he handed his
weekly timesheet to Mr Sheppard but then says that Mr Hawkins and he left them somewhere. It is difficult on the basis of Mr
Gallop�s evidence, which is both light on detail and unconvincing in relation to the final week of work, to award his claim.

8 However, Mr Sheppard under questioning by the Commission agreed that Mr Gallop �is owed something�. He says, �I dispute
some of those hours. But to be honest with you, I really couldn�t give you a correct assessment of what - - of what he did work
because we didn�t receive any damn thing� (Transcript pg 17). The hours he challenged were those in the final week. He says
that he did not pay Mr Gallop any monies as he did not receive any paperwork. He says that a drilling week is usually 40 to
60 hours per week and that Mr Gallop, but for the paperwork, would have been paid for the first and second weeks, albeit he
misconstrued the claim for the second week to be for 23 hours. In relation to the third week, Mr Sheppard says that he left the
rig on the evening of Wednesday 8 August 2001 and that the damage to the rig must have occurred after that.

9 Whilst I am also left with some doubts about Mr Sheppard�s evidence, in the main he answered the Commission�s questions,
and I would prefer his evidence to that of Mr Gallop. Based on Mr Sheppard�s evidence and the lack of explanation by Mr
Gallop about his final week of work, I would grant the claim for the initial two weeks of work and not for the final week. That
makes a total of 94 hours at the rate of $15 per hour which was the agreed rate. Mr Gallop�s claim for the third week is clearly
inflated. His claim for the first week is unchallenged except for the absence of paperwork and the claim for the second week is
largely unchallenged except for the suggestion that there was more downtime during that week. The total amount to be
awarded would therefore be $1,410 less any taxation payable.

10  An investigation of the Australian Securities and Investments Commission�s records shows Gemstone Exploration Pty Ltd as
a registered company from 4 September 2000 with a change of name to Gemstone Mining Pty Ltd from 15 November 2001.
The records also display an application for voluntary deregistration of the company on 7 January 2002 and an application to
defer or cancel deregistration on 19 February 2002. The ABN being 98 094 364 897. There is separately in the business
register a partnership listed for Gemstone Explorations, effective from 1 December 2001, and the named partners are Maxwell
and Edna Reid and Graham Dasborough.

_________
2002 WAIRC 05343

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JUREK SEBASTIAN GALLOP, APPLICANT

v.
GEMSTONE MINING PTY LTD FORMERLY GEMSTONE EXPLORATION PTY LTD (ABN
98 094 364 897) , RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. APPLICATION 1630 OF 2001
CITATION NO. 2002 WAIRC 05343
_________________________________________________________________________________________________________
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Result Contractual benefits claim granted in part
Representation
Applicant Mr J Gallop
Respondent Mr D Sheppard
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Gallop on his own behalf and Mr D Sheppard on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the said respondent do hereby pay to Mr Jurek Sebastian Gallop, as and by way of a denied contractual benefit, the
amount of $1,410.00 less any taxation that may be payable to the Commissioner of Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
2002 WAIRC 05250

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BRADLEY MARK GARIE, APPLICANT

v.
ARROWGLEN PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 15 APRIL 2002
FILE NO. APPLICATION 1792 OF 2001
CITATION NO. 2002 WAIRC 05250
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr B.M. Garie
Respondent Mr G. McCorry (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The respondent runs a service station business. Mr Garie is employed there as a console operator. He has worked there for

seven years and until 22 October 2001 worked every Sunday. He is classified as a �casual� employee. When he first
commenced, he worked alternate mornings and afternoons. From 1996 � 1997 he has worked the same afternoon shift from
2:00pm to 10:00pm. His evidence, which I accept, is that there was no roster stating the shift he was to work. He knew he had
to work that shift and he did so. He did so without regularly speaking to management. There was no need for him to check a
roster or to be contacted regarding his availability. He worked every Sunday, 2:00pm to 10:00pm, from that date, (other than
for occasional absence due to illness).

2 Mr Garie�s evidence, which I accept, is that on 18 September 2001 he was handed a letter and a copy of a workplace
agreement. The letter (exhibit 1) states�

�With effect from the week commencing 15th October 2001 all staff will be employed on a workplace agreement. A copy
of which is attached. This change to employment has been brought about by the very tight competitive constraints brought
upon the industry over the past year. It also reflects the changes brought about by 24 hour 7 day trading, which is now
regarded as normal working hours. I would like you to read this agreement and to consider your responses by 21st

September. Should you wish to discuss this matter please feel free to do so with either Catherine or myself.�
3 Mr Garie gave evidence of the conversation he then had with the proprietor, Mr Joyce, on 20 September 2001. Mr Garie�s

evidence is that he told Mr Joyce he would not sign the workplace agreement. His evidence is that Mr Joyce told him that the
respondent was losing money and that if he refused the respondent would have to find someway around the problem and
restructure the business. Mr Garie stated that his income of $210 for working Sundays would be reduced to just over $100 and
that he did not consider it was worth it. Mr Joyce nodded. Mr Garie�s evidence is that he said Mr Garie would go through until
15 October 2001 and then �we will have to finish you up after that, we can�t keep you on�. Mr Garie�s evidence is that Mr
Joyce made it clear that if Mr Garie did not sign the workplace agreement there would be no work for him. In effect, his
position would be �redundant�.

4 I accept Mr Garie�s evidence. It was given clearly and with reference to comprehensive notes he made at the time shortly after
the conversation. Mr Garie presented his evidence clearly and I have no reason to doubt the accuracy of his recollection.

5 Furthermore, Mr Joyce, who was present in court, did not choose to give evidence and I infer that he did not do so because the
evidence he might have given would not have assisted his position.

6 On 10 October 2001 Mr Garie took out this claim in the Commission alleging unfair dismissal. He served the claim on Mr
Joyce on that day.

7 I accept Mr Garie�s evidence of the conversation he then had with Mr Joyce. I accept that Mr Joyce said that Mr Garie had not
been dismissed and that Mr Joyce denied saying he would be dismissed. I also accept that Mr Joyce said to Mr Garie that he
was very disappointed in Mr Garie for lodging the claim in this Commission.

8 On 12 October 2001, Mr Joyce told Mr Garie that he was not dismissed but that a new structure would commence on
22 October 2001.

9 On 13 October 2001, Mr Garie found a letter from Catherine addressed to him which stated�
�re: shift changes.
As you are aware we have been working on restructuring shifts.
Your shift on Sunday will now be from 8am to 4pm every second Sunday. You will rotate this with Colin.
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Please refer to the new shift structure sheet.
As advised these shifts commence the week of the 22nd October 2001.
Your first shift under the new structure will be the 28th October 2001.�

10 From 22 October 2001, Mr Garie has worked only every second Sunday. He has received his usual wage for that work.
11 Mr Garie conceded under cross-examination that he was still employed by the respondent. He agreed that Mr Joyce had

changed his mind about dismissing him. Further, Mr Garie conceded that he agreed to work the changed hours.
12 He nevertheless claims that he has been unfairly dismissed. His argument is that his dismissal has been from the job he has

held for the last seven years being work every Sunday. He seeks an Order of compensation for the wages he has lost arising
from that dismissal.

13 For the respondent, the sole ground of opposition to the claim, which was embodied in Mr McCorry�s submission that there
was no case to answer, is that the Commission lacks jurisdiction because Mr Garie has not been dismissed. Even if notice of
dismissal had been given to Mr Garie, it was abandoned by mutual consent and there has been an agreed variation to the terms
of employment. Therefore there has been no dismissal but simply a variation of Mr Garie�s contract of employment.

Conclusion
14 The respondent chose not to give evidence. Accordingly, Mr Garie�s evidence is not opposed and I have no hesitation in

accepting his evidence of the facts and the discussions which occurred between him and Mr Joyce.
15 For Mr Garie�s claim to be considered, he must have been dismissed within the meaning of the Industrial Relations Act 1979.

The sole defence against Mr Garie�s claim is the submission that he has in fact not been dismissed. It is a sufficient answer to
that submission to observe that the fact that an employee continues to be employed by an employer does not necessarily mean
that he or she was not dismissed. For example, an employee who is unilaterally transferred to another position, and works in
that position, remains employed but has been notionally dismissed and been offered, and accepted, employment in the demoted
position (see the case of Midland Junction Abattoir Board v. WA Branch Australian Meat Industry Employees� Union (1963)
43 Western Australian Industrial Gazette 1082).

16 By way of further example, a change of duties where the employee remains employed can amount to a termination of the
contract of employment, or a variation of the original contract of employment (see Quinn v. Jack Chia (Australia) Ltd [1992]
1 Victorian Reports 567 at 576 to 579). Whether the change of duties does amount to the termination of the contract of
employment or a variation of it depends upon the facts of the particular case.

17 I find as a matter of fact that Mr Garie has remained employed by the respondent. Mr Joyce did give notice of dismissal to Mr
Garie. Mr Garie�s evidence on this point is in my view quite clear that Mr Joyce stated to him �we will have to finish you up
after that, we can�t keep you on� and I accept his evidence.

18 I also find, however, that Mr Joyce changed his mind. Mr Joyce subsequently stated that �you haven�t been terminated� and as
a result of the discussion between Mr Joyce and Mr Garie, Mr Garie accepted that his employment was not at an end. As Mr
Garie himself conceded, he effectively accepted Mr Joyce�s withdrawal of the notice of his dismissal. In law, both parties are
perfectly free to accept that Mr Joyce�s notice of dismissal had been withdrawn and that Mr Garie�s employment continued.

19 Mr Garie submits that the reduction in his hours which then occurred is a constructive dismissal. However, Mr Garie was
neither transferred nor were his duties changed. Mr Garie was employed, and he continues to be employed, as a console
operator. The change to his hours meant that he was still employed as a console operator but only for eight hours per fortnight.
He is still in the same classification, that is console operator, but his hours have been reduced. His hours were reduced by 50%
and, for Mr Garie, it was, and is, a significant reduction.

20 However, the respondent is lawfully able to vary Mr Garie�s hours of employment. This is because Mr Garie�s employment
was, as agreed between the parties, covered by the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and
Paint Protection) Industry Award No. 29 of 1980. By Clause 6. � Definitions of that award, a casual employee�

�means an employee who is engaged and advised as such at the time of employment. Casual employment shall include
circumstances where the expected duration of employment is for a short term or irregular.�

21 Mr Garie concedes that when he was employed he was engaged as a �casual� and advised as such. He was therefore engaged
as a casual and remained a casual for the purposes of the award. Further, by Clause 8. � Hours of Work, subclause (6)(a), the
employer is to notify employees at least 7 days in advance of the employee�s rostered ordinary hours of duty and ordinary
hours may be varied by the employer giving 7 days� notice.  Finally, the award provides that the hours of an employee who is
not full-time may be varied by the employer giving the required period of notice. Mr Garie was not, of course, a full-time
employee and accordingly his hours may be varied.

22 I have concluded that what has happened in Mr Garie�s case is that his employer varied his hours. In the context of Mr Garie�s
status as a casual employee, and the right in the award for his employer to reduce his hours with proper notice, I cannot
conclude that the reduction in hours means that Mr Garie now works in a different job. To put it another way, he was not
dismissed from one job and offered a different job.

23 I have no doubt that Mr Garie has been treated poorly. He has been, as I find, a faultless employee who has given good service
to the respondent for more than 7 years. Yet he has had his hours and salary reduced by 50%. On the undisputed evidence of
Mr Garie, as he has indicated, the respondent has achieved by reducing his hours to every second Sunday what it was not
permitted to achieve when it attempted to force Mr Garie to sign a workplace agreement. It is contrary to s.70 of the Workplace
Agreements Act, 1993 for Mr Garie�s employment to be altered to his disadvantage because he refused to sign a workplace
agreement.

24 Further, on the evidence of Mr Garie, the rather peremptory action taken by Mr Joyce, which included his decision to dismiss
Mr Garie for refusing to sign a workplace agreement, has lead to a strained relationship between Mr Garie and Mr Joyce that is
not in any way the fault of Mr Garie. In the same way that an employee owes a duty of fidelity to his or her employer, there is
an implied term in a contract of employment that the employer will not, without reasonable and proper cause, conduct itself in
a manner calculated or likely to destroy or seriously damage the relationship of confidence or trust between an employer and
employee (see CEO, Department of Education Services v CSA (2000) 80 WAIG 2827 at 2831). In the Commission, Mr Joyce
did not even attempt to challenge Mr Garie�s evidence that Mr Joyce�s actions have lead to a strained relationship. Indeed, as I
find on the evidence, Mr Joyce only withdrew the notice of dismissal because Mr Garie initiated this claim in the Commission.

25 On the evidence before the Commission, the respondent�s right to reduce Mr Garie�s hours was exercised so harshly towards
him as to amount to an abuse of that right. His hours should be restored to him and his employer should take steps to restore
the relationship with its employee.
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26 However, Mr Garie has not been dismissed. At the time he filed the claim, he had been given notice of dismissal, but that
notice was subsequently withdrawn. The present legislation only permits Mr Garie to bring a claim of unfair dismissal, or that
he has been denied a benefit to which he is entitled under his contract of employment, to the Commission. As he has not been
dismissed, Mr Garie�s claim that he has been dismissed must therefore itself be dismissed. An Order now issues to that effect.

_________
2002 WAIRC 05251

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BRADLEY MARK GARIE, APPLICANT

v.
ARROWGLEN PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 15 APRIL 2002
FILE NO. APPLICATION 1792 OF 2001
CITATION NO. 2002 WAIRC 05251
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr B.M. Garie
Respondent Mr G. McCorry (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B.M. Garie on his own behalf as the applicant and Mr G. McCorry (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05284
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP JOHN HASLER, APPLICANT
v.
LP MAINTENANCE PTY LTD ACN 094 805 366, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 167 OF 2001
CITATION NO. 2002 WAIRC 05284
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that he be paid compensation of $3,288.46. Order also
made he be paid $1,094.95 as an award for contractual benefits.

Representation
Applicant Mr C Fayle
Respondent Mr L Guidera
_________________________________________________________________________________________________________

Reasons for Decision
1 Phillip John Hasler (�the Applicant�), made an application under s.29(1)(b)(i) and (ii) of the Industrial Relations Act

1979 (�the Act�). The Applicant was employed by LP Maintenance Pty Ltd (�the Respondent�) as a plumbing maintenance
supervisor. The Applicant claims that he was unfairly dismissed. He seeks orders under s.23B of the Act for compensation on
the basis that he was continually employed in the Respondent�s business for 27 years. The Applicant also claims he is entitled
to contractual benefits on the same basis.

2 The Applicant commenced employment for �Lyons & Peirce� Pty Ltd in 1974 as an apprentice plumber. The Applicant
contends that the Respondent was a successor to �Lyons & Peirce� Pty Ltd. He says that when his employment was terminated
on 10 January 2001 on grounds that the Respondent was closing its doors because it was likely to become insolvent, he was
unfairly dismissed, as he was not paid for his last day of work, he was not given any notice, paid redundancy pay or paid for
outstanding entitlements for accrued annual leave.

3 At the time the Applicant�s employment was terminated he was paid $47,500.00 per annum. The Applicant claims he is owed
14 weeks pay for accrued annual leave as a benefit, not being a benefit he was entitled to under an award or industrial
agreement. He also claims he should have been paid 3 weeks and 3 days pay in lieu of notice and 2 weeks pay for 27 years of
completed service as redundancy pay. These claims are quantified as follows�

(a) pay in lieu of notice $ 3,288.46
(b) 1 day unpaid wages  $  182.70
(c) accrued annual leave $12,788.44
(d) redundancy pay $49,326.84
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4 The material facts of the Applicant�s history of employment are not substantially in dispute. After the Applicant finished his
apprenticeship he worked as a tradesman and then as maintenance supervisor for Lyons & Peirce Pty Ltd. The business was
sold a number of times whilst the Applicant worked in the business known as �Lyons & Peirce� which operated out of an
address in Cressall Road, Balcatta. A Business Names Extract for �Lyons & Peirce� records that TBI Pty Ltd traded as �Lyons
& Peirce� from 6 August 1985 until 5 June 1990. Then Vac-Tech Pty Ltd traded as �Lyons & Peirce� from 5 June 1990 until
22 August 1995. On 22 August 1995 Redbrook Holdings Pty purchased the business. One of its directors, Steven Robinson,
testified that in May 1999 his company, Redbrook Holdings Pty Ltd sold part of its �Lyons & Peirce� business. Prior to that
Mr Robinson and his partner Mr Robert Sacco registered NewTrades Pty Ltd on May 1999. Redbrook Holdings Pty Ltd then
sold the plumbing maintenance and electrical services business. Redbrook Holdings Pty Ltd retained the business name of
�Lyons & Peirce� for a separate business at Rockingham. The plumbing and electrical maintenance business was transferred to
Newtrades Pty Ltd on 3 May 1999. Newtrades Pty Ltd traded as �Lyons & Peirce Austec�. On 5 April 2000 Mr Robinson and
Mr Sacco ceased to be directors of Newtrades Pty Ltd and Mr Rodney Dusenberg became the sole director of the company.

5 In a Deed executed by Mr Robinson on behalf of Redbrook Holdings Pty Ltd (as vendor) and Mr Dusenberg, the sole director
of Newtrades Pty Ltd (as Purchaser) on 5 April 2000, it is recorded in the recitals�

�On 3 May 1999, pursuant to an agreement between the Vendor and the Purchaser;
(1) the Vendor terminated the employment of each of its employees engaged in carrying on the Business (�the

Employees�);
(2) the Purchaser offered employment to each of the Employees on the same terms and conditions as he or she was

employed by the Vendor and on the basis that the Purchaser would be solely responsible to them for the payment
of any entitlements accrued during the course of their employment with the Vendor (�the Accrued Entitlements�)
and not paid to them by the Vendor on termination of their employment;

(3) each of the Employees accepted the Purchaser�s offer of employment and commenced employment with the
Purchaser;

(4) in consideration of the Purchaser assuming sole responsibility for the payment of the Accrued Entitlements to the
Employees the Vendor paid the sum of $39,972.62 to the Purchaser on the condition that thereafter the Purchaser
kept the Vendor indemnified against all claims and demands in respect of any Accrued Entitlements made against
the Vendor by the Employees or any of them and treat the Employees and deal with the Accrued Entitlements as
if every such entitlement had been accrued by the respective Employee while in the employment of the
Purchaser.�

6 Pursuant to a Unit and Share Acquisition Agreement a Trust was established to carry on �Lyons & Peirce Austec�. Newtrades
Pty Ltd was the trustee. Mr Robinson testified that he was a director of Newtrades Pty Ltd from 3 May 1999 until 5 April
2000, when he and the other director of Newtrades Pty Ltd, Mr Sacco, sold their shares in Newtrades Pty Ltd. The Sacco and
Robinson unit holders also sold their unit holding to Simstyle Pty Ltd. Mr Dusenberg became the sole director of Simstyle Pty
Ltd.

7 Mr Robinson said that after he sold his interest in �Lyons & Peirce Austec� he found out that Newtrades Pty Ltd was replaced
as trustee by Zanzebar Pty Ltd. Mr Dusenberg was also a sole director of that company. On 5 May 2000 a charge was created
over Zanzebar Pty Ltd in favour of Investright Financial Solutions Pty Ltd. Mr Jean-Jacques Pierre Georges Blandin de
Chalain was the sole director of Investright Financial Solutions Pty Ltd. Mr Robinson said that he subsequently heard that
Zanzebar Pty Ltd �changed into� Lyons & Peirce Australia Pty Ltd and traded for some period thereafter as Lyons & Peirce
Australia Pty Ltd. Mr Blandin was one of the directors of Lyons & Peirce Australia Pty Ltd.

8 The Applicant testified that when Mr Robinson and Mr Sacco purchased the business he was asked to become the licenced
plumber for the business and he agreed. He said the arrangement continued when Newtrades Pty Ltd purchased the business.
The Applicant said he became aware that his employer had changed when he received a group certificate for the period 6 April
2000 to 1 June 2000. The group certificate stated his employer was Lyons & Peirce Austec/Zanzebar Holdings. He later
received another group certificate dated 25 July 2000 signed by Mr Blandin. The certificate stated he was employed by Lyons
& Peirce Australia Pty Ltd. On 16 October 2000 the Applicant received a payslip from Lyons & Peirce Australia Pty Ltd
stating he had accrued 66.67 hours annual leave.

9 The Applicant said that once Mr Robinson left the business Mr Blandin worked in the business full time and was in control of
the business. In early October 2000 Mr Blandin informed the Applicant that the company was to be split into two sections. He
informed the Applicant that the plumbing, construction work would remain as Lyons & Peirce Australia Pty Ltd and the
plumbing and electrical maintenance section would be called LP Maintenance. LP Maintenance Pty Ltd was registered as a
company on 18 October 2000. Mr Blandin was appointed as sole director and secretary of the company on the same day. The
Applicant provided his plumbing licence to LP Maintenance Pty Ltd. About that time the business moved to an address in
Malaga. Shortly after, the Applicant was informed that Mr Leslie Guidera would be taking over as the new director of LP
Maintenance Pty Ltd. Mr Guidera was appointed as sole director and secretary on 27 October 2000 and Mr Blandin ceased to
be a director and secretary of LP Maintenance Pty Ltd on that day. An Administrator was appointed to Lyons & Peirce
Australia Pty Ltd on 10 November 2000 and a liquidator was appointed on 6 December 2000.

10 The Applicant said that when Lyons & Peirce Australia Pty Ltd went into liquidation all the accounts used to purchase
plumbing and electrical supplies were closed and Mr Guidera had to open new accounts. To assist in keeping the business
running, the Applicant purchased some materials using his personal credit card account. The Applicant conceded in cross-
examination that when Lyons & Peirce Australia Pty Ltd was in receivership, LP Maintenance Pty Ltd and another company
tendered for stock, vehicles and telephone numbers of Lyons & Peirce Australia Pty Ltd. LP Maintenance Pty Ltd was
unsuccessful. He conceded work quietened down after they changed telephone numbers. The Applicant said that Mr Guidera
informed him that he was looking for someone to help finance the business and that he had someone in mind who would either
invest money into the business or purchase the business. The Applicant testified that he worked until Monday, 8 January
2001 when Mr Guidera informed him that the investor was not coming on board and the company would close its doors on
Wednesday, 10 January 2001. At the time Mr Guidera informed the Applicant that this was to occur Mr Blandin was present.
The Applicant said this decision was surprising as the business had a number of reliable, long standing clients. The Applicant
spent two days completing outstanding jobs. He was informed by Mr Guidera he could take time off to look for other work. On
Wednesday, 10 January 2001 he contacted the Water Corporation and advised them he had withdrawn his plumbing licence
from LP Maintenance Pty Ltd. Mr Guidera told him to contact the Lyons & Peirce Australia Pty Ltd Liquidator to obtain his
holiday pay. The Applicant handed in his keys and left the company. He was offered work by more than one unrelated
company. On the following Monday, 15 January 2001 he commenced work with a new employer.
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11 The Applicant testified that he was not paid wages for 10 January 2001, nor was he paid any annual leave or severance pay.
The Applicant produced a payslip which states he was paid salary for the week ending 9 January 2001 and that he had accrued
37.95 hours holiday leave. The Applicant maintains, however, that during the currency of his engagement in the �business�,
namely from 10 January 1974 until 10 January 2001, he had accrued 14.5 weeks of untaken annual leave.

12 Mr Guidera testified that he was employed as a family advisor. He said he took over the Respondent company in November
2000 after being asked to do so by Mr Blandin. He said LP Maintenance Pty Ltd was a separate business from �Lyons &
Peirce�. He said LP Maintenance Pty Ltd was set up to provide people who had worked for �Lyons & Peirce� with
employment as Lyons & Peirce Australia Pty Ltd was going into liquidation. He became the sole director of the Respondent a
few weeks after the company was registered. He said he realised very quickly that the business needed an injection of funds as
its major clients were on a 90 day payment arrangement which required the company to obtain finance through a financial
business, Key Factors Pty Ltd. Initially the business retained the �Lyons & Peirce� telephone numbers. However, the
Liquidator sold the telephone numbers to another plumbing company for $50,000. Mr Guidera said that after the telephone
numbers were sold the Respondent experienced a loss of 40% to 60% of its business.

13 Mr Guidera says he was unable to find an investor for the business so he was forced to close it down. He said that the
Respondent has no assets. It has a few creditors and the only reason why the Respondent has not been de-registered is that Key
Factors Pty Ltd has a registered charge over the Respondent.

Submissions
14 Mr Fayle, on behalf of the Applicant, contends that at all material times the business carried out by Lyons & Peirce Pty Ltd,

from 1974 and by its successors, including the Respondent, did not change. After the Applicant became a tradesman, his duties
and the customers did not substantially change. It is contended that the business changed hands �on paper� after it was sold by
Redbrook Holdings Pty Ltd but Mr Blandin at all material times remained in control. Further, at no time did the Applicant re-
negotiate his contract of employment when the business changed hands. His employment simply continued. Accordingly, it is
argued there was a succession of business which requires the Commission in this matter to regard the Applicant as having been
employed by the Respondent for 27 years.

Legal Principles
15 Despite the submissions made on behalf of the Applicant that the facts of this case establish a succession of employment and

continuity of employment, such a submission is flawed at law. The concept of transmission or succession of business is a
statutory concept that is embodied in provisions such as s.6(4) of the Long Service Leave Act 1958. It is not part of the
common law. To the contrary, at law contracts of employment are not assignable. The rule is strict. For example where a
company goes into liquidation, the winding up order operates as a notice of discharge to the employees of the company (Nokes
v Doncaster Amalgamated Collieries Ltd [1940] 3 All ER 549). Commissioner Hodder recently rejected a similar argument in
Frost v Newlands Coal Pty Ltd Print Q1515 del. 3 June 1998, where a union argued that contracts of employment should travel
with the transmission of a business where work previously performed continues to be performed by a new operation. He held
the union�s argument was flawed as it is a well established principle at law that with the personal nature of a contract of
employment, a transfer or sale of a business operates to dissolve the contract.

16 In light of the principle established in Nokes v Doncaster Amalgamated Collieries Ltd, it is apparent that at law the Applicant
can only be said to have been employed by the Respondent from 18 October 2000 until 10 January 2001. Having considered
all of the evidence, in particular the evidence given by the Applicant that he purchased materials for the business whilst
employed by the Respondent to keep the business going, it is my view that the Applicant was well aware that the Respondent
may at some stage have to close its doors. I do not accept the Applicant�s contention that the Respondent had sufficient clients
to keep trading profitably. Clearly, however, the Applicant was not given reasonable notice that his employment was to come
to an end. Two days� notice is well below what would be considered to be reasonable. Accordingly, I am of the view that he
was unfairly dismissed on that basis.

17 A determination of what constitutes a period of reasonable notice by the Commission is also a discretionary decision. The
range of issues which are relevant factors to consider in determining a period of reasonable notice are well established and
were enunciated by the Full Bench in Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG 2499 at 2501. These are�

�(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (e.g. a secure longstanding job).
(k) The employee�s prospective pension or other rights.�

18 When regard is had to the Applicant�s age and the fact that he held a senior position in the company, it is my view that the
Applicant should have been given four weeks� notice. As the length of the Applicant�s service with the Respondent was less
than three months, I am of the view that it would not be appropriate to make a separate award for redundancy. I will make an
order that the Respondent pay the Applicant $3,288.46 as compensation for failing to provide him with four weeks notice.

19 I am satisfied that the Applicant is owed one day�s pay. Accordingly, I will make an order that the Respondent pay the
Applicant $182.70. As to accrued annual leave I am satisfied that the Applicant�s payslip dated 9 January 2001 (Exhibit 4)
establishes that the Applicant is owed 37.95 hours of accrued annual leave. Accordingly, I will also make an order that the
Respondent pay the Applicant $912.25 as accrued annual leave (calculated on the basis of a 38 hour week).

_________
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2002 WAIRC 05369
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP JOHN HASLER, APPLICANT
v.
LP MAINTENANCE PTY LTD ACN 094 805 366, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 167 OF 2001
CITATION NO. 2002 WAIRC 05369
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that he be paid compensation of $3,288.46. Order also
made he be paid $1,094.95 as an award for contractual benefits.

Representation
Applicant Mr C Fayle (Of counsel)
Respondent In person
_________________________________________________________________________________________________________

Order
HAVING heard Mr C Fayle on behalf of the Applicant and Mr L Guidera the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby�

1. DECLARES that the Respondent unfairly dismissed the Applicant;
2. ORDERS that the Respondent pay the Applicant $3,288.46 compensation, within 14 days of the date of this

order;
3. DECLARES that the Respondent denied the Applicant a benefit under his contract of employment, namely one

day�s pay and 37.95 hours accrued annual leave;
4. ORDERS that the Respondent pay to the Applicant $1,094.95 within 14 days of the date of this order;
5. ORDERS that the Application be and is otherwise hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05401
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADELE DAWN PATTERSON, APPLICANT
v.
CALOLD (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 1270 OF 2001
CITATION NO. 2002 WAIRC 05401
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Clohessy as agent
Respondent Ms J Auerbach of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (�the Act�). The

applicant, Ms Adele Patterson, worked for the respondent, Calold (WA) Pty Ltd, which traded as Roy Weston Kalamunda, as a
real estate representative from 27 November 2000 to 26 June 2001. The applicant in her application claimed that she was
dismissed without prior warnings or cause on 26 June 2001. She claimed also that she had been denied contractual benefits,
they being pro-rata annual leave and one month�s pay in lieu of notice.

2 At hearing the claim for annual leave was withdrawn. The claim for notice is for $10,000 and relates to 5 properties which Mr
Clohessy for the applicant says Ms Patterson had listed at the time of her dismissal and would have sold but for her dismissal.
The applicant was paid a commission rate of 46% of the commission on sales. The commission on these properties Mr
Clohessy estimates to be $22,000 of which Ms Patterson�s share would have been $10,000. Ms Patterson says at the time of
termination she would have liked to carry on with the sale of these properties, but was refused, hence depriving her of the
income. The remedy she seeks for her dismissal is reinstatement.

3 Mr Clohessy for the applicant says that the matter turns on whether the applicant was dismissed. He says that if the
Commission were to find that Ms Patterson terminated her own employment then there could be no claim for a notice period or
for an unfair dismissal. Ms Auerbach for the respondent says that the applicant was to be made redundant along with two other
staff members. The respondent had a change of heart and did not terminate Ms Patterson�s services. The applicant instead left
because she did not want to work for the respondent anymore.
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4 The applicant�s evidence is that she had heard rumours of staff movements and called Mr Christopher Calpakdjian, a director
of the respondent company, on Wednesday, 27 June 2001. The conversation was roughly as follows�

�Applicant: �What�s going on?�
Respondent �What have you heard?�
Applicant �No, Chris. You tell me�
Respondent �I�ve had to let Henry and Ruth go�
Respondent �Adele, I am having to let you go as well.�
Applicant �What? You�re giving me the sack. What for? What have I done wrong�
Respondent �I am going to have to let you go�

The applicant says she cannot remember the exact words as she was upset but that is generally how she remembers the
conversation.

5 Ms Patterson�s evidence is that she had about 5 listings at the time, worth in commission terms about $26,000. She told Mr
Calpakdjian that she would come to the company�s office the next day. She was in an upset state and did not go into the office
the next day, that being Thursday but attended the office on the following day, Friday, 29 June 2001. Ms Patterson had
2 properties advertised for the weekend and she asked who was going to open those properties. Ms Patterson was concerned
because the properties were owned by friends of hers. The respondent indicated that Mr Collura-Oldham, his partner in the
business, would open one of the properties. Mr Collura-Oldham joined the conversation at that time and the applicant asked
him about this and he said he could not do it. She complained that Mr Calpakdjian did not seem to be particularly worried
about the vendors of the properties.

6 During this conversation on the Friday, Mr Calpakdjian indicated that earnings were down for the year. Ms Patterson replied
that the economic conditions were not good, that she worked hard and that she liked to be paid for what she did. Ms Patterson
says that she attended to the two home opens on successive days at the weekend. One property was in York the other in
Queens Park. In response to whether Mr Calpakdjian indicated when she was to finish up she says�

�Well, I just said that I�d after the weekend, I�d bring any Home Open signs in and the keys, which I did do on the
Monday.� (Transcript pg 9)

She had previously telephoned the property owners to let them know of her dismissal. She says she gave Mr Calpakdjian her
keys on the following Monday in the company�s office.

7 The applicant in cross-examination says that Mr Calpakdjian sacked her during their telephone conversation at 5pm on 27 June
2001. She agrees that the respondent probably asked her to come into the office the next day. This occurred on 26 or 27 June
2001 and the applicant was very upset and did not go into the office the next day, ie the Thursday. She attended the office on
Friday, 29 June 2001. She says she told Mr Calpakdjian at that time that even though he had given her the sack, she was going
to open those homes. This discussion she says occurred in Mr Calpakdjian�s office. Ms Patterson says that she wanted to be
given the opportunity to finish her listings and conveyed this to Mr Calpakdjian. She does not know whether the other two
affected staff attempted to finalise their listings.

8 The applicant did not receive a letter regarding redundancy. She does not recall Mr Calpakdjian discussing with her on 25 June
2001 the need to secure more listings. On 3 July 2001 the applicant with two other employees went to the respondent to have
her separation certificate signed. The applicant filled out part of the form before giving it to the respondent and then had to
wait in the neighbouring shopping centre for half an hour before the respondent completed and signed the separation
certificate. She gave a letter [Exhibit R1] that day to Mr Calpakdjian claiming unfair dismissal. The applicant started work at
Ray White Real Estate three weeks after the termination.

9 The applicant gave evidence concerning the 5 listings which she says she is due commission on. The properties are as
follows�

a Canning Road, Carmel, this was an open listing sold by the applicant in July 2001.
b. Union Road, Carmel, the applicant does not know whether the contract with the agent expired on 1 April 2001
c. Goomalling Road, Toodyay Lot 2. This was owned by a personal friend of the applicant and the applicant took the

listing to another agent and received an offer on the property [Exhibit R2].
d. Wharf street, Queens Park. This was also owned by a personal friend of the applicant.
e. Balladong House, York. This was owned by a personal friend of the applicant. The applicant advised her that she

had been sacked and the property was later listed with another agent.
10 Mr Calpakdjian gave evidence that the applicant was employed on a commission basis. He had known her for several years.

He says his office includes 7 sales persons including his partner and himself. As at May 2001 his figures for the preceding 3 to
4 months showed an increase in overheads and a decrease in sales. He tried new systems with the staff to improve the sales
figures. This was met with negativity by some staff, including the applicant. His office usually provides general support, eg
office telephone, secretarial, business cards and the advertising is paid by the vendor.

11 His partner and he decided that they had to lay staff off due to the reduction in work and increase in costs and Mr Calpakdjian
told Ms Ledger and Mr Jones of their redundancies. He had intended to make the applicant redundant, and let Ms Ledger know
this on 26 June 2001. On 27 June 2001 the applicant rang him expressing her concerns, having heard that she may be made
redundant. She was crying and very upset and he told her to come in to the office and discuss the matter. She was to come in
the next morning. He says that the applicant came into the office on 29 June 2001. Prior to that time he had had a discussion
with his partner and they had had a change of heart. Mr Calpakdjian advised Ms Patterson that she was not to be made
redundant and they would give her a chance to improve. He does not recall saying to her on 27 June that �I�ll have to let you
go�, although in cross examination he concedes that he had advised her of her redundancy.

12 He says the applicant, on the Friday was mostly concerned about the vendors. He advised her that his partner and he wanted
her to stay but that she would have to lift her performance. The applicant indicated that she could not work under those
circumstances and her mind was elsewhere. The applicant insisted on doing the two home opens, but opened only the York
property. Mr Collura-Oldham, was too busy to handle the properties. Ms Patterson then arrived at the office on Monday and
returned the keys and signs. The respondent says he was surprised at this. He knew at that stage that the applicant was not
working for him. He thinks that she indicated again that she was not working under those circumstances. He says he did
complete the three separation certificates under pressure from the employees when they brought them to the office. He asked
them to wait, and in the meantime he completed the remainder of the separation certificates. Ms Patterson completed the
termination date.
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13 Mr Calpakdjian gave evidence that he advised Ms Linda Skinner, the Property Manager of the redundancies and that he was
not going to make Ms Patterson redundant. He said that for each of the properties with the exception of Wharf Street Queens
Park, there had been no sale of the property by the respondent company. The Queens Park property had been sold by Nick
Ciocca but it was not the applicant�s sale. The York property was withdrawn, the Canning Rd property listing was an open
listing and the Union St listing had expired. The Toodyay property was taken by another agency, ie. Ray White. Mr
Calpakdjian admits that the applicant would not have known that her employment was in jeopardy and says that the applicant
was told in a general forum about the need to improve performance. He says, however, that the applicant was not terminated.
He did not query with anyone why the applicant brought the signs and the keys in on the Monday.

14 Mr Stephen Collura-Oldham, a joint Director of the respondent, gave evidence that his partner and he jointly decide matters to
do with the business. However, Mr Calpakdjian is more concerned about the staffing issues. They had decided at the end of
May to make several staff redundant as sales levels were not as anticipated. They decided to make the applicant redundant
along with Ms Ledger and Mr Jones but had second thoughts about Ms Patterson. On 29 June 2001 when the applicant came in
to discuss the situation he says Mr Calpakdjian advised her that they wanted her to carry on in her employment. The applicant
was concerned about listings and was not particularly happy. The applicant agreed to continue working on her listings. She
opened the York property on Saturday. Mr Collura-Oldham says he opened the Wharf St Property on the Saturday. His
evidence is�

���Well, we thought, you know, �She�s been - - she�s very upset. By Monday she probably - - you know, may change
her mind again�. So we thought - - well, we wouldn�t have let the York property open if she wasn�t working for the
company but she wanted to open the York property, so - - you know, I - - I don�t know about Chris but I assumed that she
was okay to work there and by Monday she�d probably cool down and, you know - - so we were going to see what
happened, you know, whether she come - - you know, decided what she wants to do. We - - I didn�t seriously think she
was going to resign on the Friday until the Monday she came in - - well, I assume it was Monday, came in, because she
brought her signs in. So -�
- - because of her state, did you think that she might�ve changed her mind over the weekend and decided to stay? Is it - -?-
--Well, I thought she might, yes.� (Transcript pg 77 & 78)

In other words Mr Collura-Oldham thought that Ms Patterson might be okay. The applicant decided to stay on only to do her
listings. His evidence is that he thought the applicant resigned on the Friday but wanted to do her listing and thought she may
have had a change of mind over the weekend and continue. He did not take steps to keep her. He assumed that as Ms Patterson
had returned the signs and keys that she did not want to work there any further.

15 Evidence was also given by Ms Linda Enid Skinner, the property manager for Roy Weston. She says that [Exhibit CC4] was a
letter typed by her on 27 June 2001 for Ms Ledger and Mr Jones. She asked Mr Calpakdjian whether she had to do one for the
applicant and he said no, she is coming back to discuss the issue.

16 I do not have confidence in the evidence of Ms Patterson and her recollections of conversations. Her evidence would appear to
be certain or clear on the points she would wish to make and less so about what was said to her. I do not consider her evidence
regarding the discussion on 29 June 2001 as being reliable. Equally I do not have confidence about her evidence concerning
the listings she had. Mr Calpakdjian gave detailed and credible evidence about these listings. I do not have reservations about
the evidence of Mr Calpakdjian, Mr Collura-Oldham and Ms Skinner. In each case under cross examination they were frank in
their approach. Where there is difference in the evidence of these three witnesses as opposed to Ms Patterson, I would accept
their evidence over that of Ms Patterson.

17 I have no doubt that if a dismissal can be said to have occurred then the dismissal of Ms Patterson would be unfair due to a
lack of procedural fairness or proper justification to the applicant as to why she was to be made redundant as opposed to one of
her colleagues. There was admitted reluctance by Ms Patterson to adopt new procedures for increasing sales. This seemed to
her to be more paperwork. However, her level of listings would appear to be comparatively good vis a vis her colleagues.

18 It is clear on all the evidence including that of Ms Patterson that she was asked to come in to the office on 29 June 2001 to
discuss her future. Ms Skinner says that no letter was drafted on 27 June 2001 regarding Ms Patterson�s termination. The
letters were typed for Ms Ledger and Mr Jones. Mr Calpakdjian and Mr Collura-Oldham say they had second thoughts about
her termination and decided to give her a further chance, subject to her performance. The bulk of the discussion on 29 June
2001 would appear to be about the sale of the 5 properties. Ms Patterson�s own evidence reaffirms her concern about these
properties and that she had taken steps prior to 29 June 2001 for the vendors to perhaps move their property to other agents.
Exhibit CC5 is confirmation of this whereby Mr Angus McPhee a client of the respondent complained considerably about Ms
Patterson�s treatment.

19 I accept Mr Calpakdjian�s evidence that Ms Patterson was not happy about the discussion and the conditions placed on her. Mr
Calpakdjian and Mr Collura-Oldham�s views were that she did not wish to work under the pressure of increasing sales. This
need for increased sales was earlier made evident to all staff, as was the need to comply with new systems eg activity sheets.  I
consider this both credible and likely explanation of what occurred in discussion on 29 June 2001. Ms Patterson expressed
concerns about the properties that she had listed and that were due for opening on the weekend. She attended the opening of
the York property on the Saturday. She had previously spoken to the owner and indicated that she had been sacked. Her
discussions with the owner were also for her to remove that property from Roy Weston�s listings. This subsequently occurred.

20 On the basis of the evidence I find as follows�
a. The respondent intended initially to make the applicant redundant on 27 June 2001.
b. Ms Patterson spoke to Mr Calpakdjian on that day. He indicated that she was to be made redundant but asked

her to attend the office the next day for further discussions.
c. Mr Calpakdjian and Mr Collura-Oldham on 28 June 2001 reconsidered their intention to make Ms Patterson

redundant and decided to continue her services subject to improved performance.
d. On 29 June 2001 the respondent advised the applicant that she could stay on in her employment.
e. The applicant was not happy with the conditions placed on her continued employment, namely to improve

sales. These conditions were not in any way new to the applicant.
f. The applicant was concerned about the sale of properties in her listings and continued to work by attending

to home opens on the weekend.
g. The applicant at her own initiative returned signs and keys to the respondent�s office on Monday.

21 I do not consider that Ms Patterson was dismissed. I consider instead that it is clear that the applicant resigned her own
employment and did not wish to continue working for Roy Weston. There is nothing in the evidence to suggest that the
respondent has been unfair in the treatment of the applicant with the exception of the suggestion as to why they did not follow
up with her on the Monday when she returned the signs and the keys. I consider the answer to that lies in the discussion on
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29 June 2001 where on the evidence of the respondent, which I accept, the applicant was clearly not happy about what she was
being told by the respondent. She was not being told that her employment was to be terminated. She was being told that her
performance needed to improve, and to do the activity sheets. It is clear on the basis of Ms Patterson�s evidence that she did
not like doing the extra paperwork required of her by the respondent.

22 Mr Clohessy for the applicant says that Ms Patterson was dismissed on the Wednesday and did not on the Friday accept the
revocation by the employer of the termination. This in my view is not a correct portrayal of the facts. Ms Patterson knew she
was due to attend the office on 28 June 2001 to talk about her employment. Ms Patterson did come in on the next day, the
Friday, to talk about her employment. She then continued to perform her job after the Friday. Mr Clohessy says that what
happened on the Friday was a complete new employment arrangement. That is not in my view the correct portrayal of the
conversations between Ms Patterson and Mr Calpakdjian on 27 and 29 June 2001. The parties were to have further discussion
and did so.

23 I consider that the correct portrayal to be that Ms Patterson decided that she would not work for the respondent any further,
even though she had continuing employment and was only interested in securing the commissions on the five listings she says
she had at that time.

24 It is clear on the evidence of Mr Calpakdjian that of the 5 listings that the applicant claims commission for, only one was sold
by the respondent. There is much evidence and concern expressed at the hearing regarding the contractual benefits due to the
applicant for these 5 listings. I cannot see any merit in this application at all. The applicant says that the 5 properties if she had
stayed on would have been sold by her and hence is due as commission payment by way of notice. Leaving aside my findings
that there is in fact no dismissal, and hence the question of notice is moot, there has clearly only been a sale on one of the
properties by the respondent. The evidence also is that the applicant left and did not sell this property.  The applicant�s action
resulted in at least two if not three of the properties being removed from the respondent company�s listings. It is difficult then
to see how the applicant could be entitled to the commission as a denied contractual benefit.

25 For all of the above reasons I would dismiss the application.

_________

2002 WAIRC 05399
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADELE DAWN PATTERSON, APPLICANT
v.
CALOLD (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 1270 OF 2001
CITATION NO. 2002 WAIRC 05399
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Clohessy as agent
Respondent Mr J Auerbach of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Clohessy on behalf of the applicant and Ms J Auerbach of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05230
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT ARTHUR RICHARDSON, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 2003 OF 2001
CITATION NO. 2002 WAIRC 05230
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Richardson
Respondent Mr D Ruthven
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application made pursuant to s29(1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant Mr

Richardson worked for the respondent, Goldfields Contractors, as a plant operator/truck driver. The applicant in his application
alleges that he was unfairly dismissed on 30 October 2001 and seeks reinstatement. At hearing Mr Richardson also claimed
$385 by way of denied contractual entitlements for damage to his car when he travelled to Gidgee goldmine.

2 Mr Richardson says he worked for the respondent at both Sandstone and Gidgee goldmines for the period 2 July 2001 to 29 or
30 October 2001. Whilst at the Sandstone mine he had to return home urgently to attend to his wife following an incident at
their house in Geraldton. This occurred around late September 2001 and whilst at home he received a call from Dudley Hart,
Site Manager for the respondent at Gidgee goldmine, who advised him that two men had left and they needed someone
urgently. He says Mr Hart asked him to drive his car to the Gidgee goldmine and advised him that the company would cover
the expenses. He thought this job was to be temporary but whilst at the goldmine, Mr Richardson asked Mr Dennis Larratt,
Personnel Officer, whether the position was full time and he indicated it was. He was also advised that he was to carry on as if
he had just had a few days off from the previous Sandstone job.

3 Mr Richardson worked 3 to 4 weeks at Gidgee goldmine and went on a scheduled break. On his return Mr Richardson worked
the Wednesday and Thursday and then on the Friday he says Mr Dudley Hart advised him that he had been told by Dexter Carr
(Mr Hart�s superior) that Mr Richardson had to finish up. He says that Mr Hart tried unsuccessfully to convince Mr Carr to
allow him to stay. The reason given was that Mr Carr had indicated that Mr Richardson had �stuffed us up� at the Sandstone
job, and that the respondent had employed someone else.

4 Mr Richardson says that he asked Mr Carr before going on his scheduled break whether he needed to look for another job and
was advised that he did not as there was work at Gidgee. He complained that he was replaced by someone without proper
experience.

5 Mr Richardson found a job the next day. He had earlier been talking to a truck driver at the Gidgee goldmine who worked for
Hampton Transport and who advised him of jobs required at the Hampton Transport. Mr Richardson says he finished on
29 October with the respondent and commenced on 30 October 2001 with Hampton Transport. He says he was receiving
$15 per hour with Goldfields Contractors and $14.21 per hour with Hampton Transport and was on casual employment with
the latter employer. Mr Richardson exhibited payslips of varying amounts from the respondent for the period covering
3 August 2001 to 26 October 2001. He says he earned about $1,100 per week with the respondent and worked about 77 hours
per week, although the hours changed and were never constant. Mr Richardson worked at Gidgee goldmine for Hampton
Transport for about three weeks. He recommenced work with that employer at Big Bell from 3 January to 22 February 2002.

6 Mr Dennis Ruthven, the General Manager for the respondent, gave evidence that Mr Richardson was employed from 2 August
2001 to 29 October 2001. He says he resigned his employment on 18 September 2001 when he left the Sandstone site and was
re-employed on 26 September 2001 at the Gidgee goldmine. He says Mr Richardson resigned his employment on 29 October
2001 to go work for Hampton Transport. Mr Ruthven denies that Mr Richardson was told to drive his car to the Gidgee
goldmine and says instead he was offered to fly or drive. On 24 October 2001, Mr Richardson was told that he could be
terminated as another contract was finishing and the longer term employees from that contract may come to the Gidgee
goldmine. Mr Ruthven�s evidence is that later between 24 October and 29 October 2001, Mr Richardson was told that he had a
continuing job as a truck driver at the Gidgee goldmine site. He says Mr Richardson was paid $15 per hour for his work. He
denies that an inexperienced operator took over Mr Richardson�s job.

7 In summary Mr Richardson says that he would not have left a full-time job to go to a casual job which he knew was unreliable.
He believes that his dismissal was as a result of having left the Sandstone site without the employer�s endorsement when he
had to attend to an emergency at home. He believes that Mr Carr�s treatment of employees is very unfair. Mr Ruthven says that
the matter is straightforward in that Mr Richardson was offered continuing employment, refused it and started another job the
next day.

8 Having heard Mr Ruthven and Mr Richardson, I have greater confidence in the evidence of Mr Ruthven and where there is a
difference between the two men I would accept the evidence of Mr Ruthven over that of Mr Richardson. I consider Mr
Ruthven�s evidence to more clear, consistent and credible. Put simply I accept the evidence of Mr Ruthven that Mr Richardson
was not required to drive to the Gidgee site and concomitantly I find that no agreement was struck to pay for damages to Mr
Richardson�s vehicle. I also accept the evidence of Mr Ruthven that Mr Richardson was offered continuing employment with
the respondent, on reconsideration after he had been advised that his job might go, and that he instead chose to take up
employment with Hamptons. In that sense I find that there has been no dismissal.

9 The Sandstone incident has particular significance in Mr Richardson�s mind yet he was contacted by the respondent and asked
to commence work shortly after that event. Mr Richardson was also particularly concerned by the employment at the Gidgee
site of another employee who he says did not know anything. Mr Ruthven rejects any allegations of incompetence by this
employee and says that he was a long term employee. Mr Richardson had a job arranged with Hamptons prior to his departure
from Goldfields Contractors and left immediately. In all the circumstances I consider it more likely that Mr Richardson having
heard that his job with the respondent might end, secured another job and decided to stay with that course of action when he
was offered continuing employment after the respondent reconsidered their position. He simply rejected the offer. For all of
these reasons I would dismiss the claim for unfair dismissal for want of jurisdiction and the claim for denied contractual
benefits as unproven.

_________

2002 WAIRC 05246
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT ARTHUR RICHARDSON, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 2003 OF 2001
CITATION NO. 2002 WAIRC 05246
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Mr R Richardson
Respondent Mr D Ruthven
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Richardson on his own behalf and Mr D Ruthven on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) ORDERS that the application for unfair dismissal be dismissed for want of jurisdiction.
(2) ORDERS that the application for outstanding contractual entitlements be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
2002 WAIRC 05389

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT

v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 05389
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant No appearance
Respondent Mr S. Zurhaar appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given Ex tempore � as edited by the Commissioner)

1 This is an application by Christopher Lance Roberts (the Applicant) pursuant of the Industrial Relations Act, 1979 (the Act)
s.29(1)(b)(ii), where the Applicant claims that Greenfield Project Development Services Pty Ltd (the Respondent) at the
conclusion of a contract with the Applicant, owes him an amount in the sum of $944.21 for what he describes as
�accommodation charges�. The application was answered on 4th December 2001 by the Respondent.

2 The Respondent�s position has been, and remains, that on 24th August 2001 it entered into a written contract with the
Applicant; the substance of that contract, its wording and style, mean that the Applicant was not engaged as an employee, he
was in fact, a subcontractor; that, even if he is not a subcontractor and is, in fact, an employee, it has been paid all the
entitlements under the contract.

3 There is a sum of $357.81 which was set off against the Applicant�s claim because he, according to the Respondent, had
improperly charged that amount for food, beverage, and telephone charges which was paid for by the Respondent, not because
the Respondent had a responsibility to pay under the contractual arrangement between the Applicant and itself, but because the
Respondent was obliged to because of a contract it has with its client Bulong Nickel Operations Pty Ltd (BNO).

4 The Commission attempted to resolve the matter, first by a conference between the parties organised by Deputy Registrar
Lovegrove. It should be noted that the Applicant did not attend at the conference at the first listed time. There was another
conference, on 3rd January, when the Applicant only attended. The matter then was sent to the Commission as constituted. The
file shows a considerable amount of work undertaken by the Commission to try and to list this matter, much of this because of
the absence of the Applicant in various places.

5 Eventually, a conference took place on 19th February 2002. There was an application for further and better particulars dealt
with by the Commission. That application was filed on 8th February 2002. The Commission issued orders for further and better
particulars, at the request of the Respondent, on 20th February 2002. The Applicant then made an application for discovery,
which was granted by the Commission on 13th March 2002. All of these matters were dealt with in an effort to resolve this
dispute.

6 On the date of hearing the Applicant did not attend. He submitted, by letter (Exhibit 1), that he was away in Europe. This was
consistent with the information he had given the Commission previously. The letter describes this as follows�

�I apologise for not being able to attend the hearing. You may be aware, I am in Europe. I can be contacted by
telephone at any time if there are any further details you require. I would like the matter dealt with in my absence.�

7 The letter then goes on to submit why the Applicant believes he was an employee, addressing a number of issues which are set
out in the application. The Commission, having considered the situation, and upon hearing the submissions of Mr Zurhaar,
who appeared for the Respondent, applying the powers in s.27(1)(d), decided to proceed to hear and determine the matter in
the absence of the Applicant, he being duly summoned or duly served with a notice of hearing, that notice of proceedings, as I
said earlier, sent to him in January of this year.

8 If a person applies to this Commission for it to use its powers to order a Respondent to do a particular thing, that it must
provide the evidence upon which, on the balance of probabilities, the Commission should act. Prior to that, though, it is clear
that the Commission can only act under s.29(1)(b)(ii) of the Act if the matter is an industrial matter and if the claim has been
referred to the Commission by an employee. In this case, the Respondent says that the Applicant was not an employee. It
proffers a number of reasons why he was not. Mr Zurhaar referred to provisions of the contract which he says the Commission
should construe as establishing that the Applicant is truly a subcontractor.
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9 The Applicant says in his letter, (Exhibit 1) that he should be regarded as an employee because he treated and conducted
himself as such. He had to submit a weekly timesheet; he authorised the deduction of income tax and salary superannuation
from his salary; workers compensation and professional indemnity were paid by the Respondent; he had an employee payslip
and an employee number.

10 He reported to a supervisor on site, and was directed in his daily work. His salary was paid directly to his bank by the
Respondent fortnightly. He was asked by Mr Marshall, apparently a representative of the Respondent, to take the designated
position of shut-down planner as an employee, and he resigned as an employee.

11 None of these assertions of the Applicant are supported by any evidence whatsoever. He was not at the hearing to present it nor
did he submit any relevant documentary evidence. It is trite law that he who asserts must prove the assertion. The Respondent
agrees that, for instance, a payslip was provided, but Mr Zurhaar says that was done only because arrangements between the
Respondent and BNO required it to advise the Applicant what had been paid to him. The easiest way to do that was by way of
a payslip on site. At all times direct payments were made into the Applicant�s bank.

12 No tax was taken out of those payments, because the Applicant asserted when he signed the contract, by an addendum
initialled by him on the 24 June 2001, that the Respondent was not to deduct tax because he had an ATO exemption. That is
clear evidence of the state of mind of the Applicant, at least when he signed the contract, that he was, in fact, not an employee.
No employee could make such an amendment to a contract, because the law is clear that an employer, under the Taxation
Assessment Act 1935, is required to deduct tax from salary. That did not happen in this arrangement.

13 In applying the tests in Hollis v Vabu Pty Ltd 2001 HCA 44 the true contractual relationship between the parties here is, on the
evidence, hard to designate or define. On balance I am inclined to the view that it is more likely than not that the Applicant was
not an employee, although the balance is fine on the matter. It is clear under the law that one cannot make a contract something
that it is not merely by a cloud of words, that is, to describe it as something that it is not (see Cam and Sons v Sargeant [1940]
14 ALJR 166 per Dixon J. It may be that if other evidence had been presented to the Commission it might form a different
conclusion to the one that, on balance, the Applicant in this case was more likely than not a subcontractor, and is therefore
unable to enliven the jurisdiction set out in s.29(1)(b)(ii) of the Act.

14 However, if I am wrong about that, I intend to examine the merit of the matter. In Perth Finishing College v Watts
1989 (69 WAIG 2307) the jurisdiction of the Commission in dealing with matters such as this is discussed in detail by His
Honour the President at pages 2312 to 2316. The Commission is to act judicially. That is, it is to discover the terms of the
contract, and if the contract is not either an award or order of this Commission, to give effect to those terms.

15 As part of that process, it devolves upon the Applicant to prove the terms of the contract. All the Applicant has supplied in this
case by way of evidence, and it is wrong to describe the information I will read soon as, �evidence� because it is not sworn,
comes in the email received by the Commission on 14th April 2002, in Exhibit 1. All he says about the claim is�

�In regard to my claim, it is clear Mr Marshall knew of the $30 per day allowance from the start of my employment, as
evidenced in the details of the $357 deduction.�

16 There is nothing else before the Commission upon which it can test whether or not the Applicant was entitled by virtue of the
contract he had with the Respondent to an allowance of the nature claimed.

17 A careful examination of the agreement for provision of subcontract services, which is a part of Exhibit 2, shows that it is
silent on that matter. That is, at the time the agreement for provision of subcontract services was made between the parties,
there was no attention given to the question of the disputed allowance. There has been nothing else offered by the Applicant to
prove that the allowance was payable to him by the Respondent. Nor does he suggest, nor could he in my opinion, that the term
could be implied.

18 The Respondent says that is not surprising, because there was no such arrangement. In fact by virtue of the arrangements, to
which Mr Zurhaar has attested under oath, between it and BNO, BNO agreed to provide an accommodation allowance of
$30.00 per day to a number of people that worked on its operations. The Respondent only became involved in the exercise
because it was advised by BNO that its policies concerning use of allowances were breached by the Applicant when he
charged a number of bills for telephones and alcohol to the hotel account. In Exhibit 3, Annexure C there is a memorandum
from BNO which says, inter alia�

�During a meeting with Wayne Ashworth on Wednesday to discuss $30 per day living away from home allowance, he
made me aware that Chris Roberts had been rorting the system by running up extensive bills at the Hannan�s Hotel.
After this meeting I verbally explained the new allowance to the team, including Mr Roberts.�

19 The new allowance became part of a revision to BNO policy on accommodation the same day. That was distributed to the
Applicant, and it is open to conclude he knew about it. That he did have some doubts in his mind about who was responsible to
pay the allowance is clear in an email sent by him to Alex Stenhouse on 27th September 2001. It says this�

�Has the $30 allowance been agreed? With whom? What is the preferred procedure for me to claim the allowance? Do I
seek payment from Greenfields or BNO?� (Annexure E to Exhibit 3)

20 It is clear from that this writing that on 27th September 2001, well after the time he signed the contract with the Respondent the
Applicant did not know who was responsible to pay the allowance. What one can draw from that is that there was no
arrangement for an accommodation allowance made, and the Applicant was trying to find out after it had been raised by BNO
with him. That happened after the accommodation policy and procedures were changed, and the motel at which he was staying
had been directed to cease taking food, beverage, and laundry, telephone charges against his room account. It was only then
that he started asking the questions about the responsibility for the allowance.

21 Having considered the information before the Commission, and notwithstanding the absence of the Applicant, there is
sufficient to convince me that the Applicant has been unable to establish his contractual entitlement to the $30.00 per day
allowance, payable by the Respondent in this matter. He may have had an agreement with BNO, but that is not a contract he
can enforce by way of s.29 of the Act, at least against the Respondent in this matter.

22 My findings are as follows: more likely than not the Applicant was not an employee of the Respondent, although that is a
decision of fine balance, and therefore I need to examine the merit of the matter. Having done so I have reached the conclusion
that the Applicant has not established that the Respondent was liable to pay him for accommodation allowance, and therefore
the application must fail. For those reasons, the application will be dismissed.

_________
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2002 WAIRC 05391
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 05391
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING no appearance for the Applicant and having heard Mr S. Zurhaar on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Application be, and is hereby, dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 05208
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAY JEANETTE SPEEDY, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED MONDAY, 8 APRIL 2002
FILE NO. APPLICATION 40 OF 2002
CITATION NO. 2002 WAIRC 05208
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements granted.
Representation
Applicant Ms K. Speedy
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 On 9 January 2002, Ms Speedy lodged an application in this Commission claiming that she was employed by Airpro 2000 Pty
Ltd as its bookkeeper and that she has not been paid her final wages which she has calculated as being $1,000.

2 My findings in this matter are that I am satisfied Ms Speedy was employed by Airpro 2000 Pty Ltd. That is because there is a
copy of an Employment Separation Certificate which became exhibit 1 which bears the stamp of Airpro 2000 Pty Ltd and
includes the employer�s details and its group employer number. It clearly shows that Ms Speedy is, as she has given evidence,
an employee or a former employee of the respondent. She has also tendered in evidence copies of Payroll Advice slips for
periods in July and August 2001 and those documents also show that Ms Speedy was an employee of the respondent.

3 I am satisfied from her evidence that she was entitled to be paid a wage of $640 per week. I am also satisfied that it was a term
of her contract, the verbal agreement between her and Airpro 2000 Pty Ltd, that she would be entitled to holiday pay and sick
leave.

4 In relation to the claim that she has brought to the Commission, I accept her evidence based upon the Employment Separation
Certificate that at the time her employment was terminated by reason of redundancy, Airpro 2000 Pty Ltd owed Ms Speedy the
sum of $1,380 nett because that is the amount which the company has put into the appropriate place on the Employment
Separation Certificate. I am also satisfied from Ms Speedy�s evidence that of that $1,380 nett only $380 has in fact been
received by her and that is evidenced by the entry in the National Bank Statement which became exhibit 3. Accordingly, it is a
matter of simple arithmetic to show that Airpro 2000 Pty Ltd still owes Ms Speedy the sum of $1,000 nett being the balance of
the $1,380 it admits it owes.

5 The matter seems to me to be quite straightforward. I am satisfied that Ms Speedy is entitled to the sum of $1,000 nett under
her contract of employment. I am satisfied from her evidence that it has not been paid to her. I am satisfied that it is not a sum
of money that is due to her by way of an award or an Order and accordingly I propose to make an Order as follows. I will make
an Order in these terms, that is, that Airpro 2000 Pty Ltd forthwith pay Kay Jeanette Speedy the sum of $1,000 nett by way of
wages due to her under her contract of employment.

6 Order accordingly.
_________
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2002 WAIRC 05247
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAY JEANETTE SPEEDY, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO. APPLICATION 40 OF 2002
CITATION NO. 2002 WAIRC 05247
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements granted.
Representation
Applicant Ms K. Speedy
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms K. Speedy on her own behalf as the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders �

THAT Airpro 2000 Pty Ltd forthwith pay Kay Jeanette Speedy the sum of $1,000 nett by way of wages due to her under
her contract of employment.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________
2002 WAIRC 05170

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DOUGLAS GEORGE SWINGLER, APPLICANT

v.
METHODIST LADIES COLLEGE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 1525 OF 2001
CITATION NO. 2002 WAIRC 05170
_________________________________________________________________________________________________________

Result Orders made that the Respondent pay the Applicant $6,016.00 (gross) as salary and $69,397.27 as
redundancy pay.

Representation
Applicant Mr S P Kemp and Mr I Tait (of counsel)
Respondent Mr G Smith and Ms Power (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Douglas George Swingler

(�the Applicant�) claims that he is owed benefits to which he is entitled under a contract of employment, not being a benefit
under an award or order. The Applicant was employed by Methodist Ladies College (�the Respondent�) from 1 January
1974 until 31 December 2000. At the time the Applicant�s employment came to an end he was employed as Dean of Studies.

2 The Applicant claimed in his application that he was due an amount of $6,016.00 (gross) as unpaid salary increments, pursuant
to his contract of employment. This matter was heard on 19 and 20 February 2002. At the conclusion of the evidence Mr Smith
(of counsel) on behalf of the Respondent conceded that the Respondent owed the Applicant the amount of $6,016.00 (gross) as
unpaid salary increments for 1999 and 2000. In light of that concession the Commission made an order on 20 February
2002 that the Respondent pay to the Applicant that sum of money.

3 The Applicant claims that he is owed an amount of 54 weeks of redundancy pay calculated at an annual salary of $66,827.00.
Further the Applicant says that he is owed six months pay in lieu of notice being an amount of $33,414.00. In light of the
concession in respect of the unpaid salary increments, these reasons only deal with the Applicant�s claim for redundancy pay
and pay in lieu of notice.

Background
4 At the outset of the hearing Mr Kemp (of counsel) on behalf of the Applicant advised the Commission that the parties had

agreed to a number of facts. The relevant agreed facts in relation to the claims for redundancy pay and notice pay are as
follows�

1. The Applicant commenced employment with the Respondent on 1 January 1974 as Master in Charge of
Chemistry.

2. The Applicant was promoted to Dean of Studies on 1 January 1989.
7. The College executive was re-structured as of 1 January 1997. The position of Deputy Principal was abolished

and a Dean of Students and Staff (Mrs J Ethell) was appointed to join the Dean of Studies (the Applicant), the
Head of Junior School (Mrs Leonie Drew) and the Business Manager (Mrs Ann Willis) as the second tier in the
administrative under the then Principal (Ms Margaret Nadebaum).
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8. In 1997 the Council of the Respondent introduced a 3 year salary agreement with executive staff. Under this
proposal 2 salary options were offered to staff.

9. On 3 February 1998 the Applicant was requested to sign a 2 year fixed term contract.
10. On 29 May 1998 the Applicant was informed by the Chair of Council that he would be paid a bonus �for the

very commendable way in which you are fulfilling your role as Dean of Studies and as a member of the Senior
Management team of the college�.

11. The Applicant did not receive a salary increase for 1999.
12. On 1 January 1999 Christine Jenkins commenced employment as the Principal of the Respondent.
13. On 3 February 1999 the Applicant had a meeting with the Principal.
14. On 8 June 1999 the Respondent advertised two new curriculum positions in the Staff Weekly Bulletin. The titles

of the two curriculum positions were �Curriculum Co-ordinator Years 8 to 10� and �Curriculum Co-ordinator
Years 11 and 12�. Both positions were for 3 year periods. Mrs Cherie Lewis was appointed to the Years 8 to
10 position and Mrs Lois Joll was appointed to the Years 11 and 12 position. These positions commenced in
January 2000.

15. The Applicant visited the Principal�s office that day (ie 8 June 1999) and asked what role he would have on
return from long service leave. The Principal�

a. advised that it might be some kind of administrative role;
b. suggested that these matters be talked through at a later date;
c. said she had not thought that far ahead as to whether the Applicant would be a member of the

executive upon his return from long service leave.
16. On 28 June 1999 the Respondent advertised for 2 positions in the Staff Weekly Bulletin, an Assistant Timetabler

and a Timetabler.
17. The Applicant commenced long service leave in 2000 and received a 3% salary increase for that year.
18. During or about March 2000 the Head of Learning Technologies ceased employment with the Respondent.
19. On 28 June 2000 the Applicant met with the Principal at which time he was told that the Respondent had

restructured the executive and the position of Dean of Studies was no longer in existence.
20. On 29 June 2000 the Applicant applied for the position of Head of Senior School at Peter Moyes Anglican

School Community School situate at Elliston Parade, Mindarie.
21. On 6 July 2000 the Applicant emailed the Respondent requesting�

a. a brief outline of the restructure of the executive;
b. information in relation to the new position involved in the development of staff information

technology skills.
22. On 17 July 2000 the Principal of the Respondent emailed the Applicant in response advising that she could not

be more definite about the college administrative structures until after the next Council meeting.
23. On 27 July 2000 the Applicant was offered the position of Head of Senior School at Peter Moyes Anglican

School Community School.
24. On 19 August 2000 the Applicant accepted the position of Head of Senior School at Peter Moyes Anglican

School Community School commencing 1 January 2001 at an annual salary of $66,352.00 plus employer�s
statutory contribution of 8% of annual salary and annual leave of 6 weeks.

25. On 4 September 2000 the Principal of the Respondent wrote to the Applicant advising him that the position of
Dean of Studies would not be available in the next year.

26. By way of letter dated 17 October 2000 the Applicant advised the Respondent that he had decided to accept the
position of Head of Senior School at Peter Moyes Anglican School Community School in 2001.

27. The Applicant received a salary in the sum of $61,917 for the 1999 year and a salary in the sum of
$63,774.51 for the 2000 year. Other employment entitlements included�

a. employer�s statutory contribution of 10% of annual salary;
b. 12 weeks annual leave.

28. As at 31 December 2000 the Applicant had accrued sick leave of 333 days.
29. Whilst employed by the Respondent enjoyed free morning tea and lunch benefits.

The Applicant�s Evidence
5 The Applicant testified that he is now aged 57 years. The Applicant�s Curriculum Vitae records that he graduated from the

University of Western Australia with an Honours Degree in Physical Chemistry in 1966, and a Diploma of Education in 1975.
He commenced teaching in the private sector in 1968. He commenced working for the Respondent in 1974 as Head of
Chemistry. He held that position until 1988. He was then Head of Rome House from 1975 to 1988, and then Head of the
Science Department from 1979 to 1988. He was appointed the Dean of Studies in 1989. Whilst working as a Dean of Studies
he taught Science in years 8 to 10 and Chemistry in years 11 and 12. When the Applicant was appointed to the position of
Dean of Studies he received a letter of appointment from the then Principal of the Methodist Ladies College, Dr Hadley. In a
letter dated 7 November 1988 Dr Hadley stated�

�I am pleased to confirm your appointment as the Dean of Studies at Methodist Ladies� College, this position to come
into effect formally as from 1st January, 1989.
The salary for this position is pitched half-way between the salary level of Head of a major subject department and that of
Deputy Principal. In precise terms this means that your salary will increase next year by $2030 to the level of $39,911 per
annum.
As you will be retaining your over-all position as Head of the Science Department, you will be relieved of teaching three
classes instead of two. It should be noted here that Mr. Ian Ford and Mrs. Chris Leather have been appointed to the acting
positions of Head of Chemistry and Co-ordinator of Middle School Science respectively, these appointments to be
reviewed in twelve months� time.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 863

The responsibilities of the Dean of Studies, as set out in the job description, should probably best be regarded as our
initial working model, as I am sure that once you are in the position there are some responsibilities we will want to add
and some we wish to amend drastically. I have no doubt that at some point we will want to re-work the job description.
In the meantime may I say how pleased I am that you are the inaugural appointee to this position. You have many special
qualities to bring to the task and I am confident that the school will benefit from them.�

6 In 1998 the Applicant was asked to sign a 2 year fixed term contract. When the Applicant was provided with a copy of the
contract attached was a Job Description for the position of Dean of Studies. The Applicant said that the 1998 Job Description
set out the duties of his position as Dean of Studies. The 1998 Job Description described his duties as follows�

�The Dean of Studies is responsible to the Principal for matters relating to the organisation and delivery of the curriculum
in Years 8 to 12. The Dean also contributes to the overall strategic and operational planning in the college as a member of
the Executive Management team and assists with the implementation of team initiatives.
The key areas of responsibility are as follows.
1. To manage all aspects of the timetabling process, including students� subject choices.
2. To manage student assessment, examinations and reporting to parents, both directly and through student reports and

to manage the awarding of Speech Night prizes.
3. To maintain academic records as required for internal and external accountability.
4. To manage all Curriculum Council, TAFE and T.I.S.C.�related matters.
5. To manage teaching practice in the Senior School.
6. To manage the college calendar.
7. To develop, and recommend to the Principal, policy positions and procedures relating to the key areas of

responsibility.
8. To promote the ethos and objectives of the college and to support college functions actively.
9. To undertake some classroom teaching.
10. To liaise with parents on matters relating to these areas of responsibility.
11. To deputise for the Principal as required.
12. To help all Heads of Department to understand and operate within the Occupational Safety and Health legislative

framework.
13. To manage the training of students in occupational health and safety as appropriate within the curriculum.
14. To undertake other responsibilities as required by the Principal from time to time.�

7 As Dean of Studies the Applicant held a position that was part of the executive of the school administration. The college
executive comprised the Principal, the Dean of Students and Staff, the Dean of Studies, the Head of Junior School and the
Business Manager.

8 On 1 January 1999 Ms Christine Jenkins commenced employment as the Principal of the college. The Applicant testified that
on 19 January 1999 Ms Jenkins telephoned him at home whilst he was on holidays and asked to meet to brief her on the
aspects of his role within the school. They met on 3 February 1999. He said Ms Jenkins informed him that the School Council
(the governing body of the Respondent) was angry with the Applicant because he had not signed the two year fixed term
contract in 1998. He said Ms Jenkins told him that he would be required to take long service leave in the year 2000. The
Applicant had accrued sufficient long service leave to take the first three terms as long service leave. Ms Jenkins said he could
take the fourth term off on full pay. The Applicant said that Ms Jenkins also told him he needed to give some thought to his
future and he needed to undertake some significant professional development. He said that he was stunned by her comments as
the year before he had received a letter of commendation in relation to his work.

9 Part of the Applicant�s duties as Dean of Studies was to manage all curriculum council, TAFE and TISC related matters. In
early June 1999 Ms Jenkins advised staff in a Staff Bulletin that she intended to advertise two positions to commence in 2000,
a Year 8-10 Curriculum Co-ordinator and a Year 11/12 Curriculum Co-ordinator. The Applicant said that the advertisements
came as a shock to him, as curriculum work formed a large part of his job. He said he raised this with Ms Jenkins and asked
what was going to happen to his role when he came back at the beginning of 2001. He said Ms Jenkins informed him that she
did not know what role he would have in the year 2001. In particular he asked and she answered �� what�s going to happen
when I come back from leave?� �I can�t tell you. You�ll need to come back and see me in August next year� �Will I be in the
executive when I come back?� �Can�t tell you.� �What sort of role might I have?� �Could be some sort of administrative role.
Don�t know.�

10 In a staff weekly bulletin dated 8 June 1999 Ms Jenkins advised the staff�
�As foreshadowed in last week�s Staff Bulletin, I wish to invite applications for two new positions of responsibility to
commence in 2000. One will be Year 8 � 10 Curriculum Co-ordinator, the other will be Year 11/12 Curriculum Co-
ordinator. Both positions are significant leadership roles in the area of curriculum at this time of change at all levels of the
College. The Year 11/12 Curriculum Co-ordinator will attend to all Curriculum Council, TISC and similar matters, but
will be expected to lead and advise departments as the Post-Compulsory Review progresses.
The Year 8 � 10 Curriculum Co-ordinator will be closely involved in assisting departments with the implementation
phase of the Curriculum Framework and changes to our methods of assessment and reporting. There will be a need for the
Curriculum Co-ordinators to work closely together and to liaise with Barclay House to ensure a smooth K �
12 approach.�

11 On 28 June 1999 Ms Jenkins filled the position of Planning Co-ordinator. She offered it to a person for a two year term with an
option for renewal by mutual agreement. On a copy of the offer that was sent to the Applicant, Ms Jenkins wrote a note�

�Dear Doug
Thought you�d like to see this. Will negotiate duties for 2001 for you and Michael.�

Michael was the person to whom the offer of Planning Co-ordinator was made. When the Applicant saw the offer of a two year
term he said it was apparent to him that his role in 2001 as Dean of Studies would be in doubt as the Planning Co-ordinator�s
work was also part of his duties as Dean of Studies. On 23 August 1999 Ms Jenkins announced to the staff that she had
appointed the position of Year 8 � 10 Curriculum Co-ordinator for a three year term from the commencement of 2000. The
Applicant said that when he left school at the end of 1999 he divided up all his files and gave them to each of the three co-
ordinators. He said it was clear to him that from the end of 1999 that the Dean of Studies position had ceased to exist as all of
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his work had been allocated to these three people. He said that somebody took over his office and his title, �Dean of Studies�,
was taken from the door. When he left to go on long service leave Ms Jenkins had not given him any information as to what
role he would have in the year 2001.

12 On 28 June 2000 Ms Jenkins telephoned the Applicant and asked him to come in and have an informal chat about positions for
2001. He said that she informed him that the position of Dean of Studies no longer existed and that she was very happy with
the work of the Curriculum Co-ordinators and she asked whether he would be interested in taking up a position in 2001 that
involved the International Computer Driver�s Licence program. He said that he did not give any indication of his interest, he
just listened to what she had to say. He later rang a Mr Chia who was running an International Computer Driver�s Licence
program at the Eastern Hills Senior High School and asked him for information about the course. Mr Chia indicated to the
Applicant that to run the program you need information technology experience and training. The Applicant testified he was
very upset as it was clear to him that he would not have an ongoing role in the executive of the school in the year 2001. Further
he was of the opinion that the job offer was made cynically as he had no formal training in information technology. The
Applicant said that at that time he had seen advertised in the West Australian newspaper two positions, one for Head of Middle
School and one for Head of Senior School at the Peter Moyes Anglican Community School in Mindarie. Applications closed
on 30 June 2000. He said in his view he had no choice but to apply. On 29 June 2000 the Applicant wrote to the Principal of
the Peter Moyes Anglican Community School and applied for the position for Head of Senior School. On 6 July 2000 the
Applicant sent an email to Ms Jenkins seeking further information about the restructuring of the executive and the
development of the IT skills position. In the email he stated�

�It would be appreciated if you could document the following for me in writing�
1. A brief outline of the �re-structuring of the Executive� that you propose for 2001 including reference to the

position of Dean of Studies.
2. Information in relation to the new position involved in the development of staff IT skills. In particular;

a) a job description
b) length of tenure (1 year, 2 years, permanent etc)
c) period allowance
d) proposed salary and responsibility allowance�

13 Ms Jenkins replied to the Applicant on 17 July 2000 as follows�
�Thank you for coming in last term for our informal discussion. I�m sorry but I can�t be more definite about the College
administrative structures until after the next Council Meeting. I will write to you in due course. As to the other position, I
wanted to find out whether it would be of interest to you before I did anything definite. If you are looking for particular
terms/conditions, it would be helpful for me to know your views about the scope of the role and thus how much time you
would envisage being needed. If the job is not at all of interest to you, I will advertise the position soon after mid-term, at
which stage I would certainly be more specific about terms/job description. Mark�s position had 12ppc and a Level
1 allowance, no end-date specified, and I�d expect this one would be similar, depending on who is appointed. Should you
wish to discuss this further, I�d suggest we meet again before the end of this month. Enjoy the term ahead.�

In March 2000 the Applicant had become aware that the person employed as the Head of Learning Technologies had been
terminated. Mark was the person who had held the position of Head of Learning Technologies.

14 Despite being advised by Ms Jenkins that the Applicant would be given more information about the Respondent�s
administrative structures after the next council meeting on 24 July 2000, the Applicant did not hear from Ms Jenkins until
4 September 2000. In the meantime the Applicant was offered the position of Head of Senior School at the Peter Moyes
Anglican Community School in Mindarie. The offer was made to him by letter dated 27 July 2000. The Applicant said that he
delayed in responding to the offer for as long as he could. He finally accepted the offer on 19 August 2000 by signing a
contract of employment.

15 On 4 September 2000 Ms Jenkins sent a letter to the Applicant, outlining the positions that would be available for him in the
year 2001. In that letter she stated�

�I am writing to you further to your emailed enquiry about the College Executive structure next year and the Head of
Learning Technologies position advertised last Saturday�s West Australian.
The re-structured curriculum positions in the College this year have been working very well. That being so, the position
of Dean of Studies will not be available next year. The College Executive will comprise the Principal, Dean of Students
and Staff, Business Manager, Head of Barclay House, Development Officer and Registrar.
In terms of your position next year, we have planned to allocate you a full teaching load within the Science department,
including some Senior Chemistry classes. This would be a position without any additional responsibility and would carry
a Step 13 salary only, $56,208 in 2001. Should you wish to seek a position of responsibility, you would be welcome to
apply for the position of Head of Learning Technologies which has a closing date of Tuesday 12 September. I have
enclosed an outline of the job description for 2000, but this is still open to some negotiation. At it stands, the position
would carry a Level 1 allowance and 12 periods per cycle time allowance. Based on the 2001 Step 13 salary, the total
package would be $64,639, compared with your 1999 salary of $64,881 if you were the successful applicant.
I am very conscious that you may want time to consider your position, but if I do not hear from you by the closing date
for the Head of Learning Technologies position, I will assume that you intend to return to a full-time Chemistry/Science
teaching load next year.�

16 The Applicant testified that when he received the letter he was distressed. He said that the position of Head of Learning
Technologies was not the position discussed with him in June but that in any event it was not a position that he, in his view,
was qualified for. As to the position of the Science teacher, he said it would be an insult to take up that position as he
considered that position to be a demotion. The Applicant sent a letter of response to Mrs Jenkins on 17 October 2000. In that
letter he stated�

�I refer to our various discussions regarding my employment with the College.
I confirm your advice that the position of Dean of Studies no longer exists and will not be available next year. You have
therefore planned to allocate me a full teaching load within the Science Department in 2001.
This is to inform you that I have instead decided to accept the position of Head of Senior School at Peter Moyes Anglican
Community School next year.�

17 The Applicant�s employment ceased on 31 December 2000. The Applicant testified that he did not accept the restructure was
genuine. It was his view that Mrs Jenkins had deliberately taken steps to displace him as the Dean of Studies. However in
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closing submissions it was conceded on behalf of the Applicant that the Respondent was entitled to restructure its organisation
and that the decision to restructure was not at law, unfair.

18 The Applicant testified that he would not have looked at, or taken another position if his position with the Respondent had
been secure, as he loved the staff and the students at the college. The college was located a twenty minute walk from his home.
The position that he took up at the Peter Moyes Anglican School was an appointment on probation for twelve months, with an
initial term of two years followed by successive terms of four years. He said at the time that he left the Respondent�s
employment he had 333 sick days leave accrued. He said that the new school only provides him with 8% employer
superannuation contribution, whereas the Respondent paid 10% in superannuation. He has to travel eighty minutes per day and
to do so he had to acquire a car. He also said that in his previous position he had entitlement to twelve weeks annual leave. He
now only has an entitlement to six weeks annual leave in his new position.
Respondent�s Evidence

19 Prior to the commencement of the Respondent�s case, the Commission was advised that the Applicant was not required to call
Mr Chia to give evidence as it was accepted that to run the International Computer Drivers Licence Program required some
training in information technology.

20 Mrs Christine Jenkins testified that she was the Principal of the College until 20 December 2001. She said that in about May of
1999 she directed the Applicant to take his accrued long service leave in 2000 as the Applicant had accrued three terms of long
service leave and staff had generally been directed to take accrued long service leave within 18 months of it coming due. She
said she arranged for him to have the balance of the year on full pay because it would be difficult to sell to parents one teacher
for three terms and another teacher for one term. Further it was easier to replace the Applicant for an entire year than for three
terms. Mrs Jenkins said the decision to direct the Applicant to take long service leave was not a means to displace him from the
position of Dean of Studies.

21 Mrs Jenkins said that after meeting with staff and Mr Swingler in the early part of 1999 she formed the view that recent
demands in respect of curriculum development required a specific response for the implementation of a new curriculum
framework. She said although Mr Swingler chaired the curriculum body in the College it was her view that specialised people
needed to be employed to develop curriculum as the development of curriculum had not been part of the Applicant�s role. She
said that at no time did she envisage that there would be no role for the Applicant in the year 2001. She said she thought that he
may want to be involved in administration.

22 Mrs Jenkins testified that when she met with the Applicant on 28 June 2000 she informed him that the position of Head of
Learning Technologies had become vacant. She said she wanted to see if he was interested in the position. She also said that if
he was interested in the position he would have got it. She said the International Computer Driver�s Licence Program was
discussed, but in her view it was a minor part of the position. She said she saw the Head of Learning Technologies as an
important and significant position. She said she felt the Applicant was qualified for the position because in her view he had
considerable computing skills. In cross examination Mrs Jenkins conceded that the former incumbent of the Head of Learning
Technologies position had a completely different set of skills to the Applicant, in that Mark had come from a mathematics
background, had formal qualifications in information technology and he had done a lot of professional work in information
technology. When cross examined about the Applicant�s skills in respect of computers she said she suspected that he had a
greater level of skills than she did. However, she said that if he was not up to that part of the role, that the college could have
reshaped the role. She maintained that the role of Head of Learning Technology was not an offer designed to force the
Applicant to resign.

23 Mrs Jenkins testified that she expected the Applicant to return to the school in 2001 and that if he had accepted the position of
Head of Learning Technologies, it is possible that he would have retained an executive position but she did not discuss that
with him.

24 Mrs Jenkins maintained the position of Dean of Studies was not made redundant in 2000. She said the duties of Dean of
Studies had been divided and carried out by others in the year 2000 and that if the Applicant decided to return and was willing
to be involved in administration some of his duties as Dean of Studies would have continued on in the year 2001. Mrs Jenkins
conceded that she was aware that the offer she made on 4 September 2000 as Head of Learning Technologies would be
regarded as a lesser position by the Applicant and he would regard it as a demotion. Further she said she knew that he would
not find the offer of the teachers� position acceptable.

25 Mrs Jenkins testified that after the Applicant advised that he was taking up the position of Head of Senior School at Peter
Moyes Anglican Community School a decision was made not to appoint anyone as Dean of Studies for the year 2001. She said
that a science teacher was engaged to take up the teaching component of the Applicant�s role for the year 2001.  In a
Principal�s report to Council dated 25 October 2000 Mrs Jenkins advised the Council�

�Doug Swingler has been appointed Head of Senior School at the Peter Moyes Anglican Community School from the
commencement of next year. Doug�s position of Dean of Studies will not continue next year, as the present team of
curriculum co-ordinators is working well. Reduced staffing needs in the Science department will mean that no vacancy
will be advertised. Jenny Ethell will assume the role and title of Deputy Principal from the commencement of 2001.�

The Applicant�s Submissions
26 It was conceded on behalf of the Applicant that the decision to abolish his position as Dean of Studies was part of a genuine

restructure.
27 The Applicant says he was constructively dismissed, in that the Respondent repudiated the essential terms of his employment

by abolishing his position of Dean of Studies and offering him a position that constituted a demotion and a position he was not
qualified for. The Applicant contends that had he accepted the position relating to the International Computer Driver�s Licence
or Head of Learning Technologies he would have been out of depth and left himself open for dismissal on grounds of poor
performance. The Applicant also says that as the positions were not part of the school executive, each position if taken would
have been a demotion.

28 The Applicant contends that when he was informed by Mrs Jenkins on 28 June 2000 that his position would not longer exist
from 1 January 2001, which action was at law a termination of his contract of employment which was to take effect at the end
of 2000. Further that the offer to �look at something else� simply constituted consideration of a possible new contract for 2001.
The Applicant says that after the meeting in June 2000 he had no alternative but to look for alternative employment.

The Respondent�s Submissions
29 The Respondent says that although the Applicant�s position was abolished, the Applicant was not made redundant. Further,

that whilst the Respondent was making a genuine attempt to find adequate alternative work, the Applicant jumped the gun and
repudiated the contract of employment be accepting employment with another employer on 19 August 2000. Alternatively, the
Respondent says that if the actions of the Respondent constitute repudiatory conduct, it is contended that on 28 June 2000 and
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again on 4 September 2000 the Applicant was offered adequate alternative employment. Consequently the Respondent argues
that an employer is not liable to pay all or part of a redundancy payment if it secures adequate alternative employment for an
employee. A further consequence of offering adequate alternative employment is that the Respondent says no payment in lieu
of notice arises. Alternatively, the Respondent contends that Applicant was given reasonable notice.

Legal Principles
30 It was conceded on behalf of the Respondent that if the Applicant�s employment contract was terminated by the Respondent

that the Respondent was required to pay the Applicant a reasonable redundancy payment on termination (see Rogers v
Leighton Contractors Pty Ltd (1999) 79 WAIG 3551 and Dellys v Elderslie Finance Corporation Limited [2001] WAIRC
04455; (2001) 82 WAIG 23). As the Respondent points out an employer is not liable to pay all or part of a severance payment
if it can obtain adequate alternative employment for an employee (Lawson v Joyce Australia (1995) 76 WAIG 20). As to what
constitutes acceptable alternative employment is an objective test (Clothing & Allied Trades Union of Australia v Hot Tuna Pty
Ltd (1988) 27 IR 226).

31 The Respondent says it is established at law that there is no right to a redundancy payment if an employee whose position has
been abolished resigns prior to being made redundant. In support of the argument Mr Smith referred to a decision of this
Commission in Fielding v Western Power Corporation (1998) 78 WAIG 1905. In that matter Mr Fielding�s position as Retail
Service Manager was to be abolished. He was advised in writing on 2 May 1996 that he was to be made redundant but that he
would still have a job while he sought a new position on his current salary and conditions. He was initially offered voluntary
redundancy. He however took no action to formally express an interest in being offered redundancy until 7 November 1996.
He was advised on 11 November 1996 that he would not be offered redundancy. He was transferred to part-time employment
on 3 December 1996 after Western Power agreed to transfer him to such work and he resigned on 31 December 1996. It was
argued that the terms of the Redeployment, Retraining and Redundancy General Order (1994) 74 WAIG 552 was an implied
term of his contract of employment. Beech C at 1906 held that the evidence did not permit the conclusion that the terms of the
General Order applied. Beech C also found that although Mr Fielding�s position was redundant, Mr Fielding himself was not
made redundant. Whilst not absolutely clear from the reasons for decision, it appears that Mr Fielding was offered and
transferred to adequate alternative employment within Western Power. For the reasons set out below it is my view that the
facts of this matter are different to the matters considered in Fielding v Western Power Corporation (op cit).

32 Whether a change of duties amount to a termination of the contract of employment, or a variation of the original contract is a
question of fact (Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 576�579 per Ashley J). In Real Estate Institute of
Western Australia Inc v The Federated Clerks� Union of Australia Industrial Union of Workers, WA Branch (1993) 73 WAIG
3316 at 3320, the Full Bench observed�

�Where an employer and employee agree to an alteration in the employee�s duties and responsibilities, which is profound,
a court should be more ready to hold (unless the original contract of employment provided for contingency) that a new
contract has replaced the old, or at least that the old contract, as varied, contained terms objectively appropriate to the new
relationship created (see Quinn v Jack Chia (Australia) Ltd (op cit)).�

33 Further as to a demotion, in Malcolm v Mobil Exploration & Producing Australia Pty Ltd [2000] WAIRC 00817 at [83] � [84];
(2000) 80 WAIG 4590 AT 4597, Sharkey P, observed�

�It is undoubtedly the case that a person who is unilaterally demoted but who otherwise continues to be employed by
the same employer may nonetheless seek relief in respect of the demotion, it being considered a dismissal from
employment in the former position. That much is clear from the decided authorities to which counsel for the Appellant
referred and to which could be added Woolworths (SA) Pty Ltd v Russian (1996) 66 IR 13 and Boo Hwa Chan v
Christmas Island Administration [1999] 47 AILR 4-246. However, for the demotion to be considered a dismissal, it
must be a unilateral demotion. The employee concerned must not accept, in a real sense, the demotion. Where the
employee is offered continued employment on the basis of a new, albeit different, position which offer the employee
accepts, there will not be a demotion and the employee will not have a remedy under the legislative provision in
question. As Bleby J pointed out in Advertiser Newspapers v Industrial Relations Commission of South Australia and
Another (supra) at 220, this �is not because there has been no termination of employment but because there has been no
termination by the employer. The action may have been initiated by the employer, but it has resulted in an agreement to
terminate.�
Whether or not there has been a dismissal in particular case is essentially a question of fact: (see: Clark v Pittwater RSL
Club Ltd (1988) 84 IR 309.) Specifically, whether or not there has been an agreement to terminate, rather than a
dismissal through unilateral demotion, is a question of fact. (see: Advertiser Newspapers v Industrial Relations
Commission of South Australia and Another (supra) at 219).�

Conclusion
34  In a claim for contractual benefits, it is necessary to ascertain what the contact of employment was, so the benefits contained

within the contract can also be ascertained (AWI Administration Services v Birnie [2001] WAIRC 04015 at [112] � [113];
(2001) 81 WAIG 2849 at 2857). The Respondent appointed the Applicant as the Dean of Studies on 1 January 1989. The terms
and conditions of the appointment material to the issues in dispute are substantially set out in writing. The terms as to salary
were set out in the initial appointment letter dated 7 November 1988 and other later documents dealing with salary reviews.
The duties of the office were reduced to writing in more than one Job Description. It is common ground that the duties of the
position applied at the time the Applicant�s employment came to an end, was the 1998 Job Description set out in paragraph
6 of these reasons.

35  In my opinion, it is clear from the letter of appointment dated 7 November 1988 and the 1998 Job Description that it was a
term and condition of the Applicant�s employment that he�

a) held the position of Dean of Studies ; and
b) was a member of the Executive Management Team.

36 I accept that in some cases to abolish a job carried by a person will not terminate that person�s contact of employment. For
example, if the Respondent was to engage four science teachers who all were engaged to teach years 8 to 12 students, and the
Respondent was to abolish one science teaching position, the effect would not be to terminate the employment of one or more
of the science teachers. However, the Applicant was not simply engaged as a teacher and appointed to a generic position. His
terms and conditions of employment were specific to the position of Dean of Studies. He was the only person engaged to carry
out the duties of that position.

37 If the change to the Applicant�s duties were not of a substantial degree such as a change to his timetabling or curriculum duties,
then at law it would be open to find that the variation was a variation in duties within the scope of his contract.
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38 In this matter the Applicant�s duties was substantially restructured, in that all of his duties as Dean of Studies had been
reallocated to other staff. This became in part apparent in 1999 when Ms Jenkins appointed curriculum and planning staff to
2 and 3 year contacts. On 28 June 2000 the Applicant was informed by Ms Jenkins that the position of Dean of Studies no
longer existed. By these acts the Respondent gave the Applicant notice that his terms and conditions of employment would be
fundamentally altered in 2001. I do not accept that at the meeting in June the Respondent was exploring options for a variation
of work that would be within the scope of his contract. Whether the Applicant was offered the position of Head of Learning
Technologies or some other information technology position at that meeting, such work at law constituted an offer of work
pursuant to a new contract.

39 In light of the matters set out above, I find that on 28 June 2000 the Applicant was given notice that his contact of employment
as Dean of Studies would terminate at the end of the year 2000 school year.  However if it is established that the Respondent
offered, or had a clear intention to offer, the Applicant adequate alternative employment to commence in the beginning of
2001 then the Applicant in my view would not have an entitlement to redundancy pay or pay in lieu of notice.

40 As to whether the offer of work to commence in 2001 was adequate alternative employment, having heard the evidence, I
prefer the evidence given by the Applicant to the evidence given by Ms Jenkins in respect of this issue. In particular I accept
the Applicant�s evidence that the offers of computer positions made to him on 28 June and 4 September 2000 was work that he
was not qualified to carry out. The Applicant gave his evidence in a straightforward manner and was not shaken in cross
examination. I did not find Ms Jenkins� evidence to be satisfactory for the following reasons�

(a) Ms Jenkins contended in her evidence that she knew the Applicant would still want some role in administration
and that it was possible that the Head of Learning Technologies position could have become part of the executive
if the Applicant had accepted the position. However her evidence in relation to this issue is contrary to her advice
to the Applicant in her letter dated 4 September 2000. In that letter she stated in relation to the 2001 Executive
that the �College Executive will comprise the Principal, Dean of Students and Staff, Business Manager, Head of
Barclay House, Development Officer and Registrar�;

(b) Ms Jenkins conceded in her evidence that in relation to the International Computer Driver�s Licence Program that
the Applicant would have needed training. She, however, did not make any offer of training;

(c) Ms Jenkins contended that if the Applicant was of the view that he was not qualified to undertake the role of Head
of Learning Technologies that the role could have been reshaped to suit his capabilities. However Ms Jenkins did
not raise this with the Applicant.

41 In accepting the Applicant�s evidence in respect of the positions offered to him, I accept the submission made on his behalf
that at no material time did the Respondent make an offer of work that could be objectively viewed as adequate alternative
employment.

Reasonable Notice
42 In deciding what is reasonable notice depends upon the circumstances of the case. One of the factors referred to by the learned

authors in Macken, McCarry & Sappideen�s, The Law of Employment is the expected time it would take the employee to
obtain alternative employment. That factor is important in this case. It is well known to this Commission that teaching
positions for one year are advertised in the previous year. Such jobs are advertised from the end of Second Term until the
beginning of Fourth Term of the previous year. In this case although the notice given by the Respondent to the Applicant on
28 June 2000 could not operate at law whilst the Applicant was on long service leave (The Hospital Employees� Industrial
Union of Workers of WA v Chief Secretary of Western Australia (1931) 11 WAIG 105, McSharer v Hospital Employees�
Industrial Union of Workers (1975) 54 WAIG 1545 and Amalgamated Metal Worker� and Shipwrights Union of Western
Australia v Multicon Engineering (WA) Pty Ltd (1980) 60 WAIG 1055), the Commission cannot disregard the fact that the
Applicant received confirmation on that date of an assumption made by him at a much earlier time that he would not be
returning to the position of Dean of Studies in 2001. I am of the view that the notice was reasonable in the circumstances, as it
enabled the Applicant an opportunity to seek alternative employment. If I am wrong about that, then it is my view that
although the requirement to make a severance or redundancy payment is distinct to a period of reasonable notice, when regard
is had to the fact that the Applicant was at law given notice from the end of term 3 and when regard is had to the quantum of
the award of redundancy pay, no separate award should be made for pay in lieu of notice.

Redundancy Pay
43 It is agreed that when the Applicant�s employment terminated he had accrued 333 paid sick days which were non-transferable.

Mr Smith on behalf of the Respondent conceded that if the Commissioner were to make an award for redundancy pay it should
be at the higher end of the scale. The Applicant was employed by the Respondent for 27 years. The Applicant says he should
be awarded two weeks pay for each year of service being $69,397.27 calculated at 54 weeks at $66,827. In light of the
Respondent�s concession I will make an order that the Respondent pay the Applicant $69,397.27 as redundancy pay.

_________

2002 WAIRC 05232
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS GEORGE SWINGLER, APPLICANT
v.
METHODIST LADIES COLLEGE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1525 OF 2001
CITATION NO. 2002 WAIRC 05232
_________________________________________________________________________________________________________

Result Claim for contractual benefits made out. Order made that the Respondent pay the Applicant
$69,397.27.

Representation
Applicant Mr S P Kemp of counsel and with him Mr I F Tait of counsel
Respondent Mr G Smith of counsel and with him Ms M Power
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Kemp of behalf of the Applicant and Mr Smith on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that the Respondent denied the Applicant a benefit under his contract of employment; namely
redundancy pay;

(2) ORDERS that the Respondent pay to the Applicant the sum of $69,397.27 within seven days of the date of this
order;

(3) ORDERS that the Application be and is otherwise hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05101
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSALEEN TWYFORD, APPLICANT
v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05101
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford, on her own behalf
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This application is made pursuant to section 29 (1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant Ms

Rosaleen Twyford alleges that she was unfairly dismissed on 22 October 2001 by Mr Chris Fowler, the Managing Director for
the respondent. The respondent was not present at hearing albeit he was present at a conciliation conference on 15 January
2001 at which time the matter did not settle. At that time the Commission instructed the respondent to file a notice of answer
and counterproposal within two weeks of the conference. The Commission left the parties to negotiate the claim and for the
applicant to advise by the following week whether the negotiations had been successful or whether the matter should be
referred to hearing. These negotiations were not successful and the matter was referred to hearing. Notices of hearing were sent
to the addresses on record on 5 February 2002.

2 The applicant says she was employed as a Travel Consultant/Manager for the respondent from 1 February 2001 to 22 October
2001. In her employment her main duty involved the booking of international and domestic accommodation. As a travel
consultant she received a wage of $420 net per week. Her claim is for 10 weeks compensation for �unfair dismissal and the
stress I have been under�.

3 Ms Twyford says that in February 2001 she was an employee of Travel Shop and worked as a travel consultant. Mr Fowler
was looking to take over the business and interviewed all employees of Travel Shop in 2001. At that stage she was working in
the Karrinyup shop and she says Mr Fowler offered her a continuing position as a Travel Consultant with Travel Centre. She
continued to be paid by Travel Shop and on 1 July 2001 she says that Travel Centre commenced paying her. Exhibit RT6 is her
bank statement which displays a deposit by Travel Centre on 27 July 2001 of $844.45 which she says was her fortnightly pay.

4 The letter of termination which Ms Twyford received from Mr Fowler on 22 October 2001 reads as follows�
�22 October 2001
Ms R Twyford
Travelcentral Floreat
Dear Ros,
It is with much regret that we have made the decision to make a number of staff redundant with immediate effect.
The past couple of months have been trying on Travelcentral as we have attempted to resolve ongoing settlement issues.
Add to this the industry decline due to September 11 and Ansett�s demise and it has become obvious that if we are to be a
long-term player in the retail travel market then we have to adjust costs to match income accordingly.
The directors have made the decision that employees from the Floreat store will leave the company effective immediately.
TravelCentral has processed your final salary including pay for the past fortnight, one week�s redundancy and annual
leave that are owed.
We hope that when world peace, a second competitive domestic airline and stability within the market returns we are once
again able to offer you employment.
I thank you for your service with Travelcentral and wish you good luck in your future endeavours.
Yours Sincerely
Chris Fowler
Managing Director� [Exhibit RT2]
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5 Ms Twyford was coherent and consistent in her evidence and I consider very credible. Her evidence is that the company Travel
Shop operated 7 shops and she worked for that company from February 1999 to January 2001. In February 2001 Mr Fowler
interviewed staff with a view to taking over the business. At that stage she was a consultant in the Karrinyup shop. She had
expressed interest in going to a management position and on 13 September 2001 she took on such a role in the Floreat shop.
On 28 September 2001 she went for a short holiday and on return on 8 October 2001 an audit was being undertaken at the
Floreat store. On 9 October 2001 she was advised that the Floreat store was to be closed. She was then told to go to the
Booragoon store and on 11 October 2001 she was told there were no manager�s position as the Floreat store was to be closed.
She says Mr Fowler offered her the choice of redundancy or a consultant position with another store and after consideration
she decided to accept the consultant position at another store as she had not been the Manager at Floreat for long. That store
was to be the Whitfords store and she was to start on 14 October 2001. This was arranged in discussion with the Manager of
that store, Debbie. On 12 October 2001 the Ministry of Fair Trading closed the shops and they were due to reopen on
22 October 2001. She attended for work on the morning of 22 October 2001 and proceeded to work. She was telephoned at
9.30am by Mr Fowler who indicated that he was sorry he had not called her the previous week but the staff from the Floreat
store were to be made redundant. She queried this decision with him in light of her experience and sales record and her loyalty
to the company. She advised him that in her view another person had started after her and was not as experienced as her.
Ms Twyford asked Mr Fowler to think about his decision which he agreed to and would call her back. She telephoned him
again that day about 1pm and he indicated he had not changed his mind and suggested that she was welcome to leave either
there and then or at 5pm that day. Given this discussion Ms Twyford decided to leave at that time. Ms Twyford later asked him
for a reference which she then had to chase up. She was paid her annual leave, her entitlements, and it would appear one
week�s redundancy [Exhibit RT2]. Ms Twyford did not appear sure about this latter point. Three weeks after her termination
she says �another person� was employed as a Senior Travel Consultant with Whitfords and a week after her termination
another employee left Travel Centre due to stress.

6 Ms Twyford says that another employee left one week after her and, three weeks after she was terminated, another employee,
Grant, was employed as a Travel Consultant for Travel Centre. She also references an advertisement for a Senior Travel
Consultant with Travel Centre advertised in the West Australian on 15 December 2001 [Exhibit RT3].

7 It would appear on the evidence uncontested and which I accept as credible that Ms Twyford was led to believe that she had a
continuing role, not as a manager, but as a Travel Consultant in the Whitfords store. Having accepted and commenced this role
she was then telephoned on the day she commenced to advise her that she had been redundant. There was no discussion of
alternatives which on the evidence would seem to have been available; perhaps not that time but shortly thereafter. Ms
Twyford does not contest that the Floreat store had to close. Her contention is that, if there was to be a redundancy, it should
not have been her. The evidence is that Mr Fowler had made his decision to make Ms Twyford redundant some time earlier
than 22 October 2001 and recognised that he should have called her the week prior. There seems to have been little thought
given to whether Ms Twyford should have been made redundant or some other employee in the consultant�s role. Certainly
there is no evidence to the contrary. On the face of this the respondent has not complied with the requirements of s.41 of the
Minimum Conditions of Employment Act 1993. Ms Twyford was only a matter of less than two weeks earlier offered the
alternative of a redundancy or consultancy role. She says she had purchased a car in the intervening period based on this offer.
Given all the circumstances I find that Ms Twyford was not given a fair go in the handling of her termination (Undercliffe
Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385). I would find that Ms Twyford was unfairly dismissed by the respondent on 22 October 2001.

8 The applicant has sought to mitigate her loss [Exhibit RT4] is a bundle of letters in reply to applications she has made. She
says she has not been able to obtain employment since her termination. I am convinced that reinstatement is not practicable.

9 Ms Twyford references a series of monthly commission statements [Exhibit RT5], however, these cease on 21 January 2001,
that is sometime before her termination. On her evidence Travel Shop was in some difficulty given an audit that was
undertaken and the closing of the business by Ministry of Fair Trading for approximately a week. All of this was a preliminary
to the changeover from Travel Shop to Travel Centre. Given this, and given the lack of evidence concerning commission, I do
not include any commission in calculation of her remuneration.

10 The position from which Ms Twyford was terminated was Senior Travel Consultant at Whitfords shop. This is the position she
says she accepted after discussion with Mr Fowler and to which she reported for work on 22 October 2001. I accept this
evidence and find that that was the position she held at the time of termination. Given that the remuneration upon which any
calculations are based should be $420 net per week. Ms Twyford�s claim is for 10 weeks compensation. Given my finding in
relation to unfair termination, the fact that she has mitigated her loss and I am convinced that reinstatement is not practical I
would award her the full amount as claimed. That calculation will be 10 weeks pay by $420 net, that is a total of $4,200 net. I
will order accordingly.

_________

2002 WAIRC 05386
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSALEEN TWYFORD, APPLICANT
v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05386
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford
Respondent Mr C Fowler
_________________________________________________________________________________________________________
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Supplementary Reasons for Decision
1 This application was heard on 8 March 2002. The parties to the application were advised by the Commissioner�s Associate on

26 March 2002 that Reasons for Decision would issue on the following day, being 27 March 2002. Both parties were
uncontactable and the advice was in the form of a message left on their respective answering machines.

2 The parties were forwarded under a covering letter of 27 March 2002 a copy of the Reasons for Decision and Minute of
Proposed Order. The letter directed the parties to respond by 3 April 2002 as to whether they sought to speak to the proposed
order.

3 On 28 March 2002 Mr Chris Fowler, Managing Director, of the respondent contacted the Commissioner�s Associate to advise
that he had received a garbled message in regards to the application. It was explained to Mr Fowler that the matter had been
listed for hearing, heard and determined in his absence and that the Reasons for Decision had issued the previous day. Mr
Fowler stated that he had no knowledge of the hearing and had not received a notification. Mr Fowler requested a copy of the
reasons to be faxed to him, on (03) 9879 2409 and confirmed the address of 10 Sussex Street Ringwood, Victoria, 3134. The
Reasons for Decision and Minute of Proposed Order were faxed to him that day.

4 On 3 April 2002 by facsimile Mr Fowler advised the Commission in the following terms�
03 April 2002
Mr Cordell Jackson
Associate to Commissioner S Wood
Industrial Relations Commission
AXA Centre
111 St Georges Terrace
Perth WA 6000
Dear Mr Jackson,
RE:  Alleged Unfair Dismissal Rosaleen Twyford v TravelCENTRAL PTY LTD
Thank you for your correspondence faxed to me on the 28th of March 2002 with regard to the findings of the commission.
I am disappointed at the finding particularly as Trave1CENTRAL was at no time alerted to the fact that a hearing date had
been fixed and was therefore unable to represent itself at the hearing.
After sitting at a reconciliation hearing in January 2002 I was informed that if a compromise or negotiation could not be
reached between the parties that a letter would be forwarded to me announcing a hearing date. I was informed that this
hearing would not be before May 2002.
I request that Trave1CENTRAL�s side of this case be heard at the earliest convenience of the commission.
Trave1CENTRAL has not, in it�s view, caused the unfair dismissal of any staff, TravelCENTRAL did not purchase nor
take over the store at Floreat. It was closed by my previous employers, Travelshop.com.au LTD and was not part of the
purchase agreement.
As this occurred just 2 weeks after September 11th and our core revenue stream disappeared, something the industry is
still trying to remedy, we were simply not in a financial position to accommodate the staff from the Floreat store.
Given the option of replacing staff within Whitfords and Karrinyup stores, the managers decided to keep their staff intact
rather than emply Ros. Ros�s history within the stores was chequered in that she was not able to communicate
comfortably with other members of staff� arguments and rudeness were frequent.
I am in Perth from 15 to 18 April and would appreciate an opportunity to discuss this matter then.
Yours faithfully
Chris Fowler
Managing Director

5 On 12 April 2002 the Commissioner�s Associate advised Mr Fowler by telephone that a copy of the transcript would be
forwarded to him and that should he wish to make any submission in regards to the matter to do so by close of business Friday,
19 April 2002. In response Mr Fowler requested that copies of notices and confirmation facsimile sheets be forwarded to him.
The Commission again verified Mr Fowler�s contact details of 10 Sussex Street Ringwood, Victoria 3134 and facsimile
number of (03) 9879 2409. The transcript and the information requested were forwarded to Mr Folwer by facsimile and
ordinary post under a covering letter dated 12 April 2002 at 09:35am WST.

6 The Commission verified that the notice of hearing had been sent to the correct address on record as had the notice of
conference, which Mr Fowler had earlier attended. This is the address which Mr Fowler confirmed on 28 March 2002. The
notice of hearing had also been faxed to Mr Fowler on 5 February 2002 and the facsimile confirmation verifies that the
transmission went through successfully.

7 No response has been received from Mr Fowler to the letter of 12 April 2002. Mr Fowler was properly notified of the hearing
on 8 March 2002. I consider there is nothing in Mr Fowler�s letter of 3 April 2002 and no other submission sufficient to
warrant any further consideration of the Reasons for Decision issued on 27 March 2002. The applicant has not sought to speak
to the proposed order. I would therefore issue the order.

_________
2002 WAIRC 05385

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROSALEEN TWYFORD, APPLICANT

v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05385
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms R Twyford on her own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Rosaleen Twyford, was harshly and unfairly dismissed by the respondent on the
22 October 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $4,200.00 to

Rosaleen Twyford.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

CONFERENCES—Matters arising out of—
2002 WAIRC 05255

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO/S. C 56 OF 2002
CITATION NO. 2002 WAIRC 05255
_________________________________________________________________________________________________________
Result Interim order issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes of counsel
_________________________________________________________________________________________________________

Interim Order
WHEREAS on 20 March 2002 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial Relations
Act, 1979;
AND WHEREAS on 27 March 2002 the Commission convened conferences at Newman between the parties pursuant to s 44 of the
Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was informed that the applicant and the respondent were in dispute as to a
proposed transfer of shift for a member of the applicant Mr Shane Cusack from B shift to D shift in the ore processing department
at the respondent�s Mt Newman operations;
AND WHEREAS the Commission, after having heard the parties and having endeavoured to assist the parties to reach agreement
on the matters in dispute and having considered the terms of the relevant industrial instruments applicable to the parties was of the
view that in all the circumstances, it would issue a recommendation to the parties in order to endeavour to expeditiously resolve the
dispute;
AND WHEREAS the Commission was advised that the applicant had not accepted the Commission�s recommendation that Mr
Shane Cusack transfer from B shift to D shift in the respondent�s ore processing department in Newman on and from the next
rostered shift pending the hearing and determination of the matter and that the parties were still in dispute as to the matter;
AND WHEREAS a further conference pursuant to s 44 of the Act was convened on 5 April 2002 in Perth with the Commission
being further informed of the matters in dispute and at which conference the applicant sought interim orders that the status quo
apply until the hearing and determination of the matter in accordance with the unregistered Industrial Relations Agreement
(1997 As Amended) (�the Agreement�) with the respondent seeking interim orders consistent with the Commission�s earlier
recommendation;
AND WHEREAS at the conclusion of which conference the parties were directed to report back to the Commission by 8 April
2002 as to the outcome of matters raised in the conference on 5 April 2002 in an endeavour to resolve the matter and if not resolved
the Commission would issue interim orders;
AND WHEREAS by correspondence of 8 and 9 April 2002 the respondent and applicant respectively advised of their positions to
the effect that the matter had not been resolved and that interim orders were sought by each of them as set out above;
AND WHEREAS the Commission, after having regard to all of the matters raised by the parties in their submissions, having
endeavoured to assist the parties to reach agreement on the matters in dispute, having considered the issues and the relevant
provisions of the Agreement in particular clause 3.0 thereof is of the opinion that the while the status quo may have applied from
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the time the grievance was raised by Mr Cusack on or about 21 February 2002 in accordance with the Agreement and if so the
respondent�s direction of 15 March 2002 was contrary to such a state of affairs the Commission is of the view that once seized of
the matter, it possesses jurisdiction and power pursuant to s 44 of the Act to exercise a discretion in relation to the matter the subject
of the dispute;
AND WHEREAS the Commission is of the opinion that there will be a deterioration in industrial relations between the parties in
the event that an interim order does not issue until arbitration resolves the issues in dispute and that an interim order in the terms
proposed will facilitate the hearing and determination of the matter;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Industrial
Relations Act, 1979 hereby orders�

1. THAT on and from the first available rostered shift Mr Shane Cusack transfer from B shift to D shift pending the
hearing and determination of this matter by the Commission.

2. THAT the applicant or the respondent may, on giving 24 hours notice to the other, apply to the Commission to vary,
revoke or otherwise set aside the terms of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05256
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD, FIRST RESPONDENT
BHP DIRECT REDUCED IRON PTY LTD, SECOND RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO. C 71 OF 2002
CITATION NO. 2002 WAIRC 05256

Order
WHEREAS on 5th April 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers �
Western Australian Branch (the Union) applied for a conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act)
over a dispute it said exists at the Boodarie Iron Ore Operations (the work place) over a refusal by BHP Direct Reduced Iron Pty
Ltd (the Second Respondent) to allow the Union�s authorised official, Mr Brett Davis, to access the work place; and
WHEREAS at a conference held on 11 April 2002 the Union told the Commission that on 28th March 2002 Mr Davis was notified
by the Second Respondent that he would not be allowed access to the work place unless certain conditions are met including that he
submit a negative drug and alcohol test result prior to entry and agrees to submit to further intermittent and random tests on all
future work place visits; and
WHEREAS the Commission was told by Mr R. Lilburne (of Counsel) who appeared for the Second Respondent that the action of
the Second Respondent was in enforcement of a policy known as the Fit For Work Policy and Procedures and that notwithstanding
a right of entry granted by law to a variety of officials that it was entitled to deny entry if such official declined to comply with the
Fit For Work Policy and Procedures; and
WHEREAS at the conference the Commission was unable to resolve the dispute and decided that the question of whether the
Fitness For Work Policy of the Second Respondent should override a right of entry granted to Mr Davis by virtue of the Transfield
Maintenance HBI Agreement 2000 ought to be subject to arbitration and until that arbitration is completed that the Second
Respondent should allow entry to the site of Mr Davis without compliance with the Fitness For Work Policy; and
WHEREAS the Commission has decided to refer the question in dispute for arbitration and in the interim to make an order that the
Second Respondent should allow Mr B. Davis entry to site.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby order�

THAT until the matters referred in CR71 of 2002 are determined that BHP Direct Reduced Iron Pty Ltd should waive
the application of its Fit For Work Policy as it might apply to Mr Brett Davis until such time as the matter referred for
arbitration is determined.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 05357
BREAKDOWN IN NEGOTIATIONS FOR NEW INDUSTRIAL AGREEMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS

OF WESTERN AUSTRALIA, APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. C 64 OF 2000
CITATION NO. 2002 WAIRC 05357
_________________________________________________________________________________________________________
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Result Consent order
Representation
Applicant Mr R Murphy
Respondent Mr S Heathcote as agent
_________________________________________________________________________________________________________

Order
WHEREAS the parties entered into a consent agreement on 9 November 2000 in matter No C 64 of 2000 entitled the Kirin
Australia Enterprise Agreement 2000; and
WHEREAS the agreement stipulated an expiry date of one year from the date of the Commission�s order; and
WHEREAS the parties obtained an extension by consent until 31 December 2001; and
WHEREAS the parties obtained a further extension by consent until 30 March 2002; and
WHEREAS the parties by correspondence dated 18 April 2002 sought a consent order to extend the period of operation of the
agreement until 30 June 2002;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial Relations Act,
1979, and by consent, hereby orders�

THAT the period of operation be extended, by consent, until 30 June 2002.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05306

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
FIELDWAY ENTERPRISES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. CR 277 OF 2001
CITATION NO. 2002 WAIRC 05306
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr M. Cox (of counsel)
Respondent Mr M. Jensen (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim by the union is that Mr Davis was unfairly dismissed from his position on the Panorama Building Construction Site

in Adelaide Terrace, Perth on a date in November 2001. He was telephoned at approximately 5:00pm by a site supervisor Mr
Capelli and advised that the company had received allegations made against him that he had been selling drugs. He denied the
allegations. He was told that he should pack up his tools, leave the site and collect the tools tomorrow. His evidence in this
Commission is that he has never offered to sell or supply drugs. He tenders in support a drug analysis report which shows that
on 14 March 2002 no drugs were detected in his system. He has no convictions for any drug related offences. He also tendered
copies of two testimonials.

2 As Mr Davis was dismissed by reason of allegedly offering drugs, the Commission required the respondent to lead its evidence
first: Shire of Esperance v. Mouritz (1991) 71 WAIG 894 (IAC); Winkless v. Bell (1986) 66 WAIG 847 at 848; Federated
Brick Tile and Pottery Union v. Bristile Limited (1982) 62 WAIG 2926 at 2928; Pastrycooks Employees, Biscuit Makers
Employees & Flour & Sugar Goods Workers Union (NSW) v. Gartrell White (1990) 35 IR 70 at 83. The evidentiary onus lies
on an employer where it is alleged that the employee committed an act of misconduct and it is of little significance whether or
not Mr Davis was dismissed with, or without, payment in lieu of notice: Re Railway Appeal Board; ex parte WAGRC (1999)
21 WAR 1 per Malcolm CJ at 21.

3 The respondent first called evidence from two employees on site. Mr Clarke, a ceiling fixer stated that shortly before the
Melbourne Cup, Mr Davis had approached him offering a laptop computer for sale. After smoko on that day, Mr Davis told
him he could get hold of some �whiz� (amphetamine). Mr Clarke asked him for how much and Mr Davis informed him it
would be an eight ball, $700. Mr Clarke says that he stated that he would let Mr Davis know but that he was not interested.

4 His further evidence is that the day after the Melbourne Cup he was working in a room and Mr Davis came in and showed him
a sachet containing a yellow/white mixture. He states that Mr Davis said: �This is an eight ball�. Mr Clarke said he was not
interested.

5 Mr Clarke�s evidence is that he believed that the incident could have been overseen by a plumber working nearby and
accordingly he decided to report the incident to his employer.
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6 Mr Clarke conceded in cross-examination that during an earlier discussion with Mr Davis, Mr Clarke had boasted that he was
the fastest ceiling fixer on site and that Mr Davis had laughed at him for it, but he was not offended by Mr Davis doing so. He
denied that his story was a complete sham.

7 The respondent�s second witness was Mr Jones who is an apprentice under the WA Group Training Apprenticeship Scheme
and who is also employed on the site. He states that at a discussion between him and Mr Davis, Mr Davis stated that if any
�speed is wanted, come and see me�. Subsequently, he was approached by the site manager Mr Meagher who asked him
whether or not he was aware of anyone offering drugs on site. Mr Jones replied that he was not. Mr Meagher then asked
whether Mr Davis had offered drugs. Mr Jones� evidence is that he believed that Mr Meagher already knew about his
conversation with Mr Davis so he repeated what Mr Davis had said to him.

8 At Mr Meagher�s request Mr Jones then went to see the on-site union representative, Mr Simpson. On the way back, Mr Jones
saw Mr Clarke because he was then worried. He states that Mr Clarke told him: �Listen, Aaron, don�t worry about it. Just - -
don�t stress about anything. Just tell the truth and you�ll be right�. Mr Jones stated that �a few days after the incident�, he also
told Mr Capelli what he had told Mr Meagher.

9 In cross-examination, Mr Jones denied that he was making the matter up. Mr Jones also admitted that he had a previous
conviction for drunk driving and failing to stop when called upon.

10 The respondent then called evidence from Mr Capelli. His evidence is there are approximately 140 employees on site. Mr
Capelli received a telephone call from Mr Hayes, the manager, asking him to find out whether some allegations made about Mr
Davis were true or not. Mr Capelli spoke to both Mr Clarke and Mr Jones that afternoon. Mr Capelli spoke to the relevant shop
steward, Mr Simpson, about the issue. Mr Capelli reported to Mr Hayes that he understood that Mr Davis had been dealing in
drugs on the statements of Mr Jones and Mr Clarke. Mr Capelli was told by Mr Hayes to speak to Mr Davis. He did so about
5:00pm on that day. Mr Davis denied the allegation and said that he did not know anything about it. Mr Capelli told him not to
turn up for work the next day.

11 In cross-examination, Mr Capelli stated that he had also canvassed four to five other people on site. However, he got the
impression that others did not wish to be involved and so his decision to dismiss Mr Davis had been based upon the statements
of Mr Jones and Mr Clarke and upon Mr Davis simply denying the allegation.

12 The respondent�s final witness was Mr Hayes. Mr Hayes had received a telephone call from Mr Meagher regarding the
allegation brought to him by Mr Jones and Mr Clarke. Mr Hayes phoned Mr Capelli and asked him to speak to some of the
employees on site. Mr Meagher phoned back with Mr Clarke present and Mr Hayes spoke to Mr Clarke on the telephone.
Mr Hayes stated to Mr Clarke: �This is extremely serious�, and, �Is this true, what you say�, and Mr Clarke said, �Yes�. Mr
Hayes said, �You�ll stand up in court�? Mr Clarke said, �Yes�.

13 Mr Hayes� evidence is that he then phoned the shop steward Mr Simpson. He told him the information he had and asked for
the union�s policy �on dealing drugs�. He states he was told the union was �not having it� and was he sure? Mr Hayes then
replied that he was �100% sure� and he said to the union: �I�ll leave it up to you. You tell me what to do�. His evidence is that
20 minutes later Mr Simpson rang back and said that Mr Hayes �would have to do what he had to do�.

14 Mr Hayes stated initially that he told Mr Capelli to �tell the guy he was no longer required� but next said that he asked Mr
Capelli to �put it to him but I�ve got these guys that are prepared to stand up in court�. In cross-examination, Mr Hayes
conceded that it is his decision whether someone is dismissed for disciplinary reasons. The respondent�s case then closed.

15 The union called Mr Davis to give evidence. His evidence is that he was attempting to sell a laptop computer which belonged
to the son of a friend of his. He denies the evidence of Mr Clarke and did not offer to sell or supply any drugs. He did not work
with Mr Clarke. He does not know why Mr Clarke would have invented the allegation against him. He had worked with Mr
Jones for only two or three days.

16 The union then called Mr Boyle as a witness. Mr Boyle had been working with Mr Davis at the time of the dismissal. Mr
Boyle stated that he had known Mr Davis for 10 years �on and off� through ceiling fixing work and that they have had �a
drink� together at the Sandringham Hotel. He stated that in all the time he had known him, he could not recall Mr Davis ever
offering drugs to him nor anyone else. Mr Boyle was not cross-examined on his evidence. The union case then closed.

Conclusion
17 Where an employer dismisses an employee for suspected misconduct it is not necessary for the employer to show that the

employee was guilty of the misconduct alleged. It must show that following a proper enquiry there were �reasonable grounds
for believing on the information available at that time that the employee was guilty of the misconduct alleged and that, taking
into account any mitigating circumstances either associated with the misconduct or the employee�s work record, such
misconduct justified dismissal (Bi-Lo Pty Ltd v. Hooper (1992) 53 IR 224 at 229-230 as cited with approval in Western Mining
Corporation v. AWU (1997) 77 WAIG 1079 at 1084).  If the employer establishes its position then the onus moves to the
employee to show that dismissal for that reason was harsh oppressive or unfair.

18 As to whether there was a proper enquiry, the respondent, through Mr Capelli, did speak to both Mr Clarke and Mr Jones and
heard the story directly from them. Further, Mr Hayes (who has the responsibility to make decisions regarding dismissals)
spoke himself to Mr Clarke on the telephone. At that stage Mr Hayes stated that he was �100% sure�. He told Mr Capelli what
had happened and asked him to speak to �some of the guys� and to make 100% sure if it was true. I have no doubt that Mr
Hayes believed on the information available to him at that time that Mr Davis was guilty of the misconduct alleged. I am
further satisfied that the allegations made by Mr Clarke and Mr Jones respectively provided Mr Hayes with reasonable grounds
for believing that information.

19 However, the respondent was required to investigate the complaint as fully as the circumstances permit and to inform the
employee under suspicion precisely of the allegation and give him a fair and full opportunity to defend himself against the
allegation (see Sangwin v. Imogen Pty Ltd t/a Carleton Custom Upholstery (1996) 40 AILR 3-388; and see also Western
Mining Corporation Limited v. Australian Workers� Union, West Australian Branch, Industrial Union of Workers (cited
above). This required the employer not only to speak to the two employees who made the allegations but also to speak to Mr
Davis before reaching a decision.

20 Even if, as Mr Hayes states, the union told him that it did not oppose Mr Davis� dismissal, the respondent cannot delegate to
the union the responsibility it has as Mr Davis� employer to conduct a proper and fair enquiry and reach its own conclusions.

21 Mr Hayes required Mr Capelli to put the allegations to Mr Davis. Mr Capelli�s evidence is that he rang Mr Davis, identified
himself to Mr Davis and told him there had been allegations made against him of Mr Davis dealing in drugs. I accept his
evidence on this point as it is quite consistent with Mr Davis� evidence on the point. On behalf of Mr Davis, it was strongly
submitted that Mr Davis was not given a fair opportunity to respond to the allegations because he was given no details of when
the allegation was made, the dates the incidents were alleged to have occurred nor who made the allegations.
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22 However, I am far from satisfied that Mr Davis was not given enough information as the circumstances required. What was
necessary was for Mr Capelli to put precisely the allegations made and give Mr Davis a fair and full opportunity to defend
himself against the allegation. The allegations were quite straightforward: that Mr Davis offered to supply drugs. This was the
allegation put to him. I am not aware of an authority which would require Mr Capelli to identify the source of the allegations,
as Mr Davis apparently queried.

23 Further, I accept Mr Capelli�s evidence that if he had been satisfied by Mr Davis� response, he would have returned to Mr
Hayes to have Mr Hayes reconsider the position.

24 However, even if I assume for the sake of argument that Mr Davis should have been given more detail, that does not
necessarily mean his dismissal was unfair. Whether an employer has followed a fair procedure or not is but one aspect to be
taken into account (Shire of Esperance v. Mouritz (1991) 71 WAIG 891). What has to be demonstrated is that if the employer
had followed a correct procedure the outcome could have been different (Stead v. SGIO (1986) 161 CLR 141). The issue
becomes whether, if Mr Capelli had given Mr Davis particulars of the allegation, a different result could have occurred. While
the evidentiary onus on the respondent is based on the information available at that time, that question is to be answered on the
evidence as a whole. In this regard, the Commission has had the advantage of seeing and hearing the evidence of Mr Jones, Mr
Clarke and of Mr Davis himself.

25 In assessing the evidence of both Mr Clarke and Mr Jones, I found little in their evidence which would cause me to doubt their
credibility. In my view, Mr Clarke gave his evidence clearly and consistently. His evidence is not inherently incredible.
Similarly, while Mr Jones may not have been particularly articulate, I did not get the impression that he was lying in his
evidence. I take into account that he may have a conviction for drink driving and failing to stop, but that does not of itself make
him an untruthful person. I note that both witnesses denied the accusation against them that their evidence was a complete
sham. I believe they did so honestly.

26 Further, I did not gain the impression from both of them that they had colluded with each other. It was not suggested that they
had done so. Although I note Mr Jones� evidence that he saw Mr Clarke after he had seen Mr Simpson, any significance of this
meeting remained unexplored in the evidence. Further, overall their evidence is in some respects dissimilar. The evidence of
Mr Clarke is that he actually saw Mr Davis with a packet which he took to be of drugs. Mr Jones� evidence is not to the same
effect but rather that Mr Davis had indicated that he could be the source of drugs if Mr Jones was interested. It may be thought,
perhaps, that if there had been any collusion between them, their evidence would have had greater similarity.

27 Thus even though, as was pointed out on Mr Davis� behalf, Mr Clarke had showed at least some interest in amphetamines and
feared having been observed on site, and that this might provide an explanation for his fabricating an allegation against Mr
Davis, I am not persuaded that is the true explanation for his evidence.

28 In turn, I did not find the evidence of Mr Davis to be more persuasive than that of Mr Jones and Mr Clarke. Mr Davis gave his
evidence consistently and his character is certainly supported by the evidence of Mr Boyle, together with the character
evidence he produced. He denied Mr Clarke�s evidence that Mick Treloar was working in the unit with him. Mr Davis�
evidence was that he was working with Mr Boyle. Mr Boyle did say, in passing, that he was working with Mr Davis �at the
time he was dismissed� but the issue of Mr Treloar�s presence or otherwise was not put to him. I accept the fact that Mr Davis
and Mr Clarke differ on this point, although in the absence of any evidence from Mr Treloar, the difference cannot be resolved.

29 At the time Mr Capelli spoke to him, Mr Davis denied the allegations. He did so in these proceedings. My finding that the
evidence of Mr Davis was not more persuasive than the evidence of Mr Jones and Mr Clarke means that even if Mr Capelli had
given Mr Davis more particulars it could not be said on the evidence before the Commission that a different result could have
occurred. Accordingly, I am not satisfied that any deficiency in the respondent�s process means that Mr Davis� dismissal was
unfair.

30 Having heard Mr Davis� evidence I do not find he has shown his dismissal was unfair. The fact that he has no police record for
drug offences is not conclusive of anything other than that fact. Similarly, even though I accept that as at 14 March 2002 Mr
Davis returned a negative drug test I have not found that particularly helpful in deciding this issue.

31 For those reasons, the application will be dismissed and an Order now issues accordingly.
32 Given the evidence of Mr Davis, I think it is important that I state that this conclusion does not indicate in any way that Mr

Davis was involved in offering drugs for sale. It does not carry with it any implication that the Commission would have come
to the same conclusion as the respondent did when it dismissed Mr Davis. To that extent, I appreciate the evidence brought by
Mr Davis of his good character and lack of any police record relating to drug offences and even that when he was tested for
drugs he was found to be clear of them. However, those matters are not determinative of the issue which the Commission had
to decide.

33 Order accordingly.
_________

2002 WAIRC 05308
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
FIELDWAY ENTERPRISES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. CR 277 OF 2001
CITATION NO. 2002 WAIRC 05308
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant Mr M. Cox (of counsel)
Respondent Mr M. Jensen (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr M. Cox (of counsel) on behalf of the applicant and Mr M. Jensen (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
 (Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

CORRECTIONS—
2002 WAIRC 05315

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SHAUN LIAM DWYER, APPLICANT

v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05315
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 16 April 2002 issued in Application 1842 of 2001, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders-

THAT the Applicant�s claim under x.29(1)(b)(i) of the Act that he had been harshly, oppressively or unfairly
dismissed by the Respondent, is and will hereby be dismissed under Application 1842 of 2001 be amended to
read�

THAT the Applicant�s claim under s. 29(1)(b)(i) of the Act that he had been harshly, oppressively or
unfairly dismissed by the Respondent, is and will hereby be dismissed;

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 05259

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES NICOLE KRISTINE SHAW, APPLICANT

-v-
KIS AUSTRALIA BUSINESS MANAGEMENT CONSULTANTS P/L T/A ASA ACCOUNTING
SERVICES AUSTRALASIA, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. APPLICATION 1305 OF 2001
CITATION NO. 2002 WAIRC 05259
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr K Trainer as agent
Respondent Mr T Carmady
_________________________________________________________________________________________________________
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Order
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr T Carmady of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�
THAT there be a stay of proceedings in the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
2002 WAIRC 05365

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROBERT BOND CAMERON, APPLICANT

v.
DODSLEY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 22 APRIL 2002
FILE NO. APPLICATION 1566 OF 2001
CITATION NO. 2002 WAIRC 05365

Order
WHEREAS on 9th April 2001, Jackson McDonald, Solicitors for the Respondent, applied to the Commission for an Order that the
hearing of this matter listed for 24th April 2002 be vacated pursuant to s.27(1)(n), (o) and (v) of the Industrial Relations Act,
1979 on the grounds that the Applicant had failed to adequately comply with Orders made by the Commission on 13th March
2002 that he supply further particulars; and
WHEREAS on 15th April 2002 the parties were advised that the said application would be heard on Thursday, 18th April 2002; and
WHEREAS arrangements were made for the Applicant to appear by telephone at that proceeding; and
WHEREAS on 18th April 2002 the application proceeded by the Commission at which time the Respondent was represented by Ms
M. Power of Counsel and there was no appearance on behalf of the Applicant; and
WHEREAS after hearing from Ms Power the Commission decided that it would make Orders requiring the Applicant within
30 days to provide particulars in relation to the contract of employment, his claim for denial of contractual benefits and the claim
for unfair dismissal and further that he provide documents relating to expenses and telephone calls; and
WHEREAS the Commission decided that the Applicant would be granted 30 days to comply with the Orders and in the event that
he failed to comply or adequately comply with the Orders for further particulars that the Application would be listed for him to
show cause why the matter should not be dismissed.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT within 30 days the Applicant provide the following particulars and documents�
PARTICULARS
Contract of Employment
1. In respect of the alleged contract of employment (�the contract�), state whether it was oral or in writing.
2. If it was oral, specify�

(a) the parties who made the contract;
(b) what was said by each party;
(c) what date the contract was formed;
(d) what date the employment was to commence;
(e) how long the contract was to continue for;
(f) the pay rate;
(g) the basis of employment ie casual, permanent, limited term or other (specify);
(h) the hours to be worked;
(i) the terms in respect of travel allowance, site allowance, meals, accommodation, or other expenses;
(j) whether payment was to be by way of cash, cheque, or electronic funds transfer. If by electronic funds

transfer, specify which account it was agreed payment should be made into.
Claim for Denial of Contractual Benefits
3. In respect of the claim for $27,712.00�

(a) specify the amount of compensation sought (expressed in dollars) for
(i) alleged shortfall of wages for July and August 2001;
(ii) allegedly unpaid wages for 17 days worked in August 2001;
(iii) one week of pay in lieu of notice;
(iv) living expenses between the allegedly promised start date of 19 March 2001 and the

actual start date of 2 July 2001;
(v) deductions allegedly made from pay for work related telephone calls;
(vi) travelling expenses to site on engagement and to Perth on dismissal;
(vii) phone calls made to Respondent between the allegedly promised start date of 19 March

2001 and the actual start date of 2 July 2001;
(b) specify where in the contract the entitlement to each of these claims arises;
(c) specify which terms of the contract in each case have been breached and how.
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4. In respect to the cost of telephone calls allegedly deducted incorrectly from wages�
(a) identify which telephone calls were charged for as �personal� which should not have been. Specify

the dates, the person or company called, and the business purpose of the call.
5. Specify any other claims, and if so, what amount of compensation is sought.
Claim for Unfair Dismissal
6. In respect to the circumstances of the dismissal specify�

(a) the reason given for dismissal and by whom;
(b) why those reasons are unfair.

DOCUMENTS
Expenses
7. Provide copies of�

(a) receipts for all expenses claimed in respect of travelling to site;
(b) receipts for all expenses claimed in respect of allegedly delayed commencement of employment.

Telephone Calls
8. Provide an itemised schedule of telephone calls made to Respondent between the allegedly promised start date

of 19 March 2001 and the actual start date of 2 July 2001.
9. The Applicant is directed to serve his response to these Orders on the Respondent by the conclusion of 30 days

from the date hereof and to file a copy of the response in the Registry.
10. If the Applicant fails to comply with Orders No. 1 to 8 as directed in Order 9 hereof the Commission will list

the matter for the Applicant to show cause why the Application should not be dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
____________________

2002 WAIRC 05464
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WALTER PELLICCIOTTI, APPLICANT
v.
LIQUID ENGINEERING INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER  THURSDAY, 2 MAY 2002
FILE NO. APPLICATION 1822 OF 2001
CITATION NO 2002 WAIRC 05464
_________________________________________________________________________________________________________

Result Discovery Ordered
Representation
Applicant Mr S Lemonis (of Counsel)
Respondent Mr R Grayden (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr S Lemonis of counsel for the Applicant and Mr R Grayden of counsel for the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT each party shall give discovery of all relevant documents in their custody, power or possession on
affidavit by 6 June 2002, in particular the Respondent is to give discovery of classes of documents included
in the Schedule provided on behalf of the Applicant on 24 April 2002;

(2) THAT statements of evidence-in-chief be adduced by way of signed witness statements;
(3) THAT the Respondent file and serve its witness statements by 17 July 2002;
(4) THAT the Applicant file and serve his witness statements by 28 August 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05379
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 22 APRIL 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05379
_________________________________________________________________________________________________________
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Result Direction issued.
Representation
Applicant Mr O Moon as agent
Respondent Mr G Bull as agent
_________________________________________________________________________________________________________

Direction
HAVING heard Mr O Moon as agent on behalf of the applicant and Mr G Bull of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

THAT the respondent file and serve a notice of answer and counter proposal particularising the outstanding contractual
entitlements owed to the applicant, if any, by 26 April 2002.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05417
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WENDY MCINTYRE, APPLICANT
v.
ALINTA GAS LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 29 APRIL 2002
FILE NO/S. APPLICATION 2225 OF 2001
CITATION NO. 2002 WAIRC 05417
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Kane as agent
Respondent Mr A Noonan
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr A Noonan on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT each party shall give an informal discovery by serving its list of documents by 17 May 2002.
2. THAT inspection of documents shall be completed by 22 May 2002.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the applicant shall file and serve any signed witness statements upon which she intends to rely by 29 May
2002.

5. THAT the respondent shall file and serve any signed witness statements upon which it intends to rely by 14 June
2002.

6. THAT the parties file an agreed statement of facts by 13 June 2002.
7. THAT the parties have liberty to apply on short notice

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05347
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY JEAN CORINA WRAY, APPLICANT
v.
JEWEL ASSET PTY LTD (ACN 085 743 442) T/A OGGI BOUTIQUE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO/S. APPLICATION 75 OF 2002
CITATION NO. 2002 WAIRC 05347
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr C Fayle as agent
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr C Fayle as agent on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�
THAT there be a stay of proceedings in the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05268
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2002 WAIRC 05268
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr N Friedman of counsel
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr N Friedman of counsel for the applicant and Mr R Lilburne of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the applicant shall file and serve an amended notice of application by 30 April 2002.
2. THAT the respondent shall file and serve an amended notice of answer and counter proposal by 14 May 2002.
3. THAT each party shall give discovery on affidavit by 28 May 2002.
4. THAT inspection of documents shall be completed by 4 June 2002.
5. THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

NOTICES—Appointments—
APPOINTMENT

PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act,
Commissioner J L Harrison to be an additional Public Service Arbitrator for a period of two years from the 26th April 2002.
Dated the 26th day of April, 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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PUBLIC SERVICE APPEAL BOARD—
2002 WAIRC 05382

AGAINST THE DECISION TO SUSPEND WITHOUT PAY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAULINE JANE BINGHAM, APPLICANT
v.
A/DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT � CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR J KIRWAN � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 2 OF 2002
CITATION NO. 2002 WAIRC 05382
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS the application was set down for hearing and determination on the 15th day of March and the 4th day of April 2002; and
WHEREAS on the 22nd day of April 2002 the Appellant�s representative advised that the matter could close;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
on behalf of the

Public Service Appeal Board.
____________________

2002 WAIRC 05344
AGAINST THE DECISION TO TERMINATE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PATRICK ANTHONY BRENNAN, APPELLANT

v.
MR R FALCONER, COMMISSIONER OF POLICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR M BOWLER � BOARD MEMBER

DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. PSAB 5 OF 1995
CITATION NO. 2002 WAIRC 05344
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS by a letter dated the 4th day of April 2002 the Public Service Appeal Board directed the Appellant to advise it of his
intentions regarding the application by no later than 4.00pm on the 18th day of April 2002. Further, that given the amount of time
which had passed since the appeal was filed and his lack of advice to the Public Service Appeal Board as to his intentions to that
point, if he did not contact the Associate and advise of his intentions regarding the application by 4.00pm on the 18th day of April
2002 it would be assumed that he did not wish to proceed with the matter and an order of dismissal would issue; and
WHEREAS by 4.00pm on the 18th day of April 2002, the Appellant had not contacted the Associate as directed;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board.

____________________
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2002 WAIRC 05073
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
HEALTH DEPARTMENT OF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. PSAB 6 OF 2001
CITATION NO. 2002 WAIRC 05073
_________________________________________________________________________________________________________

Result Appeal pursuant to Section 80E discontinued by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS the appeal was set down for hearing and determination on the 25th day of March 2002; and
WHEREAS by an email dated the 20th day of March 2002 the Appellant�s representative sought leave to discontinuance the appeal;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this appeal be, and is hereby discontinued by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board

____________________

2002 WAIRC 05375
AGAINST THE DECISION FOR DISMISSAL FOR GROSS MISCONDUCT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PHILIP HENLEY, APPELLANT

v.
GERALDTON HEALTH SERVICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MR D HILL � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 1 OF 1999
CITATION NO. 2002 WAIRC 05375
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Appellant Mr J Tran (of Counsel)
Respondent Mr L Marrable
_________________________________________________________________________________________________________

Reasons for Decision
THE COMMISSIONER AND MR G EDWARDS
1 This appeal was lodged on 6 January 1999 and is made pursuant to s.80I of the Industrial Relations Act 1979 (�the Act�)

against the decision of the respondent said to have been made on 16 December 1998 to dismiss the appellant for gross
misconduct. The parties are agreed that prior to the dismissal the appellant was a government officer in accordance with s.80C
of the Act, and that the appellant�s employment was subject to a workplace agreement pursuant to the Workplace Agreements
Act 1993 (�the WA Act�).

2 The appellant submits that the Public Service Appeal Board (�PSAB�) has jurisdiction to hear this appeal on the basis that�
1. The appeal is against a decision that the appellant be dismissed (s.80I of the Act), not a claim of unfair dismissal

pursuant to s.29(1)(b)(i), s.7G of the Act, or s.8(1) or s.51 of the WA Act.
2. The appellant was not a party to a workplace agreement at the time he lodged the appeal. Therefore, in

accordance with s.43(4) of the WA Act, the workplace agreement between the parties no longer applied and any
limitation arising under the Act no longer applied.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 883

3 The respondent says that because of the terms of s.7 and s.7B of the Act, as parties to a workplace agreement, the appellant and
the respondent are not �employee� and �employer� for the purposes of the Act. Accordingly, an industrial matter does not arise
between them. For the PSAB to have jurisdiction, an industrial matter must arise.

4 The respondent also says that the appeal can be characterised as a claim of unfair dismissal. The WA Act provides for actions
for unfair dismissal to be brought to the Industrial Magistrates Court (s.8(1) and s.51(1) of the WA Act), or pursuant to s.7G of
the Act, �and not otherwise� (our underlining).

5 The respondent says that the PSAB has no jurisdiction to deal with the matter on those bases.
6 The PSAB�s jurisdiction is set out in s.80I of the Act. Section 80I(1)(e) is the relevant provision in this matter and it

provides�
�80I. Appeals

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine � 
�
(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management

Act 1994, by any Government officer who occupies a position that carries a salary lower
than the prescribed salary from a decision, determination or recommendation of the
employer of that Government officer that the Government officer be dismissed,

and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e).�
7 As noted by Fielding SC in Dragicevich v The Department of Resources Development (PSA 2 of 1999) the definition of

government officer �is simply a means of identifying a special class of employee�, and that the Public Service Arbitrator in
that case �has the powers normally invested in the Commission�. The PSAB is a constituent authority of the Commission, and
although the Act does not provide at s.80I that the PSAB�s jurisdiction is limited to dealing with industrial matters, the scheme
of the Act makes this clear. The PSAB has jurisdiction to deal with certain specified matters which are a subset of industrial
matters generally. The PSAB does not have jurisdiction to deal with matters which go beyond those specified industrial matters
which are set out within its jurisdiction. Accordingly, there is a requirement that there be or have been a relationship of
employer and employee for the PSAB to deal with the matter. As the appellant and the respondent were parties to a workplace
agreement at the time of the decision to dismiss, they were not employer and employee for the purposes of the Act, and hence,
no industrial matter arises. The only way in which a government officer bound by a workplace agreement could bring a matter
before the Commission in respect of his or her dismissal would be if the workplace agreement contained a provision for a
referral of a claim of harsh, oppressive or unfair dismissal to the Commission pursuant to s.7G of the Act. (see also Oliver v
CEO Goldfields Esperance Development Commission (1997) 77 WAIG 2819, and Thomas v CEO Ministry of Fair Trading
[2001 WAIRC 04042])

8 The Form 10, which is the basis of the appeal before the PSAB, as lodged shows that this is an appeal against the decision
regarding �dismissal for gross misconduct�. The Form 10 sets out the only ground on which the appellant relies as being
�appropriate opportunity was not provided to answer allegations made. Thereby denying natural justice� (sic). This makes
clear that the appeal is not against the lawfulness of the dismissal but relates to natural justice that is an aspect of unfairness.
Accordingly, it can readily be characterised as a claim of unfair dismissal.

9 Section 18 of the WA Act says�
�18. Implied provision as to unfair dismissal

(1) There is implied in every workplace agreement a provision that the employer must not unfairly,
harshly or oppressively dismiss from employment any employee who is a party to the agreement.

(2) The provision described in subsection (1) is enforceable under section 51 of this Act or under
section 7G of the Industrial Relations Act 1979, as the case may be, and not otherwise.

(3) A workplace agreement must not exclude the operation of subsection (1) and to the extent that it
purports to do so it is of no effect.�

10 The appellant argues that because the appellant�s employment was terminated, and s.43(4) of the WA Act provides that the
workplace agreement between them terminated at that point, therefore the terms of the agreement no longer apply. This is not
valid. The WA Act provides that the terms of an agreement which are to apply after the cessation of employment are still
binding (s.14(3) of the WA Act). Further, if the situation was as the appellant suggests, then s.18 of the WA Act, which
provides that there is an implied term in each agreement that employees not be unfairly dismissed and to enforce that implied
provision pursuant to s.51 of the WA Act or s.7G of the Act as the case may be, and not otherwise, would be meaningless.

11 In all of the circumstances, we would conclude that the PSAB does not have jurisdiction to deal with this matter on the basis
that there is no industrial matter, and further, that there are specific provisions for dealing with claims of unfair dismissal, as
this can be characterised, and accordingly, that is the manner in which the claim ought to have proceeded. We would dismiss
the appeal.

MR D HILL
12 I agree with the reasons of the Chairperson and wish to add an additional comment. This is yet another matter that has come

before an Appeal Board that has failed on the preliminary point of jurisdiction. This again highlights the complexity inherent in
three separate pieces of legislation, the Workplace Agreements Act 1993, the Industrial Relations Act 1979 and the Public
Sector Management Act 1994 that operating together have deprived a Government Officer the opportunity to pursue their
application in relation to the fairness or otherwise of the decision to terminate their employment contract.

13 This is indeed regrettable and is in my view clearly contrary to the objects of each of the pieces of legislation. Additionally, I
am sure it was not the intention of those who drafted the legislation. Whilst legislation currently before the Western Australian
Parliament if passed will remove the impact of the Workplace Agreement Act, there remains in my view a need to clarify the
rights of Government Officers under both the Industrial Relations Act and the Public Sector Management Act. In my view it
would be preferable that in relation to industrial matters all such provisions were contained in the Industrial Relations Act thus
providing a clear and unequivocal appeals process.

14 For the reasons outlined by the Chairperson this Appeal must be dismissed due to lack of jurisdiction.

_________
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2002 WAIRC 05376
AGAINST THE DECISION FOR DISMISSAL FOR GROSS MISCONDUCT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PHILIP HENLEY, APPELLANT

v.
GERALDTON HEALTH SERVICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MR D HILL � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 1 OF 1999
CITATION NO. 2002 WAIRC 05376
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Tran (of Counsel) on behalf of the appellant and Mr L Marrable on behalf of the respondent, the Public
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed for want of jurisdiction.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board

____________________

2002 WAIRC 05358
AGAINST THE DECISION TO TERMINATE MADE ON 19 JANUARY 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIANE KAY RILEY, APPELLANT

v.
CHIEF EXECUTIVE OFFICER, NURSES BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR M WARNER � BOARD MEMBER

DELIVERED MONDAY, 22 APRIL 2002
FILE NO. PSAB 5 OF 2001
CITATION NO. 2002 WAIRC 05358
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS by an email dated the 16th day of April 2002 the Appellant�s representative sought to discontinue the matter;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board
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GENERAL ORDER—
2002 WAIRC 05596

TO GIVE CONSIDERATION TO THE NATIONAL WAGE CASE DECISION (SAFETY NET REVIEW � WAGES)
DATED 1 MAY 2000

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES (COMMISSION�S OWN MOTION), APPLICANT

v.
TRADES AND LABOUR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA, MINISTER FOR LABOUR RELATIONS, RESPONDENT

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN
SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER J.F. GREGOR

DELIVERED TUESDAY, 15 MAY 2001
FILE NO. APPLICATION 752 OF 2001
CITATION NO. 2002 WAIRC 05596
_________________________________________________________________________________________________________

Statement
On 2 May 2001 the Australian Industrial Relations Commission (the �AIRC�) handed down a decision in the Safety Net Review �
Wages Case (also referred to as the 2001 Living Wage Claim by the Australian Council of Trade Unions (the �ACTU�)) [Print
PR002001]. In a statement issued with the decision the AIRC noted�

�After several years of strong non-inflationary economic growth, growth fell away in the second half of 2000, with GDP
declining in the December quarter. There was a consequent weakening in the labour market. Whilst there is some
disagreement about the cause of the slowdown in growth no party submitted that there are structural imbalances in the
economy and the ACTU, all governments and some employers submitted that growth is likely to recover during 2001.
Furthermore most parties who opposed the ACTU�s claim nevertheless supported an increase of some kind. Since the last
adjustment in the wages safety net in May 2000 earnings generally have continued to increase at the rate of 3% per
annum or more. Wages and salaries included in certified agreements have been growing at an even faster rate. Inflation,
when the effect of the introduction of the GST works through the economy, is likely to remain within the RBA�s target
band of 2-3% per annum. There are signs of an increase in the rate of unemployment, although it is hard to say whether
they indicate a temporary setback or a more fundamental change in the labour market.
On a number of occasions since 1997 the Commission has drawn attention to the fact that adjusting the award safety net
by uniform dollar amounts erodes relativities between award classifications and has the potential to cause structural
problems and unfairness to higher paid employees. All of the major parties made submissions on this issue in the present
case.
The Commission has previously rejected the submission that the legislative scheme compels the conclusion that
employees on higher award classification rates should generally not be eligible for award safety net increases. We
reaffirm that rejection. Furthermore, we consider it is clear that relativities remain an important feature of the labour
market in general. Some 94.6% of agreements certified in the third quarter of the year 2000 contained a percentage
increase and 93% of employees covered by agreements certified in the same quarter received a percentage increase. There
is a compelling inference from this material that relativities within the labour market remain important.
On this occasion we think that it is appropriate to recognise the different impact of flat dollar increases at the different
award classification levels by awarding higher amounts at the middle and upper levels. At the same time while the
increase at the lower level is substantial it is not so great as to put undue pressure on employment. The form of adjustment
is appropriate for reasons of fairness and as a measure towards avoiding the further compression of relativities between
job classifications. Furthermore the result is consistent with the obligations upon us to have regard to economic factors,
including the desirability of attaining a high level of employment, and to have regard to the needs of the low paid. The
adjustment will be the following�

• a $13.00 per week increase in award rates up to and including $490.00 per week;
• a $15.00 per week increase in award rates above $490.00 per week up to and including $590.00 per week; and
• a $17.00 per week increase in award rates above $590.00 per week.

Consistent with our decision the federal minimum wage will be increased by $13.00 per week to $413.40 per week.�
The �Safety Net Review � Wages� being a decision of the Full Bench of the AIRC relating to rates of wages and being applicable
generally to awards under the Commonwealth Act is a National Wage Decision for the purpose of the Industrial Relations Act
1979, as amended (�the Act�). Pursuant to section 51 of the Act, the Commission, on its own motion, is to consider the National
Wage Decision and, subject to the requirements of section 50(10) of the Act, unless it is satisfied that there are good reasons not do
so shall make a General Order giving effect to the decision in such manner and subject to such conditions as the Commission
considers appropriate in awards, and subject to subsection 2(a) of section 51 in industrial agreements in force under this Act.
However, before it makes a General Order under section 51 of the Act the Trades and Labour Council, the Chamber of Commerce
and Industry, the Australian Mines and Metals Association, the Minister and any other person who in the opinion of the
Commission has a sufficient interest must be afforded an opportunity to be heard.
The Commission in Court Session constituted for the purpose of section 51 of the Act proposes to sit at 10.30 am on Monday 28th

May 2001 and has caused a public notice to that effect to be published in �The West Australian� on Saturday 19th May 2001.
To facilitate those proceedings the Commission in Court Session now advises that as presently informed it is of the opinion that
there are no good reasons not to give effect to the National Wage Decision.
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The Western Australian Treasury �Economic Summary� for the March Quarter 2001 states�
�Weaker than expected data for domestic economic conditions in the December quarter 2000 led some to ask whether
Western Australia might be in a recession, after recording two consecutive quarters of negative growth in State final
demand.
While it is certainly the case that domestic conditions have been weak � particularly business investment and dwelling
investment � the external sector has remained very healthy, with exports continuing to benefit from the low $A and
increased mineral production.
There are now tentative signs that the domestic economy is picking up again. Cuts in official interest rates for three
consecutive months are expected to boost private consumption and kickstart dwelling investment.
Dwelling investment should be further boosted by the temporary increase in the grant for first home buyers building a
new home. Indeed, the industry is already reporting very strong interest in new homes from first home buyers, as well as
a pick up in demand from those building subsequent homes. This is expected to be reflected in data for the June quarter
2001.
Business investment is also showing signs of recovery with several projects commencing this calendar year. Confirmation
of the expansion of the North West Shelf project is particularly good news for the State economy, and site works have
already commenced.
While the level of exports is expected to remain high, the rate of growth is slowing from the very high rates recorded in
2000. Uncertainty in the international economy is muddying the longer term outlook for exports.�

Developments in April have given rise to greater confidence in economic outlook. There has been a recovery in the exchange rate,
financial markets have been more up-beat and the upturn in home-building has become more pronounced. Although monetary
policy maintains an expansionary settling, inflation is expected to remain at about 2.5% for the second half of 2001 (I.J.
Macfarlane, Governor, Reserve Bank of Australia: Opening Statement to House of Representatives Standing Committee on
Economics, Finance and Public Administration, Melbourne 11th May 2001.)
At this time, as presently informed, we do not consider that there is anything within the industrial relations environment which
gives good reason not to give effect to the National Wage Decision. In so doing the Commission in Court Session is minded to
continue the application of the wage fixing principles subject to

• Appropriate amendments to reflect the arbitrated safety net adjustments of�
o a $13.00 per week increase in award rates up to and including $490.00 per week;
o a $15.00 per week increase in award rates above $490.00 per week up to and including $590 per week;
o a $17.00 per week increase in award rates above $590.00 per week

and
• An increase in the Minimum Adult Wage to $413.40 per week

The Commission in Court Session notes that arbitrated safety net adjustments under the National Wage Decision are subject to the
usual absorption provision. However while at least twelve months must have elapsed since the rates were increased under the
adjustment in 2000, provision has now been made to waive the twelve months requirement where an award amendment is by
consent and does not result in an increase in wage rates actually paid to employees or increases in wage costs for an employer.
This modification to the arbitrated safety net adjustment has relevance to the application of the wage fixing principle when the
Commission in Court Session considers whether awards of this Commission should be varied on an award by award approach or
under a General Order with effect from the first pay period commencing on or after 1st August 2001.
This issue along with any other relevant matters may be raised with the Commission in Court Session at the hearing set down for
28th May 2001.
The Commission notes the continuing availability of parties to single enterprise awards giving effect to structural efficiency
initiatives or productivity based arrangements under Principle 2(h) of the Statement of Principles � July 2000. Under the operation
of the Principles, common rule awards have for a considerable time included �award modernisation� or �structural efficiency�
clauses. Any award amendments pursuant to these provisions would be tested against Principle 10.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

on behalf of the
Commission in Court Sesssion.

_________

2002 WAIRC 05595
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES (COMMISSION�S OWN MOTION), APPLICANT
v.
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING
COMMISSIONER J F GREGOR

DATE DELIVERED FRIDAY, 1 JUNE 2001
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2002 WAIRC 05595
_________________________________________________________________________________________________________
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STATE WAGE CASE
The Commission, constituted for the purpose of section 51 of the Industrial Relations Act 1979 (�the Act�), has concluded that
there are no good reasons not to give effect to the National Wage Decision issued as the �Safety Net Review � Wages May 2001�
[Print PR 002001]. This position has been reached after hearing from parties pursuant to section 50(10) of the Act and after offering
any other person with an interest the opportunity to be heard.
As was the case for the last State Wage Case, we propose to implement the Safety Net wage adjustments stipulated in the National
Wage Decision, and to adjust the adult minimum award wage by way of General Order. We do so essentially for the same reasons
as advanced by the Commission in Court Session in the last State Wage Case (see: (2000) 80 WAIG 3380 at 3381.) We note too
that all of the persons and bodies who made submissions to the Commission on this occasion, other than the Chamber of Commerce
and Industry of Western Australia, advocated that these adjustments be implemented by way of General Order, in the same way as
occurred last year.
For the reasons advanced by the Commission in Court Session in the last State Wage Case we do not consider this process as being
inconsistent with the National Wage Decision now under review, despite the valiant efforts of the agent for the Chamber to
persuade us otherwise. The interstate comparisons to which he drew attention are of little assistance. Not only do they reveal a
difference of approach amongst themselves, the relevant legislative provisions are materially different from the legislation in this
State. It may well be that the General Order will result in amendments to some awards with little or no practical consequence as he
suggests. However, it is not the case, as the agent for the Chamber suggested, that amendments to awards should be the sole
province of the parties to those awards. Awards, unlike industrial agreements, are a creature of the Commission and, at least in the
case of awards with common rule application, bind persons other than the parties to those awards. They contain minimum
conditions of employment dictated by the Commission, rather than conditions of employment, in effect, selected by the parties as is
the case for industrial agreements. If an award is no longer relevant the proper course is for it to be cancelled rather than held in
suspense to be amended at the whim of the parties.
In giving effect to the National Wage Decision by General Order to operate from a common date the Commission considers that the
objectives have been achieved of addressing the needs of lower paid employees unable to secure proper wage adjustments by
enterprise bargaining, of maintaining an orderly regime of adjustments with minimal economic impact and of providing ample
notice and certainty of wage outcomes for employers. This has been done without distraction from the focus on enterprise
bargaining.
Under conditions appropriate to the implementation of Safety Net Wage Adjustments in this jurisdiction, we consider that it is
unnecessary to provide for any modification to enable award variations prior to the expiry of at least twelve months since the last
adjustment. There is no disadvantage in this regard to employees covered by state awards. Indeed the terms of the General Order
giving effect t o the National Wage Case Decision from the first pay period commencing on or after 1st August 2001 assists in
overcoming differences in the treatment of employees under state and federal jurisdictions when wage adjustments under the
Australian Industrial Relation Commission�s decision has been available from 2nd May 2001.
We do not intend that the final paragraph of the Preliminary Statement issued by the Commission as a vehicle for these proceedings
should be taken as an invitation for parties or others bound by common rule awards to seek to have the award amended in a way
which leads to a variety of enterprise specific provisions within the award. Amendments of that nature are more appropriately dealt
with by way of an enterprise specific industrial agreement or by an enterprise award. Ideally common rule awards should set
minimum standards for the particular industry or industries to which they relate leaving detailed workplace arrangements for
particular enterprises to be contained in other industrial instruments for example, in an industrial agreement.
The Australian Mines and Metals Association sought amendment to Principle 2(h) to permit not only a consent variation to an
existing enterprise award but to allow for the parties to such an award to substitute the existing award by consent. We consider this
to be in the spirit of the existing provision as it currently stands. However to make this clear the principle will be amended to
provide�

�(h) a consent variation to a single enterprise specific award or a consent replacement award to a single enterprise
specific award under Principle 10 giving effect to structural efficiency initiatives or productivity based
arrangements.�

Nothing in this amendment circumvents the operation of Principle 11.
Finally two matters were raised by way of comment at the public hearing. These involve the application of the Test Case Standards
Principle and amendments to allowances. Although recourse to Test Case Standards has been infrequent over the period of the
operation of the Statement of Principles nevertheless it continues to be an integral part of the Wage Fixing System. In the absence
of terms set out in statute, unlike the federal system, the scope of such matters will almost exclusively be limited to movements in
community standards which have general application to awards of this Commission. In our view there is nothing to warrant an
amendment to the Test Case Standard Principle as it presently stands.
As to the amendment of allowances pursuant to the application of the National Wage Case the observations made on behalf of the
Trades and Labour Council are apposite. Where relevant the Commission will ensure that the bases upon which particular
allowances are adjusted will be recorded to assist in programming future amendments and limiting the potential for disagreement.
In summary the Commission has decided that�

! Awards, but not industrial agreements should be varied to provide for arbitrated safety net adjustments on the
following basis�

(a) a $13.00 per week increase in award rates up to and including $490.00 per week;
(b) a $15.00 per week increase in award rates above $490.00 per week up to and including $590.00 per

week; and
(c) a $17.00 per week increase in award rates above $590.00 per week.

! The arbitrated safety net adjustments are to operate from the beginning of the first pay period commencing in or
after 1st August 2001.

! The adult minimum award wage is to be increased to $413.40 per week with effect from the beginning of the
first pay period commencing on or after 1st August 2001.

! The arbitrated safety net adjustments are to be absorbed under the same terms as was the case for the previous
arbitrated safety nest increases.
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! The Statement of Principles � July 2000 should be varied to provide�
(a) Principle 2

delete subclause (h) and in lieu thereof insert�
�(h) a consent variation to a single enterprise specific award or a consent replacement award to a single enterprise

specific award under Principle 10 giving effect to structural efficiency initiatives or productivity based
arrangements.�
(b) Principle 8 and Principle 9

to be varied to give effect to the arbitrated safety net adjustment and the Minimum Adult Award
Wage respectively pursuant to the National Wage Decision.

(c) Principle 10
to be varied by deleting the final paragraph and inserting in lieu thereof the following�
�Provided that where parties to a single enterprise specific award apply to vary the award by consent

or consent to a replacement award to give effect to structural efficiency initiatives or
productivity based arrangements the Chief Commissioner may allocate the matter to a
single Commissioner.�

The Minutes of a Proposed Order together with schedules amending awards in terms of the arbitrated safety net adjustment,
increasing the adult minimum wage and the replacing of the Statement of Principles � July 2000 with a Statement of Principles �
June 2001 will issue.
Speaking to the Minutes of Proposed Order will take place on Thursday 14th June 2001.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner,

on behalf of the
Commission in Court Sesssion.
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Decision Appeal upheld
Appearances
Appellant Mr B Stokes, as agent
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the above named appellant brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)

(hereinafter referred to as �the Act�) against the decision of a single Commissioner made on 3 December 2001, whereby he
dismissed an application by the above named appellant employee, which application was itself made pursuant to s.29(1)(b)(i)
and (ii) of the Act.

2 By that application, the applicant alleged that she had been harshly, oppressively and unfairly dismissed on 9 April 2001, by
the respondent, and that contractual benefits had been denied her, �pursuant to the relevant Award�. (It is difficult to
understand why a claim was made for contractual benefits said to be denied to the appellant under an award when such a claim
is expressly proscribed by s.29(b)(i) and (ii) of the Act).

GROUNDS OF APPEAL
3 It is against that decision that the appellant now appeals on the following grounds:-

�1. The learned Commissioner erred in law in failing to find a relationship of employee � employer between
the Applicant and Respondent in that he�
(a) disregarded or failed to give adequate consideration to the evidence of control exercised by the

Respondent over the Applicant led by the Applicant and Mr. Ravendran the Respondent�s previous
chartered accountant;
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(b) failed to apply the correct test at Law in that the control test is the primary determinant of an
employee � employer relationship under the dicta set out by the High Court of Australia in Hollis
v. Vabu Pty Ltd [2001] HCA 44 � 9th August, 2001;

(c) failed to do justice by applying the principle of estoppel to the actions of the Respondent�s director
Craig Ranger in previously representing to others such as the accountant, ATO, workers�
compensation insurer & superannuation fund manager that the Applicant was an employee and not
barring him from testifying at hearing that the Applicant was not an employee even though
uncontradicted evidence was led by the Applicant that she relied upon his representations to her
detriment by learning the computer program, answering the telephone calls made to the
Respondent�s business, taking part time work in September, 1997 at Woolworths which did not
interfere with her duties provided to the Respondent, which employment the applicant ceased at
Craig Ranger�s request;

(d) failed to find that the Respondent in claiming the Applicant as an employee for taxation purposes
was perpetrating a fraud against the revenue and that it was against the public interest to enforce
such an illegal arrangement;

(e) failed to consider whether the Applicant as a then director (on her evidence until about June, 1999)
entered into an implied contract of service on behalf of the company with herself by completing the
Employment Declaration on 24.07.94 (see exhibit RR 1) and the time cards from the
22.4.98 accepted by the Commission without formal tender and not disputed by the Respondent;

(f) failed to consider that the Applicant had completed those wages time cards on the instruction of
Craig Ranger and following his example in completing the time card on the 2/7/97 in his own hand;

(g) failed to consider whether Craig Ranger as a director bound the Respondent by accepting on its
behalf a taxation concession from its claiming weekly payments to the Applicant as wages for
services allegedly rendered.

2. The learned Commissioner erred in law in finding that Craig Ranger had complied with the Commission�s
direction to discover for inspection the Respondent�s computerized wage records and the ASIC resignation
as director form signed by the applicant. On the evidence the only finding open to the learned
Commissioner was that Craig Ranger had made no effort to comply with the direction in an endeavour to
hide evidence, which if discovered would have contradicted his evidence. The Respondent did not produce
the computer itself for inspection. The Respondent�s agent in his Notice of Answer Discovery of
Documents filed 17/09/01 claimed the ASIC document didn�t have to discover it as it wasn�t a letter. The
learned Commissioner failed to insist upon compliance with his order of the 6th September, 2001 as a pre-
condition to hearing the Respondent�s defence or hearing the application on an undefended basis.

3(a). On the evidence there was no basis for a finding that on the balance of probability the Applicant produced
or manufactured the Respondent�s computer wage records after her termination on 9/04/01. The un-stated
inference is that this was in some way fraudulent or under-hand. The evidence before the Commission
could only support a finding that the computer wages records were printed by the Applicant 37 days after
her termination. There was nothing untoward in this. This 3 page document titled �Account Transactions
All Accounts 1/07/99 to 30/06/00� (accepted by the Commission without formal tender as an exhibit) was
dated at its top left hand corner 16/05/01. This document supported an inescapable inference that the
Respondent accounted for the Applicant as a wage earner.

3(b). The learned Commissioner further erred in law in failing to do justice by failing to finding that this
document constituted a prior inconsistent statement or that it be preferred to the subsequent parole evidence
of Craig Ranger under the parole evidence rule.

4. In finding that the group certificates were issued to the Applicant for taxation minimisation the learned
Commissioner gave no consideration to whether such actions constituted tax avoidance, nor did he consider
this in determining credibility of or in weighing the evidence of Craig Ranger. Nor did the learned
Commissioner compare or reconcile the disparity between the evidence of Craig Ranger and majority of the
exhibits, which supported an inference of such an employment relationship.

5. In accepting the evidence of Craig Ranger that the relationship between the parties was a domestic
relationship only, the learned Commissioner took into account and gave undue weight to the fact not in
dispute that the Applicant did not want secretarial support in the home after the move in December,
1993 and volunteered her services solely to avoid that when the Applicant claimed the employment
relationship commenced on the 24th January, 1994 (see exhibit RR 1). The characterisation of the
relationship by the parties and each of them is only one of the many consideration in determining the nature
of the relationship and not a major determinant.

6. In determining whether an employee � employer relationship existed between the parties the learned
Commissioner erred in law in that he took into account his finding that the extent of the duties were minor
and failed to consider the other elements of the relationship made out by the Applicant namely the
performance of some duties on a regular basis in furtherance of the Respondent�s business, at the direction
of Craig Ranger, over a number of years and the payment by the Respondent of PAYG tax instalments,
workers� compensation premiums and superannuation for the Applicant as an employee.

AND THE APPELLANT SEEKS ORDERS THAT:
A. The order dismissing the application be set aside;
B. The Full Bench make a finding that an employer � employee relationship existed between the

parties;
C. The Full Bench make a finding that the Appellant was unfairly dismissed;
D. Order that the Respondent pay compensation for unfair dismissal in a sum to be fixed;
E. An award of compensation for hurt feelings to be fixed, &
F. The Respondent 4 weeks pay to the Appellant an amount in lieu of notice to be fixed.�
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APPLICATIONS FOR NEW EVIDENCE TO BE ADMITTED
4 At the commencement of the hearing of this appeal on 16 April 2002, Mr Stokes, the advocate for the appellant, applied to

adduce new evidence to be admitted as an exception to the prohibition against the same being admitted contained in s.49(4) of
the Act.

5 In the form of a declaration by the above named appellant, she purported to depose that on 13 December 2001, after the order
had issued in this matter, Mr Craig Norman Ranger, director of the respondent, had informed her in a conversation that there
was no letter of resignation by her as a director of the respondent company, but that it was a resignation of directorship
document drawn up by Mr Rave Ravendran, which had been made available in discovery, which evidence conflicted, to some
extent, with his evidence at first instance. It is, of course, difficult to understand how that difference could be said to be
material.

6 First, however, on a fair reading of the declaration, one could not read the evidence to be related to ground 2 of the grounds of
appeal. Further, the evidence contained in it bears no relationship to grounds 1(a), (b), (f) or any other ground. Further, even if,
as Mr Stokes submitted, the evidence contained in the declaration would prove that Mr Ranger had lied about discovery, if
discovery were his responsibility, this was not a matter where his credibility or lack of it would have affected the result of the
proceedings, as will be clear from these reasons.

7 Further, of course, even if he were properly found to be lacking in credibility, that would not of itself alter the finding of the
Commissioner at first instance that Ms Augustyn herself lacked credibility as a witness.

8 In any event, the notice of resignation by whatever name, if this were a document lodged, as it would seem to be required to
be, in the Australian Securities and Investments Commission (�ASIC�), then it was evidence which could have been obtained
at or before the hearing at first instance by the relevant search and should have been. It might also, of course, have been
obtained by enforcing discovery before the hearing.

9 Evidence of what occurred after trial, as was the case here, is admitted by an appeal court or tribunal by a power exercised as a
matter of discretion and degree. The discretion to admit new evidence upon appeal is wide but will not be exercised except in
exceptional cases (see Radnedge v Government Insurance Office of NSW (1987) 9 NSWLR 235 (CA), Mulholland v Mitchell
[1971] AC 666 at 671 and Doherty v Liverpool District Hospital (1991) 22 NSWLR 284). This was certainly not an
exceptional case. It was not established that the evidence, if admitted, would have achieved the opposite result to that which
was achieved at first instance. Further, the document referred to should have been obtained at or before the hearing from ASIC
or by order for discovery and production.

10 When the hearing of the appeal resumed on 13 May 2002, Mr Stokes again sought to adduce more documentary evidence
which was available or should have been reasonably available by order for discovery or by the summoning of relevant
witnesses at the hearing, or by the request for a notice to produce, or by other means. Simply, some of the documents could
have been obtained by merely asking the solicitors, who seem to have been the solicitors for Ms Augustyn, for the documents.

11 No explanation was forthcoming as to why this omission occurred. Evidence of matters which occurred before trial, which
were matters to which this evidence related, should not be left to be introduced on appeal and can only be introduced on appeal
if there are special grounds. It was not at all clear that this evidence could not by reasonable diligence have been obtained at or
before trial. It was not at all clear, and, indeed, the opposite was probably the case, that even if it were credible if adduced at
trial, it would have been likely to have achieved an opposite result. Again, it seems to have gone to the question of credibility,
which, as I observe, was not a major determinant at all in these proceedings. The documents, on the face of it, seemed quite
unlikely to have affected the result at all (as to the applicable principles see Council of the City of Greater Wollongong v
Cowan [1955] 93 CLR 435).

12 Further, and cogently, too, it would have been quite unjust to allow the admission of new evidence halfway through the
hearing of the appeal, when Mr Stokes admitted to us that the documents, which he sought to adduce through Ms Augustyn,
were not obtained from solicitors in whose custody they were until after the first day�s hearing of the appeal had been
completed, and the hearing adjourned.

13 For those reasons, I agreed to dismiss the application, and, indeed, I observe that the application should not have been made.

SOME PRELIMINARY MATTERS
14 Evidence was given on behalf of the applicant at first instance (the above named appellant) by Mr Rave Ravendran, a partner

in the firm of Hall and Chadwick, chartered accountants, formerly the accountants for the respondent, having commenced that
work, in that capacity in 1991, by Ms Gail Patricia Hanrahan, a director and the secretary of TNG Earthmoving (presumably
Pty Ltd), and by Ms Janet Elizabeth Augustyn, the above named appellant, herself.

15 The only evidence given for the respondent was given by a director of the respondent trustee company,
Mr Craig Norman Ranger.

16 Questions of credibility arose in this matter and were determined by the Commissioner at first instance, but most of the matters
of fact, on the evidence, were not in dispute and were easily able to be ascertained

17 The applicant alleged that she was employed by the respondent from 24 January 1994 to 9 April 2001 in the capacity of
secretary/office administrator.

18 Ms Augustyn�s claim was that her employment was terminated without notice and was unfair, when it occurred on 9 April
2001. There was certainly no evidence of any notice or of any adequate notice.

19 She stated that she believed that her employment was terminated without notice and alleged that the termination of her
employment was in breach of fair contractual arrangements with the respondent company.

20 The respondent denied that the relationship between Ms Augustyn and himself was one of employer and employee, saying that
it was a domestic relationship.

21 The respondent further alleged that the work carried out by the applicant was not capable of being characterised as
employment pursuant to a contract of employment because the work performed was of a voluntary nature to assist the business
and any monies paid were for housekeeping by an arrangement set in place for tax minimisation purposes.

22 In these circumstances, the respondent denied that there was any dismissal or denial of contractual benefits.
23 In the alternative, he alleged that the applicant did not work 38 hours per week or work any fixed hours and was not unfairly

dismissed.
FINDINGS

24 The Commissioner at first instance, said that he had no difficulty accepting the evidence of Mr Ravendran and Ms Hanrahan,
but that he had considerable difficulty with Ms Augustyn�s evidence, which he said was exaggerated, self serving and not
credible. He gave an example of this as being the number of hours which she said that she worked in the business.
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25 On the other hand, he did not have difficulty with Mr Ranger�s evidence and he said that he was, for the most part, direct and
straightforward in his evidence and under cross-examination, although hesitant on some occasions about some of the duties
performed by Ms Augustyn.

26 I now particularise a number of the findings:-
(a) That Ms Augustyn performed a role within the respondent�s business of dealing with phone queries, giving set

prices for hourly hire of equipment, invoicing, mail, banking and bookkeeping.
(b) That it was not possible, on the evidence, to decipher how many hours per week these duties entailed, but that it

was highly improbable that they entailed a full-time load of 38-40 hours per week.
(c) That the bulk of the duties were minor with the exception of the phone contact with clients.
(d) That the applicant was not responsible for any quoting of jobs but was responsible for liaising with Mr Ranger

about the booking in of jobs.
(e) That the character of these duties is clearly consistent with what occurs in many small businesses, whereby a

domestic partnership runs the business, in this case a de facto relationship, and one of the partner�s deals with the
bulk of the telephone enquiries.

(f) Mr Ranger was not available to do this task ((ie) the answering of telephones) for substantial periods of time since
he was working machinery.

(g) The evidence of Mr Ravendran and Ms Hanrahan go to support the views expressed by the Commissioner
regarding Ms Augustyn�s duties.

(h) They did not, however, necessarily assist the Commissioner in deciding whether there was an employment
relationship.

(i) This was a key issue to be determined here.
(j) Mr Ravendran�s evidence does verify that group certificates were issued to Ms Augustyn and that her payments

were organised for taxation minimisation.
(k) That the domestic relationship ended on or about 4 February 2001, but they continued to share the same house.
(l) That on 28 March 2001 Mr Ranger changed the telephone arrangements to direct the home office phone to his

mobile and later change the locks on the office and the shed.
(m) That following the breakdown in the domestic relationship, Mr Ranger advised Ms Augustyn to go to Centrelink

and seek assistance.
(n) Her evidence of her lack of awareness of what this meant was simply not credible.
(o) She continued with her duties past this point until a conversation between Ms Augustyn and Mr Ranger on

27 March 2001, where as part of the conversation she said to him �tell someone who cares�.
(p) As a result he changed the telephone arrangements.
(q) That Ms Augustyn still continued to do some bookkeeping up until about 6 April 2001.
(r) That Mr Ranger forewarned Ms Augustyn that he was not going to continue paying housekeeping, car and fuel

bills.
(s) That this explanation seemed likely because she applied for jobs in February and March 2001, because she needed

money to support herself and her two sons.
(t) From the evidence of both the applicant and for the respondent the Commissioner formed the view that

Ms Augustyn volunteered to help Mr Ranger with the business when it shifted location. She did not want any
secretarial support employed at there home and he did not find this to be the formation of an employment contract.

(u) The applicant was also a director of the company for a large part of the time.
(v) The applicant relies on the existence of taxation assessments, group certificates, superannuation payments and an

employee taxation declaration form to in part prove that an employment relationship existed.
(w) She was instructed by Mr Ranger and that he was a very controlling man.
(x) This was a domestic relationship which soured, it was not a relationship of employer/employee.
(y) The bulk of the duties performed by Ms Augustyn related to answering the telephone which the evidence

emphasised.
(z) Her evidence itself suggests that the monies paid were for housekeeping and that is what she spent her wages on.
(aa) The monies paid were certainly organised for tax minimisation purposes and Mr Ravendran gave evidence to that

effect.
(bb) That her job was to answer the telephone, assist with bookings, banking, mail and bookkeeping. That was her part

of the bargain in the domestic relationship. This did not amount to an employment relationship, particularly one
where an employment contract has been struck and the employee is under the lawful control and direction of an
employer.

(cc) She was not an employee under the control of Mr Ranger.
(dd) The whole relationship must be looked at, not simply taxation and superannuation documents.
(ee) She was not an employee.

BACKGROUND, ISSUES AND CONCLUSIONS
27 At all material times, Vistadale Pty Ltd carried on the business of Ranger Contracting as trustee of a trust of which the

beneficiary was another company called Silona Pty Ltd (according to Mr Ravendran�s evidence, which was not disputed). At
all material times, the respondent carried on the business of concrete cutting and earthmoving. At all material times
Mr Craig Norman Ranger was a director of Vistadale Pty Ltd and for a period of time in the 1990�s, ending in about 1996,
Ms Augustyn was also a director. She resigned from the office of director at the request of Mr Ranger in about 1996.

28 Mr Ranger and Ms Augustyn entered into a de facto relationship before 1993 it would seem. In that year, however, they
purchased the house at Brand Road, High Wycombe, which Mr Ranger said in evidence was in their joint names, and which
was, in any event, the subject of an action between the parties in another jurisdiction at the time when the application was
heard at first instance. When they bought the house they decided to bring the business to the house at High Wycombe, from a
workshop where it was being conducted, in Carlisle.
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29 In any event, they lived there in a de facto relationship until 4 February 2001, when that relationship ceased. They were still
living separately there at the time of the hearing, after the relationship had ended. Ms Augustyn, in evidence, said that she had
been told by her solicitor to remain in the premises while certain action or actions was or were being conducted in another
jurisdiction.

30 Ms Augustyn did have another job before they moved to Brand Road, High Wycombe. Mr Ranger�s evidence was that she
said that she would be able to help him in the business more when they moved to Brand Road. She did give up her job with
another employer when Mr Ranger and she moved to Brand Road.

31 Her evidence was that he said that she would not have to work outside because the business was earning enough to provide for
her and her children. Her being able to help occurred because Brand Road was not only their residential address but the place
where the office of the business was, and, therefore, where she worked.

32 It is quite clear, on the evidence of both Mr Ranger and Ms Augustyn, that Ms Augustyn performed office manger/secretarial
duties until 9 April 2001 in that:-

(a) She dealt with suppliers and customers.
(b) She also did the banking and prepared wages for employees.
(c) She answered the telephone and conveyed messages to Mr Ranger in the field.
(d) She picked up mail and posted letters.
(e) She prepared and sent out invoices and dealt with creditors and debtors.
(f) She made up and recorded wages and prepared documents for the Australian Taxation Office and forwarded those

documents.
(g) She did the bookkeeping and, at Mr Ranger�s suggestion, learnt a particular computer program to deal with

accounting in the business.
(h) In the course of her work, she used the computer provided by the respondent. (She said that she was an employee).

33 It was open to so find and the Commissioner at first instance, generally speaking, correctly so found.
34 The only differences in the evidence of Mr Ranger and Ms Augustyn related to the hours which she worked and the exact

nature of some of the duties which she performed. As to the substance of what she did, there was no real dispute, and the
evidence of Mr Ranger and Ms Augustyn was clear that she was subject to direction or control or the right to control exercised
by Mr Ranger, on behalf of the respondent company.

35 Mr Ravendran and Ms Hanrahan, who did similar work for an earthmoving company which was a customer of the respondent,
corroborated that she had performed a number of these duties. Ms Hanrahan�s evidence was not shaken, and it was open to
find that Ms Augustyn�s evidence where so corroborated was to be preferred to that of Mr Ranger where there was any
conflict. The computer program was, Mr Ravendran said, very easy to use and suitable for a small business and Mr Ranger had
asked him to train her on it. Mr Ravendran, insofar as it was relevant, regarded Ms Augustyn as an employee. He confirmed
that she performed duties as an employee (see pages 43-44 of the transcript at first instance).

36 There was a dispute, on the evidence, as to the nature of the work performed, at least in some minor details, which was of no
consequence because the dispute related to minor details only and as to the number of hours worked by Ms Augustyn, which
point was quite irrelevant to the question which the Commissioner was required to decide.

37 There was no dispute, on the evidence, that the following occurred:-
(a) That for performing these duties set out above Ms Augustyn was paid a weekly wage by the respondent.
(b) That monies were deducted and paid as PAYG tax and that those liabilities were met by the respondent on

Ms Augustyn�s behalf. There was also the unchallenged evidence of Mr Ravendran that a group certificate cannot
be issued to anyone other than an employee, evidence which he gave as an accountant.

(c) That group certificates were issued by the company through her as the employee in relation to her.
(d) That all employees of the respondent were covered by workers� compensation insurance.
(e) That superannuation contributions liable to be paid for employees under the Commonwealth Superannuation

Legislation were paid in respect of Ms Augustyn�s employment.
(f) That time and wage payment records for Mr Ranger and Ms Augustyn were maintained by her for some of the time

at his direction, and ceased to be maintained also at his direction.
(g) That she became an employee not only to do the work but as a means of tax minimisation by the splitting of

income.
(h) It was also clear from Mr Ranger�s evidence and hers that Ms Augustyn performed her work under his control and

direction, that he decided the remuneration and what her duties were, and that the business conducted by the
respondent was, in his opinion, his �business�.

(i) That the respondent netted a weekly wage of $250.00 which amount was increased to $255.00 net.
(j) There was also an employment declaration in respect of her employment signed, but not completed by her.
(k) Mr Ranger�s own evidence was quite clear that she was paid the monies which I have referred to above, which he

described as �housekeeping� by the respondent, that she did the work which she said she did, and that the wages
�came out of the business� and that tax was paid on them.

(l) She also performed �the paperwork� for other employees of the company.
38 That is what it was open to find and what should have been found.
39 Other income was derived by both of them from the lease of a property to a tenant or tenants. That fact is, of course, irrelevant

to this appeal and was irrelevant to deciding the matter at first instance.
40 In 2001, the relations between Mr Ranger and Ms Augustyn deteriorated, and on 4 February 2001 the de facto relationship

ceased and they ceased to occupy the same bedroom but continued to occupy separate bedrooms in the house at Brand Road,
High Wycombe. He suggested that she seek assistance from Centrelink. Notwithstanding this occurrence, Ms Augustyn
continued to do her work for the respondent and to be remunerated therefor.

41 On 28 March 2001, she was in the office and the telephone went dead. This was because Mr Ranger had arranged to divert the
telephone calls to that number to his �mobile� (sic) telephone number. This followed a quarrel between them on 27 March
2001 about Ms Augustyn�s not answering the telephone when she was on a telephone call to her daughter Brooke in
Queensland.



944 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

42 Ms Augustyn continued to do the work which she was doing, and had been doing since 1993, and to be remunerated for doing
it until 9 April 2001 when the agreement, whatever it was, was terminated by Mr Ranger.

43 On 9 April 2001, Mr Ranger asked her if she had been to Centrelink to look for a job and she said �No�. Further, he told her
that her wages had been stopped. He demanded and received from her the keys to a car which she used, her mobile telephone
which he said was a company telephone, a credit card, and various keys. She was paid wages up until 4 April 2001. He also
forbade her going near any of the sheds of the business or using the computer or anything to do with the business. She did not
work after that date, and it is quite clear that if she was an employee she was dismissed on that date. Subsequently, the office,
which was in the house, was locked and she was prevented from entering it, and other business parts of the premises. Those
facts were not in any real dispute. However, as I have said, the two continued to occupy the house.

44 There was a great deal of ill-feeling, apparent from the evidence of the parties, between them.
45 The grounds of appeal are, in many respects, confusing and not readily referable, in some respects, to what the Commissioner,

at first instance, found.
46 Most relevantly what the Commissioner at first instance found can be summarised as follows:-

(a) That Ms Augustyn volunteered to help Mr Ranger with the business when it shifted location and did not want any
secretarial employee at their home (see paragraph 28, page 37 (AB)).

(b) That he did not find this to be the formation of an employment contract.
(c) That even though there were taxation assessments, group certificates, superannuation employments and an

employee declaration form to prove that an employment relationship existed, he did not find that one existed.
(d) He found that this was a domestic relationship that soured. It was not an employer/employee relationship.
(e) That the bulk of her duties were answering the telephone and that she had agreed to �help� Mr Ranger and that the

monies were paid for housekeeping because that is what she spent her �wages� on.
(f) That the monies were organised for tax minimisation purposes.
(g) That the work which she did in answering the telephone, assisting with the bookings and banking and doing the

mail and the bookkeeping was her part of a domestic relationship bargain (see paragraph 29, page 38 (AB)).
(h) That the relationship did not constitute an employment relationship where an employment contract was struck and

an employee is under the lawful control and direction of an employer. Indeed, the Commissioner found that she was
not an employee under the control of Mr Ranger.

47 The Commissioner at first instance cited the dictum of Mason J (with whom Brennan J was in general agreement) in Stevens v
Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16:-

�But the existence of control, while significant, is not the sole criteria by which to gauge whether a relationship is
one of employment. The approach of this court has been to regard it as merely one of a number of indicia which
must be considered in the determination of that question: � Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax and the delegation of work by the putative employee�.

48 Quite rightly, the Commissioner observed correctly that the whole relationship between the parties must be looked at, not
simply taxation and superannuation documents.

49 He then found that the sum of the relationship was not that of an employer/employee and that the attempts to construe these
circumstances as other than a domestic relationship were flawed.

50 Crucial in this case was the fact that if there was a contract of employment it was not between Ms Augustyn and Mr Ranger. It
was between the respondent company as trustee of a trust and Ms Augustyn.

51 Axiomatically, she could not have a domestic arrangement with a trust or the trustee company.
52 As I have observed, and as the Commissioner found, Mr Ranger and Ms Augustyn had a de facto relationship which ended on

or about 4 February 2001.
53 Significantly, the arrangement by which she did work for the respondent trustee company and was paid by it therefor, did not

end at the same time as the de facto relationship ended. That is, the financial �arrangement� and the work done by
Ms Augustyn continued for two months after the end of the de facto relationship between them. That is understandable
because there were two different relationships. One was a de facto relationship between Mr Ranger and Ms Augustyn which
ended in February 2001. There was a second and different relationship between the respondent company and Ms Augustyn
which ended on 9 April 2001.

54 It is now necessary to consider the law. For myself, I should add that there is much to be said for the notion of the use of
nineteenth century commercial contractual concepts to govern relationships between persons broadly called employers or
principals, on the one hand, and independent contractors or employees, on the other hand, and with it the tests applied to
determine what a relationships is, requiring a great deal of revision. However, that is not a question to be dealt with in this
case.

55 In order to determine whether the relationship between the appellant and the respondent was that of employer and employee,
one must consider the correct test. The question was not whether there was a domestic relationship between Mr Ranger and
Ms Augustyn, because clearly there was. The question was not whether there was a relationship of employer and employee
between Mr Ranger and Ms Augustyn, because clearly there was not. The question was whether there was a contract of service
or a contract of employment between the respondent as employer and Ms Augustyn as employee.

56 In that context, it is fair to say that it was not claimed by her that there was any employment relationship with Mr Ranger, nor
was it admitted by him that there was.

57 For the reasons that follow hereinafter there could not be such a relationship.
58 First, I should observe somewhat obviously that the Commission had no jurisdiction in the matter, if the matter was not an

�industrial matter� as defined in s.7 of the Act. If, also, the appellant was not an �employee� as defined in s.7 of the Act and
the respondent was not an �employer� as so defined, then there was no jurisdiction conferred by the Act on the Commission to
hear and determine the application at first instance. However, a person or persons cannot be found to be an employer or
employers, on the one hand, or an employee or employees, on the other hand, it is trite to observe, unless there is a contract of
employment or of service between them.

59 Fundamentally, a contract of service exists when an employer agrees that in consideration of a wage, salary or remuneration
he/she will provide his/her own work and skill in the performance of some service for his/her employer. Such a contract is to
be distinguished from a contract for services, it is also trite to observe.
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60 There was no written contract of employment in this case, but that makes no difference.
61 I have already referred to the dictum of Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit).
62 The approach taken by Mason J was approved and followed by the majority (Gleeson CJ, Gaudron, McHugh, Gummow,

Kirby, Hayne and Callinan JJ, in Hollis v Vabu Pty Ltd (2001) 75 ALJR 1356 and 1366) where they cited what Mason J said
(supra) in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) with approval. Their Honours then went on to say:-

�So it is that, in the present case, guidance for the outcome is provided by various matters which are expressive of
the fundamental concerns underlying the doctrine of vicarious liability. These include, but are not confined to, what
now is considered �control�.�

63 Control or the right to control is obviously, therefore, a relevant factor in determining whether there was a contract of service
and not a contract for services, but it is not the only one.

64 In this case, the evidence is quite clear, and it is open to find, that Ms Augustyn entered into a contract of service to provide
her services as a secretary/bookkeeper for the respondent and that she performed that contract for remuneration which was
paid to her. Relevantly, the respondent controlled what she did and how she did it, as an employee, on her evidence, and
Mr Ranger�s, through Mr Ranger as a director of the respondent. She was even trained in the use of the respondent�s computer,
too, at Mr Ranger�s request.

65 In particular, Mr Ranger did not deny in evidence that he had told Ms Augustyn that, whilst she was working, she did what he
told her to do. This was confirmed by his evidence that it was his �business� and he �controlled it�, notwithstanding that he
was otherwise somewhat coy about using the word �control� in evidence. There was clear undisputed evidence of the exercise
of the control of her activities in the course of her performance of her work by the respondent company through its director,
Mr Ranger.

66 Clearly, Ms Augustyn was not paid by or because she was employed by Mr Ranger, but by the respondent company and for
the respondent company. Indeed, as I have read and understood his evidence, Mr Ranger asserted that she was not certainly his
employee and was not an employee at all.

67 There were present other indicia of the contract of service between the respondent and Ms Augustyn. Ms Augustyn, as an
employee of the respondent, was covered by the respondent�s workers� compensation policy which related to its employees.
She was paid remuneration. Her tax liability was met by deduction from her wages by the respondent as her employer, and as
evidenced by the group certificates issued to her. The statutory superannuation contributions required to be made by an
employer were made by the respondent in respect of her employment.

68 The requisite group certificates for employees were issued to her, having been prepared by her in her capacity as an employee.
The requisite assessments of tax were issued and paid. She worked in the respondent company�s place of business which,
coincidentally only was also the home of Mr Ranger and Ms Augustyn. When she was dismissed, she was locked out of the
company�s �office� which contained the company�s computer, in the use of which Mr Ranger, on behalf of the company,
arranged for her to be trained. (There was no evidence on behalf of the respondent that the performance of the duties which
she performed were not performed by Ms Augustyn, other than in accordance with the respondent�s directions to her).

69 Mr Ranger saw himself as a director of the respondent and as having the right to terminate her services on 9 April 2001 and he
did so. That capacity to terminate was clearly exercised on behalf of the respondent which paid her her wages, and the work
which she performed as directed. The dismissal from her employment occurred therefore at a time quite different from the end
of the de facto relationship between Mr Ranger and Ms Augustyn.

70 The work which she did was, on all of the evidence, in assisting as an employee to conduct the respondent company�s business
at its place of business. She was not a volunteer because she was paid and directed. It matters not that the wage was used to
pay for housekeeping expenses. That is entirely irrelevant. The fact was that she was remunerated for the performance of
services for the respondent at its direction and under its control. It is trite to observe that the mode of expenditure of wages
does not at all denote the nature of the payment made, otherwise all wages expended for domestic purposes might be
characterised as �housekeeping�.

71 Significantly and correctly, the Commissioner at first instance found that Ms Augustyn performed a role �within the
respondent�s business� (my emphasis) dealing with phone queries, giving set prices for hourly hire of equipment, invoicing,
mail, banking and bookkeeping. Not only was the evidence of both parties that, but it was significant in another respect. If one
applied the test, known as the �organisation test�, then that finding was a finding that Ms Augustyn performed the work which
she (and Mr Ranger to a great extent) said that she performed within and as part and parcel of the respondent�s organisation;
and clearly she did. Whilst such a test does not stand on its own, it can be one of a number of indicia which lead to the
conclusion that the contract is one of service (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) at pages 27-28 per
Mason J and see also Macken, McCarry and Sappideen, �The Law of Employment�, 4th Edition at pages 20-21). Used in that
way, in this case, the fact that she was part and parcel of the respondent�s organisation is one of a number of clear indicia to
which I have already referred that she was, at all material times, an employee and that the respondent was, at all material
times, her employer.

72 The fact is, as well, that the company paid her a wage and that there were other indicia in the form of superannuation
contributions, insurance, the payment of taxes as an employee and workers� compensation insurance of this fact, as well as the
evidence of the company�s control of her work and the manner of her doing it. It matters not that the wages paid to her might
have reduced the tax payable by Mr Ranger as an individual, because there was a real and actual contract of employment
where the respondent company remunerated the appellant for actual services which she performed as directed and controlled
by the company through its officer for the company.

73 It matters not that Ms Augustyn�s work for the respondent assisted to split Mr Ranger�s income when she was, as it is open to
find, and as it should have been found, an employee clearly employed to do actual work for the respondent for remuneration
by way of wage. (It was quite irrelevant to allege that the contract of employment was a fraud when it was not established that
it was. Indeed, the contrary was established).

74 It matters not that Ms Augustyn might for some time have been a director of the company. She was a director only for a brief
period of time, and, in any event, a director of a company can also be an employee (see Lee v Lees Air Farming Ltd [1960]
3 All ER 420 (PC)).

75 I would also add that the findings as to credibility could, for the reasons which I have expressed above, played little part in
determining what the correct findings of fact and law in this matter, insofar as the findings relate to this appeal, should have
been.

76 The Commissioner at first instance erred in failing to find that there was a contract of employment between the respondent as
trustee of a trust and Ms Augustyn as an employee of the respondent, and that on the evidence, on 9 April 2001, she was
dismissed from that employment.



946 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

77 For all of those reasons, the Commissioner, in failing to find that he had jurisdiction to hear and determine the matter, erred.
78 For the most part, the grounds of appeal were irrelevant, or if made out could have no effect on the decision at first instance

(see grounds 1(c), (d), (e), 3(a), (b) and 4).
79 It is unnecessary to decide the grounds of appeal other than in the manner in which I have done so and for the reasons which I

have done so.

CHIEF COMMISSIONER W S COLEMAN
80 I have had the benefit of reading the reasons for decision of His Honour the President with which I agree.

SENIOR COMMISSIONER A R BEECH
81 Ground 1(b) of the grounds of appeal allege that the Commission failed to apply the correct test and in my view that ground is

made out. The Commission at first instance dismissed the application after concluding that the sum of the relationship was not
that of employer and employee and the attempts to construe these circumstances as other than a domestic relationship are
flawed. The point to be made is that the parties to the proceedings at first instance, and on this appeal, are a natural person and
a company. It is conceptually difficult to have a domestic relationship between a natural person and a company.

82 It was quite accurate on the evidence before the Commission for the Commission at first instance to have concluded that there
was a domestic relationship between Ms Augustyn and Mr Ranger. That was not in dispute between the parties. Further, the
evidence showed that Mr Ranger is a principal of the respondent. At times, both Ms Augustyn and Mr Ranger have been
directors of the respondent. However, the issue before the Commission at first instance was a claim made by Ms Augustyn
against the respondent, and not against Mr Ranger personally. The distinction was frequently not made during the proceedings
at first instance particularly by Mr Broderick who appeared on behalf of Ms Augustyn. His opening submissions at page 50 of
the transcript that �the applicant and the respondent entered into a de facto relationship in about December of 1989� showed
that confusion from the very start of his presentation on behalf of Ms Augustyn. At the least, the facts for the applicant were
not presented with the attention to detail which was required.

83 Further, the respondent, unhelpfully, attempted to attach a label of �housekeeping� to characterise the regular amounts of
money it paid to Ms Augustyn. The label is, of course, unhelpful in that it tends to direct attention away from the fact that it
was paid by the respondent and not Mr Ranger, that not only was money paid from the respondent to Ms Augustyn on a
regular basis but that tax was deducted on the basis that Ms Augustyn was an employee and that Ms Augustyn, for some of the
time, completed time cards for the work she performed. In any event, it was simply irrelevant to the issue before the
Commission on what Ms Augustyn spent the money which she received from the respondent. (It is not insignificant for this
issue that there is evidence, including from Mr Ranger himself (transcript at first instance page 136), that the respondent
company paid money on a regular basis to Ms Augustyn and on occasions Mr Ranger himself gave her certain amounts of
cash).

84 Although the Commission at first instance was correct to observe that there was evidence that the domestic relationship
between Ms Augustyn and Mr Ranger �soured�, that of itself does not assist in determining on a factual basis whether the
various tests for the determination of an employment relationship between Ms Augustyn and the respondent were, or were not,
met.

85 It ought to have been well understood by both advocates that the issues involved in a disputed claim by a person that he or she
was an employee of another are complex. The Commission at first instance in this matter was faced with a difficult task for
which he received little assistance.

86 The Commission concluded, and was entitled to conclude on the evidence, that Ms Augustyn performed a role within the
respondent company�s business. Even if it was not possible on the evidence before the Commission at first instance to
determine how many hours per week these duties entailed, and even if they were not a full-time workload, work was
performed for the respondent. Even the fact that Ms Augustyn was at some time a director of the respondent, even for a large
part of the time, does not prevent Ms Augustyn from also being an employee.

87 In my view that is sufficient for the appeal to be upheld. I otherwise agree with the Reasons of his Honour the President. The
facts showed that Ms Augustyn was an employee of the respondent and that she was dismissed. I would suspend the decision
and remit the matter to the Commissioner at first instance to determine according to law the balance of the claim that the
dismissal was harsh, oppressive or unfair. For the reasons given by his Honour, the claim for �outstanding contractual benefits
and adequate compensation pursuant to the relevant award� is not a claim which can be dealt with by the Commission.

THE PRESIDENT
88 I would, for those reasons, uphold the appeal. I would suspend the decision at first instance and I would then remit the matter

to the Commissioner at first instance to hear and determine according to law, the balance of the claim that the dismissal was
harsh, oppressive or unfair.

Order accordingly
_________
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HIS HONOUR THE PRESIDENT P J SHARKEY
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SENIOR COMMISSIONER A R BEECH

DELIVERED FRIDAY, 7 JUNE 2002
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Decision Appeal upheld and applications to adduce fresh evidence dismissed
Appearances
Appellant Mr B Stokes, as agent
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 16th day of April 2002 and the 13th day of May 2002, and
having heard Mr B Stokes, as agent, on behalf of the appellant and Mr L Pilgrim, as agent, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and the parties having waived the rights conferred on them by s.35 of the
Industrial Relations Act, 1979 (as amended), it is this day, the 7th day of June 2002, ordered as follows:-

(1) THAT appeal number FBA 61 of 2001 be and is hereby upheld.
(2) THAT the decision of the Commission in matter number 679 of 2001 delivered on the 3rd day of December

2001 be and is hereby suspended and that the matter be and is remitted to the Commission at first instance
to hear and determine according to law, the balance of the claim that the dismissal was harsh, oppressive or
unfair.

(3) THAT the application by the appellant to adduce fresh evidence filed on the 24th day of December 2001 be
and is hereby dismissed.

(4) THAT the oral application by the appellant to adduce fresh evidence made on 13 May 2002 be and is
hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 05581
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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CHIEF EXECUTIVE OFFICER, WATER AND RIVERS COMMISSION, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
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Decision Appeal dismissed
Appearances
Appellant Mr M Amati, as agent
Respondent Mr R Bathurst (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal against the decision of the Public Service Arbitrator, delivered on 1 March 2002 in application No P 2 of

2002, and the appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
�the Act�).

3 By the decision, the Public Service Arbitrator dismissed an application for an interim order for reasons expressed in the recital
to the order.

4 The appellant, The Civil Service Association of WA Inc (hereinafter called �the CSA�), is an organisation of employees within
the meaning of the definition in s.7 of the Act, and Mr Suman Dewan is one of its members. The respondent is the Chief
Executive Officer of a statutory authority.

THE ORDER
5 The order, including recitals, made by the Public Service Arbitrator to dismiss the application for an interim order, which order

was deposited in the office of the Registrar on 1 March 2002, reads as follows:-
�WHEREAS this is an application pursuant to of Section 80E the Industrial Relations Act 1979, to the Public
Service Arbitrator in relation to a disciplinary process involving Mr Dewan; and
WHEREAS on the 1st day of March 2002 the Public Service Arbitrator convened a conference for the purpose of
conciliating between the parties; and
WHEREAS at the conclusion of that conference, no agreement was reached; and
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WHEREAS the Applicant sought an interim order in the following terms�
With immediate effect, the respondent be prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on 1 June 2001;

WHEREAS the parties each addressed the orders sought, including opportunities for Mr Dewan to participate in
redeployment opportunities; and
WHEREAS having considered the arguments of the parties the Public Service Arbitrator decided that the
application for an interim order be dismissed on the basis that�
1. there is no obvious procedural breach in the disciplinary process undertaken to date in respect of Mr Dewan;

the disputes between the parties relate to matters of fact the interpretation of the facts and matters of alleged
unfairness, and those matters require assessments to be made as to credibility;

2. there is no significant detriment to Mr Dewan in the disciplinary process progressing to its conclusion
because�
a. Mr Dewan is on leave with pay; and
b. Mr Dewan�s status as a redeployee is not affected and opportunities for redeployment are still

available to him, as evidenced by the Office of Energy delaying its appointment processes in respect
of a position in which Mr Dewan has expressed an interest until the disciplinary processes involving
Mr Dewan have been finalised;

3. in the context of there being a statutory procedure laid down for dealing with disciplinary processes. the
process has yet to be concluded, and Mr Dewan has the right of appeal to the Public Service Appeal Board
should the process result in adverse outcomes for him.

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations
Act 1979, hereby orders�

THAT the application for an interim order be, and is hereby dismissed.�

GROUNDS AND PARTICULARS
6 It is against that decision that the appellant now appeals on the following grounds:-

�Ground 1
The Arbitrator erred in law and/or failed to exercise her discretion in dismissing the request for the following
interim orders�

With immediate effect, the respondent is prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the
allegations as stated in the respondent�s correspondence to Mr Dewan on the 1 June2001.

in application P 2 of 2002 prior to its substantive hearing, on the basis that�
(1) There was no obvious procedural breach in the disciplinary process undertaken to date in respect to Mr

Dewan; [as] the disputes between the parties relate to matters of fact the interpretation of the facts and
matters of alleged unfairness, and those matters require assessment to be made as to credibility;

Particulars
(1) The Public Service Arbitrator has not only powers under sections 80E (1) and (5) of the Industrial Relations

Act 1979 (�IR Act�), but also has statutory duties, inter alia, to scrutinise that employers� actions towards
employees comply with their statutory obligations as both employers and public agencies. The Arbitrator
failed to discharge the statutory duty incumbent upon her to halt on an interim basis, disciplinary
proceedings that are based upon unlawful acts by the employer against an employee.

(1.2) The Arbitrator failed to fully and properly inquire into and deal with an application that prima facie
provided information that an employee had been detrimentally subjected to unlawful acts by his employer.

(1.3) The Arbitrator failed to consider relevant evidence that showed prima facie that the respondent had admitted
to have commissioned an investigation by a private investigator into Mr Dewan�s activities without
providing the employee with�
(a) �notice in writing of the nature of the suspected breach of discipline as is prescribed�;
(b) any notification whatsoever that such an investigation had been commissioned to a private

investigator by the respondent;
(c) �� a reasonable opportunity to submit an explanation to the employing authority..�
as prescribed in Section 81 of the Public Sector Management Act, 1994 and Regulations 15 and 16 of the
Public Sector Management (General) Regulations, 1994.

(1.4) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary
to the public interest not to halt a disciplinary process, pending the full hearing of the matter, where there
are prima facie unlawful acts by a public sector employer against an employee; as it is in the public interest
for alleged unlawful actions of public sector employers to be subject to public scrutiny.

(1.5) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary
to the public interest not to grant temporary estoppel of the actions of public sector employers where such
actions have breached mandatory statutory provisions.

Ground 2
The Arbitrator erred in law and/or failed to exercise her discretion in dismissing the request for the abovementioned
interim orders, pending the full hearing of the case, on the basis that:-

�3. in the context of there being a statutory procedure laid down for dealing with disciplinary
processes. (sic) the process has yet to be concluded, and Mr Dewan has the right of appeal to the
Public Service Appeal Board should the process result in adverse outcomes for him�.
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Particulars
(2) The Arbitrator�s decision to dismiss the application for interim orders during the conference proceedings,

once the prospect of conciliation between the parties had failed, fails to discharge the Arbitrator�s statutory
duties as prescribed by Section 32 (3)(c)(ii) in that it compromised arbitration given the final orders sought
by the applicant were analogous to the interim orders.

(2.1) The Arbitrator�s decision not to exercise her jurisdiction to estop the respondent�s disciplinary inquiry so to
inquire into the substantive basis of the charges fails to afford Mr Dewan�s fight to natural justice and
procedural fairness at every stage of the disciplinary procedures instigated against him by the respondent not
just at the end of the disciplinary process.

Ground 3
(3) The Arbitrator erred in fact and/or miscarried her discretion in considering that:-

2. There is no significant detriment to Mr Dewan in the disciplinary process progressing to its
conclusion because�
(a) Mr Dewan is on leave with pay; and
(b) Mr Dewan�s status as a redeployee is not affected and opportunities for redeployment are

still available to him, as evidenced by the Office of Energy delaying its appointment
processes in respect of a position in which Mr Dewan has expressed an interest until the
disciplinary processes involving Mr Dewan have been finalised;

For the following reasons�
(i) As Mr Dewan has been kept on suspension since the 1 June 2001, the drawn-out manner in which the

respondent has dealt with the disciplinary process has caused detriment to Mr Dewan�s interests, whilst not
of a financial nature, but of both a professional and personal character;

(ii) That the allegations brought against Mr Dewan by the respondent on the 1 June 2001 relating to his
employment with Lucent Technologies in the private sector, allegedly without permission, were stale facts
already known to the employer for several months and which the employer had never disclosed to
Mr Dewan, nor had it acted upon such a knowledge; thus bringing detriment to Mr Dewan�s statutory fights
and interests;

(iii) That the respondent instigated disciplinary proceedings against Mr Dewan for reasons other than its genuine
responsibility to ensure that Mr Dewan�s actions complied with statutory provisions of the Public Sector
Management Act, 1994; that is, as a vindictive act following Mr Dewan�s complaint to both the CEO and
the Minister about the poor treatment received by him by representatives of the respondent thus negatively
affecting Mr Dewan�s interests;

(iv) The position at the Office of Energy is only marginally subject to the resolution of the current disciplinary
processes against Mr Dewan�s and that the requirements of the Office of Energy are likely to change in the
immediate future; thus negatively affecting Mr Dewan�s interests.

Leave to Appeal
As the decision of the Arbitrator that the applicant seeks to appeal against does not wholly dispose of the matter; in
accordance with Section 49 (2)(a) and Regulation 29 (3) of the Industrial Relations Act, 1979 and Industrial
Relations Commission Regulations, 1985, respectively; the applicant seeks leave to appeal and respectfully submits
that this matter is of such importance that in the public interest an appeal should lie in that, as stated above -
(paragraph 1.4)�
It is contrary to the public interest not to halt, temporarily, a disciplinary process pending the full hearing of the
matter, where there are prima facie unlawful acts by a public sector employer against an employee; as it is in the
public interest for alleged unlawful actions of public sector employers to be subject to public scrutiny;
The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary to the
public interest not to grant temporary estoppel of the actions of public sector employers where such actions have
breached mandatory statutory provisions, as this promotes confusion about the statutory rights and responsibilities
of public sector agencies in their dealings with their employees.

Orders Sought
1. The decision of the Arbitrator at first instance be overturned and that the following interim orders be

issued�
With immediate effect the respondent is prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on the 1 June 2001.

2. That the matter be remitted to another Arbitrator for substantive hearing and determination, as a matter of
urgency.�

BACKGROUND
7 By an application made pursuant to s.80E, s.80F and s.80G of the Act, and filed in the Commission on 11 January 2002, the

CSA applied to the Public Service Arbitrator, naming the Chief Executive Officer, Water and Rivers Commission as
respondent.

8 The application was �For actions and/or decisions, and/or any related matter or thing of the respondent, specifically in relation
to the respondent�s actions in relation to Mr Suman Dewan to be reviewed, nullified, modified or varied, as the Public Service
Arbitrator in his/her jurisdiction determines upon the hearing of the matter�.

9 By the application an interim order was sought as follows:-
1. �With immediate effect, the respondent is prohibited from continuing any disciplinary action (including but

not limited to any investigation, wither formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on the 1 June 2001.�



950 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

10 Final orders were also sought in the following terms (see page 10 of the appeal book (hereinafter referred to as �AB�)):-
�The applicant seeks the following orders�
1. The purported investigation by Mr Ken Trainer and any other investigation � whether covert or overt � for

and on behalf of the respondent, in relation to the allegations of misconduct against Mr Suman Dewan are
unlawful and are hereby void ab initio.

2. Within 7 days of the date of this order, the respondent shall remove all documentation from Mr Dewan�s
personal file, connected with and/or flowing from the said unlawful investigation undertaken by Mr Trainer
and any other agent of the respondent.

3. Within 14 days of the date of this order, the respondent shall provide verification by affidavit, to both the
CSA and Mr Dewan, that it has fully and completely undertaken all of the requirements in all of the
aforementioned orders.

4. The respondent is prohibited from re-instigating any action, disciplinary or otherwise against Mr Dewan in
relation to the allegations made against him by the respondent.�

11 The substance of the application was that investigations had been conducted in relation to disciplinary matters which were
outside of, not in accordance with s.81 of the Public Sector Management Act 1994, and were therefore unlawful, beyond power
and ultra vires, allegedly. It was alleged that there had been an investigation of alleged misconduct on the part of Mr Dewan
which investigation was not only ultra vires but also rendered actions which it took void and invalid, and was detrimental to
Mr Dewan�s rights and interests.

12 There was also an allegation that there was a failure to disclose reports commissioned by a public body compiled in the course
of the investigation of the action of Mr Dewan.

13 It was also alleged that the respondent�s actions were �unreasonable�, �irrational�, that they failed to take into account relevant
considerations and that the respondent had taken irrelevant considerations into account.

14 The allegation was, too, that Mr Dewan had been employed as a public service officer for about nine continuous years, that he
was a Level 5 �Regional Electrical Engineer� employed by the former Water Authority, who was seconded to Main Roads WA
on 8 June 1998 until 31 December 1999, when the former Water Authority was abolished. He therefore, it was alleged, was
still working on secondment with Main Roads until May 2000. In the meantime, it was said, he was nominally transferred to
the respondent�s agency as a redeployee from 1 January 2000 in consultation with the then Minister for Public Sector
Management, but he was never materially and physically engaged by the respondent before May 2000. It was alleged that he is
a registered employee at Level 5 under the responsibility of the respondent physically and materially since May 2000.

15 Issues arose in relation to the question of his leave and his long service leave and in relation to a direction of 25 May 2001 by
the respondent that he remain on leave for an initial period of two weeks, since there was no suitable position yet available for
him in the Water and Rivers Commission.

16 It was alleged that on 28 May 2002, he complained in writing about his deployment, and on 1 June 2001 was notified by the
respondent of an alleged suspected breach of discipline, or rather eight different allegations thereof.

17 The respondent at page 74(AB) admitted as facts:-
(a) That the respondent commissioned a report by a private investigator relating to the behaviour of Mr Dewan whilst he

was on leave.
(b) That such a report was commissioned by the respondent during the early part of 2001.
(c) That the respondent failed to disclose the existence of such a report to Mr Dewan.
(d) That the respondent declined to provide a copy of the abovementioned report, notwithstanding the Association�s

requesting an unedited and unaltered copy of it.

CONCLUSIONS
18 It was common ground, and, indeed, it was obvious that the decision to dismiss an application for an interim order was and is a

�finding� as that is defined in s.7 of the Act. There, a �finding� is defined to mean:-
�A decision, a determination or ruling made in the course of proceedings that does not finally decide, determine or
dispose of the matter to which the proceedings relate�.

19 Therefore this appeal could not lie under s.49(2a) of the Act unless the appellant established that the Full Bench should hold
the opinion that in the public interest an appeal should lie. That provision has been considered in Hamersley Iron Pty Ltd v
AMWSU (1989) 69 WAIG 1024 (FB) and Mt Newman Mining Co Pty Ltd v AWU (1986) 66 WAIG 1925 (FB) and also RRIA v
AMWSU (1989) 69 WAIG 1873 (FB).

20 In the case of s.49(2a), the intent of the section is expressed clearly in its language. The appellant must establish that an appeal
should lie before that appellant can have access to the jurisdiction of the Full Bench where the appeal is against a finding as
defined.

21 The section clearly raises a barrier to appeal against a decision which is a �finding� which is by definition a decision,
determination or ruling which does not finally dispose of the matter to which the proceedings relate.

22 The appellant, therefore, had to establish first that the matter of the appeal was of that degree of importance that in the public
interest an appeal should lie in the opinion of the Full Bench.

23 It was submitted by Mr Amati, on behalf of the appellant, that it was in the public interest that an appeal should lie in this
matter because the respondent was acting outside his power and irregularly in relation to the disciplinary investigation or
proceeding in relation to Mr Dewan.

24 It was submitted on behalf of the respondent that in the absence of any improper conduct by the respondent it could not be
established that the matter was of such importance that in the public interest an appeal should lie.

25 However, as we understand that submission, too, it was that the appeal was against the exercise of discretion by the Public
Service Arbitrator in dismissing the application by the CSA for interim orders, and that there was nothing of such importance
about this that in the public interest an appeal should lie.

26 The application for an interim order was nothing but that, of course. The interim order was sought as interim orders are often
sought to preserve one party�s position until the matter is finally heard and determined.

27 The matter has not yet been finally heard and determined. The disciplinary process which is complained about has not been
completed either. It seems to us that the hearing and determination of the application for the final order should not be delayed
by this appeal.
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28 Nothing was said to persuade us that the finding that there was no obvious breach or flaw in the disciplinary proceeding
established at this time, was wrong. Even if it were so established, in any event, such a breach or flaw is certainly remediable
upon proper application to the Public Service Appeal Board by way of appeal at the conclusion of the disciplinary proceeding
or investigation.

29 There is, in the meantime, no real detriment to Mr Dewan because he is on leave with pay and his status as a redeployee is not
affected. The Commissioner so found and that was not sought to be overturned before the Full Bench upon the submissions in
relation to s.49(2a) of the Act.

30 If the process of the disciplinary proceedings or investigation was defective, then Mr Dewan has the right of appeal to the
Public Service Appeal Board at the conclusion of it.

31 We emphasise that the fundamental question is whether the matter is of such importance that in the public interest an appeal
should lie. It has not been established that the matter is of such importance that in the public interest an appeal should lie
because:-

(a) It is an appeal against the dismissal of an application for an interim order and the Full Bench should be slow to
review decisions to make such orders just as it should be slow to review a procedural or practice order or direction.

(b) The application for final orders ((ie) the final remedies) has not been heard or determined in this case, and that may
resolve the matter. There will obviously be exceptions to that proposition where there are major questions of
principle or where there is injustice to a party or parties involved, for example, but that has not been established in
this case.

(c) There is nothing far reaching or of general principle to be determined if the allegation is, as we understand it,
merely that a disciplinary proceeding or investigation is or might be defective or irregular.

(d) Mr Dewan, in any event, is suffering no real detriment at present or is not suffering that sort of detriment (or
injustice) which would require the matter to be considered of such importance that in the public interest an appeal
should lie.

(e) Further, a specific remedy is contemplated where disciplinary proceedings are defective or flawed or a remedy
otherwise reviewable, and that remedy is by way of application for review by the Public Service Appeal Board,
which remedy would be available to Mr Dewan were he aggrieved.

(f) Of course, the disciplinary proceedings may not result in a finding against Mr Dewan and he would therefore not be
aggrieved so that he would not then be able to appeal.

(g) Nothing has been submitted to indicate that the question of any flaw in the disciplinary proceedings is any different
in nature or far reaching enough in its effect on the community, on the exercise of jurisdiction of the Public Service
Arbitrator or on the public sector employment area to establish that the matter is of such importance that in the
public interest an appeal should lie.

32 All of those matters demonstrate that this appeal was premature and that the matter was not of such importance that in the
opinion of the Full Bench an appeal should lie. That is the opinion which we reached.

33 For those reasons, we dismissed the appeal.
Order accordingly

_________
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Order
This matter having come on for hearing before the Full Bench on the 1st day of May 2002, and having heard Mr M Amati, as agent,
on behalf of the appellant, and Mr R Bathurst (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
determined that the appeal should be dismissed, and that reasons for decision will issue at a future date, it is this day, the 1st day of
May 2002, ordered as follows:-

THAT appeal No. FBA 16 of 2002 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal by the abovenamed organisation of employees, the Civil Service Association of WA Incorporated

(hereinafter called �the CSA�), against the abovenamed employer, the Director General, Department of Consumer and
Employment Protection (hereinafter called �the Director General�), brought against the decision of the Public Service
Arbitrator pursuant to s.49 of the Industrial Relations Act 1979 (hereinafter referred to as �the Act�).

3 The decision appealed against is constituted by an order made on 18 February 2002 in matter No P 43 of 2001 (see page 18 of
the appeal book (hereinafter referred to as �AB�)) which is in the following terms:-

�That the substantive application P 43 of 2001 be, and is hereby dismissed.�
4 The application was dismissed in the public interest.

GROUNDS OF APPEAL
5 It is against that decision that the appeal is now made on the following grounds (see pages 4-5 (AB)):-

�Ground 1
The Arbitrator erred in law and/or miscarried her discretion in dismissing application P 43 of 2001 prior to its
substantive hearing, on the basis that it was contrary to the public interest and an abuse of process to proceed with
the matter, as the matter was effectively �dead�, as a result of the respondent�s undertakings made after the
app1ication was commenced, and this caused a serious wrong.

Particulars
(1.1) The Public Service Arbitrator has not only powers under sections 80E (1) and (5) of the Industrial

Relations Act 1979 (�IR Act�), but also has statutory duties. The Arbitrator failed to discharge the
statutory duty incumbent upon her to nullify unlawful acts of the employer.

(1.2) The Arbitrator failed to fully and properly enquire into and deal with an application which prima facie
provided information that an employee had been detrimentally subjected to unlawful acts by his employer.

(1.3) The Arbitrator should have enquired into the substantive merits of the matter prior to considering whether
it should be dismissed.

(1.4) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that unless
voided, an act remains legally valid on its face, despite any undertakings given by the respondent, and that
therefore the matter is not �dead�.

(1.5) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
employer breached mandatory statutory requirements, and that such actions are void, and not voidable.

(1.6) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is
contrary to the public interest to dismiss an application where there are prima facie unlawful acts by a
public sector employer against an employee, as it is in the public interest for alleged unlawful actions of
public sector employers to be subject to public scrutiny.

(1.7) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
respondent cannot void its own unlawful actions.

(1.8) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
production and inspection of the disciplinary and sub-standard performance investigation reports could
have resulted in the revelation of further serious unlawful acts and factually incorrect conclusions, to
which Mr Emerson has never had an opportunity to respond.

(1.9) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is
contrary to the public interest not to void actions of public sector employers where such actions have
breached mandatory statutory provisions.
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(1.10) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
respondent�s undertakings may have served to shorten the hearing process, but could not displace the
hearing and determination requirement.

(1.11) The full hearing and determination of the matter would not have been an abuse of process, and in any
event the Arbitrator failed to provide reasons as to why the full hearing and determination of the matter
could have been an abuse of process.

Ground 2
The Arbitrator erred in fact in dismissing the application prior to its substantive hearing, as the respondent�s
undertakings made after the application was commenced, do not have similar effect to the orders as sought by the
applicant, and this caused a serious wrong.
Particulars
The undertakings given by the respondent do not�
(2.1) provide an effective, appropriate and proportionate extraction of knowledge from the organisation about

the contents of the said reports, which contain unlawful adverse findings against Mr Emerson;
(2.2) produce a publicly accessible and proportionate vindication of Mr Emerson and the voiding of the

respondent�s unlawful actions;
(2.3) ensure that any person who may read the report in the future will be aware that the report resulted from an

unlawful process and is subsequently void;
(2.4) produce a legally enforceable order in the form of a formal court record
Ground 3
The Arbitrator erred in law and/or miscarried her discretion in considering issues divulged by the parties during
conference, which caused a serious wrong.
Particulars
(3.1) Information divulged by the parties during conferences is private between the parties, and the Arbitrator

was not in the circumstances able to consider information divulged during conferences, and in any event
failed to provide the appellant with notice of such information being taken into account.

Order Sought
The decision of the Arbitrator at first instance be quashed, and the matter be remitted to another Arbitrator for
substantive hearing and determination.�

BACKGROUND
6 This matter arose out of what were called �disciplinary and substandard processes� taken by the Director General against an

officer of his department, Mr Ross Emerson. We are assuming, since we do not know of any other processes available under
the Public Sector Management Act 1994 (hereinafter referred to as �the PSM Act�), that this referred to an investigation of an
alleged or alleged breaches of discipline being an act or acts of misconduct or negligence or carelessness in the performance of
his functions (see s.80 and s.81 of the PSM Act).

7 Part of the investigative process included, it would seem, the compilation of a report for and on behalf of the Director General
by one Critchley, such report being referred to in these proceedings as �the Critchley Report�.

8 It should be noted that after two conciliation conferences the question to be determined by the Arbitrator was determined on
written submissions which were the only record of the proceedings in the Commission at that time.

9 By an application, No P 43 of 2001, filed in the Commission on 26 October 2001, the CSA applied to the Public Service
Arbitrator as follows:-

�For actions and/or decisions, and/or any related matter or thing of the respondent, specifically in relation to the
substandard performance and disciplinary proceedings taken against Mr Ross Emerson, an employee of the respondent,
to be reviewed, nullified, modified or varied, as the Public Service Arbitrator, in his/her jurisdiction, determines upon the
hearing of the matter�.

10 The particulars to the application consist of 44 grounds and 28 particulars which we will not reproduce here.
11 The following orders were sought (see page 13 (AB)):-

�The applicant seeks the following Orders�
1. The disciplinary and substandard performance processes taken against Mr Emerson by the respondent, as

commenced in December 2000, are hereby void ab initio.
2. The respondent is prevented from taking any such action against Mr Emerson in the future, in any way

connected with the allegations made in the substandard performance and disciplinary processes commenced
by the respondent against Mr Emerson, in December 2000.

3. Within 7 days of the date of this Order, the respondent is to have prominently stamped each and every page
of all documents produced and or considered in relation to the abovementioned actions and processes of the
respondent, and copies thereof, with the word �VOID� in red ink.

4. None of the abovementioned documents are to be kept on Mr Emerson�s personal file, and there is to be no
reference on Mr Emerson�s personal file, to the existence of such documents.

5. All of the abovementioned documents are to be stored in one secure location in sealed and dated envelopes,
and access to the files by any person is to be restricted and shall only occur in the presence of Mr Emerson
and/or the Civil Service Association Inc.

6. The respondent shall within 14 days of the date of this Order, provide to Mr Emerson and the Civil Service
Association Inc, by receipted delivery, with sworn affidavits that it has fully complied with all of the
requirements in the abovementioned Orders.�

12 On 27 November 2001, the CSA also filed an application for discovery, production and inspection of documents in relation to
the disciplinary of substandard performance processes against Mr Emerson. The Arbitrator convened a conference for the
purpose of attempting to resolve the matter of discovery between the parties, but during the course of the conference the
Director General advised that, in fact, the disciplinary and substandard performance process had ceased.
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13 The parties were to have further discussions as to the issue of discovery and the CSA then requested that the matter be called
on again.

14 A copy of a letter dated 18 January 2002 written by the solicitors for the Director General to Ms in de Braekt, then �the
Officer� of the CSA dealing with the matter, formal parts omitted, reads as follows:-

�As previously stated to you before the Commission, the recent disciplinary and substandard performance
proceedings �Proceedings� against Mr Emerson were discontinued because my client had concerns that not all of
the procedural steps under the Public Sector Management Act 1994 for the conducting of the Proceedings had been
fully complied with.
My client undertakes that no further disciplinary or substandard performance processes will be commenced or re-
instigated against Mr Emerson in relation to the issues that were the subject of the Proceedings.
My client further undertakes that any documents regarding the Proceedings will not be kept on Mr Emerson�s
personal file but will be stored separately with a notation on the file that the proceedings were discontinued and are
not to be taken into account in dealings with Mr Emerson.�

15 The issue before the Arbitrator was that the CSA maintained that the application for discovery should proceed with a view to
the substantive application being dealt with. On the other hand, the Director General contended that the application for
discovery ought not to be proceeded with on the basis that further proceedings in respect of the substantive matter were not
necessary or desirable in the public interest.

16 The Director General also submitted that the Arbitrator ought to exercise her discretion pursuant to s.27(1)(a) of the Act to
dismiss or not hear further the substantive application in the public interest.

17 The Director General said that, in effect, the orders sought had been �met�.
18 On the other hand, the CSA�s submission was that what was sought by the orders was the �voiding� of the report and the

processes of the Director General did not have power to �void� anything.
19 It also said that there were substantive adverse findings against Mr Emerson contained in the report which was produced as a

result of the process (�the Critchley Report�) and that �the only appropriate means of achieving any real extraction (of the
knowledge of the report which is said to be embedded within the organisations knowledge) is to have the Arbitrator make an
order voiding the processes and report�.

20 It said that the decision of the Arbitrator was able to be �accessed� by the public whereas the Director General�s undertakings
were not so accessible.

FINDINGS
21 The Public Service Arbitrator found as follows:-

(a) The substance of the application is reflected in the orders sought.
(b) The CSA complains about the disciplinary and substandard performance processes taken against Mr Emerson by

the Director General and seeks to have the whole process declared void.
(c) The Director General conceded that those processes were �discontinued because of concerns that not all of the

procedural steps under the PSM Act for the conducting of the proceedings had been fully complied with�.
(d) The Director General has undertaken that �no further disciplinary or substandard performance processes would be

commenced or re-instigated against Mr Emerson in relation to the issues that were the subject of the proceedings�.
(e) The Director General undertook that �any documents relating to the proceedings would not be kept on

Mr Emerson�s personal file but would be stored separately with a notation on the file that the proceedings were
discontinued and were not to be taken into account in dealing with Mr Emerson�.

(f) The Arbitrator�s proceedings were governed by the requirement in accordance with s.26(1)(a) of the Act, that it was
to act according to equity, good conscience and the substantial merits of the case without regard to technicalities or
legal form.

(g) That although the Director General was not capable of �voiding ab initio� the disciplinary and substandard
performance processes taken against Mr Emerson what it had done, had it undertaken to do, in respect of those
processes, meant that the processes had ceased and would not be reinstituted.

(h) The matter was effectively dead.
(i) The effect of the undertakings given by the Director General met the purposes of orders 1 and 2.
(j) In those circumstances, it was held, it is difficult to conclude that it is in the public interest for the Arbitrator to enter

into or inquire into the disciplinary and substandard performance processes taken against Mr Emerson by the
Director General with the view to reaching the conclusions which the Director General appears to have already
reached and which the Director General has already dealt with.

(k) The clearing of Mr Emerson�s name had already been reached by the Director General�s recognition and actions in
respect of the process and meant that the Arbitrator ought not to enter into an investigation for the purpose of
possibly vindicating Mr Emerson when there were no findings which had any status such as to acquire that
Mr Emerson be vindicated.

(l) Such an investigation would be an abuse of process and would result in considerable expenditure and waste of
resources.

(m) The role of the Arbitrator is to deal with the affect of matters and not what the legal form of technicalities might
arise in other jurisdictions.

(n) The substance of the application has been met and the application ought to be dismissed in the public interest.
(o) There will be no need to proceed with the substantial application or any of the matters which arise from it and an

order would issue for the dismissal in the public interest of the substantive application.

ISSUES AND CONCLUSIONS
22 The decision appealed against is a �discretionary decision� as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (and

see Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
23 It is for the appellant on appeal to establish that the exercise of the discretion at first instance miscarried in accordance with the

principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
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24 However, the gist of the matter was this. The application was lodged in relation to �disciplinary and substandard performance�
proceedings taken against one Ross Emerson, an �employee� of the Director General.

25 After two conciliation conferences the Director General discontinued the investigative process and gave certain undertakings
and took certain actions:-

(a) The Director General discontinued the investigative process against Mr Emerson.
(b) The Director General undertook that no disciplinary or substantive performance processes would be commenced or

re-instigated against Mr Emerson in relation to the issues that were the subject of the proceedings.
(c) The Director General undertook that any documents relating to the proceedings would not be kept on Mr Emerson�s

file but would be stored separately with a notation on them that the �proceedings� were discontinued and were not
to be taken into account in dealing with Mr Emerson.

26 Although it is not made clear what precisely occurred, there was a suspected breach of discipline and a suspected failure to
perform properly (we paraphrase), which matter was dealt with under and in accordance with s.80 and s.81 of the PSM Act.
Such breaches or �failures to perform� must be the subject of investigative and disciplinary proceedings which follow the
statutory path laid down by s.83, s.84 and s.85 of the PSM Act. In particular, the processes must follow the procedure laid
down by s.86 of the PSM Act which contains mandatory procedural requirements. That they are mandatory is evidenced by the
use of the word �shall� throughout the section in the relevant areas. (�Shall� is imperative (see s.56 of the Interpretation Act
1984 (as amended))).

27 The Director General, as the CSA itself conceded, withdrew the proceedings and discontinued them because some mandatory
steps had not been taken as the PSM Act required.

28 It was the CSA�s contention and complaint at first instance, inter alia, that the process of the investigation was invalid for a
number of reasons, one being a failure to comply with the procedural steps mandatorily required by the statute to be taken.

29 It was accepted at first instance on behalf of the CSA, since that was its complaint, that the process of investigation under the
Act was invalid, and it accepted the decision to discontinue the process.

30 There was no requirement, as conceded, and properly conceded, by Ms in de Braekt on behalf of the CSA, for that issue to be
decided.

31 Mr Bathurst (of Counsel), who appeared for the Director General, submitted that the whole of the investigation and every step
in it was a nullity as a result of the failure of the Director General to comply with the statute. He did so relying on the case of
Minister for Immigration and Multicultural Affairs v Bhardwaj 187 ALR 117 (HC). In that case, Gaudron and Gummow JJ
(McHugh J agreeing) held that a decision involving jurisdictional error has no legal foundation and is properly to be regarded,
in law, as no decision at all. In such circumstances, the duty to make a decision remains unperformed. Thus, not only is there
no legal impediment under the general law to a decision-maker making such a decision but, as a matter of strict legal principle,
he or she is required to do so. However, the reasoning in that case is helpful in cases where the exercise of a statutory power
occurs contrary to or outside the statute.

32 This is not a matter where the Director General was exercising jurisdiction.
33 He was exercising statutory powers and carrying out statutory obligations which were to be exercised and carried out

mandatorily according to a statutory prescription.
34 The relevant requirements of the PSM Act were and are mandatory or obligatory, as Mr Bathurst conceded, and properly

conceded by that concession. Thus, the failure to comply rendered every step in the process of investigation �null and void�.
That included the compilation of the Critchley Report itself (see Pearce and Geddes �Statutory Interpretation in Australia� (5th

Edition), Chapter 11). Once there was a failure to comply with what was conceded to be a mandatory statutory provision, and
which required strict compliance, the whole process was invalid. The Arbitrator, for those reasons, properly observed that the
matter was dead. What she should have done, and what it was open to her to do, was to find that the whole investigative
process and every step in it was invalid and thus a nullity, for the reasons which we have expressed.

35 The Director General went further than that concession and gave the undertakings which we have referred to above, as well as
discontinuing the investigation, having conceded the invalidity of them.

36 The Director General undertook that no disciplinary or substandard performance investigation would be commenced or re-
instigated in respect of the matters the subject of the discontinued investigation. That met the requirements of the first order
sought at first instance.

37 The Director General also in terms of its undertaking made it clear that the documents used were not regarded as valid and
made it clear that they would not be used to Mr Emerson�s detriment or prejudice in the future. If further protection was
needed it appears in the reasons of the Public Service Arbitrator. Order 4 and 5 of the orders sought were �met� by those
undertakings.

38 As to order 3 of the orders sought, it was entirely unnecessary, having regard to the undertakings given to make an order which
obviously stated that every page of the documents were part of a void process if the documents were quarantined in sealed and
dated envelopes in a secure location. The undertaking that the documents would not be kept on Mr Emerson�s personal file and
would be stored separately with a notation on them that the proceedings were discontinued and not to be taken into account in
dealing with Mr Emerson, (a matter which appears on the record of the Commission, and, indeed, in the report of proceedings,
and, indeed, in the report of this appeal) is sufficient protection.

39 It was submitted to us that if the matter was not allowed to proceed that there was no recognition as it were of Mr Emerson�s
stress brought about by these proceedings and no vindication of his character. No orders were sought in relation to those
matters at first instance. Further, those orders which were sought did not relate to the question of vindication of his character
and the requirements of the orders have, as we have already described, been met. The publicly recorded concession is, in any
event, ample vindication of him and a clearing of his name. That is supported by the clear undertaking not to revive the
investigation.

40 As to any question of damages or compensation, because of the amount, insofar as it could even have been ordered, it was not
sought and submissions that the failure to deal with the matter further prevented any remedy or took no account of orders
which might be made in that respect is entirely irrelevant.

41 Perhaps describing it as an abuse of process is inaccurate, but it is not in the public interest to hear further a case such as this
where, on any fair consideration, the dispute was dead; and the CSA had obtained in all substance a remedy, by concession,
which if the matter were heard and determined could properly be accounted as one consonant with what might well have been
afforded by the Arbitrator anyway (see her finding (j) above) in accordance with the equity, good conscience and the
substantial merits of the case.
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42 The public interest in this case takes in the interests of the community (see s.26(1)(c) of the Act) in a matter not being pursued
when that decision was reached and the interests of the parties whose interests were both well served by the decision reached
(see s.26(1)(c)).

43 The application for discovery properly fell by the wayside. Applications for discovery are interlocutory applications directed to
assist litigation, and, it is trite to observe, do not have a life of their own apart from the substantive litigation from which they
spring. It is, with respect, a nonsense to submit otherwise.

44 There was therefore no statutory duty to inquire into and deal with the matter on the merits. There was a valid exercise of the
discretion to dismiss the matter conferred by s.27 of the Act.

45 We agree entirely with what Fielding C, as he then was, said in Michael C Johnston v Wesfarmers Ltd 70 WAIG 2434 at
2435:-

�There seems to me to be little point in proceeding with what at best would be an academic exercise. The
Commission�s charter is to deal with practical solutions and is not such as to invite academic solutions.
Furthermore, it is hardly consistent with the public interest that it should be engaged in such an exercise ��

46 This was such a case.
47 It has not been established that there was any error in the exercise of the discretion of the Arbitrator at first instance, applying

the principles in House v The King (op cit). The only error was in failing to find that the whole process of investigation as
conceded was �void� or �a nullity�, a finding which was at least recognised by the correct observation that the matter was
dead. Indeed, for the reasons which we have expressed, the Arbitrator did not err.

48 In reaching these opinions, it was unnecessary to deal with every particular of the grounds of appeal, because these reasons
encompass them all.

49 As to ground 3, even if it were made out, which it was not, and it was not seriously pressed, could not at all dilute the
correctness of the decision appealed against, because it is irrelevant to the merits.

50 For all of those reasons, it was not established that the exercise of the discretion at first instance had miscarried.
51 No ground of appeal was made out, and the appeal, in our opinion, should be dismissed.
52 For those reasons, we dismissed the appeal.

Order accordingly
_________
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Order
This matter having come on for hearing before the Full Bench on the 8th day of May 2002, and having heard Ms M in de Braekt, as
agent, on behalf of the appellant, and Mr R Bathurst (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
reserved its decision in the matter, and reasons for decision having been delivered on the 24th day of May 2002, it is this day, the
24th day of May 2002, ordered that appeal No. FBA 13 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the

Act�) by the abovenamed appellant employee against the abovenamed respondent employer company.
3 The appeal is an appeal against the whole of the decision of the Commission, constituted by a single Commissioner, given on

12 November 2001 in application No 339 of 2001.
GROUNDS OF APPEAL

4 Upon the hearing of the appeal, the grounds of appeal were amended, and we reproduce hereunder the amended grounds of
appeal:-

�1. The Commissioner erred in law in finding that there was a valid reason to terminate Aaron Tasker (�the
Appellant�)�

Particulars
(a) On 24th January 2001 the Appellant worked on Ken Parker�s XE Falcon.
(b) On 29th January 2001 the Appellant again worked on Ken Parker�s XE Falcon.
(c) On 7th February 2001 Sino Galati issued the Appellant with a written warning that did not include

brake inspection.
(d) On Monday 12th February 2001 Ken Parker�s vehicle was returned due to problems with the brakes.
(e) On l2th February 2001 Sino Galati terminated the Appellant on the following grounds�

(i) Incorrect use of hoist.
(ii) Return of Ken Parker�s vehicle due to problems with brakes.

 2. The Commissioner erred in law and in fact in finding that�
(a) The wheels on Mr. Parker�s vehicle ought to have been removed for the purpose of the brake

inspection.
(b) The Appellant had not- been properly trained on brake inspection.

 3. The Commissioner erred in law and in fact by not finding that�
(a) The issue of brake inspection was not raised in the warning letter of 7th February 2001.
(b) The Appellant was provided with inconsistent written and verbal instructions regarding brake

inspection.
 4. The Commissioner erred in law by finding that a pre-existing issue with the brakes on Ken Parker�s vehicle

was capable of improvement after the issuing of the warning letter when the Appellant did not work on the
vehicle after 7th February 2001.

 5. The Commissioner erred in law by finding that the grounds for dismissal contained in the Notice of
Dismissal (12th February 2001) were valid reasons, when�
(a) The Commissioner found that the Respondent could not rely on the operation of the hoist as a valid

reason.
(b) The Appellant repeats paragraphs 1-4 above.

 6. The Commissioner erred in law by not finding that the Appellant was given �a fair go all round�, and that
the Appellant had not been unfairly dismissed.

 7. The Commissioner erred in law by finding that The Appellant had failed to mitigate his loss.
 8. The Appellant seeks Orders that the Full Bench�

(a) Quash the Order of Commissioner Scott dismissing Application No. 339 of 2001.
(b) Find that the Appellant was unfairly dismissed.
(c) Order the Respondent pay the Appellant compensation.�
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5 The appeal is against a decision expressed in the form of an order whereby the Commissioner at first instance dismissed an
application brought by the abovenamed appellant pursuant to s.29(1)(b)(i) of the Act.

BACKGROUND
6 The abovenamed appellant, Aaron Dale Tasker (wrongly called Aaron Tasker in the heading to the notice of appeal) brought

an application to this Commission, pursuant to s.29(1)(b)(i) of the Act, alleging that he was harshly, oppressively and unfairly
dismissed from his employment by the respondent.

7 The respondent, at all material times, conducted an automotive electrical and mechanical repair business under the name of
�Rockingham Auto Electrical and Mechanical Services� at 115 Dixon Road, Rockingham, in the State of Western Australia.

8 The appellant entered the employment of the respondent on 28 August 2000 and remained in that employ until he was
dismissed on 12 February 2001. It was not in dispute that he became a qualified automotive electrician, in New Zealand, and is
apparently a qualified automotive electrician for the purposes of pursuing that trade in Australia. He arrived in Australia from
New Zealand shortly prior to his commencing employment with the respondent. In New Zealand, he had worked as an
automotive electrician for some 14 years during some of which time he ran his own automotive electrical business. He was not,
of course, a qualified motor mechanic, at least in Western Australia. Evidence was given about these matters by the appellant,
on his own behalf, at first instance, and on behalf of the respondent by Mr Sino Galati, described by the Commissioner at first
instance as proprietor of Rockingham Auto Electrics, but presumably a director of the respondent company which conducted
and conducts that business, and Mr David Jonathon Galati, the son of Mr Sino Galati, the service manager of the respondent
and a qualified auto electrician. Mr Daniel Matthew Vadala, an employee of the respondent, as well as Mr Kevin Rockwell
Rawlinson, a service manager employed by another motor vehicle service firm, but, the service manager of the respondent at
material times, also gave evidence.

9 The respondent�s business, at the material times, was an automotive electrical and mechanical repair business. It was founded
about 20 years ago by Mr Sino Galati, and was described by him as doing 50% electrical work and 50% mechanical work.

10 At the material times, the respondent employed two qualified automotive electricians and four motor mechanics, as well as
apprentices. In addition, there was a workshop controller, a foreman and the service manager.

11 The appellant said in evidence that he met Mr Sino Galati when he sought employment by the respondent and advised him of
his qualifications and what he had done in the past. In fact, he had worked for 14 years approximately in New Zealand as an
auto electrician, and during some of that time, according to this evidence, he conducted his own automotive electrical business.

12 He was asked by Mr Sino Galati if he objected to doing mechanical work, and he said that he had not done it before, but, on his
own evidence, he said that he had no objection. Mr Tasker said that he was told that the work was half mechanical and half
electrical.

13 The respondent, of course, knew that Mr Tasker was not qualified as a motor mechanic, but as an auto electrician. According
to Mr Tasker, Mr Sino Galati asked him if he would object to doing mechanical work, and he said �No�, but added that �I have
never done any but I would be quite happy to do some�. He said that Mr Sino Galati then said that it was mostly just oil
changes and he thought that it would not be too hard to change oil. He had done some in the past.

14 Mr Sino Galati, on the other hand, said that, in the discussions before Mr Tasker was engaged as an employee, Mr Tasker was
told that he would be required to do mainly auto electrical work, but that when there was not enough, or if there was too much
mechanical work, he would also be doing full services and tunes, together with minor mechanical repairs; and slowly as he
gained experience he would be expected to do more. Mr Sino Galati said that Mr Tasker did his best to convince him that he
was quite happy to do that. He said that Mr Tasker came across as very keen. He also said, referring to notes, which he made at
the time, that Mr Tasker said that he had done mechanical work on his own vehicles and on his friends� vehicles and he had
done a little bit on shock absorbers.

15 It is quite clear, on Mr Tasker�s own evidence, and the evidence of both Mr Sino and Mr David Galati and Mr Kevin
Rawlinson, that he did do some mechanical work. It is also clear that this mechanical work included inspecting and repairing
brakes. He did not receive any formal training in mechanical work, and he himself said that he had to constantly ask mechanics
and persons around what he should do. It is quite clear that checking brake pads was part of any service and tuning job (see
Mr Tasker�s evidence at pages 24-25 of the appeal book (hereinafter referred to as �AB�)). Mr Sino Galati said in evidence
that training was provided by the workshop controller, the foreman and the four mechanics. Mr Tasker said that he had
difficulty with mechanical work (see pages 7-8 (AB)). It was the evidence of Mr Sino Galati that when Mr Tasker started he
was given, as were all of the technicians, a book setting out the procedures relating to work.

16 It was the evidence of all of the witnesses for the respondent that for the first two and a half months Mr Tasker performed his
auto electrician�s duties, as well as mechanical duties, including brake checking. It was also their evidence that he performed
all of his duties, including mechanical work, satisfactorily for the first two and a half months. Mr Sino Galati that �the nature
of the work expected of Mr Tasker was basically auto electrical work�.

17 There was also evidence from both the Messrs Galati, as well as Mr Vadala and Mr Rawlinson, that he became difficult to
instruct, that he would not follow instructions, that he was untidy and left messes which he did not clean up often enough when
required to do so, that some of his work was defective, and, that in particular, there were complaints about brake checks which
he had done. Mr David Galati raised the difficulty which he had with Mr Tasker taking or following instructions, with his
father (see pages 65-66 (TFI)). These allegations were denied by Mr Tasker. Amongst other things, he would not, the
complaint was, admit that he was making mistakes. Part of the allegations against him were that the defective inspection of
brakes on vehicles brought frequent complaints towards the end of his employment by the respondent.

18 Mr Sino Galati and Mr David Galati also gave evidence that they had raised issues of concern with him about his performance
and attitude and he had not responded. Some of the matters alleged to be problematical were mentioned in a memorandum to
him of 7 February 2001 which was given to him after he had been employed by the respondent for about five months. This was
a warning memorandum, which, according to the witnesses for the respondent, was given to him because of his unsatisfactory
performance and behaviour after the first two and a half months. That memorandum (exhibit 12) we reproduce hereunder from
pages 9-10 (AB):-

�Memo : 7th February 2001
To : Aaron Tasker
From : Sino Galati
Subject : Unsatisfactory Performance
LISTED BELOW ARE EXAMPLES OF UNSATISFACTORY PERFORMANCE.
1. Yesterday (6th February 2001) whilst working on vehicle Subaru 6MI113. You were given instructions on

the procedure of soldering diodes to the rectifier. You were told that the chromium plating on the base of
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these diodes was to be ground off until the copper was exposed before soldering these diodes to the heat
sink. You were also told that unless this was done the solder would not stick to the diodes and that the
diodes would come away from the heat sink.
After you completed that job the vehicle was test driven by the Forman and whilst on that test drive the
alternator failed due to one of the diodes coming away from the heat sink. When you then removed and
dismantled the alternator it was found that you did not follow the instructions given to remove the
chromium off the diodes before soldering.
You have deliberately ignored a direct instruction the result of which was to cause the alternator to fail. This
required extra time to be spent to rectify the problem, costing the company time and money.

2. Recently whilst you were repairing a glow plug system on a Landcruiser you were asked if you had soldered
the eye terminal on a bolt on connection. You said that you had. It was found that you in fact had not and
were made to solder that terminal the next day.

3. Recently on Peter Donaldson�s Landcruiser you were asked to check the electrical system because the
battery was going flat a short while after the alternator was replaced on his vehicle. You checked the vehicle
on the 10th of January, the 12th of January and finally on the 23rd of January. These last 2 occasions were on
call outs a total of 3hours 20 minutes spent on what should have been diagnosed as the battery on the first
occasion. It was found after the event that you had not load tested the battery until after the 3rd occasion. A
first year apprentice should know better.

4. On the 24th of January you Serviced Ken Parker�s XE Falcon. You did not check vehicle history on the
computer as required to on any vehicle that has been in before. One year ago we had replaced the Alternator
on that vehicle. As part of the items you picked as being faulty with that vehicle was the alternator.
When the vehicle returned to have the alternator repaired under warranty on the 29th of January, I checked
the vehicle with you and found that the alternator was perfectly OK and that the battery was in poor
condition. Again it appears that you hadn�t checked the battery.

These are just a few examples of your work lately and highlight your general work ethic and attitude.
Your attitude, the ignoring of instructions, giving misleading information when asked about a job, the slack attitude
in not performing basic checks and not following procedures, will not be tolerated. We require an immediate
turnaround on the above if you are to keep your position with this company.
Signed
Sino Galati�

19 There were complaints that Mr Tasker had not soldered a connection on a terminal on a Toyota Land Rover, which complaint
he denied (see pages 16 (TFI)). There was also a complaint that he fitted a diode on a Safari vehicle and that it broke loose. His
evidence was that he was not sure how it broke loose but that he resoldered it. He was also alleged to have failed to fit an
immobiliser on a vehicle correctly, and he denied that he was at fault.

20 Mr Sino Galati gave the memorandum to Mr Tasker on 7 February 2001 and a discussion between them took place for about
10 to 15 minutes. It was agreed that Mr Tasker denied each of the allegations raised in that memorandum. Mr Tasker also said
in evidence that it was difficult to have a discussion about these matters with Mr Galati because Mr Galati was shouting at him
and abusing him.

21 Mr Tasker then went away and obtained advice which he followed to respond to the memorandum of allegations about his
conduct in writing. He did so. He then handed to Mr Galati his own written memorandum in reply explaining and denying the
allegations (exhibit 13) on Saturday, 10 February 2001. We reproduce the same hereunder from pages 11-12 (AB):-

�To Sino Galati � In regards (sic) to unsatisfactory performance memo.
Regarding (sic) the Subaru 6MI113 on the 6th feb (sic) 01 I asked Dave Galati if you had the diodes in stock to
repair Hitachi Rectifiers � he said yes � found them and commented �I normally grind the base out� as he walked
off. Having performed this procedure in excess of a 100 times, this comment made no sense (sic). After the
alternator failed I replaced 1 diode and reassembled (sic) it, by this time the customer was waiting for the vehicle
(sic). David Galati walked over, asked what had happened, when I told him he said they had hade (sic) this problem
a lot, and that himself Dave L & Pete had decided to grind the diode to expose the copper to stop them falling off as
the solder we use is not suitable for the job. Ingram corp. the manufactures (sic) of this product have at no time said
that it needs to be altered to be fitted.
I at not time chose to ignore instructions as no instructions were given.
In regards (sic) to the Landcrusier(sic) glow plug system I reported a broken earth wire in a plug. I received (sic)
instructions to repair it and did so by soldering the connection. Later Dave Galati asked what I hade (sic) done, I
said �I had repaired the connection, he asked me if I hade (sic) soldered it, I said yes. I believe that Dave Galati had
thought I replaced a yellow crimp on terminal were (sic) in fact that terminal was no were (sic) near were (sic) I was
working. Later on when he pointed to the area he was on the right side and my vision of where he was pointing was
obstructed by engine air flow pipes as I was standing at the front of the vehicle (sic). The next morning when he
mentioned the terminal we both realised the mistake in communication and he asked me if I would solder the
terminal anyway.
In regards (sic) to Peter Donaldsons (sic) Landcrusier (sic) he asked if we could make the electronic windows work
with the key off. I did so as I have done before by bridging the power window relay � here I made a mistake, a
foreign drain also ran of (sic) this relay. When we picked the vehicle (sic) up after this. I checked the draw and
found 120 milliamps, 70 of which was from bridging this relay. we rectified this � you yourself said the other
50 milliamps would be ok, and the customer did not want to go any further � I did not check the battery as it was
flat and we all know you can not check a flat battery. Later that day the customer asked if he could have a loan
battery while we charged his. This job was done by Dave L the apprentice. He refilled the battery at a later stage.
When I went out to his vehicle (sic) Again I found his battery to be faulty. At know (sic) point was I in a position to
test this battery until then.
In regards (sic) to Ken Parkers XE falcon. I did check the history and found that the alternator was replaced on 18-
01-00, invoice 54696, 293340 ks as we were in the 24 -01-01 I believed (sic) the job was out of warranty as our
units have 12 months. I usually go through records to about 12 months although no guide lines are set. When I
tested his vehicle (sic) the battery was flat so could not be tested at that time. I fitted a brand new battery (as I
always do) to the vehicle (sic) and checked the charge rate. I found volt drop in the charge line and when rectified I
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found the alternator was charging at 13.19 volts � this is too low. I reported this but did not realise I had to tell them
it was just out of warranty (sic). When we checked it the next day the voltage came up to 13.8 volts and having (sic)
charged the battery, found it to be faulty. I stick with my first assessment, this alternator has a problem which would
require further (sic) checking as I reported.
Sino � for the past 2 months since your confusion between myself and Aaron Armstrong I have felt a lot of
animosity. I do my job well, I am always on time and do not pull sickies. I have performed all jobs and overtime
when asked. At no time have I ignored instructions and as for giving misleading information about jobs, please give
some examples so that I may respond (sic). As for my work attitude, I have a good work attitude. The job cards we
receive (sic) are constantly being taken away and contain poorly written instructions, incorrect rego no and incorrect
vehicle (sic) names ie letter R in place for Renault (sic) and only three of the seven rego no on the same card, the
work shop computers would have spent nearly 50% of the last 2 months not working, yet I keep a positive attitude
and enjoy my work.
I do take offence to being blamed unfairly for these faults. I have found your attitude and offensive language in
more than 1 meeting unprofessional (sic). You showed no interest in giving me a chance to explain my side of any
example, but told me that I only made excuses for everything. I feel that your hidden agenda (sic) for all this is one
of constructive dismissal.

Yours sincerely (sic)
Aaron Tasker

Signed�
22 It is to be noted that the last paragraph of the memorandum from Mr Galati of 7 February 2001 (exhibit 12) complains about

the ignoring of instructions, giving misleading information when asked about a job, the slack attitude in not performing basic
checks, and not following procedures, and advises that this would not be tolerated and that an immediate turnaround would be
required otherwise he would be dismissed. That was a clear and explicit warning to him. As Mr Tasker admitted, he was given
an opportunity to respond to the memorandum of 7 February 2001.

23 Having handed his letter in response to Mr Sino Galati on Saturday, 10 February 2001, Mr Tasker left the premises. Mr Sino
Galati sat down and read the letter after Mr Tasker left.

24 On that Saturday, according to Mr Sino Galati�s evidence, the appellant had used one of the hoists on the premises, contrary to
instructions which the respondent says were given in writing in a memorandum issued some time prior to that to all of the staff
including Mr Tasker.

25 In addition, Mr Galati, on his evidence, considered the memorandum from Mr Tasker (exhibit 13) and the contents of it over
the weekend.

26 On Monday, 12 February 2001, a significant incident occurred. Mr Ken Parker, a regular customer of the respondent, the
owner of an XE Falcon, and the work of Mr Tasker on which was the subject of a complaint in Mr Galati�s memorandum of
7 February 2001, brought his vehicle back in again, it having been serviced, on 29 January 2001, due to problems with the
brakes. (Mr Parker complained about this). In fact, the brakes had been worn away so that all that was left instead of the pads
were steel studs, and the brakes were virtually inoperative. It was not denied at all that the two most dangerous sorts of defects
in a motor vehicle were in the steering and in the brakes, and the consequences of such defects could, of course, be fatal.

27 Mr Sino Galati reached the conclusion, because of the failure of Mr Tasker to follow instructions in relation to the hoist,
notwithstanding the memorandum which had been issued to him about his failing to recognise and accept responsibility for
problems in his performance, and having received the further complaint on Monday from Mr Ken Parker, that there was no
purpose in further counselling or any other form of discipline. He decided to terminate Mr Tasker�s employment. It is clear that
the allegedly defective work done on Mr Parker�s vehicle by which defects in the brake pads had not been identified, had
happened before the memorandum of 7 February 2001 from Mr Sino Galati to Mr Tasker, and the fact of it occurring was
unknown to Mr Sino Galati until Monday, 12 February 2001. He then issued a notice of dismissal on that day, Monday,
12 February 2001, to Mr Tasker, the letter (exhibit 14) being, formal parts omitted, in the following terms:-

�Notice of Dismissal : 12th February 2001
To : Aaron Tasker
Further to the letter of warning issued to you on the 7th of February.
On Saturday 10th of February you were found to be using the hoist incorrectly (raising the hoist with the safety catch
on) this causes the safety mechanism to click on each catch causing excessive wear of the safety mechanism. This
shows a lack of respect for our expensive equipment.
Today Mr Ken Parker�s vehicle was returned to us. As you may recall this was the vehicle that you serviced and
misdiagnosed the alternator as being faulty on the 24th January. The vehicle was returned today, as you know
because the drivers (sic) side front brake pads were worn down to bare metal. This should have been picked up by
you and reported on the service carried out on the 24th January. We are now having to do this job free of labour
costing the company time and money. More importantly this has tarnished our reputation with the customer as it is
the second problem from that service and has probably cost us this customer.
The intent of the written warning on the 7th of February was to bring home to you the problems you are causing with
a view to helping you rectify these.
Your reply in writing denying the mistakes you have made and the misleading responses you have given when
questioned on these, makes clear to us that you are not willing to learn by your mistakes or to try and rectify your
behaviour but rather are looking for excuses. Of course if we can�t get the (sic) past the first step of getting you to
realise that there is a problem, we are wasting our efforts.
On that basis the decision has been made to terminate your employment with this company.
Signed
Sino Galati�

28 Mr Sino Galati said that it had not been his intention to dismiss Mr Tasker on Monday, 12 February 2001, but to further
discuss the matters raised by him with him.

29 It will be noted that the letter states that the basis of the termination of the employment was his denial of the mistakes and the
misleading responses given, making it clear that he was not willing to learn by his mistakes or to rectify his behaviour.
Mr Tasker does not seem to have responded to the allegations made against him before he was dismissed, although he was
asked what had happened with Mr Parker�s vehicle by Mr Rawlinson on Mr Sino Galati�s instructions and responded,
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according to Mr Rawlinson, that that must have been the vehicle that he did not take the wheels off. Mr Tasker�s complaint
was that he was �fired� because he responded as he did to a letter of warning.

30 However, the letter does specifically identify the problems involving the hoist and the failure to discover the worn brake pads
on Mr Ken Parker�s vehicle, a vehicle on which it was also alleged that Mr Tasker had recently �misdiagnosed� an alternator
as being faulty.

31 Mr Sino Galati said in evidence that the deciding factor in determining to dismiss Mr Tasker was when Mr Parker�s car came
back in with the brakes down to bare metal because Mr Tasker had not checked them, and, further, when the service manager,
Mr Rawlinson, came back having spoken to Mr Tasker and said �he didn�t take the wheels off�.

32 Mr Sino Galati spoke to him on Monday, 12 February 2001, and handed him the letter, terminated his employment and a few
days later paid him a week�s pay in lieu of notice and all entitlements.

33 We turn to the question of the alleged failure to operate the hoist pursuant to Mr Sino Galati�s directions. The evidence is quite
clear that Mr Tasker did not operate the hoist in accordance with his directions, but that he operated it in accordance with the
manufacturer�s instructions which were written on it. In relation to the hoist, Mr Galati admitted in evidence that he was wrong
to instruct his employees, as he had, to use the hoist contrary to the manufacturer�s instructions and that this was the view of
the Occupation and Health Authority. Further, he admitted that Mr Tasker, in operating the hoist in accordance with the
manufacturer�s instructions, had acted correctly.

34 There was a great deal of evidence about what the requirements were for inspecting brake pads. It was Mr Tasker�s evidence
that he was told that one did not take off the wheels of a vehicle to inspect the brake pads unless it was absolutely necessary,
and he was shown how to do the visual inspections by the foreman, Mr Darren Atkinson, and was instructed to do such
inspections, by the use of a small torch and without taking the wheels off. One could then, according to him, see whether the
brake pads were worn down. �You check each rim and see how much brake pad is there�, he said (see page 25 (AB)).
Mr Tasker said that he inspected Mr Parker�s vehicle�s brakes as he had been told to do such jobs. He also said that there
appeared to be a reasonable amount of pad where he looked (our emphasis). He also said that employees would look at the pad,
but only one spot on each pad. He alleged in cross-examination that he was given instructions to take short cuts and cheat the
customers, something that was denied by Mr Sino Galati. Mr Rawlinson specifically corroborated Mr Galati�s evidence that he
did not follow instructions when Mr David Galati gave them to him, that Mr Tasker did not display initiative in finding other
jobs, having completed one job, and that he was never given instructions to take shortcuts on jobs. Mr Rawlinson also gave
evidence that he complained to Mr Sino Galati about Mr Tasker�s performance and about the messes Mr Tasker left at his
work. He also confirmed Mr Parker�s complaint and affirmed that the brakes were checked and required to be checked by
taking the wheels off. They were then checked through the calipers. He also corroborated evidence that there were complaints
about brake checks by Mr Tasker at the rate of about two a week towards the end of his employment by the respondent.
Mr Rawlinson also said that mag wheels are not removed to check the brakes, and these are the only ones which can be
checked by a torch. He was not at all shaken in his evidence on cross-examination. Mr David Galati also affirmed that one
takes the wheels off a car on the full service and tune with the car on the hoist in order to check the brake pads. He said that
one must be able to see the brake pads because the brake pads are obviously important. The car, he said, is unsafe if there are
no brakes, which was something of an obvious statement. To make sure that the brakes are safe, one has to see the brake pads
and see what thickness is left. On a car with mag wheels one can see this with a torch. Again Mr David Galati, on a fair
reading, was not shaken in cross-examination. Mr Sino Galati also said that Mr Tasker was a qualified tradesman who had
been working with cars all of his life and �had had wheels off before�. Certainly, Mr Tasker did not make it clear in evidence
that he had not taken wheels off before. He said specifically that Mr Tasker was not unqualified to fix brakes.

35 However, it was the evidence of Mr Sino Galati that all employees were instructed that the wheels had to be taken off in 99%
of cases. There were written instructions dated 25 September 2000 about taking wheels off to check brakes. Mr Tasker said
that he always had to ask a mechanic because he was not at all good with brakes. That was contrary to what Mr Sino Galati
said. He was, however, according to his evidence, had been doing this check on many vehicles. He said that if one could not
see anything at all then one pulled the wheels off. It is clear from the evidence of Mr Rawlinson and the Messrs Galati that
only in relation to about 1% of vehicles, these being vehicles with large mag wheels, and by implication Mr Parker�s car was
not a vehicle with large mag wheels, was one able to determine by the use of a torch whether the brake pads had been worn.

36 It was also clearly the evidence of Mr Tasker that he was unable to detect how much the pads had been worn, and, in our
opinion, commonsense would dictate in relation to Mr Parker�s vehicle that he should therefore have taken off the wheels. He
said that he had used the torch because that was what he had been instructed to do, but it was denied by all of the witnesses for
the respondent that that was the course which employees should or were required to take. Mr Tasker said that he had difficulty
judging the area of the brake pads when he �poked the light in�.

37 The evidence of the Messrs Galati, Mr Rawlinson and Mr Vadala, a qualified mechanic employed by the respondent, all
supported the allegations made in the memorandum of 7 February 2001 and the memorandum of 12 February 2001 from the
respondent to the appellant. After the initial couple of months, they were all critical of his attitude, his tidiness and made
allegations as to his competence in performance and that his behaviour was unsatisfactory. Mr Tasker admitted that on one
occasion he was untidy because he had to rush a job, but he was told to clean up the next morning and did so.

38 There was also evidence from Mr Tasker that he was unable to find employment for 11 weeks after he was dismissed. In cross-
examination, he said that he had had a motor vehicle accident one week, after the dismissal in which he broke his collarbone.
This rendered him unfit for work because he could not lift anything really heavy for three weeks. He did say, too, that he was
checking the paper every Wednesday and Saturday for employment. He said that he also applied for only one job which he
rang up about and he had an interview. A number of advertisements alleged to have been placed in �The West Australian� over
a period of time for employees in his line of employment was put to him in cross-examination, but the advertisements were not
proven as a fact in evidence on behalf of the respondent, and were not tendered or produced to the Commission. He had spoken
to his insurer about claiming loss of earnings in respect of his injury. His insurer had recovered all of his medical expenses. He
said in re-examination that he had chased a few jobs and went to one interview, but it was too far away, especially for the
money being offered. He said that he rang some others but they wanted fuel injection or air-conditioning experience which did
not have.

FINDINGS
39 The Commissioner at first instance made the following findings:-

(a) That she gave the evidence of Mr Vadala, which was evidence of his observations of Mr Tasker and his work
performance, no weight.

(b) That Mr Tasker�s evidence in respect of his efforts to mitigate his loss was far from satisfactory, and, in all of the
circumstances, she was not satisfied that this constituted a reasonable effort on the part of the appellant to mitigate his
loss and his lack of candour in that respect did not enhance his credibility.
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(c) That four weeks after the accident, being five weeks after the termination of his employment, Mr Tasker was fit only
for light duties.

(d) That he was unable to tell the Commissioner at first instance when it was that he was fit to take on the full range of
duties of his calling other than to say that it was shortly after that.

(e) That, in any event, it appears that the best that he was able to manage was that he applied for a couple of jobs at what
might be some six weeks of unemployment.

(f) That in all of the circumstances, the Commissioner was not satisfied that this constituted a reasonable effort on the
part of Mr Tasker to mitigate his loss and his lack of candour did not enhance his credibility.

(g) That because of the dispute between the parties about the operation of the hoist it might be that the respondent was not
entitled to rely on this as part of its reasoning for the termination.

(h) That the appellant had failed to demonstrate, on the balance of probabilities, that his evidence was to be preferred to
the evidence for the respondent when it came to the appellant�s performance. In this context, the Commissioner found
that Mr Sino Galati and Mr David Galati were credible in most of the issues associated with the appellant�s
performance, but it was difficult to determine which of the witnesses� evidence ought to be preferred one to the other
where the evidence of the appellant�s performance involved only one person.

(i) That it was not established to the necessary standards that he had not received a fair go.
(j) That it was not demonstrated that what had been alleged against him in terms of his performance and approach to his

work was not correct.
(k) That his and the respondent�s evidence had been of equal rate in that regard.
(l) That the Commissioner was unable to find that he had not been given natural justice. Issues of concern were raised

with him and he was given an opportunity to respond. He did respond, and the respondent took account of his
response but was unconvinced by it.

(m) That another two instances arose, one with the hoist, and one with Mr Parker�s vehicle.
(n) The Commissioner found that because of the dispute between the parties about the operation of the hoist it may be

that the respondent was not entitled to rely on this as part of its reasoning for termination.
(o) That it was the allegation for the respondent that the failure to properly check the brake pads on Mr Parker�s vehicle

warranted termination of employment.
(p) That he was given an opportunity to know and respond to issues knowing that his employment was in jeopardy and to

demonstrate improvement and soon after the warning a further issue arose concerning Mr Parker�s brakes.
(q) That she was not satisfied that the appellant had demonstrated to the necessary standard that he was the one who was

correct and that the respondent was incorrect in relevant matters relating to the termination by proving his case in the
balance of probabilities.

(r) Thus, the claim of harsh, oppressive or unfair dismissal was dismissed.
(s) That there was no genuine endeavour to mitigate loss and the amount of compensation which ought to be awarded

were Mr Tasker successful would be unlikely to exceed about one week�s pay.

ISSUES AND CONCLUSIONS
40 This was an appeal against a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 and Coal

and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC). The onus lies upon the appellant to establish that the
exercise of the discretion at first instance miscarried according to the well known principles in House v The King [1936]
55 CLR 499. If it does not do so then there is no warrant for the Full Bench to interfere with the exercise of the discretion at
first instance.

41 Further, a finding of fact by a trial judge based on the credibility of a witness is not to be set aside because an appellate court
thinks that the probabilities are against, even strongly against, that finding. If the finding depends to any substantial degree on
the credibility of the witnesses, the finding must stand unless it can be shown that the judge has failed to use or has palpably
misused his advantage, or has acted on evidence which was inconsistent with facts incontrovertibly established by the evidence
or which was glaringly improbable (see Devries and Another and Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 and see State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306 (HC)).

42 Findings were made in this case which were clearly made based on the credibility of witnesses. It is therefore for the appellant,
if he wishes to establish those findings, to establish that the findings were made in error, according to that principle.

43 We now turn to the grounds of appeal.
Grounds of Appeal
44 It is necessary to put the grounds of appeal into perspective by repeating that they should be seen against findings as to

credibility as made by the Commissioner at first instance based on the advantage enjoyed by her in seeing and hearing the
witnesses. The Commissioner found that the Messrs Galati were credible in most issues associated with the evidence given.
She made no expressed comment about the evidence of Mr Rawlinson or his credibility and his evidence on a fair reading of
the transcript was generally unshaken. She was not satisfied that the appellant had demonstrated to the necessary standards that
he was correct and the respondent was incorrect, in relation to relevant matter affecting the termination �by proving his case on
the balance of probability�.

45 As we interpret that finding, it means this. The Commissioner at first instance did not accept that the complaints of bad
performance and unsatisfactory attitude and incompetence made against Mr Tasker were proven to be incorrect. It was on these
and the problems with Mr Parker�s brakes, (and allegation that he had used hoist contrary to instructions), that the dismissal
was sought to be justified.

46 It follows that she would not accept Mr Tasker�s version of what occurred in relation to Mr Parker�s vehicle. It follows,
implicitly, that she did not accept his version of the events supporting the memorandum of warning, and of the matters of
complaint, referred to in evidence by the witnesses for the respondent.

47 Nothing was submitted to persuade us, on a fair reading of the transcript, and examination of other evidence that the
Commissioner should have accepted Mr Tasker�s evidence and that she was in error in not doing so.

48 By ground 1 it is alleged that the Commissioner at first instance erred in law in finding that there was valid reason to terminate
Mr Tasker. That is not, of course, what the Commissioner found. The Commissioner found that Mr Tasker had not established
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that the dismissal was unfair. That is what the Commissioner was required to do according to the Act and the definition of what
is harsh, oppressive or unfair, as expressed in the Act, and authoritively defined in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC). The Commissioner found, and found correctly, having regard to the credibility of the
witnesses, that Mr Tasker took the easier way out in checking the brake pads of Mr Parker�s vehicle by looking at the brake
pads with a torch rather than taking the wheels off, as he was instructed to do.

49 The relevant events in relation to the dismissal were as follows:-
(a) In a letter dated 7 February 2001, Mr Sino Galati, warned Mr Tasker that he would be dismissed if he did not change

his attitude and improve his work and his attention to it.
(b) He made a number of specific complaints in the memorandum, which complaints were denied by Mr Tasker, but

which were corroborated by Mr David Galati and Mr Rawlinson. They were also corroborated by Mr Vadala, to some
extent, but his evidence was not accepted.

(c) None of them related to unsatisfactory conduct of brake pad examination, but it was perfectly clear that the letter of
warning referred only to some specific examples of the complaints which the respondent made against the appellant.
This is specifically said in the memorandum of warning of 7 February 2001, and, further, is confirmed by the specific
words:-

�These are just a few examples of your work lately and highlight your general work ethic and attitude�.
50 In other words, it is quite clear that the memorandum did not set out to mention all matters of complaint. Other matters of

complaint were mentioned in the oral evidence given, and the Commissioner at first instance did not find that those allegations
were not credible.

51 No significance could properly be attached to the omission of every item of complaint from that letter, having regard to the fact
that it was restricted to a few examples.

52 It is fair, to observe, that the evidence of the Messrs Galati was corroborated in a number of material particulars by
Mr Rawlinson whose evidence was very little shaken, although it was not expressly referred to by the Commission.

53 Mr Tasker, it should be observed again, denied the allegations contained in the memorandum of warning in his own
memorandum in response as well as denying the allegations made in evidence and in the memorandum in his own evidence.
However, the Commissioner at first instance did not find that his evidence established what he sought to establish.

54 There are, however, a number of relevant matters. First, on 24 January 2001 and on 29 January 2001 the appellant had worked
on Mr Ken Parker�s XE Falcon. Mr Parker was a customer.

55 The evidence of the witnesses of the respondent was that Mr Tasker�s work for the first two and a half months, including brake
inspections, was competent. Mr Tasker did not deny this, and it was open to so find.

56 Further, the evidence of the witnesses for the respondent, which was accepted, and that of Mr Sino Galati, Mr David Galati and
Mr Rawlinson, was that he had been properly trained in matters including brake inspections, that there were no oral
instructions nor was there a practice which permitted the brake pad inspections to be carried out without taking the wheels off
vehicles, except in a very small minority of cases, namely about 1% involving cars with mag wheels.

57 This practice was what was prescribed in written instructions made available to staff.
58 The appellant, it was clear, had failed to act according to instructions, had failed to act according to his training, and failed to

take off the wheel of Mr Parker�s car, when on his own admission, he could not properly see the brake pads.
59 His inspection was entirely inadequate and as a result, Mr Parker�s car was brought in shortly after the work was done, with the

brake pads worn down to the steel studs, and were almost inoperable.
60 Mr Tasker was clearly negligent in failing to ascertain, by carrying out his instructions in the proper manner, that the brake pad

was so badly worn, and it was open to so find. That is the case, because his own evidence was that he could not see the brake
pad and did not take the wheel off. The fact was that his inspection, on his own evidence, failed to detect that brake pads on a
vehicle were worn down to the extent of being almost non-existent.

61 He did not allege that the vehicle was one with mag wheels and did not assert that fact. A vehicle with mag wheels, can, on the
evidence, be inspected for brake pad wear without taking the wheels off. All of the evidence was that this vehicle required the
wheels to be taken off. It was open to so find.

62 We now turn to the grounds expressed for the dismissal in the letter of 12 February 2001. They were that:-
(a) Mr Tasker had operated after the warning letter, the hoist, contrary to instructions given to him, by Mr Sino Galati
(b) That he had failed to properly check the brakes on Mr Parker�s car.

63 It is quite clear that it was not accepted that he was dismissed because he had responded to the memorandum of warning of
7 February 2001. He could not therefore challenge the findings which were open to be made that he had been dismissed
because of the failure to comply with the hoist instructions given to him by Mr Sino Galati and because he failed to properly
check the brakes on Mr Parker�s car.

64 It was submitted, for the appellant, that because the latter allegation related to an event which occurred before the warning
letter was issued on 7 February 2001, that it was not a matter in relation he could improve his performance as the letter
required.

65 Therefore, as we understood it, the submission implied it could not fairly be used as a basis of dismissal. As a basis for
dismissal as a matter of law, the conduct was neither waived nor condoned, because until Monday, 12 February 2001, the
appellant had no knowledge of it and acted to dismiss as soon as it became aware of this knowledge through Mr Sino Galati
(see the general discussion of condonation and waiver in Macken, McCarry and Sappideen, �The Law of Employment�,
4th Edition at pages 213-214).

66 It is the law, to, that an employer can justify a dismissal by reference to facts not known at the time of his dismissal but
discovered subsequently, so long as these as facts concern circumstances in existence when the decision is made. Whether the
decision can be so justified will depend on all of the circumstances (see RRIA v CMETSWU (1995) 75 WAIG 813 and see
Byrne and Frew v Australian Airlines Ltd [1995] 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ, and at
page 467 per McHugh and Gummow JJ).

67 In this case, when the respondent gave a warning to Mr Tasker, on 7 February 2001, through Mr Galati, Mr Galati had no
knowledge of the problem with Mr Parker�s vehicle. He gained that knowledge only on Monday, 12 February 2001. It is, with
respect, wrong to submit that this could not constitute a ground for dismissal because it had already occurred and could not be
remedied by any improvement in Mr Tasker�s performance.
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68 The fact of the matter was that it was an event unknown to the respondent which was added to the other elements of complaint
in the respondent�s memorandum of warning and formed a ground of dismissal because it had become known. It could
properly be so accounted.

69 In any event, not every instance of unsatisfactory performance was listed in the memorandum of warning as we have said
above. The fact that an instance was not referred to in the memorandum of warning is no bar to action being taken fairly or
legitimately by the respondent.

70 It is quite obvious, and the Commissioner at first instance found correctly, that Mr Tasker did not operate the hoist incorrectly
and it was correct and safe for him in accordance with the manufacturer�s instructions and not Mr Sino Galati�s.  That was
open to be found specifically on Mr Sino Galati�s own admission in evidence. Therefore, as the Commissioner properly found,
the respondent could not rely on that act to justify dismissal. However, it was not contended that the dismissal was summary,
and it was not so intended, on Mr Sino Galati�s evidence.

71 Accordingly, given the findings of fact, made on the basis of credibility and applying the principle expressed in Devries and
Another and Australian National Railways Commission and Another (op cit), the Commissioner found correctly and did not
misuse the advantage which she had from observing the witnesses in the box.

72 The overall onus was therefore on the appellant to establish those facts on the balance of probabilities which would lead to the
conclusion on the balance of probabilities that the dismissal was unfair.

73 In our opinion, as the Commissioner found, it was not established that the allegations against him were not true. He therefore
did not establish that he was not lacking in the correct attitude and not competent in his performance, as alleged in the evidence
of the witnesses for the respondent and also alleged in the memorandum of 7 February 2001, notwithstanding his denial.

74 The aggregation of those allegations, in evidence, and in the memorandum and his own admitted failure to properly check the
brake pad on Mr Parker�s car by taking off the wheel when he could not see the brake pad properly to determine whether it had
deteriorated or not was sufficient, if accepted, to justify his dismissal.

75 When that evidence was not negatived by him, he was not able to establish that there was unfairness in his dismissal. As we
have said, the Commissioner�s finding was that she was unable to find that his version was correct and therefore unable to find
that he had established the facts on which it might be found that the dismissal was unfair and that he had not received a fair go.

76 For ourselves, on a fair reading of all of the evidence, and the whole of the transcript of the evidence, including
Mr Rawlinson�s evidence and excluding Mr Vadala�s evidence, it was open to the Commissioner to accept the evidence of the
witnesses for the respondent, in any event. However, we did not see them, and we take that matter no further.

77 It was established that the Commissioner at first instance had not at all misused the advantage that she had in seeing the
witnesses. It was open to find as she did. It was not established that the exercise of the discretion miscarried, in accordance
with the principles in House v The King (op cit). It is unnecessary for those reasons to decide any question of compensation or
remedy.

78 The grounds of the appeal, for those reasons, are not made out, in our opinion.
79 We would dismiss the appeal for those reasons.

Order accordingly
_________

2002 WAIRC 05530
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON DALE TASKER, APPELLANT
v.
SINOGAL PTY LTD TRADING AS ROCKINGHAM AUTO ELECTRICS & MECHANICAL
SERVICES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED THURSDAY, 9 MAY 2002
FILE NO/S. FBA 57 OF 2001
CITATION NO. 2002 WAIRC 05530
_________________________________________________________________________________________________________

Decision Grounds of appeal amended
Appearances
Appellant Mr C Young, as agent and with him Mr K Aitken
Respondent Mr E P Rea, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of March 2002, and having heard Mr C Young, as
agent, and with him Mr K Aitken, on behalf of the appellant, and Mr E P Rea, as agent, on behalf of the respondent, and having
reserved its decision in the matter, and reasons for decision having been delivered on the 9th day of May 2002, and the parties
having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 9th day
of May 2002, ordered as follows:-

THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of the
amended notice of appeal filed herein on the 8th day of March 2002.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________
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2002 WAIRC 05514
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON DALE TASKER, APPELLANT
v.
SINOGAL PTY LTD TRADING AS ROCKINGHAM AUTO ELECTRICS & MECHANICAL
SERVICES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED THURSDAY, 9 MAY 2002
FILE NO/S. FBA 57 OF 2001
CITATION NO. 2002 WAIRC 05514
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr C Young, as agent and with him Mr K Aitken
Respondent Mr E Rea, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of March 2002, and having heard Mr C Young, as
agent, and with him Mr K Aitken, on behalf of the appellant, and Mr E Rea, as agent, on behalf of the respondent, and having
reserved its decision in the matter, and reasons for decision having been delivered on the 9th day of May 2002, it is this day, the 9th
day of May 2002, ordered as follows:-

THAT appeal No. FBA 57 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
President.

FULL BENCH—Coal Industry Tribunal Reviews—
2002 WAIRC 05613

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE GRIFFIN COAL MINING COMPANY PTY LIMITED, APPLICANT

v.
THE COAL MINERS� INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA,
COLLIE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED WEDNESDAY, 22 MAY 2002
FILE NO/S. FBM 2 OF 2001
CITATION NO. 2002 WAIRC 05613
_________________________________________________________________________________________________________

Decision Application discontinued
Appearances
Applicant Mr T H F Caspersz (of Counsel), by leave
Respondent Ms K A Williams (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 12th day of April 2001, and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the applicant and Ms K A Williams (of Counsel), by leave, on behalf of the respondent, and the
Full Bench having adjourned the hearing and determination of the application sine die, and the applicant having filed a Notice of
Discontinuance of Application in the Commission on the 13th day of May 2002, and a Declaration of Service having been filed in
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the Commission on the 21st day May 2002, and both parties having consented to waive their rights conferred on them by s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of May 2002, ordered and declared by consent that
application No FBM 2 of 2001 be discontinued and that the Full Bench do refrain from hearing the matter further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—Matters dealt with—
2002 WAIRC 05691

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BAMBOO HOLDINGS PTY LTD, APPLICANT

v.
MURRAY GRANT HALLIGAN, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 6 JUNE 2002
FILE NO/S. PRES 20 OF 2002
CITATION NO. 2002 WAIRC 05691
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr B Walker, as agent
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
1. This is an application brought by the above named applicant company pursuant to s.49(11) of the Industrial Relations Act

1979 (as amended) (hereinafter referred to as �the Act�), wherein the applicant seeks an order for the stay of operation of the
order made, by a single Commissioner, in application No 1624 of 2001 on 13 May 2002 pending the hearing and
determination of appeal No FBA 26 of 2002.

2. I was satisfied that the appeal was properly instituted within 21 days within the meaning of s.49(3) of the Act.
3. I was also satisfied that the applicant herein was a person who had sufficient interest to make this application, because the

applicant was the appellant in appeal No. FBA 26 of 2002, and in the proceedings out of which arose the decision appealed
against, was a party to those proceedings.

BACKGROUND
4. Application No 1624 of 2001 was made by the above named respondent, Murray Grant Halligan, against Bamboo Holdings

Pty Ltd as respondent in the Commission pursuant to s.29(1)(b)(i)and (ii) of the Act. The application alleged that the
dismissal of Mr Halligan was harsh, oppressive or unfair and/or that he was denied contractual benefits to which it was
alleged he was entitled.

5. The original order was made on 13 May 2002 and bears a stamp evidencing its depositing in the office of the Registrar on the
same date. The order, formal parts omitted, reads as follows:-

�1 DECLARES THAT Murray Grant Halligan was an employee of the respondent;
2 DECLARES THAT the dismissal of Mr Halligan by the respondent was unfair and that reinstatement is

impracticable;
3 ORDERS the respondent to pay Mr Halligan compensation in the sum of $45,500.00 gross by the close of

business on Friday 17 May 2002.�
6. The application for a stay was filed on 22 May 2002 and is made on the following grounds:-

�That the order, in Application No. 1624 of 2001, as given on 13th May 2002 should be stayed, and on the
following grounds�
1. The order involved a substantial amount of money.
2. That if the appeal is upheld, the money as due to be paid, would have to be reimbursed.
3. The Appellant feels that there would be difficulties involved with recovering these monies from the

respondent.
4. It would not be in the public interest for it to be necessary that proceedings be instituted to recover the

monies which may have been paid to the Respondent by the Appellant.�
GROUNDS OF APPEAL

7. The grounds of appeal herein are as follows:-
�A. The grounds of this appeal are as follows�
1. The learned Commissioner erred by;

1.1 finding, at paragraph 73 of the Reasons for Decision, that Murray Grant Halligan was an employee
despite evidence that he was, at all relevant times, a self employed contractor.
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1.2 finding that the Commission had the jurisdiction to hear and determine the matter at first instance.
1.3 exceeding the Commission�s jurisdiction by interfering with the Appellant�s right to contract out the

functions of manager.
1.4 exceeding the Commission�s jurisdiction and interfering with the Appellant�s right to terminate a

contract for service.
1.5 finding, at paragraph 71 of the Reasons for Decision, the fact that Mr. Halligan, whilst saying he

considered himself to be an employee, referred to Mr. Deng as �the client� was not significant.
1.6 failing to give sufficient weight to the evidence in paragraph 29 of the Reasons for Decision of Mrs.

Halligan who, on page 46 of the transcript, conceded that the business M & M Halligan had been
established for taxation purposes.

1.7 failed to act according to equity and good conscience in finding the Respondent to be an employee
when he entered into a contract for service without coercion and held himself out to be a contractor,
at all relevant times, to the Australian Taxation Office.

1.8 failed, at paragraphs 65 and 66, to give sufficient weight to the �taxation arrangement� and find it to
be anomalous for the Respondent to hold himself out to be a contractor for the purposes of taxation
and then claim to be an employee when the deal made with the Appellant went, from his point of
view, awry.

1.9 erred in finding, at paragraph 85 of the Reasons for Decision, that twenty four months wages had
been lost when no evidence to that effect had been led.

2. The appeal is in respect to an order requiring a substantial amount of money to be paid, in a decision where
the Commission exceeded its jurisdiction and interfered with the Appellant�s right to manage its business
and as such is of sufficient importance that in the Public Interest leave to appeal should be allowed.

B. The Appellant seeks an order quashing the decision and order at first instance, substituting such decision
and order with an order that the Commission lacks jurisdiction to hear and determine the matter.�

8. The notice of appeal was filed on 22 May 2002 and served on 22 May 2002 according to the declaration of service.
PRINCIPLES

9. The principles which apply to applications for a stay were most recently expressed by the Commission, constituted by the
President, in Stanley and Others t/a Communique Communications v Bryant 82 WAIG 785 at 787 and are as follows:-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408:-
�I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:-

�These principles have been laid down in a number of cases, including Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and the Arts v
CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an underlying
principle that the successful party is entitled to the fruits of her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that the
balance of convenience favours the applicant and that other factors consistent with the application
of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that the application be
granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience and the substantial merits of the case. (I say that
to further explain the principles.)�

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is important,
too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).��

10. I would add the following further observations.
11. Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in this jurisdiction a

serious issue to be tried also described as a strong case), to ensure that the appeal has not been lodged simply to delay
execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).

12. If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the respondent�s financial
state there is no reasonable prospect of recovering monies paid to him pursuant to the judgment.

13. An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be ruined (see Lino
Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).

14. Inconvenience and the possibility of risk to the appellant�s property do not constitute special circumstances (see Cox v
Simeon (SC (WA) Full Court. Lib. No. 5063 7 September 1983, unreported)).

15. The onus is on the applicant, of course, to demonstrate a proper basis for a stay as I have observed above which will be fair to
all the parties and the court will weigh the balance of convenience and the rights of the parties as I have observed above (see
Alexander v Cambridge Credit Corp Ltd (1985) 2 NSW LR 685 at 694).

16. The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient. Further, it is not
sufficient to constitute special circumstances that the appeal is arguable, is being pursued in good faith and with expedition
and that the stay will not prejudice anybody (see Hamersley Iron Pty Ltd v Lovell (No. 2) (1998) 20 WAR 79 and 80,
88 (FC)).

17. Appropriate circumstances may exist within the context of the balance of convenience if serious injury will result to the
applicant unless a stay is granted (see McBride v Sandland (No. 2) (1918) 25 CLR 369 and 375) and as I have observed, an
appeal will be nugatory when, because of the respondent�s financial state, there is no reasonable prospect of recovering
monies paid to him/her pursuant to the judgment but appropriate circumstances are not limited to that situation and will exist
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whenever there is a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer Emporium Ltd (No. 1)
[1986] 160 CLR 221 at 223).

18. This is a matter in which it was asserted from the bar table on behalf of the applicant that the respondent did not have the
capacity to repay the amount of the order namely $45,512.00 in the event that this application was dismissed and the appeal
were successful.

19. There was evidence adduced by the affidavit of the respondent himself and not be contradicted that, at present, he was
working only one day per week.

20. He also admitted to being under financial �duress� (sic), in that he was working only one day per week, was not fit to do
more work and that he owed substantial sums of money, the amount of which was not deposed to in his affidavit. He also
deposed to the fact which his doctor, Dr Clyde Jumeaux corroborated in a report next to the affidavit, that he suffered a major
affective disorder as a result of the proceedings. It was not sought to cross examine him on these matters.

21. There were also adduced in the form of a letter, exhibit 2, which the respondent tendered without objection, that the
respondent which conducted the business of Tom Price Engineering Construction at Tom Price, in this State, was in serious
financial difficulty. That was not in dispute and indeed details of the extent of that financial difficulty were asserted from the
bar table in the submissions on the behalf of the applicant and in the written submissions made on behalf of the applicant (see
paragraph 14 and 15).

22. There is reference in exhibit 2 a facsimile communication by Tom Price Engineering Construction to Mr Eddie Rea that the
respondent was in serious financial difficulty and that this arose from �substantial losses in the past�.

23. Exhibit 2 also states �also the bank statements for present (Phoenix W.A.) and for weeks leading to the end of Bamboo
Holdings�.

24. It was also asserted from the bar table that by the agent for the applicant, that the applicant had no ability to pay the amount
of judgment without raising a loan in order to do so.

25. There was no credible evidence that the respondent had the ability to raise such a loan.
26. On the other hand, on the respondent�s own evidence it was unequivocally the case that at least in terms of earnings he had

no capacity to repay the monies if the appeal went against him.
27. It was submitted on behalf of the respondent that his inability to find work arose because of a disability which in turn was

caused by the strain of the proceedings at first instance and subsequently.
28. It was clear that he did suffer such a disability on the uncontradicted medical evidence. However I should observe that there

was no evidence that even if he were well and having regard to the lack of evidence as to his assets and liabilities, that he was
capable of repaying the amount of the order if the appeal were successful, within any reasonable time.

29. From that evidence I am satisfied and find that the respondent has neither the income or assets to pay the amount of the
judgment if no order for a stay were made and the monies were paid to the applicant, and further that the appeal succeeded.
(It is trite to observe that a successful appellant is entitled to recover monies paid under the compulsion of a judgment which
has been set aside. There is no evidence as to his assets and liabilities but there is evidence that he has major debts, and that
he has derived little income for some time).

30. I also find that the applicant not only has no present ability to comply with the order, albeit belatedly. Also, that there is no
evidence that in future it will have the ability to do so. There was no real evidence that a loan could be raised to pay the
amount of the order at all.

31. It was alleged to that there were presently proceedings in the Industrial Magistrates� Court to enforce the order made at first
instance but that fact is really irrelevant at these proceedings.

32. It was a fact that I so find that the application for a stay and the notice of appeal hearing were filed after the expiry of the date
on which the amount of the order namely $45,512.00 was ordered to be paid, but in fact only five days after the expiry date in
the order. However, the notice of appeal was filed and served within 21 days of the date of when the decision at first instance
was perfected by its being deposited in the office of the Registrar, and as I find, this application has been pursued with some
diligence, having been brought on soon after the application was filed.

SERIOUS ISSUE TO BE TRIED
33. Mr Walker submitted that there was a serious issue to be tried having regard to the grounds of appeal.
34. Insofar as the allegation in the grounds of appeal was that the Commissioner exceeded her jurisdiction at first instance, there

was no merit in that. The Commissioner was required to determine pursuant to s.29(1)(b)(i) and (ii) whether she had
jurisdiction to hear and determine the application, and that required her to determine whether the respondent was an
�employee� within the definition of the term in s.7 of the Act, and was bound by a contract of service; or whether he was an
independent contractor bound by a contract for services.

35. The Commission did not, and could not exceed her jurisdiction in determining that question, but was duty bound to ensure
that she had jurisdiction to determine those issues.

36. Further, the allegation, in the grounds of appeal, that the Commissioner interfered with the appellants right to terminate �a
contract of service� was misconceived because when a person alleges that he/she is harshly, unfairly or oppressively
dismissed then if the relationship is that of employer/employee, the Commissioner has jurisdiction to hear and determine the
claim and where there is no other impediment of it being heard and there was none hear, is bound to hear and determine it
and in particular to determine whether the termination of the contract (i.e.) the dismissal of the employee was harsh,
oppressive or unfair. That is the specific jurisdiction conferred.

37. As to the other findings at first instance, they were all based on the crucial finding made in paragraph 45 of the reasons for
decision that the Commission preferred and accepted the evidence of Mr Halligan, the applicant at first instance. That finding
is not attached in the grounds of appeal.

38. This resulted in a number of findings which in turn arose from applying the tests and indicia which were not submitted to be
the incorrect tests. In fact, on a fair reading, they seemed to have been clearly the correct tests (see paragraph 57-
70 inclusive). It was not submitted that they were not.

39. As to the allegation that there was a taxation arrangement this factor was not found to be decisive.
40. In my opinion, and it was not submitted otherwise, it was very strongly arguable that the applicant was an employee for all of

the reasons found by the Commissioner which were not submitted to be wrongly found or relied upon. It followed that if that
were right, there was jurisdiction in the Commission to hear and determine the application.
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41. Whether Mr Halligan held himself out to be a contractor, to the taxation office, would not necessarily be a matter which
would negative the other indicia which led to a different view and, in fact, I was not persuaded that they did.

42. Further, the Commission found that the taxation arrangement was indicative of a contract for service which it might well
have been, but was set up in accordance with the request of the respondent. The Commissioner therefore gave reasons which
it was why such a fact was not decisive. Namely that it was adopted for the convenience of the respondent. That was not
submitted to be an erroneous finding.

43. Further, if it was a fact that the respondent and his spouse divided his wages between them for taxation purposes, and this
was submitted to be an indicator of such significance that it outweighed, or should outweigh the sum of the other indicia
found to exist that the contract was one of service or an employment contract.

44. In the light of the weight of those indicia I am not persuaded that the failure to find or to place weight on the fact that there
was a sharing of income with his wife could outweigh the other indicia or factors including in particular, but not solely, the
ability to and fact of control.

45. It is trite to observe that the label placed by a party or the parties on a contract between them is not necessarily at all
determinative of the question whether the contract is one of service or for services.

46. I again note that there was no ground in the appeal that the finding of unfair dismissal was erroneous.
47. That was significant. It was not established to my satisfaction for those reasons, that there was any serious issue to be tried, or

put another way, that there was a strong case for the appellant upon appeal.
48. As I have observed above, before any other factors can be considered that point must be decided. Having decided as I have

that there is no serious issue to be tried or no strong case upon appeal. There is no need to consider any other factors, because
the application therefore fails. However, I propose to make the following observations on the point on the balance of
convenience which I hope will be of some assistance.

THE BALANCE OF CONVENIENCE
49. The balance of convenience, it was submitted, was in favour of the applicant because :-

(a) The amount awarded to Mr Halligan is a significant amount.
(b) That not withstanding that the applicant failed to comply with the order made within the time required by the order.

There was no undue delay and the application of the appeal were pursued without undue delays.
50. Further, it was alleged as a fact that the monies were not paid because the applicant does not have the ability to pay the

amount of the order, a fact which was not in dispute.
51. Indeed it was submitted too that if the stay was not granted the applicant would be forced to borrow heavily to comply with

the order even if it were able to borrow. There was, as I find, no evidence of any ability to pay the amount of the order in the
foreseeable future on the part of the applicant.

52. Further, it was submitted that there was the likelihood of the respondent incurring further tax liabilities arising from his
contract with the applicant. However, that is merely further evidence of his inability to pay the amount of the judgment if the
applicant was successful on appeal, if it were at all relevant.

53. It might well be the case on the principles which I have outlined above that the appeal would be rendered negatory if an order
for a stay were not made because the financial position of the respondent would serious deteriorate further. However, because
the applicant would be unable to repay the amount of the judgment �in the foreseeable future�, in the event that the appeal
was successful, would also render the appeal negatory, it might be said if no order were made for a stay.

54. Nonetheless for the reasons which I have already expressed, it is not necessary to decide those matters.

FINALLY
55. I would also observe, although one would hope that it is unnecessary to do so, that the findings which I have made in the

reason which I have expressed can have no bearing on the hearing and determination of the appeal and cannot bind me in
relation to the discharge of my jurisdiction as a member of the Full Bench to determine the appeal, because upon appeal there
are different questions to be answered and different matters to be determined.

56. It follows that having regard to s.26(1)(c) the interests of the respondent in having the fruits of his �judgment� preserved have
not been established by the applicant, as is required, to have been displaced by the interests of the appellant that the
application for an order staying the operation of the decision at first instance be granted.

57. In particular it has not been established that the applicant had a strong case on appeal.
58. There were no exceptional circumstances established therefore requiring that the order be made. The equity, good conscience

and substantial merits of the application therefore lie with the respondent not being deprived of the fruits of his judgment, the
applicant not having established its case for the reasons which I have expressed.

59. For those reasons I dismissed the application.

_________

2002 WAIRC 05678
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BAMBOO HOLDINGS PTY LTD, APPLICANT
v.
MURRAY GRANT HALLIGAN, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 4 JUNE 2002
FILE NO/S. PRES 20 OF 2002
CITATION NO. 2002 WAIRC 05678
_________________________________________________________________________________________________________
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Decision Application dismissed
Appearances
Applicant Mr B Walker, as agent
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 4th day of June 2002, and having heard Mr B Walker, as agent, on behalf of
the applicant and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondent, and having determined that my reasons for
decision will issue at a future date, it is this day, the 4th day of June 2002, ordered that application No PRES 20 of 2002 be and is
hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05670
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID GRANT GREEN, APPLICANT
v.
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA (CEPU),
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 31 MAY 2002
FILE NO/S. PRES 18 OF 2002
CITATION NO. 2002 WAIRC 05670
_________________________________________________________________________________________________________

Result Application adjourned
Representation
Applicant Mr C Young, as agent
Respondent Mr W Game
_________________________________________________________________________________________________________

Order
This matter having come on for a directions hearing before me on the 31st day of May 2002, and having heard Mr C Young, as
agent, on behalf of the applicant, and Mr W Game, on behalf of the respondent, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 31st day of May 2002, ordered that the
application herein be and is hereby adjourned for hearing and determination to 10.00 am on Thursday, the 20th day of June 2002.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05672
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID GRANT GREEN, APPLICANT
v.
THE FEDERATED BRICK, TILE AND POTTERY INDUSTRIAL UNION OF AUSTRALIA
(UNION OF WORKERS) WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 31 MAY 2002
FILE NO/S. PRES 19 OF 2002
CITATION NO. 2002 WAIRC 05672
_________________________________________________________________________________________________________

Result Application adjourned and other orders
Representation
Applicant Mr C Young, as agent
Respondent No appearance
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for a directions hearing before me on the 31st day of May 2002, and having heard Mr C Young, as
agent, on behalf of the applicant and there been no appearance, on behalf of the respondent, and the applicant having waived his
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rights conferred on him by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 31st day of May 2002, ordered
as follows:-

(1) THAT the application herein be adjourned to a date to be fixed.
(2) THAT the applicant be given leave to effect service of the application herein upon the respondent within

seven days of the date hereof and that this service be in accordance with the requirements of the Industrial
Relations Act 1979 (as amended) and the Industrial Relations Commission Regulations 1985 (as amended).

(3) THAT the applicant do file and serve written submissions as to the validity of service of such application and
in relation to any matter or related matters within seven days of the date of this order.

(4) THAT the applicant do file within seven days of the date hereof a declaration of service of the said
application.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05715
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 14 OF 2002
CITATION NO. 2002 WAIRC 05715
PARTIES KIM LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 15 OF 2002
CITATION NO. 2002 WAIRC 05715
PARTIES KIM MAREE LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 24 OF 2002
CITATION NO. 2002 WAIRC 05715
_________________________________________________________________________________________________________

Decision Applications discontinued
Appearances
Applicant Mr C Young, as agent
Respondent Mr R Castiglione (of Counsel), by leave, and Mr R Richardson (of

Counsel), by leave
_________________________________________________________________________________________________________

Order
Applications PRES 14 and PRES 15 of 2002 having come on before me on the 30th day of April 2002, and on the 10th day of June
2002 for hearing and determination, and having heard Mr C Young, as agent, on behalf of the applicant and Mr R Castiglione (of
Counsel), by leave, on behalf of the respondents on the 30th day of April 2002, and Mr R Richardson (of Counsel), by leave, on
behalf of the respondents on the 10th day of June 2002, and application PRES 24 of 2002 having come on before me on the 5th day
of June 2002, and on the 10th day of June 2002 for hearing and determination, and having heard Mr C Young, as agent, on behalf of
the applicant and Mr R Castiglione (of Counsel), by leave, on behalf of the respondents on the 5th day of June 2002, and
Mr R Richardson (of Counsel), by leave, on behalf of the respondents on the 10th day of June 2002, and the respondents not
objecting, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act, 1979 (as amended), it
is this day, the 11th day of June 2002, ordered as follows:-

(1) THAT there be leave granted and leave is hereby granted for applications PRES 14, 15 and 24 of 2002 to be
discontinued.

(2) THAT I refrain from hearing the said applications further.
(3) THAT the right of the respondents to apply for costs be and is hereby reserved to them

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—Application for—
2002 WAIRC 05710

BIBRA LAKE FABRICATION WORKSHOP AWARD
No. A1 of 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BULKWEST ENGINEERING PTY LIMITED, APPLICANT

v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 10 JUNE 2002
FILE NO. A 1 OF 2002
CITATION NO. 2002 WAIRC 05710
_________________________________________________________________________________________________________

Result Award Registered
_________________________________________________________________________________________________________

Order
A W A R D

HAVING heard Mr A. Caccamo on behalf of the Applicant and there being no appearance for the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby makes the following Award:

 (Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1 - TITLE

This award shall be known as the �Bibra Lake Fabrication Workshop Award�.
2 - ARRANGEMENT

1. Title
2. Arrangement
3. Area and Scope
4. Term
5. Contract of Service
6. Hours
7. Overtime
8. Shiftwork
9. Payment of Wages
10. Time and Wages Record
11. Special Rates and Provisions
12. Car Allowance
13. Fares and Travelling Time
14. Distant Work
15. Isolation Allowance
16. Holidays and Annual Leave
17. Absence Through Sickness
18. Long Service Leave
19. Interviewing Employees
20. Posting of Award and Union Notices
21. Board of Reference
22. Grievances and Disputes
23. Bereavement Leave
24. Trade Union Courses
25. Wages
26. Safety Code

Appendix S49B - Inspection of Records Requirements
Appendix - Resolution of Disputes Requirements
Schedule One - Named Parties to the Award

3 - AREA AND SCOPE
This award relates to all work performed by employees employed by Bulkwest Engineering Pty Ltd in the State of Western
Australia in any calling mentioned in Clause 25 - Wages of this award.

4 - TERM
The term of this award shall be for a period of two years.

5 - CONTRACT OF SERVICE
(1) Employees under this award will be employed in one of the following categories�

full-time
part time
temporary (fixed term)
casual
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(2) At the time of engagement the Company will inform each employee in writing, of the terms of his /her engagement and in
particular whether they are to be full-time, part time, temporary or casual. A copy of this advice will be given to the
employees and may include a probationary period.

(3) Part time employees
(a) A part time employee may be engaged to work for a constant number of hours each week which having regard

to the various ways of arranging ordinary hours shall average less than 38 hours per week.
(b) An employee so engaged shall be paid per hour one thirty-eighth of the weekly wage prescribed for the

classification in which the employee is engaged.
(c) An employee engaged on a part time basis shall be entitled in respect of annual leave, holidays, sick leave and

bereavement leave arising under this award payment on a proportionate basis calculated as follows�
(i) Annual Leave

Where a part time employee is entitled to a payment, either on termination or for the purpose of
annual leave or at a close down, for continuous service in any qualifying twelve monthly period then
the payment of 2.923 hours� pay prescribed by paragraph (b) of subclause (6) of Clause 23. -
Holidays and Annual Leave shall be in respect of each cumulative period of 38 ordinary hours
worked during the qualifying period.

(ii) Holidays
A part time employee shall be allowed the holidays prescribed by Clause 23. Holidays and Annual
Leave without deduction of pay in respect of each holiday which is observed on a day ordinarily
worked by the part time employee.

(iii) Absence Through Sickness
Notwithstanding the provisions of paragraph (a) of subclause (1) of Clause 24. - Absence Through
Sickness the accrual of one-sixth of a week for each completed month of service shall be calculated
on the average number of ordinary hours worked each week for every completed month of service.

(iv) Bereavement Leave
Where a part time employee would normally work on either or both of the two working days
following the death of a close relative which would entitle an employee on weekly hiring to
bereavement leave in accordance with Clause 29. - Bereavement Leave of this award the employee
shall be entitled to be absent on bereavement leave on either or both of those two working days
without loss of pay for the day or days concerned.

(v) Overtime
A part time employee who works in excess of the hours fixed under the contract of employment shall
be paid overtime in accordance with Clause 14. - Overtime of this award.

(4) Temporary employees
(a) The Company may employ temporary employees in any classification in this agreement for a fixed term.
(b) A temporary employee has reasonably predictable hours of work; and receives, equivalent pay and conditions to

those of full-time employees.
(5) Casuals non-permanent employment

(a) A casual employee will be engaged by the hour and paid a loading of 20 per cent for each hour worked.
(b) The period of notice of termination in the case of a casual employee shall be one hour and in cases where the

required notice of termination is not given, one hour�s wages shall be paid by the Company or forfeited by the
employee.

(c) For the purposes of this clause and subject to operational requirements a casual shall not be engaged for less
than six (6) months. After six months of continuous employment under this Award, the employee may be
offered permanent employment.

6 - HOURS
(1) (a) Subject to the provisions of this subclause, the ordinary working hours shall not exceed an average of 38 hours

per week and 8 hours per day, to be worked in a manner agreed between the employer and employees
concerned. Monday to Friday inclusive, and, except in the case of shift workers, shall be worked between the
hours of 6.00 am and 6.00 pm.

(b) Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and
finishing not later than 8.00 am on Saturday of that week, shall be deemed to have been worked in ordinary
working hours.

(c) Starting or finishing times outside those prescribed in paragraph (a) of this subclause may, in any particular
case, be fixed by agreement between the employer and the union.

(2) The ordinary working hours shall be consecutive except for a meal interval which shall not exceed one hour.
(3) (a) Subject to the provisions of this paragraph, a rest period of ten minutes from the time of ceasing to the time of

resumption of work shall be allowed each morning.
(b) The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a time and in

a manner to suit the convenience of the employer.
(c) Refreshments may be taken by employees during the rest period but the period of ten minutes shall not be

exceeded under any circumstances.
(d) If Bulkwest satisfies the Commission that any employee has breached any condition expressed or implied in this

subclause may be exempted from liability to allow the rest period.
7 - OVERTIME

(1) Subject to the provisions of this subclause, all work done beyond the ordinary working hours on any day, Monday to
Friday, inclusive shall be paid for at the rate of time and one half for the first two hours and double time thereafter.

(2) (a) Work done on Saturdays or on Sundays shall be paid for at the rate of double time with payment for at least
three hours at that rate.
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(b) Work done on any day prescribed as a holiday under this award shall be paid for at the rate of double time and a
half with payment for at least three hours at that rate but this subclause does not apply in a case to which
paragraph (b) of subclause (1) of Clause 6 - Hours applies.

(3) When an employee is required for duty during the usual meal time and the employee�s meal time is thereby postponed for
more than half an hour, the employee shall be paid at overtime rates until the employee gets the meal.

(4) In computing overtime, each day shall stand alone but when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be deemed to be part of the previous day�s work for the
purpose of this subclause.

(5) Overtime on shift work shall be based on the rate shown in Clause 25 - Wages.
(6) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have

at least ten consecutive hours off duty between the work of successive days.
(b) An employee (other than a casual employee) who works so much overtime between the termination of the

employee�s ordinary  work  on  one day and the commencement of the employee�s ordinary work on the next
day that the employee has not had at least ten consecutive hours off duty between those times shall, subject  to
this  paragraph, be released after completion of such overtime until the employee has had ten consecutive hours
off duty without loss of pay for ordinary working time occurring during such absence.

(c) If, on the instruction of the employer, such an employee resumes or continues work without having had such ten
consecutive hours off duty, the employee shall be paid at double rates until released from duty for such period
and then shall be entitled to be absent until the employee has had ten consecutive hours off duty without loss of
pay for ordinary working time occurring during such absence.

(d) Where an employee (other than a casual employee) is called into work on a Sunday or public holiday preceding
an ordinary working day the employee shall, wherever  reasonably  practicable,  be given ten consecutive hours
off duty before the employee�s usual starting time of the next day. If this is not practicable then the provisions
of paragraphs (b) and (c) of this subclause shall apply mutatis mutandis.
Provided that overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this
subclause when the actual time worked is less than three hours on such recall or on each of such recalls.

(e) The provisions of this subclause shall apply in the case of shift employees who rotate from one shift to another,
as if eight hours were substituted for ten hours when overtime is worked�
(i) for the purpose of changing shift rosters; or
(ii) where a shift employee does not report for duty; or
(iii) where a shift is worked by arrangement between the employees themselves.

(f) When an employee is recalled to work after leaving the job�
(i) the employee shall be paid for at least three hours at overtime rates; and
(ii) time reasonably spent in getting to and from work shall be counted as time worked.

(7) When an employee is required to hold himself/herself in readiness for a call to work after ordinary hours, the employee
shall be paid at ordinary rates for the time the employee so holds himself/herself in readiness.

(8) An employee shall not be compelled to work for more than five hours without a break for a meal.
(9) An employee required to work overtime for more than two hours shall be supplied with a meal by the employer or be paid

$6.80 for a meal, and, if owing to the amount of overtime worked, a second or subsequent meal is required, the employee
shall be supplied with each such meal by the employer or be paid $6.56 for each meal so required.

(10) (a) The  employer may require any employee to work reasonable overtime at overtime rates, and such employee
shall work overtime in accordance with such requirement.

(b) No union or association party to this award, or employee or employees covered by this award, shall in any way,
whether directly or indirectly, be a party to or concerned in any ban, limitation or restriction upon the working
of overtime in accordance with the requirements of this subclause.

(11) The provisions of this subclause do not operate so as to require payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any work except and to the extent that the provisions of Clause
11 - Special Rates and Provisions, of this award apply to that work.

8 � SHIFT WORK
(1) The provisions of this clause apply to shift work whether continuous or otherwise.
(2) An employer may work the establishment on shifts but before doing so shall give notice of the intention to the union

concerned and of the intended starting and finishing times of ordinary working hours of the respective shifts.
(3) (a) Where any particular process is carried out on shifts other than day shift, and less than five consecutive

afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provision of paragraph (a) shall be as if that number of consecutive shifts were substituted for
five consecutive shifts.

(b) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a
shut down for the purpose of allowing a 38 hour week or on any holiday.

(4) Where a shift commences at or after 11.00pm on any day, the whole of that shift shall be deemed, for the purposes of this
award, to have been worked on the following day.

(5) A shift employee when on afternoon or night shift shall be paid, for such shift fifteen per cent more than the employee�s
ordinary rate prescribed by this award.

(6) (a) All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a
holiday, shall be paid for as follows�
Saturday  - at the rate of time and one half
Sunday - at the rate of time and three quarters
Holidays - at the rate of double time

(b) These rates shall be paid in lieu of the shift allowances prescribed in subclause (5) of this clause.
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(7) A continuous shift employee who is not required to work on a holiday which falls on the employee�s rostered day off
shall be allowed a day�s leave with pay to be added to annual leave or taken at some other time if the employee so agrees.

9 - PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown in Clause 25 - Wages of this award. Payment shall be pro rata

where less than the full week is worked.
(2) The method of payment shall be transfer of funds by electronic means into an employee�s nominated bank or building

society account.
(3) An employee who lawfully leaves the employment or is dismissed for reasons other than misconduct shall be paid all

monies due to the employee at the termination of the employee�s service with the employer.
10 - TIME AND WAGES RECORD

(1) The employer shall keep a time and wages book showing the name of each employee, the nature of the employee�s work,
the hours worked each day, and the wages and allowances paid each week. Any system of automatic recording by means
of machines shall be deemed to comply with this provision to the extent of the information recorded.

(2) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to the
employer.

(3) Subject to Appendix S49b � Inspection of Records Requirements, the time and wages record shall be open for inspection
by a duly accredited official of the union during the usual office  hours,  at  the employer�s office or other convenient
place, and the employee shall be allowed to take extracts therefrom. The employer�s works shall be deemed to be a
convenient place for the purpose of this subclause and if for any reason the record is not available at the works when the
official calls to inspect it, it shall be made available for inspection within twelve hours either at the employer�s office or at
the works.

11 - SPECIAL RATES AND PROVISIONS
(1) (a) An employee engaged on work at a locality where grain is stored, shall be paid an allowance of 55¢ per hour.

This allowance is paid in lieu of any special rate or disability payment or for work around or involving the use
and application of chemicals and insecticides.

(b) An employee engaged on work at any other locality shall be paid an allowance of 21¢ per hour. This allowance
is paid in lieu of any special rate or disability payment.

(2) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee�s safety.

(3) The work of an electrical fitter shall not be tested by an employee of a lower grade.
(4) Protective Equipment�

(a) The employer shall have available a sufficient supply of protective equipment (as, for example, goggles
(including anti-flash  goggles), glasses, gloves, mitts, aprons, sleeves,  leggings, gumboots, ear protectors,
helmets or other efficient substitutes thereof) for use by the employees when engaged on work  for  which  some
protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when the employee receives any article of protective equipment
and shall return that article to the employer when the employee is finished using it or on leaving the
employment.

(c) An employee to whom an  article  of protective equipment has been issued shall not lend the article to another
employee and if the employee does both employees shall be responsible for its cost in the event it is not
returned.

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised but  this  paragraph only applies where sterilisation of
the  article is practicable and is reasonably necessary.

(e) Adequate safety gear (including insulating gloves, mats and/or shields where  necessary)  shall be provided by
employers for employees required to work on live electrical equipment.

(5) An employee, holding a Third Year First Aid Medallion of the St John Ambulance Association, appointed by the
employer to perform first aid duties, shall be paid $6.30 per week in addition to his/her ordinary rate.

(6) An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the
course of employment may be required to use a current �A� Grade or �B� Grade Licence issued pursuant to the relevant
regulation in force on the 28th day of February, 1979 under the Electricity Act 1945, shall be paid an allowance of
$13.20 per week.

(7) Any dispute under this clause may be determined by the Board of Reference.
12 - CAR ALLOWANCE

(1) Where an employee is required and authorised to use his/her own motor vehicle in the course of the employee�s duties the
employee shall be paid an allowance not less than that provided for in the table set out in subclause (2) of this clause.
Notwithstanding anything contained in this subclause the employer and the employee may make any other arrangement
as to car allowance not less favourable to the employee.

(2) The minimum rates of hire for the use of the employee�s own vehicle on the employer�s business shall be in accordance
with Clause 24 - Travelling Allowance of the Western Australian Grain Industry Award 1985.

13 - FARES AND TRAVELLING TIME
(1) (a) An employee who, on any day, or from day to day is required to work at a job away from the employee�s

accustomed workshop or depot shall, at the direction of the employer, be present for work at such job at the
usual starting time.

(b) An employee to whom paragraph (a) of this subclause applies shall be paid at ordinary rates for time spent in
travelling between the home and the job and shall be reimbursed for any fares incurred in such travelling, but
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the fares
normally incurred in travelling between  the employee�s home and the employee�s accustomed workshop or
depot.
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(c) An employee who with the approval of the employer uses their own means of transport for travelling to or from
outside jobs shall be paid the amount of excess fares and travelling time which the employee would have
incurred in using public transport unless the employee has an arrangement with the employer for a regular
allowance.

(2) For travelling during working hours from and to the employer�s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The employer shall pay all fares and reasonable expenses in
connection with such travelling.

14 - DISTANT WORK
(1) Where an employee is directed by the employer to proceed to work at such a distance that the employee cannot return

home each night and the employee does so, the employer shall provide the employee with suitable board and lodging or
shall pay the expenses reasonably incurred by the employee for board and lodging.

(2) The provisions of subclause (1) of this clause do not apply with respect to any period during which the employee is absent
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the employer, the
employer may deduct from monies owing or which may become owing to the employee an amount equivalent to the
value of that board and lodging for the period of the absence.

15 - ISOLATION ALLOWANCE
In addition to the wages prescribed in Clause 25 - Wages of this Award, employees at isolated receival points shall be paid an
isolation allowance in accordance with Clause 26 - Location Allowance of the Western Australian Grain Industry Award 1985.

16 - HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall, subject to this subclause and to subclause (2) of Clause

7 - Overtime of this award, be allowed as holidays without deduction of pay, namely�
New Year�s Day, Australia Day, Good Friday, Easter Monday, Anzac  Day, Labour Day, Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the
days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday, the holiday shall be
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday
shall be observed on the next succeeding Tuesday. In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under this award, the employer�s establishment or place of business
may be closed, in which case an employee need not be present for duty and payment may be deducted, but if work be
done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four consecutive weeks� leave with payment of ordinary wages as
prescribed in paragraph (b) shall be allowed annually to an employee after a period of twelve months�
continuous service.

(b) (i) An employee before going on leave shall be paid wages the employee would have received in respect
of the ordinary time the employee would have worked had the employee not been on leave during the
relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to  be
received  for annual leave calculated by including the following where applicable.
(aa) The rate applicable to the employee as prescribed in Clause 25 - Wages of this award; and
(bb) Subject to sub-paragraph (c)(ii) hereof the rate prescribed for work in ordinary time as per

Clause 8 Shiftwork,  according  to the employee�s roster or projected roster.
(cc) Any other rate to which the employee is entitled in accordance with the contract of

employment for ordinary hours of work; provided that this provision shall not operate so as
to include any payment which is of similar nature to or is paid for the same reasons as or is
paid in lieu of those payments prescribed by Clause 7 - Overtime and Clause 11 - Special
Rates and Provisions, Clause 12 - Car Allowance, or Clause 13 - Fares and Travelling Time,
of this award, nor any payment which might have become payable to the employee as
reimbursement for expenses incurred.

(c) During this period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed
by paragraph (b) hereof. This loading shall be as follows�
(i) Day Employees - an employee who would have worked on day work had the employee not been on

leave - a loading of 17.5%.
(ii) Shift Employees - an employee who would have worked on shift work had the employee not been on

leave - a loading of 17.5%.
Provided that where the employee would have received shift loadings prescribed by Clause 8 - Shift Work, had
the employee not been on leave during the relevant period and such loadings would have entitled the employee
to a greater amount than the loading of 17.5%, then the shift loadings shall be added to the rate of wage
prescribed by placita (b)(ii)(aa) hereof in lieu of the 17.5% loading.
Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading
of 17.5% then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b) but not
including placita (b)(ii)(bb) hereof in lieu of shift loadings.
The loading prescribed by this subclause shall not apply to proportionate leave on termination.

(4) If any award holiday falls within an employee�s period of annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.

(5) (a) An employee whose employment terminates after the employee has completed a twelve monthly qualifying
period and who has not been allowed the leave prescribed under this clause in respect of that qualifying period



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 977

shall be given payment in lieu of that leave or, in a case to which subclauses (8), (9) or (10) of this clause
applies, in lieu of so much of that leave as has not been allowed unless�
(i) The employee has been justifiably dismissed for misconduct; and
(ii) The misconduct for which the employee has been dismissed occurred prior to the completion of that

qualifying period.
(b) If, after one month�s continuous service in any qualifying twelve monthly period an employee lawfully leaves

the employment or the employment is terminated by the employer through no fault of the employee, the
employee shall be paid 3.08 hours� pay at the rate of wage prescribed by paragraph (b) of subclause (3) of this
clause in respect of each completed week of continuous service.

(6) Any time in respect of which an employee is absent from work except time for which the employee is entitled to claim
sick pay or time spent on holidays or annual leave as prescribed by this award shall not count for the purpose of
determining the employee�s right to annual leave.

(7) In the event of an employee being employed by an employer for portion only of a year, the employee shall only be
entitled, subject to subclause (5) of this clause, to such leave on full pay as is proportionate to the employee�s length of
service during that period with such employer and, if such leave is not equal to the leave given to the other employees, the
employee shall not be entitled to work or pay whilst the other employees of such employer are on leave on full pay.

(8) Annual leave shall be given and taken in a manner agreed between the employer and the employee concerned.
(9) Where the employer closes down the business, or a section or sections thereof, for the purpose of allowing annual leave to

all or bulk of the employees in the business or section or sections concerned, the following provisions shall apply�
(a) The employer may by giving not less than one month�s notice of intention so to do, stand off for the duration of

the close down all employees in the business or section or sections concerned.
(b) The employer may close down the business for one or two separate periods for the purpose of granting annual

leave.
(10) The provisions of this clause shall not apply to casual employees.

17 - ABSENCE THROUGH SICKNESS
(1) Subject as hereinafter provided an employee shall be entitled to payment for non-attendance on the ground of personal ill-

health or injury for one-sixth of a week for each completed month of service. Provided that absence through sickness
through such ill-health or injury shall be limited to ten days in each calendar year.

(2) If in the first or successive years of service with the employer an employee is absent on the ground of personal ill-health
or injury for a period longer than the employee�s entitlement to paid sick leave, payment may be adjusted at the end of
that year of service, or at the time the employee�s services terminate if before the end of that year of service, to the extent
that the employee has become entitled to further paid sick leave during that year of service.

(3) This clause shall not apply where the employee is entitled to compensation under the Workers� Compensation Act.
(4) The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject

to this clause may be claimed by the employee if the absence by reason of personal ill-health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding ten weeks in any one year of service.

(5) An employee shall not be entitled to receive any wages from the employer for any time lost through the result of an
accident, wherever sustained, arising out of the employee�s own wilful default, or for sickness arising out of the
employee�s own wilful default.

(6) No employee shall be entitled to the benefits of this clause unless the employee produces proof satisfactory to the
employer of sickness, but the employer shall not be entitled to a medical certificate unless the absence is for three days or
more.

(7) An employee to be entitled to payment for non-attendance on the ground of personal ill-health shall, as soon as
reasonably practicable but within twenty-four hours of the commencement of the absence through sickness, advise the
employer of the employee�s inability to attend for work, the nature of the employee�s sickness (so far as is practicable)
and the estimated duration of the absence.

(8) Notwithstanding the provisions of subclause (6) of this clause an employee who is absent through sickness for one day
only or less shall not be entitled to payment for non-attendance on the ground of personal ill-health if in the year the
employee has already been allowed sick leave on more than one occasion for one day only or unless the employee
produces to the employer, if requested so to do, a medical certificate to the effect that the employee was unable to attend
for work on that day by reason of sickness.

(9) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers
personal ill-health during the time when the employee is absent on annual leave and an employee may apply for
and the employer shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to the employee�s place of residence or a hospital as a result of the employee�s personal ill-health
or injury for a period of five consecutive days or more and the employee produces a certificate from a registered
medical practitioner that the employee was so confined. Provided that the provisions of this paragraph do not
relieve the employee of the obligation to advise the employer in accordance with subclause (7) of this clause if
the employee is unable to attend for work on the working day next following the employee�s annual leave.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on annual leave and shall not be made with respect to
fractions of a day.

(d) Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee�s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 16 - Holidays and Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 16 - Holidays and Annual Leave, shall be
deemed to have been paid with respect to the replaced annual leave.
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(10) Where a business has been transmitted from one employer to another and the employee�s service has been deemed
continuous in accordance with paragraph (3) of subclause 2 of the Long Service Leave of this award, the paid sick leave
standing to the credit of the employee at the date of transmission from service with the transmitter shall stand to the credit
of the employee at the commencement of service with the transmittee and may be claimed in accordance with the
provisions of this clause.

(11) For the  purpose  of  this  clause, the expression �non-attendance on the ground of personal ill-health or injury� shall be
deemed to include absence of an employee for not more than three consecutive working days due to the unexpected
critical illness of a member of the employee�s immediate  family  (i.e.  spouse, defacto spouse, parent, child, brother or
sister) but only if and to the extent  that  the  employee  proves to the satisfaction of the  employer that the absence was
necessary.

(12) The provisions of this clause do not apply to casual employees.
18 - LONG SERVICE LEAVE

Employees covered by this award are entitled to Long Service Leave in accordance with the Long Service Leave provisions set out
in Volume 66 of the Western Australian Industrial Gazette at pages 1-4 inclusive.

19 - INTERVIEWING EMPLOYEES
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S23(3)(c)(iii) of the Industrial Relations
Act a representative of the Union shall not exercise the rights under this clause with respect to entering any part of the premises of
the employer unless the employer is the employer, or former employer of a member of the union.
(1) On  notifying  the  employer  or  the  employer�s representative an accredited official of the union shall be permitted to

interview  an employee during the recognised meal hour on the business premises of the employer at the place at which
the meal is taken but this permission shall not be exercised without the consent of the employer more than once in any
one week.

(2) In the case of a disagreement existing or anticipated concerning any of the provisions of this award, an accredited official
of the union, on notifying the employer or the employer�s representative, shall be permitted to enter the business premises
accompanied by a representative of the employer to view the work the subject of any such disagreement but shall not
interfere in any way with the carrying out of such work.

20 - POSTING OF AWARD AND UNION NOTICES
The employer shall keep a copy of this award in a convenient place in the workshop and shall also provide a notice board for the
posting of union notices.

21 - BOARD OF REFERENCE
(1) The Commission hereby appoints, for the purposes of this award, a Board of Reference consisting of a Chairperson and

two other members who shall be appointed pursuant to Section 48 of the Industrial Relations Act, 1979.
(2) The Board of Reference is hereby assigned the function of allowing, approving, fixing, determining or dealing with any

matter which, under this award, may be allowed, approved, fixed, determined or dealt with by a Board of Reference.
22 - GRIEVANCES AND DISPUTES

(1) To facilitate the remedying of any grievance or the settlement of any dispute, the following procedure shall apply,
namely�
(a) The matter should first be discussed between the employee and immediate supervisor.
(b) If not settled the matter shall be submitted by the employee delegate to an appropriate officer of the Company.
(c) Where a matter has been referred to the union by the employee delegate the union shall promptly take all steps

necessary under  its rules and under the Industrial Relations Act, 1979 for the resolution of the matter.
(d) If no settlement is reached the matter shall be dealt with by the State branch of the union and the Industrial

Officer or other appropriate officer of the Company.
(e) If no settlement  is reached through the above negotiations the matter shall be referred to the Western Australian

Industrial Relations Commission for assistance in resolving the dispute.
(2) An employee delegate shall not leave the place of work to investigate any matter or to discuss any matter with the

employer�s representative unless on each occasion the employee delegate first obtains permission to do so from the
immediate supervisor or, in the absence of the supervisor, the Tradesperson In Charge.

(3) There shall be a commitment by the parties to achieve adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue or problem which may give rise to a grievance or dispute.

(4) In order to  allow for the peaceful resolution of grievances no stoppages of work,  lockouts or any other bans or limitation
on the  performance  of  work shall occur while the procedures outlined in the clause are followed.

23 - BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the death within Australia of a spouse, father, mother, brother, sister,

child or stepchild, be entitled on notice of leave up to and including the day of the funeral of such relation and such leave
shall be without deduction of pay for a period not exceeding the number of hours worked by the employee in two
ordinary working days.  Proof of such death to be furnished by the employee to the satisfaction of the employer.
For the purposes of this clause spouse shall include defacto spouse.

(2) Payment in respect of compassionate leave is to be made only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee concerned would have been off duty on long service leave,
annual leave, sick leave, worker�s compensation, leave without pay or on a public holiday.

(3) For the purpose of this clause the pay of an employee employed on shift work shall be deemed to include any usual shift
allowance.

24 - TRADE UNION COURSES
(1) Upon application to the employer by an accredited union representative a total of five employee days per calendar year

may be allowed without loss of ordinary hours of pay for the purpose of union members attending approved training
courses or seminars.

(2) The total of five employee days applies as a combined allocation to all unions party to this award.
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25 - WAGES
(1) (a) The rate of wages payable weekly to adult employees covered by this award shall be as follows �

Classification Relativity Wage
Rate

%

+ $10 Safety
Net Adjustment

$

First Arbitrated
Safety Net
Adjustment

$

Total
$

Tradesperson Level 4 115.0 524.40 18.00 590.40
Tradesperson Level 3 110.0 501.60 18.00 567.60
Tradesperson Level 2 105.0 478.80 18.00 546.80
Tradesperson Level 1 100.0 456.00 18.00 524.00
Maintenance Employee
Level 4

92.4 421.40 18.00 487.40

Maintenance Employee
Level 3

88.0 401.30 18.00 467.30

Maintenance Employee
Level 2

84.0 383.00 18.00 449.00

Maintenance Employee
Level 1

79.2 361.20 18.00 427.20

Driver Articulated
Vehicle exceeding 20
tonne capacity

98.44 448.90 18.00 516.90

Driver Motor Vehicle
Exceeding 7 tonne
capacity

94.76 432.10 18.00 498.10

(b) The total rates of pay in this award include Arbitrated Safety Net Adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
The Arbitrated Safety Net Adjustments may be absorbed into over=award or industrial agreement increases in
the terms specified in State Wage Case Decisions.

(2) In Charge Allowance�
(a) In addition to the appropriate total rate prescribed in subclause (1) of this clause an employee shall be paid:-

  $
(i) if placed in charge of one to ten

employees 18.00
OR

(ii) if placed in charge of not less than 11
and not more than 20 other employees 27.60

(b) For the purpose of calculating authorised paid leave and overtime
payments only, any in charge allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in the award. 20 x 35.70

(3) Apprentices
Percentage of the Tradesperson�s Level 1 rate per week�
(a) Four year term

4th year 88%
3rd year 75%
2nd year 55%
1st year 42%

(b) Three & A Half Year Term
Final year 88%
Next year 75%
Next year 55%
First 6 months 42%

(c) Three Year Term
3rd year 88%
2nd year 75%
1st year 55%

(4) Tool Allowance�
(a) Where the employer does not provide a tradesperson or apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of�
(i) $10.00 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $10.00 being the percentage which appears against the

year of apprenticeship in subclause (3) of this clause;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required
in the performance of his/her work as a tradesperson or apprentice.
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(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(5) Where two or more mobile cranes or forklifts are engaged on any one lift, the driver thereof shall be paid an additional
amount for the time occupied at the rate of $2.88 per week.

(6) A casual employee shall be paid 20% of the ordinary rate in addition to the ordinary rate for the classification in which
he/she is employed.

26 - SAFETY CODE
The employer and employees shall undertake to adhere to the provisions prescribed in the Occupational Health, Safety and Welfare
Act 1984 and Regulations.

APPENDIX S49B - INSPECTION OF RECORDS REQUIREMENTS
(1) Where this award, order or industrial agreement empowers a representative of an organisation of employees party to this

award, order or industrial agreement to inspect the time and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations (General) Regulations 1997 (as may be amended from time to
time) and the following�
(a) The employer may refuse the representative access to the records if:-

(i) the employer is of the opinion that access to the records by the representative of the organisation
would infringe the privacy of persons who are not members of the organisation; and

(ii) the employer undertakes to produce the records to an Industrial Inspector within 48 hours of being
notified of the requirement to inspect by the representative

(b) The power of inspection may only be exercised by a representative of an organisation of employees authorised
for the purpose in accordance with the rules of the organisation

(c) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours
to an employer.

APPENDIX - RESOLUTION OF DISPUTES REQUIREMENTS
(1) This Appendix is inserted into the award as a result of legislation which came into effect on 16 January 1996 (Industrial

Relations Legislation Amendment and Repeal Act 1995) and further varied by legislation which came into effect on
23 May 1997 (Labour Relations Legislation Amendment Act 1997).

(2) Any dispute or grievance procedure in this award shall also apply to any questions, disputes or difficulties which may
arise under it.

(3) With effect from 22 November 1997 the dispute or grievance procedures in this award is hereby varied to include the
requirement that persons involved in the question, dispute or difficulty will confer among themselves and make
reasonable attempts to resolve questions, disputes or difficulties before taking those matters to the Commission.

SCHEDULE 1 - NAMED PARTIES TO THE AWARD
Unions Party
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch
Company Party
Bulkwest Engineering Pty Limited

____________________

2002 WAIRC 05623
BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISES AWARD 2001

No. A6 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BRADKEN RESOURCES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 24 MAY 2002
FILE NO. A 6 OF 2001
CITATION NO. 2002 WAIRC 05623
_________________________________________________________________________________________________________

Result Registration of Award
_________________________________________________________________________________________________________

Order
HAVING heard Ms F. Bennett on behalf of the Applicant and Mr P. Shelley for the Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby makes the following Award.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
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3. PARTNERS TO THIS AWARD
The following are parties to the partnership entered into for the execution of the work performed under this Award for the
term of this Award�
• BRADKEN (A member of the Smorgon Steel Group Pty Ltd)
• Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western Australia

Branch), its officers, employees and members (hereafter referred to as �the AMWU� or �the union�); and
• Employees of the Company engaged to work in the classifications set out in subclause 10(1) of this Award.
The parties set out above shall hereafter be referred to collectively as �the Partners� to this Award.

4. APPLICATION
(1) This Award shall apply to all employees of the Company, employed in the classifications in subclause 10(1),

who are engaged to work at the Company�s Bassendean facility or whose employment base is the Bassendean
facility, except for�
• any site which is covered by any other form of industrial agreement (State or Federal) to which the

Company is respondent, whether or not such site agreement was made before or after the making of this
Award.

(2) Except as specifically provided in subclause 4(1) and the provisions of the ANI Limited (Superannuation)
Award 1987, the terms of this Award shall cover exhaustively the subject matter concerned to the exclusion of
any other Awards, Agreements and Orders.

(3) The Partners agree that, where employees of the Company whose employment is covered by this Award, are
required to work away from the Bassendean facility on a short-term assignment, in accordance with the
requirements of subclause 8(1)(vi), inclusive of work outside of the State of Western Australia, then, except as
provided in this clause and subclause 10(2), this Award shall continue to apply.

5. TERM
(1) This Award shall operate on and from 26 November 2001 and shall remain in force for a period of nineteen

months. (30 June 2003)
(2) The Partners agree to commence negotiations for the replacement of this Award from 1 March 2003.

6. PURPOSE AND INTENT
The Partners to this Award regard the maintenance of positive relationships to be fundamental to the achievement of a
harmonious working environment. The Partners have declared that they will not do anything or take any actions designed
to harm each other and, in this respect, agree to resolve their issues through the Issue Resolution Procedure. Collectively,
the Partners are committed to the target of no disruption during the term of this Award. The Partners further undertake to
meet and discuss the means by which the impact of any National or State issue, likely to affect the Company�s activities,
can be minimised.
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The Partners to this Award have jointly developed and are committed to the following components which, collectively,
accurately express the purpose of this Award�
• To provide to the Company�s employees fair and equitable wages and conditions of employment and which maintain

the Company in a competitive position within both the industry and the labour market;
• To maximise productivity and efficiency thereby enhancing the Company�s competitive position in the industry;
• To optimise the relationship and understanding between the Company and its employees;
• To maximise the influence that the Company� s employees have over their work environment and the decision-

making affecting that environment;
• Enhance the future of the Company and the employees� employment security;
• The basis of the relationship between the Company and its employees is one of mutual respect, honesty and trust;

and
• Ensure that the Award content remains practical and pragmatic at all times.
If at any time, throughout the term of this Award, disagreements arise over the interpretation of this Award then, in
dealing with that disagreement under the Issues Resolution Procedure, the Partners shall refer to this clause as
appropriate.

7. PERFORMANCE ENHANCEMENT
The Partners to this Award have had detailed discussions regarding the financial performance of the Company and
recognise that their respective futures, prosperity and security are inextricably linked. As a result, agreement has been
reached on a range of matters which represent opportunities to enhance the Company�s performance in the areas of:
safety and health; Company and employee relationships; training; quality; productivity; efficiency; flexibility and cost
effectiveness.
(1) Code of Ethics

Bradken is committed to strengthening and growing its business through its people. We will strive to achieve a
work environment built on integrity, respect and trust.
At Bradken we will work towards�
• Maintaining the Bradken values based on excellence, value to customers (internal and external), respect,

integrity and success;
• Developing a safe work environment without compromising safety for productivity or profit;
• Being ethical, honest and truthful in our dealings and communications;
• Eliminating all forms of discrimination and harassment;
• Avoiding business dealings that conflict with the interests of our organisation;
• Operating free from any conflict(s) of interest;
• Working for the good of our organisation, client(s), customers and the community; and
• Respecting employee, customer and client confidentiality

(2) Employment Involvement Process
(i) Industrial Relations Committee

The Committee consists of�
• Manufacturing Manager and / or General Manager
• 2 shop stewards
• Weekly meeting

(ii) Consultative Committee
The Committee consists of�
• Manufacturing Manager
• Health and Safety Manager
• 5 shop floor employees
• Monthly meeting

(iii) Toolbox meetings � weekly
Start up meetings � daily
Safety committee � monthly

(3) Continuous Improvement
The Partners to this Award are committed to philosophy, and on-going process of continuous improvement.

(4) Safety And Health
The need to create and maintain a safe working environment is acknowledged and supported by the Partners to
this Award.
Accordingly, the Partners have implemented an agreed Health, Safety and Environment Management Plan
(HSEP) which will be monitored by the Company�s Safety Co-ordinator. The HSEP includes, but is not limited
to�
• Health and safety policy;
• Measurement of HSEP effectiveness;
• Responsibility statements;
• Induction procedure and content;
• Emergency response manual;
• Injury management and rehabilitation;
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• Accident / incident investigation and reporting;
• Health and safety skills requirements;
• Safety training plan (including Job Hazard Analyses (JHAs),

duty of care and first aid) and budget;
• Safety concerns and resolution procedure;
• Safety representatives;
• Safety committee;
• Company operating standards (including tagging out, personal protective equipment and hazardous

materials).
The HSEP is a live and fluid document which will be subject to continuous improvement. The HSEP includes
detailed consultative processes which ensures the buy-in and commitment of employees to future change and
improvement. Similarly, the HSEP includes a procedure for the resolution of safety concerns. The HSEP shall
provide the basis for the development of client required site specific plans.
It is a condition of employment that all employees must comply with the obligations and responsibilities
contained within the HSEP.

(5) Training
The Partners have agreed that employee training and personal development underpins the ongoing technical and
commercial relevance of the Company in the industries within which it competes. Equally the Company values
the importance to employees of receiving accredited training which is recognised by the relevant industry.
The responsibility for training, including the management of the training budgets, is vested in the General
Manager (Bradken Mining). General Manager (Bradken Mining) must develop a Training Plan which
addresses, but is not limited to, the following aspects�
• Company training policy / philosophy
• Budget(s)
• Skill audit(s) / Reclassification
• Needs analysis
• Identification of requirements
• Application and approval process
• Accreditation requirements
• Induction training
• Skills based technical training
• Statutory compliance training
• Quality related training
• Communication and leadership training;
• Special training projects; and
• Shop steward training (Shop steward paid leave 5 days paid leave per annum may be taken after approval

of the Company. Days required in excess of five days are at the discretion of the General Manager). This
shall be paid at normal time.

As a basic principle, training which is organised and funded by the Company will be paid working time (at
ordinary wage rates only). In addition, in accordance with Bradken Corporate policy, employees may be
reimbursed for the cost of books and associated fees upon successful completion of an approved course in their
own time which is of demonstrated benefit to the Company.

(6) Issue Resolution Procedure
The Partners to this Award are committed to harmonious employee relations based on mutual trust, open
communication and proactive consultation processes. Best endeavours will be used to resolve issues (which
includes problems, questions, disputes, difficulties or concerns) at all times and at the lowest possible level in
the Company.
Any issue requiring resolution shall be dealt with in the following manner�
(i) Where an employee(s) has an issue which has not been resolved in the normal course of business,

they shall raise it with their Leading Hand and both shall use their best endeavours to resolve it as
quickly as possible.

(ii) Should the issue not be resolved as above within a sensible, mutually agreed time frame, it shall be
referred to and discussed with the appropriate Supervisor.

(iii) Should the issue not be resolved as above within a sensible, mutually agreed time frame, it shall be
referred to and discussed with the Workshop Superintendent.

(iv) If not resolved, any of the Partners may raise the issue with the Manufacturing Manager for
resolution.

(v) If not resolved, any of the Partners may raise the issue with the General Manager.
(vi) If still unresolved, the matter may be referred to the union which will discuss the matter with the

Company.
(vii) Before the issue proceeds to the Western Australian Industrial Relations Commission, the Company

will ensure that its General Manager and the union will ensure that its State Secretary have been
involved in the process.

(viii) If still not resolved, the matter may be referred to the Western Australian Industrial Relations
Commission for conciliation and/or arbitration in accordance with due process.
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At levels (I) to (v) inclusive of the above, the employee(s) may choose to have an employee representative or
another employee in attendance.
While the above process is being pursued, work shall continue as normal (without bans or limitations).
The Partners to this Award may raise an issue to a higher level in the process at any time.
Levels (I) to (v) shall be completed within seven working days.
Refer to Appendix 1 for a flowchart of the Issue Resolution Procedure.

(7) Fair Treatment System
The Fair Treatment System is an interactive process to deal with any concern in respect of an employee�s
performance, conduct or behaviour. It shall operate as follows�
(i) In the first instance, the Leading Hand, Supervisor and the employee will discuss the concern in an

informal manner which will include discussion of the standard(s) being achieved and the actions to
achieve improvement.

(ii) If the concern continues, the employee shall receive formal counselling from the Workshop
Superintendent in accordance with Company procedures. This counselling will further identify the
standard(s) required, the standard(s) being achieved, the actions to achieve improvement and the
potential consequences.

(iii) If the concern continues the employee shall be further counselled by the Workshop Superintendent
and issued with a formal written warning in accordance with Company procedures. The written
warning will describe the last 6months of the concern, the standard(s) required, the standard(s) being
achieved, and the actions to achieve improvement and the potential consequences.

(iv) If the concern continues, the employee shall be further counselled and issued with a final written
warning, in a format as for (iii) above in accordance with Company procedures.

(v) If the concern continues, employment may be terminated in accordance with Company procedures.
At levels (I) to (v) inclusive of the above, the employee(s) may choose to have an employee representative or
another employee in attendance.
In certain circumstance involving neglect of duty or serious misconduct, immediate termination of employment
may be appropriate. However, subject to the circumstances involved, and the seriousness with which the
Company regards those circumstances, the Company reserves its rights to bypass any of the steps of the Fair
Treatment System and to enter it or the Company�s disciplinary procedures at the level which it believes to be
the most appropriate. It is also available to the Company, in dealing with any concern under the Fair Treatment
System to consider other forms of disciplinary measures in preference to termination if the circumstances
involved can support those other measures.
Any dispute in respect of this system shall be dealt with in accordance with the Issues Resolution Procedure.
Refer to Appendix 2 for a flowchart of the Fair Treatment System.

(8) Employee Work Performance
Consistent with achieving the objectives of improving safety, efficiency, productivity and quality of work, the
Company will implement a system of evaluating the work performance of each employee so that the
Company�s and employee�s goals are achieved and both will benefit by participating in a system which
provides regular and written recognition and feedback. The evaluation system, which incorporates the carrying
out of reviews at six-monthly intervals, will address issues related to work performance, which include�
• Safety and health performance;
• Safe working practices;
• Identification with Company goals;
• Positive work approach;
• Quality of work;
• Productivity;
• Co-operation with others;
• Teamwork;
• Attendance and timekeeping; and
• Compliance with issue resolution arrangements.
A record of each evaluation will be maintained by the Company in the employees� individual personnel files.
Refer to Appendix 3 for the Employee Work Performance Form and Procedure.

(9) Partners Responsibility
The responsibilities of all stakeholders are to strive to�
• Establish and maintain a safe and healthy work area, ensure safe and healthy work practices are used at all

times and take responsibility for personal safety and that of other employees.
• Deal with other employees with fairness, equity and respect.
• Work towards Company goals to the full extent of personal capability subject only to meeting any

applicable regulatory requirement.
• Demonstrate a genuine concern for the needs of the Company�s customers, suppliers and clients.
• Provide an efficient and effective service to the Company�s customers.
• Raise any personal issues of concern directly with the Leading Hand.
• Pursue formal resolution of all issues in accordance with the Issue Resolution Procedure.
• Engage in meaningful communication processes.
• Positively accept support offered in respect of opportunities to improve performance.
• Positively participate in the Fair Treatment System.
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• Establish and maintain a drive for excellence.
• Comply with Company policies and procedures.
• Seek and develop an understanding of the intent and provisions of this Award.
• Raise inappropriate leadership behaviour with more senior leaders.

8. CONTRACT OF EMPLOYMENT
(1) Except for casual employees, or otherwise specified in this clause, the terms of employment shall be by the

week. Employees shall perform work as the Company requires from time to time on the days and during the
hours usually worked by employees according to the following conditions�
(i) By arrangement, employees shall work the ordinary working hours according to the work roster as the

business needs may require from time to time.
(ii) Employees are expected to work reasonable overtime as required by the Company in addition to the

rostered ordinary working hours. Such overtime hours will be on the basis of offer and acceptance on
each occasion except where working hours are rostered so as to include periods of schedule overtime.

(iii) Employees must use such protective clothing and equipment provided by the Company for specific
circumstances as described by Company operating standards.

(iv) Employees must comply with safety requirements of the Company and those prescribed by
Government Authorities, in particular Acts of Parliament, regulations and Australian Standards.

(v) Employees must observe Company operating standards to provide an orderly and safe workplace,
machinery and equipment in a clean and safe condition.

(vi) The Company may require employees to work at sites anywhere within Western Australia or out of
the State, including offshore locations.

(vii) In the absence of the appropriate authority having been given, an employee must not divulge (orally,
written or electronically) any information relating to the affairs of the Company, including proprietary
knowledge and technical or intellectual property of the Company, its customers, suppliers, or clients,
to any other business or Company, representative of the press/media, or third party. This requirement
shall survive for up to five (5) years following an employee�s termination.

(2) (i) Except as otherwise specified in this clause, employees may be terminated or may resign from their
employment by providing the period of notice prescribed by Section 170CM of the Workplace
Relations Act 1996. However, if the prescribed period of notice is not given, then an amount
equivalent to the notice period will be paid to the employee or forfeited by the employee whichever is
applicable. The notice prescribed is�
Service: Notice
During Probationary Period 1 day
Up to one year 1 week
More than 1 year and up to 3 years 2 weeks
More than 3 years and up to 5 years 3 weeks
More than 5 years 4 weeks
Provided that an employee who is 45 years of age or over and who has a minimum of two years of
continuous service shall be given an additional one week�s notice by the Company.

(ii) The Company will initially engage all employees, except casual employees, for a probationary period
of three months. If previously on contract labour hire, the probationary period will be 2 months.
During the probationary period the Company may terminate an employee�s employment or an
employee may resign from their employment with 1 day notice without giving reasons for such
termination or resignation. At or before the expiry of the probationary period the Company shall
confirm that employees have satisfactorily completed their probationary period.

(iii) For casual employees, employment may be terminated at any time with one hour notice or by
payment or forfeiture of an amount equivalent to the notice.

(iv) Nothing in this Award diminishes the Company�s rights to dismiss any employee without notice for
neglect of duty or serious misconduct, and in such cases wages shall be paid up to the time of
dismissal only.

(3) Employees shall be notified in writing at the time of engagement, as to whether the engagement is full-time,
temporary, part-time or casual.

(4) Except for approved absences in accordance with this Award, employees not attending for duty shall not be
paid for the actual time of such absence. An employee who is absent from work for three consecutive days or
shifts without prior or subsequent approval of the Company shall be deemed to have abandoned their
employment and their contract of employment shall be deemed to have been terminated for neglect of duty
from the date of commencement of the absence from work.

(5) Employees shall have no right to be paid for any time that they are not ready, willing and available to follow all
lawful directions of the Company or to carry out duties that they are competent to perform provided that such
direction is consistent with the Company�s responsibility to provide a safe and healthy working environment.

(6) The Company may direct an employee and the employee shall carry out those duties and use the tools and
equipment as may be required provided that the employee is competent to use them and that the direction is
consistent with the Company�s responsibility to provide a safe and healthy working environment.

(7) The Company may deduct payment for any day or shift or part of any day or shift that an employee cannot be
usefully employed arising out of any cessation of operations, either wholly or partially, arising out of any cause
for which the Company is not reasonably responsible.

(8) a) Contract Labour Hire
i) The parties will consult prior to the hire of any contract labour.
ii) After 8 weeks of contract labour hire a discussion takes place about the permanency of the

position and the parties reach a mutually agreed timeframe.
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iii) For engineering projects or work of a project nature requiring additional labour resources a
period of employment will be discussed and mutually agreed and this will be presented in a
letter of offer to the employee.

iv) The Company undertakes to review all options available to use Bradken employees prior to
considering the use of contract labour. Optional overtime shall be made available to
Bradken employees prior to utilising contract labour unless production circumstances exist
which require immediate action.

b) Casual Employees
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the
calling in which he/she is employed.

9. HOURS OF WORK

(1) Ordinary Hours of Work
(i) Ordinary working hours for employees shall average 38 hours per week over a defined work cycle

and except for shift employees are to be worked between 0600 hours and 1900 hours as required by
the Company.

(ii) Provided that they meet the Company�s operational requirements, the Leading Hand and/or
Supervisor will be required to determine rostering and work cycles.

(iii) Where there is the need to vary the pattern of working the ordinary working hours, the Company and
the employees shall consult on the variation. The Partners accept the need to jointly work through any
issues and difficulties which may arise through this process with the intention of ensuring that the
business needs are complied with. By mutual agreement the individual employee(s) will implement
the necessary variation to ordinary working hours.

(iv) The ordinary working hours shall be consecutive except for day work an unpaid meal break which
shall not exceed thirty (30) minutes in duration and for shift work a paid meal break which shall not
exceed twenty (20) minutes in duration. In addition, employees shall be entitled to one paid rest
period of ten (10) minutes during their working day. This work arrangement then provides a three
period working day. Employees shall apply maximum flexibility to the timing of the taking of these
breaks according to the needs of the work schedule. In the application of flexibility, employees are
encouraged to not work for more than six (6) hours without a break.

(2) Day Work
(i) For day/shift workers, the agreed pattern for working the 38 ordinary working hours per week is for

eight (8) hours on Monday to Thursday inclusive and six (6) hours on Fridays. The exception will be
the warehouse and distribution employees who will have flexibility as mutually agreed by both
parties.

(3) Shift Work
(i) In order that the Company can meet the requirements of its clients, employees will often be required

to work shifts. Where the business needs require the working of shifts, then employees must work
shifts as rostered. Shift work will be worked and paid for in accordance with this subclause.

(ii) Prior to the commencement of shift work, the Company shall seek the agreement of the employees
involved. (note: where a particular employee is able to demonstrate special and / or extenuating
circumstances then another suitably competent person may be substituted on the shift work provided
that the Company must not suffer any financial penalty from such substitution.) Failing agreement,
the Company will provide to the employees concerned 1 working week notice of commencement of
shift work and the starting and finishing times of the ordinary working hours of the shifts.

(iii) Various types and forms of shift work may be required to be worked in order to meet the operational
requirements of the Company. These arrangements may include the provision of coverage by working
extended and /or unusual hours. Shift work is deemed to be any arrangement of working hours where
any portion of the ordinary working hours to be worked by employees fall outside of the spread of
hours specified in subclause 9 (1) (I). Provided that where the shift work is required is to be carried
out with consecutive shifts of employees throughout the 24 hours of each day, then each of the shifts
involved in the 24 hour period shall be deemed to be shift work.

(iv) Where the ordinary working hours of a shift commences at or after 11.00pm on any day, the whole of
that shift shall be deemed to have been worked on the following day.

(v) Where less than five consecutive shifts are worked then employees shall be paid for the time worked
on shift at overtime rates in lieu of their ordinary form of payment. The consecutive nature of shifts
will not be deemed to be broken if work is not rostered to be carried out on a Saturday, Sunday or on
any gazetted Public Holiday.

(vi) In addition to the wages paid under subclause 10 (1), a shift employee shall receive a penalty at the
relevant level as detailed in subclause 10(4).

(4) Overtime
(i) All work performed outside of ordinary working hours on any day shall be deemed to be overtime

and paid in accordance with this subclause.
(ii) For day work and non-continuous shift work, all work performed outside of ordinary working hours

Monday to Friday inclusive, and prior to 12 midday on Saturday, shall be paid for at the rate of time
and one half for the first two hours and double time thereafter.
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(iii) For day work and non-continuous shift work, where work is performed in addition to ordinary
working hours on a Saturday after 12 midday or Sunday then that work shall be paid for at the rate of
double time.

(iv) For day work and non-continuous shift work, where work is performed in addition to ordinary
working hours on a gazetted Public Holiday then that work shall be paid at the rate of double time and
a half.

(v) Other than in those circumstances in subclauses 9 (4) (ii), 9 (4) (iii) and 9 (4) (iv), for any day work
and non-continuous shift work, overtime worked shall be paid as follows�
(a) Work performed on Monday to Friday inclusive, and prior to 12 midday on Saturdays shall

be paid for at the rate of time and one half for the first two hours and double time thereafter.
(b) Work performed on Saturday after 12.00 noon or on Sundays shall be paid for at the rate of

double time.
(c) Work performed on any day gazetted as a Public Holiday shall be paid for at the rate of

double time and a half.
(d) For working an overtime day or shift on a Saturday, Sunday or gazetted Public Holiday an

employee shall be paid a minimum of three hours at the appropriate overtime rate.
(vi) In computing overtime each day shall stand alone but when an employee works overtime which

continues beyond midnight on any day, the time worked after midnight shall be deemed to be part of
the previous day�s work for the purpose of this subclause.

(vii) Employees who work so much overtime such that they are at work for a consecutive 12 hour period
or more (eg: 7.00am to 7.00pm) shall have the unpaid meal break for that day included in their total
hours paid (at the ordinary wage rate) for that day.

(viii) The provisions of this subclause do not operate so as to require payment of more than double time, or
double time and a half for any work on a gazetted Public Holiday.

(5) Ten Hour Break
(i) When overtime work is necessary it shall, wherever reasonably practicable, be arranged so that an

employee has at least 10 consecutive hours off duty between the work of successive days or shifts.
(ii) An employee (other than a casual employee) who works so much overtime between the completion of

the ordinary working hours worked on one day and the commencement of the ordinary working hours
on the next day that they have not had at least 10 consecutive hours off duty between those times
shall, subject to this subclause, be released after completion of such overtime and not be required to
recommence work until they have had 10 consecutive hours off duty without loss of pay for ordinary
working hours rostered during such absence.

(iii) If, on the specific instructions of the Company, an employee resumes or continues work without
having had 10 consecutive hours off duty, that employee shall be paid at double time until they have
been released from duty for such period and shall then be entitled to be absent until they have had
10 consecutive hours off duty without loss of pay for ordinary working hours rostered during such
absence.

(iv) Where an employee (other than a casual employee) is called into work on a Sunday or gazetted Public
Holiday preceding a rostered working day, the employee shall, wherever reasonably practicable, be
given 10 consecutive hours off duty before the usual starting time on the next day. If this is not
practicable, then the provisions of subclauses 9 (5) (ii) and 9 (5) (iii) shall apply.

(6) Recalls
(i) When an employee is recalled to work after leaving the workplace

(a) for each recall the employee shall be paid for at least three hours at overtime rates provided
that the employee shall not be entitled to payment more than once for any period of time.

(b) time reasonably spent in getting to and from the workplace shall be counted as time
worked.

(ii) The Company may require the recalled employee to carry out additional duties beyond the initial
reason for the recall.

(iii) If a recall, or subsequent recalls, does not exceed four hours in total duration then the rest period
prescribed in subclause 9 (5) shall not apply.

(iv) If a recall finishes two hours or less before the commencement of the employee�s rostered ordinary
working hours, the employee will continue to work their ordinary working hours. (This means that the
ordinary working hours will commence at the completion of the recall).

(7) Crib Breaks
(i) When an employee is required to work overtime after the usual rostered ceasing time for the day or

shift for two hours or more, they shall be allowed to take a rest period of 10 minutes in duration.
Thereafter, after each four hours of continuous work, they shall be allowed to take a rest period of
10 minutes in duration

(ii) The Company and employees may agree to any variation of the provisions of this subclause to meet
the circumstances of the work in hand provided that the Company will not be required to make
payment in excess of the time prescribed for crib breaks in this subclause.

(8) Extraordinary Hours of Work
Refer BK-WA � ADMIN009 revision 1 Section 6.2.
An employee shall not be compelled to work more than twelve (12) hours in any one shift.



988 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

10. WAGES AND ALLOWANCES
(1) Ordinary Wage Rates

Employees covered by this Award shall be classified at a level as specified by this clause and paid the ordinary
wage rate, expressed as a weekly amount, applicable to their classification according to the schedule below,
cross-referenced to subclause 10 (14) for the detail of wage increases and applicable dates:-

Employee
Classifications

Relativity
to C10 Ordinary Weekly Wage Rate

3.165% 3.565%
Present 26/11/01 25/11/02

C7 115% 21.2962 21.9702 22.7534
C8 110% 20.3702 21.0150 21.7641
C9 105% 19.4443 20.0597 20.7749

C10 100% 18.5184 19.1045 19.7856
C11 92.40% 17.1110 17.6526 18.2819
C12 87.40% 16.1851 16.6973 17.2926
C13 82% 15.1851 15.6657 16.2242
Note: For continuity and industry consistency, the classification structure used is consistent with that contained
in the Metal Trades (General) Award 1966 � Part 1 with some local modifications.
The rates of pay in this Award include the minimum weekly wage for adult employees payable under the
August 2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this Award which are above the wage rates prescribed in the Award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to
the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(2) Site Allowance
Employees who are required to work at a site, in accordance with subclause 8 (1) (vi), shall be paid a site
allowance of $1.55 flat for each hour worked in consideration and in lieu of all disabilities associated with
working at the site including dirt, heat, noise, height, confined space or other circumstances which might have
otherwise attracted award special rates and provisions. (On sites where an existing site allowance agreement
applies, and the rate exceeds this site allowance, the higher site allowance rate will be paid.)

(3) Site Overnight Allowance
(i) From time to time employees may be required to work at sites anywhere within Western Australia or

out of the State, including offshore locations. Where it is not possible for employees to return home at
night from the site, then the Company will provide board and lodging.
When an employee on site work is required to stay overnight at site for one or more nights, then an
allowance of $33.00 per night will be paid for each night that the employee is at site. The allowance
will apply to each night that the employee is required to be away from home even though the
employee may not actually work every day. (On sites where an existing site allowance agreement
applies, and the rate exceeds this site allowance, the higher site allowance rate will be paid.)

(ii) The allowance shall be paid through the Company payroll and is subject to normal PAYG tax
treatment.

(iii) On sites where this allowance is intended to cover all out-of-pocket expenses, costs incurred through
being away from home and eligibility for district allowance.

(iv) The quantum of this site overnight allowance shall be adjusted annually, on the anniversary of the
Award, by the application of the annual movement in the most recent Consumer Price Index (Series
6401.0), All Groups for Perth.

(4) Shift Allowance
All employees working on shift work shall be entitled to receive a penalty in the form of a flat (not all-purpose)
shift allowance, for each working hour worked on shift, as follows�
(i) Day Shift $0.30 per hour
(ii) Afternoon Shift $3.55 per hour
(iii) Night Shift $4.05 per hour
Employees shall be entitled to only one of these allowances which are not cumulative.
When an employee is transferred from day work to shift work and vice versa, they shall be notified of such
transfer. In any event, shift allowances must only be paid in respect of actual ordinary working hours worked on
shift, except for the circumstances described in subclause 9 (3) (v), where overtime rates are paid in lieu of the
otherwise applicable ordinary wage rate and shift allowance.

(5) Leading Hand Allowance
Level 1 Leading Hands in charge of not less than three and not more than ten employees, who are

additionally involved in the supervision/training of other employees. Such an employee
shall receive not less than $49 per week in addition to his classification.

Level 2 Leading Hands in charge of more than 10 and not more than 20 employees, who are
additionally responsible for the supervision and/or training of trainers/tradesmen. Such an
employee shall not receive less than $105 per week in addition to his classification.
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Level 3 Leading Hands in charge of more than 20 employees, who are additionally responsible for
the work of other employees and/or provision of structured on-the-job training of
trainers/tradesmen/leading hands level 1. Such an employee shall not receive less than
$160 ($165 for the second year of this EBA) per week in addition to C10 classification.
This allowance shall be paid whilst the leading hand is on all approved personal leave.

(6) First Aid Allowance
An employee who holds a first aid certificate to the standard of �Workplace First Aid�, who is ready, willing
and available to administer first aid, who wears and identifying first aid logo on their Company supplied
clothing and who has been appointed by the Company to provide first aid treatment to other employees, shall be
paid a flat first aid allowance of $8.90 per week.

(7) Tool Allowance
A tool allowance of $14.00 (all purpose) per week shall be paid to all tradepersons. This tool allowance is paid
on the basis that the tradeperson provides a full and complete set of tools, relative to their particular trade
inclusive of their obligation to maintain, sharpen, repair and replace those tools as required.

(8) Meal Allowance
Where an employee works overtime and qualifies for a crib break, in accordance with subclause 9 (7), then, if
the employee was not notified the previous day or shift of the need to work the overtime, a meal allowance of
$7.55 shall be paid for each crib break.

(9) Annual Payment
In lieu of annual leave loading, a flat weekly accrual as per table�

C7 $12.00
C8 $11.50
C9 $11.00

C10 $10.50
C11 $10.00
C12 $10.00

per 38 ordinary working hours (including Personal Leave) shall apply to all weekly hired employees, accrued
weekly and paid out annually in the fortnight�s pay which is immediately prior to 26/11/01 and each year after.
This weekly accrual and annual payment is consistent with the operation of the Personal Leave system as
detailed in clause 11. The only circumstances in which payment will be made other than as specified above shall
be at the time of an employee�s termination.

(10) Car Allowance
In the event that an employee is specifically requested by the Company to use their own personal motor vehicle
on Company business, then the employee shall be paid a car allowance of $0.65 cents per kilometre.

(11) Disability Allowances
The disability allowances set out in this subclause, when paid to employees, are in full compensation for any
disabilities incurred by the employees in carrying out the work which attracts the disability allowance.
Employees shall be entitled to only one of these allowances which are not cumulative. Further, these
allowances shall only be paid for such working hours that the employee, in carrying out the specified work,
incurs the disability. The following allowances are all flat rates.
(i) Height Money�

An employee shall be paid an allowance of 23 cents per hour which the employee works at a height of
15.5 metres or more above the nearest horizontal plane provided that this provision does not apply to
riggers working on ships and buildings.

(ii) Dirt Money�
An employee shall be paid an allowance of 35 cents per hour when engaged on work of an unusually
dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by
the nature of the work done.

(iii) Confined Space�
An employee shall be paid an allowance of 45 cents per hour when, because of the dimensions of the
compartment or space in which the employee is working, the employee is required to work in a
stooped or otherwise cramped position, or without proper ventilation.

(iv) Hot Work�
An employee shall be paid an allowance of 35 cents per hour when the employee works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 Celsius.
Where the temperature is raised artificial means beyond 54.4 Celsius then the Partners shall confer to
agree an appropriate level of disability allowance.

(v) Percussion Tools�
An employee shall be paid an allowance of 25 cents per hour when working a pneumatic rivetter tools
of the percussion type.

(vi) Grit Blasting�
An employee shall be paid an allowance of 45 cents per hour when performing grit blasting work.

(12) Apprentices
The Company is committed to the training of apprentices, which may either be sourced form a group training
scheme or be Company employed.
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Where the Company directly employs an apprentice then, except for clause 19, the apprentice shall be entitled
to the same benefits as a full-time employee under this Award other than for remuneration which must be a
specific percentage of the wage rate for the relevant classification. The specific percentages to apply are�

First Year Apprentice 42%
Second Year Apprentice 55%
Third Year Apprentice 75%
Fourth Year Apprentice 88%

Where the Company employs an �adult� (that is a person of 21 years of age or older) apprentice then that
employee shall be paid at a C11 for the full duration of his apprenticeship.

(13) Payment of Wages
The Partners have identified that some additional administrative activities will be required as a result of the
processes detailed in this Award. In an effort to limit the growth of administration, the pay cycle for WRP
employees will be changed from weekly to fortnightly (thereby saving administration and processing time and
costs). Wages will be paid as follows�
(i) Wages shall be paid fortnightly by electronic funds transfer into a bank (or other recognised financial

institution) account of the employee�s choice.
(ii) The pay fortnight covers a two (2) week period, Monday to Sunday inclusive, with funds ordinarily

being available in the employees� account on the Wednesday following the close of the pay fortnight.
(iii) For timekeeping purposes the following shall be applied�

It will be at the Supervisors discretion whether the deduction to the next ¼ hour will be waived or
applied for those employees clocking on late.

(iv) To facilitate the efficient processing of the payroll each employee is responsible for completing their
timecard and getting it to the Leading Hand so that the Leading Hand can lodge all timecards at the
pay office by 10am on the day after the pay fortnight closes.

(v) The Partners have agreed on a transition arrangement to assist WRP employees in the change from
weekly to fortnightly pays. The change in pay periods will occur with the last weekly pay being paid
on 28/11/01 and the first fortnightly pay being paid on 12/12/01. To assist employees, they may
choose one of the following options for implementation on 26 November 2001�
(a) The Company will advance to WRP employees the amount of $500.00 which the employee must

agree to repay at the rate of $50.00 per fortnight; or
(b) The WRP employee has previously arranged for the once-off payment detailed in subclause

11(6)(ii) to be paid at this time; or
(c) The WRP employee has decided that no assistance is required.
If an employee wishes to take up the $500 advance, he must notify his supervisor by Friday 23rd at
12.00pm. The advance will then be included in the final weekly pay of the 28/11/01.

(vi) The Company will make all effort to resolve any pay anomalies within a 24-hour period of the notice
of the anomaly. If the issue is not resolved a cash cheque or cash will be made available to meet the
immediate needs of the employee. The maximum value will not exceed one weeks normal pay. The
adjustment for reimbursement will be made in the next weeks pay.

(14) Wage Increases
The Partners have agreed on the following increases to apply to: the ordinary wage rates in subclause 10(1) as
depicted in the schedule in that subclause; and the shift allowances in subclause 10(4).
(i) On and from 26/11/01 an increase of 3.165%, subject to�

(a) The successful transition from a weekly to a fortnightly payroll as detailed in subclause
10(13).

In all cases in subclause 10(1), the percentage increase shall be applied to the C10 classification and
subsequently the ordinary weekly wage rate for each of the other Employee Classifications shall be
increased according to the relativity of each to the C10 Employee Classification.

(ii) On and from the 25/11/02 an increase of 3.565% shall apply as above with no further increase
payable until 24/11/03.

11. PERSONAL LEAVE
Personal Leave is a system of paid time off which embraces and supplants annual leave, sick leave, Public Holidays,
bereavement leave and family leave. It does not affect long service leave, parental leave or approved leave for jury
service. Loadings are not paid on Personal Leave. In place of any loadings, the Company pays an Annual Payment as
detailed in subclause 10(9).

(1) Concept
This system is based upon the accrual and reduction of Personal Leave based on ordinary working hours and
payment for Personal Leave is made at the ordinary wage rate applicable to the Personal Leave hours of
approved absence.
The system involves calculating an annual entitlement to paid absence based on industry standards, ie�

Annual Leave: 152 hours per annum
Sick Leave: 76 hours per annum
Public Holidays: 76 hours per annum

The Personal Leave entitlement is accrued for the ordinary working hours (i.e. 38 hours per week) that the
employee was at work, including for those that the employee was absent on Personal Leave. This entitlement is
accrued per fortnightly pay period which forms the employee Personal Leave account.
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Each time the employee takes leave, the Personal Leave account is reduced by the number of ordinary working
hours taken as leave and the employee is paid at the ordinary wage rate applicable to the Personal Leave hours
of approved absence.

(2) Accrual of Personal Leave
Personal Leave shall accrue at the rate of 11.7 hours per fortnight (equates to 304 hours per 52 weeks).
This accrual is in consideration of annual leave, sick leave and Public Holidays.

(3) Utilisation of Personal Leave
Generally, Personal Leave shall be taken only as agreed between the Company and each employee. On each
occasion that Personal Leave is utilised, an employee must make a written application for Personal Leave,
except for gazetted Public Holidays in which case the time off will be taken and deducted unless the employee
is otherwise rostered to work. Approval shall not be unreasonably withheld.
Accrued Personal Leave shall be utilised for any period of paid absence. On each occasion of taking leave
where Personal Leave is to be used, the employee�s Personal Leave account shall be reduced by the period of
absence in ordinary working hours and no deduction is made from the employee�s ordinary wages.
Should an employee be unable to attend at the workplace during the ordinary working hours by reason of
personal ill health or injury, family crisis or some other emergency, they shall advise the Company as soon as is
reasonably practicable (but not more than two hours after the absence commenced) of the reason for the
absence and the estimated duration of the absence. The employee may be required to produce satisfactory
evidence to support their absence. Failure to adhere to these requirements may result in the absence being
unapproved and subject the employee to the Fair Treatment System.

(4) Unpaid Leave
In exceptional or extenuating circumstances, the Company may approve an employee�s application for unpaid
leave. However, where this occurs, or if for any other reason an employee is absent without pay (which includes
any period whilst an employee is in receipt of a benefit from the income protection insurance), Personal Leave
shall not accrue to the employee�s Personal Leave account for that period of the unpaid absence calculated on a
prorata basis.

(5) Administration of Personal Leave
Employees will be permitted to accrue up to 304 hours of Personal Leave at which time an employee will be
advised that the Company expects the employee to lodge an application for a period of Personal Leave to
reduce the balance. When this occurs, the employee must�
(i) Reach agreement with the Company on any further accrual growth; or
(ii) Make an application to take a period of Personal Leave which will reduce the employee�s accrual to a

manageable level.
(6) Transition Arrangements

At the commencement of this Award, WRP employees�;
(i) annual leave entitlements and prorated accruals shall be converted into Personal Leave on the basis of

one (1) Personal Leave hour for each annual leave hour.
(ii) shall be paid a once-off payment of 171/2% of the annual leave hours in (i) above at the ordinary wage

rate applicable the day prior to the commencement of this Award.
(iii) sick leave accruals shall be noted and frozen, available to be utilised as per the Metal Trades

(General) Award, for such period as both the Personal Leave and Income Protection Insurance are in
operation.

(iv) The leave loading will be included in the final weekly pay of the 28/11/01.
NOTE: Bradken employees will continue as normal with the exception of (iii) above.

(7) Annual Close Down
Should it be necessary to close down part or all of the Company�s operations (eg: at Christmas/New Year or
Easter) then the Company shall discuss the business needs with employees through the consultative processes
detailed in this Award. Failing agreement, the Company will provide to the employees concerned four (4)
weeks notice of the close down details including duration. Employees will take Personal Leave for the duration
of the close down or in the event of insufficient Personal Leave being available, then unpaid leave will be
approved.

(8) Unused Personal Leave
When employment is terminated, the unused accrued Personal Leave shall be paid to the employee as a
termination payment at the ordinary wage rate applicable at the time of termination.
Where employment is terminated and the employee�s Personal Leave account balance is negative, the Company
may recover the equivalent amount from the employee�s final wages.

12. LONG SERVICE LEAVE
The provisions of the Long Service Leave Act 1958, as amended, are hereby incorporated in and shall be deemed to be
part of this Award, except that the leave provision shall be thirteen (13) weeks after ten (10) years service with prorated
payments applicable after seven (7) years.

13. JURY SERVICE
An employee required to attend for jury service during ordinary working hours shall be reimbursed by the Company an
amount equal to the difference between the amount paid in respect of their attendance for such jury service and the
amount paid in respect of ordinary working hours the employee would have worked had the employee not been on jury
service.

14. PARENTAL LEAVE
The Company shall provide Parental Leave, whether adoption, maternity or paternity, in accordance with the provisions
of Schedule 14 of the Workplace Relations Act 1996.
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Without increasing the Company�s liability under the above referenced Schedule 14, Parental Leave is described as an
entitlement, for an employee who gives birth to a child and that employee�s spouse (or an employee whose spouse gives
birth to a child), to unpaid Parental Leave totaling 52 weeks, to care for the newborn child. The leave in question can be
granted to the mother or the father during the 52 weeks but not to both at the same time (except for one week at the time
of birth). To qualify an employee must have 12 months continuous service. The Company is obligated to have a position
for the employee to return to at the completion of leave.

15. INCOME PROTECTION INSURANCE
The Company shall source, obtain and maintain an income protection insurance cover for all weekly hired employees.
The income protection insurance cover shall include�
• Twenty-four (24) hours per day, every day coverage of employees for the term of this Award;
• Seven (7) calendar days waiting period before benefits can be claimed;
• Benefits applicable to sickness and injury (not workers compensation);
• Insurance of the employees� week�s pay for up to 156 weeks; and
• Other benefits as specified by the policy.
At all times the Company�s liability is limited to the terms, conditions and exclusions of the policy. Employees will be
provided with a summary of the policy content and, at any time, may request a complete copy of the policy document.

16. PERSONAL PROTECTIVE EQUIPMENT
(1) The Company shall provide to employees such protective equipment and safety consumables, as is necessary

for the work to be undertaken, to ensure that employees can complete their work safely. All protective
equipment and safety consumables remain the property of Bradken.

(2) All weekly hired employees shall be provided each six months with the following issues of Bradken work
clothing�
• Two (2) pairs of overalls; or
• Two (2) shirts and two (2) pairs of trousers
If required, replacement on a fair wear and tear basis can occur provided that the unserviceable items are
returned to the storeperson.

(3) Each weekly hired employee will be issued annually with one (1) winter jacket or jumper which will be
subsequently be replaced on a fair wear and tear basis provided that the old jacket is returned to the storeperson.
NB. The above can be substituted for a �bluey� jacket, however, the period of renewal then becomes two

years.
(4) All weekly hired employees shall be provided with a pair of safety footwear (up to a value of $75.00).

Replacement shall be on a fair wear and tear basis provided that the old boots are returned to the storeperson.
(5) In the event that prescription safety spectacles are required, the Company will cover the cost of prescription

lenses which will be installed in Company supplied safety frames which meet the appropriate Australian
Standard. This standard specifies safety frames with permanently attached side shields. Complying prescription
safety spectacles will be provided by Company nominated optometrists. Alternatively, an employee will be
reimbursed up to one hundred dollars ($145.00) in accordance with Company procedures.

(6) Employees issued with safety consumables, protective equipment, clothing and safety footwear must wear and
use the supplied items whilst performing their work in accordance with the Company�s operating procedures.

(7) Should an employee�s employment terminate before the completion of their probationary period, then the
employee must reimburse the Company, for the cost of the items of clothing, footwear and prescription safety
spectacles issued to them, which may be deducted from final wages.

17. SECURITY
The Manufacturing Manager will determine and publish a system of entry to and exit from the Bassendean facility.
Clients of the Company, at their respective premises, require compliance by contractors and their employees with their
security arrangements.
It is a condition of employment that all employees must comply with the security arrangements applicable at the
Bassendean facility and, as applicable, client premises.

18. INTRODUCTION OF CHANGE
In the event that the Company reaches a decision to introduce major changes at Bassendean, then the Company shall
notify the Partners to this Award and consult with the employees who may be affected by the proposed changes. Utilising
the consultative processes detailed in this Award the Company shall discuss with the affected employees the introduction
of the changes and the effects the changes are likely to have on the employees and will investigate with the employees
measures to avert or mitigate any adverse affects. To assist this process, the Company shall share with the employees all
relevant information (excluding confidential information which may be detrimental to the Company�s interests if
disclosed) about the proposed changes.
This process can be used for any changes, but it shall be mandatory where the proposed changes are likely to have a
significant effect on employees. In this context, significant means: termination of employment; large variations to the
size, composition or operation of the Company�s workforce or in the skills required; the elimination or diminution of job
opportunities, promotion opportunities or job tenure; alteration to the hours of work; restructuring of jobs and the need for
retraining or transfer of employees to other work or locations.

19. REDUNDANCY / RETRENCHMENT
The Partners to this Award share the view that redundancies are unlikely to be required during the term of this Award but,
if the need for redundancy arises, then these arrangements provide a means of implementing a redundancy/retrenchment
programme in an orderly fashion.
(1) Notification

When it becomes evident that there is a downturn in work and a need for redundancy the Company will notify
employees and the union, directly and through the consultative processes detailed in this Award, and consult on
methods of minimising the effect of any possible redundancies that may occur.
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(2) Procedure and Selection
Following discussions, if redundancies are unavoidable, the Company will set a timetable to develop a final list
of employees to be made redundant.
Employees can be asked to indicate their interest in volunteering to accept a redundancy package and this may
be taken into consideration by the Company, subject to operational and business needs, in selecting employees
for retrenchment.
The selection of employees to be made redundant will be based on the following criteria, which is not
exhaustive�
• Performance evaluation results;
• Skills required to be retained by the Company;
• Skill level of the employee;
• Application of skills to the task presently done by the employee;
• Receptiveness of the employee to training or retraining;
• Disciplinary record.
In finally selecting the employees to be retrenched, consideration shall be given to years of service provided
that no discrimination will be made that conflicts with the provisions of the Discrimination Act.
A Company representative(s) and an employee representative(s) will review the selection criteria of all
employees who are likely to be considered for redundancy. They will ensure the accuracy of the list prior to any
final decision being made by the Company.

(3) Transfers
The Company will use every endeavour to transfer employees to other positions where their skills can be
effectively utilised.
Where an employee is moved to a position of different classification and / or trade not previously occupied by
that employee, a trial period of one month will provide an opportunity for the Company and the employee to
assess their long term suitability for the new position.
Where there is doubt about an employee�s suitability for a position, a review will be conducted regularly.
In every event, where an employee and/or their representative(s) believes that the process is being used in a way
other than in accordance with the intent of this Award, then they may take the matter up with the Company.
If the determination is that the employee is to leave the Company during the trial period or at the completion of
the trial period then the redundancy package will be available to the employee at their original wage rate.
If moved to a new position, the employee will be paid at the wage rate applicable to that new position
immediately where the wage is more than their existing wage rate. Where the new wage rate is less, the
employee�s wage rate will be frozen so that they will not receive wage increases until such time as the
applicable wage rate catches up to the frozen wage rate.

(4) Schedule of Redundancy Payments

Years of Service Redundancy Payment
(Weeks) Long Service Leave

Under 1 0 Nil
1-2 3 Nil
2-3 6 Nil
3-4 9 Nil
4-5 12 Nil
5-6 15 Pro-rata
6-7 18 Pro-rata
7-8 21 Pro-rata
8-9 24 Pro-rata

9-10 27 Pro-rata
10-11 30 Pro-rata
11-12 32 Pro-rata
12-13 34 Pro-rata
13-14 36 Pro-rata
14-15 38 Pro-rata
15-16 40 Pro-rata
16-17 42 Pro-rata
17-18 44 Pro-rata
18-19 46 Pro-rata
19-20 48 Pro-rata
20-21 50 Pro-rata

Thereafter 52 Pro-rata

Employees who are 45 years and over in age will get one extra week�s payment in addition to the above
schedule.
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(5) Payments
(i) All payments referred to are based on a week�s pay.
(ii) An itemised statement of entitlements will be given to each employee when they receive formal

notification of redundancy from the Company.
(6) Payment of Accrued Leaves

(i) On termination, the Personal Leave balance will be paid to retrenched employees as detailed in
subclause 11(8).

(ii) On termination, pro-rata long service leave entitlements, as detailed in clause 12, will be paid to
retrenched employees with 5 years service or more.

(iii) On retrenchment, all retrenched employees will be paid 100% of their accrued sick leave.

(7) Certificate of Service
The Company will provide a certificate of service where requested.

(8) Death of an Employee
If an employee has been given notice of retrenchment and dies before the date that they were to actually leave
the employment of the Company, all benefits, which would have been payable under this Award to that
employee, shall be paid directly to their estate unless the employee has otherwise directed the Company in
writing prior to their death.

(9) Employees at Retirement Age
An employee is not entitled to severance pay beyond the amount of wages they would have received had they
remained in employment until the age of retirement. The age of retirement is determined as the point at which
the Company and the employee contribution to the superannuation fund ceases or where the employee has
nominated a date of retirement.

(10) Counseling/Assistance Programme
The Company has an employee assistance programme (i.e.: outplacement service; registered financial
counselors; placement of superannuation; etc) in place. In the event of redundancy the Company will let it be
known, to those employees who are to be made redundant, details of the employee assistance programme. The
Company agrees to make enquiries with other engineering firms regarding possible work for retrenched
employees.

RIGHTS OF ENTRY
Subject to the provisions of the Industrial Relations Act 1979 and Appendix 8 of this Award, a duly accredited
representative of the union shall have the right to enter the Company�s premises for the purposes of interviewing
employees of the Company and to generally carry out legitimate union business.

20. INSPECTION OF RECORDS
The Company must keep a time and wages record for each employee which shows: the name of the employee; the nature
of the employee�s work; the hours worked each day; and the wages and allowances paid each fortnight. (Ref to Appendix
5)

21. FINAL SETTLEMENT
The Partners to this Award commit to the following�
• During the operation of this Award there will be no extra claims made or considered which impact the scope of this

Award;
• The Company has declared its preference to direct hire weekly hired employees to meet the business needs.

However, the Partners acknowledge that business needs will often cause the Company to hire casual employees
and/or labour hire subcontract personnel to meet short term labour requirements and skills shortages which are
impacting the Company�s ability to meet its customers� requirements.

• As a result of a request by the union and employees, the Company provides its commitment that, during the term of
this Award, it will not seek to engage employees covered by this Award on individual workplace agreements.

• The terms of this Award will not be used to progress or obtain similar arrangements or benefits in any other
enterprise.

• Forward workload should be discussed Monday mornings with the Leading Hands to ensure the workers are
informed of the required hours for each week.

Note: Forward workload needs to be discussed daily to ensure all production requirements are achieved.

22. DEFINITIONS
(1) Employment Classifications

(i) �Casual employee� shall mean an employee engaged by the hour and who may leave the Company�s
service or be discharged at any time with one hour notice. Casual employees shall be paid in
accordance with clause 10 � Wages and Allowances.

(ii) �Full-time employee� shall mean a weekly hired employee engaged for an average of 38 hours per
week over a defined work cycle.

(iii) �Part-time employee� shall mean a weekly hired employee engaged for less than an average of
38 ordinary working hours per week over a defined work cycle. A part-time employee shall receive
on a pro-rated basis the terms and conditions of full-time employees as set out in this Award.

(iv) �Temporary employee� shall mean a weekly hired employee engaged for a limited and specific
period of employment. Temporary employees shall be subject to the same conditions and receive the
same benefits as a full-time or part-time employee during the term of their employment.
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(2) �Redundancy�
(i) is a situation where there are more employees available than are needed to undertake the amount of

work which needs to be done;
(ii) may be caused by (but not limited to) the following:-

(a) technological change eliminating the need for some jobs to be done by anyone;
(b) changes in market demands creating a situation where less employees are required.

(3) �Retrenchment� is the action taken to reduce the number of employees to the level required by the Company.
(4) �Week�s Pay� means the wage rate for 38 ordinary working hours, for the relevant classification, as detailed in

clause 10.
(5) Work Categories

(i) �Day Work� means a pattern of ordinary working hours over a defined work cycle, which usually
involves five days worked (e.g.: Monday to Friday inclusive), where all of the ordinary working
hours fall within the span of hours in subclause 9(1)(i).

(ii) �Dayshift� means any shift starting at or after 6.00am and finishing at or before 7.00pm.
(iii) �Afternoon Shift� means any shift starting at or after 12 midday and finishing at or before

12 midnight.
(iv) �Nightshift� means any shift starting at or after 5.00pm and finishing at or before 7.00am on the

following day.
(v) �Non-continuous shift work� means any shift work which does not fit within the definition of

continuous shift work.
(6) Flat Rate � means payed as not all purpose.

APPENDIX 1

ISSUE RESOLUTION

PROCEDURE FLOWCHART

ISSUE RESOLUTION
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APPENDIX 2

FAIR TREATMENT

SYSTEM FLOWCHART
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APPENDIX 3
EMPLOYEE WORK PERFORMANCE

FORM AND PROCEDURE
EMPLOYEE WORK PERFORMANCE EVALUATION FORM

IMPORTANT � BEFORE COMPLETING THIS FORM, YOU MUST READ THE GUIDELINES ON THE BACK
NAME:
CLASSIFICATION:
COMMENCEMENT DATE:
EVALUATION DATE:

TICK BOXES BELOW AS APPROPRIATE

Performance
factors

Does Not Meet
Job

Requirements

Generally Meets
Job

Requirements
Meets Job

Requirements
Exceeds Job

Requirements
Far Exceeds Job

Requirements

Safety & Health
Performance
Safe Working
Practices
Identification
with Company
Goals
Positive Work
Approach
Productivity
Quality of Work
Co-operation
with Others
House Keeping
Teamwork
Attendance &
Time Keeping

Employee Complies Does Not Comply with Issue Resolution Procedures
Employee Complies Does Not Comply with Safety Concerns Resolution Procedures

Comments/training requirements:

Employee DATE
Team Leader DATE
Coordinator DATE
Area Coordinator DATE

GUIDELINES
This Evaluation Process is a requirement under the Way Forward Award and is intended to provide employees, in a constructive
way, with an evaluation of their job performance in a number of key areas.
Employees should understand the purpose of this evaluation before commencement.
The following are the steps to be followed:-
1. Supervisor / Leading Hand and employee complete forms separately, before they meet.
2. Supervisor / Leading Hand confirms employee�s understanding of the process.
3. Supervisor, Leading Hand and employee meet, ideally in an office, without any interruptions or other people present. They

then compare forms and discuss each performance factor evaluation with a view to reaching agreement. Any differences in
evaluations are recorded.

4. Should there be no agreement on a particular point (or points) of evaluation, both the Supervisor / Leading Hand evaluation
and the employee�s evaluation are to be recorded.

5. A final evaluation form recording both agreed and not agreed evaluations is completed and signed by the Supervisor, Leading
Hand and the employee.

6. The Supervisor and/or Leading Hand and/or employee may record comments on the form.
7. Should an employee have concerns over their evaluation they may take their concerns to the Workshop Supervisor or their

employee representative.
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NOTES
Evaluations should be on balance. Focus should be on positive performance. However, specific instances of negative as well as
positive performance should be discussed.
Employees are encouraged to state their views and these should be discussed.
The employer will keep the outcome of the evaluations confidential. The employee, their Leading Hand, their Supervisor and any
other Company representatives who have access to the completed evaluation forms must keep their knowledge of evaluation
outcomes confidential.
Any issues arising from the evaluation process or results must be dealt with in accordance with the issue resolution procedure.

APPENDIX 4
REPRESENTATIVE INTERVIEWING EMPLOYEES

Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial Relations
Act a representative of the union shall not exercise the rights under clause 20 of this Award with respect to entering any part of the
premises of the Company unless Bradken is the employer, or former employer of a member of the union.
(1) For the purpose of interviewing employees on legitimate union business, a duly accredited union representative shall have

the right to enter the Company�s premises during the midday meal break on the following conditions�
(i) that he/she produces his/her authority to the gatekeeper or such other person as may be appointed by

the Company;
(ii) that he/she interviews employees at places where they are taking their meal or at such other place as

is mutually agreed; and
(iii) that if the Company alleges that a representative is unduly interfering with the work or is creating

dissatisfaction amongst the Company�s employees or is offensive in his/her methods or is committing
a breach of any of the previous conditions, the Company may refuse the right of entry but the
representative shall have the right to bring such refusal before a member of the Western Australian
Industrial Relations Commission.

Provided that where certain employees are working under a system of shift work which precludes a representative from
interviewing them during the midday meal break the representative shall have the right to enter the Company�s premises
for the purpose of interviewing such employees at such time and under such conditions as to notice as may be mutually
arranged at such times and under such conditions as a member of the Western Australian Industrial Relations
Commission may decide.

(2) In the case of a disagreement existing or anticipated concerning any of the provisions of this Award, an accredited
representative of the union, on notifying the Company or the Company�s representative, shall be permitted to enter the
business premises of the Company to view the work the subject of any such disagreement but shall not interfere in any
way with the carrying out of such work.

APPENDIX 5
INSPECTION OF RECORDS REQUIREMENTS

Where this Award empowers a representative of the union to inspect the time and wages records of an employee or former
employee, that power shall be exercised subject to the Industrial Relations (General) Regulations 1997 (as may be amended from
time to time) and the following�
(1) The Company may refuse the representative access to the records if:-

(i) the Company is of the opinion that access to the records by the representative of the union would infringe the
privacy of persons who are not members of the union; and

(ii) the Company undertakes to produce the records to an Industrial Inspector within 48 hours of being notified of
the requirement to inspect by the representative of the union.

(2) The power of inspection may only be exercised by a representative of the union authorised for the purpose in accordance
with the rules of the union.

(3) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to the
Company.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2002 WAIRC 04628
CHILDREN�S SERVICES (GOVERNMENT) AWARD 1989

Nos. A9 of 1985 and PSA A29A of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONOURABLE MINISTER FOR COMMUNITY SERVICES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1052 OF 2001
CITATION NO. 2002 WAIRC 04628
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Children�s Services (Government) Award 1989 (No.s A 9 of 1985 and PSA A 29A of 1985) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4)(a) of this Clause and insert the following in lieu thereof�
(4) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the

employer or be paid $8.15 for a meal, and if, owing to the amount of overtime worked, a second or subsequent
meal is required he/she shall be supplied with each meal by the employer or be paid $4.75 for each meal so
required.

____________________

2002 WAIRC 05604
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 20 MAY 2002
FILE NO. P 58 OF 2001
CITATION NO. 2002 WAIRC 05604
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr M. Finnegan
Respondent Mr R. Heaperman
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Finnegan on behalf of the applicant and Mr R. Heaperman on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 20 May 2002.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 2. � Arrangement: Delete this clause and insert in lieu thereof the following�

2. - ARRANGEMENT
1. Title
1B. Minimum Adult Award Wage
2. Arrangement
3. Area of Operation
4. Scope
5. Term of Award
6. Definitions
7. Contract of Service
8. Certificate of Service
9. Part Time Employment
10. Salaries and Salary Ranges
11. Salaries - Specified Callings
11A. Arbitrated Safety Net Adjustment
12. Annual Increments
13. Payment of Salaries
14. Higher Duties Allowance
15. Deleted
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16. Hours
17. Shift Work
18. Overtime
19. Annual Leave
20. Public Holidays
21. Long Service Leave
22. Sick Leave
23. Maternity Leave
24. Leave Without Pay
25. Study Leave
26. Short Leave
27. Leave to Attend Association Business
28. Trade Union Training Leave
29. Leave for Training with the Defence Force Reserves
30. Camping Allowance
31. District Allowance
31A. Annual Interstate Allowance
32. Disturbance Allowance
33. Diving Allowance
34. Flying Allowance
35. Motor Vehicle Allowance
36. Property Allowance
37. Protective Clothing
38. Relieving Allowance
39. Removal Allowance
40. Sea Going Allowance
41. Transfer Allowance
42. Travelling Allowance
43. Weekend Absence from Residence
44. Preservation of Rights
45. Time and Salaries Record
46. Notification of Change
47. Right of Entry
48. Copies of Award
49. Wage Fixing Principles
50. Establishment of Consultative Mechanisms
51. Award Modernisation
52. Salary Packaging
53. Witness and Jury Service
SCHEDULE A -List of Respondents
SCHEDULE B -Government Officers not Covered by the Scope of this Award
SCHEDULE C -List of Awards/Agreements replaced by this Award
SCHEDULE D -Salaries
SCHEDULE E -Salaries - Specified Callings
SCHEDULE F.-Clause 30. - Camping Allowance
SCHEDULE G -Clause 31. - District Allowances
SCHEDULE H -Motor Vehicle Allowance
SCHEDULE I -Clause 18. - Overtime
SCHEDULE J -Travelling, Transfer and Relieving Allowance
SCHEDULE K -Shiftwork Allowances
SCHEDULE L -Other Allowances
SCHEDULE M -Travel Concessions for Annual Leave
SCHEDULE N -Named Union Party
SCHEDULE O -Annual Interstate Allowance Rates

2. Clause 52. � Salary Packaging: Immediately following this clause insert a new Clause 53. � Witness and Jury
Service as follows�

53. � WITNESS AND JURY SERVICE
WITNESS
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the

employer.
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties
related to being a witness. If the officer is on any form of paid leave, the leave involved in being a witness will be
reinstated, subject to the satisfaction of the employer. The officer is not entitled to retain any witness fee but shall pay all
fees received into Consolidated Revenue Fund. The receipt for such payment with a voucher showing the amount of fees
received shall be forwarded to the employer.

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer.

(4) An officer subpoenaed or called as a witness on behalf of the Crown, not in an official capacity shall be granted leave
with full pay entitlements. If the officer is on any form of paid leave, this leave shall not be reinstated as such witness
service is deemed to be part of the officer�s civic duty. The officer is not entitled to retain any witness fees but shall pay
all fees received into Consolidated Revenue Fund.

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear
accrued leave in accordance with award provisions.
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JURY
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the employer.
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such

period as is required to enable the officer to carry out duties as a juror.
(8) An officer granted leave of absence on full pay as prescribed in subclause (6) of this clause is not entitled to retain any

juror�s fees but shall pay all fees received into Consolidated Revenue Fund. The receipt for such payment shall be
forwarded with a voucher showing the amount of juror�s fees received to the employer.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 05508

AMBULANCE SERVICE EMPLOYEES� AWARD, 1969
No. 50 of 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1035 OF 2001
CITATION NO. 2002 WAIRC 05508
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Ambulance Service Employees� Award 1969 be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. The application seeks to vary the meal allowance in Clause 8. � Overtime of the Ambulance Service Employees Award,

1969 by increasing the allowance in accordance with changes to the National Consumer Price Index (CPI) component
for meals out and take away foods for the period 1 July 2000 to 30 September 2001.

2. The Commission has been informed that the resultant increase in the CPI meals out and take away food component for
that period of time was 3.3%.

3. The application seeks to vary the location allowance in Clause 15 of the award by increasing the allowance in accordance
with the National CPI for All Groups (Aggregate Index) for the period of 1 July 2000 to 30 September 2001.

4. The Commission has been informed that the increase in the CPI Aggregate Index is 2.3%.
5. The application seeks to vary the travelling allowances in Clause 17. � Travelling Expenses of the award by increasing

the allowances in accordance with changes to the National CPI component for the Transportation Index for the period
1 April 2000 to 30 June 2001.

6. The Commission has been informed that the resultant increase in the Transportation Index CPI component for that period
of time was 2.2%.

7. The application seeks to vary the location allowance in Clause 28. � Country Conditions of the award by increasing the
allowance in accordance with the National CPI for All Groups (Aggregate Index) for the period of 1 August 1999 to
30 September 2001.

8. The Commission has been informed that the increase in the CPI Aggregate Index is 7.8%.

_________
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SCHEDULE
1. Clause 8. � Overtime: Delete subclauses (3) (a) & (b) of this Clause and insert the following in lieu thereof�
(3) (a) Subject to the provisions of this clause an Officer who is required to continue working after the usual ceasing

time for more than one hour shall be supplied with a meal by his employer or be paid $8.10 for a meal.
(b) Where the amount of overtime worked necessitates more than one meal, the employer shall supply such

additional meal or pay to the Officer $8.10 for each such additional meal. The Officer shall be entitled to the
additional meal or meal allowance after each four hours.

2. Clause 15. � Location Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) In addition to any other allowance prescribed in this Award, an Officer working in any of the undermentioned towns

shall be paid the allowances specified�

Weekly Zone
Allowance

Weekly Country
Allowance

Weekly Total

$ $ $
Albany 4.05 16.25 20.30
Bunbury 4.05 16.25 20.30
Collie 4.05 16.25 20.30
Geraldton 7.16 32.52 39.68
Kalgoorlie 6.11 20.37 26.48
Kambalda 6.11 20.37 26.48
Mandurah 1.77 7.06 8.83
Norseman 6.11 20.37 26.48
Port Hedland 40.63 89.45 130.08

3. Clause 17. � Travelling Expenses: Delete subclause (1) (a) of this Clause and insert the following in lieu thereof�
(1) Normal Roster

Officers who have completed their first year of employment and are rostered to work away from their permanent or
nominated depot (the latter is defined as the depot closest to the officer�s home) and who receive a minimum of seven (7)
days� notice will be entitled to the following allowance.
(a) A daily allowance of 42 cents per kilometre or part thereof for each kilometre in excess of 20 kilometres,

10 kilometres each way.
4. Clause 17. � Travelling Expenses: Delete subclause (2) (a) of this Clause and insert the following in lieu thereof�
(2) Change of Current Rostered Depot (Less than 7 Days Notice)

In addition to the provisions of subclause (1) of this clause when less than seven (7) days� notice of change of current
rostered depot is given and excess travel is involved then the officer (including officers who have not completed their
first year of employment) shall be paid�
(a) A daily allowance of 37 cents per kilometre or part thereof for each kilometre travelled in excess of the

officer�s current rostered depot and excess travelling time at the officer�s ordinary rate of pay calculated at one
(1) minute per kilometre travelled in both directions.

5. Clause 17. � Travelling Expenses: Delete subclause (3) (b) of this Clause and insert the following in lieu thereof�
(3) Recalled for Duty on Overtime

Where an off-duty officer is required to report immediately without previous notice for duty on overtime to a depot the
officer shall receive�
(b) Reasonable fares or travelling allowance at the rate of 37 cents per kilometre calculated from home residence to

the work location, by the shortest road journey.
6. Clause 28. � Country Conditions: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Where the employer requires an Officer to attend an area or town other than that sub-centre to which the Officer is

stationed (for the purpose of training or any other work related matter), the employer shall pay the Officer an allowance
of $99.50 for each night the Officer is away from home.

7. Clause 28. � Country Conditions: Delete subclauses (7)(a) & (c) of this Clause and insert the following in lieu
thereof�
(7) An Officer on �Country Relief Duties� shall mean an Officer who has successfully applied for appointment to relieve at a

country sub-centre and whose period of relief shall not exceed 30 consecutive weeks. In all such cases, the following
shall apply�
(a) The Officer shall, in addition to any other allowances or benefits prescribed under this Award, be entitled to

an allowance of $258.00 per week and will be accommodated in a hotel/motel, or such other accommodations
as agreed, and the employer will be responsible for the payment of bed and breakfast.

(c) Where an Officer so chooses to find accommodation, the employer shall pay such Officer $438.47 per week
in addition to that amount prescribed in paragraph (a) of this subclause. The Officer shall then be responsible
for finding and funding his/her own accommodation, and any other expenses incurred whilst on country relief
duties.

8. Clause 28. � Country Conditions: Delete subclauses (8)(f) of this Clause and insert the following in lieu thereof�
(8) (f) The maximum amount of rent that any Officer posted to a country sub-centre shall pay for the

accommodation referred to in paragraph (e) of this subclause shall be $42.36 per week.

____________________
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2002 WAIRC 05620
CLEANERS AND CARETAKERS AWARD, 1969

No. 12 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA COLA BOTTLERS (PERTH) PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 121 OF 2002
CITATION NO. 2002 WAIRC 05620
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

 Order
HAVING heard Ms L Hankinson on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Cleaners and Caretakers Award, 1969 (No. 12 of 1969) be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 15 May 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 20. � Special Rates and Conditions: Delete paragraph (c) of subclause (17) of this clause and insert the

following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business�

Schedule 1 - Motor Vehicle Allowance
Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc - &
2600cc

1600cc Under

Rate per kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
Schedule 2 - Motor Cycle Allowance

Distance travelled during a year on Official Business Rate per Kilometre (Cents)
All areas of the State 23.9

____________________

2002 WAIRC 05569
GOLD MINING ENGINEERING AND MAINTENANCE AWARD

No. 26 of 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH & ANOTHER, APPLICANT
v.
WESTERN MINING CORPORATION RESOURCES LIMITED AND OTHERS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 14 MAY 2002
FILE NO/S. APPLICATION 1897 OF 2001
CITATION NO. 2002 WAIRC 05569
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Mr C Young on behalf of the CEPU

Ms F Bennett on behalf of the AFMEPKIU
Respondent Mr R Gifford as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr C Young on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and Ms F Bennett on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch and Mr R
Gifford as agent on behalf of the respondents and by consent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby�

1. ORDERS that the Gold Mining Engineering and Maintenance Award No. 26 of 1947 be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after 3 May 2002.

2. NOTES that the allowances at Clause 5. � Classification Structure and Rates of Pay, Clause 8. � Overtime (Other
than Continuous Shift Employees), Clause 9. � Continuous Shift Employees, Clause 14. � Shifts, Clause 19. �
Special Rates & Provisions, Schedule I � District Allowances, Appendix 1 � Kalgoorlie Consolidated Gold Mines
Pty Ltd of the award, have been varied by consent for arbitrated safety net increases totalling $56.00 arising from
the 1998-2001 State Wage Case decisions in accordance with the furnishings trades formula referred to in Principle
5 of the Commission�s Wage Fixing Principles. The key classification award rate used for these purposes was the
Maintenance Tradesperson Level 1 prior to the awarding of the Arbitrated Safety Net Increases - $397.10.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 5. - Classification Structure And Rates of Pay: Delete subclauses (3), (4) and 7 of this Clause and insert in

lieu thereof the following�
(3) Industry Allowance�

(a) Each employee shall be paid an allowance of $81.00 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry including the

location and nature of individual operation within it.
(c) The allowance shall be paid in addition to the weekly wage rates contained in subclause (1) of this

clause and shall be paid for all purposes of the award.
(4) Leading Hands�

In addition to the weekly wage prescribed for an employee�s classification, a Leading Hand shall be paid the
following�

$
(a) If in charge of not less than three

and not more than ten other employees 17.60
(b) If in charge of more than ten and not

more than 20 employees 26.40
(c) If in charge of more than 20 employees 34.30

(7) Tool Allowance�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required

by that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of�
(i) $10.60 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $10.60, being the percentage which appears

against the year of apprenticeship in subclause (5) of this clause, for the purpose of such
tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools,
special purpose tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his employer if lost
through the employees negligence.

2. Clause 8. - Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this Clause and insert in
lieu thereof the following�
(6) When an employee without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the latter,
such employee shall be provided with any meal required or be paid $5.98 in lieu thereof.
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3. Clause 9. - Continuous Shift Employees: Delete subclause (6) of this Clause and insert in lieu thereof the
following�
(6) When an employee without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the latter,
such employee shall be provided with any meal required or be paid $5.98 in lieu thereof.

4. Clause 14. - Shifts: Delete subclause (2) of this Clause and insert in lieu thereof the following�
(2) In addition to his/her ordinary rate, a shift worker shall be paid per shift of eight hours at the rate of $9.75 when

on afternoon or night shift.
5. Clause 19. - Special Rates & Provisions: Delete subclauses (1), (3), (4), (6), (7), (8), (10), and (11) and insert in lieu

thereof the following�
(1) Height Money�

Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance of steel frame
buildings, smoke stacks, bridges or similar structures at a height of 15.5 meters or more above the nearest
horizontal plain, shall be paid at the rate of $1.88 per shift extra.

(3) Dirt Money
Employees employed in dirty work or in wet places shall be paid 39 cents per hour extra.

(4) A fitter or other tradesperson, not specially employed as a welder, who, in addition to being employed in the
employees classification is also required to do welding, shall be entitled to received 30 cents per day extra
whilst so engaged.

(6) Heat Money�
(a) Employees employed for more than one hour in the shade where the artificial temperature is between

46.1o and 51.6o Celsius shall be paid 39 cents per hour extra.
(b) Employees employed for more than one hour where the artificial temperature exceeds 51.6o Celsius

shall be paid 47 cents per hour extra. Where work continues for more than two hours in temperatures
exceeding 51.6o Celsius, employees shall be entitled to 20 minutes rest after every two hours, without
deduction of pay.

(7) Confined Space�
Employees employed in confined spaces as hereinafter defined shall be paid 47 cents per hour extra.
�Confined Space� means a working space, the dimensions of which necessitate working continuously in a
stooped or otherwise cramped position, or without proper ventilation, or where confinement within a limited
space is productive of unusual discomfort.

(8) Fumes�
Employees engaged on repair work to the roasters under circumstances subjecting them to serious
inconvenience from fumes shall be entitled to payment of 24 cents per hour extra, with a minimum of 48 cents,
while so engaged.

(10) Any person appointed by the employer to perform first aid duties shall be paid an allowance of $1.76 per day or
shift (flat).

(11) A tradesperson who holds and, in the course of employment may be required to use a current �A� or �B� Grade
license issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity
Act 1945, shall be paid an allowance of $16.12 per week.

6. Schedule I - District Allowances: Delete this Clause and insert in lieu thereof the following�
SCHEDULE I - DISTRICT ALLOWANCES

(1) In addition to the wages prescribed in clause 5. - Classification Structure and Rates of Pay of this award, the
following allowances shall be paid for five days per week to workers employed in the districts which are
hereinafter respectively described, with the exception of districts contained therein which are situated within a
radius of ten miles of Kalgoorlie, Coolgardie and Southern Cross, viz�
(a) First District�

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then West-South-West
to Woolgangie, thence South-East to Dundas, thence North-East to a point ten miles east of Karonie
on the Trans-Australian line, and thence back to Kalgoorlie, at the rate of 65 cents per week extra for
those mines within ten miles of the railway and 91 cents per week for those outside.

(b) Second District�
Starting from Kalgoorlie West-South-West to Woolgangie, thence North-Nor-West to the intersection
of the 120 E. meridian with the 30 S. parallel of latitude, thence North-East by East to Kookynie,
thence back to the point 10 miles East of Karonie on the Trans-Australian line, and thence back to
Kalgoorlie; at the rate of 88 cents per week extra for those mines within ten miles of the railway and
$1.03 per week for those outside.

(c) Third District
Starting from and including Kookynie, then North by West to Kurrajong thence North-East to Stone�s
Soak, -thence South-East to and including Burtville-thence South-West through Pindinnie to
Kookynie, at the rate of 86 cents per week extra for those mines within ten miles of the railway and
$1.05 per week for those outside.

(d) Fourth District�
Surrounding Southern Cross within a radius of thirty miles - for those mines outside a radius of ten
miles from Southern Cross, including Westonia and Bullfinch, at the rate of 32 cents per week.

(e) Fifth District�
Comprising all mines not specifically defined in the foregoing boundaries, but within the area
comprised within the 24th and 26th parallels of latitude at the rate of $1.51 per week.
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(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines
mentioned hereunder:

Per Week
$

Ora Banda and Waverley Districts 0.88
Yalgoo District 0.88
Meekatharra, Mt. Magnet and Cue Districts 1.06
Wiluna District 1.26
Youanmi District 1.26
Cox�s Find Gold Mine 1.12
Corduroy Gold Mine and Mines within ten miles radius therefrom 1.51
Lallah Rooke Gold Mine, Halley�s Comet Gold Mine, Prophecy
Gold Mine, and mines within ten miles radius therefrom 1.88
Mayfield District 0.88
Evanston District 1.26

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowances at the
rate of 19 cents per week shall be paid to workers employed at mines situated five miles from a Government
railway.
With regard to the Big Bell Gold Mine, the Triton Gold Mine, and Cox�s Find Gold Mine, the sum of 19 cents
per week may be deducted from the district allowance which would otherwise be paid.

(3) In the case of any mine or district within the area to which this award applies which is not dealt with under the
provisions of this Schedule, the union may apply to the Court at any time for the purpose of having an
allowance prescribed upon serving upon the employer concerned fourteen days� notice thereof prior to the date
of such application, the service of such notice shall be made pursuant to the provisions relating thereto
prescribed by the regulations under the Industrial Arbitration Act, 1979.

7. APPENDIX 1- Kalgoorlie Consolidated Gold Mines Pty Ltd�
A. Clause 6. - Allowances: Delete this Clause and insert in lieu thereof the following�

6. - ALLOWANCES
In lieu of the allowances otherwise expressed in Clause 5. - Wages, Clause 8. - Overtime. Clause 9. - Continuous Shift
Workers, Clause 14. - Shifts, Clause 20. - Special Rates and Provisions, the following allowances shall be paid�

$
Clause 5. - Wages�

Subclause (2) - Leading Hand Allowance
(i) 17.60
(ii) 26.40
(iii) 34.30

Subclause (5)(a) - Tool Allowance
(i) 10.60
(ii) 10.60

Clause 8. - Overtime�
Subclause (6) - Meal Allowance 5.98

Clause 9. - Continuous Shift Workers�
Subclause (6) - Meal Allowance 5.98

Clause 14. - Shifts�
Subclause (2) - Shift Allowance 9.75

Clause 19. - Special Rates and Provisions
Subclause (1) - Height Money 1.88
Subclause (3) - Dirt Money 0.39
Subclause (4) - Welding Money 0.30
Subclause (6) - Heat Money

(a) 0.39
(b) 0.47

Subclause (7) - Confined Space Money 0.47
Subclause (8) - Fumes Money 0.48

B Clause 7. - Additional Payment: Delete this Clause and insert in lieu thereof the following�
7. - ADDITIONAL PAYMENT

In addition to the wage rates set out in Clause 5 hereof, an amount of $81.00 per week shall be payable for all purposes of
the award.
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AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2002 WAIRC 05638
ENGINE DRIVERS� (NICKEL MINING) AWARD 1968

No. 37 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WESTERN MINING CORPORATION LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 29 MAY 2002
FILE NO. APPLICATION 671B OF 1996
CITATION NO. 2002 WAIRC 05638
_________________________________________________________________________________________________________

Result Application to vary award discontinued.
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission to vary the Engine Drivers� (Nickel Mining) Award 1968 No. 37 of 1968;
AND WHEREAS the Commission divided the application into 671A and 671B of 1996 and adjourned the latter application sine
die;
AND WHEREAS on 23 May 2002 the applicant filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT application 671B of 1996 be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05606
RESTAURANT, TEAROOM AND CATERING WORKERS� AWARD, 1979

No. 48 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SAILS SEAFOOD RESTAURANT AND FUNCTION AND OTHERS, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH AND OTHERS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 20 MAY 2002
FILE NO. APPLICATION 2310 OF 2001
CITATION NO. 2002 WAIRC 05606
_________________________________________________________________________________________________________

Result Application discontinued
Representation
Applicant Mr R Grigoroff as agent
Respondent Mr J Welch on behalf of the ALHMWU
_________________________________________________________________________________________________________

Order
WHEREAS this is an application seeking to vary the Resturant, Tearoom and Catering Workers Award No 48 of 1978; and

WHEREAS the Commission convened a conference of the parties on 23 April 2002; and

WHEREAS the applicant filed a notice of discontinuance on 16 May 2002;



1008 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT the application be and is hereby discontinued.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05704
TRANSPORT WORKERS� (GENERAL) AWARD

No. 10 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 30 MAY 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05704
_________________________________________________________________________________________________________

Result Matter referred to Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721

Representation
Applicant Mr N Hodgson
Respondents Mr J Uphill
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter arose out of an application by the Transport Workers� Union of Australia, Industrial Union of Workers, Western

Australian Branch (�the Union�) to vary the Transport Workers� (General) Award No. 10 of 1961 (�the Award�).
2 The Union sought to amend allowances in the Award pursuant to Principle 2 and Principle 5 of the Statement of Principles in

the 2001 State Wage Case decision of this Commission. The Union also sought to vary Clause 19 � Contract of Service to
reflect the provisions s.170 CM of the Workplace Relations Act 1996. Amendments were also sought to Clause 18 � Sick
Leave, Clause 27 � Learning Round, Clause 29 � Bereavement Leave and Clause 30 � Maternity Leave, to incorporate the
provisions implied in the Award by the Minimum Conditions of Employment Act 1993.

3 After hearing Mr Hodgson on behalf of the Union and Mr Uphill on behalf of a number of employer Respondents, the
Commission was satisfied the allowances should be varied pursuant to Principle 5 of the Statement of Principles and made the
amendments sought by the Union. In relation to Clause 15 � Meal Allowances, there was no dispute that the amounts specified
in that clause should be increased and an order increasing the meal allowances was made by the Commission on 3 May 2002.
However in relation to Clause 15, the Respondents sought a further variation to Clause 15(1) of the Award.

4 Prior to the order increasing the meal allowance amounts on 3 May 2002, Clause 15 of the Award provided�
�(1) A worker required to work overtime for two hours or more shall be supplied with a reasonable meal by the

employer or paid $4.90 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $3.35 for each second or subsequent meal.
(3) No such payments need to be made to a worker living in the same locality as his place of work who can

reasonably return home for such meals.
(4) Every worker shall be allowed each day a meal break of not less than thirty minutes nor more than one hour, to

commence at any time between the end of the third and end of the fifth hour of the day�s employment, except
where an alternative arrangement is entered into as a result of discussions as provided for in Clause 9B. -
Procedures for In-Plant Discussions of this award.

(5) When a worker is required by his employer for duty during any meal time whereby his meal time is postponed
for more than one half hour, he shall be paid at overtime rates until he gets his meal.�

5 Except in relation to variation of the amounts to be paid for the Meal Allowances in Clause 15, Clause 15 has otherwise stood
unamended since February 1986.

6 The Respondents seek to vary Clause 15(1) by adding the following underlined words after the word �more��
�(1) A worker required to work overtime for two hours or more without being notified on the previous day or earlier

that he will so be required to work, shall be supplied with a reasonable meal by the employer or paid $6.80 for a
meal.�

7 The grounds on which the application is made is the Respondents say the underlined words were deleted by mistake when the
Award was varied on 19 February 1986 by Chief Commissioner Collier in Application No. 1021 of 1985 (1986) 66 WAIG
609 at 610.

8 Prior to the Award being varied by the Chief Commissioner on 19 February 1986, Clause 15 of the Award was inserted into
the Award in the following form by Commissioner Johnson on 19 July 1985 (1985) 65 WAIG 1440 at 1443�

�(1) A worker required to work overtime for more than one and one-half hours without being notified on the
previous day or earlier that he will be so required to work, shall be supplied with a reasonable meal by the employer
or paid $3.65 for a meal.
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(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he has notified the workers concerned on the previous day or earlier that such second or subsequent meal will
also be required, provide such meals or pay an amount of $2.55 for each second or subsequent meal.
(3) No such payments need to be made to a worker living in the same locality as his place of work who can
reasonably return home for such meals.
(4) If a worker in consequence of receiving such notice has provided himself with a meal or meals and is not
required to work overtime or is required to work less overtime than notified he shall be paid the amount above
prescribed in respect of the meals not then required.
(5) Every worker shall be allowed each day a meal break of not less than 30 minutes nor more than one hour, to
commence at any time between the end of the third and the end of the fifth hour of the day�s employment.
(6) When a worker is required by his employer for duty during any meal time whereby his meal time is postponed
for more than one half hour he shall be paid at overtime rates until he gets his meal.�

9 Mr Uphill contends that the words sought to be included in Clause 15(1) of the Award must have been deleted by mistake
when Application No. 1021 of 1985 was heard by the Chief Commissioner because that application was simply to amend
allowances in the Award to include 2.6% and 3.8% increases in the Consumer Price Index. Mr Uphill says that those words
must have been deleted by mistake as the changes in 1986 effected a wage increase of an extra $25.00 per week to employees.
He says it �flies in the face of logic� that this variation to the Award was made by consent as this error resulted in a significant
increase in cost to employers. When asked why it has taken 16 years to bring the issue before the Commission, Mr Uphill said
that the matter has been discussed with the Union on a number of occasions in the past seven or eight years and that there was
an understanding between the Respondents and the Union that this issue would not be formally raised until the Union sought to
increase the meal allowances in Clause 15. Mr Uphill was, however, unable to shed any light on how the mistake occurred. Mr
Uphill informed the Commission that he had spoken to Mr Williams who appeared on behalf of the Respondents in
Application No. 1021 of 1985 and that Mr Williams was unable to recall anything that occurred in respect to that application.

10 Mr Hodgson on behalf of the Union advised the Commission that the Union opposed the amendment. Further that the Union
says that there is no evidence that the words sought to be included by the Respondents were deleted by mistake in 1986. He
said that he had spoken to Mr O�Connor who appeared on behalf of the Union in Application No. 1021 of 1985 who had
advised him that there was no mistake in the variations made to the Award on that occasion.

11 Mr Uphill provided the Commission with a copy of the Commission�s file in Application No. 1021 of 1985. Examination of
that file records�

(a) The Notice of Application stated amendment to the Award was sought �to amend allowances to include 2.6% and
3.8% increase�;

(b) Mr Jones on behalf of a number of Respondents filed a Notice of Answer and Counter Proposal which stated in
relation to Clause 15 � Meals: �The Respondents agree to the claim, subject to a confirmation of the calculations
made.�;

(c) The matter was called on for hearing on 19 February 1986. Mr J J O�Connor with Mr J Long appeared on behalf of
the Union and Mr B D Williams appeared for the Respondents in Application No. 1021 of 1985. At the hearing a
Schedule of Amendments was before the Commission. The Schedule was four pages in length. At page four of the
Schedule the amendments sought to Clause 15 are set out in the form finally made by the Chief Commissioner. At
page two of the transcript Mr O�Connor referred to the amendments and said they were to reflect changes in the
allowances. Mr O�Connor then referred to two further amendments to be made to page two of the Schedule. It is
apparent from the file that the Chief Commissioner made those amendments as hand-written notations of amounts
referred to are contained on the Schedule and those amendments are reflected in the Order. Mr O�Connor advised
the Chief Commissioner that the amendments sought were made by consent. Mr Williams advised the Chief
Commissioner that the Respondents consented to the amendments in the terms outlined by the Union. He then made
some comments in relation to indexation of rates. The Chief Commissioner then advised the parties that he would
formally issue the Schedule as filed in the form of Minutes and said, �Subject to those variations to which Mr
O�Connor has drawn attention and which you have agreed to, the Award will be further varied in those terms, the
variation to have effect from the beginning of the first pay period commencing on or after today�s date.�

12 Mr Uphill advised the Commission that it was the Respondents� view that if the Commission does not accept that an error
occurred when the Award was amended in 1986 then the effect of the amendment now sought (if allowed) would be to reduce
the Award safety net so that the only option open to the Commission would be to refer this matter to the Chief Commissioner
for determination by the Commission in Court Session on its merits pursuant to Principle 10 of the State Wage Principles. Mr
Uphill also contended that if the Commission finds that the Award was varied in error then the State Wage Principles do not
apply. I understand the argument to be that if I find as a matter of fact an error was made, the amendments made in 1986 would
be rendered void ab initio.

13 I am not satisfied that the Respondents have made out a case that any mistake was made when the Award was varied in 1986.
Mr Uphill made a number of statements unsupported by evidence. If it is the case that the variation effected a substantial wage
increase to employees in the industry I would be surprised that it took some eight or more years for the issue to be raised with
the Union. Further when the amendments that were made in 1986 are examined it appears a number of amendments were made
to the clause. Not only were the words which are now sought to be inserted into the Award deleted, the pre-condition of a
worker required to work overtime for more than one and a half hours in Clause 15(1) was amended to two hours. In addition in
Clause 15(2) the words �shall, unless he has notified the workers concerned on the previous day or earlier that such second or
subsequent meal will also be required,� were deleted. Clause 15(4) was also deleted and (5) and (6) renumbered as (4) and (5)
accordingly.

14 Even if the Commission were to find the amendments were made by mistake in 1986 the amendment now sought by the
Respondents in my view would be to reduce wages and conditions below the Award safety net. In the Minister for Health v
The Australian Liquor, Hospitality & Miscellaneous Workers� Union, Miscellaneous Workers� Division, Western Australian
Branch (1996) 76 WAIG 930 the Industrial Appeal Court held in relation to a provision inserted into an Award by a mistake
that it was valid until varied by the Commission. At page 931 Kennedy J observed�

�By s12(1), the Commission is constituted a court of record. Its decisions cannot, therefore, be treated as mere nullities,
and can only be set aside on appeal: Walker v Witter (1778) 1 Dougl 1 at 6; 99 ER 1 at 4; 3 Bl Com 4th ed 23. By s34(1),
the decision of the Commission is required to be in the form, inter alia, of an award. Section 37(1) relevantly provides that
an award has effect according to its terms.�
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Further Rowland J at 932 said�
 �Although, in the end, there was no dispute that the award variation in 1984 was made as a result of an error not being
picked up, that award could not be described, on the facts I have outlined, as having been made by consent and,
accordingly, it remained in force until an application was made to either rectify the mistake or vary the award.�

15 In light of my findings I do not intend to deal with the Respondents� further Counter Proposal to stagger the re-introduction of
the notification provisions set out in Schedule B of the Respondents� Counter Proposal.

16 I will refer this matter to the Chief Commissioner.

_________

2002 WAIRC 05690
TRANSPORT WORKERS� (GENERAL) AWARD

No. 10 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER THURSDAY, 6 JUNE 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05690
_________________________________________________________________________________________________________

Result Matter referred to Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721

Representation
Applicant Mr N Hodgson
Respondents Mr J Uphill
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr N Hodgson on behalf of the Applicant and Mr J Uphill on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby�

DECLARES THAT the amendment sought to Clause 15(1) of the Transport Workers� (General) Award No. 10 of
1961 (�the Award�) by the Respondents (if allowed) would be to reduce the Award Safety Net and accordingly the
Respondents� Application is referred to the Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 05676

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 4 JUNE 2002
FILE NO. PSAC 18 OF 2002
CITATION NO. 2002 WAIRC 05676
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr P. Kelly and with him Ms M. Fransen and Senior APLO J. Dimer
Respondent Mr M. Bowler, Superintendent S.J. Robbins and Ms C. Allman
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it a dispute between the parties regarding the meaning and effect of the Order of the
Commission in PSACR 4 of 2002;
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AND WHEREAS the Commission has convened a conference in the matter and is of the view that an Order is necessary in order to
assist the parties in the conciliation and negotiation of the issues between them and to prevent the deterioration of industrial
relations between the parties;
AND WHEREAS subsequent to the issuance of the Minute of Proposed Order the parties have discussed and agreed upon the terms
of the order to issue;
AND HAVING HEARD Mr P. Kelly, Ms M. Fransen and Senior APLO J. Dimer on behalf of the union and Mr M. Bowler,
Superintendent S.J. Robbins and Ms C. Allman on behalf of the respondent;
NOW THEREFORE I, pursuant to the powers vested in me in s.44(6) of the Industrial Relations Act 1979 hereby order�
(1) THAT the Commissioner of Police ensure that Officers-in-Charge in the metropolitan area and in country localities where

Aboriginal Police Liaison Officers appointed since 1 March 2002 are located deploy Aboriginal Police Liaison Officers
strictly in a liaison role and ensure that Aboriginal Police Liaison Officers are not simply used to top-up resources in
operational work;

(2) THAT in dealing with the associated issues referred to by Scott C. in paragraph 25 of the Reasons for Decision in PSACR
4 of 2002 the Commissioner of Police discuss the proposed changes with the WA Police Union with the object of
reaching agreement on those changes and for the orderly implementation of the change in the work of Aboriginal Police
Liaison Officers which the Commissioner of Police has decided to make;

(3) THAT the parties report back to the Commission on a date to be fixed in three weeks� time on the operation of this Order
and the discussions held between the parties;

(4) THAT either party has liberty to apply on 24 hours� notice to the other for the variation or cancellation of this Order.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 05571

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MAX BORONOVSKIS, APPLICANT

v.
MILNE FEEDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 14 MAY 2002
FILE NO. APPLICATION 2329 OF 2001
CITATION NO. 2002 WAIRC 05571
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr M. Boronovskis
Respondent Mr D. Livingstone
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 I regard the claims by Mr Boronovskis against Milne Feeds Pty Ltd as two fold. Firstly, that his dismissal by reason of
redundancy is claimed by him to be harsh, oppressive or unfair and secondly, that he has not been paid certain benefits to
which he is entitled under his contract of employment.

2 In general terms, I find that Mr Boronovskis was employed by Milne Feeds Pty Ltd and he was employed for a period of
approximately 15 months until his dismissal on 29 November 2001.

3 I am satisfied that at the time Mr Boronovskis was dismissed, his conditions of employment were a common law contract of
employment and I reach that conclusion because although Mr Boronovskis may have been employed pursuant to a written
contract initially, I am told for a fixed term contract of three months, that period of time passed and the parties merely
continued with Mr Boronovskis� employment and the fixed term contract for that period no longer applied.

4 Evidence has been produced that a draft workplace agreement was provided to Mr Boronovskis but it was not signed and
further that Mr Boronovskis returned it or suggested to Milne Feeds Pty Ltd that there be some alterations to it. Thus, not only
was it not signed, it was not even agreed as to its contents. I am therefore satisfied from the evidence that it cannot be used as a
document that both parties implied into the contract of employment or that both parties actually observed its terms during the
balance of Mr Boronovskis� employment.

5 As to the dismissal that occurred, I find from the evidence that Mr Boronovskis worked in a section which consisted of three
persons. That section of the business was going through a difficult time, as indeed was Milne Feeds Pty Ltd generally, and
following the decision of the senior trader to leave, the respondent took the opportunity to effectively restructure the section by
making Mr Boronovskis� position redundant and allocating the duties attached to that position elsewhere. Milne Feeds Pty Ltd
was able to operate as before but with two staff less in that section. I find therefore that the redundancy of Mr Boronovskis�
position was for genuine reasons and not, as his application has at one time suggested, a façade to avoid unfair dismissal laws.

6 Given that Mr Boronovskis� position was made redundant, the issue then becomes whether that led of itself to the termination
of his employment. There has been no suggestion that Mr Boronovskis could have worked elsewhere and although I am
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satisfied that there were not the discussions between the respondent and Mr Boronovskis after the respondent made the
decision but before actually dismissing him that are required by s.41 of the Minimum Conditions of Employment Act 1993, I
am satisfied from the evidence that even if those discussions had occurred it would not have made any difference. To the
extent that it has been suggested by Mr Boronovskis that his position was merely made part-time from full-time, I find that that
is simply not the case. Ultimately then, given that the respondent was entitled to abolish his position it left it with no alternative
other than to dismiss him from its employment.

7 I am satisfied that subject to what I am about to say Mr Boronovskis was paid the entitlements that were due to him and in
addition an additional week�s payment ex gratia that the respondent was not obliged to pay to him.

8 I add, because it is an issue that occurred during the course of the hearing, that the respondent did present him with a deed or a
release document for him to sign which would have released the respondent from any liability or challenge from Mr
Boronovskis� dismissal in consideration of the payment of the sum of money which I think represents the entitlements he was
going to receive in any event. That prompts me to say that, as Mr Livingstone concedes, the fact that such a document is not
signed cannot prevent the payment to an employee of the entitlements that employee is otherwise legally entitled to receive at
the point of dismissal.

9 It is clear that there was a delay by the respondent in paying Mr Boronovskis the entitlements to which he was due at the point
of dismissal. However, that of itself does not make his dismissal or the reasons for it either incorrect or false or otherwise make
the dismissal of itself unfair and accordingly then, Mr Boronovskis� claim of unfair dismissal has not been made out and I
dismiss it.

10 As to the second part of his claim, it would be appreciated that this requires Mr Boronovskis to show that he was entitled to a
benefit under his contract of employment which has not been paid. For the reasons that I have given, I am not satisfied that the
entitlements to which Mr Boronovskis refers in the draft workplace agreement are indeed entitlements under his contract of
employment and neither am I satisfied that he has made out, to the extent that he relies upon it, that he is entitled to a benefit
under the original fixed term agreement. He did not produce a copy of that agreement in any event.

11 If I return to the fact that the respondent did not pay Mr Boronovskis the payments to which he was entitled until some six
weeks after they were due to be paid, I am satisfied that they have indeed now been paid and that Mr Boronovskis has no
outstanding entitlements. It merely prompts me to say that the delay in the payment of the monies should not have occurred.
Firstly, because although it is true that Mr Boronovskis had in his possession after his dismissal a laptop computer and a
mobile telephone, not only is there no suggestion that the respondent believed he would not return it or that he was intending to
keep it until he was paid, there is a suggestion from Mr Boronovskis that by his having contacted the respondent�s IT people
when he was dismissed he may have retained those items with the respondent�s permission or at least the respondent�s
knowledge even if not Mr Livingstone�s knowledge. Therefore his possession of those items should not have caused the
payments due not to have been made.

12 I note however that Mr Livingstone states that, at least in my words, he was acting to protect the respondent�s interest because
an ex-employee retained property of the company. At the end of the day that too cannot prevent the payment being made if the
employee is legally entitled to those payments. The company is entitled to the return of its property and I understand persons
believing that the one is conditional upon the other but in the eyes of the law my understanding is that they are two quite
separate actions and the retention of the property cannot prevent the payment being made. Payment does not lessen the
obligation of the employee or the ex-employee to return the property. The reason why the delay should not have occurred
really, is that both Mr Boronovskis and Mr Livingstone should have talked when the entitlements were not paid or, from
Mr Livingstone�s point of view, the property was not returned so that each could have understood the other�s position and I
think this problem would have been avoided.

13 However, to return to the second claim of Mr Boronovskis that is, that he has not been paid benefits under his contract of
employment to which he is entitled, I am of the view that he has not made out that claim and accordingly that claim too is
dismissed.

14 An Order to that effect now issues.
_________

2002 WAIRC 05572
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MAX BORONOVSKIS, APPLICANT
v.
MILNE FEEDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 14 MAY 2002
FILE NO. APPLICATION 2329 OF 2001
CITATION NO. 2002 WAIRC 05572
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr M. Boronovskis
Respondent Mr D. Livingstone
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Boronovskis on his own behalf as the applicant and Mr D. Livingstone on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05575
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENSEE: JOBURNE PTY LTD) AND OTHER,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY 15 MAY 2002
FILE NO/S. APPLICATION 936 OF 2000 AND 937 OF 2000
CITATION NO. 2002 WAIRC 05575
_________________________________________________________________________________________________________

Result Application dismissed. Limited Liberty to Apply granted.
Representation
Applicant Ms M. Watson (of Counsel) on behalf of the applicant
Respondent Mr I. Curlewis (of Counsel) on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extempore as edited by the Commissioner)

1. By this application Gavin Michael Cann (the Applicant) moves the Commission to exercise its powers under Section
27(o) of the Industrial Relations Act 1979 to discover to him books, papers and other documents in the power, possession
or control of Blackburne Real Estate (Licensee Joburne Pty Ltd) and Blackburne Properties Limited (the Respondent).
Those books, papers and other documents are specified in a request for three separate orders.

2. The Applicant does not proceed with the requests for discovery under (1) (a), (c) and (d) of Order number 1. That leaves
the issue in relation to Burswood to be determined. The Commission has issued two previous decisions relating to
discovery in these proceedings. They were on the 12th of March 2001 and 31st of August 2001, and I adopt, to the extent
that it is necessary, what I said in those decisions relating to the matters now before me.

3. I have previously declined to make orders concerning Burswood for the reasons in my decision of the 31st of August.
What is now urged upon me is that there is now new evidence before the Commission which says that the Commission
now ought to grant access to the subject documents. I conclude the so-called evidence is not evidence at all which would
move me to make the order sought.

4. I think what needs to be done - and this can be done in the hearing proper - is that if, when substantive evidence is led
before the Commission, it becomes clear that the Commission should make a finding that the Applicant has, in fact, an
entitlement to commissions relating to Burswood, then the Commission, as part of the hearing and as part of the fixing of
the amount of money to be paid to the Applicant, can and would require the Respondent to produce that information to
allow those calculations to be made.

5. The quantum of any debt is not central to the finding that there is an entitlement, and that can be dealt with later. I do not
intend to make any orders relating to Burswood, therefore all of part 1 of the application will be dismissed.

6. I deal with the applications in numbers 2 and 3. What they seem to be doing, is to verify the correctness of the accounts of
the Respondent. This raises a number of issues, probably the most fundamental of which is that these accounts, as I
understand it, have already been signed off by qualified Accountants.

7. If the Commission was not to accept balance sheets properly certified, there would be a huge amount of work required to
be done if orders were issued to have the minutia of the accounts of businesses checked. The scope of the application is
extremely broad. It needs to be viewed in the context of what the Act is all about. The provisions of the Act, for discovery
at least, are to support an equitable jurisdiction that decides matters in accordance with equity, good conscience and the
substantial merits of the case, without regard to technicalities or legal forms.

8. The Commission is required to keep in mind the need to ensure that these proceedings are kept as simple and as
inexpensive as possible. That is not just a policy of the Commission; it is a command of the statute, as set out in section
26 which provisions reflect the objects of the Act.

9. I have no intention of making the orders sought. To do so would be oppressive, and an arbitrary use of the powers of the
Commission, and I am not prepared to either issue an oppressive order or arbitrarily use the powers that are vested in me.
There is sufficient information available for this case to be properly argued by both parties.

10. If during the proceedings at any time it appears that additional information is required, both parties do not need liberty of
the Commission to ask for orders. That would be the correct place to deal with matters of additional information, rather
than applying such a broad brush to the information sought. I do not intend to issue the orders sought in numbers 2 and 3.

11. This application will be determined by orders preserving the ability of the applicant to make further application, if
necessary, about application for order 1(a). The rest of the application will be dismissed.

_________

2002 WAIRC 05576
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENSEE: JOBURNE PTY LTD AND OTHER,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. APPLICATION 936 OF 2000 AND APPLICATION 937 OF 2000
CITATION NO. 2002 WAIRC 05576
_________________________________________________________________________________________________________
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Result Application dismissed. Limited Liberty to Apply granted.
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Watson (of Counsel) on behalf of the applicant and Mr I. Curlewis (of Counsel) on behalf of the
respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders�

1. THAT applications for orders 1 (b) (c) and (d), 2 and 3 for discovery are dismissed.
2. THAT liberty to apply is reserved to the applicant in respect of application 1(a).

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 05630
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENCEE: JOBURNE PTY LTD), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 936 OF 2000
CITATION NO. 2002 WAIRC 05630
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Hotchkin (of Counsel) on behalf of the Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
_________

2002 WAIRC 05625
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE PROPERTIES LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 937 OF 2000
CITATION NO. 2002 WAIRC 05625
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Hotchkin (of Counsel) on behalf of the Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders�

THAT the Application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05465
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALEX COKIC, APPLICANT
v.
GRAEME WHEILDON PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1901 OF 2001
CITATION NO. 2002 WAIRC 05465
_________________________________________________________________________________________________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1015

Result Unfairly dismissed. Compensation awarded.
Representation
Applicant Mr D. Clarke appeared on behalf of the Applicant
Respondent Mr O. Moon appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given Ex tempore � as edited by the Commissioner)

1 On 25th October 2001, Alex Cokic applied to the Commission for orders pursuant to section 29 of the Industrial Relations Act,
1979 on the grounds that on or about 28th September 2001 he had been dismissed by Graeme Wheildon Pty Ltd trading as
Mirtza Services (the Respondent) in a harsh, oppressive and unfair manner and in the light of the nature of that dismissal he
sought a finding that it was unfair and that he be awarded compensation, the opportunity for reinstatement being unavailing.

2 The Commission has heard from only two witnesses, the Applicant and Mr Graeme Wheildon, on behalf of the Respondent.
Much of the evidence of the Applicant I have no need to recite because I accept what Mr Moon, who appeared for the
Respondent, says that this is a matter which should focus on the narrow issue of what happened about the time of termination.
However I need to record that it was the Applicant�s opinion that prior to his dismissal he was being treated by the Respondent,
contrary to contemporary industrial justice.

3 As a part of that treatment he received a warning letter. As a result he had sought to have dialogue with Wendy Wheildon, a
Director of the Respondent, but who did not give evidence in these proceedings, about the various matters of dispute between
them. He was unable to do so in a way which resolved the matter to his satisfaction. He became ill and upset and this caused
him to not be able to present for work. His medical practitioner advised him that it was in his best interests not to return to
work.

4 There were various discussions between the Applicant and Mrs Wheildon. The upshot of those was that the Applicant made a
claim under the workers compensation legislation and that claim was subject to a Review as is required by that legislation.
These events were occurring prior to 28th September 2001 when the Applicant received a letter of dismissal (Exhibit C5).

5 The letter refers to some other matters by mentioning a request from Mr Damian Clarke, the Applicant�s industrial advocate,
for a meeting. The letter informs that the Respondent decided to forego the formality of that meeting in the light of information
which became available as of 31st October 2001, to the effect that the Respondent�s business would be taken over by another
operation and therefore the services of the Applicant would no longer be required from that date.

6 The Respondent had decided that it would be better for the parties if the Applicant did not attend for work after the receipt of
the letter. Various payments were made to him. Eventually a payment made on 4th April 2002 for redundancy. Mr Moon
confirmed that it is the Respondent�s position that the letter of the 28th September 2001 should be taken to mean that the
Applicant was on that day made redundant.

7 The Respondent�s position is that the events preceding the termination were issues which had no effect on the ongoing
employment relationship between it and the Applicant. Mr Wheildon was quite frank in his evidence; he said, ��we had these
difficulties but we thought the Applicant had been doing a fair enough job and there was no reason that he should not continue
in the work relationship�. The Respondent thought that they might be able to iron out the problems. In fact, they had written to
the Applicant and told him that they did wish the opportunity to resolve their difficulties (Exhibit C14).

8 Mr Wheildon claimed that the relationship the Respondent had with the Applicant was a separate issue to those events that
eventually led to his termination. What led to his termination by way of redundancy was that almost out of the blue, the
Respondent received an approach from a business to buy it. Even though it was not the first time an approach had been
forthcoming by someone seeking to take it over, it came out of the blue because the Respondent had not gone about trying to
sell the business or put it on the market or placed it with a business broker. It was busily working away but it received an
approach and an offer to purchase. This came by way of a telephone call from a person in the industry who Mr Wheildon knew
and who asked him whether he and his wife, who I understand were the owners, would consider selling the business.
Mr Wheildon went to his accountant to get advice about what price he should put on the business. In due course he put a price
to the inquirer who said he would consider it.

9 Mr Wheildon�s evidence is that around about 20th September 2001, the inquirer came back with an offer. That offer was
subject to due diligence. Due diligence usually takes place over as long a period as it takes for the buyer to make an informed
assessment about its exposure to unforeseen liabilities of an operation that it wishes to purchase. Due diligence usually
includes a financial review, or a review of the financial documents which are usually exchanged by accountants. It covers
things such as exposure to workers compensation claims and to other potential debtors, whether there are any ongoing legal
actions and the like. In addition Mr Wheildon said that two representatives of the purchaser did visit the Respondent�s business
premises and made a physical examination.

10 The position of the Respondent is that after 20th September 2001 and before 28th September 2001, they were in discussions
with the proposed purchaser. During those discussions the Respondent was told by the purchaser that it wanted to take over all
of the business and its staff the operation as a going concern. However it did not wish to engage the Applicant because it
intended to have both his job and the job that had been previously done by Mr Wheildon done by a person they would call a
Chief Executive Officer. That happened to be a person who had made an investment in the purchaser and as part of that
arrangement he was to be the chief executive of the body to take over the Respondent which would be combined into the
operations of the purchaser.

11 In Exhibit M5, the details of the purchase arrangements are disclosed. The document discloses that there was to be a purchase;
that there was a sale price agreed; that it was the intention of the purchaser to operate the business by making offers to people
who are employed by the Respondent but those offers were not unconditional, they were subject to those people agreeing to be
employed under a workplace agreement.

12 The offer, or the confirmation of the purchase, also indicates that the aim of the purchaser was to take possession of the
operation on 31st of October 2001, or within 15 working days thereafter if that could be arranged. The Respondent�s last day
of trading was 27th November 2001 and the new purchaser took over from 28th November 2001.

13 In dealing with issues such as those in this application the Commission is obliged to make findings on the credibility of
witnesses. Both of the witnesses I heard today were not what I would describe as perfect witnesses at all. Both of them were
inclined to obfuscate. However I am not prepared to say that their evidence is not evidence I should, in a generality, accept. I
accept both their stories with some reservation. The Commission has not been misled about the facts of the matter. The
witnesses, do, of course, have their different interpretations on the facts and it is the Commission�s function to resolve that
difference of interpretation by making a judgment as to what happened on the balance of probabilities.
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14 When dealing with matters where unfair dismissal is alleged the Commission is to apply the tests that are set out in Undercliffe
Nursing Home v FMWU (1985) 65 WAIG 385 where the essential jurisprudential direction is to ensure that there has been a
fair go all round. In doing so, the Commission has to take into account that an employer is entitled to run their business; has a
right to hire and fire and that right is only to be interfered with if there has been harsh or unfair decision making. The issues
have to be decided on balance. The Commission is to weigh the competing contentions in the balance and draw its conclusions
as to that which most likely occurred on the balance of probabilities (Shire of Esperance v Mouritz (1991) 71 WAIG 891).

15 Also relevant to the determination of this matter is the question of redundancy. An employee can be made redundant when the
job is no longer required to be performed by anyone (R v The Industrial Commission of South Australia ex parte Adelaide Milk
Supply Co-operative Ltd & Os (1977) 49 SAIR 1202, Gromark Packaging v FMWU (1993) 73 WAIG 220).

16 I have to apply this law to the facts in the matter. My findings on the balance of probability are that I accept that the
Respondent had been approached by a purchaser; he did not solicit that approach. The Respondent was in the process in
September 2001, starting in maybe late August 2001 of negotiating itself the best deal that it could to sell its business.

17 Also at that time it was having relationship difficulties with the Applicant. The Commission has no evidence from Wendy
Wheildon who, according to the Applicant, was the protagonist on behalf of the Respondent in these matters, but I have the
evidence of the Applicant and I accept that he was convinced at that time that he was not getting what he considered to be
industrial justice in dealings with his employer. This resulted in him receiving warnings and having arguments and it also led
to him, because he was so concerned about it, to become ill.

18 I accept Mr Wheildon�s evidence that in the discussions with the proposed purchaser that the question of what would happen
with the Applicant had been discussed and that it had been made clear to him, that there would not be a position in the new
company for the Applicant.

19 What happened then is crucial to the outcome of this case. In the normal course of events, one would have thought that the
Applicant would have continued to work in his position until the new owner took over. When offers of employment were made
to all the employees as they were in this case, and I accept Mr Wheildon�s evidence in this respect, some accepted and some
did not, that because the Applicant did not receive such an offer he would not have been employed. That is what would have
happened in the normal course of events. But it did not happen here.

20 The Respondent decided that it would make the Applicant redundant and wrote him the letter on 28th September 2001 to tell
him so. Even though that letter does not specifically say he was redundant, that is the thrust of the evidence now before the
Commission. He was made redundant on that day and that the later payments which were made to him to ensure that the legal
requirements were met in respect to that redundancy. I accept that is what happened. As a result I have to find that the
Applicant has been unfairly dismissed because the job that he was doing continued to be done by somebody until the time the
business was taken over by the purchaser. At the time he was made redundant, he was not replaced by anybody; he should not
have been made redundant then and that was unfair in the terms of the law that I have to apply (Adelaide Milk Supply et al).

21 I then have to consider the question of compensation. I accept during Mr Clarke�s submissions that reinstatement is
unavailable. Clearly it is. The Respondent�s business finished when it was taken over by the new owner who is not a party to
these proceedings. Of course, it is absolutely axiomatic that there is no position to reinstate the Applicant. I then have to
consider the question of compensation.

22 The compensation rules have been set out in detail by His Honour the President in Bogunovich v Bayside Western Australia
Pty Ltd (1999) 79 WAIG 8. The Full Bench has made it clear what the Commission is to do in deciding how much
compensation is to be awarded. Without simplifying the process too much the fundamental requirement is that the Commission
is to return the person unfairly dismissed closest to the position that they would have been in if the dismissal had not taken
place.

23 In this case this means that the Applicant could have been confident that he was assured of work from the date of his dismissal
until 27th November 2001. On dismissal he was paid a period of notice. He was paid moneys up until 17th October 2001. The
damages therefore must be that time between 17th October 2001 and 27th November 2001. If he was then made redundant, he
would have been entitled to the amount of payment that was made to him on 4th April 2002, so compensation for loss will be
the period from 17th October 2001 till 27th November 2001.

24 I have to address the question of injury. The Applicant told the Commission about a number of the financial difficulties he
encountered through having no employment. They are items of expense that most people have to meet in their life at any time.
He has not provided any evidence that he has suffered any medical injury. I am aware that there is a claim concerning workers
compensation but I am not aware of the outcome. But if there is compensation arising from injury at the workplace by stress or
any reason, that� will evolve from proceedings in that jurisdiction.

25 Having considered carefully the question of injury, I�m prepared to make a small award for injury on the basis that the
Applicant has proved that he�s been steadfast in trying to obtain work; there has been costs involved in that and in all of the
circumstances he�ll be awarded $400.00 for injury.

26 This matter will be concluded by the Commission finding that the Applicant was unfairly dismissed. He will be paid at his
normal rate between 17th October 2001 to 27th November 2001. For loss and for injury, he will be awarded the sum of $400.00.

27 The Applicant�s advocate is directed to draw up minutes for an order in conjunction with Mr Moon to give effect to this
decision.

_________

2002 WAIRC 05537
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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DATE MONDAY 13 MAY 2002
FILE NO. APPLICATION 1901 OF 2001
CITATION NO. 2002 WAIRC 05537
_________________________________________________________________________________________________________
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Result Unfairly dismissed. Compensation awarded
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Clarke on behalf of the Applicant and Mr O. Moon on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Applicant was unfairly dismissed.
2. THAT the Respondent pay the Applicant the sum of $5,833.36 less any amount payable to the Commissioner of

Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05597
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ISABELLE ESTHER GAULT, APPLICANT
v.
WINTHROP BAPTIST COLLEGE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 17 MAY 2002
FILE NO. APPLICATION 254 OF 2002
CITATION NO. 2002 WAIRC 05597
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Mr P Gault (as agent)
Respondent Mr R Gifford (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is a claim by the applicant pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�) that she was

unfairly dismissed by the respondent on Saturday 2 February 2002. Mrs Gault claims that her dismissal from the respondent
was a summary dismissal and that it was carried out unfairly.

2 The respondent argues that there was no unfair dismissal. The respondent�s position is that it was unable to continue to
sponsor Mrs Gault in relation to a visa which allowed Mrs Gault to teach at Winthrop Baptist College. This inability to
sponsor Mrs Gault arose due to Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) rules, the
effect of which left the respondent with no alternative but to terminate the contract of employment with Isabelle Gault. This
arose because an alternative French teacher had to be appointed at Winthrop Baptist College, in place of Mrs Gault.

3 Mrs Gault relies on her testimony and that of her husband Mr Peter Gault. The applicant also called the Deputy Principal of
Winthrop Baptist College, Mr Peter Burton and Ms Cherylynne Gostelow who is Head of Department for English and
Languages Other Than English at Winthrop Baptist College. Ms Mary Roskams, a Board member of Winthrop Baptist
College, was also called to give evidence for the applicant. Mr Michael Smith, Principal of Winthrop Baptist College gave
evidence for the respondent along with Mr Peter Goellnicht from DIMIA.

4 Both parties agreed that the terms and conditions covering Mrs Gault�s contract of employment was the Independent
Schools� Teachers� Award 1976 R27 of 1976 (the Award).

    Evidence.
5 Mrs Gault�s evidence is that she was on holiday in Western Australia in September 2000 when Winthrop Baptist College

offered her the position of French teacher at the College to commence in February 2001, and offered assistance to obtain a
temporary visa, until she become a permanent resident of Australia.

6 Isabelle and Peter Gault made an application for permanent residency in Australia when they returned to London. In
September 2000 Mrs Gault resigned from a teaching position which she held in the United Kingdom in order to take up the
position of French teacher at Winthrop Baptist College beginning in 2001.

7 In January 2001 Mrs Gault applied for and was granted a temporary resident�s visa for three months, based on sponsorship
by Winthrop Baptist College pending the outcome of her application for permanent residency. This was later extended by
DIMIA for the duration of the initial contract with Winthrop Baptist College which lasted until 31 December 2001.

8 In October 2001 a performance management appraisal of Mrs Gault was undertaken by Winthrop Baptist College. This led to
an offer of a permanent contract of employment to Mrs Gault by the College in October 2001 (Exhibit A7). There was no
mention in the letter of the offer of permanency being contingent on the resolution of Mrs Gault�s application for permanent
residency. However, Mrs Gault was aware that visa requirements had to be adhered to in order for her to remain teaching at
Winthrop Baptist College.

9 Towards the end of 2001 it became clear to Isabelle and Peter Gault that the processing of their application for permanent
residency in London was delayed and they understood that processing would not be completed until towards the end of 2002.
On this basis, and after discussions with the College in November 2001, Winthrop Baptist College agreed to apply for an
extension of the sponsorship visa to cover the period of delay in permanent residency being obtained. Thus, Winthrop Baptist
College applied to extend Mrs Gault�s visa for a further 12 months. This application to extend was confirmed in a letter to
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Winthrop Baptist College from DIMIA on 12 December 2001 whereby DIMIA acknowledged the College�s request to
extend their sponsorship of Isabelle Gault for temporary residency purposes (Exhibit A8). Meanwhile, Mrs Gault was placed
on a bridging visa until 28 March 2002, pending the outcome of the sponsorship visa application.

10 Subsequent to this request DIMIA placed restrictions on the granting of this extension. Mrs Gault tendered a letter dated
14 January 2002 from Mrs Elaine Wai who was the DIMIA case officer dealing with her application (Exhibit A9). The letter
was sent to Mr Mike Smith, Principal of Winthrop Baptist College, and it concerned the ongoing sponsorship of Mrs Gault
as a temporary resident. The letter pointed out that under DIMIA Regulations, Winthrop Baptist College was required to
demonstrate that the Australian labour market had been canvassed for a suitable Australian citizen or permanent resident to
fill the nominated position before the position could be taken up in 2002 by Mrs Gault. This process was called Labour
Market Testing. DIMIA required the College to undertake Labour Market Testing and provide documentary evidence that
the particular job that Mrs Gault was to undertake in 2002, was properly advertised in a range of relevant newspapers or job
placement service providers. The College was also required to confirm that the applications were sufficiently prominent to
achieve maximum response. The College had to confirm that the salary package was commensurate with market rates for an
equivalent position in Australia. The College was asked to provide copies of the advertisements as well as details of the
unsuccessful applicants for the position, if there was no suitable applicant for the position. Reasons had to be given for not
selecting each person if no suitable applicant for Mrs Gault�s position was received.

11 Mrs Gault testified that she was aware prior to resuming at the College in January 2002, that Labour Market Testing for her
position at the College was to take place.

12 The response in relation to this Labour Market Testing was to be sent back to DIMIA by 25 February 2002.
13 Meanwhile Mrs Gault was preparing for the 2002 school year by closely liaising with her Head of Department, Ms

Cherylynne Gostelow. Around the 23 January 2002 Mrs Gault received a copy of the programme for the commencement of
Term 1 2002 at Winthrop Baptist College, which indicated that there was to be a school meeting on each day of the week in
the week prior to commencing teaching duties on Monday 4 February and that she would be required to report to work and
participate at sessions on the Thursday and Friday of that week. That programme was sent to her by Mr Smith (Exhibit A10).

14 Mrs Gault�s evidence was that she had every expectation that she would be commencing the 2002 school year as the French
teacher.

15 Mrs Gault gave evidence that she was aware that her visa had been extended on a temporary basis until the 28 March
2002 whilst Labour Market Testing was being undertaken.

16 Mrs Gault�s evidence was that at a Winthrop Baptist College staff meeting on Thursday 31 January 2002 she was informed
that to date, none of the applicants for the French teacher position at Winthrop Baptist College who had been interviewed,
had been successful. She stated that Mr Smith indicated to her and the rest of the staff at that meeting that every effort would
be made to retain Mrs Gault at the school. Also on that day, at a College staff meeting Mr Smith informed Mrs Gault that
there was one more applicant to be interviewed for the position and this interview was to take place either on Friday,
1 February or Saturday, 2 February 2002.

17 Mrs Gault gave evidence that her husband received a telephone call at approximately 1.30pm, 2 February 2002, from Mr
Smith. As Mrs Gault was unavailable Mr Smith left a message requesting that Mrs Gault contact him, which she did later
that afternoon. During that conversation Mr Smith indicated he had interviewed a person called Ms Newton for Mrs Gault�s
position that morning. He stated that she was deemed to be a suitable candidate who had the qualifications for that position
and fulfilled the other requirements of the job. On this basis the College would no longer be able to sponsor Mrs Gault with
respect to her visa and would be terminating her employment from Winthrop Baptist College. Mrs Gault gave evidence that
she was shocked about this and requested that a meeting be held later that evening.

18 Mrs Gault�s evidence was that she had been in contact with a Mr John Galloway that afternoon. He is a migration agent who
claimed that there could be ways for the College to retain Mrs Gault as the French teacher, notwithstanding the Labour
Market Testing requirements. Isabelle Gault stated that all options open for her to remain at the College had not been
explored.

19 At 5pm on Saturday 2 February 2002 there was a meeting between the applicant, Peter Gault, Mr Smith and Mr Peter
Burton, Deputy Principal of the College. At the meeting Mr Smith informed Mrs Gault that the French teacher position was
no longer available for her at the College as Ms Newton had been appointed to the position, subsequent to his interview with
her. However, he undertook on behalf of the College to canvass possibilities to retain her. On that basis it was Mrs Gault�s
understanding he would speak to Mr Galloway, who was familiar with DIMIA Regulations, the next day, to see what could
be arranged to keep her working at the College.

20 On Sunday 3 February 2002 at approximately 8.30pm there was another meeting between Isabelle and Peter Gault, Mr Smith
and Mr Burton. Mr Smith stated again to Mrs Gault that the job had been given to Ms Newton, and that there was no longer a
position teaching French available for Mrs Gault. He stated he had explored options with Mr Galloway but the College was
not prepared to manipulate the law with respect to the DIMIA requirements.

21 On this basis Mrs Gault understood that she was no longer employed in the position of French teacher at the College, and she
was told not to report for duty on Monday 4 February 2002.

22 Subsequent to the events of that weekend Mrs Gault contacted Board members of Winthrop Baptist College in order to
arrange a meeting with them with a view to resolving the issue of her termination. At this meeting she wished to discuss the
process used in terminating her services. This was followed up by a subsequent letter informing the Board of the
circumstances surrounding the termination of her employment and her dissatisfaction with the process. That letter, dated
6 February 2002, also foreshadowed the making an unfair dismissal claim to the Commission at which time she would be
seeking re-instatement (Exhibit A13). She requested an urgent meeting with all members of the Board to discuss options
before taking her dismissal any further. However, she stated that the Board refused to meet with her.

23 On Tuesday 5 February 2002 Mrs Gault contacted DIMIA. As Winthrop Baptist College had declined to continue sponsoring
her, Mrs Gault indicated to DIMIA that she wished to withdraw her application for a visa.

24 She stated that she loved her work and particularly enjoyed working at Winthrop Baptist College. She wanted reinstatement
to her position as she and her husband had now obtained a new visa, based on an application by Mr Gault�s employer, which
allowed her to work for any employer whilst the Gaults� application for permanent residency was being considered.

25 It was the evidence of Mrs Gault that the permanent visa would issue sometime later this year and that the bridging visa
would remain in place until permanent residency was granted. On this basis there was no impediment to her returning to the
College.

26 Ms Roskams was called to give evidence on behalf of the applicant. She is currently one of five Board members on the
Winthrop Baptist College Board. She gave evidence that she attended a Board meeting at 7.00am on Saturday 2 February
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2002, and confirmed that at that meeting the Principal, Mr Smith, was given the power to interview and appoint a French
teacher in place of Mrs Gault if the teacher met the staff criteria which covered skills, qualifications and an active Christian
faith. Ms Roskams claimed it was not unusual to give the Principal the power to appoint in a situation of this nature,
particularly when the school year is about to begin. This power had been given to the Principal on previous occasions,
however she confirmed the Board generally retained the final say on who was to be appointed as a teacher at Winthrop
Baptist College.

27 Ms Roskams stated that she had met with Mrs Gault in the week after her termination and had sympathy for the situation she
found herself in. When asked why, as a Board member, she refused to meet with Mrs Gault she stated she had not done so
because Mrs Gault was in the process of lodging an unfair dismissal claim against Winthrop Baptist College.

28 Mr Burton was called by the applicant to give evidence. As Deputy Principal, Curriculum he undertook liaison with DIMIA
in order to assist in ensuring that visa requirements in relation to Mrs Gault were complied with. Mr Burton gave evidence
that he knew that Labour Market Testing was to be a possibility and that DIMIA could issue a 12 month sponsorship visa
without Labour Market Testing. However, in the case of Winthrop Baptist College and Mrs Gault, as the school wanted to
undertake at least a 12 month extension to her sponsorship visa, Labour Market Testing had to be done. This was confirmed
in a letter to the school from DIMIA, dated 14 January 2002 (Exhibit A9).

29 It was Mr Burton�s understanding that up until the Saturday morning when Ms Newton was interviewed for the position of
French teacher, no other teacher had been found to be suitable for Mrs Gault�s position. Further, he stated that the Labour
Market Testing process was not about finding the best applicant for the position, but finding someone who was �suitable�.

30 Mr Burton confirmed there was a meeting with Isabelle and Peter Gault on Saturday evening, 2 February 2002, where Mrs
Gault was told that Ms Newton had been offered the position of French teacher at the College. Mr Burton also confirmed that
Mr Smith, who also attended that meeting, had agreed to meet with Mr Galloway, as soon as possible. His evidence was that
the College had done as much as possible to retain Mrs Gault but once Labour Market Testing had taken place and was
completed, and another suitable applicant found, then it was no longer possible to retain her on the staff as Mrs Gault�s
sponsorship visa had to be withdrawn and there was no longer a position of French teacher open to Mrs Gault.

31 Ms Gostelow was called by the applicant. Ms Gostelow testified that she is usually present when new staff are interviewed
for her department, but that this did not always take place. She stated that it was a privilege and not a right to be part of that
interviewing process. With respect to the interview of Ms Newton on Saturday 2 February 2002 she was not asked by Mr
Smith to attend the interview, even though she was present on the school grounds.

32 Ms Gostelow confirmed that she was disappointed that Mrs Gault was no longer in the position of French teacher because
she had worked very closely with her in 2001 in order to establish the position of the French teacher and establish French in
the school. She regarded Mrs Gault as an excellent teacher who was highly suitable for the position of French teacher.

33 She stated that the new teacher was ill prepared given her late appointment. However, Ms Gostelow confirmed that Ms
Newton was a satisfactory teacher, although she was having some difficulties. As Head of Department she was assisting Ms
Newton with those issues.

34 Peter Gault gave evidence confirming that his wife was told on both the Saturday and Sunday evening meetings with Mr
Burton and Mr Smith on the 2 February and 3 of February 2002, that Mrs Gault was told not to report to work on Monday.
He claimed that on this basis he understood that she had been terminated. He later approached Mr Smith in the following
week in relation to issues concerning his and his wife�s immigration papers.

35 The respondent called Mr Smith as a witness. He had been the founding principal of the College since its opening nine years
previously. There are 640 students at the College, 50 teachers and 15 support staff, and the school covered years 8 through to
12. Mr Smith is in charge of ensuring adequate staffing levels at the College and works in conjunction with the College
Board in order to ensure appropriate staff are in place for the College. Mr Smith was aware of the skilled migration
application which Isabelle and Peter Gault had made in order to come and live in Australia and he was aware that the
application had been held up. As a result the College sponsored Isabelle Gault on an ongoing basis in order to retain her at
the College, pending the outcome of her application for permanent residency.

36 Mr Smith confirmed that Mrs Gault was granted permanency by the College in correspondence dated October 2001. He
confirmed this was the standard letter sent to staff in the first year when granted permanency and this took place after she had
been appraised in respect to her performance as a teacher. This letter was given to her notwithstanding the fact that her visa
status was still temporary. He stated that the letter was given to her to assist in her application for permanent residency. It
was issued on the expectation that her temporary visa would remain in place until a permanent migration visa was issued.

37 Mr Smith confirmed that the Board has the authority to hire and terminate teachers at the College. In normal circumstances
the Principal recommends to the Board a short list of applicants and his preference for who should be recommended for
employment and then the Board chooses the successful applicant. Mr Smith also confirmed that from time to time the
Principal was delegated by the Board to undertake rush jobs with respect to an appointment, and in those circumstances Mr
Smith would endeavour to have a Board member attend any interviews which took place.

38 With respect to the interview of Ms Newton for the position of French teacher at Winthrop Baptist College on Saturday
2 February, no Board member attended because of the late arrangement of the interview. However, Mr Smith had authority
from the Board to appoint Ms Newton if she was suitable. The Board minutes of the 2 February 2002, confirm that Mr Smith
was given this authority (Exhibit A18).

39 Mr Smith gave evidence that with respect to the job of French teacher at the College, three formal interviews were held for
the position. After interviewing two unsuccessful candidates in the week preceding the commencement of school on the
4 February, Mr Smith informed Mrs Gault that her position was still open however he did point out that there was still one
interview to take place. That interview involved Ms Newton.

40 Mr Smith interviewed Ms Newton on Saturday 2 February 2002 at 10.00am and at that interview Mr Smith determined that
Ms Newton would be suitable for the position of French teacher notwithstanding the lack of time for her to prepare to
commence teaching on the Monday because of the late appointment. He determined that she had 7 years� experience and had
the relevant qualifications, experience and Christian faith. Having had 14 years� experience employing staff it was his
opinion that she was a suitable person for the College. Even though her qualifications were old he did not believe that was an
issue.

41 Subsequent to the interview of Ms Newton, he contacted her three referees by phone and it was confirmed in those
conversations that Ms Newton was highly recommended.

42 Mr Smith stated that in his view Ms Newton had done a good job for term one. He acknowledged that there had been two
letters of complaint with respect to Ms Newton�s teaching, however in his view, the problems were resolvable.
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43 Subsequent to Mr Smith interviewing Ms Newton on Saturday 2 February 2002 and forming the view she was a suitable
applicant for the position he telephoned Mrs Gault at home. However she was not available. He then rang Ms Newton and
asked her if she was interested in the position of French teacher at the College. Ms Newton accepted.

44  Later that day Mrs Gault returned his call, and he informed her that her position had been given to Ms Newton. Given the
nature of the situation Mr Smith arranged to meet with Mrs Gault that evening.

45 At the meeting, he was sympathetic to the position that Mrs Gault was in, and offered to investigate DIMIA Regulations in
order to retain her at the College. He was told that Mr Galloway could assist and he agreed to contact him to see what options
were available.

46 Mr Smith stated at the meeting in the evening of Sunday, 3 February 2002, that after discussing the matter with Mr
Galloway, he formed the view that the options proposed were not appropriate in terms of the spirit and rules of DIMIA
requirements and decided it was not possible for the College to go down any other path than what it had done. He stated that
in the circumstances the College had no alternative but to appoint Ms Newton to the position of French teacher in place of
Mrs Gault. Further, he again informed Mrs Gault that she was terminated from her employment and that she should not turn
up for work on Monday 4 February 2002.

47 Mr Smith stated that with respect to the termination of Mrs Gault he was aware that under her contract of employment there
was a requirement for either six weeks� notice or six weeks� pay in lieu of notice in order to effect a termination. On this
basis he arranged for six weeks� pay to be paid to Mrs Gault. This was confirmed in a letter to her dated 13 February
2002 (Exhibit A14).

48 In the week commencing 4 February 2002, Mr Smith rang DIMIA and confirmed that the College had found a suitable
applicant to undertake the job of French teacher. As a result of finding a suitable applicant for the position Mr Smith was told
by DIMIA to withdraw the College�s application to sponsor Mrs Gault. This withdrawal occurred by facsimile to DIMIA on
Friday 8 February 2002 (Exhibit R2).

49 Mr Smith stated as a result of undertaking the Labour Market Testing and assessing Ms Newton as a suitable applicant for
the position of French teacher, that on this basis there was no longer a position for Mrs Gault as a French teacher at the
College.

50 This led to Mrs Gault�s contract of employment being terminated. He stated he had some discomfort in dealing with this
matter, given the fact that she was such a capable, hardworking and dedicated teacher who had fitted in well to the school.

51 He believed that if he did not appoint Ms Newton, who he believes was suitable for the position, he would have been acting
outside of the requirements of DIMIA with respect to Labour Market Testing. Further, it was important for the school to
have a teacher to commence teaching on the 4 February who was able to remain in place for the full school year. He stated
that at that stage as Mrs Gault only had a temporary visa until 28 March 2002, there was no assurance she could teach at the
College for a full year. Taking all of those factors into account Mr Smith believed that the school had no option but to
appoint Ms Newton and to terminate the services of Mrs Gault.

52 The respondent called Mr Goellnicht to give evidence. Mr Goellnicht is in charge of the parliamentary liaison and public
information unit of DIMIA.

53 Mr Goellnicht confirmed it is possible for a person to be granted a temporary visa whilst their application for a permanent
visa is being processed. He confirmed that they are separate applications in their own right and that there is no restriction on
a person applying for a temporary visa in the interim.

54 He confirmed that if the period of residence in Australia of a visitor is to be more than three months then sponsorship is
required. If sponsorship lapses or is withdrawn applicants would be given an opportunity to withdraw their visa application
rather than have it refused. This was important because the refusal of an application could impact on other visa applications
with respect to residency in Australia.

55 He confirmed that with respect to the type of visa that Mrs Gault was on there is a requirement that Labour Market Testing
take place as a sponsored visa cannot remain in place for more than 12 months without Labour Market Testing taking place.
The only alternative to not having a Labour Market Test is if the Immigration Minister is satisfied that there is no need to
seek a suitable person in Australia for the position, but he stated this situation was limited to exceptional circumstances such
as classifications of people who possess highly unique or unusual skills.

56 He confirmed the rationale behind Labour Market Testing was to ensure that a prospective employer had adequately tested
the market. The employer had to justify that they had not created a job only to be filled by the sponsored applicant and that
the job had been advertised in an open way. Labour Market Testing is to ensure that the market is properly canvassed so that
every opportunity is given for an Australian citizen or permanent resident to apply for that position.

57 There was an appeal process to DIMIA in relation to unsuccessful Labour Market Testing applicants. This was in place to
ensure applicants had not been dismissed out of hand when applying for the position, and that the process was genuine. He
also stated that if an employer found a suitable applicant who is an Australian citizen for the purposes of DIMIA Labour
Market Testing, that person was to be appointed to the advertised position.

58 Mr Goellnicht�s evidence was that whilst an employer could submit to DIMIA that a suitable applicant had been found and
still ask for a review decision, it would not achieve anything. This was because DIMIA Regulations state that if a suitable
candidate has been found, that person was to be appointed to the advertised position. He confirmed that once a suitable
candidate had been found as a result of Labour Market Testing then an employer could not proceed with sponsorship of a
person from overseas. Normally a sponsorship would be withdrawn in writing by notification to DIMIA that a suitable
applicant had been found.

59 He confirmed that it was the position of DIMIA that if an applicant under a Labour Market Testing programme had
equivalent skills and qualifications as the sponsored applicant then the Labour Market Testing applicant would be deemed a
suitable applicant for Labour Market Testing purposes. He stated that it was not a matter of selecting the best applicant, it
was finding an Australian applicant who was suitable for the position. This was the main purpose of Labour Market Testing.

60 He stated that once an employer found a suitable applicant then there is no discretion on the part of DIMIA to continue
approving sponsorship of an alternate candidate from overseas.

61 Under cross examination Mr Goellnicht confirmed that on the current visa applying to Isabelle and Peter Gault, Mrs Gault
was in a position to work not just for the College but for any other employer pending the outcome of the permanent
residency application being processed in London.

62 He stated that, in general, DIMIA�s involvement in a situation of this nature would be to ensure that the DIMIA Regulations
are applied with respect to the integrity the Labour Market Testing process and DIMIA would not become involved in the
selection of an employee. If an employer had found someone to be suitable that would not be a question or issue that they
would normally investigate further.
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63 Mr Goellnicht confirmed that he has no experience of a sponsored applicant who had appealed the outcome of the Labour
Market Testing process where a suitable applicant who was an Australian Citizen was found.

64 He stated that he did not believe there was a direct appeal process in respect to that matter, but it was open to Mrs Gault to
seek a review of her visa in a general sense, once sponsorship was withdrawn.

65 He stated that in the event that an employer did find a suitable person in line with the requirements of the regulations in
relation to Labour Market Testing and DIMIA was advised that a suitable person had been found, then on DIMIA receiving
that advice, DIMIA would not approve the continuing sponsorship because the circumstances did not meet DIMIA
Regulations for an approved sponsorship.

Issues
66 Mrs Gault claims that the College summarily dismissed her and that the dismissal was unfair.
67 She also claims that her contract of employment had been breached with respect to insufficient notice being given on

termination.
68 Further, she claims that the respondent failed to negotiate the termination as required under the disputes settlement procedure

of her contract of employment, specifically �Appendix � Resolution of Disputes Requirement� of the Award. Requests to
meet with the Board subsequent to her dismissal were not responded to initially. When a response was received it was a
refusal to meet with her.

69 She acknowledged that there was a requirement for the College to undertake Labour Market Testing and that Mr Smith had
the right to hire and terminate teachers at the College. However, there were repeated undertakings by the College that they
would do everything they could to have Mrs Gault remain on the staff. She argued that the College could have done more to
ensure that she could continue teaching at the school. She argued that other options were available to the respondent in
relation to DIMIA Regulations.

70 Mrs Gault stated that given the new visa situation of her and her husband that she could have remained employed at the
school even though sponsorship was withdrawn. She claimed that a bridging visa was always in place and on that basis this
should have assisted in allowing her to remain employed.

71 She also maintained that sponsorship was withdrawn by the College of its own volition and that they could not rely on the
DIMIA Regulations in order to withdraw that sponsorship and terminate her employment.

72 She maintains that in all of the circumstances the dismissal was unfair and that she should have remained on staff teaching
French at the College as she was suitable for the position and was a better teacher than Ms Newton.

73 It was the position of the respondent that as a result of the DIMIA Regulations applying to a situation of this nature the
College was unable to continue employing Mrs Gault. On this basis, the respondent had no other option than to terminate her
employment, therefore there was a valid reason for terminating her.

74 The respondent argued that it was not a summary termination as six weeks� pay had been paid pursuant to Mrs Gault�s
contract of employment, and some notice had been given of the Labour Market Testing requirements and Mrs Gault was
aware of the consequences of this process.

75 The respondent argued that effectively the situation was one of frustration of the contract of the employment where
sponsorship of Mrs Gault was integral to her being able to remain teaching at the College. Once sponsorship was withdrawn,
and Ms Newton appointed as the French teacher, due to Labour Market Testing, there was no capacity for her to continue
being employed by the College. This led to her termination of employment through no fault of the College or Mrs Gault.

76 It was also argued that even though there may have been options to obviate the effects of Labour Market Testing, these
options were regarded as being against the spirit and terms of DIMIA Regulations. Even if alternative options were
undertaken there would still be uncertainty with respect to the availability of a teacher for the school for the year 2002, as
Mrs Gault�s visa status was unclear.

77 Once Labour Market Testing was invoked it set in train a series of events which bound the College, leading to the fair
termination of Mrs Gault�s employment.

Findings
78 I carefully observed all of the witnesses when giving evidence during these proceedings and I have no doubt that each person

gave their evidence truthfully and to the best of their recollection. Therefore, I accept the evidence of each witness.
79 I find that Mrs Gault was a French teacher at Winthrop Baptist College from January 2001 through to December 2001. She

gave up a position in England in order to take up this role. The College went to some trouble to ensure that she had an
appropriate visa while she worked for the College in the year 2001 pending the outcome of her permanent residency
application.

80 I find that Mrs Gault was successful as a French teacher at the College and this led to her being appointed as a permanent
teacher in October 2001. I also find that this letter was given to her to assist with her permanent residency application, and
that both parties were aware when the letter was issued to Mrs Gault, that visa requirements enabling Mrs Gault to remain
teaching at the College still had to be worked through.

81 I find that in order to retain Mrs Gault as a teacher for 2002, the College was required to make application to DIMIA in order
to ensure that her sponsorship visa was extended to cover the year 2002. The school made an application to DIMIA in late
2001 and arising out of that application the school was informed that Labour Market Testing had to take place.

82 Mrs Gault was informed of this requirement as soon as possible after the school was aware of the requirements in this area.
This took place on or about 17 January 2002. The College was prepared to undertake this Labour Market Testing in order to
comply with DIMIA requirements to remain sponsoring Mrs Gault. I find that the College went to some trouble and expense
in order to advertise Mrs Gault�s position. Mrs Gault agreed with this course of action taking place as Labour Market Testing
was a requirement in order to allow her to remain on a sponsored visa, and teach at the College.

83 I find that Mrs Gault commenced teaching for the College in 2002 on Thursday 31 January 2002. She attended an in-service
course that day, and again on Friday 1 February 2002. She was in a position to commence teaching students on Monday
4 February 2002.

84 I find that Labour Market Testing was done on the basis that there was no clear expectation that a suitable alternative French
teacher would be found to take Mrs Gault�s place.

85 I find that Mrs Gault was kept informed of the applicants who applied for the position of French teacher at the College as a
result of the Labour Market Testing requirements, and that she was specifically informed that there was one more interview
to be undertaken by the College prior to students arriving at the school on 4 February 2002.
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86 I find that Mr Smith was given the authority by the Board on 2 February 2002 to appoint Ms Newton. If Ms Newton was
found to be a suitable French teacher, that is an Australian citizen or permanent resident having the appropriate skills and
qualifications and active Christian faith which the Board required, then Mr Smith had the authority to appoint her as the
French teacher in place of Mrs Gault.

87 The evidence was clear that, from time to time, Mr Smith was given the authority to hire and terminate staff, particularly in a
situation where an urgent decision had to be made.

88 I find the requirements of Labour Market Testing are not designed to determine the best applicant for the position. It is to
find a suitable Australian citizen or permanent resident who could fill that role.

89 I also find that this process had to be undertaken prior to DIMIA re-issuing a sponsorship visa for Mrs Gault for the year
2002.

90 I find that Mr Smith found Ms Newton to be a suitable applicant for the position of French teacher at the College and after
checking references duly appointed Ms Newton to that position under the authority of the Board.

91 I find that Mr Smith informed Mrs Gault of the appointment of Ms Newton as soon as possible after the appointment was
made. I find that attempts were made by Mr Smith to explain the situation. Both Mr Smith and Mr Burton attended meetings
on Saturday 2 February and Sunday 3 February 2002 with Isabelle and Peter Gault to discuss the issue.

92 I find that the College made attempts to canvass options apart from withdrawing sponsorship of Mrs Gault to retain her at the
school, on the basis that the College believed that Mrs Gault was an outstanding teacher whom the College would be more
than happy to retain as a teacher.

93 I find that Mr Smith met with Mr Galloway with this in mind. However, I find Mr Smith had a genuine belief that the
College would be �bending the rules� and acting outside of the DIMIA Regulations if options discussed with Mr Galloway
were proceeded with. I also find that there would have been uncertainty about having a French teacher at the College for the
whole of the year if this path was followed given that Mrs Gault only had a temporary visa through to 28 March 2002.

94 I find that Mrs Gault was informed by Mr Smith that Ms Newton was to take up the new job as French teacher on Saturday
2 February 2002 and that Mrs Gault�s employment was terminated as a result of a discussion with Mr Smith both on the
phone on the afternoon of Saturday 2 February 2002 and at the meeting which took place that evening. This occurred
notwithstanding Mr Smith�s commitment to review the immigration issues in relation to her visa.

95 At the meeting on Sunday evening the 3 February 2002, I find that dismissal was re-confirmed by Mr Smith.
96 I also find that Mr Smith made it clear to Mrs Gault that she was not to come to the College on Monday 4 February 2002 to

teach students.
97 I find that Mrs Gault was very distressed and shocked about the decision to appoint Ms Newton. This is understandable given

her commitment to the position and talents as a teacher which were confirmed by both witnesses for the applicant and the
respondent.

98 I also find that the timing was most unfortunate for Mrs Gault. It was critical for her to retain her employment because her
husband was also able to work in Australia on the basis of the College�s sponsorship of her.

99 I find that 6 weeks� pay was given to Mrs Gault by Winthrop Baptist College in lieu of notice.
100 I find that attempts were made by Mrs Gault to discuss the termination with the Board. However, at least one Board member

refused to meet with her as an unfair dismissal application had been foreshadowed to be lodged in the Commission. Further,
given the circumstances, the Board had formed the view that a meeting to discuss the termination would not be helpful,
(Exhibit A15), as the Board believed it had followed correct procedures with respect to the termination.

Conclusions
101 This is an unusual set of circumstances as Mrs Gault was regarded as a capable teacher who fitted in well at the College. It is

not normally the case that an employee in this position would be terminated. However, Mrs Gault�s employment was
terminated through no fault of her own or of the College. The contract of employment could not continue as her job had to be
given to an alternative teacher, pursuant to the requirements of DIMIA Regulations in relation to Labour Market Testing.

102 With respect to this matter, the contract of employment between Mrs Gault and the College could no longer continue when
the College was required, under DIMIA regulations, to undertake Labour Market Testing and a suitable candidate who was
an Australian citizen or permanent resident was found for her position. Further, as Mrs Gault accepted that Labour Market
Testing formed part of her contract of employment, she had to accept its outcome.

103 The College was required as part of that process to appoint the new candidate to the position of French teacher at the school.
If this did not occur subsequent to Labour Market Testing, DIMIA Regulations would have been breached. This effect of this
was twofold�

1) Winthrop Baptist College was required to withdraw its sponsorship of Mrs Gault, as a suitable applicant had been
found under Labour Market Testing.

2) Mrs Gault�s position had to be offered to a different teacher, thus leading to the termination of her contract of
employment, as there was no other position of French teacher available to Mrs Gault at the College.

104 Mrs Gault knew of the prospect of Labour Market Testing in January 2002, and was aware of the consequences of that
process. Accordingly, her termination was for a valid reason, as there was no longer a position as French teacher available to
her at the College. Even though she maintained she was a better teacher than Ms Newton, this was not relevant to the Labour
Market Testing requirements.

105 The applicant claimed that the dismissal was a summary dismissal. Even though the termination was effected with haste, she
was kept informed of DIMIA requirements and of the Labour Market Testing process and of the events occurring in relation
to interviewing applicants for her position. Further, she was informed as soon as possible after the decision was made on
2 February 2002 to appoint Ms Newton to her position. Every effort was made by Winthrop Baptist College to expeditiously
explore alternatives in relation to the immigration requirements, but at the end of the day the College formed the view that it
was not appropriate to explore other options. This was based, correctly in my assessment, on the view that they had formed
that if they followed a different path, DIMIA Regulations would not be complied with as intended, and, given Mrs Gault�s
visa problems, uncertainty would have remained over having a French teacher available for the full year.

106 With respect to the issue raised in relation to the obligations of an employer under the dispute settlement procedures of the
Award, I accept the position of the respondent. The Board had formed the view that they would not meet with Mrs Gault
because in the circumstances it would not be helpful. The Board delayed its response to Mrs Gault as they were seeking
clarification of the issue with DIMIA. Once this was done and the Board had reached the view it had acted properly, the
Board decided not to meet with Mrs Gault. This was not an unreasonable position to adopt. Further, Mr Smith had already
met with Mrs Gault subsequent to her termination in order to canvass options apart from termination.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1023

107 Even though I have found that there was a valid reason for the dismissal, the termination of employment was not effected in
accordance with the provisions of Mrs Gault�s contract of employment.

108 It was common ground during the hearing that the terms of the Award formed the basis of Mrs Gault�s contract of
employment. Thus, in taking steps to terminate her employment the College was obliged to comply with the terms and
conditions of Mrs Gault�s contract of employment. Clause 7(2) of the Award provides that termination of employment
requires at least six weeks� notice to take effect from �the close of school business at the end of school term�. The only
variation to this is where this requirement may be waived or varied by mutual agreement between the teacher and the
employer.

109 Mrs Gault was paid 6 weeks� pay in lieu of notice with effect from the 4 February 2002. The payment of 6 weeks� pay in lieu
of notice was not agreed to by Mrs Gault, thus there was no agreed variation to the award requirement between Mrs Gault
and the College.

110 I have already found that Mrs Gault officially commenced the 2002 school year on 31 January 2002 by attending 2 days of
structured in-service days on 31 January and 1 February 2002. She was required to be in attendance on those days by
Winthrop Baptist College, in order to prepare for the students attending school on Monday 4 February 2002.

111 Mrs Gault�s contract of employment requires that a minimum of 6 weeks� pay in lieu of notice be paid up to the end of the
school term. Payment was not made to the end of the school term, which is required by Clause 7(2) of the Award. In my
view Mrs Gault was entitled to receive payment for the full term up to Friday 19 April 2002 � a period of 11 weeks and not
6 weeks as was paid.

112 On the basis that the termination of employment was not effected in accordance with Mrs Gault�s contract of employment, I
find to that extent that the dismissal was unfair.

113 At the outset the applicant made it clear that she was seeking re-instatement. However, I am not prepared to order re-
instatement on the basis that I am of the view that there was a valid reason for the termination of Mrs Gault, and it is
impracticable to appoint Mrs Gault to her former position.

114 In the circumstances even though re-instatement is the primary remedy in matters of this nature I do not believe that re-
instatement is practicable in these circumstances.

115 I have reached this conclusion on the basis that Mrs Gault�s position has already been filled by a �suitable� person under the
DIMIA Labour Market Testing requirements. These requirements had to be met, in order for Winthrop Baptist College to
remain sponsoring Mrs Gault. To re-instate Isabelle Gault to that position would, in my view, be contrary to DIMIA
Regulations.

116 The principles to be applied in assessing compensation have been set down in Bogunovich v Bayside Western Australia Pty
Ltd (1999) 79 WAIG 8.

117 In a case of this nature, the Commission must make a finding as to the loss and/or injury. I find that Mrs Gault has suffered a
loss with respect to insufficient notice being given, pursuant to her contract of employment.

118 In the circumstances, I have formed the view that it is appropriate to award compensation of an amount equating to the notice
that Isabelle Gault should have received when her employment was terminated on 2 February 2002. I find this period to be
5 weeks� pay, based on an amount of $835 per week. This amounts to $4,175. Minutes of Proposed Order will now issue.

_________

2002 WAIRC 05631
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ISABELLE ESTHER GAULT, APPLICANT
v.
WINTHROP BAPTIST COLLEGE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 24 MAY 2002
FILE NO/S. APPLICATION 254 OF 2002
CITATION NO. 2002 WAIRC 05631
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr P Gault (as agent) on behalf of the applicant and Mr R Gifford (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1 DECLARES THAT Isabelle Esther Gault was unfairly dismissed by the respondent;
2 DECLARES THAT reinstatement of Mrs Gault is impracticable;
3 ORDERS the respondent to pay Mrs Gault compensation in the sum of $4,175.00 gross, within 7 days of the date

hereof.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05565
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADBURY WILLIAM GIRDWOOD, APPLICANT
v.
SURTRON TECHNOLOGIES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 15 MAY 2002
FILE NO. APPLICATION 2344 OF 2001
CITATION NO. 2002 WAIRC 05565
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Mr M. Bennett (of counsel)
Respondent Mr E. Nielsen (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 28 December 2001 Mr Girdwood, through his solicitors, lodged a Notice of Application claiming harsh, oppressive and

unfair dismissal. On 21 January 2002 the respondent, through its solicitors, lodged a Notice of Answer which objected to the
jurisdiction of the Commission because at the time of termination Mr Girdwood and the respondent were parties to a
workplace agreement which was registered by the Commissioner of Workplace Agreements. The respondent submitted that the
workplace agreement does not provide in its terms (or at all) for referral to the Commission of any claim by Mr Girdwood of
harsh, oppressive or unfair dismissal from employment and thus s.7G(1) of the Industrial Relations Act 1979 cannot be
invoked to found jurisdiction in the Commission for the application.

2 As a result of the Notice of Answer the Commission required Mr Girdwood through his solicitors to respond to the issue of
jurisdiction. Mr Girdwood�s solicitors lodged a response to the Notice of Answer and he has also lodged an affidavit on
13 March 2002. The Commission thereupon listed the matter for hearing on the point of jurisdiction only.
The facts

3 I find the relevant facts to be as follows. The respondent provides technological services in relation to mining and processing
of industrial minerals. Mr Girdwood and the respondent entered into a contract of employment by exchange of letters dated
28 November 2000 (offer) and 1 December 2000 (acceptance). He was employed as the respondent�s general manager.

4 Mr Girdwood and the respondent then entered into a workplace agreement dated 30 April 2001 (exhibit R2). The workplace
agreement was accepted at the office of the Commissioner of Workplace Agreements on 2 May 2001 (letter from
Commissioner of Workplace Agreements for April 2002 as provided by the respondent�s solicitors subsequent to the hearing).
The Commissioner of Workplace Agreements registered the workplace agreement on 5 June 2001 (exhibit R1).

5 The workplace agreement does not provide for the referral of a claim of harsh, oppressive or unfair dismissal to the
Commission.
Applicant�s submissions

6 It is submitted on behalf of Mr Girdwood that as a matter of law at the date of his dismissal his employment was governed by
the original employment contract entered into by an exchange of letters and, in addition, the workplace agreement. Reliance
was placed upon the decision of the High Court in Concut Pty Ltd v. Worrell (2000) 75 ALJR 312 to establish that an
employee may have rights subsisting under two co-existing contracts of employment. It is further submitted that the Workplace
Agreements Act 1993 specifically recognises this in s.5(3)(a) of that Act and preserves the right of Mr Girdwood to argue that
there was a co-existing contract of employment at common law. He submits that it is material that the workplace agreement
does not expressly displace the prior agreement and does not purport to exclusively govern any claim of unfair dismissal. The
claim that is brought to the Commission is brought under the original employment contract and not under the workplace
agreement.
Respondent�s submissions

7 The respondent submits that the workplace agreement takes precedent by virtue of the statute. There was no reference within
the original written terms of employment to termination of employment. Therefore, the workplace agreement modified the
original agreement significantly, if not completely. The workplace agreement specifically provides for one month�s notice to
be given by either party to the other in order to terminate the employment. Even if it could be said that Mr Girdwood has rights
under two co-existing contracts of employment there is nothing in the first agreement made in December 2000 which deals in
any way with either parties� right to terminate the contract. However, in the workplace agreement those rights are expressly
dealt with by implication from the Workplace Agreements Act 1993.
Conclusion

8 By virtue of s.7A of the Act, the Industrial Relations Act 1979 has effect subject to the Workplace Agreements Act 1993.
Further, by s.7B of the Industrial Relations Act 1979 where any employer and an employee are parties to a workplace
agreement they are not in relation to one another within the definitions of employer and employee respectively.

9 I am satisfied that Mr Girdwood and the respondent were parties to a workplace agreement at the time of Mr Girdwood�s
dismissal. A �workplace agreement� means a workplace agreement that is �in force� under the Workplace Agreements Act
1993. I am satisfied that Mr Girdwood�s workplace agreement was �in force� under the Workplace Agreements Act
1993 because it was signed on 30 April 2001; by s.19(2) the workplace agreement had effect when it was signed; it was lodged
for registration within the 21 days required by s.27(1) of the Workplace Agreements Act 1993 and it was registered pursuant to
s.31 of the Workplace Agreements Act 1993.

10 By s.18 of the Workplace Agreements Act 1993 there is implied in every workplace agreement a provision that the employer
must not unfairly, harshly or oppressively dismiss from employment any employee who is party to the agreement. I therefore
find that it was an implied term of that workplace agreement that the respondent would not unfairly, harshly or oppressively
dismiss Mr Girdwood. That provision is enforceable under s.51 of the Workplace Agreements Act 1993 and not s.29 of the
Industrial Relations Act 1979.
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11 Thus, the claim that has been brought to the Commission is a claim by an employee party to a workplace agreement that he has
been harshly, oppressively or unfairly dismissed. By virtue of the operation of the Workplace Agreements Act 1993 that is a
claim that may only be brought in the Industrial Magistrate�s Court. Specifically, this Commission has no jurisdiction to
determine a claim by a party to a registered workplace agreement that that party has been harshly, oppressively or unfairly
dismissed unless the workplace agreement provides for the referral of those claims to the Commission under s.7G of the
Industrial Relations Act 1979.

12 I acknowledge that an employee may have rights subsisting under two co-existing contracts of employment. However, where,
as here, Parliament has seen fit by statute to provide that an employee covered by a workplace agreement is not able to bring a
claim of harsh, oppressive or unfair dismissal to this Commission unless the workplace agreement so provides, the position at
common law is overridden. In this case, the claim that is brought to the Commission is specifically provided for by Parliament
to be dealt with by an Industrial Magistrate�s Court. Had the claim by Mr Girdwood been a claim, for example, for an
entitlement which arose under his original contract of employment and which was not a part of the workplace agreement, then
such a claim could be brought to the Commission because the operation of the Workplace Agreements Act 1993 and the
Industrial Relations Act 1979 would not oust the jurisdiction of the Commission.

13 However, Mr Girdwood has been dismissed from his employment and a claim by an employee who was party to a workplace
agreement that his dismissal was harsh, oppressive or unfair is specifically covered by the Workplace Agreements Act 1993.

14 I note that Mr Girdwood would submit that it was not his intention when signing the workplace agreement to alter any of the
fundamental terms of his then existing contract of employment. Even if that is a submission which is able to be made on the
facts, he signed a workplace agreement which specifically provided that his employment was able to be terminated on any day
by one party giving the other party one month�s notice of termination. The specific provision must be taken to have been
intended by the parties to come into existence so that Mr Girdwood�s statement in his affidavit that he may not have intended
that to occur, if that indeed is the purport of his submission, cannot change the fact that by signing the workplace agreement he
did at least in relation to termination of employment alter his contract of employment.

15 For all of the above reasons I conclude that the Commission does not have the jurisdiction to deal with Mr Girdwood�s claim.
An Order now issues that his application be dismissed for want of jurisdiction.

_________

2002 WAIRC 05568
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADBURY WILLIAM GIRDWOOD, APPLICANT
v.
SURTRON TECHNOLOGIES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 15 MAY 2002
FILE NO. APPLICATION 2344 OF 2001
CITATION NO. 2002 WAIRC 05568
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Mr M. Bennett (of counsel)
Respondent Mr E. Nielsen (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Bennett (of counsel) on behalf of the applicant and Mr E. Nielsen (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05507
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY GRANT HALLIGAN, APPLICANT
v.
BAMBOO HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED WEDNESDAY, 8 MAY 2002
FILE NO. APPLICATION 1624 OF 2001
CITATION NO. 2002 WAIRC 05507
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Mr M Hynes (of counsel)
Respondent Mr E Rea (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is a claim by the applicant pursuant to s.29 (1)(b)(i) of the Industrial Relations Act 1979 (as amended) (�the Act�) that he

was unfairly dismissed by the respondent on 17 August 2001.
2 A preliminary issue was raised by the agent for the respondent that being whether the applicant was engaged as an employee or

as an independent contractor. The respondent argued that if it was found that the applicant was an independent contractor then
the respondent claims that there is no jurisdiction for the Commission to hear the application for unfair dismissal. The
respondent argued that in the event that the applicant is not found to have been an employee then a dismissal could not have
eventuated and therefore his claim lapses.

3 The respondent also argued that in the event that the Commission finds that the applicant was an employee, there was no unfair
dismissal.

4 Mr Halligan argues that he was an employee and that the termination effected on 17 August 2001 was unfair.
5 It was agreed by both parties at the outset of the hearing that both the issue of jurisdiction of the Commission to hear this

matter in relation to the employment status of Mr Halligan and the events leading to the ending of Mr Halligan working with
the respondent were to be argued at the hearing.

6 Mr Halligan relies on his testimony and that of his wife Mrs Maria Halligan in order to prove his claim. The respondent called
a director of Bamboo Holdings Pty Ltd, Mr Frank Deng to give evidence in support of the respondent�s position.
Evidence.

7 The applicant indicated that he initiated contact with Mr Deng in order to obtain employment with Bamboo Holdings Pty Ltd
in early November 2000. He approached Mr Deng by phone because he understood Mr Deng was looking to employ a
manager of two businesses in Tom Price that were run by Bamboo Holdings Pty Ltd. Those two businesses were Tom Price
Engineering and Pilbara Scaffolding.

8 Subsequent to their initial meeting Mr Halligan was employed as a manager by Bamboo Holdings Pty Ltd. At this initial
meeting in early November 2000 it was agreed between Mr Deng and Mr Halligan that he was to be the manager of the two
businesses. His remuneration was to be $35.00 per hour and on the evidence of Mr Halligan, Mr Deng expected him to work
for 10 hours per day, 5 days a week. Sick leave and annual leave was not to be paid over and above the $35.00 per hour.

9 Mr Deng requested that Mr Halligan supply an ABN number and generate invoices in order to be paid for the work he
undertook. Invoices were to be supplied to Bamboo Holdings Pty Ltd on a weekly basis. This later changed to fortnightly
invoicing. The understanding between the parties was that there would be a trial period of two months and it was Mr
Halligan�s evidence that the job would be long term if things went well between him and the respondent.

10 There was an understanding between the parties that accommodation in Tom Price was to be provided by Bamboo Holdings
Pty Ltd as well as a vehicle for both work and personal use. An airfare to Tom Price was provided to Mr Halligan along with
return airfares to Perth every four weeks.

11 There was an arrangement that any expenses Mr Halligan incurred as a result of undertaking his job as manager were to be
reimbursed and added to Mr Halligan�s weekly invoice. These expenses included incidentals such as fuel. As well as the
hourly rate that was paid to Mr Halligan, GST was included on the invoice, which was to be paid by the respondent.

12 The applicant�s role was to look for new business for the respondent, quoting for jobs, as well as managing contracts which
both Pilbara Scaffolding and Tom Price Engineering undertook. Day to day administrative duties were also undertaken. Work
involved both on-site supervision, as well as workshop supervisory duties. In particular there was a large contract with
Hamersley Iron which Mr Halligan oversaw just prior to him being terminated by the respondent.

13 Mr Halligan testified that for most of his employment things were going well with respect to his employment and a number of
initiatives which he generated occurred in relation to making the two businesses more profitable. He testified that the computer
system was upgraded and the work space he was provided with was also upgraded. He also obtained and oversaw the
Hamersley Iron contract which was a major undertaking for him personally and for the respondent.

14 Mr Halligan testified that he wore a uniform provided by the respondent and it had the name Tom Price Engineering on the
shirt and both Pilbara Scaffolding and Tom Price Engineering on the jacket. It was an expectation of the respondent that the
uniform was to be worn. A business card was also generated by the respondent for Mr Halligan, with contact details for both
Pilbara Scaffolding and Tom Price Engineering. On that business card Mr Halligan was nominated as the manager of the two
businesses.

15 As things went well during the initial trial period, Mr Halligan arranged for his wife and two of his three children to relocate to
Tom Price in early 2001. This was done with the agreement of Mr Deng. It was Mr Halligan�s understanding that the
relocation costs were to be paid by the respondent. Mr Halligan testified that he would not have relocated his wife and
uprooted his two children from school unless there was the prospect of long term work. He stated that the move did cause some
distress to his son who was not keen to move to Tom Price because he was leaving his friends for an extended period of time.

16 All utilities such as water and electricity accounts of the applicant were paid by the respondent.
17 With respect to his work, the applicant states that he liaised very closely with Mr Deng and his brother in law, Mr Ng on daily

issues. Mr Deng also assisted with liaising with clients such as Hamersley Iron.
18 Mr Halligan had ongoing dealings with a Mr KC Ong who was a consultant accountant to the respondent and who was

employed to improve the efficiency of the businesses in Tom Price.
19 With respect to business related expenses, Mr Halligan testified that he was authorised to spend only up to a limited amount of

money on his own volition and any other payments had to be recommended by Mr Ong for payment by Mr Deng.
20 Mr Halligan testified that he supplied no tools as his job was administrative and the respondent provided his place of work and

any day to day equipment that was necessary such as pens, paper and a computer.
21 The applicant did not work for others whilst working with the respondent. Indeed, Mr Halligan�s evidence was that he was a

full time employee of the respondent.
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22 Weekly invoices were generated by Mr Halligan in order for him to be paid. The invoices were under the name of M & M
Halligan which it was claimed, was a business run by Mr Halligan and his wife. The business, he claimed, was not registered.
Mr Halligan testified that he had an ABN number, as part of operating the business name. Mr Halligan did not have any
business cards in the name of M & M Halligan and did not, throughout his time of employment with the respondent, undertake
work in the name of M & M Halligan.

23 Approximately two months prior to August 2001 Mr Halligan oversaw a substantial contract with Hamersley Iron and during
this time it was his evidence that he was working a minimum of 50 hours per week, and from time to time was so busy that he
wasn�t able to return home in the evening, and slept on site. His evidence was that he was very keen to ensure that this job
went well and so he put an enormous amount of his energy into ensuring that this contract was successful.

24 At no stage, Mr Halligan maintained, were there any warnings about the quality of his work, nor was he ever made aware that
his job was in jeopardy and that he was generating insufficient contracts for the respondent.

25 Towards the beginning of August 2001 there was a dispute between the applicant and respondent over two issues. One was that
the respondent was now requiring Mr Halligan and a number of its other workers who previously had their electricity accounts
paid by Bamboo Holdings Pty Ltd to now pay their own electricity accounts. Mr Halligan testified that he was upset about this
because he believed it was contrary to the original undertaking being given by the respondent to pay the account. Further, Mr
Halligan became concerned an account for his family�s relocation to Tom Price earlier in the year was still outstanding. That
account, on Mr Halligan�s evidence, was sent to Tom Price Engineering for payment.

26 Things came to a head on 17 August 2001 when Mr Halligan contacted Mr Deng to discuss why it was that he now had to pay
his electricity accounts and why it was that the relocation expenses for his family were still outstanding. He contacted Mr Deng
who drove from Paraburdoo to have a meeting with Mr Halligan on the 17 August 2001. At the meeting there was a heated
exchange between the applicant and the respondent, which finished with Mr Deng terminating the employment of Mr Halligan.
Mr Halligan�s evidence was that he was told by Mr Deng that he could F_ off. Mr Halligan took that to mean that he was
sacked. He accordingly packed his things and went home to his house in Tom Price.

27 Evidence was given by Mr Halligan that there was a meeting between Mr Deng, Mr Halligan and Mrs Halligan some two days
later in Tom Price. Mr Deng came to the Halligan�s house in Tom Price whilst they were in the middle of packing up to return
to Perth. The parties were looking at finalising the matters in dispute between them by the respondent paying an amount of
money. However there was an outstanding issue in relation to a management plan which Mr Halligan claims he set up for the
respondent. The plan was based on a plan from another organisation which Mr Halligan had organised for the respondent and
Mr Halligan claimed that there was another copy on the computer at his former place of work. In any event Mr Deng contacted
the police to collect the management plan on that day. The plan was handed over to the police and the settlement of the agreed
sum never took place.

28 Mr Halligan received an employment separation certificate dated 31/08/2001 from the respondent claiming that a termination
was effected because the respondent could not afford to keep Mr Halligan employed (Exhibit A2).

29 Mr Halligan testified that the effect of his dismissal had been devastating on him and his family. He claimed he has suffered a
breakdown as a result of the dismissal and that he has only recently been well enough to return to work. In support of this, he
tendered Exhibit A3 which is a letter from Mr Halligan�s doctor confirming that he has been unfit for work from 11 September
2001, through to March 2002. The letter confirms that Mr Halligan had recently been undertaking casual light duties which
were assisting in his return to the workforce, albeit in a limited capacity. As at 3 April 2002, according to the letter, Mr
Halligan was certified fit for full time work, but not necessarily to undertake work at a managerial level.

30 Mr Halligan maintains that reinstatement is not practicable as he was so physically and mentally distressed by the dismissal
that he could no longer work for the respondent.

31 Mr Halligan testified that in the time since his dismissal he had worked one week for $17 per hour as a scaffolder and had
recently gained on-going work on the same rate of pay. He stated that he had been out of work for a period of 30 weeks.

32 Mrs Halligan also gave evidence for the applicant. Her evidence was that she had never been employed by the business name
of M & M Halligan and that no other employee had ever been employed by M & M Halligan. She conceded that the business
was established for taxation purposes. Mrs Halligan confirmed that on the major contract for Hamersley Iron that was
undertaken just prior to Mr Halligan finishing work with the respondent, he spent many hours on site and on occasions did not
return home. She stated that in her view the dismissal was totally unexpected as there was no warning that it was coming. Mrs
Halligan also confirmed Mr Halligan�s evidence that there was a meeting with Mr Deng some two days after the termination of
Mr Halligan at their residence in Tom Price and that an amount of money was discussed between the parties in order to settle
their dispute.

33 Mr Deng gave evidence on behalf of the respondent. He confirmed that Mr Halligan approached him for work and that there
was an agreement for the respondent to supply a house, a car and that Mr Halligan was to be paid $35.00 per hour. He claims
that employment was to be on the basis that if there was no work there would be no pay. Employment would continue as long
as there was work available. Mr Deng described this as being the customary practise of how his company operated in the North
West and how everyone involved in his business was to operate. Mr Deng indicated that the applicant was required to provide
an ABN number. He accepted that GST would be paid over and above the hourly rate of $35.00 per hour and he confirmed the
applicant was to be paid weekly. However this became fortnightly after Mr Ong was engaged to effect efficiencies with respect
to the respondent�s operations.

34 Sick leave and annual leave was not paid to Mr Halligan.
35 Mr Deng confirmed that Mr Halligan�s employment was on the basis of an indefinite contract.
36 Mr Deng claims the respondent was losing money in mid 2001 as a result of a lack of contracts being undertaken by the

respondent. However when Mr Halligan initially arrived in Tom Price it appears that the respondent was making a reasonable
amount of profit.

37 Mr Deng�s evidence was that on at least one occasion the applicant threatened him verbally.
38 He claims that from time to time issues were raised with Mr Halligan about financial losses that the respondent was suffering

and that he was concerned Mr Halligan was not gaining enough contracts for the businesses.
39 His evidence was that there was an agreement to pay Mr Halligan�s relocation costs but no specific amount was agreed to. Mr

Deng claimed that the $6,000 or more the company was being charged in order to fund the relocation was excessive and he
refused to pay the full amount.

40 His evidence was that Mr Halligan had authority to spend the respondent�s money to the extent that he chose. However his
evidence was clarified under cross examination when he stated that it was Mr Deng who signed the cheques which were
prepared and approved by Mr Dennis Ng.
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41 Mr Deng�s evidence was that he did have an ongoing input into the day to day activities of the two entities, Pilbara Scaffolding
and Tom Price Engineering and that he liaised on a regular basis with Mr Halligan with respect to various contracts.

42 Mr Deng claimed that Mr Halligan was terminated because of lack of performance, and because of the financial difficulties
that the business was suffering. He also conceded that there was a heated discussion between Mr Halligan and himself on the
17 August 2001 and arising out of that meeting Mr Halligan was terminated. He also claimed that Mr Halligan had behaved
disrespectfully to him and that was another reason for dismissing the applicant.

43 His evidence was that there was a meeting some two days after Mr Halligan left employment with the respondent and that
there was discussion about a settlement figure. However this discussion did not come to any productive finality as a result of a
dispute over the management plan that it was claimed Mr Halligan had removed from his premises.

44 His evidence was that approximately two months subsequent to Mr Halligan leaving employment with the respondent another
manager was secured in order to undertake the work that Mr Halligan was previously doing.
Findings.

45 Where there is conflict in the evidence, the Commission is required to make findings on the credibility of witnesses. Having
carefully observed the applicant during evidence in chief and cross examination I have no doubts about the truthfulness of his
story. I have not the same confidence with the evidence of Mr Deng. He prevaricated at times whilst giving his evidence, did
not answer some questions directly and once changed his position when pressed under cross examination. On this basis, where
the evidence given by Mr Halligan and Mr Deng conflicts, I prefer the evidence of Mr Halligan.

46 I find that Mr Halligan entered into an employment arrangement with Bamboo Holdings Pty Ltd to commence as a manager of
Pilbara Scaffolding and Tom Price Engineering on 6 November 2000. I am satisfied that there was a discussion prior to
commencement of that employment where it was agreed between the parties, that Mr Halligan was to be employed for
10 hours per day 5 days per week at a rate of $35.00 per hour and that amount was to be inclusive of any payment for sick
leave or annual leave.

47 I find that there was agreement between the parties that Mr Halligan was to have his accommodation paid and a vehicle
supplied. The vehicle was for both personal and work use and that his work related out of pocket and utility expenses whilst
employed at Tom Price were to be paid by the respondent.

48 I find that the respondent agreed to pay for return airfares every 4 weeks for Mr Halligan to visit his family.
49 I find that there was to be an initial period of probation whereby both parties had the opportunity to assess each other�s

suitability. I also find that after this initial period, both parties regarded Mr Halligan�s position as being long term.
50 I find that on the basis of this long term arrangement between the applicant and the respondent Mr Halligan�s wife and two

children joined him in Tom Price on 4 January 2001.
51 I find that it was a requirement of Mr Halligan�s employment that he provide an ABN number and that he be required to

generate invoices in order for him to be paid.
52 I accept the evidence of Mr Halligan that no issues were taken with the quality and standard of his work and that he worked

hard in order to fulfil his obligations to the respondent and endeavoured to ensure that the business was profitable. This was
evidenced by his commitment to the Hamersley Iron project where he stated that it was an opportunity to prove himself at a
managerial level and he made a substantial personal and professional commitment in order to do that. This commitment was
corroborated by the evidence of his wife, whose evidence I have no reason to doubt, given the direct and unhesitating manner
in which it was given.

53 I find that there was an arrangement for the respondent to pay the applicant�s relocation expenses from Bunbury to Tom Price
and it was agreed that the applicant�s family would come up to Tom Price. I find that in having the applicant�s family relocate
to Tom Price that this was a major move which caused upheaval for the applicant�s family but this only occurred once it was
clear to the applicant he had the prospects of long term work with the respondent at Tom Price. Mr Halligan was looking at
employment in Tom Price lasting approximately 5 years.
Was Mr Halligan an employee or an independent contractor?

54 Mr Halligan maintains that the totality of the employment relationship between him and the respondent was one of a contract
of service and argued that the main elements of the contract of employment with the respondent support this contention. The
applicant relies on the recent High Court authority applicable to a matter of this nature [Hollis v Vabu Pty Ltd (2001) HCA 44]

55 The respondent argues that the intention of the parties at the time of commencing a contractual relationship was one of a
contract for service not a contract of service. Further, the respondent argued that the contractual relationship was one of an
indefinite contract, subject to work continuing on the basis of contracts signed.

56 In order to determine the issue of the nature of the relationship I am required to review the character of the relationship
between the applicant and respondent. There are a number of relevant indicia to determine the nature of the relationship
between parties. The legal character of a relationship is not limited to the intention of the parties on engagement. There are a
number of significant factors which must be taken into account.
Control.

57 The right of the employer to control what the employee shall do and how the employee shall do it is a significant test in
determining the employment relationship [Stevens v Brodribb Sawmilling Co Pty Ltd (1985 � 1986) 160 CLR 16 and ABLF v
Brajkovich (1991) 71 WAIG 23].

58 On the issue of control, in this case the evidence established that�
1) Mr Halligan could not spend the respondent�s money without authority from Mr KC Ong, Mr Deng�s brother in

law Mr Ng, and Mr Deng. Also Mr Halligan had to report to these people on a range of day to day matters.
2) Mr Halligan negotiated contracts in conjunction with Mr Deng.
3) Mr Deng endeavoured to unilaterally alter Mr Halligan�s hours to 40 hours at one stage.
4) Mr Halligan could not and did not work for other businesses, as conceded by Mr Deng under cross examination.

Clearly, Mr Halligan had an obligation to work only for the respondent whilst he was in Tom Price.
5) Mr Halligan was provided with the respondent�s uniform, which was required to be worn as part of his

employment.
There was not close day to day supervision of Mr Halligan, as one would not normally expect  this of a person in a managerial
position of this nature.

59 From the above it was clear there was a significant amount of control over the applicant in relation to how he went about his
work, how he was supervised, and the extent to which the applicant was effectively bound to work for the respondent.
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Organization Test.
60 A second major element in determining the employment relationship is the organisation test. The question to determine here is

whether or not the applicant is an integral part of the business of the respondent: Stevens v Brodribb Sawmilling Co Pty Ltd (op
cit).

61 It is clear from the evidence of both Mr Halligan and Mr Deng that the applicant undertook work at the behest of the business
as supervised and co-ordinated by Mr Deng, Mr Ong and Mr Dennis Ng. Mr Halligan was provided with a fully maintained
vehicle by the respondent. He was given a business card (Exhibit A1), which described Mr Halligan as the Manager of both
Pilbara Scaffolding and Tom Price Engineering. He had a right to hire and fire workers involved with the respondent and was
initially provided with regular return air fares to visit his family after commencing work with the respondent. These elements
indicate that Mr Halligan was closely involved in the business structure of the respondent, consistent with a contract of service.
Supply of Labour.

62 Mr Halligan did not quote for the job he undertook for the respondent as a normal business operator would. Work was
undertaken on a labour only basis, as there was little if any profit margin built into the rate of pay that Mr Halligan received
after discounting sick leave and annual leave entitlements. This points to a contract of service.
Income.

63 The applicant received a regular weekly and later fortnightly income that was indistinguishable from wages. Indeed he was
paid in a manner consistent with the manner a wage earner might be subject, notwithstanding the variation in hours worked per
week, and the method of taxation.
Hours.

64 An issue was made by the respondent about Mr Halligan being able to work the hours he chose. Mr Deng at one stage sought
to limit the hours worked by Mr Halligan, and Mr Halligan claims he worked more hours than he claimed because of his
commitment to the respondent. At the end of the day I go back to my original finding that I accept the evidence of Mr Halligan
that there was an understanding at the outset that the usual hours per week would be 50, worked over 5 days, at 10 hours per
day and that from time to time Mr Halligan worked additional hours on his own volition in order to prove himself in the job.
This is consistent with a contract of service.
Taxation.

65 Mr Halligan had a taxation arrangement which is indicative of a contract for service. However, in this case Mr Halligan was
required to adopt this arrangement in order to undertake employment with the respondent.

66 With respect to the taxation arrangement it is clear that the set up was that which was required by the respondent when the
applicant commenced working for the respondent, in that;

1) the applicant was required to provide an ABN number as part of his understanding with the employer in order to
commence work.

2) the applicant had to invoice the respondent on the basis of hours worked, normally the agreed 50 hours per
week. GST was added to the invoice as an ABN number had been obtained.

Even though this arrangement is normally one associated with a contract for service, as it was an arrangement initiated by the
respondent, I do not find this factor to be decisive. Further it was a convenience for the respondent as the respondent did not
have to become involved in employee taxation issues.
Termination.

67 It was Mr Deng�s evidence that he terminated Mr Halligan on the 17 August 2001. Termination of an arrangement in this way
is not indicative of a contract for service rather it is indicative of a contact of service.
Provision of Tools / Equipment.

68 All of the equipment for Mr Halligan to undertake his work was supplied by the respondent. This is indicative of a contract of
service.
Separation Certificate.

69 Mr Halligan was issued with a separation certificate by the respondent. I accept Mr Deng�s evidence that this was for social
security purposes. I do not find this factor decisive.
Sick Leave and Annual Leave.

70 Whilst Mr Halligan was not entitled to sick or annual leave, which is indicative of a contract of service, it is also indicative of a
casual employment relationship. Therefore, I do not find this factor to be decisive.

71 There are two other matters that were raised as an issue by the respondent in the proceedings. Mr Halligan gave evidence that
when he first met with Mr Deng to discuss the contractual arrangement with the respondent, he referred to Mr Deng as �the
client.� Even though this may point to a contract for service, I do not find this use of terminology to be significant as Mr
Halligan consistently maintained under cross examination that, even though he had an ABN number and levied GST on his
invoice, he regarded himself as an employee, as explained to him by his accountant. Reference was also made to the issue of
Mr Halligan providing �Managerial Services�. I regard this issue as one of nomenclature which therefore is not determinative
of the employment relationship.

72 Having considered the relevant authorities and after carefully reviewing the way in which Mr Halligan worked for the
respondent, I conclude that the most significant elements of the employment relationship point to a contract of service. I am
aware that some of the indicia point to a contract for service, however, these elements do not outweigh the indicia pointing to a
contract of service.

73 I therefore conclude that given the above, even though some indicia point to a contract for service, on balance I find that Mr
Halligan was an employee of the respondent who was engaged under a contract of service.
I now turn to the issue of the Unfair Dismissal.

74 At a meeting on 17 August 2001 both parties conceded that Mr Deng terminated the employment relationship between Mr
Halligan and the respondent. The applicant claims that the issue of non payment of the electricity account and his relocation
expenses was contrary to undertakings given by the respondent. He therefore arranged to meet with Mr Deng to discuss this.
Mr Halligan was frustrated by Mr Deng breaching an understanding between the parties.

75 On the other hand the respondent claims that electricity accounts now had to be paid by the respondent�s workers because
losses were being experienced by the respondent. Further Mr Deng claimed that he was concerned about the excessive costs of
the relocation expenses for Mr Halligan. Mr Deng also claims that there was an issue with respect to lack of work. However it
does not appear from his evidence that it was raised at the meeting on the 17 August 2001.
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76 Mr Deng also maintained that Mr Halligan was disrespectful to him and had previously threatened Mr Deng verbally.
However, this was never put to Mr Halligan in cross examination consequently, I disregard this evidence on the basis of the
rule in Browne v Dunn (1894) 6 R 67.

77 I have already stated that where the evidence of Mr Halligan and Mr Deng conflicts, I prefer the evidence of Mr Halligan. I
find that effectively what occurred on 17 August 2001 was that Mr Halligan was dismissed without notice by Mr Deng with
Mr Halligan being told by Mr Deng to F___ off. I accept that there was a heated discussion over the non payment of Mr
Halligan�s electricity account and relocation expenses, which led to Mr Deng ending the contract of employment without
notice. I find that no issue was put to Mr Halligan at the meeting with Mr Deng in regard to lack of work of the respondent, or
of rudeness on the part of Mr Halligan to Mr Deng, which Mr Deng relies on to justify the ending of the contract of
employment.

78 No evidence was put before the Commission by the respondent in order to justify this dismissal apart from some references to
lack of work and insubordination which was not supported by corroborating evidence. Even though there was a heated
argument between Mr Deng and Mr Halligan, I do not find that there was conduct on the part of Mr Halligan serious enough to
warrant any dismissal. I find that there was no basis at all for the termination of Mr Halligan.

 Conclusion
79 In all of the circumstances, having regard to the findings I have made and the applicable legal principles, I am of the view that

Mr Halligan was unfairly dismissed.
80 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that

an order for re-instatement would be impracticable.
81 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia

Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence, I
am satisfied the applicant took reasonable steps to mitigate his loss even though he was medically unfit for work for some
time. In the event, Mr Halligan obtained employment sooner than his doctor expected.

82 Having regard to all of the circumstance of the case I conclude that the applicant should be compensated for his loss to the
fullest extent possible, subject to the cap in s.23A(4) of the Act.

83 I am persuaded that Mr Halligan, on the balance of probabilities, had the prospect of ongoing employment for some time with
the respondent, as the two businesses that Mr Halligan was manager of, continue to operate. Mr Halligan�s position has been
filled since he was terminated, thus giving support to my view of ongoing employment opportunity for Mr Halligan.

84 Mr Halligan earned $1,750 per week based on his evidence of working a 50 hour week at $35 per hour. Annually this amounts
to $91,000. Mr Halligan testified that he worked one week in February for $646 per week and currently has ongoing work
earning $646 per week since 25 March 2002.

85 Mr Halligan�s evidence is that he has not worked for 30 weeks in total since the dismissal and that he was too ill to consider
working until February 2002.
I find Mr Halligan�s losses to be the following�

1) Lost wages for 24 months (in my view a reasonable time after his dismissal in August 2001, to have worked for the
respondent)

1st year � 22 weeks @ $1,104  = $24,288
2nd year � 52 weeks @ $1,104  = $57,408
TOTAL: $81,696

[The $1,104 being the difference between $1,750 and current earnings of $646 week]
2) In addition the Commission is to assess injury. In Mr Halligan�s case I find that the dismissal has had a devastating

impact on Mr Halligan. His evidence was that he suffered a nervous breakdown as a result of him losing his position
with the respondent. He has not been well enough to work for a considerable period of time because of this
breakdown, and his family relationships have suffered. Mr Halligan also had to endure the inconvenience and expense
of relocation back to Bunbury. In the circumstances, it is reasonable that a sum of $3,000 for injury be awarded.

86 The sums that I have identified as being lost total more than the equivalent of six month�s remuneration. As s.23A of the Act
caps the awarding of compensation at six month�s remuneration, I therefore order that an amount equivalent to 6 month�s
remuneration be paid to Mr Halligan, being $45,500. Orders that the applicant was unfairly dismissed and that he be paid
compensation in the sum of $45,500 will issue.

_________

2002 WAIRC 05550
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY GRANT HALLIGAN, APPLICANT
v.
BAMBOO HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 13 MAY 2002
FILE NO/S. APPLICATION 1624 OF 2001
CITATION NO. 2002 WAIRC 05550
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M Hynes (of counsel) on behalf of the applicant and Mr E Rea (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1 DELARES THAT Murray Grant Halligan was an employee of the respondent;
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2 DECLARES THAT the dismissal of Mr Halligan by the respondent was unfair and that reinstatement is
impracticable;

3 ORDERS the respondent to pay Mr Halligan compensation in the sum of $45,500.00 gross by the close of
business on Friday 17 May 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2002 WAIRC 05629
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JOHN HINKLEY, APPLICANT
v.
EUREST (AUSTRALIA) CATERING & SERVICES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 17 MAY 2002
FILE NO/S. APPLICATION 279 OF 2002
CITATION NO. 2002 WAIRC 05629
_________________________________________________________________________________________________________

Result Application for costs granted
Representation
Applicant Mr W McKenzie of Counsel
Respondent Mr G Escott
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 The abovementioned matter came on for hearing in Kalgoorlie on 17 May 2002, at which time there was an oral application by
the respondent to have the matter adjourned due to the unavailability of the respondent�s witnesses. Counsel for the applicant
opposed the adjournment application. The applicant was ready to proceed and had travelled to Kalgoorlie from Perth by car
with his witness. The applicant also complained that the respondent had not attended at conference and had shown little regard
for the hearing of this matter by failing to respond to correspondence from the applicant�s counsel since the conference.

2 The applicant sought compensation, and if successful, would have the award of that remedy delayed. The applicant would also
have to travel again to Kalgoorlie and to possibly miss some coursework related to his studies. The respondent in turn, if the
matter were not adjourned, could present no evidence in their defence, particularly as the supervisor concerned was presently
in a remote locality and not contactable. This would obviously severely limit their capacity to counter the application.

3 Matters in this jurisdiction should be treated expeditiously. However, in my view the injustice to the respondent was greater
and an adjournment was granted (Myers v Myers 69 WAR 19). The considerable inconvenience caused to the applicant could
at least in part be remedied by an award of costs. I should note that the Commission was not advised by the respondent as to
when or if the supervisor was advised of the hearing, or if any attempts had been made to contact her. Mr Escott for the
respondent was simply not instructed on any issues by the respondent except to front up and ask for an adjournment because
two witnesses for the respondent were not in Kalgoorlie. There is no information as to whether they were ever alerted to the
hearing.

4 The applicant applied for an order for costs to cover travel and meal costs for the applicant and his witness. The applicant
sought travel expenses from Perth to Kalgoorlie return of 43.5 cents per kilometre multiplied by 1200 kilometres being
$522.00. The applicant and witness travelled together by car. He also sought living expenses of $50.00 per day per person
being $200.00. The total costs sought were $722.00. Mr Escott for the respondent conceded that the amount of costs sought
were reasonable. In simple terms the conduct of the respondent to date warrants an order for costs, in the terms sought, for the
proceedings today.

5 The background is that the application alleging unfair dismissal was filed in the Commission on 15 February 2002. The
Commission advised the parties on 28 March 2002 that the matter would be listed for a conciliation conference in Kalgoorlie
on 16 April 2002.

6 On 15 April 2002 the respondent�s agent wrote to the Commission in the following terms�
�The Respondent to the above matter has instructed CCI to request that the above conference be adjourned to allow it
more time to give us instructions to act on its behalf. The writer accordingly seeks that the conference be adjourned for at
least another week.�

7 On the same day the Commission contacted the respondent�s agent and advised that the matter would be proceeding in
conference on 16 April 2002. There had been adequate time for the respondent to prepare for a conciliation conference. Whilst
the Commission may seek to ensure that matters are listed at times convenient to both parties, this cannot always be achieved,
particularly for matters on circuit. Needless to say this aim is considerably harder to achieve when late requests for rearranging
dates are received.

8 The respondent�s agent advised the Commission that both parties agreed that there could be no agreement; hence the matter
should be referred to hearing and there would be no appearance on behalf of the respondent at conference.

9 At conference on 16 April 2002 the applicant sought a settlement but in the absence of the respondent asked that the matter be
referred to hearing. The Commission referred the matter and instructed the applicant to contact the respondent. The parties
were subsequently advised on 17 April 2002 that the matter would be heard in Kalgoorlie on 17 May 2002.

10 On 26 April 2002 the respondent filed their notice of answer and counter proposal.
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11 On 14 May 2002 the Commission received from the applicant a facsimile requesting a copy of the notice of answer and
counter proposal and expressing concerns about delay by the respondent.

12 On the same day the Commission was copied a facsimile on behalf of the respondent, addressed to the applicant in the
following terms�

�We write to you about the scheduled hearing on 17 May 2002 in Kalgoorlie.
Our client has instructed us that its principal witness in this matter is currently in an extremely remote part of the State
and communication with this site is difficult.
Another witness is currently in East Timor and is not expected to return to Perth until 4 June 2002.
In the circumstances we are asked to seek your client�s agreement to adjourn the hearing date until after 6 June 2002.
Your urgent response to this request is awaited.�

13 The Commission contacted counsel for the applicant on 15 May 2002 regarding this correspondence and was advised that the
applicant opposed an adjournment of the matter.  The Commission advised the respondent that the matter was to be heard on
Friday 17 May 2002 in Kalgoorlie and any applications to be made would be heard on that day. The respondent was
unprepared to have the matter heard on that day and I consider had shown little attention to the matter.

14 The general policy in industrial jurisdictions is that costs ought not to be awarded except in extreme cases (Denise Brailey v
Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27). Having regard to s26 of the Act, and having regard for the
respondent�s inaction on this application and the inconvenience and expense caused to the applicant through no fault on his
part I have no difficulty in awarding the costs sought, which the respondent agrees are reasonable in their amount (see also
Adam William McConkey v M & A�s of Denmark 81 WAIG 1561 @ 1563).

_________

2002 WAIRC 05677
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JOHN HINKLEY, APPLICANT
v.
EUREST (AUSTRALIA) CATERING & SERVICES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 4 JUNE 2002
FILE NO. APPLICATION 279 OF 2002
CITATION NO. 2002 WAIRC 05677
_________________________________________________________________________________________________________

Result Application for costs granted
Representation
Applicant Mr W McKenzie of Counsel
Respondent Mr G Escott
_________________________________________________________________________________________________________

Order
HAVING heard Mr W McKenzie, of counsel on behalf of the applicant and Mr G Escott on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the said respondent do hereby pay, as and by way of costs, the amount of $722.00, within 7 days to Mr Ronald
John Hinkley.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 05628
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARISSA JAYNE HRIBAR, APPLICANT
v.
DOUG MILLAR - MILLAR MANAGEMENT SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 239 OF 2002
CITATION NO. 2002 WAIRC 05628
_________________________________________________________________________________________________________

Result Interlocutory application dismissed.
Representation
Applicant Mr B. Stokes (as agent)
Respondent No appearance
_________________________________________________________________________________________________________
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Reasons for Decision � Interlocutory matters
1 The substantive matter before the Commission, a claim by Ms Hribar that she has been harshly, oppressively or unfairly

dismissed, is listed for hearing on 13 June 2002. This decision concerns the application lodged on 30 April 2002 by Ms
Hribar�s agent for�

�Regulation 81 Order for particulars of response be provided within 10 days of the Order.�
2 The fact of the matter, as the record shows, and as the Notice of Application itself shows, is that the respondent to this matter,

Doug Millar � Millar Management Services, has not filed a Notice of Answer to Ms Hribar�s claim as he is required to do if he
opposes it. For that matter, neither was the respondent present or represented at the conference which was held on 9 April
2002. On that day, a person called �Sue� telephoned from Mr Millar�s office and stated that Mr Millar was ill. Nevertheless,
there has not been any contact from Mr Millar since that time, and Mr Millar has not attended at the hearing of this matter on
22 May 2002 even though a Notice of Hearing was posted to him.

3 Nevertheless, the present application for an Order requiring Mr Millar to provide Further and Better Particulars of an answer
that he has not filed is a nonsense. The application for such an Order is therefore dismissed. Indeed, it should not have been
made.

4 The intent, as the Commission understands it, of the present application was to take steps to ensure that Ms Hribar is not
surprised on 13 June 2002 by the respondent appearing and raising issues of which she has had no notice. If that occurred, Ms
Hribar would be placed at a disadvantage and it may, depending upon the circumstances, warrant the hearing being adjourned
to allow her an opportunity to consider and reply to those issues. That necessarily should be avoided and if that did occur it is
likely that an adjournment would only be granted upon the respondent meeting the costs of the adjournment which would then
be incurred by Ms Hribar.

5 What is more likely to occur in such a circumstance is that the respondent�s non compliance with the Regulations will mean
that if the respondent does appear on 13 June 2002 he shall be heard only in response to the matters raised in Ms Hribar�s
Notice of Application and not be permitted to go outside those matters.

6 For the above reasons the application for an Order pursuant to Regulation 81 is hereby dismissed.

_________

2002 WAIRC 05626
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARISSA JAYNE HRIBAR, APPLICANT
v.
DOUG MILLAR - MILLAR MANAGEMENT SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 239 OF 2002
CITATION NO. 2002 WAIRC 05626
_________________________________________________________________________________________________________

Result Interlocutory matters dismissed.
Representation
Applicant Mr B. Stokes (as agent)
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. Stokes (as agent) on behalf of the applicant and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application of 30 April 2002 for an Order pursuant to Regulation 81 is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05492
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
GUDA GUDA ABORIGINAL CORPORATION, RESPONDENT
DOUGLAS JOHN JACKSON, APPLICANT
v.
WARRAYU ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO/S. APPLICATIONS 431 of 2000 and 432 of 2000
CITATION NO. 2002 WAIRC 05492
_________________________________________________________________________________________________________
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Result Applications for contractual benefits allowed in part. Respondents ordered to pay the Applicant
$4,724.45 each.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 These are applications made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Douglas John Jackson (�the

Applicant�) claims that he is owed benefits to which he is entitled under a contract of employment, not being benefits under an
award or order. The Applicant was employed from 18 June 1998 as a Work Supervisor to carry out building and construction
work for the Guda Guda and Warrayu Aboriginal Corporations (�the Respondents�) in Wyndham. The Applicant was engaged
to carry out project work for a specific project funded by the then State Ministry of Housing through the Aboriginal Housing
Board.

Background
2 The Applicant was employed to work for the Respondents pursuant to a written employment agreement executed by the

Applicant and the Respondents by its Chairpersons. Pursuant to the terms of his written contract of employment 50% of his
salary was paid by the Warrayu Aboriginal Corporation and 50% was paid by the Guda Guda Aboriginal Corporation. When
the Applicant was engaged he resided in Queensland. It was agreed that his contract would commence on 18 June 1998. That
was the first day that he left Queensland. He was paid salary whilst he travelled to Wyndham in his vehicle. He was also paid
expenses such as accommodation and petrol for the journey.

3 The Applicant contends that the project came to an end in early August 1999. The Applicant says that the Respondents agreed
that he could depart Wyndham on Thursday 12 August 1999 and be paid to travel back to his home in Queensland. In
particular the Applicant contends that it was agreed he would be paid wages until 18 August 1999, together with five days
accommodation at $150.00 per day and $650.00 in fuel expenses. The Applicant says that the Respondents also expressly
agreed to pay him for two days he worked on weekends. The Applicant also makes a claim for an underpayment of wages for
the period from 19 June 1999 to 18 August 1999, petty cash and mobile phone expenses, superannuation of 6% due on unpaid
entitlements and 10 days pay as compassionate leave.

4 In a revised schedule provided to the Commission at the hearing on the basis that the Respondents paid 50% each of his salary,
the Applicant made the following claim for payment against of each of the Respondents�

Amount Particulars
1,057.70 Approved application for compassionate leave of 10 days during the period of December

1998 and January 1999 as per clause 12.1 of agreement of employment
1,057.70 Approved Wages for the period 5th August 1999 to 18th August 1999 as per clause 5.1 to 5.5 of

agreement of employment
1,904.82 Approved unpaid annual leave entitlements of 114.951923 hours for the period 19th June 1998 to

18th August 1999 as per clause 10.1 to 10.8 and 11
317.31 Approved unpaid sick leave for the period 15th to 21st April 1999 as per clause 22.1 of

agreement of employment
348.92 Wage increase entitlements for the period 19th June to 18th August 1999 as per clause 5.1 of

agreement of employment
700.00 Accommodation and fuel entitlements as per approved agreement of 11th August 1999
211.54 Wages [accrued hours] as per approved agreement of 11th August 1999
318.05 Petty cash and mobile phone expenses accrued for the period 13th July to 18th August 1999
293.88 Superannuation of 6% due on unpaid entitlements as per clause 16 of agreement of employment

Total $6,209.92
5 The total quantum of the Applicant�s claim is $12,419.84 or $6,209.92 against each Respondent.
The Applicant�s Employment Agreement
6 The material terms of the Applicant�s written contract of employment were as follows�

�1. Availability of Funding
All terms of this Agreement with the exception of those dealing with Annual Leave, Sick Leave and Long
Service Leave entitlements and Workers� Compensation are subject to the availability of funding for the
position.

2. Length of Agreement
2.1 This agreement is for a term commencing

on: FRIDAY 19 JUNE 1998
and expiring on: FRIDAY 18 JUNE 1999

2.2 This Agreement may be terminated by the employer by giving to the employee not less than 14 days
notice in writing, if the funding for this position and or the MSP funding has ceased. The terms of this
contract will run from the commence date to the expiring date, unless the other terms, in regards to
termination, are invoked and at which time due process will take place in accordance with the set
procedure and natural justice.

2.3 If employment is not terminated on the date of expiry of the current term the terms and conditions of
the Agreement shall be assumed to extend for another period of twelve month.

5. Salary
5.1 The employee will be granted a pay rise of 3%, based on the initial gross salary and then 3% there

after on each subsequent year, or until changed by the Warrayu/Guda Guda Committees.
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5.2 The salary for this year of employment in this case is $52,316.
�
5.5 Salary increments will be granted subject to the Availability of Funding (refer to Condition 1).

Increments are subject to the Management Committees approval, as to the size of the increment. The
increment should be 3% of the initial gross salary and 3% there after or as the Community directs.

7. Overtime
7.1 No overtime will be paid for hours worked over the total 37 ½ hours for five days from Monday to

Friday.
8. Time in Lieu

Generally, time in lieu can be accumulated up to 10 hours and shall be taken at a time mutually agreed to by the
employee and employer within 4 weeks. Where the employee has accrued 10 hours time in lieu, no further time
in lieu shall be worked until that time in lieu is taken in whole or in part. Exceptions to this can be negotiated
with the employer.

10. Annual Leave
10.1 Annual leave shall accrue at the rate of one week for every three months worked.
�
10.8 A loading of 17.5% shall be paid on 20 days of annual leave pay.

11. Annual Leave for The North West
The employee is entitled to 5 weeks leave per annum.

12. Compassionate Leave
12.1 Subject to the discretion of the employer an employee shall be entitled to up to five days leave in any

twelve month period of employment without loss of pay in the event of pressing personal
considerations including funerals. Additional compassionate leave is at the discretion of the employer.

12.2 An application for leave must be made in writing.
13. Leave Without Pay

17.1 Leave without pay is subject to the discretion of the employer and may be provided for a period of up
to 12 months provided it will not unreasonably affect the operation of the service.

17.2 An application for leave must be made in writing.
16. Superannuation

The employer will be responsible for payment of superannuation at the advised by the Australian Taxation
Office (6% in 1996/97). Superannuation will be paid to the superannuation scheme of the employee�s choice or
the Australian Taxation Office.

20. Resignation
The employee shall give 14 days notice in writing to the employer of their intent to resign from employment.�

The Respondents� Answer and Counter Proposal
7 The Respondents oppose the Applicant�s claims as follows�

(a) Compassionate Leave
The Respondents claim that the Applicant never made an application for compassionate leave. Accordingly, it is argued
that the Applicant is not entitled to be paid for compassionate leave.
(b) Outstanding Salary Payments and Payment in Lieu of Notice Period
The Respondents concede that the Applicant is entitled to be paid his salary for the period from 5 August 1999 to
12 August 1999. However, the Respondents say that the Applicant is not entitled to be paid for the period from 13 August
1999 until 18 August 1999 as the Applicant�s employment ceased on 12 August 1999.
(c) Accrued Annual Leave Entitlements
The Respondents admit that the Applicant is entitled to outstanding accrued annual leave payments pursuant to his
contract of employment. The Respondents say that the Applicant is due 10.5 days of annual leave including a 17.5% leave
loading entitlement, being an amount $1,299.38 as accrued annual leave. The Respondents argue that the Applicant was
absent without being on paid leave during his employment with the Respondents for a period of 9 weeks during
December 1998 and April 1999. The Respondents maintain in their Notice of Answer and Counter Proposal that this
leave was unapproved and disadvantaged the Respondents. However the latter point was not pursued at the hearing. The
Respondents says that they calculate that the Applicant is only entitled to 10.5 days annual leave at the time his
employment on 12 August 1999 ceased because during periods of unpaid leave he was not entitled to accrue annual leave,
pursuant to Section 23 of the Minimum Conditions of Employment Act 1993.
(d) Sick Leave
The Respondents say that the Applicant was paid two days sick leave in the period 15 April to 21 April 1999 but there are
three days in that period that he was not paid as the Applicant failed to produce a medical certificate for those days.
Accordingly it is argued he is not entitled to be paid as he failed to provide evidence that would satisfy a reasonable
person of the entitlement to sick leave within the meaning of Section 22 of the Minimum Conditions of Employment Act
1993.
(e) Wage Increase Entitlements
The Respondents say that the Applicant was not entitled to the 3% wage increase on 19 June 1999. Although the
Respondent concedes that the Applicant�s contract of employment entitled him to a pay increase upon the completion of
12 months employment, due to the unpaid leave the Applicant took during December 1998 and April 1999 the Applicant
was only employed for 51 weeks. Accordingly, it is argued the Applicant is not entitled to the salary increase claimed.
Alternatively the Respondents argue that if the Applicant is entitled to the 3% wage increase he is only entitled to a wage
increase from 21 June 1998 to 12 August 1999.
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(f) Travel Expenses � Accommodation and Fuel Entitlements
The Respondents say that any agreement made between the Applicant and the Chairpersons of the Respondents for travel
expenses was rescinded. Further the Respondents say that the Applicant was paid an amount of $1,256.00 collectively by
the Respondents to relocate the Applicant�s possessions to Maroochydore in Queensland.
(g) Wages Accrued Hours � Time Off In Lieu
The Respondents say no right or entitlement arises under the contract of employment to payment for time in lieu that was
not taken prior to the Applicant�s employment coming to an end. Further it is contended the Applicant did not accrue any
time in lieu and is not entitled to payment.
(h) Petty Cash and Mobile Phone Expenses
The Respondents say that the Applicant failed to comply with the Respondents� procedures to make a claim for
reimbursement of petty cash expenses. They say that invoices and receipts must support a written claim. Further in
relation to the mobile phone, the Respondents say that, except on one occasion he was in Perth, it was not a term and
condition of the Applicant�s employment that he was entitled to be reimbursed for any mobile telephone calls.

8 The Respondents also claim that in the event the Commission makes an order for any of the amounts claimed that there should
be a set off of the following amounts�

(a) The Respondents say the Applicant had his personal vehicle serviced at the expense of the Respondents. Each
Respondent claims an amount of $607.49 or a total amount of $1214.98 paid to Branko BP Motors for servicing
the Applicant�s vehicle.

(b) Whilst employed the Applicant was housed at a Homeswest home in Wyndham. Upon vacating the premises the
Respondents say the Applicant created a debt of $568.50 to Homeswest that was paid by the Respondents.
Accordingly, each Respondent claims a set off of the amount paid to Homeswest being $284.25 each.

(c) It is also claimed that the Applicant failed to make a payment to the Water Corporation prior to vacating his
residence in the sum of $149.35. The Respondents paid the outstanding debt and each claim an amount of
$74.68.

(d) The Respondents also claim as a set off relocation costs for the Applicant�s possessions of $1,256.00 or
$628.00 each.

(e) The Warrayu Aboriginal Corporation also claims that the Applicant purchased with the Respondent�s funds a
Hewlett Packard computer from the Applicant and upon termination the Applicant took the computer to
Queensland promising to undertake repairs and maintenance. At the date of the hearing the Applicant had not
returned the computer which was purchased at a cost of $4,990.00 to the Warrayu Aboriginal Corporation.
Allowing for depreciation of one year the Warrayu Aboriginal Corporation claims the replacement cost of the
computer at $3,500.00.

The Applicant�s Evidence
9 The Applicant testified that when he first arrived in Wyndham he went into the Joorook Ngarni office in Wyndham and

introduced himself. Joorook Ngarni is an Aboriginal Corporation that provides administrative services to the Respondents. The
Applicant was told there was a house available in Dorrigo Street, Wyndham that he could live in. When he inspected the house
he found an overgrown jungle, the house completely littered with rubbish including faeces and broken furniture and beer
bottles. He advised Joorook Ngarni that the condition of the house was unacceptable and uninhabitable. He took up
accommodation in the Wyndham Hotel for a short period of time whilst he cleaned up the house. The Respondents paid for his
accommodation at the hotel whilst the house was cleaned.

10 The Applicant said that when he left Queensland in June 1998 he knew his mother had terminal cancer so he advised the
Respondents that sometime during the final days of her life he would be required to return to Queensland. The Applicant
testified that in early November 1998 he gave the Chairperson of each of the Respondents a document requesting approval to
take compassionate leave. In a copy of an unsigned memorandum to the Respondents� Chairpersons the Applicant stated as
follows�

�To: The Chairpersons Guda Guda & Warrayu Aboriginal Corporation
From: Doug Jackson
CC: Tony Sibosado
Date: Wednesday, November 4, 1998
Re: Compassionate Leave
As advised my mother has terminal cancer and shortly I will be required to return to Queensland to be with her, I request
your approval to take leave on the above grounds.�

The Applicant testified that he faxed a copy of the memorandum to Mr Tony Sibosado, a Ministry of Housing Project Officer,
who was in charge of the administration of the Respondents� project. The Applicant said he then travelled to Brisbane from
Wyndham on 16 November 1998 and returned on 13 January 1999. Whilst away the Applicant was paid two weeks� annual
leave.

11 The Applicant also testified that during the currency of his employment it was agreed by each of the Respondent Chairpersons
and the Ministry of Housing that he would use his own vehicle for work and he would be paid for fuel and maintenance costs
associated with the works program. In early March 1999 the Applicant was asked by Mr John Hoskin, Financial Control
Officer for Management Support Programs within the Aboriginal Housing Infrastructure Unit of the Aboriginal Housing
Directorate in the Ministry of Housing, to provide a list of the vehicle registration numbers for the project for which expenses
such as fuel, oil, services and maintenance, parts and labour were paid by the Respondents. On 21 March 1999 the Applicant
sent to Mr Hoskin a memorandum signed by him and one of the Chairpersons, Ms Jean Layland, the Chairperson of the
Warrayu Aboriginal Corporation advising there were three vehicles for which these expenses were paid by the Respondents.
He identified the vehicles by registration numbers. One of the registration numbers was the registration number of the vehicle
owned by the Applicant.

12 The Applicant testified that the project began winding down from the end of June 1999 and that he had discussions with
community members as to when the project was going to finish. On 11 August 1999 he spoke to the two Chairpersons of the
Respondents and advised that he would be leaving on 12 August 1999. He provided them with a Memorandum which they
both signed. The memorandum stated as follows�

�To: Accounts
From: Doug Jackson
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CC: Chairpersons Guda Guda & Warrayu Aboriginal Corporations
Date: Wednesday, August 11, 1999
Re: Termination pays and travel expenses
As advised I will be departing Wyndham at lunch time on Thursday 12 August 1999 and travelling back to my place of
employment in Queensland.
I expect to arrive in Queensland by Wednesday 18th August 1999 at which time my contract of employment will
terminate.
Please ensure the following payments are available for collection at 10am 12/08/99
• Five days accommodation entitlements @ $150.00 per day
• Five days pay while travelling to Queensland
• $650.00 fuel expenses
• Two days accrued flex leave
• Three days leave entitlements for Christmas 1998
• Termination payment as per employment agreement (note please ensure that no rental deductions are made from

this payment and that previous deductions from holidays pays are reimbursed)
Should you have any queries please contact the writer, thank you.�

13 This Memorandum was sent by facsimile to Mr Sibosado who noted on the memorandum that the payments were approved.
The Applicant testified that he was not paid in accordance with the agreement. Nor was he paid salary from 5 August 1999.
The Applicant said he did not receive any payment for pro rata annual leave upon termination. He says he should have been
paid 114.951923 hours pay for accrued annual leave. How he reached this figure is not clear. The Applicant testified he
worked a 37.5 hour week. Pursuant to his contract of employment he was entitled to five weeks� annual leave per year. He said
he was paid two weeks� annual leave in November 1998. Further that he was paid a further thirty hours� annual leave in April
1999. The Applicant claims that he worked sixty-one weeks from the commencement of his employment until his employment
was terminated. Accordingly the Applicant says he was employed for one year and five weeks. Based on a 37.5 hour week and
if the Applicant�s argument in relation to his length of service is accepted, the Applicant appears to be entitled to five weeks
and 32.63 hours of annual leave. He was paid for two weeks and 30 hours annual leave. Accordingly the Applicant�s claim
appears to be that he is entitled to be paid three weeks, and 2.63 hours pay as accrued annual leave.

14 The Applicant also makes a claim for payment for three days� sick leave. The Applicant testified that he went to Queensland
on 29 March 1999 and remained there until 23 April 1999. The Applicant�s claim for sick leave set out in his schedule is that
he was sick from 15 to 21 April 1999. It is common ground that the Applicant was paid for two days� sick leave. The
Applicant produced a copy of medical certificate from a Doctor James Sheil issued on 21 June 2000. The medical certificate
states that the Applicant was seen at the Maroochydore 7 Day Medical Centre on 24 April 1999. The certificate states that he
was considered unfit for work from 22 April 1999 until 24 April 1999. The certificate also states that he was earlier provided
with a medical certificate for this period on 17 June 1999 and on 4 September 1999. The Applicant said that the certificates
which were issued earlier were not received by him, that they were lost by the Medical Practice.

15 As to the claim for wages for accrued hours worked, the Applicant testified that in order to complete the works by a set date he
had to work two days on two separate weekends being one day on each weekend towards the end of the program. When cross-
examined in relation to this issue the Applicant conceded that pursuant to Clause 7 of his contract he was not entitled to be paid
overtime but he could take time in lieu for extra hours worked.

16 As to the claim for compassionate leave it was put to the Applicant that to be paid the claim would have had to have been
approved by Ms Suzanne Farmer, the accountant employed by Joorook Ngarni Aboriginal Corporation, as he was responsible
to Ms Farmer. The Applicant denied that that was the case that as far as he was aware Joorook Ngarni were only providing
financial administration for the project and that he was only responsible and answerable to the Respondents.

17 As to the claim for reimbursement of petty cash and mobile phone expenses the Applicant testified that an agreement between
the Respondent Chairpersons and the Ministry of Housing had been reached that he be compensated for any work related
expenses where he paid for the items himself. He said that the procedure was that he would accumulate expenses every month
or so and then produce those to Joorook Ngarni for processing. The Applicant says he is owed a total amount of $318.05 from
each community for the following�

(a) Mobile telephone calls totalling $246.67 and $232.50 in two Telstra accounts for the periods 18 June 1999 to
17 July 1999 and 18 July 1999 to 17 August 1999. The Applicant produced Telstra accounts in the name of a
business owned by him and trading as International Training Consultants. The Applicant tendered into evidence
the telephone accounts which have marked the calls which were not related to his employment with the
Respondents.

(b) The Applicant also claims reimbursement for cost of developing film which he says are for photographs he took
of the project and sent to the Ministry of Housing. He produced MasterCard receipts from Shop 10 Kununurra
Shopping Centre in the amount of $66.00 and $29.00. He also produced a MasterCard receipt for Kununurra
Pharmacy in the amount of $93.60 and $19.00. None of those MasterCard receipts state on their face the nature
of the goods or services provided.

(c) The Applicant also produced a receipt for $20.00 for Ansett Airfreight which he says was the cost of an airbag
to send the photographs to the Ministry of Housing in Perth. Attached to those receipts were two receipts from
Kununurra Amcal Pharmacy which indicated on two occasions the Applicant paid for 24 double prints at a cost
of $19.00 on each occasion.

18 The Applicant testified he could not locate the original receipts for the photos which were processed, other than Kununurra
Amcal Pharmacy receipts. He said that he had previously provided the receipts to Ms Farmer.

19 It was put to the Applicant that he did not have the authority of the Respondents to use his personal mobile phone for work
purposes. It was also put to the Applicant that these were calls used for other employment with his business International
Training Consultants. The Applicant denied that he was employed by anyone else during the currency of his employment by
the Respondents. In particular he said that he did not do any work for International Training Consultants whilst he was engaged
by the Respondents. He said that all the calls claimed were work related phone calls and that the Respondents had paid all
previous requests for payment of mobile telephone accounts.

20 It was also put to the Applicant that he resigned on 12 August 1999 without giving two weeks� notice as required by his
contract of employment as the project had not been completed.  It was also put to the Applicant that he was seeking to leave
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the project, not because the project was finishing but because in July 1999 the Ministry of Housing began raising serious
questions about a conflict of interest that he had in respect of the tendering of a job to build accommodation. The Applicant
denied that this was the case and said that he had completed the project and had conducted an asset register of the project and
an asset register of the furniture and other items in the Homeswest house he was living in. It was also put to the Applicant that
on 12 August 1999 he went in to the office of Joorook Ngarni, saw Ms Farmer, threw papers at her and told her �I am out of
here. I want these paid�. The Applicant said in response that he went to the office on a number of occasions on that day to
collect his pay. On the last occasion he was informed by Ms Farmer he would not be paid that day. He said he became very
angry and he threw a couple of books that he had in his hand at the wall because he was frustrated by Ms Farmer and the
administration of Joorook Ngarni.

21 As to the computer the Applicant conceded that he had sold a computer to the Warrayu Aboriginal Corporation. He said that
when he left Wyndham the computer was not working so he obtained permission from Ms Layland, the Chairperson of
Warrayu Aboriginal Corporation, to take the computer tower back to Queensland and to have it repaired. He said the monitor,
keyboard and other accessories were left at the house in Dorrigo Street in Wyndham. He provided Ms Layland with a letter
that she signed. The letter stated�

�Dear Jean
I am advising that the computer you purchased from ITC currently has programs and information subject to copyright
laws on disc and that I will need to take the computer to Queensland to download the programs and information. As well,
there is a minor glitch in the system somewhere and it is necessary to return to the place of purchase to have this fixed.
It will be returned to you as soon as repairs and downloading and irrelevant files can be deleted.
I envisage this should take no more than three weeks from when I arrive in Queensland.
Yours faithfully
Doug Jackson�

22 The Applicant said that some of the RAM memory of the computer had burnt out and when he had it repaired in Queensland
he was informed that the damage had occurred because of extreme conditions in Wyndham. He said the repairs cost him
approximately $165.00. He said he had not returned the computer tower to the community because he said he had not been
paid his salary and other entitlements and he had not been paid for the computer repairs. He said he had no need for the
computer because he had about eight computers of his own. He said if Joorook Ngarni had paid him then he would have sent
the computer back.

23 Mr Anthony Sibosado gave sworn evidence by use of a teleconference facility. He testified that he was employed in 1998 and
1999 by the Ministry of Housing as a Regional Project Manager. At the time of giving evidence he had left the Ministry of
Housing and was working as a self-employed painter. Mr Sibosado testified that he recalled the Applicant had informed him
that he had discussed the taking of compassionate leave with the Respondents� Chairpersons and had sought approval to take
compassionate leave. He said he could not recall whether he obtained this information from the Applicant by telephone or by
facsimile as it was a long time ago. As to the use of the Applicant�s private vehicle Mr Sibosado said he recalled approving the
use the Applicant�s private vehicle for work purposes. He said that he was pretty sure that the approval was granted because
there were two work teams at two communities and one vehicle was not enough. When cross-examined about this issue Mr
Sibosado said there were two vehicles provided by the Ministry of Housing for the community but he also said that the
Applicant was required to carry out work for the Ministry of Housing at Halls Creek. Consequently he had agreed for the
Applicant to use his own vehicle. Mr Sibosado also said that he could recall that Mr John Hoskin from the Ministry had written
asking why the communities were using three vehicles and that the Applicant had provided full details of the vehicles that were
being used.

24 As to the memorandum Mr Jackson wrote on 11 August 1999 that was signed as approved for payment by both of the
chairpersons of the Respondent and Mr Sibosado (set out in paragraph 12 of these reasons), Mr Sibosado said that he received
a copy of that letter and he was informed that the Respondents had determined that the agreement be rescinded. He said he
telephoned Jean Layland, (the Chairperson of the Warrayu community) about the decision to rescind. He said of his result of
his conversation with her he then prepared a letter for her and Ms Gallagher (the Chairperson of the Guda Guda community) to
sign. The draft that he prepared states as follows:

�WARRAYU COMMUNITY GUDA GUDA COMMUNITY
We would like Joorook Ngarni to pay all outstanding invoices to Whitfords Pty Ltd and Doug Jackson.
We were not clear as to the contents of the letter dated 12 August 1999 that Dexter Birch got us to sign, we also don�t
wish to be involved in any Court battles that may arise due to personal problems between Doug Jackson and certain staff
members from Joorook Ngarni, for this reason we are instructing Joorook Ngarni to pay the accounts and also to ignore
the letter Dexter gave us to sign.
If the Administrator and Book keeper don�t wish to pay Invoice 52 (Whitford Pty Ltd) and Doug Jackson then Joorook
Ngarni should put it in writing to Doug Jackson and Tony Sibosado and leave us out of the arguments.
We have signed a memo to Joorook Ngarni dated the 11/08/99 authorising termination payments and travel expenses to
be paid to Doug please ensure this is paid no later than the 16 August 1999.
We are more than happy with the work completed by both Doug Jackson and Whitfords Pty Ltd under the MSP program
and feel they should be paid for the work completed.
Don�t forget we make the decisions on who and when people working at the communities should be paid, don�t forget
Joorook Ngarni is paid a fee to Administer the funds only.
-------------------------------------13 August 1999-----------------------------13 August 1999
Jean Layland Chairperson Warrayu Jane Gallagher Chairperson Guda Guda�

25 Mr Sibosado also testified that he could recall that the Applicant provided him with an asset register of tools and the contents
of the house occupied by the Applicant in Dorrigo Street. He said when the Applicant left the house it was his view that the
condition of the house was much the same as when the Applicant had resided at the premises. In relation to the mobile phone
he said he was not sure but he thought he could recall approving one payment for use of the Applicant�s mobile telephone. It
was put to Mr Sibosado in cross-examination that there was one occasion when approval of payment of Mr Jackson�s mobile
phone had been made by him (Mr Sibosado) and that was when the Applicant went to Perth for Ministry of Housing business.
Mr Sibosado said in response that he could not recall whether that was the case because it was a long time ago. It was put to
Mr Sibosado that he pressured Jean Layland to sign the draft memorandum prepared by him which he denied. However he
conceded that he probably would have �pressured them to be aware that Joorook Ngarni were only the bookkeepers�. It was
also put to Mr Sibosado that at the end of the project the acquittal exercise was not completed. Mr Sibosado conceded that the
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acquittal exercise was not officially carried out but he did receive paperwork that indicated that all tools had been accounted
for.

The Respondent�s Evidence
26 Ms Suzanne Farmer testified that she was employed as an accountant by Joorook Ngarni Corporation from 4 October 1998. Ms

Farmer testified that the relationship between Joorook Ngarni Corporation and the Respondents is that Joorook Ngarni is a
resource agency and runs the CDP programme funded by ATSIC as well as the Centrelink agency. She said that they acted as
an umbrella group and perform accounting and bookkeeping functions for the Respondents and other aboriginal corporations.

27 Ms Farmer said that when she was employed, the Applicant had already been engaged by the Respondents. She said that prior
to her arrival there had been no accountant working in the organisation for approximately three months, and for sometime
Joorook Ngarni did not have a Chief Executive Officer. She said a Chief Executive Officer was not appointed until January
1999. She also testified that when she commenced work for Joorook Ngarni no records had been kept.

28 As to the Applicant�s claim for reimbursement of petty cash expenses, she said that the Applicant had put in a claim for petty
cash receipts and her payroll officer �was not happy with the claim� so she faxed the claim to the Aboriginal Housing Board
for confirmation as to what should be paid. In reply Mr Hoskin from the Ministry of Housing sent a Memorandum to Joorook
Ngarni on 6 May 1999 advising:

�Please inform Doug however that other than travel expenses and perhaps the phone accounts (Joorook Ngarni should
retain on file the complete details of the bill) for which it is more convenient to pay on one�s credit card and then have
reimbursed, the purchase of goods or services should be ordered using the given Community MSP Order Books and
payment should be made by Joorook Ngarni in the normal process.�

29 Ms Farmer said in her evidence that the Applicant had not provided sufficient details of the bills for the photo expenses. As to
the mobile telephone accounts, she said the only mobile phone payments which were authorised to be paid by the Respondents
were when the Applicant went to Perth early in 1999 and used his mobile phone to contact the community whilst in Perth.

30 As to the use of the Applicant�s vehicle in the course of employment Ms Farmer said that she was not aware until after the
Applicant�s employment was terminated that he had submitted accounts for payment in relation to the use of his vehicle. She
says that she had no knowledge of an agreement for the payment of fuel and servicing. She said that she had not seen the
memorandum sent to Mr Hoskin from the Applicant in which he gave Mr Hoskin a list of the registration numbers of vehicles
for which expenses were paid for by the Respondents. She conceded that she may not have seen this document as she did not
see a lot of information that passed between the Applicant and the Aboriginal Housing Board. Further she conceded that there
could have been an agreement in place in relation to payment of fuel and servicing for his vehicle but she did not know
whether there was such an agreement because she had no record of such an agreement on her files.

31 As to the Applicant�s claim for compassionate leave, she said that she recalled that the Applicant informed her prior to leaving
for Queensland that his mother was ill, that he was not sure when he would return and that he would take all annual leave that
was owed. She said at no stage did he mention to her that he was making a claim for compassionate leave. She said that in her
view it was generally accepted by a salaried person that if something �goes wrong down south that you take what you are owed
in annual leave and you take the rest of the time off without pay�. She said that the Applicant came in to her office after he had
been in Queensland in April 1999 and submitted a claim for payment for holidays and time over Christmas. He also made an
application for sick leave but made no mention of a claim for pay for compassionate leave. She said the claim for payment by
the Applicant was submitted on 20 May 1999 and was as follows:

�Doug Jackson Payment Entitlements Prepared by Doug Jackson

Date Particulars Justification Days Payment
Required

25/12/98 Christmas day Public holiday 1 Yes
26/12/99 Boxing Day Public holiday 1 Yes
1/01/99 New Year Public holiday 1 Yes
1/03/99 Labour Day Public holiday 1 Flex/credit
2/04/99 Good Friday Public holiday 1 Yes
5/04/99 Easter Monday Public holiday 1 Yes
25/03/99 Wyndham site worked 1 Yes
26/03/99 Wyndham site worked 1 Yes
29/03/99 Wyndham site worked 1 Yes
30/03/99 Brisbane leave 1 Yes
31/03/99 Brisbane leave 1 Yes
1/04/99 Brisbane worked/budgets/reports 1 Yes
6/04/99 Brisbane worked/budgets/reports 1 Yes
7/04/99 Brisbane worked/budgets/reports 1 Yes
8/04/99 Brisbane worked/budgets/reports 1 Yes
9/04/99 Brisbane worked/budgets/reports 1 Yes
12/04/99 Brisbane leave 1 Yes
13/04/99 Brisbane leave 1 Yes
14/04/99 Brisbane worked/budgets/reports 1 Yes
15/04/99 Brisbane worked/budgets/reports 1 Yes
16/04/99 Brisbane worked/budgets/reports 1 Yes
19/04/99 Brisbane sick/leave 1 Yes
20/04/99 Brisbane sick/leave 1 Yes
21/04/99 Brisbane sick/leave 1 Yes
22/04/99 Brisbane sick/leave 1 Yes
23/04/99 Brisbane sick/leave 1 Yes �

32 Ms Farmer testified that prior to the Applicant�s employment coming to an end that she had not seen any application for
compassionate leave, nor had she seen a medical certificate for the period of sick leave claimed by the Applicant.

33 In July 1999 Ms Farmer said that her organisation had issues with the payment of invoices for the construction of men�s
quarters at Guda Guda community. In particular they were concerned that the tendering and quoting processes had not been
followed, in that the successful tenderer was the Applicant�s brother. She said that after this time it was her impression that



1040 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

there were a large number of questions being asked of the Applicant in relation to that issue and he did not appear to have
sufficient answers.

34 Ms Farmer said that on 11 August 1999 the Applicant came in with a copy of the letter signed by the Chairpersons of the
Respondents in respect of his termination pay and travel expenses and asked her to process his pay. Ms Farmer said she
advised the Applicant they would not be able to pay the amounts straight away because they needed time to assess what
entitlements were available to him. She said she was aware that Mr Hoskin had sent a memo in about July 1999 in relation to
the hand-over of assets and she informed the Applicant that he could not be paid straight away, that she would need to make
sure everything was in order and above board prior to him being paid. She said that the Applicant subsequently became very
angry, threw the purchase order books at her, stormed out and did not return to the Joorook Ngarni office. She said that they
had prepared a cheque for his pay from 5 August until 11 August 1999 but as he did not return to the office or provide a
forwarding address, payment was not made.

35 Ms Farmer said it was her view that the Respondents� Chairpersons did not have the authority to authorise payment of the
items set out in the Applicant�s memo dated 11 August 1999. It is her view that it was the only the Corporation and the
Committee as a whole that can make such a decision not the Chairpersons. She said that was the effect of the provision of the
Aboriginal Corporations Act 1977. Further it was also the effect of the Respondents� rules and constitutions. She said she
spoke to Ms Layland and the Community Liaison Officer employed by Joorook Ngarni and asked them whether they
understood the memorandum signed by Ms Layland and Ms Gallagher. She said she then attended the Annual General Meeting
of the Guda Guda Aboriginal Community on 12 August 1999. Ms Farmer produced unsigned minutes of the Guda Guda
Aboriginal Community Annual General Meeting. At paragraph 20 of those minutes it is stated:

�20. Sue Farmer informed the meeting that there could be some problem with the MSP Project Supervisor. The
details of which were disclosed verbally. After which a decision was made to rescind a memo that the
Chairperson signed and write a letter outlining the communities concerns with the MSP Supervisor and
subsequent payments that had been requested. A vote was taken with all members voting unanimously to
rescind the memo and write the letter outlining the concerns of the community. The letter was drafted at the
meeting and then typed at Joorook Ngarni and arrangements were made so that the Chairperson could sign the
letter later that day.�

36 Ms Farmer said that following that meeting two letters were prepared for the Chairpersons to sign. Both were addressed to Mr
Hoskin and signed by Ms Gallagher and Ms Layland on 12 August 1999. The letters state that the memorandum dated
Wednesday, 11 August 1999 pertaining to payment of termination pay and travel expenses had been rescinded by unanimous
decision at the Annual General Meeting held at Guda Guda on 12 August 1999 and at a meeting held at the Warrayu
community. In relation to the later draft memorandum prepared by Mr Sibosado, Ms Farmer testified that Ms Layland bought
the draft to her and said that Mr Sibosado �has asked us to sign this � otherwise we wouldn�t get anymore funding�.

37 Ms Farmer said that when the Applicant left to return to Queensland on 12 August 1999, the projects had not been completed
as there was still money left in the project bank accounts. She said there was about $30,000.00 in one account and
$70,000.00 in the other. She however said she was aware the program was coming to a close and that those amounts could
have been spent rather quickly but she had expected the Applicant to give two to four weeks� notice, so that matters could have
been tidied up. She said she was surprised when the Applicant came in to her office on 11 August 1999 and said that he would
be leaving tomorrow.

38 Ms Farmer said that after the Applicant left the Respondents paid for his property to be moved to Queensland. She said they
paid a Grace Brothers removal account of $1,200.00. She also said that after he left there was an issue in respect to damage of
the house in Dorrigo Street which was raised by Homeswest. She said the damage was �vacated debts� which was excess
normal wear and tear. She said repairs were carried out by Homeswest and the Respondents paid Homeswest an account of
$568.50. When cross-examined Ms Farmer conceded that the house in Dorrigo Street could have been damaged prior to the
Applicant moving into the house.

39 Ms Farmer said that the Respondents agreed that the Applicant is owed pay for accrued annual leave. However she calculates
that he is owed 10.5 days� annual leave because he took leave without pay from 16 November 1998 to 13 January 1999.

40 Mr John Hoskin also gave sworn evidence by use of a teleconference facility. Mr Hoskin testified that he is a Public Service
Officer employed by the Department of Housing and Works in the Aboriginal Housing and Infrastructure Unit. He said the
Department of Housing and Works was formally known as the Ministry of Housing. He was a Financial Controls Officer for
the management support programs within the Aboriginal Housing Infrastructure Unit. He said that he and Mr Sibosado were at
the same level as far as the structure of the organisation was concerned. He said that his role in the aboriginal projects was to
ensure that financial controls were in place and to ensure correct expenditure of funds throughout the projects. He said that Mr
Sibosado�s role was more to ensure that the progress of works were commensurate with the release of funding.

41 As to the use of motor vehicles and payment of expenses he said that the Department currently had approximately thirty
management support programs. He said the normal procedure in relation to the use of vehicles is that a vehicle, usually a truck,
is purchased by the Department and used on location at a community. He said the vehicle itself is retained as an asset of the
Department. He said that on rare occasions persons employed on the projects could use their own vehicles. He agreed he had
received a note from the Applicant in which the Applicant nominated three vehicles as being used at the Respondents�
communities. He said when he received the memorandum he was not aware that one of the car registration numbers nominated
belonged to the Applicant. When asked whether he would have authorised the Applicant to use his vehicle and for expenses to
be paid in relation to that vehicle, he said he would have spoken to Mr Sibosado and asked if there had been an arrangement
made between him (Mr Sibosado), the Applicant and the communities. He said there was no record of such an arrangement on
his file.

42 As to the Applicant�s claim for compassionate leave, Mr Hoskin said that he recalled the Applicant�s mother was ill but he
could not recall the time the Applicant actually took off from the project. As to the Applicant giving notice to the community
about returning to Queensland at the end of the project Mr Hoskin said that he would not have documents relating to such
matters on his file that such documents may have been placed on the files held by Mr Sibosado. He conceded that the
Respondents� projects were winding down from June 1999. He said however that the acquittal exercise which is usually
conducted at the end of such a project was not completed. He said that unfortunately the full acquittal exercise could not be
reported due to other priorities and the issue in relation to the building of the single men�s quarters and a possible breach of
quoting and tendering processes.

Respondents� contentions
43 In addition to the arguments set out above in paragraphs 6 and 7 of these reasons, Ms Stevens, on behalf of the Respondents,

argued that the evidence establishes that the memorandum signed by the Chairpersons on 11 August 1999 was properly
rescinded by the Respondents as the Chairpersons did not have the authority to enter into the agreement. The difficulty I have
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with this argument is that the Respondents did not produce to the Commission a copy of their rules and constitutions. Although
Ms Farmer referred to the Aboriginal Corporation Act 1977, the Commission is unable to find legislation of that name. The
Commonwealth Parliament has enacted the Aboriginal Councils and Associations Act 1976. However, there is nothing in that
Act that deals with this issue. The Respondents did not call the Chairpersons or any other member of the Respondents�
communities or employees to give evidence in these proceedings. Further, there is some evidence in these proceedings that the
Chairpersons had the authority to bind the Respondents in employment matters. In particular, the Applicant�s contract of
employment was executed by the Chairpersons on behalf of the Respondents. Accordingly, the Respondents� argument is
rejected.

44 In relation to the claim for compassionate leave, it is clear from the express terms of the Applicant�s employment contract that
a condition precedent to payment for compassionate leave is an application in writing. The Respondent contends that the copy
of the unsigned memorandum from the Applicant to the Respondents� Chairpersons dated 4 November 1998, requesting
approval to take compassionate leave was fabricated by the Applicant as a copy was not sighted by the Respondents�
representatives until the hearing of this matter. However, Mr Sibosado testified that he could recall that the Applicant informed
him that he had discussed taking compassionate leave with the Chairpersons, although he could not recall whether he received
that information in a facsimile or by telephone. Further, Ms Farmer conceded in her evidence that the Applicant sent
information to the Aboriginal Housing Board which she did not see. In light of the evidence given by Mr Sibosado and Ms
Farmer I accept the Applicant�s evidence that he made an application in writing for compassionate leave on 4 November 1998.

Conclusion
45 (a) Compassionate Leave

I am satisfied that pursuant to the express terms of the employment contract the Applicant is entitled to payment of
five days� compassionate leave. Accordingly, I am satisfied that the Respondents have denied the Applicant a benefit
under his contract of employment being $528.85 each.

(b) Wage Increase entitlements
Pursuant to clause 5 of the contract of employment, the Respondents agreed to pay a 3% wage increase on
commencement of employment and thereafter on each subsequent year until changed by the Warrayu/Guda Guda
Committees. There is no evidence that any change was made by the Warrayu/Guda Guda Committees. Although the
Respondents argue that because of periods of unpaid leave the Applicant was employed for less than one year, this
argument is misconceived at law. His employment commenced on 18 June 1998 and (for the reasons set out below)
ceased on 18 August 1999. There is nothing in the terms of the contract which enables the Respondents to discount
periods of unpaid leave. Consequently, I am of the view that the Applicant�s claim for payment of the wage increase
is made out and I am satisfied the Respondents owe the Applicant $348.92 each.

(c) Wages from 5 August 1999 to 18 August 1999
I accept the Applicant�s evidence that the Respondents� projects had been completed and the Applicant�s job had
come to an end. Further for the reasons set out above I accept the Applicant�s contention that the Respondents� agreed
to pay him until 18 August 1999 and that the Applicant is owed $1,057.70 from each Respondent for wages.

(d) Accommodation and fuel entitlements
For the reasons set out above I am satisfied the Applicant is owed $700 by each Respondent.

(e) Wages for accrued hours
Pursuant to clause 8 of the contract time in lieu up to ten hours is to be taken within four weeks. However, clause
8 also provides that exceptions to this can be negotiated with the employer. I am satisfied that the agreement reached
on 11 August 1999 was an exception and that the Respondents owe the Applicant $211.54 each.

(f) Superannuation
Pursuant to clause 16 of the contract of employment, the Respondents were required to pay superannuation. In light of
my decision in respect of compassionate leave and that wages are due and owing from 5 August 1999 until 18 August
1999, I am satisfied that the Applicant has made out his claim that he is owed superannuation. However, I am not
satisfied that he is owed $293.88 by each Respondent. The Applicant claims 6% superannuation is due on his
compassionate leave and wages from 5 August 1999 to 18 August 1999. If three days� sick pay is added, these
amounts total $1,903.86 each, whereby 6% of that amount is $114.23. Accordingly, I am of the view that each
Respondent owes $114.23 as superannuation.

(g) Sick leave
I am satisfied that the Applicant has produced a medical certificate that would satisfy a reasonable person that the
Applicant was entitled to paid sick leave on and from 22 April 1999 until 24 April 1999. Consequently, I am satisfied
that the Applicant has made out a claim that he is owed $317.31 by each Respondent.

(h) Accrued annual leave
For the reasons set out above without deduction of periods of unpaid leave, the Applicant would have been entitled to
be paid three weeks� and 0.45 hours� pay as accrued annual leave. However, pursuant to s.5 of the Minimum
Conditions of Employment Act 1993 the minimum conditions of employment are taken to be implied in a contract of
employment. Section 23(1) of the Minimum Conditions of Employment Act 1993 provide that an employee is entitled
to four weeks� leave for each year of service and under s.23(3) a �year� is defined not to include any period of unpaid
leave. The provisions of the Minimum Conditions of Employment Act 1993 provide minimum conditions and it is
inherent in the scheme of that Act that a contract may provide for superior conditions. In this case clause 11 of the
contract provides for five weeks� leave per annum and under clause 10.1 it is provided that annual leave shall accrue
at the rate of one week for every three months worked. Accordingly the definition of �year� under the Minimum
Conditions of Employment Act is irrelevant. However in my view the use of the word �worked� in Clause 11 is
significant. It is apparent from the use of that word that annual leave does not accrue during periods of unpaid leave.
The Applicant took unpaid leave from 30 November 1998 until 13 January 1999, being six weeks and two working
days. Further when regard is had to the fact that I have concluded his claim for paid sick leave is made out, it can be
said he was on unpaid leave from 1 April 1999 until 9 April 1999, and then from 14 April 1999 until 16 April
1999 being a further eight days. When eight weeks� of unpaid leave is deducted from 61 weeks, for the purposes of
calculating accrued annual leave, the Applicant�s length of service is 53 weeks. Accordingly, he was entitled to five
weeks� and 3.61 hours� leave. He took two weeks and 30 hours� leave. Accordingly, he is owed two weeks� and
11.11 hours� leave. The Respondent concedes he is owed 17.5% leave loading on that amount. Consequently, he is
owed $1,426.90 by each Respondent.
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(i) Petty cash
I am not satisfied the Applicant has made out a case that he was authorised to use his mobile telephone for work. He
said in his evidence that all other mobile accounts had been paid by the Respondents, yet he did not produce any
evidence that such accounts had been paid. It was common ground that one account was paid and that was for calls
made by the Applicant whilst in Perth. Mr Sibosado said he could not recall authorising the payment of mobile
expenses on more than one occasion.
In relation to the photograph expenses, I am satisfied that the receipts from Amcal Pharmacy show that the Applicant
paid $38 for the developing of photographs. I am not, however, satisfied that the Applicant has made out a claim that
he is owed the other amounts claimed as the receipts do not show the nature of the goods paid for. Accordingly, I am
of the view that the Respondents owe the Applicant $19 each for petty cash expenses.

Counterclaims
46 Other than the claim in respect of the computer I am not satisfied that the Respondent has made out a case that the Applicant

owes the Respondent any of the sums claimed. I accept the evidence given by the Applicant and Mr Sibosado that it was a term
of the Applicant�s employment that servicing costs of his vehicle be paid by the Respondents.

47 I am not satisfied that the Applicant caused the damage to the Homeswest house so as to be liable for the cost of repair. Further
there is no evidence that he owes the Respondents any money that was paid to the Water Corporation. In addition, I am not
satisfied the re-location costs paid by the Respondents should be set off. No evidence was given as to why that account was
paid.

48 In relation to the computer, Ms Stevens advised the Commission that the Warrayu Corporation would prefer that the
depreciated cost of the computer be set off against the amounts owed to the Applicant. In particular, the community do not
want the computer tower to be returned as they are of the view that �something is bad about the whole deal�. I have considered
this submission carefully and the obligation on the Commission under s.26(1)(a) to act according to equity, good conscience
and the substantial merits of the case. It is my view the computer tower should be returned to the Warrayu Corporation.
Although I have had regard to the fact that the community has been deprived of the computer tower for two and a half years,
the Applicant has been denied contractual benefits totalling $9,448.90 for that period of time. The Applicant has had to incur
the cost of travelling from Queensland to Kununurra to have his claim heard and the Commission has no power to award
interest on contractual benefits claims (McLoughlin & Blackwell v Western Power (2000) 80 WAIG 3084). I will, however,
make an order that the Respondents are not required to pay the Applicant the sums outstanding until the Applicant returns the
computer tower in working order. I will also order that the Applicant is to load on to the computer tower Windows 98 or a later
version of Windows 98. The cost of the program and any licence is to be borne by the Applicant.

_________

2002 WAIRC 05517
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
GUDA GUDA ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 431 OF 2000
CITATION NO. 2002 WAIRC 05517
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed in part. Respondent ordered to pay to the Applicant
$4,724.25.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Jackson on his own behalf and Ms J Stevens of counsel on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES THAT the Respondent denied the Applicant benefits under his contract of employment;
(2) ORDERS THAT the Respondent pay to the Applicant the sum of $4,724.25 within seven (7) days of Order (3)

being satisfied;
(3) ORDERS THAT the Applicant is�

(a) to return to the Warrayu Aboriginal Corporation the computer tower owned by it, in working order;
(b) to load on to the computer tower Windows 98 or a later version of Windows 98;
(c) to bear the cost of repair, transport of the computer to the community and the cost of the Windows

program and licence.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

_________
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2002 WAIRC 05518
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
WARRAYU ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 432 OF 2000
CITATION NO. 2002 WAIRC 05518
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed in part. Respondent ordered to pay to the Applicant
$4,724.25.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

 Order
HAVING heard Mr D Jackson on his own behalf and Ms J Stevens of counsel on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES THAT the Respondent denied the Applicant benefits under his contract of employment;
(2) ORDERS THAT the Respondent pay to the Applicant the sum of $4,724.25 within seven (7) days of Order (3)

being satisfied;
(3) ORDERS THAT the Applicant is�

(a) to return to the Warrayu Aboriginal Corporation the computer tower owned by it, in working order;
(b) to load on to the computer tower Windows 98 or a later version of Windows 98;
(c) to bear the cost of repair and transport of the computer to the community and the cost of the Windows

program and licence.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05618
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOANNE MEIER, APPLICANT
v.
KEITH CROUCHER, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 24 MAY 2002
FILE NO/S. APPLICATION 2214 OF 2001
CITATION NO. 2002 WAIRC 05618
_________________________________________________________________________________________________________
Result Interlocutory application granted
Representation
Applicant Mr G Sturman as agent
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive claim in this matter is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�)

that the applicant was unfairly dismissed by the respondent on or about 26 November 2001.
2 A preliminary issue has arisen as to the proper name of the respondent as the applicant�s former employer and an application

has been made by the applicant pursuant to s 27(1)(m) of the Act to substitute for the presently named respondent the name
�CVCS Pty Ltd trading as Canningvale Convenience Store�.

3 At the conclusion of the proceedings seeking to amend the notice of application, I announced my decision granting the
application, with my reasons for decision to be published in due course. These are my reasons which I can shortly state.

4 The applicant testified that she commenced employment at the Canningvale Convenience Store in about March or April 2001.
She was employed to make sandwiches and rolls etc and to serve customers. It appears that she was employed on a part time
basis. The applicant said that prior to commencing employment at the store, the business was run by another owner but she had
always known the store to be described as the �Canningvale Convenience Store� as she had lived in this area for some time.

5 The applicant testified that when she was dismissed on or about 26 November 2001 she put the name �Keith Croucher�, who
was the owner of the business on the notice of application because she always thought that he was her employer. He always
described himself, according to the applicant�s evidence, as the owner and the �boss�. The applicant testified that she did not
think that �Canningvale Convenience Store� could have been her employer, because the store was known by that name for
some time previously under the former owner.



1044 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

6 After filing the notice of application, the applicant served it on Mr Croucher at the business premises of the Canningvale
Convenience Store. A declaration of service, evidencing personal service, was filed on 18 December 2001.

7 The applicant testified that she received her wages by way of a pay slip that did not specify the identity of the employer. An
example of a pay slip was tendered as exhibit A1. The applicant said that she looked at the pay slip before making the present
application.

8 During the course of the applicant�s cross examination, various documents were put to the applicant. The first document was a
group certificate, tendered as exhibit R1, which somewhat interestingly, bears a date of 11 January 2002, some two months or
so after the commencement of these proceedings. Exhibit R1 on its face, refers to the relevant period for the purposes of the
income received by the applicant as being the financial year ending 30 June 2002.  It is difficult to see therefore how the
applicant could have sighted exhibit R1 prior to having commenced these proceedings. Be that as it may, the applicant did say
that she simply did not think to look at taxation documents to identify the proper name of her employer because at all times,
she considered that identity to be Mr Croucher.

9 Also put to the applicant was a letter apparently dated 29 November 2001, from the applicant addressed to Mr Croucher at the
Canningvale Convenience Store, in relation to certain wage entitlements. Attached to this letter, was what purported to be an
extract of a proposed workplace agreement described as �Workplace Agreement for Casual Staff Canningvale Convenience
Store�. There was no indication on the face of this document, as to the identity of the parties as the employer and the employee
in the relevant spaces on the document.

10 Other documents were put to the applicant including exhibits R3 and R4, which were invoices from various suppliers to the
shop. The applicant�s evidence was that when goods were delivered, if she was present at the time, she would simply sign the
delivery document to confirm that the goods had been delivered and put the signed delivery documents on the counter or the
office desk. She testified that she never closely looked at the addressee boxes on these documents which in respect of exhibit
R3 referred to �Canningvale Convenience Store� and in respect of exhibit R4 referred to �Canningvale Convenience Store
CVCS Pty Ltd�.

11 Additionally, a tax file number declaration was tendered as exhibit R5, which the top portion of which, �Section A�, gave the
applicant�s personal particulars. The lower part of the form, �Section B�, described as �to be completed by the PAYER� was
said by the applicant to be blank when she completed �Section A�. �Section B� contains the reference to �CVCS Pty Ltd� and
�Canningvale Convenience Store�. It was signed by Mr Croucher.

12 Despite these documents being put to her, the applicant was adamant that she always genuinely believed her employer was Mr
Croucher, because of the things he said and the way he conducted himself in the workplace.

13 Mr Croucher testified that he was the owner of the Canningvale Convenience Store and was a director of CVCS Pty Ltd. He
took over the store from the previous owner in about April 2001, which was consistent with the applicant�s testimony. Mr
Croucher�s wife is the other director of CVCS Pty Ltd.

14 Mr Croucher said that he employed the applicant. He said he did not speak to her as to the proper identity of the employing
entity when she was engaged. He confirmed in his evidence he was the manager and gave directions to the staff etc. He
confirmed in his evidence that he regarded the business as �his shop� if anything went wrong. He also testified that the trading
name �Canningvale Convenience Store� is the only name on the front of the store but said there was a business registration
document mounted inside the premises.

Conclusions
15 Undoubtedly the Commission has discretion to grant an application to correct, amend or waive any error, defect, or irregularity

whether in substance or in form: s 27(1)(m) Act. The power within s 27(1)(m) is a wide one and can be exercised even if the
effect of the amendment is to substitute a new person, whether corporate or natural: Rai v Dogrin Pty Ltd (2000) 80 WAIG
1375. The power to amend is not confined to circumstances of clerical error or misnomer. It is also the case that as the power
to amend involves the exercise of a discretion by the Commission, there is in my view, an onus on an applicant to take all
reasonable steps to ensure the naming of the correct employer in proceedings of this kind.

16 There were a number of factors that influenced my decision in this matter to exercise the discretion in favour of the applicant.
Firstly, I accept the applicant�s evidence that at all material times, the applicant intended to commence these proceedings
against her employer alleging that she had been unfairly dismissed. I also accept the applicant�s evidence that from the conduct
of Mr Croucher in the workplace, the applicant always believed that he was the owner and was the �boss�. This was confirmed
in Mr Croucher�s evidence. The pay slip in evidence, exhibit A1, is inconclusive as to the proper identity of the employer.  I
also accept that as the store traded under the same name with the prior owner, this was a legitimate factor influencing the
applicant�s decision to name Mr Croucher as the employer.

17 Furthermore, the goods delivery documents tendered in evidence are not entirely clear. Only one of them, exhibit R4, refers to
the corporate entity CVCS Pty Ltd. Moreover however, these documents need to be considered in their context. The
uncontradicted evidence was that employees such as the applicant, if present at the time, simply signed these documents as
evidence of the receipt of goods and then placed them on the store counter or office desk. The circumstances of the receipt of
such a document by someone in the applicant�s position as a shop assistant/sandwich hand, can, with due respect, be contrasted
to that of an employee occupying a clerical or accounting position, who would be expected to scrutinise these documents on a
regular basis and perhaps ought to have known better.

18 As to exhibit R5, I have no reason to doubt the applicant�s evidence that at the time she completed the tax file number
declaration, the bottom section that being �Section B�, was blank. This conclusion is consistent with the structure of the form
itself.

19 As to exhibit R1, whilst it would appear that this document was created after the commencement of these proceedings and
therefore would not be relevant, even assuming that there was a previous document of the same kind which was received by
the applicant, and whilst perhaps the applicant should have made a more thorough search for a document of this kind, I accept
her evidence that she simply did not consider this matter at the time, confidently believing that Mr Croucher was the employer.
As I have noted above, to an extent, the change in ownership of the store perhaps understandably, confirmed this, albeit
wrongly, in the applicant�s own mind.

20 I also do not regard exhibit R2 as conclusive on the issue of the proper identity of the employer as in particular, the extract for
the proposed workplace agreement, does not contain any particulars in the relevant spaces, as to the employer or employee.

21 I also note from the record of the Commission, that the respondent�s notice of answer and counter proposal was filed on
8 January 2002, indicating that the respondent as named on the application was not the employer. A declaration of service filed
on 9 January 2002, evidences that on 8 January 2002, the notice of answer and counter proposal was served on the applicant by
registered post at her address for service. By undated facsimile to the attention of the Chief Commissioner of this Commission
stamped with the date stamp of the Commission of 15 January 2002, the applicant and the applicant in another application said
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that they would �be asking to apply for a (sic) leave to amend, as we incorrectly named the respondent Mr Keith Croucher
instead of CVCS Pty Ltd as it was a genuine mistake, as the few pay slips that we had been given had no CVCS Pty Ltd on it
or our pay going into our bank statements, just said Canningvale Wages, even his business card that he hands out does not say
CVCS Pty Ltd�. I am satisfied from this that as soon as the matter of the name of the employer was raised with the applicant,
she took immediate steps to rectify the matter. The applicant has not sat on her hands in the conduct of these proceedings.

22 For the foregoing reasons, the application for leave to amend was granted.
_________

2002 WAIRC 05641
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOANNE MEIER, APPLICANT
v.
KEITH CROUCHER, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 29 MAY 2002
FILE NO/S. APPLICATION 2214 OF 2001
CITATION NO. 2002 WAIRC 05641
_________________________________________________________________________________________________________
Result Interlocutory application granted.
Representation
Applicant Mr G Sturman as agent
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Sturman as agent on behalf on the applicant and Ms L Gibbs as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and hereby orders�

THAT the name of the respondent be and is hereby amended by the substitution of the name �CVCS Pty Ltd t/as the
Canningvale Convenience Store� for the name �Keith Croucher� in the notice of application and the notice of answer in
the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05588
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONIS JOSEPH NIEUWENDYK, APPLICANT
v.
GROW WEST, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. APPLICATION 732 OF 2001
CITATION NO. 2002 WAIRC 05588
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr T. Dixon (of Counsel) and later Ms C. Ozich (of Counsel) appeared on behalf of the Applicant
Respondent Mr P. Brunner (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 27th April 2001 Antonis Joseph Nieuwendyk (the Applicant) applied to the Commission for Orders pursuant s.29 of the

Industrial Relations Act, 1979 (the Act) on the grounds that he had been unfairly dismissed from employment with Grow West
(the Respondent) and that at the time of dismissal he was owed outstanding benefits under his contract of employment.

2 The fundamental contention of the Applicant is that the dismissal was harsh, oppressive and unfair because he was given no
warning of it. He was not offered redeployment within the Respondent�s business nor was he consulted about the need for
redundancy, he was dismissed in a summary manner and in circumstances that did not warrant that action. Further, he was
thereafter not paid out for any severance monies.

3 It is common ground that in 1991 an employment relationship was formed between the Applicant and Mr Wihelmus Heggers,
who is the principal of the Respondent, to work in a business being operated by Mr Heggers, known as Flowermill. Allegedly
Mr Heggers had made contact with the Applicant having known about his horticultural skills.

4 That employment arrangement lasted until 1994 when the Applicant left Flowermill and returned to New Zealand. In 1995 the
Applicant contacted Mr Heggers from New Zealand to ask him whether there were any jobs available for him as he wanted to
return to Australia. As a result the Applicant was employed by a business entity named Grow West which appears from the
information before the Commission to be a registered business name used to identify the trade operations of Mellow Wind Pty
Ltd a company of which Mr Heggers is a principal.
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5 The new position was commenced in June 1995. The Applicant says he was then employed as a Nursery Manager, this a senior
position with a salary package of approximately $60,000.00 per annum. The Applicant claims that there was no issue ever
raised with him by the Respondent about his work performance, and he had reason to believe his employment would be
ongoing. On the strength of this belief he had applied for finance to purchase a motor vehicle. The finance company had
confirmed the on going nature of the job with the Respondent.

6 The Applicant says that in February 2001 he asked Mr Heggers about the financial position of the business. Mr Heggers
replied to the effect that it was doing better than last year, the bills were being paid and things were looking good, they then
went on to discuss future crops. Towards the end of February 2001 Mr Heggers had talked about the business again saying that
the financial situation was then bad and that someone would have to go. The Applicant had asked who that would be and Mr
Heggers replied it is going to be Mr Dirk Van Den Dool, the person in charge of the cutting department. Mr Van Den Dool was
to go because he was younger than the rest of the senior employees and it would be easier for him to find an alternative job.
The Applicant says that Mr Heggers had said to him that as far as he was concerned the Applicant was earning his keep and at
50 years of age it would be harder for him to find a job. That conversation ended with the Applicant having no thought in his
mind that he may lose his job through redundancy. He does admit though that Mr Heggers said that he intended to discuss the
matter with another employee and solicit her opinion about who should be put off.

7 In March 2001, as far as the Applicant was concerned, there were large quantities of flowers of good quality being produced
and they were selling well. On 4th April 2001 he finished work at 4:00pm, as he left for home Mr Heggers came quickly from
the office and handed over an envelope to him. All he said was the words �with regret�, there was no other conversation
between them. The Applicant went to the house which he occupied on the property and opened the letter. The contents were a
great shock to him. The letter is incorporated, formal parts omitted hereunder�

�It is with deep regret that I have to ask you to resign your position with this company. I am unable to continue to afford
the current level of expenditure. I have to look for means of cutting my costs.
As there is no formal contract for your employment, I will offer you your outstanding holiday pay (I think it is close to
four weeks) with pay in lieu of notice for your immediate termination and an ex-gratia payment of a further two weeks
pay.
If this is not convenient for you, I will accept a two week notice of termination from you, with your outstanding holiday
pay of-say-four-weeks.
I will also need you to vacate the house in one month time, as this will have to be relet. I realise there is no formal lease
document for the rental of the house, but I am willing to allow you the time to arrange your affairs for new
accommodation after you no longer work with the company.
I appreciate that this will come as a shock to you, but let me assure you that it has no reflection on your work with the
company.
I will be happy to give you a reference, should you require one.�

[Exhibit D3]
8 The Applicant assumed that he had been immediately dismissed. In response to a question from his Counsel that the letter says

that he could resign if he wanted to, he answered to the effect that he did not want to take that option because �I would most
likely waive all of my entitlements�.

9 The following day he went to the workplace, informed the staff that he had been sacked, picked up his personal property and
left. He did not speak to Mr Heggers on that day. After receiving the letter he asked for advice from his lawyers concerning his
right to stay in the house. It transpired that he did not leave the house until some two months later.

10 Since his employment was terminated the Applicant says that he has made in the vicinity of ninety applications for
employment and he continues to seek work. He has total earnings of $10,952.00, he also admitted that after his termination he
received payment for another 11 weeks. During cross examination by Mr Brunner (of Counsel), who appeared for the
Respondent, the Applicant said he was too upset and to emotionally strained to discuss the termination with Mr Heggers, even
though there was an invitation for him to do so. He did not want to have the discussion because after so many years of hard
work getting a letter of that nature coupled with Mr Heggers�s intimidating behaviour, he did not wish to go through with
raising issues with him. The Applicant conceded that at no time after the so called dismissal did he make any attempt to have
any direct discussions with Mr Heggers. The Applicant also confirmed in cross examination that he continued to receive pay
for 11.6 weeks as if he had been working following what he says was the dismissal. He also contacted his lawyer immediately
and acted upon the advice he received.

11 The main evidentiary underpinning the Respondent�s position comes from the evidence of Wihelmus Heggers. It is contended
that the letter of dismissal, produced earlier in these Reasons, fails to recognise comments made by Mr Heggers to the
Applicant when he gave him the letter. Nor does it take into account that Mr Heggers left a note on 6th February 2001 at the
Applicant�s residence asking for him to make contact for discussions (Exhibit B2). The letter is incorporated hereunder�

�Dear Ton
I follow up on what I did say to you on Wednesday night when I handed you my letter. I asked you then to read my letter
and think it through so that we could talk. I am concerned about your wellbeing and would very much want you to keep
talking with me about any future positions we may both be in. Please feel free and encouraged to talk with me, if you
like any time over the weekend call my mobile or house phone (0408952385 or 94185411) Enclosed are the pay advice
slips.
Regards Bill

12 It is the evidence of Mr Heggers that he said much more than merely say the words �with regret� when he handed the letter to
the Applicant, he asked him to read the letter and think it through so that the redundancy could be discussed. What he wanted
to discuss was the actual termination date, what benefits would be paid and what assistance Mr Heggers could give the
Applicant in obtaining other employment.

13 Mr Heggers said he had heard that the Applicant came into the work place on 5th February 2001 and informed other employees
that he had been sacked. This caused Mr Heggers to seek out the Applicant in an attempt to talk to him but he could not locate
him at that time so he wrote a letter. This was done on the advice of the Respondent�s Accountant, Mr Curtis, who gave
evidence in these proceedings.

14 The note was delivered to the Applicant�s residence and again called for discussions.
15 Evidence was given to the Commission by Mr N.F.V. Curtis who is a Chartered Accountant. His evidence indicated a

continuing growth in the financial difficulties of the Respondent so that he was advising Mr Heggers that there were real cash
flow problems with his business and he had to get more capital. Mr Heggers was advised that there might be a necessity to
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reduce staff and eventually this came to pass. The trading position of the Respondent is and was not strong. Mr Curtis detailed
this in a report (Exhibit B8). Mr Curtis�s opinion is that it will be three to four years before the Respondent becomes profitable.

16 Evidence was also taken from Mr Dirk Floris Van Den Dool. Mr Van Den Dool said that he is a Foreman Leading Hand
employed by the Respondent. As well as crop maintenance and other duties, he supervised staff. He described his role as
similar to that which was performed by the Applicant. He gave evidence that Mr Heggers often talked about the financial
aspects of the business with staff during work hours, lunch breaks or after work, these were not formal discussions they were
information sessions. Mr Van Den Dool said that often the Applicant was present with Mr Heggers and himself when the
Applicant�s side of the business was discussed and its difficulties were analysed. Mr Van Den Dool was aware that at various
times over the past three years the Respondent was trying to sell the business because of financial difficulties. It was not a
secret, other employees at Grow West knew about his intention. According to Mr Van Den Dool the Applicant was one of
those, he knew that because they often talked about what would happen if there was a new owner, for instance would they be
re-employed and the like. Mr Van Den Dool often discussed with the Applicant that it might be possible that one of them
would have to go because it happened in the past that other people had to leave. Both of them were a bit scared they might be
the next person to have to find employment

17 Mr Van Den Dool referred to an email from the Applicant received by him on 23rd April 2001 which gives an indication of the
Applicant�s thoughts at the time. The email, which is partially in Dutch, incorporates the so called termination notice followed
by these comments ��those were his words I do not accept to resign voluntary, that is what he wants so it makes him feel
good because I left on my own accord, I simply had no reason to resign, I was hoping at least a other five years I was
reasonably happy��

18 The preceding is sufficient scan of the evidence produced in the Commission. Although it by no means includes everything
that was presented it is a sufficient summary to give an indication of the most important and relevant parts. The Commission is
required to make findings of witness credibility. This is a case where the credibility of witnesses is not in doubt. Each of them
told the story from the best of their memory. I do not think any of the answers were manufactured although it may well be that
the passage of time has caused the Applicant to forget some of the responses he made at the time at the time of the events.

19 What the Commission has to do is analyse the evidence against the law to be applied. The law that is set out in the well know
case of (Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385) in determining an unfair dismissal claim the Commission
is required to ascertain if there has been a fair go all round (in Re: Loty and Holloway v AWU (1971) AR 95 99). The
consideration of whether a determination is unfair includes the consideration of both substantial and procedural fairness. Any
breach of the rules of natural justice is an important circumstance in the determination of the crucial question whether the
dismissal was harsh or unjust (Shire of Esperance v Mouritz (1991) 71 WAIG 891). Also in that context the comments of
Kennedy J in Mouritz that procedural fairness is one of a number of factors to be considered in the balance to determine
whether the dismissal was unfair when viewed in its totality.

20 In the circumstances of redundancy a dismissal can be found to be harsh, oppressive or unfair if there was no prior warning or
consultation or if the Applicant was not afforded an opportunity to discuss the circumstances or that he was not offered
redeployment or that there has been unfair selection for redundancy, or that he was a evicted from his home, or callously
treated, (FDR Pty Ltd v Gilmore (1998) 78 WAIG 1099). In this case there is an allegation that �termination� was summary
and if that happened where the circumstances did not warrant it, this could create unfairness (Jacob Gilmore v Cecil Bros, FDR
Pty Ltd (1996) 76 WAIG 4434).

21 From the evidence I conclude and find that the relationship between the parties had been a happy one commencing first with a
relationship which was mutually terminated. The experience of the parties had been so good that they entered into another
employment relationship. The identity of the employer in that relationship is a matter of contention. The Commission can not
only amend a mis-description of a name but it can substitute another party (Parvene Kaur Rai v Dogrene Pty Ltd (2000) WAIR
47) This application is unusual in that it named two parties; one Mr Wihelmus Heggers and the other Grow West, both of the
same address. It is clear enough that Mr Heggers did not employ the Applicant in his own right; it became clear during the
hearing that there was no confusion among the parties as to the identity of the employer against whom this application was
filed. There was not and was never two employers involved, the correct Respondent is Grow West which is a trading name for
Mellow Wind Pty Ltd. There is no need for the Commission to make any amendment to the application other than to delete
reference to Wihelmus Heggers, Grow West being sufficient description of the Respondent in this matter. To dismiss the
application merely because it was filed against two separate entities would defeat the command in s.26 which requires the
Commission to act with expedition and without regard to legal technicality. What is necessary is that the Respondent knows
that an action has been commenced by an employee or ex-employee. That was abundantly clear in this case and the
Respondent had every opportunity to prepare a defence and have its contentions fully ventilated before the Commission.

22 The employment relationship between the parties was a happy one on a professional level, but it was against the background of
a continual struggle by Mr Heggers, to keep the business operating. I accept the evidence of Mr Curtis that this struggle has
been of long standing, that there have been need for capital injections into the business and that by April 2001 the
Respondent�s financial affairs were delicately balanced. There was a large overdraft and the advice from the Respondent�s
financial advisors was that it must do something to reduce its costs. I also find that Mr Heggers had discussed these matters
with his staff, I accept that the evidence of Mr Van Den Dool that he was present when it was discussed with the Applicant and
Mr Van Den Dool and that they, as senior employees of the business, were quite well aware of the financial position. It may
well be that at one stage Mr Heggers expressed the opinion to the Applicant that in the event of redundancy that at that time he
favoured the selection of Mr Van Den Dool as the one of the two to go. But even if he did, that does not bind him to that
decision if on the basis of other information he later decides to make another selection. The key is that the selection is one
which can be supported on the basis of fairness. It is also relevant that Mr Heggers made the comments about Mr Van Den
Dool before he had actually made a decision to dismiss someone and who that would be when the dismissal was made, if in
fact it came to pass.

23 The decision to make someone redundant was not made until discussions with Mr Norman Curtis on or about 3rd April
2001 when Mr Heggers had approached Mr Curtis for advice.

24 It is at that time the obligation that is contained in s.41 of the Minimum Conditions of Employment Act to advise an employee
of the intention to make them redundant crystallised. It is open to find and I do that as soon as he identified the Applicant as
the person who would be made redundant Mr Heggers notified him. There is no evidence that the decision was made before 3rd

April 2001.
25 It is Mr Hegger�s contention that his purpose in providing the letter to the Applicant on 4th April 2001 was to tell him that his

position was redundant, to provoke conversation with him about how that was to occur and that the reason was to reign in
expenditure and cut costs. The letter then goes on to say that if it is not suitable to the Applicant to accept pay in lieu of notice
and an ex gratia payment there was an alternative of a two week notice of termination from the Applicant. There was also an
advice that when the employment was finished that the Applicant would need to vacate his home within one month.
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26 The letter also acknowledges that there is some shock to the Applicant but offers a reference. Mr Heggers says that the letter
was not handed to the Applicant with a curt �with regret�, that on the contrary he did tell the Applicant what the letter was and
what he wanted to do. However for some reason the Applicant only remembers the words �with regret�. He did not open the
letter in the presence of Mr Heggers, he took it home and read it. On doing so, he immediately thought he had been dismissed.
The thrust of his evidence is that was in his mind as soon as Mr Heggers made the comment �with regard� to him. I find that
Mr Heggers was concerned that the Applicant should discuss matters with him and asked him to do so, he made a telephone
call to which the Applicant did not respond and he followed that up with a letter again soliciting the Applicant to discuss
matters with him. Mr Heggers wanted to talk through his intention. I accept that the letter was sincere and that Mr Heggers was
concerned about the Applicant�s well being. It was clear the men had been friends as well as work mates for a long time. The
Applicant had been asked to make contact with Mr Heggers at any time and been given the means to do so. However instead
he sought legal advice and it appears on the basis of legal advice he did not enter into those discussions. It appears that later,
also on legal advice, Mr Heggers ceased to have contact with the Applicant. One can speculate that in the absence of those two
separate pieces of legal advice two old friends may have been able to sort the matter out, however that did not occur.

27 The Applicant was selected because the assessment of the Respondent was that Mr Van Den Dool�s part of the operation was
more likely to contribute to the ongoing profitability of the business. As I have said earlier even though the letter that led to
this dispute could be taken to be a warning of impending dismissal it is a fair summary of the evidence to say that both Mr Van
Den Dool and the Applicant knew of the existing delicate financial position of the Respondent and had done for some time.
The Applicant was in effect told about the need for redundancy, it was a financial need and any consultation with him about
the financial need for the redundancy would not have been productive from the Respondent�s point of view because clearly the
Applicant would not be able to make a contribution to resolution of the Respondent�s financial position.

28 It is wrong to say that the dismissal was summary. I can only conclude that the Applicant has read the letter of 4th April
2001 incorrectly, it is speculation to say why that may have occurred although it is fair to say that there is some ambiguity in
the letter. Because of that ambiguity the Applicant bore some responsibility to resolve it by talking to the Respondent. The
Respondent tried to facilitate discussions but his efforts were unavailing because the Applicant did not respond to the
invitation. That the Applicant did not get the benefit of an individual discussion about the redundancy before he received the
letter of 4th February 2001 in my view that is not fatal to the Respondent�s position.

29 As for the adequacy of payment the Applicant continued to be paid for some 11 weeks after 4th April 2001. There has been
nothing put into evidence as to why this happened but if that payment, excluding any entitlement to annual leave, was made
and I find that it was, it is difficult to reach a conclusion that at the time that there was inadequate payment made for the
severance. Matters arose before the Commission concerning the Residential Tenancy Act and the alleged collusion between the
parties to split the Applicant�s income. These are not issues which go to the heart of the matters to be determined here and I
make no comment upon them.

30 On the basis of my analysis of the evidence I have reached the conclusion that more likely than not the Applicant was not
dismissed by the letter of 4th April 2001 however by his conduct the contract appears to have come to an end about that time
even though the fact that he received payments for 11.6 weeks after that time confuses that issue somewhat. However it is safe
to conclude on the evidence that there was no dismissal on that day and I so conclude. It is trite that the rights given to an
employee under s.29 of the Act are not enlivened until there has been a dismissal and as there has not been in this case on my
finding the application must fail for want of jurisdiction.

31 If I am wrong and there was a dismissal, the preponderance of the evidence leads to the conclusion that the Applicant was
made redundant and that even though there is some aspects where the procedure leading to the termination were faulty that on
balance it cannot be said that the dismissal was unfair. For all of these reasons the application will be dismissed.

_________

2002 WAIRC 05590
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONIS JOSEPH NIEUWENDYK, APPLICANT
v.
GROW WEST, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. APPLICATION 732 OF 2001
CITATION NO. 2002 WAIRC 05590
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr T. Dixon (of Counsel) and later Ms C. Ozich (of Counsel) on behalf of the applicant and Mr P. Brunner (of
Counsel) on behalf of the respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05608
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 21 MAY 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05608
_________________________________________________________________________________________________________
Result Application upheld in part. Order issued.
Representation
Applicant Mr O Moon as agent
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act (�the Act�) by which the applicant seeks the

recovery of contractual benefits from the respondent of $57,649.72, as claimed in the notice of application.
2 The respondent�s notice of answer and counter proposal, filed following a direction of the Commission of 22 April 2002, does

not comply with the Commission�s direction and is contrary to reg 21(4) of the Industrial Relations Commission Regulations
1985, in that it does not admit or deny the applicant�s claim. The notice of answer says that the respondent engaged the
applicant to procure a loan as investment capital for the respondent to utilise in various projects. The respondent says the
applicant was not successful in obtaining these loan funds and it was agreed by both the applicant and the respondent that the
applicant�s engagement could no longer continue as there was no real prospect of the loan funds materialising.

3 I should note that by facsimile dated 10 May 2002 from the Chamber of Commerce & Industry of Western Australia, my
associate was advised that due to the respondent having no assets, it would not be appearing on the hearing of this matter.
Having formed the view that the respondent was duly notified of these proceedings, the Commission determined that it would
hear and determine the matter pursuant to s 27(1)(d) of the Act, in the absence of the respondent�s appearance.

4 The applicant�s claim, at least as far as the Commission understood it, was for salary, salary in lieu of notice, annual leave and
superannuation entitlements all of which it was alleged were benefits due to the applicant under his contract of service with the
respondent. To the extent that the claims for annual leave and superannuation constituted entitlements arising under the
Minimum Conditions of Employment Act 1993 and the Superannuation Guarantee (Administration) Act 1992 (Cth), those
claims are clearly matters beyond the jurisdiction of the Commission, as has been held by the Full Bench of this Commission
on a number of occasions.

Facts
5 The facts in this matter are straight forward and are as follows.
6 The respondent company was described in the evidence as a passive investment company whose principal function was to

secure and act as an intermediary for funding raised through other entities for the purposes of investment projects. According
to the applicant, who was the only witness who gave evidence in the proceedings, he was engaged by the respondent initially to
provide consulting services. By minutes of a meeting of the respondent dated 8 May 2000 and tendered as exhibit A3, a
resolution was carried that the respondent employ the applicant on a full time basis as its general manager. That appointment
took effect from on or about 1 June 2000. It was agreed that the applicant be employed on a remuneration package of
$100,000 per annum plus expenses. Of the remuneration component, $24,000 per annum was allocated to be paid into a
superannuation fund, in addition to statutory superannuation contributions.

7 The applicant testified that there were no particular performance requirements imposed upon him but it appears that based on
all of the material before the Commission, the applicant�s primary task as general manager was to obtain loan funds of US
$15 million from which the business of the respondent would be generated.

8 The applicant testified that at the time of his engagement, he did not discuss with the respondent the issue of notice of
termination of his employment. Additionally, there was no agreement with the respondent as to annual leave entitlements. He
testified that he relied upon statutory entitlements in relation to annual leave.

9 For reasons not material for the purposes of determining this matter, on 4 June 2001, the applicant wrote to Mr Halvorson of
the respondent, complaining that he could not continue to work without being paid any salary.  The applicant proposed that he
either be terminated immediately by the respondent or that he be paid some funds on an ongoing basis.

10 What occurred following that letter was not at all clear on the evidence, although I note that the respondent says in its notice of
answer that the employment of the applicant came to an end by agreement between the applicant and the respondent.

11 In support of his claim, the applicant tendered a document described as �reconciliation of wages paid and due to Martin
Radford�, which document was tendered as exhibit A4. Regrettably, this document did not assist the Commission in
determining this matter. In addition to it being somewhat confusing, it contained much material irrelevant to the applicant�s
claims and tended to obscure what the Commission understood to be the real claim in these proceedings.

12 Be that as it may, the Commission granted the applicant�s industrial agent several adjournments in order to clarify the
particulars of the applicant�s claim for salary. Despite this, at the conclusion of these proceedings, it was still not clear to the
Commission as to precisely what sum of money, by way of salary entitlements, were being claimed. To enable this matter to be
determined, and to afford the applicant fairness and justice, the Commission granted the applicant leave to submit a revised
schedule with particulars of the applicant�s claim, within seven days.  Such a revised schedule was received by the
Commission on 17 May 2002.

Conclusions
13 In the absence of any evidence from the respondent challenging the applicant�s evidence I am bound to accept his evidence in

relation to his claims unless I find it to be inherently lacking in credibility, which I do not. Accordingly, on the evidence I am
satisfied and I find that the applicant was employed as the respondent�s general manager from on or about 1 June 2000 to
about, it appears on the evidence, the first week of June 2001. I also find that as a term of the applicant�s contract of



1050 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

employment he was entitled to a remuneration package of $100,000 per annum plus expenses. I find on the evidence that the
$100,000 per annum included the statutory superannuation contributions which must be deducted for the purposes of
calculating any entitlements the applicant can recover in this jurisdiction as a contractual benefit. On this basis I accept and
find that the applicant�s gross monthly salary was $7,716.05, which included an agreed sum of $2,000.00 per month for
additional superannuation contributions for the applicant.

14 I accept on the evidence that the applicant was entitled to salary for the month of June 2000 in the sum of $2,916.64 but did not
receive it. I am also satisfied and I find that the applicant was paid some of his contractual salary entitlements up to and
including December 2000, less the discretionary superannuation component, but thereafter through to and including the month
of May 2001, the applicant was either paid less than his monthly entitlement or in the case of April and May 2001 the applicant
received no salary payments at all.

15 I am therefore satisfied and I find, based upon all of the evidence and materials before the Commission that the applicant was
due total salary payments, including those amounts as the additional superannuation component, in the sum of $57,091.36,
representing entitlements due to him under his contract of service but denied to him on its termination.

16 As to the applicant�s claim to one month�s salary in lieu of notice, I am not satisfied on the evidence that the applicant has
established, on the balance of probability, such an entitlement. The evidence was inconclusive as to the circumstances under
which the applicant�s employment with the respondent ceased. That is, it was not at all clear on the evidence, capable of
supporting a finding, how the applicant�s employment was terminated, either by the respondent or otherwise. I am therefore
not persuaded that the applicant�s claim in this regard can succeed.

17 As to the applicant�s claims in relation to statutory entitlements including annual leave and superannuation contributions, for
the reasons I have already indicated above, these claims are also refused.

18 Finally I wish to add that regrettably, with due respect, this matter has been made far more complicated by the applicant than it
need be. Advocates appearing in this jurisdiction, whether they be lay or legal practitioner, have a duty to ensure that not only
are they adequately prepared, but also that they critically review materials provided to them by their principals and clients
respectively, to ensure that such material is relevant and readily comprehensible, in order that the Commission can properly
consider matters before it.

19 For the foregoing reasons, an order will issue to the effect that the applicant has been denied by the respondent contractual
benefits by way of salary entitlements in the sum of $57,091.36, which sum will be payable within 21 days.

_________

2002 WAIRC 05684
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 5 JUNE 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05684
_________________________________________________________________________________________________________

Result Application upheld in part. Order issued.
Representation
Applicant Mr O Moon as agent
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr O Moon as agent on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the respondent pay to the applicant the sum of $57,091.36 as a denied contractual benefit less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of the
date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05619
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RODERICK JAMES HOLLAS SMITH, APPLICANT
v.
SARACEN MANAGEMENT PTY LIMITED ACN 079 747 452, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 138 OF 2001
CITATION NO. 2002 WAIRC 05619
_________________________________________________________________________________________________________
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Result Applicant�s application dismissed. Respondent�s application to delay delivery of reasons for decision
dismissed.

Representation
Applicant Mr R Le Miere QC, Mr A Drake-Brockman and Mr B Jackson (of Counsel)
Respondent Mr M Bennett and Ms J Hill (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (�the Act�). Roderick James Hollas

Smith (�the Applicant�) claims that he has been harshly, oppressively and unfairly dismissed by Saracen Management Pty
Limited (�the Respondent�). The Applicant also claims that he has not been allowed by the Respondent a benefit to which he is
entitled under his contract of service, namely the payment of one year�s remuneration in lieu of notice or three months� notice
and nine months� remuneration in lieu of notice.

2 The Applicant�s claim is for�
(a) $350,000 being 12 months� salary by way of unpaid notice/severance payment as a denied contractual benefit; and
(b) $175,000 as payment of compensation for loss and injury caused by the dismissal of the amount of six months�

salary.
Background
3 The Applicant was employed by the Respondent, under a written service agreement dated and executed 15 May 2000 (Exhibit

F17). The Respondent was the management company for the Saracen Group of companies. The Saracen Group included the
Respondent, Saracen Mineral Holdings Ltd (�Saracen Mineral Holdings�), Westgold Resources NL (�Westgold�), Internet
Solutions Australia Ltd (formerly Ramsgate Resources Ltd) and Carpenter Pacific Resources NL. The Applicant was employed
by the Respondent in the capacity of Executive Chairman and Managing Director of the Respondent and Saracen Mineral
Holdings, and Executive Chairman of Westgold, Ramsgate Resources Ltd and Carpenter Pacific Resources NL. Whilst
employed the Applicant continued to hold office as Director and Chairman of Precious Metals Australia Ltd (�PMA�) pursuant
to clause 4.2 of his service agreement. The Managing Director of PMA was Mr McKee.

4 Hugh McLernon was a Director of the Respondent, Saracen Mineral Holdings and Westgold. Daniel Hill was a Director of
Westgold. During early 2000 Mr Hill on behalf of the Respondent and Saracen Mineral Holdings Ltd discussed with the
Applicant the possibility of employment as Chief Executive Officer of the Saracen Group of companies, including Westgold.
Mr Hill discussed this proposal with Mr McLernon and after some negotiation a proposal was put to the Board of the
Respondent in March 2000 that the Respondent employ the Applicant on the following terms�

�(a) the Applicant would receive a salary of $350,000 per annum, of which $100,000 would be paid by PMA;
(b) the Applicant would spend approximately one-third of his time on the business of PMA until it was concluded;
(c) Saracen would support the issue to Smith of�

(i) 7,500,000 shares in Westgold at 20¢ per share partly paid up to 3 cents per share with no call for 2 years;
(ii) 2,750,000 shares in Carpenter Pacific Resources NL (�Carpenter�) at 60¢ per share partly paid up to

12.5 cents per share with no call for 2 years;
(iii) 3,300,000 options in Saracen Mineral Holdings Ltd (�Saracen�) exercisable at 30¢ per share within 5 years;
(iv) the right to sub-sub-underwrite 10% of a rights issue of shares in Ramsgate Resources Ltd (�Ramsgate�)

which was about to be made;
(d) Smith would be appointed managing director of Saracen, Westgold and Carpenter and a non-executive director of

Ramsgate and Black Range Minerals NL.�
5 On 12 April 2000, Westgold took a placement in PMA. PMA issued to Westgold 9,630,818 fully paid ordinary shares at an

issue price of 31.15 cents per share. PMA paid a placement fee to Westgold of 5% of the issue price. Settlement was effected by
payment of $3m from Westgold to PMA and on payment of $150,000 from PMA to Westgold. (Exhibit F11)

6 Initially the terms of appointment set out in paragraph 4 of these reasons were rejected by the Respondent�s Board but during
April 2000 the listed trading prices of securities on the Australian Stock Exchange (�ASX�) fell significantly. The effect was
that the market price of shares of companies within the Saracen Group decreased substantially. As a result at the end of April
2000 further discussions occurred. On 12 May 2000 the Applicant was appointed Chief Executive Officer of the Saracen Group
of Companies and he entered into a service agreement with the Respondent on 15 May 2000. The service agreement was
expressed to commence on 15 May 2000 and to continue for 3 years or until terminated in accordance with the service
agreement, whichever first occurred. The material terms of the service agreement are as follows�

�3.1 Powers, Responsibilities and Duties Delegated by Board
The Executive shall in the Specified Employment Capacity�
(a) exercise the powers and discretions;
(b) hold the responsibilities; and
(c) perform the duties and tasks,
as would be reasonably expected of a person in that position by the Board of directors of a reputable public
company listed on the Australian Stock Exchange Ltd.

4.1 Performance of Duties
The Executive shall perform the Executive�s responsibilities and duties in a proper and efficient manner and, except
in the case of absence by reason of ill health, incapacity, accident or leave, shall devote substantially the whole of
the Executive�s time, attention and abilities during usual business hours, and such other hours as are reasonably
necessary for the Executive to perform the Executive�s duties in a satisfactory manner, exclusively to the business
of the Company and its Related Bodies Corporate and the other companies in which the Executive holds office at
the request of the Board.

4.2 Other Employment
The Executive shall not without prior written consent of the Board undertake any other business or profession or
hold any other office that adversely affects Sarman or the Company or materially hinders the performance by the
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Executive of his duties hereunder. Where the Executive holds any office in any other company solely as a
representative or nominee of the Company and with the consent of the Company�
(a) any remuneration in the form of cash otherwise payable to the Executive as a result of holding that position

shall be held on trust and be accountable to the Company provided that the amount the Executive will be
required to hold on trust and account for shall not exceed the actual amount of cash paid to the Executive by
the other company;

4.3 Other Board Positions
Notwithstanding clause 4.2, the Company may require the Executive to be appointed from time to time to the Board
of companies in which the Company may invest its money and if so requested the Executive agrees�
(c) that as at the date of the Agreement the Executive is either appointed to or has been requested to seek

appointment to the Boards of Westgold Resources NL, Carpenter Pacific Resources NL, Ramsgate
Resources Limited, Black Range Minerals NL and Precious Metals Australia Limited.

4.4 Promotion of Company�s Interests
The Executive shall�
(a) use the Executive�s best endeavours to promote and enhance the interests, welfare, business, profitability,

growth and reputation of the Company and its Related Bodies Corporate; and
(b) not intentionally do anything which is or may be harmful to them.

7.1 Remuneration
Sarman will pay and provide to the Executive a salary and such other benefits as may be mutually agreed from time
to time, including superannuation contributions in accordance with this agreement, so that the annual amount of the
salary and the cost of the benefits paid or provided by Sarman hereunder equals the amount of the Remuneration.
All monies received by the Executive from the companies referred to in clause 4.3(c) by way of directors� fees or
otherwise will be construed as salary. Sarman shall pay to the Executive the salary and other benefits payable to the
Executive as part of the Remuneration monthly in arrears on the last Business Day of each month.

7.4 Options
(a) Subject to clause 7.4(b) the Executive will receive the options referred to in Schedule 1 to this Agreement.
(b) The Company will take all steps to obtain any necessary approval for the grant of the options and the issue

of the shares described in Schedule 1 to this Agreement at the next general meeting of the Company
following execution of this document by the parties.

8.2 Shares in Carpenter Pacific Resources NL
The Company will use its best endeavours to ensure that the Executive or his nominee and Carpenter Pacific
Resources NL enter into and perform an agreement whereby the Executive applies for and is allotted
2,750,000 ordinary shares in the capital of Carpenter Pacific Resources NL issued as 60¢ per share partly paid to
12.5¢ per share with no call for 2½ years from the date of issue of the shares.

8.3 Shares in Westgold Resources NL
The Company will use its best endeavours to ensure that the Executive or his nominee and Westgold Resources NL
enter into and perform an agreement whereby the Executive applies for and is allotted 7,500,000 ordinary shares
issued at 20¢ per share partly paid to 3¢ per share with no call for 2½ years from the date of issue of the shares.

10.1 Immediate Termination by Sarman
Sarman may immediately terminate the employment of the Executive under this Agreement by giving written notice
to the Executive if the Executive�
(a) becomes bankrupt;
(b) becomes a person whose person or estate is liable to be dealt with in any way under the law relating to

mental health;
(c) is precluded from taking part in the management of a corporation under the Corporations Law;
(d) is convicted of any offence involving serious fraud or dishonesty or any other indictable offence (except for

a traffic offence) which is punishable by a term of imprisonment exceeding 6 months (whether the
Executive is imprisoned or not);

(e) the Executive dies or becomes incapable due to physical or mental illness or infirmity for a continuous
period of more than 1 month of providing the services to Sarman in the manner required by this Agreement;
and

(f) commits a serious or persistent breach of this Agreement which the Executive, after receipt of prior notice
has failed to rectify to the reasonable satisfaction of Sarman within 1 month of receipt of that notice.

10.2 Entitlements Upon Immediate Termination
On termination of the employment of the Executive under this Agreement, pursuant to clause 10.1, the Executive
shall be entitled to receive from Sarman�
(a) the Remuneration payable to the Executive up to and including the date of termination;
(b) pay in lieu of any accrued annual leave to which the Executive is entitled up to and including the date of

termination;
(c) pay in lieu of any long service leave to which the Executive is entitled up to and including the date of

termination; and
(d) any other benefits due to the Executive pursuant to any share plan or other relevant plan.

10.3 Early Notice of Termination by Sarman
Sarman may terminate this agreement by�
(a)  providing three months notice of termination in writing to the Executive and paying to the Executive the

equivalent of nine months Remuneration at the expiration of that three months notice period; or
(b) paying to the Executive the equivalent of one year�s Remuneration in lieu of notice, or if less than one year

is left to run to the end of the Employment Period, paying to the Executive an amount equivalent to
Remuneration other entitlements of the Executive for the balance of the Employment Period.
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11. NO MISREPRESENTATION
The Executive shall not�
(a) at any time intentionally make any untrue statement in relation to the Company or any of its Related Bodies

Corporate; or�
7 In paragraph 13 of the Respondent�s Notice of Answer, the Respondent claims�

�13. It was a term of the Service Agreement that�
13.1 the Applicant would not engage in conduct destructive of the necessary trust and confidence between the

Applicant and Respondent;
13.2 the relationship between the Applicant and the Respondent was one of utmost good faith;
13.3 the Respondent was entitled to summarily dismiss the Applicant if the Applicant committed a material

breach of the Service Agreement which was incapable of rectification.
Particulars

These terms are implied as a matter of law.�
These terms were not disputed by the Applicant.

Reasons for Termination Set out in Writing
8 On 13 December 2000, Mr McLernon on behalf of the Board of the Respondent caused to be delivered a letter to the Applicant

in which the Respondent�s decision to terminate the Applicant�s employment was outlined. The letter stated the Applicant�s
employment was terminated as from 12 January 2001 (Exhibit F76). The Applicant was paid for the period of notice. After an
announcement to ASX that the Applicant was no longer employed by Saracen Mineral Holdings on 13 December 2001 (Exhibit
1), both parties made a number of statements to the media which it made it plain that the Applicant�s employment had come to
an end. The termination letter stated�

�1. I refer to the terms of the employment contract between yourself, Saracen Mineral Holdings Limited and Saracen
Management Pty Ltd dated 15 May 2000.

2. Clause 4.1 of that agreement requires you to carry out your responsibilities and duties �in a proper and efficient
manner�.

3. Clause 4.4(a) requires you to use your best endeavours to �promote and enhance the interests, welfare, business
profitability, growth and reputation of Saracen Mineral Holdings Limited.�

4. Clause 4.4(b) requires you to not intentionally do anything which is or may be harmful to Saracen Mineral Holdings
Limited.

5. Prior to execution of the agreement you advised Saracen that you would need to spend approximately one third of
your time in the management of Precious Metals Australia Limited. It was agreed that Saracen would charge PMA
$100,000 per annum for your services to that company.

6. It was your task as chief executive officer of Saracen to formalize the arrangement between Saracen and PMA.
7. Over the last few days the following facts have emerged�

(a) In June 2000 you decided that Saracen would manage PMA.
(b) As a result, PMA moved its staff, furniture, plant, equipment and records into Saracen�s offices.
(c) In early July an invoice was prepared by Saracen for management services and delivered to PMA.
(d) The invoice was based upon cost plus 75% (this being the basis for Saracen�s management fee for all other

companies under management).
(e) PMA refused to pay the invoice on the basis that it did not believe monies expended by Saracen on its

behalf should be marked up.
(f) After discussion between Andrew McKee, yourself and Andrew Chapman a letter agreement was prepared

by Andrew Chapman for your review and execution.
(g) That agreement was for six months and contained no premium above actual cost for Saracen.
(h) That agreement was beneficial for PMA and not beneficial for Saracen and should have been disclosed to,

discussed by and decided upon by the Board of Saracen.
(i) Instead of bringing it to the Board you did not execute the letter agreement by simply allowed the

understanding to be that PMA would not be charged more than the actual outgoings by Saracen.
(j) This meant that PMA could walk away from the arrangement at any time of its choosing and it also meant

that PMA had no obligations to Saracen. In particular it had no obligation to pay $100,000 per annum to
Saracen for your services.

(k) Invoices were prepared and delivered to PMA each month according to this unwritten arrangement.
(l) For the period from June to November 2000 these monthly invoices were not paid by PMA and

accumulated to approximately $107,000.
(m) PMA was finally able to pay the amount outstanding on 4 December 2000 after the vote was taken by PMA

shareholders to accept the Xstrata deal.
(n) Between 28 November and 4 December you then caused all of the records of PMA to be removed from

Saracen�s office and have made arrangements for the plant, equipment and furniture to be removed.
(o) The removal of PMA�s records occurred without the knowledge of the Board of Saracen.
(p) PMA is not now willing to pay Saracen the $100,000 per annum for your services.

8. This conduct has only come to light because of the decision of the company secretary to highlight the problem in
the recent monthly report (ie�it was not your decision to disclose it to the Board).

9. The conduct also occurred in circumstances where you put the reputation of Westgold Resources NL at risk with the
company stockbrokers (J B Were) by wrongly suggesting that the company would make a bid for Western Metals if
the share price did not live up to your expectation. Were�s advised that they were embarrassed by your statements
(which were taped) and that this embarrassment has put our relationship with them at risk.
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10. The Board of Saracen (other than yourself) believes that this conduct constitutes a serious breach of the provisions
of the agreement referred to above and has elected to invoke the provisions of Clause 10.1(f) of the agreement.

11. That clause does not provide for circumstances where a serious breach is not capable of rectification as is the case
here. The Board has therefore determined to terminate the agreement as from 12 January 2001 (being one month
from the date of this notice).

12. In all the circumstances, the Board would prefer that you not be required to fulfil your employment obligations
during the one month notice period. The Board would be satisfied if you ceased attending the office on Wednesday
13 December 2000.

13. The company secretary will determine the other entitlements under Clause 10.2 and will pay them to you on Friday.
14. The Board requests that you provide a letter of resignation from your Board positions on the following companies�

Saracen Mineral Holdings Limited;
Saracen Management Pty Ltd;
Internet Solutions Australia Limited;
Westgold Resources NL;
Carpenter Pacific Resources NL;

and any of their subsidiaries.�
9 On 19 December 2000, solicitors for the Respondent had delivered to the Applicant a letter setting out additional grounds of

termination (Exhibit F78). The letter stated as follows�
�� The Saracen companies are concerned to give you notice that�
1. they are aware of the circumstances giving rise to the claim by Westgold Resources NL against you personally;
2. having regard to those matters and to the terms of the employment contract between yourself and Saracen Mineral

Holdings Ltd and Saracen Management Pty Ltd dated 15 May 2000, our clients believe your conduct during the
course of your employment with Saracen as a director of Westgold Resources NL was such that you had an
obligation to inform Saracen and Westgold of the matters known to you concerning Westgold�s investment in
Precious Metals Australia Ltd. Your failure to comply with this obligation prevented Westgold from taking steps to
protect its investment in Precious Metals Australia Ltd.

Plainly your conduct constitutes a serious breach not capable of rectification.
Further having regard to the very recent High Court decision of Concut Pty Ltd v Worrell [2000] HCA 64 delivered on
14 December 2000 which re-emphasised the provisions otherwise settled in Australia (particularly by Shepherd v Felt and
Textiles Australia Ltd (1931) 41 CLR 349) our clients are entitled to rely upon grounds justifying summary dismissal that
existed as at the date of your dismissal.�

The letter also made it plain that the Respondent relied upon the circumstances giving rise to the Westgold claim as being
grounds sufficient to justify the decision by the Respondent to summarily dismiss the Applicant without notice or alternatively
to justify the Respondent�s election to invoke the provisions of Clause 10.1(f) of the service agreement.

10 After proceedings commenced, the Respondent�s solicitors filed an Amended Notice of Substituted Answer and Counter
Proposal (�the Notice of Answer�). In the Notice of Answer a number of other allegations are set out which the Respondent
relies upon in saying it was entitled to dismiss the Applicant pursuant to Clause 10.1(f) of the service agreement or alternatively
summarily dismiss the Applicant. Those grounds are as follows�

�43. On 4 December 2000, the Applicant as an officer of Westgold wrote to Westgold�s solicitors informing them that a
copy of the Pinnacle licence agreement was in the possession of Westgold for the purposes of discovery in Supreme
Court proceedings.

44. At the time of the conduct referred to in paragraph 43 hereof�
44.1 the Applicant knew that a copy of the Pinnacle licence agreement was not in the possession of Westgold;
44.2 the Applicant knew that a central issue in the case was whether Westgold had in its possession a copy of the

Pinnacle licence agreement;
44.3 the Applicant knew that discovering a copy of the Pinnacle licence agreement would harm the prospects of

Westgold in the proceedings.
48. In or about December 2000, the Applicant informed Rainford on behalf of the Respondent that�

48.1 he was a director of Vanadium Australia Pty Ltd;
48.2 he did not have access to the offices of Vanadium Australia Pty Ltd;
48.3 he intended to wait for cleaners to enter the offices of Vanadium Australia Pty Ltd to enable him to access

the offices and review what he could find;
48.4 he had entered the offices of Vanadium Australia Pty Ltd one evening without the knowledge or permission

of the other directors of Vanadium Australia Pty Ltd.
51. In or about November and December 2000, the Applicant recorded conversations with representatives of the

Respondent including a Board meeting of the Respondent without the permission of the other participants to the
conversation or informing the other parties to the discussion of his intention to record the discussion.�

11 The Applicant contends that the only grounds which the Respondent can rely upon are the grounds it acted upon in making its
decision to terminate the Applicant�s employment. The Applicant contends these grounds are restricted to�

(a) The Applicant had breached the provisions of the service agreement by acts and omissions concerning the invoicing
of and payment for services provided by Saracen Management to PMA.

(b) The Applicant had put the reputation of Westgold at risk with J B Were by wrongly suggesting that Westgold would
make a bid for Western Metals if the share price did not live up to expectation.

12 The Applicant says that the other grounds relied upon by the Respondent in its Notice of Answer are grounds the Respondent is
not entitled at law to rely upon. The Applicant says that these grounds can be grouped into three groups of allegations. These
are�

(a) The first group of allegations (group 1 allegations) concerns conduct of Mr Smith prior to commencing employment
with Saracen Management. Those grounds are�
(i) Between March and May 2000 Mr Smith made false representations to Mr Hill concerning PMA and its

Windimurra Project (Respondent�s answer paragraphs 22, 28).
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(ii) By a letter of 7 April 2000 from Mr Andrew McKee to Mr Hill, Mr Smith made false representations
concerning PMA and a prospective note issue and the Prudential Group (Respondent�s answer paragraphs
23, 29).

(iii) By facsimile of 10 April 2000 Mr McKee forwarded to Mr McLernon a draft announcement by PMA to the
ASX concerning the proposed use of funds from a placement of PMA shares to Westgold, which
announcement Mr Smith knew to be false (Respondent�s answer paragraphs 24, 30).

(b) The second group of allegations (group 2 allegations) by the Respondent relates to conduct allegedly engaged in by
Mr Smith during his employment and known to Saracen Management, through Mr McLernon, during the course of
Mr Smith�s employment. Those grounds may be summarised as follows�
(i) On 22 June 2000 Mr Smith made false statements to Mr Hill and Mr McLernon in writing concerning the

production of the Windimurra Plant (Respondent�s answer paragraphs 32, 33).
(ii) On 30 June 2000 PMA issued a prospectus that failed to disclose certain matters that ought to have been

disclosed (Respondent�s answer paragraphs 34, 35).
(iii) In mid August 2000 Mr Smith informed Mr McLernon that he had delivered monthly reports for PMA for

the months of March to July to Mr McLernon on or about the dates that each report was published when the
Applicant knew he had not done so (Respondent�s answer paragraphs 45, 46).

(iv) In or about December 2000 Mr Smith entered the offices of Vanadium Australia after office hours and
without the knowledge or permission of the other directors of Vanadium Australia (Respondent�s answer
paragraph 48).

(c) The third group of allegations (group 3 allegations) concerns conduct of Mr Smith during the course of his
employment that the Respondent did not know of prior to dismissing him. Those grounds are�
(i) On 4 December 2000 Mr Smith as an officer of Westgold wrote to Westgold�s solicitors informing them

that a copy of the Pinnacle Licence Agreement was in the possession of Westgold for the purposes of
discovery in Supreme Court proceedings when Mr Smith knew that was not correct and that it would harm
the prospects of Westgold in the proceedings (Respondent�s answer paragraphs 43, 44).

(ii) On 20 November 2000 Mr Smith recorded a telephone conversation with Mr Hill without Mr Hill�s
knowledge or permission (Respondent�s answer paragraph 51, 52).

(iii) On 5 December 2000 Mr Smith recorded a meeting of the directors of Saracen Mineral Holdings without
the knowledge or permission of the other directors (Respondent�s Answer paragraph 51, 52).�

13 In relation to the Group 1 allegations, the Applicant says it is not open to the Respondent to rely upon any of the
Group 1 allegations as the Respondent, through Mr McLernon, was well aware of these allegations before the Applicant�s
dismissal. The Applicant contends that the Respondent chose not to terminate the Applicant�s employment upon these grounds
and continued to regard the employment as still being on foot. Consequently it is argued that the Respondent condoned any
breach of contract by the Applicant. The Applicant makes the same argument in relation to the Group 2 allegations. In relation
to each of the Group 3 allegations the Applicant says that even if made out those allegations did not justify his termination.

Events That Occurred Prior to the Applicant Being Employed by the Respondent � The Story of PMA
14 The Applicant is a Chartered Accountant. In 1988 the Applicant and his associates floated PMA on the Australian market. The

Applicant was a Director of PMA and its Executive Chairman. In 1995 PMA was a gold producer and during 1995 it
constructed a treatment plant at Butcher�s Creek in Western Australia. The plant was known as Palm Springs. The gold mining
operations were carried out by a wholly owned subsidiary company of PMA, PMA Gold. The mining operations at Butcher�s
Creek were carried out by BGC Contracting Pty Ltd (�BGC�) pursuant to two contracts. The first was for mining ore and waste
in March 1995 and the second was in March 1996 for upgrading and operating the crusher. In March 1997, mining at Palm
Springs was suspended and PMA Gold moved towards placing the operation on a care and maintenance basis. The cessation of
mining operations at Butcher�s Creek led to a claim for approximately $928,000 from BGC against PMA Gold. PMA Gold in
turn raised various counterclaims against BGC.

15 PMA was granted government industry research and development funds of several million dollars to develop vanadium
processing technology. Work was carried out to develop a vanadium mine at Windimurra, a site near Mount Magnet. The
Windimurra ore body is the largest known vanadiferous deposit in the world and has proven mineable reserves for a 21 year
mine life with the potential for 100 years of operation (Exhibit F1). In 1997 after the PMA Gold Palm Springs operation was
suspended on a care and maintenance basis, PMA needed funds. Part of the reason why it needed funds was for the Windimurra
vanadium project. PMA Gold had a working capital deficiency of around $2m as at 30 June 1997. PMA had borrowed money
from its Directors and it needed to repay those debts by raising capital through a rights issue. On 23 May 1997 PMA issued a
prospectus. 63% of the capital raised was used to stave off bankruptcy and $1.2m was available to generate future income
opportunities (Exhibit 99).

16 Sometime in December 1998 PMA entered into a joint venture agreement with Südelektra Windimurra Pty Ltd together with
Windimurra Pty Ltd and Vanadium Australia Pty Ltd in relation to the Windimurra vanadium project (Exhibit 8). On
17 December 1998, Südelektra Holdings AG (which later became Xstrata AG (�Xstrata�)) entered into an agreement to provide
bridging finance to PMA to enable it to meet its cash calls up to the June 1999 cash call. If finance was not repaid, then PMA�s
interest would dilute. The interest rate was LIBOR plus 2% margin per annum payable monthly (Exhibit 7). Xstrata owned 51%
of the project and accordingly from that point on was funding the other 49% of the project on a commercial rate of return (about
9% interest). About that time the mining and processing plant at Windimurra was being built. The cost of the operation was
approximately $120m (Exhibit F1). The budgeted cost was $108m. Xstrata was to provide 49% of $73m (transcript 472).
Consequently at this point in time PMA was committed to paying cash calls totalling $40 odd million dollars for the plant
which was to be completed by October/November 1999. In a report to the market, PMA in its Third Quarter Activities and Cash
Flow Report dated 30 April 1999 it informed the market that the joint venture participants had committed $70.1m in capital
expenditure. It also said that bridging finance had been provided by Xstrata (Exhibit 9). The Respondent says that the reason
why this was not announced to the market for some four months was that PMA had been seeking alternative financing by way
of project finance. In March 1999 PMA introduced an offer of financing from the National Australia Bank to Xstrata. Xstrata
refused this financing (Exhibit 12). In the announcement to the market PMA advised the market that Xstrata�s bridging facility
was unsecured and bore interest at 6.8% per annum tied to LIBOR. In asserting that the bridging finance was unsecured PMA
made no mention that Xstrata�s bridging finance was subject to dilution. This meant that through a period of six months in the
absence of PMA obtaining alternative finance it would have to dilute its percentage it owned in the project in favour of Xstrata.
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In the bridging finance agreement executed by Mr Smith on behalf of PMA on 17 December 1998 it was a term of the bridging
finance�

�In the event that project financing is not available by June 30 1999 and PMA is unable to repay the bridging finance, PMA
will be subject to dilution of its interest in favour of SüdWin in accordance with the Joint Venture Agreement. Dilution will
be calculated retrospectively in accordance with the dilution formulae applying on a monthly basis.�

17 In April/May 1999 the Applicant discussed with Mr Hill the possibility of Mr Hill or his associates becoming involved in
investing money in PMA, as PMA was seeking to finance its share of the project by 50:50 debt equity. PMA at that time was
looking for $10m as equity (Exhibit 10). The Applicant contended that Mr Hill approached him to invest in PMA. Mr Hill says
that the Applicant approached him.

18 In early 1999 Mr Hill elicited the assistance of Mr McLernon and an analyst, Mr David Archibald, to conduct due diligence. By
16 June 1999 PMA was threatening Xstrata with legal proceedings in the Supreme Court of Western Australia as it was PMA�s
position that Xstrata was not cooperating in obtaining finance for PMA (Exhibit 12). During June 1999, a decision was made by
PMA to raise approximately $15m by way of a placement and rights issue. On 1 July 1999 Xstrata put a proposal to PMA to
resolve differences of opinion that had arisen between the companies. The proposal put to PMA was a further financing
proposal. The proposal was that�

(a) PMA was to raise AUD15m from shareholders and pay it to Xstrata through a rights issue;
(b) PMA was to raise AUD10m from equity finance using a discount from the tax advantages of their development

allowance;
(c) Xstrata was to either loan directly to PMA or agree to guarantee to a bank an additional AUD10m of debt funding;
(d) The provision of AUD10m loan from Xstrata would be subject to PMA raising $25m as set out above and PMA

were to reduce their holding in the project to 35%. There are other conditions also specified in that proposal
(Exhibit 15).

19 On 26 July 1999, PMA formally announced to the market a placement to raise approximately $4.1m and on the rights issue to
raise approximately $10,488,222 (Exhibit 24). Prior to making that announcement to the market the Applicant was quoted by
the West Australian newspaper on 7 July 1999 as saying that PMA had an agreement with joint venture partners to jointly raise
the remaining $86m of the $121m necessary for the project (Exhibit 16). When cross-examined in relation to this issue the
Applicant said he believed PMA at that time had a very strong position with Xstrata, that Xstrata had to assist PMA in
financing and in the end they did accommodate PMA at considerable cost (transcript 490-490a). It was not denied by the
Applicant, at that point in time PMA was still threatening Xstrata with legal proceedings.

20 The proposal put to Mr Hill by the Applicant on behalf of PMA in mid 1999 is set out in a Due Diligence report prepared by Mr
Archibald (Exhibit F2). In his report Mr Archibald set out the proposal as follows�

�Precious Metals plans to raise the $42 million necessary to maintain its 49% equity in the project as follows�
1. $15 million share issue, underwritten by Smith and McKee (Precious Metals directors) to $5 million and the balance

of $10 million by Expectation or others.
2. $10 million by the sale of the Precious Metals� share of the project�s depreciation stream. What is being sold is

about $18 million after tax over four years. Precious Metals have $30 million in tax losses.
3. Balance of $17 million by bank debt.�

At that stage it was anticipated that Expectation Pty Ltd would be the body through which an investment in PMA would be
made. Expectation Pty Ltd was owned by Mr Hill and Mr McLernon. In his report Mr Archibald recommended that
Expectation Pty Ltd pursue an investment in the Windimurra Vanadium Plant through a capital raising in PMA. The then CEO
of the Saracen Group of Companies, Dr Alastair Cowden, in a memorandum dated 21 July 1999 (Exhibit 22) advised
Mr McLernon that he did not see any great attraction in the investment. He said that the project had currently estimated total
costs equivalent to the vanadium price and required a 27% rise in the vanadium price to reach the valuations in Mr Archibald�s
and Hartley Poynton�s analyses. Dr Cowden also indicated that the minority investment position in PMA would require patient
medium term capital and that Westgold could not make such an investment until the St George Bank appeal was heard.
Westgold was involved in litigation with the St George Bank which tied up a substantial portion of its capital for some time.
Attached to Dr Cowden�s report was an assessment. Importantly he noted in that report�

�The upside of an investment in PMA hinges on�
1) The quick ramp up of its Windimurra plant to full production (10% of world�s supply) followed shortly by an

upgrade of the plant (20% of world�s supply?).
2) The increased supply in vanadium pushing the price/lb down initially with a slow recovery to around $US3/lb over

the following 2-3 years.
Assumptions�
♦ Glencore will approve production rate increases in favour of its Aussi investment, possibly hurting their

African operations
(approval to change production rates required by all parties having >10% equity)

♦ Project succeeds technically � the plant works as designed, unit costs achieved
♦ The Vanadium price drops to levels where�

- Competition is undercut and eventually displaced
- New producers are shut out
- Windimurra continues profitably

♦ V price climbs back to $US3/lb over next few years returning strong profits to PMA
Numerous variables must come together to achieve a profitable outcome. Most of these are beyond the control of PMA thus
well beyond the control of Carpenter or Westgold.
The risk to the Saracen company investing in PMA is high.�

21 By the end of July 1999 a decision was made that no member of the Saracen Group or the Hill Group of Companies would be
involved in the sub-underwriting and this information was conveyed to Mr Smith. On 6 August 1999, PMA made an
announcement that the Board of Directors had resolved to issue 41,952,890 ordinary fully paid shares at an issue price of
25 cents each pursuant to a 2 for 5 non-renouncable pro-rata issue (Exhibit 24). They also announced that Hartley Poynton
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would underwrite the issue. On that day PMA issued a prospectus. The prospectus had an opening date of 20 August 1999 and
closed on 7 September 1999. The prospectus made no mention of the�

� attempt by Xstrata to obtain 40% of the project simply by providing $10 million in finance;
� potential for litigation against Xstrata by PMA;
� fact that bridging finance was due to expire and had to be repaid in October 1999 and PMA then faced dilution;
� fact that it was almost impossible to obtain bank finance; or
� fact that PMA was essentially at Xstrata�s mercy regarding funding.

22 As part of the 1999 Prospectus the Applicant stated in the Chairman�s letter (Exhibit 24)�
�PMA is currently negotiating with financiers to structure the appropriate debt and equity package. The purpose of the
previously completed Placement Issue and this Entitlements Issue are to provide the necessary equity contribution towards
the financing package.�

23 As the Respondent contends, it appears the only source of loan funds for PMA at that point of time was Xstrata. On 10 August
1999 before the prospectus closed, the Applicant was quoted in the West Australian newspaper as saying PMA hoped to sign a
deal with Xstrata to provide the vital $28m needed to finish the Windimurra Vanadium project in Western Australia (Exhibit
25). The article stated�

�The $28 million injection, plus the funds from a fully underwritten $14 million equity raising announced last week, clears
a final construction hurdle for PMA ahead of the start of commissioning of Windimurra next month.�

24 The terms of the funding agreement with Xstrata were not announced to the market until after the prospectus was closed. PMA
had an arrangement with Xstrata that Xstrata would take all of the funds raised from the placement on the rights issue and
would attribute a value of some $7.7 million to 9% of the project. Xstrata would then loan the balance of $21 million to PMA
on commercial terms.

25 On 20 September 1999, PMA announced to the market together with Xstrata in a press release to the ASX (Exhibit 26) that�
�The joint venturers Xstrata and PMA are pleased to announce that PMA�s funding relating to the project has now been
secured and that the project is on target to produce vanadium pentoxide by November 1999. Xstrata has agreed to provide a
AUS$21m loan to PMA, which together with PMA�s recently raised equity funds of net AUS$13.6m will enable PMA to
meet all of its funding commitments relating to the construction of the project. To facilitate the funding, Xstrata has agreed
to increase its interest to 60% with PMA retaining the right to re-establish its 49% ownership at predetermined terms and
conditions once the loan from Xstrata is fully repaid.�

26 Accordingly, 10 days after the prospectus for the entitlements issue had closed PMA announced to the market it had devolved
its interest from 49% to 40%. It had raised $13.6m from the rights issue, sold 9% for $7.7m to Xstrata. The remaining funds it
needed were loaned from Xstrata. PMA was unable to raise the $42m it needed. They retained a 40% interest in the project with
$21m in debt, repayable over 5 years at about 10% interest secured over its interest in the project. As the Respondent says in
their written submissions as long as the project commenced production in November 1999 and operated on budget, PMA would
be in reasonable shape, but if there was any sort of delay or if the plant operated below breakeven, then PMA would again be in
trouble.

27 Eighteen days after the arrangement was entered into with Xstrata there was a plunge in the price of vanadium. The price
dropped to US$1.70/lb (Exhibit 27). Consequently the funds raised by PMA by the prospectus were inadequate and on
18 November 1999 PMA borrowed $5m by way of an issue of a convertible note from Perpetual Trustees Nominees Ltd as
trustee of the Rothschild Golden Arrow Fund (Exhibit 28). The convertible note transaction was announced to the market on
29 October 1999 (Exhibit 29). It was a condition of the convertible note that PMA not allow PMA Gold to go into
administration during the currency of the convertible note (Clause 10.2 - Exhibit 28). Sixteen days prior to PMA concluding the
agreement with Perpetual Trustees Nominees Ltd for the convertible note, the Applicant says that Mr Hill rang him on
2 November 2000 �out of the blue� and wanted to purchase 10% of PMA (transcript 132-134). The Applicant maintained in his
evidence that PMA were not looking to issue equity because it was becoming dilution. Yet he said that Mr Hill rang him and
asked what would 10% of PMA cost and he (the Applicant) worked out the diluted amount of 10% based on a market price of
28.5 cents of PMA shares. On 29 October 1999, the announcement to the market through the ASX PMA announced that the
$5m convertible note was provided by the Rothschild Golden Arrow Fund. Further that construction of the mine was now 98%
complete and construction commissioning 95% complete, cold commissioning 80% complete with hot commissioning of the
magnetite beneficiation plant under way. In the announcement to the market (Exhibit 29) the Applicant stated on behalf of
PMA that�

�The next stage of the Windimurra plant, being roasting, leaching and hydrometallurgical treatment is currently undergoing
final cold commissioning and magnetite concentrate will be introduced once sufficient stockpiles of magnetite concentrate
(feed for kiln) are produced to ensure continuous operation. This is still anticipated to take place in November. A six month
ramp up period has been planned. Capital expenditure will be on budget of A$121m.�

28 Unfortunately Windimurra did not produce any vanadium in November 1999 or in December 1999. Further it was not cash flow
positive from first production. This is despite the fact that the Applicant had said to the West Australian in July 1999 (Exhibit
16) that the project was expected to be cash flow positive from first production. The first problem was with the kiln; it was not
able to be certified until February 2000.

29 In the meantime, BGC�s action against PMA Gold was listed for hearing in the Supreme Court. The action was listed for trial
on 4 February 2000. In December 1999 the Directors of PMA changed the name of PMA Gold to Kimberley Gold Pty Ltd
(Exhibit 30). Whilst the act of putting Kimberly Gold Pty Ltd into administration was a breach of the Rothschild Convertible it
appears that Perpetual Trustees Nominees Ltd did not call up the debt. On 2 February 2000 a meeting of creditors voted in
favour of a Deed of Company Arrangement which would pay BGC 8.5 cents in the dollar. On 9 February 2000 BGC took
action in the Supreme Court to wind up Kimberly Gold Pty Ltd and to appeal to the Supreme Court to overturn the Deed of
Company Arrangement. That action was successful when Master Bredmeyer delivered his decision on 4 August 2000 and set
aside the Deed of Company Arrangement as unfairly prejudicial to BGC (Exhibit 99). When Kimberly Gold Pty Ltd went into
administration it had parent company debts owing to PMA of $22m (Exhibit 99). However, the Applicant maintained in his
evidence the principal reason why PMA changed the name of PMA Gold to Kimberly Gold Pty Ltd was because it owned gold
leases in the Kimberly district and they were trying to figure out ways of realising that asset. In particular they were trying to
identify joint venture opportunities and they thought of floating it off as a separate entity (transcript 539-540). On 6 January
2000, the Directors appointed administrators to Kimberley Gold Pty Ltd and avoided the Supreme Court case. In Exhibit
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99 Master Bredmeyer in BGC Contracting Pty Ltd v Kimberley Gold Pty Ltd (Administrators Appointed) [2000] WASC 264 at
[105] observed that Kimberley Gold Pty Ltd had�

�� avoided a court case with a real risk of losing $560,000 plus interest and then having the directors and PMA, as a
deemed director, sued for insolvent trading. Secondly, it has avoided the costs of one or two court cases by the deed. The
action listed for trial on 4 February 2000 was CIV 2192 of 97. If it had lost that action it would have had to pay the costs;
and the second action is an action by the liquidator, or more likely by BGC, for insolvent trading against the directors.�

Master Bredmeyer also observed at [109-110]�
�� a public company like PMA would not like to have a subsidiary go into liquidation. It harms its public image. It
suggests poor management or lack of financial strength. Likewise, it would not like a subsidiary to go into administration
because that is also a sign of financial weakness, but that it a lesser evil, it is a temporary thing if a deed is signed as in this
case, and the assets are retained.
The bad publicity of a subsidiary going into liquidation would dampen capital-raising from the company which PMA is
engaged in and needs to do for its vanadium project. It is probably for the reason of keeping its public image good that in
December 1999, when PMA decided to withdraw funding of its subsidiary and put it into administration, the directors
decided to change the name from PMA Gold Pty Ltd, an obvious subsidiary, to the less obvious Kimberly Gold Pty Ltd.�

30 On 31 January 2000 PMA provided its quarterly activity and cash flow report for the quarter ended 31 December 1999. In the
report signed by the Applicant the report stated that 20 tonnes of marketable vanadium pentoxide had been produced in January
2000 and the vanadium price was up 20% during January 2000. Further that the construction of the mine was now complete at a
direct cost of $121.5m against the budgeted cost of $120m. As to production, it was reported that magnetite feed through the
kiln commenced on 24 December 1999 and had operated continuously. It was also stated that the thorough put of the kiln had
been gradually ramped up with no indication of deleterious ring formation. Annexed to the report was the consolidated
statement of cash flows for the quarter ending 31 December 1999. In that report it was stated that PMA had $5,380,000 in cash
at the end of the quarter (Exhibit 33). PMA however was looking to raise additional working capital. In the minutes from a
meeting of the Board of Directors of PMA held on 29 February 2000 it is recorded that a discussion was held on the methods
available to raise additional working capital including a loan from the National Australia Bank, a further equity raising which
would be difficult in the current market or further funds from Rothschild (Exhibit 32).

Applicant�s Evidence about discussions with Mr Hill about Investing in PMA and the Applicant Joining the Saracen Group
of Companies as CEO
31 The employment of the Applicant, his role and terms of engagement were substantially negotiated between the Applicant and

Mr Hill. The Applicant�s evidence was that the agreement to employ him and the agreement by Westgold to take a placement in
PMA were inextricably linked. During January 2000 Mr Hill and the Applicant were at Rottnest. Mr Hill met the Applicant on
a boat and Mr Hill advised the Applicant that the Saracen Group was looking for a new Managing Director. It is common
ground that Mr Hill was impressed with the Applicant�s efforts in relation to the Windimurra project. He (Mr Hill) said that it
was a great achievement, that the Applicant and PMA had raised $100m to $140m. Mr Hill said he thought at that time the
project was going to be a low cost, cash flow profitable operation and a substantial industry for Western Australia. (Hill,
transcript 1634).

32 The Applicant contended that Mr Hill followed up on those discussions in a number of meetings and phone calls in January,
February and March 2000. The Applicant says he met Mr Hill on a number of occasions at a coffee shop in West Perth. One of
those occasions was on 10 January 2000. The Applicant says that on that occasion they had a chat about the Saracen Group
rather than just about PMA (transcript 136-138, see also transcript 557-559). The Applicant says that they met again on
8 February 2000 and they discussed again the prospect of the Applicant joining the Saracen Group of Companies. He said that
he contacted Michael Blakiston who was at that time a Director of the Saracen Group of Companies. He said that Mr Blakiston
was a friend of his and a lawyer who had worked on the due diligence for Mr Hill when Expectation were looking at investing
in PMA some eight months earlier. The Applicant said he saw Mr Blakiston and informed him that he was proposing that he get
involved in the Saracen Group of Companies. The Applicant said that Mr Blakiston informed him that �he would love for the
Applicant to come in and run the companies as the companies were going nowhere but that was a selfish attitude that he should
be forewarned about what he was getting in to�. He said that Mr Blakiston informed him the previous CEO had been thrown
out by Mr Hill and that he (Mr Blakiston) had been really annoyed about that as he had not been consulted as a Board member
(transcript 145). The Applicant contended in his evidence that throughout February 2000 Mr Hill would ring him every few
days and talk about lengthy antidotes regarding previous deals he had done in order to �sell Smith on the idea of joining the
Saracen Group� (transcript 145).

33 During March 2000, Mr Hill and the Applicant met at the Ultimo coffee shop in West Perth. The Applicant identified those
meetings as having occurred on 21 March 2000 (transcript 154) and on 29 March 2000 (transcript 159). These meetings
cumulatively ended in effect with Mr Smith saying that he would take the job as Managing Director of the Saracen Group.

34 On 21 March 2000, the Applicant met with Mr Hill. He said Mr Hill said that he wanted him (the Applicant) to join the Saracen
Group as Chief Executive Officer of the Group (transcript 155.). The Applicant testified that he made it clear to Mr Hill that he
could not accept Mr Hill�s offer of employment unless PMA had the funds to keep Xstrata off its back as Xstrata was PMA�s
lender and equity partner (transcript 961). He said the share issue was proposed as an inducement to free the Applicant up from
his duties at PMA in order to take up the position of chief executive of Saracen. Further he said Mr Hill asked, �How much do
you need to help you out?� and the Applicant replied, �Well, I said $3 million would be fantastic - it would be more than
adequate.� (transcript 588).

35 The Applicant says he arrived at the figure of $3,000,000 for the share placement on the basis that he owned through a family
company ten million shares and if PMA placed ten million shares to Mr Hill at the current market price, (around 30 cents), that
would be about $3,000,000 (transcript 158). Mr Smith did not want Mr Hill to be a larger shareholder than he was. The
Applicant said that he explained to Mr Hill what would happen if PMA did not pay cash calls, that there was a dilution
mechanism in the agreement which was quite a cheap way of meeting cash calls. He said that he informed Mr Hill that they
were reluctant to dilute. He said that he told Mr Hill about the troubles with Xstrata. They were proposing to dilute but did not
really want to do that because it was forecast that PMA would be very soon cash flow positive. He said they had gotten so close
to being cash flow positive that it seemed �a hell of a shame to dilute just in the last month sort of thing and we had a number of
things open. We were talking to the National Bank. I told him that I was leaving shortly to go on a road show to look at US
bond raising, a $25m US bond raising.� (transcript 587) The Applicant says on 29 March 2000 he met with Mr Hill again at the
coffee shop in West Perth and they discussed the terms under which the Applicant could join the Saracen Group of Companies
and that Mr Hill asked how was the Windimurra project going and he (the Applicant) said, �Fine thanks, I mean it was literally
a conversation of that depth and he said (Mr Hill), is it cash flow positive yet and I said not yet it won�t be in April but it will be
in May, I believe�. (transcript 161)
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36 At page 158 of the transcript, the Applicant was asked what did PMA need the $3m for and the Applicant replied �To avoid
diluting the project, to continue to meet its cash calls and also if there were further delays there could be further cash calls
which I�d expected�. He was asked about what he meant by further delays and he said delays in �ramp up�. As set out above,
the day after the Applicant met with Mr Hill in the coffee shop, he and Mr McKee as Directors advanced $400,000 to PMA of
their own funds. The Applicant contends that when he informed Mr Hill that he believed that the project would be cash flow
positive in May his belief was based on the fact that he at that time had recently received an email from site management
advising that production had been held up by a screw conveyor that cost $15 and that a new one had been ordered (transcript
161). However, when cross-examined in relation to this issue he said that his statement was based on the latest budget that he
had that they would be cash flow positive in May (transcript 588). The Applicant did not produce an email or a budget in
support of his evidence in relation to this issue. However, reference to a screw being replaced is contained in PMA�s report to
Prudential Capital Group April 2000 at page 8 of Exhibit 85. At transcript 204 he said that Mr Tony Simpson, General Manager
Operations, Vanadium Australia Pty Ltd, had telephoned him and told him that the plant had done 15½ tonnes on 21 March and
14 tonnes on 20 March.

37 PMA announced the placement by Westgold on 17 April 2000. In an announcement to the market through the ASX, PMA
advised the market that the purpose of the issue was that �proceeds to be used towards funding of a feasibility study into the
construction of a ferro-vanadium facility at Windimurra and other studies. The balance will be used in commissioning costs and
working capital.� (Exhibit F13). Despite the fact that it is common ground that the Applicant negotiated the placement with Mr
Hill, the Applicant said in his evidence that he had not made a statement in those terms or similar terms to anyone prior to that
announcement being made. He says he was in America at the time and that Mr McKee wrote the ASX statement without
reference to him (the Applicant). He later said however that some of the funds were used to fund a study into the construction of
a ferro-vanadium facility (transcript 620).

38 The Applicant says in about the third week of April he went to see Mr Hill and Mr McLernon. He said he took in a one page
document titled �The Ask� (Exhibit 35) which he said was the deal he had struck with Mr Hill on 29 March 2000 as to terms on
which he would accept the position to be appointed as CEO of the Saracen Group of Companies. He said shortly before he met
with Mr Hill and Mr McLernon that the �tech wreck� of stocks had occurred resulting in a slump in the price of the Saracen
Group of Companies shares together with the shares of PMA. The Applicant said he asked Mr Hill if he could adjust the price
he was to pay for the Carpenter and Westgold shares because they were hopelessly �out of the money� and Mr Hill got very
angry and said �I never change a deal, I paid the premium for PMA, and you�re paying the premium for these shares.� He said
that Mr Hill then said he would like to introduce a term that the options would expire six months after his termination. The
Applicant said that they were to be otherwise five year options and he (the Applicant) said �Danny you�re not trying to change a
deal are you?� somewhat flippantly. He said he was faced be a stony faced look from Mr Hill so he hurriedly accepted the
change (transcript 191). The Board of the Respondent later met and appointed the Applicant as Chief Executive Officer on
11 May 2000 (Exhibit F16).

The Respondent�s Evidence in Respect of the Discussions between Mr Hill and the Applicant Leading to the Placement by
Westgold and the Appointment of Mr Smith as CEO
39 The Respondent says the Applicant�s contention that the agreement to employ him and the agreement by Westgold to take the

placement in Precious Metals Australia Ltd were inextricably linked is contradicted by the evidence of Mr Hill, Mr McLernon,
Mr Blakiston, Mr Staltari and the Applicant�s own documents.

40 The Respondent points out that it is not in dispute between the parties that�
(a) the placement of shares to Westgold by PMA took place on 14 April 2000;
(b) the Board meeting of Saracen to discuss the appointment of the Applicant did not take place until 8 May 2000;
(c) the Service Agreement between the Applicant and Respondent was entered into on 15 May 2000;
(d) during discussions between Mr Hill and the Applicant concerning the employment of the Applicant by the

Respondent, the question of the placement by PMA to Westgold was raised.
41 Mr Hill testified that when he discussed with the Applicant the contents of the documents �The Ask� (Exhibits 35 and 36),

these discussions occurred prior to Westgold making a placement in PMA (transcript 1644). He said that he informed Mr Smith
that he would recommend that the Applicant be appointed CEO of the Saracen Group of Companies on the terms that he
discussed with the Applicant in relation to the documents �The Ask�. He said they then had a discussion about PMA. He said
that Smith informed him there was an opportunity to invest in PMA and Mr Hill invited him to his office and to come and have
a chat about it. He said that the Applicant attended his office and they sat down in the office and had a discussion about the
opportunity to invest in PMA. Mr Hill testified, at transcript 1646-1648, that the Applicant informed him that the plant was at
80% of full production (16 tonnes per day). In particular, Mr Hill testified�

�Roderick sat opposite me on that couch in my office, there�s two couches, and he said that there was an opportunity to
invest in PMA because they wanted to upgrade to - - ferro - - is it, ferro-vanadium - yeah, I think that�s the name - which is
worth substantially more amount of money than the vanadium pentoxide that the plant�s producing, not? ferro-vanadium.
And I said �How much money will that take, Roderick?� He said, �Oh, about $5 million to get it going, do the feasibility,
etcetera etcetera.� I said, �Well, Roderick, how is it all going specifically?� And I said, �You know, these are reasonably
specific questions, Roderick.� He said well we - - �Why only 3 million?� He said, �Well, we got a couple of million.� I
said, �Oh, you got a couple of million.� I said, �Now, how exactly is the plant going?� He said, �Oh, fantastic.� I said,
�Great.� I believed it was fantastic. Why would you leave it if it wasn�t? Well, maybe you would if it wasn�t going well.
Anyway, there were a number of points that were on my mind. I said, �Roderick, what are you producing at?� He said,
�Around 15 to 16 tonnes a day.� I said, �What�s that represent at full production, Roderick?� He said, �Well, full
production�s about 20 tonnes, or is 20 tonnes.� So I said, �That�s about 80 per cent of production�, �Mm�, and I said, �And
your costs still running at the 140 to 160, is still the cheapest - - � He said, �Absolutely.� So I said, �So Roderick, you�re
confirming to me that it�s cash positive?� and I was doing a calculation in my head, £30,000 a day, you�re making,
whatever it is, 50, 60 cents, 70 cents, and you got 40 per cent, you must be throwing off 6 or 7 million a year. The price of
vanadium was 220 to 240.
(Question to Mr Hill) Was this something you had in your head or was this the discussion you were having?--- (Answer)
No, this is a discussion. I�m asking him the price.
� - - there�s no point putting money into something if it�s going to go out the back door. So it had 2 million cash in it; the
3 went to 5 to build a vanadium? - -  The plant was cashflow possible. It had approximately 80 per cent of production,
which was 15 tonnes a day. The price of vanadium was 220 a tonne and, in general, he was - - and a - - you know, ramp - -
as he said, �the ramp-up is almost completed.� Ramp-up in my mind is to 100 per cent production - - you know, when your
ramping is ...(indistinct)... up, you get the 100 per cent production. I said, �On those bases, Roderick, this will be a - - this is
confirming everything that I thought from the original report. The ducks - - I might repeat myself, but ... (indistinct) ... were
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his words, �The ducks quack� were mine. �I�ll recommend to the Board - - I�ll go to Hugh McLernon and I�ll recommend
to Hugh McLernon that we take a placement in PMA.�
� I said that to him. �Roderick, this is roughly doing 15 tonnes a day. This�ll be throwing off about five or six a year, your
side of it,� and he agreed with me.
� ---He said, �Danny, we�re the lowest cost producer in the world. It�s going fantastically well and your numbers, give or
take a million, are pretty close.�

42 Mr Hill said that he put the proposal to invest in PMA to Mr McLernon and that Mr McLernon took the investment proposal to
the full Board of Westgold as there was an internal control procedure within the group which restricted investments over $2m
without permission of the full Board. Mr Hill testified that prior to the Board making a decision about the investment in PMA
that he was advised that the Saracen Board had not agreed to employ the Applicant as the option deals were �too rich�. He said
he advised the Applicant that the deal had been knocked back by the Board and they agreed to revisit the deal (transcript 1650).
Mr Hill said that after the �tech wreck� altered the share prices, �The Ask� was more in line with what he thought might be
more acceptable to the Board so he had a discussion with the Applicant in relation to some minor aspects of the deal and the
appointment of the Applicant was then resubmitted to the Board of the Respondent and approved.

43 The Respondent says that the Applicant�s evidence should be rejected as the Applicant�s own documents �The Ask� plainly
contain express references of Westgold taking the placement in PMA by injecting $2.9m into PMA. The Respondent says if
these discussions were concluded prior to the agreement by Westgold to take the placement in PMA that these documents
would not contain a reference to the placement. Further the Respondent says that Mr Hill�s evidence was supported by the
minutes of the Board meeting of PMA on 29 February 2000 (Exhibit 32) which show that the PMA Board were looking at ways
to raise funds.

44 The evidence of the Respondent�s witnesses is supported on its face by the Applicant�s own email communication sent by the
Applicant on 7 April 2000 to Mr McKee immediately prior to the Applicant�s departure overseas (Exhibit F10) which stated�

�There has been no deal between me and the companies, directorships etc.�
45 The Applicant, Mr Hill and Mr McLernon all agree that there was a meeting towards the end of April 2000 or beginning of May

2000 when they revisited the terms of the employment package that had been previously discussed. (See Applicant - transcript
190-191; Hill - transcript 1906-1907).

46 For the reasons advanced on behalf of the Respondent above and for the reasons set out below in relation to credit, I prefer the
evidence given by Mr Hill to the evidence given by the Applicant in relation to the events that preceded the Applicant�s
appointment as CEO.

Windimurra Production Levels in the First Half of 2000
47 The March quarterly report for PMA (Exhibit F15) indicates that the kiln had operated from 24 December 1999 to 3 February

2000 when it was shut down to allow modifications to the burner management system. The kiln was certified and commenced
again on 12 February 2000. In the report it is recorded that the commissioning of the Windimurra Mine and plant was
completed and the ramp up to full production was underway. Further at the end of April vanadium pentoxide production was at
a rate of approximately half of its rated capacity and building. Full production was estimated to be 20 tonnes per day.

48 On or about 7 April 2000, on instruction from Roderick Smith (Exhibit F10), Mr McKee sent to each of Mr Hill and Mr
McLernon a number of documents (Exhibit 85) in respect of the Windimurra vanadium project and PMA.

49 These documents included a presentation to Prudential Capital Group dated April 2000. (See Exhibit 85) which contained a
status report stating that�

(a) The Plant has been fully constructed, is now producing vanadium pentoxide (�V2O5�), and is in ramp up phase to
full production (17.7mmlbs) (at p4);

(b) The plant was operating as at 23 March 2000 on a continuous basis with Vanadium Pentoxide produced all but
2 days for the month (at p8);

(c) A number of small issues, essentially mechanically based, were resolved this month including the Rotary kiln ID
fan, deammoniator and fusion furnace. Identifying and resolving these issues was time consuming, resulting in
numerous stoppages which did not allow the plant to achieve a long run of continuous operation. As a result the
focus became to achieve a period of continuous production, albeit at a reduced throughput (at p8);

(d) A bottleneck in the deammoniation section, being an undersized feed screw, has been replaced and this should
immediately see production of vanadium pentoxide increase from 5-6 tonnes per day to 10-12 tonnes per day (at
p8). (Note that 5-6 tonnes represents 25% and 10-12 tonnes represents 50% of full production.)

50 Mr McLernon admits he read the report and was aware of it when he recommended the investment to Westgold. He gave this
evidence at transcript 1336:

�So you would have known when you read this that the production then had been 5 to 6 tonnes per day - - ?---Yeah, during
the bottleneck - -
- - and was expected - - ?--- - - during the bottleneck.
During the bottleneck, and it was expected that should then increase to 10 to 12 tonnes
- - - ? - - - Yeah.
- - - when that was fixed? - - - Yeah.�

51 It is apparent from this evidence that Mr McLernon was aware at the time of investment that there had been some production
problems with the plant. Further Mr McLernon was aware that PMA was suing its kiln supplier due to problems with one of the
kilns (Mr McLernon transcript 1338). However, it is apparent that Mr McLernon at that time believed that production would go
to 50% when fixed.

52 In early May, Mr Hill said Mr McLernon advised him production was at 50%. He (Mr Hill) said he was not too concerned as he
thought that if it had been at 80% in March, it was reasonable that production would go back to 80% very quickly (transcript
1919-1920).

53 The Respondent says at a meeting held in June 2000, the Applicant advised Mr Hill and Mr McLernon that the monthly
production figures for Windimurra in 2000 were as follows�

(a) January � 10 tonnes;
(b) February � 35 tonnes;
(c) March � 140 tonnes
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(d) April � 170 tonnes;
(e) May � 210 tonnes.

54 On 22 June 2000 the Applicant wrote to Mr Hill and Mr McLernon and advised the furnace 2 had been lengthened to 5.1m³ and
was now expected to produce at 15 tonnes per day. He also advised further minor changes were expected to lift this to 20 tonnes
per day (Exhibit F26).

55 Mr Hill commissioned Mr Archibald to conduct an audit of production at the Windimurra Mine in August 2000. Mr Archibald
conducted an audit of figures reported by Vanadium Australia Pty Ltd and PMA (Exhibit 43). The statistics commence from
1 March 2000 until 21 August 2000. The audit carried out by Mr Archibald does not support the contention that at the end of
April 2000, vanadium pentoxide production was at a rate of approximately half its capacity. Mr Archibald�s report indicates
that in March 2000 128.5 tonnes or 4.145 tonnes per day of vanadium pentoxide was produced. Further that in April 2000 a
total of 164.25 tonnes or 5.475 tonnes of vanadium pentoxide was produced each day. In May 2000 200.5 tonnes of vanadium
pentoxide was produced or an average of 6.468 tonnes per day. The highest level of production was achieved on 31 May when
15 tonnes of vanadium pentoxide was produced. Mr Archibald�s audit also reveals that in June 2000 production did not achieve
on any day 15 tonnes per day, that the highest level of production achieved in June was 14 tonnes per day on 20 June 2000. In
June 2000, Vanadium Australia Pty Ltd reported that 167.5 tonnes of vanadium pentoxide had been produced. That is equal to
5.583 tonnes per day. Vanadium Australia reported zero production from 26 June until 30 June 2000. However, PMA reported
that 48 tonnes were produced from 26 June until 30 June 2000. Accordingly PMA reported that 215.5 tonnes of vanadium
pentoxide were produced in June 2000 giving an average of 7.183 tonnes per day.

56 The Respondent says that the daily production figures recorded by PMA in the period 26 June to 30 June 2000 were a deliberate
overstatement of production results to make the project appear to have been better than it was. In the quarterly report for the
quarter ended 30 June 2000 (Exhibit F35) which is signed by the Applicant as Executive Chairman of PMA it was stated �

�Ramp up to full production continues. Progress has been slower than anticipated however each month�s production has
demonstrated a positive increase. Production in the last two weeks of June was approximately 50% of designated output.�

Plainly this last sentence of the June 2000 report was wrong. So too is the information in March 2000 quarterly report set out in
paragraph 47 of these reasons.
On 30 June 2000, PMA issued a prospectus (Exhibit F29). In a letter to the shareholders from the Applicant in the prospectus
the Applicant stated �At the date of this Prospectus, the Windimurra plant has operated up to approximately 50% of design
capacity.� That statement was misleading.

57 The Applicant conceded in his evidence that the Vanadium Australia Pty Ltd production figures were accurate. At pages 1062-
1063 of the transcript he said that the PMA figures in Mr Archibald�s report were figures that he gave to Mr Archibald and that
he had obtained those figures by compiling a graph from production figures he received from emails each day from the mine.

Events That Occurred After the Applicant was Appointed CEO of the Saracen Group of Companies and PMA�s move into
the premises of the Saracen Group
58 As set out in paragraph 4 of these reasons for decision it was a term of condition of the Applicant�s appointment as CEO that

the Applicant would spend approximately one-third of his time on the business of PMA until it was concluded. The Applicant
said that when he first commenced work on 15 May 2000 he initially commuted between the PMA and Saracen office. Because
of the time he spent commuting he said he suggested to the other executive director of PMA, Mr Andrew McKee, that PMA
move its office into the Saracen office. He contended that he negotiated the position that PMA would be run as an independent
organisation whereby they would have their separate telephone line which would be answered �PMA� and a separate sign
Board in the reception. The fax machine was configured to answer Saracen and PMA. The Applicant said that PMA had three
staff, an accountant, in-house counsel and Mr McKee.

59 The Applicant testified whilst he was employed by the Respondent, the Respondent employed six staff. The other companies in
the Saracen Group did not employ any staff. The Respondent was a 100% subsidiary of Saracen Mineral Holdings Pty Ltd.
Each of the Respondent�s staff kept time sheets and the Respondent delivered invoices to each of the Saracen Group of
Companies, charging for the time worked on each particular company�s work. The arrangement that the Saracen Group had
with the Respondent was that the time spent on work for the other companies in the group would be charged out by a 75% mark
up on an hourly rate of the cost of the provision of the services.

60 PMA moved into the premises of the Saracen Group in early June. On 12 July 2000, the Respondent invoiced PMA (Exhibit
F77) as follows:

�INVOICE 2000 � PMA001
Fees for personnel services, provision of office and office facilities for the month of June 2000 as follows:
Personnel services
Corporate Management
Smith, Roderick As per agreement 8,333.33

Corporate Secretarial
Chapman, Andrew 76.00 hrs @ $105.00 7,980.00

Accounting
Low, Tien 1.50 hrs @ $37.00 55.50

Exploration
Eaton, Peter 26.00 hrs @ $123.00 3,198.00

Total personnel costs 19,566.83
Share of new projects as per attached schedule 0.00
Fee for the provision of office and office facilities 5,000.00
Disbursements as per attached schedule 2,135.34

                       
TOTAL: $26,702.17
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61 After receipt of the invoice the Applicant says that Mr McKee came and saw him and said that �Andrew Chapman is trying to
rip us off, charging PMA a mark-up for the costs.� He said that Mr McKee did not show him an invoice but he mentioned that
the Respondent was proposing to charge PMA for the use of the Saracen geologist and Mr McKee said that he would rather get
�our own guy at cost rather than pay for Saracen�s at a mark-up�. The Applicant said that he said to Mr McKee, �Would you
mind going and seeing Andrew Chapman? Work it out with him?� (transcript 222a). The Applicant testified he then spoke to
Andrew Chapman who is the Saracen Group corporate secretary and said to him �Andrew, Andrew McKee needs to talk to you
about settling some basis for these costs. Would you work it out with him?� (transcript 223). The Applicant testified that a few
days later he found in his in-tray a draft letter to be signed by him addressed to Mr McKee setting out a proposed basis for
charging PMA for occupancy of the space and for the use of Saracen personnel (Exhibit F32). The draft letter was addressed to
Mr McKee, dated 13 July 2000 and stated as follows�

�Dear Andrew
RE:  MANAGEMENT SERVICES
This letter is to set out the terms regarding the management services provided to Precious Metals Australia Ltd (PMA) by
Saracen Management Pty Ltd (SarMan). It is not intended to be a legal agreement but rather an agreement between the two
parties as to the provision of management services by SarMan to PMA.
SarMan will provide the following management services to PMA�
1. Corporate and Company Secretarial, Financial and Administration Services and other matters; and
2. Mining exploration, geological, mining engineering, metallurgical and other services.
The fees for personal services to be provided by SarMan to PMA for the period 1 June 2000 to 30 November 2000 will be
charged at cost only rate to PMA. The method of charging management services will be reviewed at the end of that period.
PMA will pay to SarMan the management fee based on the number of hours spent by SarMan employees and is to be paid
monthly in arrears. The cost for each employee should comprise a salary package component inclusive of actual costs,
superannuation and associated employment costs, plus accruals for annual leave, sick leave and other benefits or
entitlements.
Payment of Other Amounts
PMA shall also pay SarMan the following amounts�
1. Reimbursement for all travelling, hotel and other out of pocket expenses reasonably incurred by SarMan or any

employee of SarMan in preforming the management services;
2. A monthly unallocated expense charge of $5,000 to cover all pooled office expenses (including telephone, facsimile

and other communication charges, rent, electricity, stationery supplies, photocopying charges and secretarial
support), the provision of library (including legal and accounting subscriptions) and computing facilities (subject to
any software licence or re-use restrictions), access to Saracen�s general technical database and other administrative
services.

The above summarises discussions held between SarMan and PMA. If you agree with the above terms could you please
confirm in writing to SarMan your agreement to the terms.
Yours sincerely
Roderick Smith
Executive Chairman�

62 The Applicant said that he left the letter in his in-tray and informed Mr Chapman that he (Mr Chapman) should sort it out with
Mr McKee. The draft letter proposed that only actual costs would be charged for the use of the Respondent�s employees by
PMA. One of the allegations made against the Applicant is that from June 2000 the Applicant caused the Respondent to issue
invoices to PMA at a fee less than usually charged by the Respondent, without approval of the Board of the Respondent.

Discussions in June 2000 between the Applicant, Mr Hill and Mr McLernon about PMA and the 2000 Prospectus
63 The Respondent contends that in retrospect in early May 2000 the following facts appeared to be the case�

(a) as at 14 April 2000, there were very serious problems with the kiln;
(b) as a result, the production of vanadium pentoxide was less than 25% of design capacity;
(c) as a result, virtually all the funds of PMA had been expended on paying cash calls;
(d) the company had been forced to borrow $400,000 from its directors in order to remain solvent and meet its cash

calls;
(e) the company was facing immediate payments for interest and cash calls in excess of $2 million which it could not

meet and faced the spectre of action by BGC;
(f) the company did not intend to use the $3 million to carry out feasibility studies in relation to upgrading the plant;
(g) the project was not cashflow positive and was not expected to be cashflow positive for months to come;
(h) the operating costs were nowhere near US$1.60 per pound and appeared to be in excess of $5 per pound;
(i) PMA did not have $2 million or anything like that figure in free cash;
(j) PMA could not of its own volition elect to dilute � dilution would need the approval of both Xstrata and

Rothschilds.
64 In June 2000, however a cash crisis was once again looming for PMA. In the first week of June, the Applicant approached Mr

Hill and requested that Westgold lend PMA $300,000 in order to enable it to meet its next cash call. Mr Hill and Mr McLernon
refused to make the loan.

65 The Applicant testified that on 20 June 2000 he went to speak to Mr Hill as the ramp up of the mine had not gone as predicted
in that production was down and the cash calls had blown out far more than predicted. In essence PMA had run out of funds. He
said he discussed this with Mr Hill and told him that PMA intended to issue a rights and options issue to raise further funds. He
said Mr Hill became very angry and said to him (the Applicant), �What�s happened to the first $3 million? I want a one-page
sheet setting out where the money went.� (transcript 198)
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He said he went and prepared the following schedule: (Exhibit F19)
�PMA Placement to Westgold

Date PMA Cash at Bank
Cash Balance 01/03/00 974,805
Westgold subscription agreed mid march
Cash Call #33 (net) 23/03/00 -740,980 233,825
Director�s Loan 31/03/00  400,000 531,534
Westgold paid 20/04/00 2,850,000 3,692,741
Cash Call #34 (net) 28/04/00 -682,197 3,301,000
First 6mth Interest to Xstrata 01/05/00 -877,894
DOCA re BGC/Kimberly Gold -122,000
Cash Call #35 (net) 23/05/00 -1,119,976 389,357
Note: Movements do not show the continuing office expenses etc
Note: Cash Call #36 will be a net $588,000.�

66 Because of this, the $3 million raised by the placement was expended by 23 May 2000 and PMA had an urgent need for
funding (Exhibit F19). The $3 million had been expended as follows�

(a) 28 April 2000 - cash call $682,197;
(b) 1 May 2000 - interest to Xstrata $877,894;
(c) May 2000 - payment re BGC $122,000;
(d) 23 May 2000 - cash call $1,119,976.

In addition a further cash call was required to be paid by 20 June 2000.
67 The Applicant said he sent the document (Exhibit F19) to Mr Hill and Mr McLernon. The Applicant testified that he met with

Mr Hill who angrily stated �PMA was fucking insolvent when we took the placement. Hugh�s worked it all out.� Mr McLernon
said �Actually Danny, that�s Roderick�s calculation, not mine.� (transcript 200). The Applicant said he then explained to Mr
Hill that PMA was not insolvent, that the vanadium price had halved and the plant had been slow. He said that Mr Hill accused
him of lying to him and that he (Mr Hill) was furious. The Applicant said that when the feasibility study was carried out for the
mine that the price of vanadium was $6.80 and that the feasibility study was based on a long term average price of $3.50 as an
estimate of the sustainable price. When Windimurra was built in 1999 the price dropped to $1.30. However at the time the
placement was made by Westgold on 12 April 2000 the price was US$2.60 a pound and by the time this meeting occurred on
20 June 2000 the price had crashed to about $1.50 (transcript 200-201). The Applicant said that on 21 March 2000 he had
received a commissioning report that said production was being held back by only a minor problem and he received a similar
report in late April. He said March 2000 was a time of boundless optimism when the vanadium price was recovering strongly
and he had just been told by management at that time that they would be in full production within days (transcript 201).

68 The Applicant said on 21 June 2000 he presented Mr Hill and Mr McLernon with a letter requesting that Westgold take an
entitlement to an options issue to be issued on the basis of 5 for 8 shares held, at a cost of $231,000. Further the Applicant asked
that Westgold advance its entitlement monies in advance of the issue being completed to enable PMA to meet its current cash
call obligations to Windimurra whereby Westgold would earn an underwriting fee of 4% or approximately $10,000. In the letter
dated 21 June 2000 the Applicant also stated as follows�

�As outlined in the prospectus, PMA needs to raise funds to meet its obligations under the joint venture with Xstrata. A
slower than expected commissioning process has prevented the project becoming cash flow positive, however de
bottlenecking of the plant currently underway is expected to increase production. The management of Vanadium Australia
Limited has produced budgets showing that the funds currently being raised by PMA will be adequate to cover any cash
flow deficiency.� (Exhibit F21)

69 The Applicant said that he met with Mr Hill and Mr McLernon and that as usual Mr Hill did all the talking. He said he showed
them a copy of the Windimurra Vanadium project forecast to December 2000 which he said showed that Vanadium Australia
Pty Ltd had forecast that the project would be cashflow positive by June 2000. He said that Mr McLernon angrily pointed out
that the Australian exchange rate expressed in that document was wrong. The Applicant said that he got the exchange rate out
of the paper. He said he told Mr Hill that the problem with production was the fusion furnace and there was only a relatively
small part of the plant that would be fixed and once fixed the plant would go to full production (transcript 203-204).

70 In the letter of 21 June 2000 (Exhibit F21), the Applicant had requested that Westgold underwrite the issue. However Westgold
refused to underwrite the issue but agreed to pre-pay their entitlements under the issue.

71 On 22 June 2000, the Applicant sent Mr Hill and Mr McLernon a memorandum stating that furnace 2 has been lengthened to
5.1m3 and is now installed and producing 15 tonnes per day. The Applicant also stated that further minor changes were
expected to lift this to 20 tonnes per day. The furnace was not at that time producing 15 tonnes per day. The Applicant testified
that Tony Simpson had informed him that the plant was producing 14 tonnes per day and would ramp up to 20 tonnes per day
by Friday and that is the reason why he stated that in the Memorandum of 22 June 2000. As set out above in paragraphs 55-57
of these reasons quite plainly that information was false.

72 The Applicant was asked in re-examination whether there was a funding crisis as at 20 June 2000 and he said, �No, there was
not, because we had agreed with Xstrata if we didn�t pay the June cash call they would dilute us by way of 1% which really was
quite a satisfactory way effectively capital raising.� (transcript 1089). Further he said that dilution was a tremendous advantage
to the agreement (transcript 1090). It was put to the Applicant in cross-examination that the meeting at which he produced
Exhibit F19 occurred on 10 June 2000 and not on 20 June 2000 as a cash call was due on 20 June 2000. The Applicant disputed
that this was the case. He said that the cash call was payable 20 June 2000 but there was a ten day period following which
enabled the operator to issue a notice for payment. Accordingly he says that the debt did not become payable until after 20 June
2000 (transcript 1091). It was also put to the Applicant that after he met with Mr Hill and Mr McLernon to discuss Exhibit F19,
on the advice of Mr Hill and Mr McLernon, he (the Applicant) went to see a solicitor, Mr David Stone, and that Mr Stone
provided legal advice in relation to whether the proposed options issue could breach an undertaking given by PMA under a loan
agreement made between PMA and Xstrata.

73 Mr McLernon testified that the first meeting in June 2000 took place about 10 days before the cash call was due on 20 June
2000. He said it was shortly before 12 June 2000 because that was when he introduced the Applicant to his solicitor, Mr David
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Stone from Williams and Hughes. Mr McLernon made notes of the June meeting. He said that Mr Hill said to the Applicant that
we believe that PMA was technically insolvent when the �deal� was done. He said that the Applicant explained why he thought
that the project was not in trouble. He said the Applicant spoke about the problems with the production, that the problem had
been fixed, that production was presently at 15 tonnes per day and that they would move on to full production. He said that the
Applicant informed them at the meeting that PMA thought they needed $320,000 (transcript 1224). Mr McLernon said they
then sat down and worked out how much money PMA required and they came to $4.5m, $5m or $6m not $300,000 to fix it.
Mr McLernon said towards the end of the meeting that the Applicant spoke about the fact that PMA wanted to issue options at
31¢, which was 5¢ in. Mr McLernon said that that made the total cost 36¢ which he suggested was ridiculous. Mr McLernon
said that Mr Hill verbally attacked the Applicant a couple of times saying he had been misinformed about the investment being
cash positive and that it was up to him (the Applicant) whether he could dilute when it had become clear that it was not up to
him (the Applicant) but up to Xstrata or Rothschilds. Further that he (Mr Hill) had been made to look a fool by taking up this
investment (transcript 1222). Mr McLernon said that Mr Hill informed the Applicant �Look you�re going to get killed by
Xstrata. It�s just a matter of time,� (transcript 1230). Mr McLernon said the meeting was not particularly friendly. It was a tense
confrontational meeting between three people involved in a fairly large scale investment that had gone wrong. Mr McLernon
said that he spoke to Mr Stone and arranged for him to meet the Applicant to help solve the problem of interpretation of the
loan contracts (transcript 1233-1234).

74 Mr McLernon said he spoke to the Applicant again on 15 June 2000 and made a file note of that conversation. In his file note
Mr McLernon stated�

�1. I spoke to Roderick Smith.
2. The cash call for this month was $1.2 million. PMA had $300,000 on hand but was to get a further $600,000 into

the proceeds accounts from the sale of product.
3. This meant that the amount required to satisfy the cash call was in fact (as Roderick advised us) $300,000.
4. Roderick decided to keep the $600,000 in the account so that they how (sic) have $900,000.
5. He then advised Extrata (sic) that he would not be paying any of the cash core (sic) of $1.2 million and diluted by

1%.
6. That leaves $900,000 in the PMA account which will enable them to pay next month and give themselves some

breathing space.
7. I suggested to Roderick that he advise us about these matters beforehand rather than leaving us to work it out for

ourselves.� (Exhibit 66)
75 Mr McLernon says that he recalled meeting with the Applicant around about 20 June 2000 when the Applicant gave him a

graph of production from the mine. He said when he looked at the graph (Exhibit 67), the graph showed that when the
placement was taken on 14 April 2000 that production was only at 6 tonnes per day which was less than one-third of full
production. He said that after this meeting he received the memorandum from the Applicant dated 22 June 2000 stating that
production was at 15 tonnes per day. The effect of his evidence was that he did not know at that time that in fact production was
nowhere near 15 tonnes per day in June.

76 The fact that the statements made by the Applicant about production levels were incorrect was not revealed to Mr McLernon or
Mr Hill at the time the Applicant made the statements. As the Respondent points out it is apparent from Exhibit 91 that Mr
McLernon believed the Applicant and wrote accordingly to the directors of Westgold explaining why Westgold should take up
its entitlement to the rights issue of options. In a memorandum to the Board of Directors of Westgold dated 27 June 2000 Mr
McLernon advised the Board that the issue was designed to raise $4.85m required by the company for ongoing cash calls and
working capital. He stated in Exhibit 91�

�1. In April 2000 Westgold took up a placement of 9,630,818 fully paid ordinary shares in Precious Metals Australia
Limited at a price of 31.15¢ per shares.

2. A 5% placement fee reduced the average price per share to 29.6¢.
3. PMA is now preparing for a rights issue of options on the basis of 5 options for every 8 shares held.
4. The option period will be 5.5 years and the exercise price will be 20¢ per share. The cost of each option will be 4¢

so the total cost of the option exercised will be 24¢.
5. The issue is designed to raise $4.85 million required by the company for ongoing cash calls and working capital.
6. At the present time Westgold has a 6.7% interest in PMA.
7. PMA shares have traded around 20¢ over the past few weeks.
8. I believe this is due to ongoing commissioning problems which, I might add, were not disclosed to us at the date of

the original investment (a copy of a letter reserving our rights in that regard is attached).
9. A decision has been made to take up our entitlements so as to keep our interest as 6.7%. The total cost will be

$231,000. An underwriting fee will be payable on this amount and I have agreed to advance the $231,000 on the
basis that if, for some reason, the rights issue does not proceed then PMA will issue options at 4¢ to Westgold in
any event.

10. I am taking this decision separate from Roderick Smith because of the conflicting roles he has a
shareholder/director of PMA as well as his shareholder/director position with Westgold.

11. These funds are required so soon after the placement to Westgold because of a shortfall in product arising from
problems with the final melting steps of the vanadium pentoxide process. In the last week or so that problem
appears to have been rectified so that the daily output from the plant has moved from 8 tonnes per day to
14/15 tonnes per day (the optimum output is 20 tonnes per day).�

77 On the following day Mr McLernon wrote to the Applicant reserving Westgold�s rights allegedly in relation to the damage that
it had suffered. In a memorandum sent by facsimile (Exhibit F27), Mr McLernon stated:

�Roderick
1. In April 2000 Precious Metals Australia Limited made a placement to Westgold Resources NL of 9,630,818 fully

paid ordinary shares at a price of 31.15¢ per share. That price represented a premium to the then market price of
PMA.

2. The placement occurred after various meetings between yourself for PMA and Danny Hill for Westgold, during the
course of which you made various representations to him relating to the following matters�
(a) the successful commissioning of the Windimurra Plant;
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(b) PMA�s need for funding in order to finalise the ramp up of the plant, enable PMA to fund studies into value
added vanadium products and enable PMA to fund a feasibility study into the construction of a ferro
vanadium facility;

(c) the fact that PMA could elect to dilute its interest in the Windimurra project rather than pay cash calls if it
chose to do so.

3. Most of these representations were repeated in the media release prepared by PMA and released to the market on
13 April 2000.

4. As now appears, the plant had not in fact been successfully commissioned as set out in the media release. It was in
fact producing vanadium at an average daily output of around 8 tonnes whereas breakeven was somewhere in
excess of 60% above that figure. The operations of PMA were cash negative to the tune of something like
$1 million per month.

5. As a result the entire $3 million was consumed by PMA within a month or so of its payment rather than being used
for the purposes set out above.

6. In addition, it now appears that PMA cannot make the election in paragraph 3(c) without the approval of both
Xstrata and Rothschilds.

7. It is clear that, had the true position been made known to Westgold, it would not have made this investment and
certainly would not have done so at a premium above the market price of the shares at the time of the investment.

8. It is primarily for the reasons set out above that Westgold has declined to underwrite the current issue of options
being planned to replenish the coffers of the company after payment out of the $3 million raised from Westgold and
used to pay operating shortfalls and interest payments.

9. The payment of this $3 million to a company, which was and remains essentially insolvent, is a matter of some
distress to both the writer and Danny Hill as directors of Westgold.

10. As a result of the matters set out above Westgold wishes to reserve its rights against PMA and yourself in relation to
the $3 million placement.

11. The fact that Westgold is taking up its right to options under the rights issue is a reflection only of the fact that we
wish to protect the original investment rather than that we waive any rights arising from the facts surrounding the
investment.

12. We will await the outcome of the rights issue before making a final decision.
Best regards
Hugh McLernon�

78 The Applicant testified that he was shocked and astounded by what seemed to be a formal legal letter the contents of which
were not true in a large part (transcript 209).

79 On 23 June 2000, the Applicant and Mr McKee in a joint letter advised Mr Donner from Rothschild Australian Golden Arrow
Investors Limited that PMA would be lodging a new prospectus not later than Thursday, 29 June 2000. The Applicant sent a
copy of this letter (Exhibit 68) to Mr McLernon with a handwritten note that this would be considered at the Wednesday Board
meeting of Westgold. The issue was to be underwritten by D J Carmichael & Company. The letter advises the sub-underwriters
to date included Mr McKee, the Applicant, Westgold and Rothschild Australia Golden Arrow Investors Limited. However,
contrary to that letter Westgold did not sub-underwrite the issue.

80 It was anticipated that the raising by the prospectus would bring in the amount of $4.32m gross with a 5 for 8 non renounceable
pro rata issuing approximately $108,016,656. PMA issued the prospectus on 30 June 2000 and lodged it with ASIC on that
date. In a letter to shareholders the Applicant stated as Executive Chairman of PMA (Exhibit F29)�

�As previously announced, the commissioning of the Windimurra plant was delayed by several months principally by
failure of a key contractor to deliver the kiln on time. Whilst action is being taken to collect liquidated damages from the
contractor, the scheduled ramp up to full production has also been delayed. This has delayed the project reaching a cash
flow positive operating level. The proceeds of this Entitlements Issue will be used to meet the Company�s project
obligations including project cash calls and to upgrade areas of the plant.
The project operator, Vanadium Australia Pty Ltd (VAPL) has advised that all sections of the plant have during the process
of commissioning individually operated at or above nameplate capacity. The open cut mine has delivered ore of the
specification expected and 8% above budgeted grade and the processing plant has produced final product which has been
well accepted by customers in Japan and Korea. At the date of this Prospectus, the Windimurra plant has operated up to
approximately 50% of design capacity. VAPL gas advised that rectification work to the fusion furnace scheduled to be
carried out over the next two months is expected to allow the operation to be ramped up to full operating capacity.
Modifications already carried out to the furnace and those proposed will cost approximately $400,000.�

Under the prospectus, the closing date was 4 August 2000. During the course of the prospectus the plant produced 241.5 tonnes
during July 2000, whereas if the plant had produced at least 15 tonnes per day it should have produced about 465 tonnes in July
2000. (Full production, 620 tonnes, should have been produced in July).

81 The Applicant testified that he had very little to do with the PMA 2000 Prospectus, that he did not read it before it was issued
and he subsequently received a copy in the mail as a shareholder as he was overseas at the time it was issued (transcript 213).

The Events That Lead to the Sale of PMA�s Interests to Xstrata
82 As the Respondent points out the 2000 Prospectus said virtually nothing about�

(a) the real production figures and problems at Windimurra;
(b) the financial position of PMA as at 30 June 2000;
(c) the use of $3 million placement funds from Westgold;
(d) the directors� loans to PMA and the circumstances in which those loans were made;
(e) any arrangements PMA had with Xstrata or negotiations PMA had underway with Xstrata to acquire its interest in

the project;
(f) The fact that PMA had defaulted on the June and July cash calls and intended to default on the August cash call.

83 It was clear that the plant was still in trouble and, as a result, PMA was in trouble. The Applicant travelled to Switzerland and
met with Xstrata representatives to discuss the future of the project.
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84 On 19 July 2000, the Applicant advised Mr Hill and Mr McLernon that Xstrata had made a verbal offer to PMA to purchase
PMA�s entire interest in the Windimurra project (Exhibit 69). Both Mr Hill and Mr McLernon opposed any deal with Xstrata
and said so to the Applicant. At their urging, the Applicant travelled to London to meet with Xstrata�s only competitor
(Highveld Anglo) in an attempt to thwart Xstrata�s intention to take full control (Exhibit 78). On 1 August 2000, the Applicant
advised Mr McLernon that PMA was �awaiting a draft royalty proposal from Xstrata� (Exhibit 73). No statement was made to
the ASX regarding these negotiations and no supplementary prospectus was issued. As the Respondent contends, the
shareholders were therefore considering putting money into a company for the purpose of protecting the 40% interest held by
PMA without knowing that their directors were discussing a sale of the project for what was owed on it.

85 The Applicant says�
(1) The Prospectus dated 30 June 2000 is not relevant to these proceedings as it was not referred to in the letter of

termination dated 13 December 2000.
(2) The Prospectus was prepared by a due diligence committee comprising a chartered accountant, a member of the

ASX committee and Mr McKee, plus Mr Chapman. The Applicant was not a member of the committee and was
overseas during finalisation and lodgement of the prospectus (transcript Smith 213).

(3) The Prospectus included two balance sheets, one as at 31 March 2000, being the most recently available, and the
other a pro forma balance sheet �as at the close of the entitlement issue� (4 August 2000). The notes to the accounts
(p12 of Exhibit F 29) set out the basis upon which the 31 March balance sheet was adjusted to reflect the company�s
position as at the close of the issue. The adjustments took into account the following transactions between the two
dates�

1. April, May and June cash calls
2. The issue to Westgold in April 2000
3. The issue of shares to Simpson in May 2000
4. The funds to be raised by the issue in June 2000
5. Interest paid to Xstrata in May 2000
6. The fees and expenses of the various issues

(4) Not all cash calls in the period could be provided for as the August cash call was not known at the time of
preparation. This was covered by note (c) on page 12. A detailed analysis of the changes to the balance sheet is
Exhibit 89.

(5) The Prospectus included a balance sheet disclosing its financial position as at 31 March 2000 and a pro-forma
balance sheet reflecting material transactions since that date (Exhibit 23 page 11 and notes p12)

(6) The Applicant gave evidence in re-examination explaining the balance sheet contained in the prospectus dated
30 June 2000 (F29, transcript 1105-1113). The balance sheet took into account the fact that cash calls had been paid
by PMA in April, May and June `2000 and that PMA�s investment in the Windimurra Vanadium Project had gone
up by a corresponding amount.

(7) The balance sheet reflects the issue of 9,630,818 shares to Westgold (prospectus balance sheet note 1A(3)). The
balance sheet also takes into account the issue of options and interest payments made to Xstrata (transcript Smith
1111).

(8) The prospectus relies on the process of continuous disclosure, that is, the reader is told at note 7 on page 23 that the
company is a disclosing entity and the reader should take into account all other public disclosures (transcript Smith
1113).

(9) Exhibit F89 sets out in detail the basis upon which there has been a change in each balance sheet item as between
the unaudited balance sheet 31 March 2000 and the unaudited pro forma balance sheet.

(10) The applicant gave evidence regarding the shortfall options in relation to the prospectus. The applicant referred to a
PMA announcement which stated that there had been a shortfall in respect of the options of 24,755 and 853 which
would revert to the underwriter of the issue D J Carmichael Pty Ltd (transcript Smith 1119, Exhibit F92).

(11) The 30 June 2000 prospectus records each transaction conducted by PMA from 31 March 2000 until the issuing of
the prospectus (see transcript Smith 1109-1110). The time for applying for shares under the prospectus closed on
6 August 2001. No arrangements in respect of the sale of the project to Xstrata had been made as at 6 August
2000 (transcript Smith 1079).

(12) Mr Smith also referred to the Listing Rules which cover continuous disclosure and stated that there was no
requirement to disclose or refer to incomplete negotiations. Mr Smith said that it would be impractical to discuss or
disclose incomplete negotiations (transcript Smith 1080).

86 The balance sheet in the prospectus was the unaudited balance sheet as at 31 March 2000. The balance sheet disclosed the
Westgold placement and the raising of a net $2,850,000 in the period between 31 March and 30 June 2000. It then said �No
allowance has been made for expenditure incurred, including cash calls, in the normal course of business from 31 March
2000 to the date of this Prospectus�. In fact, the amount expended in this period was the total of the Westgold placement plus
most of the cash on hand as at 31 March 2000. The balance sheet disclosed an increase in shareholders� equity between
31 March 2000 and the date of the prospectus as being $6,262,500 (the rights issue however raising only a net $4,041,400). The
Applicant sought to explain this in evidence by stating that PMA was only required to produce its most recent balance sheet and
that at the time the prospectus issued the March 2000 balance sheet was the most recent. There is no reason that this material
overstatement was not explained in the prospectus. As the Respondent points out in the circumstances, the prospectus
disclosure was inadequate. Although the prospectus disclosed that BGC had moved to set aside the Deed of Company
Arrangement and to place Kimberley Gold in liquidation, it gave no other explanation of the financial consequences that these
matters would have on PMA.

87 As set out above, on 4 August 2000, the Supreme Court of Western Australia handed down its decision in the matter of BGC v
Kimberley Gold (op cit). The decision went against Kimberley Gold and was therefore against the interests of PMA.
Significantly the Supreme Court overturned the Deed of Company Arrangement and indicated that Kimberley Gold should be
liquidated. Master Bredmeyer found at [86] that at the time the BGC debt was incurred Kimberley Gold was�

�� was unable to pay its debts as and when they fell due from its own sources and was unable to obtain sufficient
borrowing from its directors to pay the debts, including of course the BGC debt.�

The Court went on to find it was likely the BGC debts were incurred whilst Kimberley Gold was insolvent and that the directors
and PMA itself could be sued for insolvent trading to the extent of at least $560,000. Despite the fact that the decision was
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handed down during the life of the 2000 prospectus no announcement was made to the market and shareholders were not
advised. The issue was material enough to be referred to in the prospectus as pending litigation but not sufficiently material
(according to PMA) to rate announcement. The directors of PMA moved quickly to resolve the BGC decision. At 1 September
2000, PMA entered into a settlement with BGC which required PMA to pay $1.1 million: a payment of $750,000 made on
1 September (from the rights issue money) and the balance to be paid on 1 March 2001. No announcement at all was made in
relation to this settlement until PMA issued its annual report dated 18 October 2000. PMA reported that a confidential
settlement was entered into with BGC (Exhibit F91, see directors report page 9). However, as the Respondent points out, PMA
did not announce that the Supreme Court had found that Kimberley Gold incurred debts whilst it was insolvent and that there
was a claim against the directors and PMA for the debts.

88 On 21 September 2000, the Board of PMA formally resolved to sell its 40% interest to Xstrata. The terms of sale were basically
those set out in the facsimile from Mr Smith to Mr Hill on 15 July 2000. The transaction was announced to ASX one month
later on 17 October 2000, the day before the PMA Annual Report was signed. The sale to Xstrata left that company with 100%
of the Windimurra project.

89 The parlous circumstances of PMA at that time are set out in the accounts in the PMA annual report (Exhibit F91, page 15) and
the information memorandum (Exhibit F87). The annual report at pages 15 to 16 states that if the transaction was not entered
into it was unlikely that PMA would have been able to continue as a going concern.

Events That Led to the Applicant�s Termination of Employment
90 By October 2000 PMA had entered into an agreement with Xstrata to sell their 40% interest in the Windimurra Vanadium

Project. On 19 October 2000 the Saracen Mineral Holdings Limited had a Board meeting. The minutes of the meeting record
that the effect of that sale on Westgold�s investment in PMA was discussed, in particular Mr McLernon advised the Board that
Westgold was down approximately $2m in its investment and in the short term the money was unlikely to be returned. The
Applicant testified that he explained the Xstrata deal to the Board members at that meeting and there was discussion about
assets and liabilities of PMA (Exhibit F49 and transcript 245).

91 The Applicant testified that on 17 November 2000 Mr Hill telephoned him and informed him that he wanted a hard and fast
proposal to get Westgold its $3m back. The Applicant said that he made a note of the conversation in his diary (Exhibit F50).
He noted in his diary that Mr Hill told him it would cost him at least $1m if he issued a writ and Mr Hill informed him that he
and Mr McLernon did not think he would be a very capable defendant. The Applicant testified that he rang Mr Hill a few days
later to try to make an appointment to talk to Mr Hill about his request. That conversation was recorded by the Applicant and is
dealt with in paragraphs 137 to 152 of these reasons.

92 On 20 November 2000 Mr McLernon rang the Applicant at his home. The Applicant said he made detailed notes of that
conversation (Exhibit F53). In his notes he recorded the conversation as follows�

�He said, �Did you have a blow up with Danny?�. I said, �Why do you ask that?� He said, �Well Danny has told me to
formalise things.� I asked, �What does formalize things mean?� He said, �Well, writs and things.� I said, �Oh, well, we
had a conversation on Friday where he had given me a deadline for a proposal to buy out Westgold. He asked me what
the other (PMA) directors had said to me. I told him that they had said they hadn�t even talked to Danny about PMA so it
was not their problem. Danny asked me what Guy had said and I told him that Guy had said he had never spoken to
Danny about PMA so it�s up to me to fight it.�
I told McLernon �I tried to see Danny today to discuss PMA and he lost it, talking about Guy. He went on and on about
Guy wanting to fight.� McLernon said, �Yeah, he hates Guy. Guy said a few silly things over the years.�
McLernon said, �Remember I told you about five weeks ago to confront the issue?� I said, �Yes you did and, I tried to do
that today but it seems I might be too late. Hugh, I still haven�t been able to discuss the matter with Danny because every
time he cuts me off. But the fact is that I haven�t done a thing wrong. The business went bad.� McLernon said, �Yes it
went bad in a big hurry though.� I said, �Well, that�s the fact. I have been looking through my notes and I see that
management told me just two days before the placement that Windimurra would be at full production by Friday.�
McLernon said, �You should ask PMA and the employee who mislead you to indemnify you. You shouldn�t wear it
yourself.� I said, �Whilst what the employee told me turned out to be wrong he would have believed it to be true at the
time, based on his best understanding at the time.�
McLernon asked, �What was the offer that you were going to put to Danny?� I said, �I was going to offer to buy
Westgold out for $1 million.� He said, �So Westgold would loose $2 million? Fuck! � that�s a Latin term incidentally.� I
said, �What does that mean?� He said, �I suggested to Danny something like $1m down, $1m somewhere else and lose
$1m.� I said, �Well $1.85m actually because Westgold only paid $2.85m after the fee.� He said, �Perhaps you should put
it to Danny, but is that the best you can do?� I said, �Well, one thing I need to know is would this be the end of my career
at Saracen?� McLernon said, �No, not necessarily, it would be a shame for you to go, I don�t want to find another chief
executive and you are doing a reasonably good job. It�s my vote that you stay on, that was my vote incidentally, which I
put to Danny. But most importantly, what do you want to do?� I said, �I enjoy the mental stimulation of working with
Danny and I have really enjoyed working with you, I am quite optimistic of what we could achieve together but I have got
to be able to discuss opportunities like the investment in Western Metals without this PMA problem coming between
Danny and me all the time. I can�t see how I could be chairman of Westgold and be the defendant though.� McLernon
said, �Well you could step down from the one company, Westgold and stay with the others. Danny�s cognizant that you
put money in two of the companies so you would be entitled to stay.�
I said, �Well the reason I raised it is that I was going to say that I had put $600,000 into Westgold and Carpenter and so if
that was undone and I got the money back I could pay $1.6 million for the shares.� McLernon said, �Well that�s getting
there, that might be close. I will try and broker something with Danny. I�ll be back on the weekend and I will speak to
him in the meantime. If you can�t get to see Danny why don�t you send it to him in writing?� I said, �Well it doesn�t seem
the sort of thing to put in writing.� McLernon said, �I will put it to Hill then.�

93 Four days later on 24 November 2000, Mr McLernon wrote to the Applicant on behalf of Westgold. In that letter Mr McLernon
referred to his earlier letter dated 27 June 2000 in relation to the Westgold placement to the Applicant. Mr McLernon said in the
letter that had the full facts been known, Westgold would not have made this investment and as a result Westgold was forced to
consider proceedings against PMA and the Applicant in relation to the placement. Mr McLernon then put a proposal that
Westgold sell its 9,630,818 fully paid shares to the Applicant for $2m resulting in a loss to Westgold of around $1m plus
interest on the total amount over the period of the placement (Exhibit F54).

94 A few days later on 27 November 2000 the Applicant advised Mr McLernon by facsimile that he was seeking legal advice in
relation to the letter of 24 November 2000. He asked for an opportunity to provide written response prior to meeting with Mr
McLernon and Mr Hill to discuss the proposal. On the same day Mr McLernon sent a facsimile to Mr Smith in relation to
payment of management fees by PMA. In that facsimile Mr McLernon advised the Applicant that he had just returned to Perth
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the previous evening and had read the monthly reports for Saracen Mineral Holdings for the month of October 2000 and had
noted a comment in the report that PMA had not paid its management fees since June 2000. Mr McLernon then went on to say
in the memorandum (Exhibit F55)�

�4. This is the first time that this situation has been brought to my attention. I have spoken to Michael Blakiston and
Guido Staltari who both tell me they were also unaware of the position referred to above.

5. You are an executive director of both Saracen and PMA and it is simply not acceptable that you allowed this
situation to occur without advising any of your fellow directors.

6. I understand from Andrew Chapman that PMA cannot pay the outstanding money and hopes to do so if the deal
with Extrata (sic) goes ahead in December. Any payment at this stage would, in any event, represent a preference.

7. A few days ago I wrote to you regarding the complaint of Westgold Resources NL that the placement taken by them
in April was taken at time when PMA was effectively insolvent.

8. The fact that PMA has been unable to pay its monthly bill since the end of May 2000 is a fairly graphic testament to
the insolvency of the company since that time.

9. I am afraid that this revelation has strengthened the resolve of Saracen Mineral Holdings Limited and Westgold
Resources NL to take the appropriate steps to protect their position.

10. We need to either resolve these matters today or refer them to the solicitors for the two companies.�
95 The Applicant testified that he was shocked when he received this memorandum. He said that he did not know until early

November 2000 that the amounts were outstanding and that when he found out he saw Mr McKee and he (the Applicant)
suggested to Mr McKee that the bills be paid and an offer be made to pay interest on the amount (transcript 325). On
28 November 2000 Mr McLernon wrote to the Applicant again. In that memorandum (Exhibit F56), Mr McLernon stated�

�Various Matters
1. I write this letter to you in my capacity as a director of Saracen Mineral Holdings Limited and as a director of

Westgold Resources NL.
2. I have spoken to both Guido Staltari and Michael Blakiston and have their authority to act as the representative of

Saracen.
3. The first matter I want to deal with is the question of the debt from PMA.
4. As I mentioned yesterday I was surprised to learn from reading the October report that PMA was indebted to

Saracen in the sum of $110,000. As November is nearly finished the total outstanding amount is likely to be in
excess of $130,000.

5. I did not remember ever seeing reference to this debt in any of the monthly reports. Andrew Chapman told me
yesterday that the first reference was in the September report but I could not remember reading the September
report. I have this morning found a copy of the September report and see that it is dated 11 November � no wonder I
was unaware of the existence of the debt!

6. Yesterday you told me that you were unaware of the non-payment of the invoices until about 3 weeks ago.
7. In a company where you are the chief executive officer of both the creditor and the debtor it is simply not enough

for you to say that you were unaware of the existence of this growing debt. If you were unaware of the debt until
3 weeks ago then that indicates that you have not paid due attention to the affairs of Saracen and of course if you
did know prior to that time then that is a much more serious matter.

8. The matter is serous because�
(a) PMA is insolvent and has been insolvent since at least April of this year (i.e. the time when you joined

Saracen);
(b) PMA has paid other debts while it has ignored the debt to Saracen;
(c) PMA has during this period raised some $4.3 million, none of which has been used to pay its debt to

Saracen;
(d) any payment of the debt now would be a preferential payment;
(e) if the deal with Xstrata had not occurred (and indeed if it does not proceed) then Saracen would not have

been paid in any event;
(f) the non-executive directors are (and I suspect have been kept) blissfully unaware of the mounting debt from

PMA;
(g) PMA is continuing to trade and incur debt to Saracen in circumstances where it has been unable to pay all

its debts as and when they fall due. This is a serious breach by the directors of that company of the
provisions of the Corporations Law regarding insolvent trading. If, per chance, the debt is finally paid this
will not absolve the directors in relation to that breach of the law.

9. I also understand from Andrew Chapman that PMA has been billed for the basic cost of the services which have
been rendered to it by Saracen, i.e.� there is no mark up above Saracen�s own direct costs. In relation to all of the
other companies under the management of Saracen a mark up of 75% on cost has been employed. This means that
the true costs are more like $225,000 than $130,000.

10. Finally, the October report points out that Saracen�s income has dropped because of the inordinate amount of time
that is being spent on PMA matters.

11. In these circumstances I have sought legal advice in relation to the question of termination of the service agreement.
Saracen reserves all of its rights in relation to that matter.

12. Saracen will today serve a letter of demand on PMA for payment of the outstanding monies. If at the end of 21 days
the payment has not been made, then Saracen will move to wind up PMA.

13. It is imperative that no formal agreement be entered into between Saracen and PMA for the management of PMA
because your termination will mean that Saracen will have no interest in managing PMA. In any event, the issue of
proceedings against PMA by Westgold would make it inappropriate for Saracen to be managing that company.

14. Each of the public companies has its annual general meeting this week. It is important that those meetings are
finalised efficiently. I propose therefore that we address the question of the finalisation of your employment as at
Monday of next week.�
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96 On 29 November 2000 the Board of Saracen Mineral Holdings met. At that meeting the Applicant asked whether he could
record the proceedings and Mr Blakiston informed him he could not. Both the Applicant and Mr Chapman were asked to
explain the arrangement in relation to payment of management fees by PMA.

97 On 30 November 2000 the Applicant formally responded to Mr McLernon in relation to the proposal that PMA settle its dispute
with Westgold. In a letter (Exhibit F61), the Applicant stated that he refuted all of the allegations made by Mr McLernon in his
letters dated 27 June 2000 and 24 September 2000. In particular he said�

�� The fact of the matter is that PMA�s present financial position and share price are the result of a dramatic recent
weakening of the Vanadium Pentoxide price at a time of slower than predicted ramp up to full production. This is
something that has affected all shareholders and could not have been either foreseen or anticipated by any of us.
PMA and I do not accept that Westgold has any course of action against us either under the Trade Practices Act or
otherwise.
The debate is of great personal stress to me and as you know, I am keen to avoid any unpleasantness. I still remain ready to
discuss your concerns should you wish to do so.�

98 The following day Mr Hill sent a facsimile to the Applicant advising him that he would be pleased if he would refrain from
calling or contacting him and that he would formally respond to the parts of the letter 30 November 2000 attributed to him in
due course.

99 On 4 December 2000 shareholders of PMA approved the sale of PMA�s interest to Xstrata. On the same day the PMA
management fees were paid to the Respondent. The Applicant and Mr McKee drew a cheque for an amount of $109,549.51 on
PMA�s National Bank Cheque Account (Exhibit F64). The Applicant contended in his evidence that the failure to pay the
management fees was simply an oversight by Mr McKee and he denied that until the shareholders approved the sale of PMA�s
interest to Xstrata that PMA did not have the funds or the ability to obtain funds to pay the account.

100 Mr Chapman testified that he was aware in September 2000 that PMA had not paid any of the Saracen invoices. He said it was
of concern to him as he was a joint secretary of PMA as well as the Saracen Group of Companies. He said that he discussed the
ability of PMA to pay its debts with Mr McKee and with the contract accountant, Ms Shaheen Latif, as she was dealing with
the day-to-day payments, invoices and creditors of PMA. He said that Mr McKee�s response was that the Saracen debt would
be paid in due course. He conceded that he did not ask the Applicant for payment (transcript 1607).

101 Mr Chapman testified that on 6 November 2000 he received an email (Exhibit 70) from Ms Latif advising PMA�s current
balance on trade creditors ledger was $117,000 with a further $73,000 of invoices due to be posted, which included
$80,000 owing to the Respondent. On 22 November 2000 Ms Latif sent an email that the cash at bank was currently
$51,000 (Exhibit 71). Mr Chapman then sent an email to Mr McKee on 23 November 2000 in relation to the fact that only
$51,000 was left to meet current commitments (Exhibit 72).

102 The Applicant testified that in the first few days of December 2000 Mr Staltari telephoned him and told him that in his (Mr
Staltari�s) view he (the Applicant) had adequately explained the issue and he could not see any basis for his employment being
terminated. The Applicant did not say whether this conversation occurred before or after the Board meeting on 5 December
2000. In a letter to Mr McLernon dated 4 December 2000 (Exhibit F65), the Applicant responded to Mr McLernon and
informed him that the total amount outstanding by PMA to Saracen had been paid. In particular he responded as follows�

�Your criticism of me for not being aware of the fact that these invoices were outstanding is misplaced. I do not approve
invoices received by PMA nor do I sign any cheques on behalf of PMA having regard to the fact that PMA has its own full
time director and bookkeeper. My delegation of the responsibility for processing and paying invoices is entirely normal.
PMA is not and has not been, insolvent and I deny that I or any of the other directors of PMA have breached any provisions
of the Corporations Law.
The arrangements between PMA and Saracen for the provision of services are different from those that exist between
Saracen and the other companies that it provides management services to. Those arrangements do not extend to any mark-
up of the cost of services provided to PMA.
In relation to your comments about Saracen�s income having dropped off, since I joined the group, I have spent
approximately 30% of my time on PMA matters. This is consistent with what was discussed at the time my service
agreement was negotiated.
I am satisfied that I have discharged my duties and performed by (sic) obligations under the service agreement in a proper
and effective way and I intend to do so for the balance of my contract unless it is terminated in accordance with the relevant
terms thereof.�

103 A Board meeting of Saracen Mineral Holdings Pty Ltd was held on 5 December 2000. The meeting was attended by the
Applicant, Mr McLernon, Mr Blakiston and Mr Chapman. Mr Staltari participated in the Board meeting by telephone. The
Applicant taped the meeting. For the reasons set out in paragraph 154 I have admitted part of the tape of the Board meeting
into evidence. The tape recording of the Board meeting recorded by the Applicant records as follows�

(a) Mr Chapman explained the presentation of the initial invoice rendered to PMA in June 2000. He said the invoice
was prepared on the basis of cost plus 75%. Mr Chapman said that Mr McKee came to see him about how that
invoice was calculated and that later the Applicant came to see him (Mr Chapman) as the invoice had been shown to
him by Mr McKee. The Applicant suggested to him (Mr Chapman) they should put some kind of letter in place so
they could formalise the way the fee should be charged. Mr Chapman said he drafted a letter and that draft letter
showed how the fees would be calculated for the first six months from June to November 2000 on a trial basis.

(b) The Applicant said that he did not agree or disagree with Mr Chapman�s explanation as he was not a party to the
arrangement. He said the arrangement was between Mr McKee and Mr Chapman. Although he said that Mr
Chapman did give him a draft letter. The Applicant said he �just left it� for Mr Chapman and Mr McKee to work
the issue out.

(c) Mr McLernon put to the Applicant that as a director his conduct was unacceptable and in strong language he
informed the Applicant that he thought the Applicant was lying.

(d) The Applicant said he did not see the invoices that were going out. Further that the Saracen Group did not manage
the affairs of PMA, that it had its own full time staff to do that. The Applicant informed the Board that it was his
view that it would be inappropriate to charge a 75% mark up to PMA on his work. He also said it would not be
appropriate to apply the mark-up to the use of any other staff of Saracen because Mr McKee had informed him that
PMA would not be prepared to pay a mark up because PMA only used Saracen�s employees for their �idle time�.
Further that the Respondent had not managed the affairs of PMA in a general sense.
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(e) Mr Staltari asked whether there was ever any intention to have a formal agreement between the two companies. The
Applicant said that that was raised either at the last Board meeting or at the previous Board meeting. Mr McLernon
said that Mr Blakiston had been drafting an agreement, however the draft agreement had not been signed.

(f) Mr McLernon then asked the Applicant whether PMA was prepared to continue paying $100,000 of his salary and
the Applicant replied that he did not know. He said he had not discussed it with the other directors.

(g) The Applicant also informed the Board that Expectation had been billed time and cost incurred by Saracen without
a formal agreement and Expectation has not paid its account since August 2000. Mr McLernon said he thanked the
Applicant for bringing that to his attention and he would make arrangement for that account to be paid straight
away. The Applicant then left the Board meeting.

The Board members continued to discuss the PMA invoices issue. No decision was made as to whether the Applicant�s
employment should be terminated. The draft formal minutes of the Board meeting (Exhibit F66) record that Mr McLernon had
received some legal advice in respect of the potential termination of the Applicant. Mr McLernon advised that he would send
this advice to Mr Staltari, Mr Blakiston and to the Applicant. Mr McLernon advised the Board that the options for the
Respondent were either to let things remain as they were or to terminate the services of the Applicant either immediately or
under a negotiated basis. The minutes record that it was agreed that this would be discussed at a later date on an informal basis
between the directors.

104 The Applicant testified that on 6 December 2000, Mr Staltari rang him and told him he was �gob smacked� at the way Mr
McLernon had treated him (the Applicant). The Applicant also said Mr Blakiston telephoned him and informed him from what
he had seen and heard there was no basis for his (the Applicant�s) termination (transcript 350). He said Mr Blakiston informed
him the first he had heard of Mr McLernon�s complaints was when Mr McLernon rang him half an hour before the Board
meeting and the issue in relation to PMA was raised for the first time (transcript 351).

105 The Applicant said Mr Staltari telephoned him again on 7 December 2000 and said that he had received a copy of the legal
advice and that he did not believe that there were any grounds for termination, at the worst, there had been some sloppy
paperwork which justified a simple reprimand (transcript 360). The Applicant said later that day he had a further conversation
with Mr Staltari. He said Mr Staltari informed him Mr McLernon was putting pressure on him (Mr Staltari) to support his
position. He said Mr Staltari told him (the Applicant) that the Westgold (PMA) matter had nothing to do with Saracen it was
simply a case that Mr Hill was at odds with him (the Applicant) (transcript 361).

106 The Applicant subsequently received a letter on 13 December 2000 terminating his employment (Exhibit F76). He said that
after he received his letter of termination, Neale Prior from the West Australian Newspaper telephoned him and said with some
glee, �If you go down to the Supreme Court and have a look you�ll find you are about to be served with a writ�. The Applicant
said he was aghast and asked how he did he find out. The Applicant said Mr Prior informed him that Mr McLernon had
telephoned him (transcript 370-371). The Applicant said he later received a call from Mark Drummond from the Financial
Review who made similar comments. The Applicant made some statements to Mr Prior and Mr Drummond and articles were
published in the newspapers the next day about the Applicant�s employment being terminated.

107 Mr McLernon testified that after the Board meeting of 5 December 2000 he left Mr Staltari to negotiate with the Applicant
although he did continue to advise his fellow directors about Westgold and other matters that came to light (transcript 1302). In
relation to the telephone conversation that Mr McLernon had with the Applicant on 20 November 2000, Mr McLernon
conceded in cross-examination that the Applicant�s notes of that conversation were reasonably consistent with his recollection.
Mr McLernon conceded that at the time of the conversation he had put to Mr Hill that if the Westgold matter could be resolved
that part of the negotiations should be to keep the Applicant on in some form or another (transcript 1441-1441a). He agreed
that Mr Hill�s view was important as Mr Hill was a 44% shareholder of the Saracen Group (transcript 1442). He also conceded
that Mr Hill was of the view that the Applicant should be terminated. He said that Mr Hill did not have a vote in the matter.
However, he said that it was his (Mr McLernon�s) decision to promote amongst his fellow directors (one of whom was not Mr
Hill), the removal of the Applicant after the events of November 2000. Further Mr McLernon conceded that the letter drafted
in relation to payment by PMA of management services to the Respondent dated 13 July 2000 (Exhibit F32) was a document
drafted by Mr Chapman after consultation with Mr McKee. In particular Mr McLernon conceded that there was no suggestion
that the Applicant was involved in the drafting of that document (transcript 1457). However, as Mr McLernon pointed out the
arrangement that the 75% mark-up would not be paid, at least for a period, was something that had been discussed between the
three of them (transcript 1458). When asked in cross-examination why the termination letter did not refer to the Westgold
investment, Mr McLernon said he was surprised that the letter did not refer to it as he expected it to do so. He said he could not
recall when he saw that letter but suspected that he had not seen it until after it had been sent (transcript 1480). In relation to
the PMA arrangements to pay the management fees, Mr McLernon said that, in his view, the Applicant�s conduct was
unacceptable. In particular he said that it was his view that if the Applicant had received the document drafted by Mr Chapman
without any discussion prior to the letter being drafted and simply left it on his desk for six months he said that would have
been bad enough, but as a managing director of the Saracen Group of Companies, Mr McLernon�s view was that the Applicant
had a conflict of interest as he was aware of the fact that the normal arrangements were not being applied in relation to his
company, PMA, and he did not bring it to the attention of the Board (transcript 1484).

108 Mr Gerard Blakiston testified that at material times he was a director of Saracen Mineral Holdings and the Respondent. Mr
Blakiston was not a director of Westgold. He is a principal of the law firm Blakiston and Crabb. Mr Blakiston said that he did
not become aware of concerns in relation to the Applicant�s performance as managing director until late November 2000.
However Mr Blakiston said he became aware in October 2000 that there was an issue in relation to an investment that
Westgold had made in PMA. He said in November 2000 he received a set of Board papers containing two issues in relation to
PMA. One related to the outstanding debt owed by PMA and the other was the basis by which PMA was charged for
occupying Saracen�s offices and using Saracen�s services different from that of the Saracen group (transcript 1505-1506). He
said he was concerned as a director as the outstanding account had not been brought to the attention of the Board. He said the
Board met and discussed the matter on 29 November 2000. He said however, the Board meeting was short because they had to
leave to attend an annual general meeting. He said that his firm had been involved in drawing up a formal agreement for the
Respondent to provide management services to PMA. He said those instructions were given at the Board meeting of
19 October 2000. He said by the time the Board meeting occurred on 29 November 2000 the document was still in draft form
and he had not seen it.

109 Mr Blakiston said the concern he had with the non payment of the account by PMA and the rate of certain parts of the bill had
been changed after the initial invoice was of concern to him as it raised an issue of conflict of interest which in his view should
be tabled at the Board so the Board could decide how the conflict is to be dealt with (transcript 1519). In cross-examination it
was put to Mr Blakiston that he spoke to Mr Smith the day after the Board meeting on 5 December 2000 and he expressed a
view to the Applicant that there was no basis for his (the Applicant�s) termination. Mr Blakiston said that he did not
necessarily accept that he said that to the Applicant but that the Applicant�s evidence was not inconsistent with his view at that



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1071

time. Mr Blakiston said he spoke to Mr Hill and Mr McLernon after the Board meeting and before he departed for Toronto in
Canada on 10 December 2000. He said he was in Toronto and then in Chilli from 10 to 18 December 2000. Mr Blakiston
testified that Mr Hill rang him and informed him that the Applicant had attempted to place an order with J B Were to buy a
substantial parcel of Western Metal shares and made some inference that the Saracen Group may well be looking to increase
its stake in Western Metals over time. He said he had no idea that this had occurred. He said his understanding was that there
would be no investment in Western Metals (transcript 1525). Mr Blakiston said that he also had a discussion with
Mr McLernon before he departed for overseas and the significant part of that discussion was the history associated with the
Westgold investment in PMA. When asked what was �significant�, he said that he was informed by Mr McLernon that he had
prepared a dossier about 60 pages long and it showed a litany of deception in relation to the conduct of PMA and how
Westgold had been �suckered into� investing money in PMA (transcript 1526). Mr Blakiston said this conversation was
significant because up until 6 or 7 December 2000 he had not made up his mind (whether the Applicant should be terminated)
and he believed he could give the Applicant the benefit of the doubt. He said however after the conversations with Mr Hill and
Mr McLernon he formed the view that as the managing director is someone who is a key person in the Board structure of a
public company and that when you lose trust and faith in the managing director you need to do something about that (transcript
1527). In cross-examination Mr Blakiston said one of the significant issues in his decision that the Applicant should be
terminated was that Mr McLernon had informed him that prior to Westgold making its investment in PMA the Applicant had
made certain representations to Mr Hill and that those representations were false (transcript 1562).

110 Mr Guido Staltari testified that he was a director of Saracen Mineral Holdings and the Respondent. He is a geophysicist and
resides in Victoria. From 1997 until late 1998 Mr Staltari was the managing director of the Saracen Group of Companies. As a
result of differences of opinion between Mr Staltari, Mr Hill and Mr McLernon in relation to investment directions and the fact
that Mr Staltari resided in Melbourne, an agreement was reached whereby Mr Staltari ceased to be the managing director and
remained as a director of the Saracen Group. Mr Staltari was not a director of Westgold when the decision was made to take
the placement of shares with PMA. He said that he learnt about the placement by way of an ASX announcement by Westgold.
He said at that time he knew very little about PMA (transcript 1749).

111 Mr Staltari said in May 2000 he spoke to Mr McLernon about the proposal to appoint the Applicant to the position of
managing director of the Saracen Group of Companies. On 5 May 2000 Mr McLernon sent Mr Staltari a copy of the
Applicant�s curriculum vitae. In the Applicant�s curriculum vitae he stated�

�In 1983 Mr Smith obtained control of a small publicly listed company Great Victoria Gold Limited and developed the
successful Great Victoria Gold Mine near Southern Cross. This Greenfield project used carbon-in-pulp treatment of ore for
the extraction of gold. This technology was very new and innovative at the time and has since become commonplace. The
mine, now named Yilgarn Star operates to this day.� (Exhibit 57A)

112 Next to the sentence �The mine, now named Yilgarn Star operates to this day� Mr Staltari made a note �misleading�. He said
he did that when he received the curriculum vitae in May 2000 because those words purported to suggest that the Great
Victoria Gold Mine near Southern Cross was still operating to that day under the name Yilgarn Star. He gave unchallenged
evidence that they are two separate mines (transcript 1752).

113 Mr Staltari said he had some reservations about the Applicant�s appointment at the outset but he had no fundamental
reservations in the sense that he did not wish the Applicant to join the company. He said his reservations were more to do with
the nature of the arrangements (transcript 1752). Mr Staltari said that he eventually made a decision to support the Applicant�s
employment. He said he had very little to do with the Applicant in the first few months of his appointment. He said in October
2000 Mr McLernon expressed to him that he had some reservations about the propriety of the Applicant�s behaviour in the
context of the investment that Westgold made in PMA.

114 Mr Staltari said at the Board meeting on 29 November 2000 the Applicant explained at the outset that his relationship with Mr
Hill had deteriorated. Mr Staltari said that the issue in relation to the payment of the management fees by PMA was raised at
that Board meeting. He said he could not recall whether that issue had been raised previously. Mr Staltari said after the Board
meeting on 5 December 2000 he obtained more information from Mr McLernon about the concerns that Mr McLernon had in
relation to the Westgold matter. He said that Mr McLernon informed him that Westgold had been mislead and the market had
been mislead in relation to the true state of the financial affairs of PMA before and at the time that Westgold took its
investment in PMA. He said after listening to Mr McLernon on a number of occasions he (Mr Staltari) started looking at the
public record of PMA and he quickly formed the view that he believed what Mr McLernon had been saying to be the case. He
said that when this emerged this became relevant to his confidence in the Applicant because it went to the heart of integrity of
the individual the Respondent has chosen for the group chief executive of the Saracen Group of Companies (transcript 1764-
1765).

115 Mr Staltari said that he agreed to act as a mediator between the Respondent and the Applicant and that after 5 December
2000 and before 13 December 2000 he had several conversations with the Applicant, Mr McLernon and Mr Blakiston in an
attempt to reach an amicable settlement. He said a resolution was not reached with the Applicant. When asked why he
supported the decision to dismiss the Applicant, he said that in essence the matter of the billing arrangements had not been
properly dealt with by the Applicant and in relation to the matter of disclosure on the part of PMA and the Applicant in
particular, was serious (transcript 1767). When cross-examined Mr Staltari conceded that he had a conversation with the
Applicant on 7 December 2000 in which he referred to legal advice from the Respondent�s solicitors and expressed a view that
may have been consistent with Applicant�s evidence that the Applicant had �nothing to worry about, it was a couple of pages
of waffle� and that he had spoken to Mr Blakiston who agreed it was �woolly stuff�. Further Mr Staltari conceded that he
informed the Applicant he had written to Mr McLernon stating he did not agree with the course of action that Mr McLernon
was proposing and that he did not believe that there were any grounds for termination, at worst there had been some sloppy
paperwork which justified a simple reprimand (transcript 1780). He says that may have been his view immediately after the
Board meeting held on 5 December 2000 but as a result of further conversations with Mr McLernon he came to a different
view. Accordingly, in the end Mr Staltari said he decided to support the termination of the Applicant�s employment (transcript
1781).

J B Were Allegation
116 The Respondent alleges that in or about October 2000 the Applicant informed J B Were, stockbrokers for Westgold, that

Westgold intended to make a bid for Western Metals if Westgold�s share price did not increase. It is alleged that at the time of
making the statement the Applicant knew this was not correct and that this conduct put at risk the relationship between
Westgold and J B Were.

117 The Applicant testified that his job with the Respondent was to find investment opportunities, principally in resource
opportunities. He said Western Metals was a zinc and copper producer and its shares were quite depressed. He said he had
personally been following Western Metal shares for a long time but had not purchased any shares. He said he assigned the task
of investigating Western Metals to a full time analyst geologist employed by the Respondent. He said that the analyst geologist
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strongly recommended an investment in Western Metals. The Applicant was informed by Mr Chapman that Paul Heath, a
broker at J B Were, did most of the broking work for the Saracen Group of Companies. The Applicant spoke to Mr Heath on
9 August 2000 about a proposal for Westgold to buy preference shares that paid a dividend and were convertible at sometime
in the future into ordinary shares. The Applicant said he thought there was an opportunity to make a low cost entry into the
stock through those convertible shares. He went through some lengthy mathematics with Mr Heath and Mr Heath seemed very
knowledgeable about preference shares. He said Mr Heath asked how many shares were Westgold interested in buying and he
informed him about one million shares. Mr Heath told him that the shares were very thinly traded and there was only about
twenty or thirty thousand on the screen at that time and that if they put in an order for one million shares it would only frighten
the market and the way to purchase such an amount would be to approach J B Were�s institutional desk to see if they could
locate holders of a line of shares of that size. He said the conversation ended with Mr Heath on the basis that Mr Heath would
talk to his institutional desk and see if he could locate a line of one million shares. The Applicant said he saw Mr McLernon
and Mr McLernon thought the acquisition of the Western Metals shares was a good idea and that he should go ahead. The
Applicant said that it was the first investment he was to make for the group and he thought he should speak to Mr Hill so he
rang Mr McLernon and asked whether he should go ahead or �bounce it off� Mr Hill. He said Mr McLernon informed him that
he was in favour of the acquisition but to be on the safe side he should check with Mr Hill and to inform Mr Hill that he (Mr
McLernon) would vote in favour of the acquisition (transcript 231-233) The Applicant then wrote a memo and faxed it to Mr
Hill. In the memo he indicated two scenarios in which profits could be estimated at $515,661 or $204,550 profit (Exhibit F39).
He said he later spoke to Mr Hill by telephone. He said Mr Hill said to him, �You can buy the shares as long as there is a
corporate play in it, because I am not interested in just making a few hundred lousy grand and there�s got to be an exit.� The
Applicant said he made a note of this conversation in his diary (Exhibit F40). He said after he spoke to Mr Hill he spoke to Mr
Heath and placed an order for one million preference shares. It was put to the Applicant in cross-examination that when he
placed the order he said to Mr Heath �If we get it wrong we will make a bid for the company.� (transcript 829). The Applicant
said he did not say that.

118 Mr Heath testified that when he spoke to the Applicant about placing an order for Western Metal shares that what the
Applicant said to him was in the context of talking about the risk of conversion that �If we�ve made a mistake, we can make a
takeover of the company.� (transcript 1739) Mr Heath said that if the statement was true it would have compromised his ability
to deal with clients in Western Metals and he would have to refer the matter through to J B Were�s corporate department. It
was apparent from Mr Heath�s evidence that he did not take that course of action as he understood that the Applicant merely
raised one possible course of action Westgold could take.

119 Mr Hill testified that he informed the Applicant �You can go ahead but let�s not waste our time on a couple of hundred grand,
and you would want to do a lot of homework.� He said that what he meant was not to go buying a million dollars worth of
shares if you do not have an intention of buying a decent position in or cannot justify a decent position. He said the most
important thing was the exit door that you have to be very sure of your asset. He said you can buy a million dollars worth of
stock and make a couple of hundred grand but it is a waste of effort if you haven�t done major due diligence. He said to make
sure you have done your due diligence and you are really comfortable with your investment that that is a cautious corporate
approach but that doesn�t mean you are going to do a corporate deal (transcript 1974-1977). Mr Hill however conceded that the
Applicant may have misinterpreted the words �corporate play� in that he may have misinterpreted what he (Mr Hill) had said
(transcript 1977).

120 When Mr Hill returned from overseas he spoke to the Applicant about this matter. The Applicant testified that Mr Hill
expressed great displeasure about the way in which he (the Applicant) had dealt with J B Were. The Applicant said he was
dumbfounded because he thought he had handled the acquisition perfectly properly and professionally. The Applicant
conceded when cross-examined that it would be irresponsible and inappropriate for an executive chairman to inform a broker
that the company intended to make a bid for Western Metals although he denied that he had made such a comment (transcript
829).

121 The Respondent says this is yet another example of the way in which the Applicant gave his evidence by denying any
performance concerns or inappropriate conduct on his part. The Respondent submits that not only should his evidence be
rejected on this point, but the Commission should use this matter to assist the assessment of the Applicant�s evidence in its
entirety.

122 The Applicant says a corporate play was an option open to Westgold and was consistent with Mr Hill�s instructions. Further
the Applicant says that his conduct did not put at risk the relationship between Westgold and J B Were, as J B Were continued
to provide services to Westgold and the Saracen Group as before. The Applicant says that as this issue was raised by Mr Hill in
August 2000 on his return from overseas, in particular that the Applicant was counselled by Mr Hill, that the Respondent
condones the alleged misconduct in August 2000 as it elected not to terminate the Applicant�s employment and thereby waived
its right to do so.

The Pinnacle Licence Agreement
123 The Applicant testified that when he first joined the Saracen Group that one of the first opportunities that came to him was to

invest in a company called �Pinnacle VRB Limited� which was a Melbourne based company that was the owner of technology
that uses vanadium. He said he was interested because there was a potential to increase the demand for vanadium and he wrote
a memorandum recommending that Westgold make an investment in Pinnacle. He said that Mr Hill decided that Expectation
should make an investment and he (the Applicant) spent some time negotiating on behalf of Expectation a licence agreement
between Expectation and Pinnacle for a worldwide licence to use vanadium redox battery technology (transcript 316).
Litigation occurred as Pinnacle claimed that the licence agreement was not enforceable and Expectation sought declaratory
relief in the Supreme Court. The solicitor acting for Expectation was Mr Stone from Messrs Williams and Hughes. After his
termination, he (the Applicant) assisted Williams and Hughes together with Mr Paul Rainford (a licensed private investigator
who worked for Mr McLernon) to prepare the case. The Applicant said that prior to his employment being terminated in late
November 2000 he received a telephone call from Mr Stone�s secretary. She wanted to know where each of the executed
copies of the licence agreements was. He said he sent a reply by facsimile on Westgold letterhead stating that there were three
copies in existence, one copy retained by Expectation, one by Pinnacle and one by Westgold.

124 On the day after the Applicant�s employment was terminated Mr McLernon wrote to the Applicant and had the letter hand-
delivered by courier to the Applicant�s home. The terms of the letter were angry. In the letter Mr McLernon opened by saying,
�Dear Roderick, You really are a sneaky bastard.� Mr McLernon then went on to say in the letter that he had just been reading
Mr Rainford�s file in relation to the Pinnacle transaction. He then went on to say�

(a) the Applicant has written a letter to Mr Stone on Westgold letterhead stating that Westgold holds a copy of the
Pinnacle licence agreement;

(b) that Westgold had no interest whatsoever in the licence and should not have a copy of it;
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(c) he (Mr McLernon) had advised Mr Stone that Westgold Resources NL has no interest in the Pinnacle licence
agreement and any suggestions to the contrary should be ignored; and

(d) that your letter to Mr Stone is thus �A mask as a mischievous step by you intended to �pay us back� for moving to
terminate your employment.� (Exhibit F58)

125 Mr McLernon testified that the question whether Westgold was the owner of a licence was an issue in the Supreme Court
proceedings. However, he conceded that Pinnacle had not raised the issue but said that the issue would have been raised by
discovery of the document thereby raising a false issue (transcript 1475-1476). Mr Stone testified that the key issue in the
Pinnacle case was whether or not Pinnacle�s directors had acted with authority from their Board. He said, however, that was
not the only issue raised in the case.

126 The Applicant contends the Respondent has not made out a case that the Applicant knew the possession of a copy of a licence
by Westgold was an essential issue in the Pinnacle litigation. Further that the Respondent has not made out a case that the
Applicant knew that discovering a copy of the licence agreement would harm Westgold�s prospects in the proceedings as
Westgold was not party to the proceedings.

Entering the Offices of Vanadium Australia Pty Ltd out of Hours
127 The Applicant was the Executive Chairman of Vanadium Australia Pty Ltd. He said the company had its offices immediately

next door to Saracen on the fourth floor of 37 St Georges Terrace. The Applicant testified that Mr Hill raised with him that it
was his view (Mr Hill�s) that Xstrata were manipulating the price of vanadium. The Applicant said that he spoke to
Mr Rainford, who was an ex-police officer, and that Mr Rainford suggested that he (the Applicant) look in Vanadium
Australia�s office for evidence of price manipulation. The Applicant said he thought that it was strange that Mr Rainford made
this suggestion but Mr Rainford rang him on two or three times over the ensuing weeks and asked him if he had had a look in
Vanadium Australia�s office. He said Mr Rainford offered to come with him but he thought that as a director of the company
he did not think that was necessary, as he had the right to go into the office whenever he wanted but he did not think that Mr
Rainford had the right to do so. The Applicant said that one night about 7:30pm he went into the Vanadium Australia�s office.
He said the office was wide open as the cleaners had left it open. He went into the library and looked for a report on vanadium
marketing which he thought might have an indication of whether there had been marked manipulation by Xstrata (transcript
368). The Applicant said he could not search the library during office hours as if there had been a wrong-doing by a member of
Vanadium Australia�s staff, they would not inform him (the Applicant) (transcript 368-369). When cross-examined the
Applicant said that he had told Mr Hill that he had found a marketing report which talked about marketing for new products
but he later realised that that was a copy of a document he already had (transcript 466).

128 The Applicant testified that a few days later he spoke to Tony Simpson, the General Manager of Vanadium Australia, and told
him what he had done and that he (Mr Simpson) said to him (the Applicant), �If you want anything, just ask me for it.�
(transcript 370).

129 Mr Hill testified that the Applicant came into his office sometime in October 2000 and had a conversation about how Xstrata
were re-invoicing if not manipulating the vanadium market to avoid revenue in Switzerland or South Africa. He said the
Applicant informed him that he (the Applicant) had been into the Vanadium Australia office and went through the desks. Mr
Hill said he asked the Applicant how he got into the office and the Applicant told him the cleaners let him in, he had a key or
had access to a key. Mr Hill said that he was absolutely furious and he said to the Applicant, �You are a tenant in this building,
you work for a group I control and you are breaking into people�s documents and that confidentiality would destroy my
reputation.� Mr Hill said the Applicant did not have a response (transcript 1672). When cross-examined Mr Hill said that the
Applicant informed him he was looking for evidence of price fixing by Xstrata and that he (Mr Hill) could not recall if the
Applicant said he photocopied documents or he found photostat documents. Mr Hill said he thought he recalled that the
Applicant saying he had found something interesting in one of the desks, but he (Mr Hill) could not say if it was related to
price fixing (transcript 2018-2019).

130 Mr Paul Rainford testified that he is an ex-police officer having spent 11 years as a police officer in the United Kingdom and
then joining the Western Australian Police Force in 1981. At the time he left the Police Force in Western Australia in 1994 he
was in the Company Fraud Squad. At the time of giving his evidence Mr Rainford was employed as a manager with
Insolvency Management Fund Limited whose managing director is Mr McLernon. In the year 2000, he was employed by
McLernon Group Limited. He said in October 2000 he had a conversation with the Applicant in relation to Xstrata. He said the
Applicant told him that Mr McKee had a view that there was a conspiracy involving Xstrata to depress the price of vanadium
pentoxide and thereby force PMA out of the partnership at Windimurra. He said the Applicant told him he was a director of
Vanadium Australia Pty Ltd. The offices of Vanadium Australia Pty Ltd were located in a secure office adjacent to the
Applicant�s office. He said that the Applicant told him that pursuant to a management agreement the executive control of
Vanadium Australia Pty Ltd rested with the Applicant and PMA. Mr Rainford said the Applicant suggested to him that he (the
Applicant) was considering entering the premises of Vanadium Australia Pty Ltd late at night. He asked me what I thought
about that. Mr Rainford said he informed the Applicant that it was �possibly do-able� because of the Applicant�s executive
standing in the company. He said he told him to see Mr McLernon or take other legal advice before he did so (transcript 2073-
2074). Mr Rainford said that he later spoke to the Applicant on 12 December 2000 in relation to discovery in the Pinnacle
matter and the issue in relation to entry into the offices of Vanadium Australia Pty Ltd was raised again. Mr Rainford said that
the Applicant informed him he had told both Mr McLernon and Mr Hill that he had entered the offices of Vanadium Australia
Pty Ltd after hours, but that he had just wandered around and taken nothing. On 14 December 2000 Mr Rainford prepared a
detailed note in relation to this matter addressed to Mr McLernon (Exhibit 103).

131 The Applicant says that the Respondent knew of the alleged conduct before the termination and it was not raised with the
Applicant as a matter that might lead to his dismissal. The Applicant contends that the conduct is not in itself incompatible or
destructive of trust and confidence. Further, that the alleged conduct does not concern actual omissions of the Applicant in the
capacity of an employee of the Respondent or in connection with any duties or activities on behalf of the Respondent.

132 The primary difference between the evidence of the Applicant and that of Mr Rainford is who suggested the Applicant enter
the offices of Vanadium Australia Pty Ltd. The Respondent says the evidence of Mr Rainford as to the context in which the
discussion arose and the nature of the conversation is more believable than that of the Applicant. For this reason, the
Commission should accept Mr Rainford�s evidence and reject that of the Applicant.

Delivery of PMA Monthly Reports to Mr McLernon
133 On 21 August 2000, the Applicant sent an email to Mr Simpson (Exhibit 77). In that email he stated�

�I need your help, please.
Danny was back on Friday. He has informed me that he has appointed David Archibald to �audit the last 120 days of
vanadium production� I assume this is because he is not confident as to what I have told him. I have given David the
monthly management reports and my graph which shows every day�s production.
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David would like to speak to you and may want to visit site. I think his brief is just to look at production levels and form a
view as to whether it is likely to continue to improve.
I hope you can give him some encouragement, and can accommodate him for a brief visit if required.
Thanks�

134 The day of 21 August 2000 was a Monday. Mr McLernon testified that on Friday, 18 August 2000, he returned to Perth from
Sydney. He went into the office about 10:00 o�clock at night and found on his desk a copy of the Windimurra Joint Venture
Management Report for July 2000 (Exhibit F36). He said he had never seen such a report before and that it had written
statements and graphs which showed fairly dramatically (from the start of operations in January) how many tonnes of
vanadium pentoxide were produced. It also contained costs and recovery rates. It was his view the whole report indicated that
the plant was in diabolical trouble. He said he spoke to the Applicant the next day which was Saturday, 19 August 2000. He
said the Applicant informed him that he (Mr McLernon) had been getting these (the management reports) since March
2000 and that he (Mr McLernon) said �Crap�, or words to that affect. Mr McLernon said that the Applicant insisted his (the
Applicant�s) secretary brings them up every month. Mr McLernon said he told the Applicant to get written verification from
his secretary. He said the Applicant later telephoned him and advised that there had been a bad mistake and said, �You haven�t
got them, but I still think you have got June.� Mr McLernon said that he told the Applicant that he (Mr McLernon) did not
want to be put in the position where he (the Applicant) was going to suggest sometime in the future that he (Mr McLernon) had
these sorts of reports. Mr McLernon said that he never received a further report. However, he regarded this matter as serious
enough to put the matter in writing to the Applicant (transcript 1260-1261). In a memo to the Applicant dated 22 August
2000 (Exhibit F37), Mr McLernon advised the Applicant that as Westgold only holds 6% of the issued capital of PMA he did
not think it appropriate for him to get the monthly reports. Further that the receipt of these reports made him an insider and he
would rather be free to make independent decisions for Westgold.

135 For the reasons set out above, the Applicant says that the Respondent cannot rely upon this conduct to justify the termination
of the Applicant. He makes the same submissions in relation to this allegation as he does in relation to the other group two
allegations.

136 The Respondent says when this matter together with all of the other issues to be considered by the Commission in these
proceedings this is a key example of how the Applicant tends to lay a paper trail to cover his position. It shows that his conduct
is deceptive. Further the Respondent says the timing of the sending of the PMA report was significant, that it was an attempt
by the Applicant to cover his tracks in relation to the provision of information about production levels at Windimurra.

The Applicant�s Taping of Conversations
137 The Applicant acknowledged taping two conversations�

(a) A telephone conversation he had with Mr Hill on 20 November 2000;
(b) The Board meeting of Saracen Mineral Holdings Pty Ltd on 5 December 2000.

138 The Respondent argues that the tapes of the two conversations made by the Applicant and sought to be tendered on his behalf
together with transcripts and notes of the recorded conversations are inadmissible and should not be admitted into evidence.
The basis of the argument is that those recordings were made by the Applicant contrary to the Surveillance Devices Act
1998 and as such the recordings were illegally made. The Respondent also contends that the recording of the conversations
constituted a material breach of the service agreement. Alternatively, it is contended that the recordings were conduct by the
Applicant that was likely to destroy the trust and confidence of the relationship between the Applicant and the Respondent and,
as such, was conduct that justified summary dismissal of the Applicant.

139 The Applicant says that by mid November 2000 Mr Hill�s attitude and tone towards him had become increasingly threatening
and aggressive. The Applicant said that he had had a conversation in mid November 2000 with Mr Hill in which Mr Hill
informed the Applicant that he wanted a hard and fast proposal within the next few days for getting Westgold�s $3m back. He
said Mr Hill made it plain to him that regardless of any legal outcome that he would make sure that �it cost him (the Applicant)
a million dollars� (transcript 1035). Further, that Mr Hill had indicated to him that if Westgold issued a writ, he (Mr Hill) and
Mr McLernon did not think the Applicant would be a very capable defendant.

140 The Applicant testified that he was becoming scared of Mr Hill at this point because he (Mr Hill) had made threats which he
thought were verging on blackmail and he was concerned to have a record of the conversation that he had with Mr Hill on
20 November 2000. He said he recorded that conversation on a dictaphone because Mr Hill had tried to bully him into making
admissions relating to the Westgold investment. Consequently he wanted a proper record of the conversation. The Applicant
says Mr McLernon�s evidence supports his argument in that Mr McLernon says he could recall the Applicant saying to him on
two or three occasions he was scared of Mr Hill (transcript 1280). The Applicant says that his motives for recording the
conversations were legitimate and he did not publish the recordings except to the Commission in these proceedings. Further,
that recording the conversations has caused no loss or harm to the Respondent or any companies in the Saracen Group.

141 The Applicant testified he had spoken to Mr Rainford quite some time before this in either September or October 2000 about
recording conversations and he said Mr Rainford told him it was lawful to record a telephone conversation as long as you did
not attach anything to the telephone (transcript 438). However, when Mr Rainford gave evidence he denied that he had any
such conversation with the Applicant about this issue.

142 As the Respondent points out when the contents of the tape recording are examined by the Commission it is apparent that the
Applicant initiated the telephone conversation on 20 November 2000. The Applicant commenced the conversation with
making a request that he come to see Mr Hill at his home. Mr Hill then asked the Applicant what did the Applicant need to talk
to him about. The Applicant said, �PMA�, and Mr Hill asked what did the Applicant need to talk to him about it on the phone
and the Applicant said he would rather do that at a meeting. Mr Hill indicated that he could not meet with the Applicant that
day but could meet with him the next day at the office around lunch time. Mr Hill then asked the Applicant if there was
anything else that was happening and they had a conversation about a matter in relation to due diligence for a report in respect
of a Saracen issue. The Applicant then made in the course of that conversation, some comment about Glencore having not
come up with $100m and that had the effect of inducing an abusive comment from Mr Hill in relation to the conduct of Lord
Guy Brooks, who is one of the directors of PMA, and about the Applicant�s conduct in relation to the PMA matter.

143 The Applicant says the reason why he recorded the Saracen Mineral Holdings Board meeting on 5 December 2000 was that he
had received notice that the purpose of the Board meeting was to discuss his removal. He said he telephoned a solicitor and
obtained advice that it was legal to record the meeting and he said he was very concerned that he was going to be �verballed at
length� and that they (the Board members) may try to make him make admissions that were not true. Further, he said he was
not confident the minutes would reflect a true record of the meeting (transcript 326-327). The Applicant said that he
specifically bought a Sony Walkman Disc Recorder and put it on the desk with his Board papers. The Applicant testified he
left the Sony Discman in open view and no-one asked about it (transcript 420a). The Applicant when cross-examined conceded
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that on 29 November 2000 he asked Mr Blakiston whether he could tape the Board meeting on that occasion and Mr Blakiston
had indicated to him that he did not wish the Board meeting to be taped.

144 Mr McLernon, Mr Blakiston and Mr Chapman testified that they had no knowledge that the Applicant recorded the Board
meeting. In particular they did not see the Applicant�s Sony Discman.

145 At the Board meeting on 5 December 2000 the Applicant was given an opportunity to explain why the PMA invoice rendered
by Saracen had not been paid. During the meeting the Applicant volunteered to leave. He was asked by Mr McLernon whether
there was anything else he wanted to say and the Applicant replied �no� and left the meeting leaving the Sony Discman
recording on the table together with his papers. Consequently the entire Board meeting was recorded. It is conceded on behalf
of the Applicant that the Surveillance Act 1998 did not entitle the Applicant to record the entire Board meeting. The Applicant
said after he left the meeting the continual recording was accidental as he left the meeting without turning his mind as to
whether the recorder continued to record the conversation.

146 It is apparent from the evidence that no decision was made by any of the Board members as to whether the Applicant�s
employment should be terminated.

147 It was argued on behalf of the Applicant that there was nothing improper in the Applicant recording the telephone conversation
and the meeting as he intended to use it only for proper purposes and his motive was to protect his legitimate interests. Further
that he did not publish the recordings except to the Commission. The matters discussed in the conversation and the meeting are
issues in these proceedings.

148 Mr Bennett argued on behalf of the Respondent that the Commission should not receive the recordings as evidence nor should
it receive any secondary evidence of the conversations including the Applicant�s recollections and any diary notes which he
said he made as the Applicant�s memory is �affected by� the recording of the conversations. The Respondent contends that in
relation to both conversations the Applicant breached s.5 of the Surveillance Devices Act. Further that the Commission could
not have the contents of those conversations published or communicated to it pursuant to s.9 of the Surveillance Devices Act.

149 Mr Le Miere QC on behalf of the Applicant contended that the Commission could hear the telephone conversation which was
recorded by the Applicant and the recording of part of the Board meeting at which the Applicant was present, as the recording
by the Applicant of those conversations was not unlawful. The Applicant relies upon s.5(1)(b) and s.5(3)(d) of the Surveillance
Devices Act. Further it was argued on behalf of the Applicant that the Commission could have the contents of the tapes
communicated to it pursuant to s.9(2)(ix) and s.9(3)(a)(i) and (iii), and s.9(3)(b) of the Surveillance Devices Act.
Section 5(1)(b) and s.5(3)(d) of the Surveillance Devices Act provides�

(1) Subject to subsections (2) and (3), a person shall not install, use, or maintain, or cause to be installed, used, or
maintained, a listening device �
(b) to record a private conversation to which that person is a party.

(3) Subsection (1)(b) does not apply to the installation, use, or maintenance of a listening device by or on behalf of a
person who is a party to a private conversation if �
(d) a principal party to the private conversation consents expressly or impliedly to that installation, use, or

maintenance and the installation, use, or maintenance is reasonably necessary for the protection of the
lawful interests of that principal party.

Further s.9(1) and s.9(2)(ix) and s.9(3)(a)(i) and (iii) and s.9(3)(b) provides�
(1) Subject to subsection (2), a person shall not knowingly publish or communicate a private conversation, or a report

or record of a private conversation, or a record of a private activity that has come to the person�s knowledge as a
direct or indirect result of the use of a listening device or an optical surveillance device.

(2) Subsection (1) does not apply �
(ix) in the course of any legal proceedings;

(3) Subsection (2) only provides a defence if the publication or communication �
(a) is not more than is reasonably necessary �

(i) in the public interest;
(iii) for the protection of the lawful interests of the person making the publication or communication;

(b) is made to a person who has, or is believed on reasonable grounds by the person making the publication or
communication to have, such an interest in the private conversation or activity as to make the publication or
communication reasonable under the circumstances in which it is made;

150 In relation to the tape of the telephone conversation between the Applicant and Mr Hill, during the course of the hearing the
Commission ruled that the proper course would be to hear all of the evidence and rule on the admissibility of the evidence in
respect of the issues raised under the Surveillance Devices Act (transcript 292). The Commission also ruled that pursuant to
s.9(2)(ix) and s.9(3)(a)(iii) of the Surveillance Devices Act it was open for the Commission to hear the evidence and hear the
contents of the tape in order to rule on the question of admissibility. The Commission was satisfied that the Applicant is
seeking to adduce evidence of a telephone conversation with Mr Hill, the contents of which were prima facie about matters that
are relevant to the issues raised in the Notice of Answer. Accordingly the Commission determined that hearing of the evidence
by the Commission for the purpose of determining whether the tape should be tendered was a communication that was a
communication not more than is reasonably necessary for the protection of the lawful interests of the person making the
publication or communication (transcript 288).

151 In Violi v Berrivale Orchards Ltd [2000] FCA 797; (2000) 173 ALR 518 Branson J considered a similar provision to the
provision contained in s.5 of the Surveillance Devices Act. At [32]; 524 she observed�

�It is not necessary for me to attempt to determine exhaustively the types of circumstance in which the recording of a
conversation by a principal party to the conversation �is reasonably necessary for the protection of the lawful interest of that
principal party� within the meaning of s.5(3)(b)(i) of the Listening Devices Act. I am inclined, however, to think that the
recording of a conversation intended by the parties involved to result in an oral contract in terms outlined during the
conversation would be such a circumstance. I interpolate, that that is, of course, not this case as the alleged contract is
pleaded to have been made before the date of the two conversations. Similarly, I am inclined to think that the recording by
one party of a threatening telephone conversation or of a conversation forming part of a blackmail attempt would fall within
the paragraph. However, such circumstances are far from the circumstances of this case.�

152 In relation to the taping of the conversation on 20 November 2000 it is my view that the recording of that private conversation
to which the Applicant was a party was not reasonably necessary for the protection of the lawful interests of the Applicant, as
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the Applicant initiated that conversation and he advised Mr Hill that he wished to speak to him about PMA. I do not accept his
evidence that he was scared of Mr Hill. For the reasons set out below, I do not find the Applicant to be a credible witness.
Accordingly, I rule that the tape of that conversation and the transcript are unlawful.

153 It is argued on behalf of the Applicant that the Commission can in the case of unlawfully obtained evidence exercise the well
known discretion that applies to the admission of confessions and admissions in criminal proceedings (see Bunning v Cross
(1978) 141 CLR 54 and more recently the authorities referred to in Vale v The Queen [2001] WASCA 21). It is my view that
the Commission has no such discretion. Firstly it constitutes a defence to an offence under s.9 of the Surveillance Devices Act
for a person to communicate a private conversation in the course of any legal proceedings where the publication or
communication is not more than is reasonably necessary. It would be an odd result if it could be said the legislation retained a
discretion to admit a recording that was unlawful under the Surveillance Devices Act in the face of a provision that creates a
criminal offence. If I am wrong, it is my view that the contents of the tape do not contain any confessions or admissions against
interest. The tape of the telephone conversation on 20 November 2000 contained at its highest some angry statements by Mr
Hill in relation to future litigation in respect of PMA.

154 In relation to the part of the Board meeting that was taped by the Applicant on 5 December 2000 at which he was present, it is
my view that that part of the tape is a record of a private conversation to which the Applicant was a party which the use of that
equipment was reasonably necessary for the protection of his lawful interests. The matters discussed at the Board meeting go
to central issues in these proceedings. However, it is my view that the part of the Board meeting that was recorded by the
Applicant after he departed was an unlawful recording and should not be admitted. Plainly no decision was made at that
meeting to terminate the Applicant�s employment. As set out above it is my view that if the making of a recording is unlawful
under the Surveillance Devices Act there is no discretion vested in the Commission to admit the evidence. However, it is my
view even if I was called upon to exercise a discretion, for public policy reasons it would be unacceptable to admit that part of
the recording and the transcript where the Applicant who recorded the conversation volunteered to leave the Board meeting.
The public interest demands that employers should be able to candidly discuss whether an employee should be dismissed in
private and not have such conversations recorded.

Credit
155 Having heard all of the evidence in this case including careful reading of all of the documentary exhibits I am of the view that

most of the Applicant�s contentions and evidence is unreliable and the evidence shows that the Applicant at all material times
put the interests of PMA ahead of the interests of the Respondent and the other companies within the Saracen Group of
Companies. He participated in a course of conduct to present to the world, including Mr Hill and Mr McLernon, at all material
times that PMA was financially �in good shape� when that was not the case. I have reached the view that the Applicant is not a
reliable or credible witness. For example�

(a) As contended on behalf of the Respondent I accept the submission that the Applicant created a paper trail in an
attempt to bolster what he was saying from time to time about the success of PMA. In particular, I find that his
extensive diaries are in the main unreliable. When those diaries are examined it is not only clear that many notations
are incomprehensible but the dates of various entries are difficult to ascertain as in many cases the dates do not run
in sequence. Further the Applicant�s notes from time to time are not consistent. For example, the notes of the
conversation he had with Mr McLernon on 20 November 2000 are almost word perfect; whereas other notes of
conversations contain one or more short phrases.

(b) The Applicant failed to produce any documentary evidence or witness evidence to support his contentions about
what he was told about production levels at Windimurra in the first half of 2000. For example, he said that on
21 March 2000 Mr Simpson informed him the plant was doing 15 tonnes per day. One of the most telling pieces of
evidence against the Applicant�s evidence and contentions about production levels in the evidence is the
Applicant�s evidence is that he kept a daily record of production and these records were the records provided to Mr
Archibald in August 2000. In particular when those figures are examined (Exhibit 43) (see paragraph 55 of these
reasons), it is apparent that the statements to Mr Hill and Mr McLernon and those made in the PMA March and
June 2000 quarterly reports and the 2000 prospectus about production levels were wrong and misleading. Further
that the statement made by the Applicant to Mr Hill and Mr McLernon on 21 and 22 June 2000 about production
levels was wrong and misleading. Plainly when all of the evidence is considered it is apparent that the Applicant
made a number of misleading statements prior to the commencement of his employment and during the currency of
his employment about the output of production and its affect on cash flow of PMA.

(c) In his evidence the Applicant maintained that in February 2000 PMA had quite a lot of money in the bank and was
not desperate on the basis that the PMA December 1999 Quarterly Report showed PMA had $5,380,000 cash at
bank (transcript 1049). I do not accept his contention. On 20 June 2000 the Applicant created a document (Exhibit
F19) to provide to Mr Hill which stated that the cash balance of PMA on 1 March 2000 was $974,805. On 30 March
2000, the Applicant and fellow director, Mr McKee, loaned PMA $400,000 of their own money. On 31 March
2000 the Applicant travelled to the United States to seek financing. PMA wanted to raise $45m by way of a �bond�
issue. At that time PMA were paying cash calls in the region of $740,000 and $680,000 per month. Further there
was a six month interest payment due to Xstrata on 1 May 2000 of $877,894. The Applicant returned from the USA
in mid April having made presentations to Prudential Capital Group. However, his efforts were unsuccessful. He
said about this time the world price for vanadium pentoxide was crashing (transcript 1087).

(d) In relation to the prospectus issued by PMA in 1999 the Applicant as chairman of PMA participated in publishing a
prospectus that did not disclose a number of material matters to the public. (See paragraphs 21-24 of these reasons)

(e) Whilst the Applicant accepted that as a managing director of a company he had a duty to act with due skill and care
and act in the best interests of the company, he did not accept that as an executive chairman or managing director of
a public company that he had primary responsibility for disclosures and announcements to the market in compliance
with the ASX Listing Rules. The Applicant said that he saw this as the responsibility of the company and that often
such announcements to the market would be made by the company secretary (transcript 682-684).

(f) The Applicant�s views of his obligations in my view are contrary to Listing Rule 3.1 of the ASX continuous
disclosure rules. An example of his failure to understand his obligations is that despite the requirements of
continuous disclosure to ASX, the $400,000 advance by himself and Mr McKee was not disclosed to ASX until the
publication of the next quarterly report (transcript 603).
Rule 3.1 of the ASX Listing Rules provides�

�Once an entity is or becomes aware of any information concerning it that a reasonable person would expect to
have a material effect on the price or value of the entity�s securities, the entity must immediately tell ASX that
information. This rule does not apply to particular information while each of the following applies.
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Note: Section 677 of the Corporations Act defines material effect on price or value. As at 11/3/2002 it said for
the purpose of sections 674 and 675 a reasonable person would be taken to expect information to have a
material effect on the price or value of securities if the information would, or would be likely to, influence
persons who commonly invest in securities in deciding whether or not to subscribe for, or buy or sell, the first
mentioned securities.
3.1.1 A reasonable person would not expect the information to be disclosed.
3.1.2 The information is confidential.
3.1.3 One or more of the following applies�

(a) It would be a breach of a law to disclose the information.
(b) The information concerns an incomplete proposal or negotiation.
(c) The information comprises matters of supposition or is insufficiently definite to warrant disclosure.
(d) The information is generated for the internal management purposes of the entity.
(e) The information is a trade secret.

Introduced 1/7/96. Origin: Listing Rule 3A(1). Amended 1/7/2000.
Examples: The following information would require disclosure if material under this rule�

• a change in the entity�s financial forecast or expectation.
• the appointment of a receiver, manager, liquidator or administrator in respect of any loan, trade

credit, trade debt, borrowing or securities held by it or any of its child entities.
• a transaction for which the consideration payable or receivable is a significant proportion of the

written down value of the entity�s consolidated assets. Normally, an amount of 5% or more would
be significant, but a smaller amount may be significant in a particular case.

• a change in the control of the responsible entity of a trust.
• a proposed change in the general character or nature of a trust.
• a recommendation or declaration of a dividend or distribution.
• a recommendation or decision that a dividend or distribution will not be declared.
• under subscriptions or over subscriptions to an issue.
• a copy of a document containing market sensitive information that the entity lodges with an

overseas stock exchange or other regulator which is available to the public. The copy given to ASX
must be in English.

• an agreement or option to acquire an interest in a mining tenement, including the number of
tenements, a summary of previous exploration activity and expenditure, where the tenements are
situated, the identity of the vendor and the consideration for the tenements. Cross reference:
Appendix 5B, which requires this information quarterly, regardless of disclosure because of its
materiality.

• information about the beneficial ownership of shares obtained under Part 6C.2 of the Corporations
Act.

• giving or receiving a notice of intention to make a takeover.
• an agreement between the entity (or a related party or subsidiary) and a director (or a related party of

the director).�
Under Guidance Note 8 � issued by ASX it is stated in relation to Rule 3.1�

�9. �Aware� is defined in listing rule 19.12 which states�
An entity becomes aware of information if a director or executive officer (in the case of a trust, a director or
executive officer of the responsible entity) has, or ought reasonably to have, come into possession of the
information in the course of the performance of their duties as a director or executive officer of that entity.

10. The definition is based on section 1002E of the Corporations Act. However, it is narrower in that the test is
limited to directors and executive officers and does not extend to employees generally. An executive officer
is a person concerned in, or taking part in, the management of the entity, refer section 9 of the Corporations
Act. Compliance with listing rule 3.1 is the responsibility of the entity.

11. Once a director or executive officer becomes aware of information, he or she must immediately consider
whether that information should be given to ASX. An entity cannot delay giving information to ASX
pending formal sign-off or adoption by the Board, for example.

�
13. The language of the obligation to disclose under listing rule 3.1 is similar to the language used in section

1001A of the Corporations Act. An entity must disclose information if a reasonable person would expect
that information to have a material effect on the price or value of the securities. A reasonable person is taken
to expect information to have a material effect on the price or value of securities if it would, or would be
likely to, influence persons who commonly invest in securities in deciding whether or not to subscribe for,
buy or sell the securities, refer section 1001D.

�
15. An entity must disclose information needed to prevent a false market because it would, or would be likely

to, influence persons who commonly invest in securities in deciding whether or not to subscribe for, buy or
sell the securities. For this reason, an entity may be required to confirm or correct a rumour or comment on
speculation, refer the discussion on market speculation below.�

(g) In relation to the prospectus that was issued by PMA in the year 2000, I do not accept the Applicant�s evidence that
PMA bent over backwards to make full disclosure to the market. Further, I do not accept the Applicant�s evidence
that he had no involvement with the preparation of the prospectus when that prospectus contained a letter to
shareholders from the Applicant as Executive Chairman of PMA. It is clear that the 2000 prospectus did not fully
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disclose all relevant matters to the market. Further the prospectus did not disclose the true production performance
of the plant.

(h) When asked whether the Applicant thought that PMA was insolvent in March and April 2000, he said March was a
time of boundless optimism because the vanadium price was recovering strongly and he had just been told by
management that they would be in full production within days. He said the price was already well above the cost of
production predicted in the feasibility study at that stage. However, this does not explain why the Applicant and Mr
McKee loaned PMA $400,000 on 31 March 2000. In my view it is apparent that the Applicant�s �boundless
optimism� about PMA was unjustified.

(i) Another example of the Applicant�s misplaced and misleading �boundless optimism� is that on 7 July 1999 it was
reported in the Business Section of the West Australian Newspaper that PMA must raise $42m by 31 October
2000 to fund its share of the Windimurra Vanadium Project. Further that the Applicant was reported as saying
Xstrata provided bridging finance to fund PMA�s share of the construction cost and he was confident the money
would be raised. He was also reported as saying that Xstrata had agreed to extend the 31 October 2000 deadline if
required and that the project was expected to be cash flow positive from first production. When cross-examined in
relation to this article the Applicant conceded that he did not tell the West Australian Newspaper that PMA was
threatening legal proceedings against Xstrata at that time. Yet he contended that he did not believe �it would be a
pain� to raise the $42m and he also said that they did raise the money (transcript 490-490a). However that is not the
case, they raised $18m and diluted to Xstrata by 9%. (See paragraphs 25-26 of these reasons)

(j) The Applicant was reluctant throughout his evidence to concede he was wrong about anything. An example is the
Applicant maintained in his evidence that on 10 January 2000 PMA was not looking for funds (transcript 547).
However that was four days after PMA Gold or Kimberley Gold Pty Ltd went into administration (see paragraph 29
of these reasons). Further when the February Board minutes for PMA were shown to the Applicant in which it is
recorded that the Board was looking to raise additional working capital, he only conceded that to be the case
because in his view there had been a delay in the commissioning of the kiln which had only been commissioned on
15 January 2000.

(k) When the PMA quarterly report for March 2000 was put to the Applicant, in particular the statement that �At the
end of April vanadium pentoxide production was at a rate of approximately half the rate of capacity� was incorrect
(Exhibit F15), the Applicant did not to concede that the statement was misleading in the face of the Archibald audit
which was prepared from figures collected from the Applicant and Vanadium Australia (transcript 616-617).

(l) The Applicant produced a balance sheet as at 30 June 2000, for PMA Consolidated with Vanadium Australia and
Kimberly Gold�s accounts in support of a contention by him that PMA had $5,156,355 cash at that time (Exhibit
F89). This document is clearly inconsistent with the audited reports in the 2000 PMA Annual Report (Exhibit F91)
which showed cash at bank at that date of $1,606,786.

(m) I do not accept the Applicant�s evidence that the report on the placement by Westgold to ASX in which it was stated
that the proceeds of the Westgold placement would be used to fund a feasibility study into the construction of the
ferro-vanadium facility at Windimurra was prepared by Mr McKee without reference to him (the Applicant). At
page 620 of the transcript the Applicant said in his evidence that some of the funds went towards such a study,
however, that is plainly not correct as Exhibit F19 shows that all of the money obtained from Westgold through the
placement was used to pay cash calls.

(n) The Applicant contended that PMA�s payment to Saracen for its management fees on 4 December 2000 had nothing
to do with the vote that had been taken by PMA shareholders to accept the Xstrata deal. I do not accept this. It is
apparent from the uncontradicted evidence given by Mr Chapman that the proceeds available to PMA in its bank
accounts, that PMA did not have funds to pay this account. It is also apparent until the vote was taken by PMA
shareholders to accept the Xstrata proposal that PMA�s bank would not have honoured the cheque payable to the
Respondent. For the same reasons I reject the Applicant�s contention at page 1127 of the transcript that he was too
busy to take steps for PMA to pay that account prior to 4 December 2000.

(o) As to the delivery of the letter dated 14 December 2000, in which Mr McLernon described the Applicant as a
�sneaky bastard�, the Applicant informed the Commission that the Respondent served the letter (Exhibit F58) on his
wife by a process server (transcript 320). The Respondent says he specifically interrupted questioning by his
counsel to request that he be asked if and how he received the letter so that he could inform the Commission that�

• the letter was served on his wife by a process server;
• his wife opened it because it was not marked strictly private and confidential; and
• his wife rang him in tears.

As a matter of fact, the letter was not delivered by a process server but by Magic Couriers (Exhibit 6). Under cross-
examination (transcript 460-464), the Applicant then asserted that his complaint was primarily the affect it had on
his wife and not the manner in which it was delivered. The Applicant continued to assert that the envelope was not
marked �Strictly Private and Confidential - To Be Opened by Addressee Only� and offered to produce his wife to
give evidence (transcript 463). His wife however was not called to give evidence.
I accept the Respondent�s contention that the Applicant exaggerated his evidence in this regard.

(p) I do not accept the Applicant�s evidence at page 420a-421 of the transcript that the Sony Discman was in full view
of the meeting of the Board on 5 December 2000 and that he forgot to turn off the Discman when he left the
meeting, when his evidence was that Mr Blakiston told him that he could not tape the previous Board meeting. I
accept the Respondent�s submission that the Applicant deliberately concealed in his papers the Sony Discman at the
Board meeting of 5 December 2000, which is indicative of the Applicant�s deceptive character.

(q) In relation to the email he sent to Mr McKee on 7 April 2000 (Exhibit F10) in which the Applicant requested that
Mr McKee send some articles and other materials to Mr Hill, the Applicant says in that email �Please play my
yuppie phone message before talking to him (Mr Hill). There�s been no deal between me and the companies,
directorships, etc�. The Applicant said that that was a message to Mr McKee, that in fact there had been a deal done,
but he did not want him (Mr McKee) discussing the deal with Mr McLernon and Mr Hill (transcript 608-609). The
Applicant did not call Mr McKee to give evidence, or provide any explanation as to why he was not called. Even if
I were to accept his explanation, it is another example of his devious behaviour.

156 As to the Respondent�s witnesses I prefer the evidence given by each of the Respondent�s witnesses where their evidence
departs from the Applicant�s evidence. In relation to Mr McLernon, I found him to be a forthright witness who readily
conceded on a number of occasions that his recollection about particular matters may not have been completely reliable. It is
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apparent that Mr McLernon and Mr Hill �play it tough� in the commercial world as described by Mr Blakiston (transcript
1534-1535). I made similar observations in relation to Mr Staltari, Mr Chapman and Mr Rainford. I also found Mr Blakiston to
be an honest witness even though his recall of what he understood the issue raised in relation to the J B Were incident is
inconsistent with the evidence of all the other witnesses who gave evidence in relation to this issue. Mr Blakiston readily
conceded matters when it was open to do so.  Listening to Mr Hill it is apparent that he is a not a man of detail, to the contrary
he appears to pay very little attention to detail except when it comes to the �numbers� as he is only interested in �the big
picture�. It is apparent that he does not himself create or read many documents. It seems he runs his business orally. For
example, in relation to the Archibald report he was asked if he had seen a copy of the report and he said it had been relayed to
him by somebody else. It is also apparent that Mr Hill became very angry with the Applicant on a number of occasions and
became abusive. However, when the entire picture of events is reviewed one can understand why a person such as Mr Hill
became extremely angry. Further, it is apparent from the evidence that until the deal was done by PMA to sell its entire interest
to Xstrata that, although Mr Hill from time to time �verbally exploded�, he attempted to assist the Applicant to keep PMA
afloat until the Windimurra mine became fully productive (see for example, paragraph 84 of these reasons). I have no doubt
Mr Hill is a hard and demanding businessman and whilst his evidence in many respects as to detail was vague it is apparent
that substantially most of the documentary evidence received in this case support Mr Hill�s version of events but do not
support the Applicant�s version of events. An example of this is the document �The Ask�.

Performance of the Applicant as Chief Executive Officer of the Saracen Group of Companies
157 Mr McLernon testified that after he sent the letter to the Applicant reserving Westgold�s rights in respect of its placement in

PMA on 26 June 2000, it was made clear to the Applicant that he would not have a free role to commit the company to large
expenditure (transcript 1423). Mr McLernon said in particular the Applicant was informed that he could not buy or sell large
volumes of shares without his (Mr McLernon�s) and Mr Hill�s approval. Mr McLernon�s evidence was not contradicted by the
Applicant. However, it is apparent that until the failure of PMA to pay its management fees was revealed to Mr McLernon in
November 2000, Mr McLernon thought that the Applicant was doing a reasonably good job as chief executive officer. In
particular, it is clear from the conversation he had with the Applicant on 20 November 2000 that Mr McLernon was of the
view that if Westgold�s dispute with PMA could be settled that it was his vote that the Applicant stay on as chief executive
officer.

158 However, the Applicant�s evidence establishes that by the end of November 2000 he could not continue to work in the position
as manager of the Saracen Group of Companies. At pages 1128-1129 of the transcript, the Applicant was asked how did he
regard the management situation to be as at 29 November 2000 and he said �� it was absolutely untenable from the point of
view that Mr Hill was constantly overriding me. Every conversation I had with him he would explode. I had sent him on
several occasions details due diligence work prepared by my staff and I, recommending investments, which he didn�t respond
to and in fact he lost a two lever arch file presentation on one matter. I had found a very skilled person to run one of the
subsidiaries for us and he hadn�t come back to me. He was insisting on making all the decisions and he would contradict orders
I had placed with brokers, and it had become just ineffective. I couldn�t work with my own staff. They were all sitting aghast,
realising that I wasn�t really in control. Mr Hill was trying to run it vicariously through me.�

Jurisdiction to Hear the Unfair Dismissal Claim
159 Section 29A(2) of the Act provides that a claim by an employee in relation to harsh, oppressive and unfair dismissal must be

made no more than 28 days after the day on which the employee�s employment terminated. The Respondent gave notice of
termination by a letter dated 13 December 2000 (Exhibit F76).

160 The Applicant contends that the Applicant�s employment terminated on 12 January 2001 for the following reasons�
(a) The Respondent did not intend to terminate the Applicant�s employment immediately. The letter of termination

(Exhibit F76) states that the Board has determined to terminate the agreement �as from 12 January 2001 (being one
month from the date of this notice)�. It is probable the Respondent intended that the one month�s notice was
equivalent to the notice required under clause 10.1(f) of the Service Agreement and hence terminating the
Applicant�s employment on 12 January 2001 was permitted by clause 10.1(f). Clause 10.1(f) under which the
Respondent purported to act does not permit immediate termination.

(b) Paragraph 12 of the letter of termination states that �The Board would prefer that you not be required to fulfil your
employment obligations during the one month notice period.� That is, the obligations continued but the Respondent
did not require the Applicant to perform them.

(c) The letter dated 13 December states that �The Board would be satisfied if you ceased attending the office on
Wednesday, 13 December 2000.� In fact, the Applicant continued to work by assisting Expectation Pty Ltd in the
preparation of the case against Pinnacle Pty Ltd for some time after 13 December 2000 (transcript McLernon 1477).

The Application was filed on 19 January 2001. The Applicant says that it was made within 28 days after the day in which the
employee�s employment terminated.

161 In McKie v Western Mining Company (1985) 65 WAIG 1160 Fielding C at 1161 observed�
�There is a distinction between a case in which an employee is dismissed with notice, but given payment in lieu of working
out that notice, and a case in which not notice is given but payment is made in lieu of that notice, and a case in which no
notice is given but payment is made in lieu of that notice. In the former case the employment does not end until the notice
expires, albeit that no work is performed by the employee [cf: Brindle v. HW Smith (Caterers) Ltd (1973) 1 A11 ER 230;
Lees v. Arthur Greaves (Lees) Ltd (1974) ICR 501]. In the latter case, of which the instant case is an example, the
employment ends forthwith, and the payment is to be regarded as compensation for the premature dismissal. That is clearly
explained by the English Court of Appeal in Dedman v. British Building and Engineering Appliances Ltd (1974) 1 A11 ER
520, a decision recently endorsed in this country by the Victorian Industrial Relations Commission in The Teachers�
(Independent Schools�) Conciliation and Arbitration Board (1984) 26 AILR 222 [see too: Dixon v. Stenor Ltd (1973) ICR
157; Adams v. GKN Sankey Ltd (1980) IRLR 416; Robert Cort & Son Ltd v. Charman (1981) IRLR 437; Chapman v.
Letheby & Christopher Ltd (1981) IRLR 440; and Stapp v. The Shaftesbury Society (1982) IRLR 326]. The payment of
money �in lieu of notice� generally means, as in this case it clearly did, what it says; that is, the termination was to take
effect forthwith, and without notice.�

162 In Calhoun v Sanitaire Pty Ltd [2002] WAIRC 04664 I observed at [63]-[64]�
�A valid notice of termination will operate according to its terms and will bring the contract of employment to an end when
the notice expires. The question whether the contract can be brought to an end at an earlier time then arises. In Riordan v
War Office [1959] 1 WLR 1046 at 1054 Diplock J observed�

�The giving of a notice terminating a contractual employment, whether by employee or employer, is the exercise of
the right under the contract of employment to bring the contract to an end, either immediately or in the future. It is a
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unilateral act, requiring no acceptance by the other party, and, like a notice to quit a tenancy, once given it cannot in
my view be withdrawn save by mutual consent.�

Further, it is well established that a notice of termination, once given, will operate to end the contract when the period
specified therein expires unless the notice is withdrawn by mutual agreement (see the discussion in Macken, McCarry and
Sappideen�s The Law of Employment 4th edition at page 172).�

163 The Applicant contends that the Respondent was not at law entitled to terminate him by giving him one month�s notice and
that if notice was to be given he should have been given twelve months� notice or three months� notice and nine month�s
remuneration in lieu of notice.

164 A notice of termination that specifies a period that is too short a period will be invalid (Hill v C A Parsons & Co Ltd [1972]
1 Ch 305 at 313 per Lord Denning MR) and a notice of termination which is invalid will not operate to end the contract of
employment (Macken, McCarry and Sappideen�s The Law of Employment 4th edition at 172-173). Consequently if the
Applicant�s argument is accepted as to the period of notice required to be given under the contract then the notice given by the
Respondent could not operate at law to end the contract of employment. It is my view that the period of notice given by the
Respondent was not in accordance with the terms of the contract and accordingly was invalid. The pre-conditions for the
exercise of Clause 10.1(f) are the Applicant must have been given one month�s notice that he has committed a serious or
persistent breach of the service agreement and then has failed to rectify the breach to the reasonable satisfaction of the
Respondent within one month�s receipt of that notice. In my view the pre-conditions of this clause have not been met in that no
notice to rectify was given and accordingly Clause 10.1(f) cannot be relied upon by the Respondent. It is apparent in the
evidence given by the Applicant that he treated his employment to be at an end on 13 December 2000. Although he assisted
Expectation in the preparation of the case against Pinnacle after his employment was terminated, Expectation is not one of the
Saracen Group of Companies.

165 It is my view that the Applicant�s claim for unfair dismissal is out of time and the Commission has no jurisdiction to determine
this claim. If I am wrong about this particular issue for the reasons set out below I would make a finding that the Applicant was
not dismissed unfairly on grounds that the Respondent was entitled to summarily dismiss the Applicant. Further if I am wrong
about that, the only unfairness I would have found would be that the Applicant�s employment was not terminated by the giving
of notice in accordance with the express terms of the contract of employment. It is my view that the Applicant would be unable
to make out any other ground of unfairness. For the reasons set out above, it is my view that the relationship between the
parties had broken down to the point whereby the Respondent was justified in terminating the Applicant�s employment. I
would not however award any compensation to the Applicant, as I would have made an order that he had been denied a benefit
under his contract, namely one year�s remuneration. To do so would be to double-dip. Further I am not satisfied that the
Applicant has made out a case that he suffered any injury as a result of his employment being terminated. The fact that his
termination was made public was due to the fact that the Respondent was required to advise ASX that the Applicant�s
employment had been terminated. As a result of that announcement to the market it generated the interest of the media.

Conclusions as to the Grounds on which the Respondent Relies Upon in Making a Decision to Terminate the Applicant�s
Employment
(a) The Pinnacle Licence
166 I am not satisfied that it was an essential issue in the case between Expectation and Pinnacle or whether Westgold had in its

possession a copy of the Pinnacle Licence Agreement. Further I am not satisfied that the Applicant knew by discovering a copy
of the Pinnacle Licence Agreement it would harm the prospects Westgold in the proceedings. It is apparent from the evidence
given by Mr Stone that such an issue was not raised in those proceedings.

(b) Access of Vanadium Australia�s Offices Out of Hours
167 Whilst the conduct of the Applicant in searching the offices of Vanadium Australia out of hours cannot be said to be

�appropriate� I accept the submission made on behalf of the Applicant that it did not constitute a material breach of the service
agreement and nor was it conduct likely to destroy the trust and confidence of the relationship between the Applicant and the
Respondent, given that the Applicant was a director of Vanadium Australia Pty Ltd and he was also the Executive Chairman of
Vanadium Australia Pty Ltd.

(c) Delivery of Monthly Reports of PMA to Mr McLernon in Mid August 2000
168 For the reasons set out above in relation to credit, I accept that Respondent�s submission that the delivery of the Windimurra

Joint Venture Management Report for July 2000 was an attempt by the Applicant to �cover his tracks�. I am satisfied that this
conduct when considered with the continuing course of conduct by the Applicant in putting the interests of PMA above the
interests of the Respondent was conduct that constituted a material breach of the service agreement. Further, I am satisfied that
conduct was conduct likely to destroy the trust and confidence of the relationship between the Applicant and the Respondent.

(d) Dealings with J B Were
169 For the reasons set out above I prefer the evidence given by Mr Heath to the evidence given by the Applicant in relation to this

issue. However I am not satisfied that the Respondent has made out a case that the conduct of the Applicant put at risk the
relationship between Westgold and J B Were given that Mr Heath�s evidence was that he understood that the Applicant was
referring to only an option that might be pursued and not an action that Westgold had decided to take. Plainly Mr Heath did not
act on the comment made by the Applicant other than to report the matter to Mr Hill.

(e) PMA
170 For the reasons set out above I am satisfied that the allegations in paragraph 28.1 to 28.6 of the Respondent�s Notice of Answer

has been made out except that in relation to paragraph 22.8, I am satisfied full production was 20 tonnes per day and I am not
satisfied paragraph 22.6 has been made out. Paragraph 28 provides�

�28. At the time of the conduct referred to in paragraph 22 hereof (March 2000 to May 2000), the Applicant was aware
that each of the matters referred to in paragraph 22 were false in that�
28.1 the Windimurra vanadium plant had not been successfully commissioned in that the rotary kiln firing

experienced significant and repeated problems and as a result production was not more than 25 per centum
of designed production level;

28.2 PMA�s interest in the Windimurra project was not cash flow positive;
28.3 PMA was incurring net cash costs of�

28.3.1 in November and December 1999 the Windimurra project had a net cash cost of PMA of an
amount not known to Westgold;

28.3.2 in January 2000, the Windimurra Project had a net cash cost to PMA of $1,800,000;
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28.3.3 in February 2000, the Windimurra project had net cash costs to PMA of $856,000;
28.3.4 in March 2000, the Windimurra project had net cash costs to PMA of $144,857;

28.4 PMA did not have cash at bank of approximately $2,000,000;
28.5 on 30 March 2000 the cash position of PMA was essentially nil such that the Applicant and McKee lent

PMA $400,000 to enable it to meet its expenses.
28.6 PMA had insufficient funds to meet its interest payment to Xstrata and its operating commitments to the

Windimurra project.
28.7 the Windimurra vanadium plant was not producing vanadium at a cost of US $1.60 per pound but at a cost

in excess of US$5.00 per pound;
28.8 PMA could not elect to dilute its interest at its sole discretion;
28.9 in order to avoid paying a cash contribution PMA required the prior consent of Xstrata and the Trustee for

the convertible note holders pursuant to the terms of a convertible note issue made by PMA;
28.10 PMA had no intention of applying the funds raised by way of the placement to carry out the work referred

to in paragraph 22.7 hereof;
28.11 PMA intended to apply the entire proceeds of the placement to meeting debts it was not otherwise able to

pay;�
171 As to paragraph 28.1 it is clear that production only just got to an average of 25% in April 2000 (see paragraph 55 of these

reasons). I agree that the Applicant was aware that each of the matters referred to in paragraphs 22.1 to 22.5 and 22.7 to
22.8 were false. However in relation to paragraph 22.8 I am satisfied that Smith informed Hill full production was 20 tonnes
per day. Paragraph 22 states�

�22. At the time of the commencement of the discussions referred to in paragraph 2 hereof (March 2000 to May 2000),
Smith informed Hill that�
22.1 PMA was seeing to raise $3,000,000 by way of placement of its securities;
22.2 the Windimurra vanadium plant had been successfully commissioned and had been ramped up to 85 per

centum of its designed production level;
22.3 PMA�s interest in the Windimurra project was cash flow positive;
22.4 PMA had cash at bank of approximately $2 million;
22.5 the Windimurra vanadium plant was producing vanadium at a cost of US$1.60 per pound;
22.6 as a term of its joint venture with Xstrata in the Windimurra project PMA could elect not to pay cash calls

but in lieu thereof dilute its interest in the joint venture solely at PMA�s discretion;
22.7 as a result of these factors, PMA wished to upgrade the Windimurra vanadium plant to produce a more

valuable product namely ferro-vanadium rather than vanadium pentoxide PMA also wished to carry out
studies to determine the ability of the Windimurra Vanadium plant to produce vanadium electrolyte for
vanadium redox batteries;

22.8 PMA sought to raise $3,000,000 by way of placement to carry out the work referred to in paragraph
22.7 hereof and to finalise ramping up the Windimurra vanadium plant to full design production of
22 tonnes per day.�

172 I am not satisfied that the matters set out in paragraphs 23 and 29.1 and 29.3 of the Notice of Answer are made out. Paragraphs
23 and 29 provide�

�23. On 7 April 2000, PMA by letter to Hill which letter and enclosures were also copied to McLernon provided written
copies of what PMA described as �updated reports presented to the Prudential Capital Group in Chicago on
31 March and 5 April 2000 with respect to a US$25,500,000 note issue� and a Bank of America and National
Australia Bank prepared PMA share valuation �for internal purposes� which stated that�
23.1 that PMA expected US $25,500,000 by the issue of secured notes;
23.2 PMA shares were valued upon a discounted cashflow basis using PMA�s cash flows at between 30.8 cents

per share and 52.9 cents per share.�
�29. At the time of the conduct referred to in paragraph 23 hereof, the Applicant was aware that each of the matters

referred to in paragraph 23 were false in that�
29.1 as and from 5 April 2000 alternatively by 11 April 2000 PMA would not be able to raise funds from the

United States Bond market;
29.2 further and in the alternative, if the matters referred to in paragraph 28 hereof were disclosed it would be

unable to raise Bond finance in the United States;
29.3 as at 7 April 2000 the worth of PMA shares was significantly and materially less than 30 cents per share.�

173 I am satisfied that paragraph 23 is made out insofar as it relates to paragraph 29.2. I am satisfied paragraph 29.2 is made out.
Further I am not satisfied that the Respondent has made out the contentions in paragraphs 24 and paragraph 30 of the Notice of
Answer. Paragraphs 24 and 30 provide�

�24. By facsimile dated 10 April 2000 PMA forwarded to McLernon a draft announcement by PMA to the ASX
proposing the terms in which PMA would announce a placement to Westgold had taken place and stating that the
proceeds of the placement�

�will be used to fund a feasibility study into the construction of a ferrovanadium facility at Windimurra and
other studies including production of value added vanadium products. The balance of funds will be utilized
in commission costs and working capital�.

�30. At the time of the conduct referred to in paragraph 24 hereof, the Applicant was aware that the matters in paragraph
24 were false in that PMA had no intention of applying the proceeds of the placement as disclosed in the draft ASX
announcement.�

174 I am not satisfied that the Respondent has proved that the Applicant was aware that the announcement made to the market as to
the proposed use of the Westgold funds on 10 April 2000 was false in that PMA had no intention of applying the proceeds of
the placement as disclosed in the draft ASX announcement. However I am satisfied that none of those funds were used by
PMA for the construction of a ferro-vanadium facility at Windimurra and I am satisfied that the Applicant as Executive
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Chairman of PMA knew there would be no funds available from the placement to use for a feasibility study for the
construction of a ferro-vanadium facility.

175 I am satisfied that the matters set out in paragraph 31 of the Notice of Answer has been made out. Paragraph 31 provides that
(in March 2000 and May 2000)�

�31. At the time of the conduct referred to in paragraph 22 to 24 hereof, the Applicant failed to disclose to McLernon,
Hill or Westgold that�
31.1 at the relevant time PMA was insolvent or likely to shortly become insolvent;
31.2 the Applicant and McKee had lent $400,000 to PMA on 30 March 2000 to enable PMA to meet some of its

debts;
31.3 PMA was contingently liable to BGC Contracting Pty Ltd in respect of work carried out by that company

for PMA Gold whilst PMA Gold was insolvent such contingent liability being for the sum of not less than
$835,979;

31.4 on 6 January 2000 PMA appointed administrators to PMA Gold and thereby breached the terms of its
convertible note facility;

31.5 BGC Contracting Pty Ltd had applied on 9 February 2000 to the Supreme Court of Western Australia to set
aside a Deed of Company Arrangement in respect of PMA Gold and in such proceedings contended Smith
McKee and PMA were liable for insolvent trading of PMA Gold.�

176 Further for the reasons set out above I am satisfied that the matters set out in paragraphs 32 to 36 of the Respondent�s Notice of
Answer have been made out. Those paragraphs provide�

�32. On 22 June 2000 the Applicant on behalf of PMA advised Hill and McLernon on behalf of Westgold in writing
that�
32.1 the shortfall in production of vanadium pentoxide by the Windimurra Project was due to problems with the

final melting steps in the vanadium pentoxide process which had been rectified;
32.2 the Windimurra Vanadium Plant was producing 15 tonnes per day and would produce 20 tonnes per day

within the near future.
33. At the time of the conduct referred to in paragraph 32 hereof, the Applicant knew that production by the

Windimurra Vanadium Plant was not 15 tonnes per day and there was no reasonable basis to expect production to
reach 20 tonnes per day.

34. On 30 June 2000 PMA issued a prospectus to its shareholders including Westgold in respect of a rights issue on the
basis of 5 options at an issue price of 4 cents exercisable at 20 cents for every 8 shares held in PMA.

35. By the prospectus referred to in paragraph 34:
35.1 PMA failed to disclose the production problems experienced at Windimurra;
35.2 PMA failed to disclose its financial position as at 30 June 2000 alternatively disclosed its position in a

misleading or deceptive manner;
35.3 PMA failed to disclose that it had applied the funds received from the placement to Westgold not for the

purposes disclosed to the market but�
35.3.1 as to $682,197 to meet a Windimurra cash call on 20 April 2000;
35.3.2 as to $877,894 to meet an interest payment to Xstrata on 1 May 2000;
35.3.3 as to $122,000 to make a payment to BGC in May 2000;
35.3.4 as to $1,119,976 to meet a Windimurra cash call on 23 May 2000;

35.4 PMA failed to disclose the matters referred to in paragraph 35.1 and 35.2 hereof;
35.5 PMA failed to disclose that it had defaulted in paying the Windimurra cash calls intended to default in

making payment of the August cash call;
35.6 PMA failed to disclose that it was in the course of negotiating with Xstrata for Xstrata to acquire PMA�s

interest in the Windimurra project;
35.7 PMA failed to disclose that BGC contended that PMA, the Applicant and McKee were liable for the

insolvent trading of PMA Gold;
35.8 PMA failed to disclose that a new circumstance had arisen whilst the prospectus was current being the

decision of the Supreme Court of Western Australia reasons for which were published on 4 August 2000 in
respect of the claims by BGC.

36. In reliance upon the conduct referred to in paragraph 32 hereof and upon the prospectus Westgold subscribed
$231,000 for its rights pursuant to the issue referred to in paragraph 34 hereof.

177 As to paragraph 37, paragraph 37 provides�
37. The conduct of the Applicant referred to in paragraphs 22 to 24�

37.1 was conduct of the Applicant which was relevant to the Respondent�s assessment of whether to employ the
Applicant on the terms proposed by the Applicant;

37.2 was, to the knowledge of the Applicant, relevant to the Respondent�s assessment of whether to employ the
Applicant;

37.3 was made in circumstances where the Applicant knew that if he disclosed the truth of the matters as set out
in paragraphs 28 to 31 hereof, the Respondent would not employ him on the terms proposed by the
Applicant or at all.

178 For the reasons set out above I am satisfied that the conduct of the Applicant which I found to be proven in relation to PMA
was conduct of the Applicant which was relevant to the Respondent�s assessment of whether to employ the Applicant on the
terms proposed by the Applicant. Further I accept that if he had disclosed the truth of those matters the Respondent would not
have employed him on the terms proposed by the Applicant or at all. Those findings are relevant in that they go to the
character of the Applicant. The question is whether the Respondent was entitled to terminate the Applicant�s employment on
the basis of the matters found to be proven as set out above. The Applicant�s conduct was not acted upon by the Respondent
until sometime after a substantial number of these facts were known at least to Mr Hill and Mr McLernon even if they were not
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known to the other directors of the Respondent. However, I do not accept that the Applicant�s contention that this conduct can
be ignored (for the reasons set out below in paragraphs 190 to 192 of these reasons) as the conduct becomes and remains part
of the continuing history and record of the Applicant�s service. In particular the conduct that occurred in relation to
representations made prior to the Applicant taking up his employment with the Respondent in respect of PMA is relevant in
that he presented PMA as an outstanding success. Because of this representation the directors of the Respondent and Mr Hill
formed the view that he was a person who had qualities which would be desirable and necessary for the position of chief
executive officer of the Saracen Group of Companies. Consequently it is my view that these facts could at law be weighed in
balance by the Respondent when they came to consider whether or not the PMA management fee issue should bring about a
dismissal.

(f) PMA Management Fees
179 On behalf of the Applicant the following submissions are made�

(a) The Applicant argues that he did not cause the Respondent to issue invoices to PMA. He says Mr Chapman, the
Respondent�s company secretary, caused the invoices to issue and that Mr Chapman had the authority to do so.
Further the Applicant contends that the Respondent�s Board gave no instruction that the matter was to be referred to
it. The arrangement between Saracen Management and PMA was different from that between Saracen Management
and the companies in the Saracen Group. Hence there was no usual fee charged by the Respondent to a company in
the position of PMA. Accordingly it is argued that the Applicant was not obliged to seek the approval of the
Respondent�s Board.

(b) The fees charged to PMA were for the Applicant�s time, for �unallocated� costs, for other staff time and for out of
pocket costs (Exhibit F77, transcript Chapman 1570). The Applicant�s time was charged to PMA on the basis that
the Applicant agreed with Mr Hill on behalf of the Respondent that the Applicant would spend approximately one-
third of his time on PMA matters and PMA would reimburse $100,000 of the Applicant�s salary being
$8,333.33 per month.

(c) With respect to unallocated costs the Applicant says�
(i) The unallocated charge of $5,000 per month covering rent, photocopying, postage and telephone was the

same for PMA and for all of the Saracen Group companies (transcript Chapman 1595). None of those
companies paid a further mark up.

(ii) Mr McLernon admitted in cross-examination to having been mistaken in believing the charge for the
Applicant�s time and the unallocated costs should have been subject to a mark up (transcript McLernon
1364). That is, Mr McLernon�s participation in the decision to terminate the Applicant�s employment was
based in part on a mistake of fact.

(d) With regard to other staff time the Applicant says�
(i) Mr Chapman for Saracen Management and Mr McKee for PMA came to an arrangement with respect to the

fees to be charged (transcript Chapman 1571, 1598 and 1571-3).
(ii) The Applicant declined to participate in the decision because of the potential for a conflict of interest

(transcript Smith 224).
(iii) The arrangement was that PMA would pay for the time of the Respondent�s employees at the rate of those

employees� wages plus applicable indirect costs such as superannuation, annual leave, sick leave and
payroll tax (transcript Chapman 1571).

(iv) Saracen Group companies were charged the employees� wages plus a 75% mark-up instead of being
charged the wage plus indirect costs.

(v) Mr Chapman says that Mr McKee advised him that Mr McKee for PMA was unwilling to pay this 75%
mark-up and would not have used the otherwise unused staff time (transcript Chapman 1571).

(vi) The total charge for other staff time in six months was $16,320 for Mr Chapman and $9,590 for Mr Eaton
totalling $25,910 (Exhibit F77, Exhibit F68). No evidence was presented as to the portion of this charge
which related to the indirect costs. Even assuming the indirect costs were zero and the whole of the charge
was for wages, a mark up at 75% would be a maximum of $19,433. That is the difference between the fees
charged by Saracen Management to PMA and the fees that would have been charged had the fees been
calculated on the basis Saracen Management charged companies in the Saracen Group was a maximum of
$19,433 over 6 months. In fact, the difference between the charge to PMA on the basis of direct cost plus
indirect costs and the charge on the basis of direct cost plus 75% would have been significantly less than
$19,433 over 6 months.

(vii) The Respondent received an additional contribution of $25,910 to its fixed employee costs which it would
not have received but for the agreement with PMA.

(e) With respect to �other� out of pocket costs the Respondent was reimbursed $1,540 on the same terms as the Saracen
Group companies (Exhibit F77, Exhibit F68). At worst the only additional amount that arguably would �usually� be
paid (which is denied) is $19,433, less the indirect costs paid by PMA.

(f) The Respondent has not presented evidence that the Applicant was required to bring decisions of this size to the
Board�s attention. The Applicant carried out a due diligence study of the Saracen Group and prepared a summary
schedule of the group (transcript Smith 599). The schedule shows the companies were capitalised at about $40m
(Exhibit 33). Whether PMA paid cost plus 75% or cost plus indirect costs for the time of the Respondent�s
employees other than the Applicant was a relatively minor financial matter.

(g) The Respondent has not presented evidence that the company secretary, Mr Chapman, did not have authority to
commit the company to a transaction this small.

(h) The Applicant was employed as a �deal making entrepreneurial type director� (Exhibit 90). The more
administrative type tasks were primarily the role of the company secretary (transcript McLernon 1360). Invoicing
PMA for management services was such a task. The Applicant�s primary role was to investigate and recommend
investments for Saracen Mineral Holdings and other investee companies in the Saracen Group.

180 The issue of creating invoices to PMA at a lesser fee was one of the reasons relied upon by the Respondent when it terminated
the employment of the Applicant on 13 December 2000. The Respondent contends that in the circumstances the Applicant as
Executive Director of PMA and as a Director and Chief Executive Officer of the Saracen Group of Companies the law in
respect of conflicts of interest required him to take some positive action to bring the matter to the attention of the Board so the
Board could make its own decision as to what fees were payable by PMA.
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181 Paragraph 15.2 to 15.7 of the Respondent�s Notice of Answer contends�
�From June 2000 until November 2000�
15.2 from June 2000, the Applicant caused the Respondent to issue invoices to PMA at a fee less than usually charged by

the Respondent, without approval of the Board of the Respondent;
15.3 to the knowledge of the Applicant, PMA had failed to pay the Respondent the amounts it had been invoiced by the

Respondent totalling $109,550;
15.4 as at 27 November 2000, to the knowledge of the Applicant, PMA was unable to pay its debt to the Respondent;
15.5 the Applicant failed to ensure that PMA entered into a written agreement with the Respondent for�

15.5.1 the provision of services by the Respondent to PMA;
15.5.2 the requirement that PMA pay $100,000 to the Respondent for the Applicant�s salary;

15.6 by reason of the breach referred to in 15.5 hereof, PMA has refused to pay $100,000 to the Respondent;
15.7 the Applicant was aware of each of the matters in paragraphs 15.1 to 15.6 hereof, but failed to disclose them and

each of them to the Respondent;�
182 I am satisfied that the Respondent has made out paragraphs 15.2 to 15.4 of its Notice of Answer. Insofar as paragraph

15.7 relates to those paragraphs I am also satisfied that paragraph 15.7 has been made out. I am not satisfied that paragraphs
15.5 and 15.6 have been made out. I am satisfied that as at 27 November 2000 the Applicant was well aware that PMA was
unable to pay its debt to the Respondent and it is quite clear from all the evidence that PMA had very little money in its
accounts at that time. The reason why PMA were forced to sell its entire interest to Xstrata was because it was unable to meet
its debts. The Applicant was the chairman of PMA throughout the year 2000 and the evidence is clear that he at all material
times was the person who was actively attempting to seek alternative financing for PMA throughout the year 2000. The
Annual Report of PMA dated 18 October 2000 clearly shows that PMA had run out of money. For example, in the notes to the
Financial Statements in the Annual Report, it is noted that as at 30 June 2000, the consolidated entity (meaning its parent and
controlled entities) had a working capital deficiency of $4,672,661 (Exhibit F91). Even if the Applicant knew that the PMA
fees had not been paid it was his job as executive director and chief executive officer of the Respondent to know whether or
not the fees had been paid.

183 As to the invoice that was created in June 2000 I accept the Respondent�s submission that in failing to bring the matter to the
Board for their approval to issue invoices to PMA at a fee less than usually charged by the Respondent, was a breach of the
Applicant�s fiduciary duty to the Respondent. It is well established at law that the relationship of an employer and employee
and between directors and their companies are clear examples of fiduciary relationships (Hospital Products Ltd v United States
Surgical Corporation (1984) 156 CLR 41 per Gibbs CJ at 68, per Mason J at 96 and Dawson J at 141). As to the duties of a
person who occupies a fiduciary position Gibbs CJ at 67 observed�

�A person who occupies a fiduciary position may not use that position to gain a profit or advantage for himself, nor may
he obtain a benefit by entering into a transaction in conflict with his fiduciary duty, without the informed consent of the
person to whom he owes the duty. This principle � some would prefer to say �these principles� � has been described as
�inflexible� (Birtchnell v. Equity Trustees, Executors and Agency Co. Ltd.) and �fundamental� (Phipps v. Boardman) and
its nature and application have been discussed in a number of comparatively recent cases: by this Court in Consul
Development Pty. Ltd. v. DPC Estates Pty Ltd and Chan v. Zacharia; by the Judicial Committee in N.Z. Netherlands
Society �Oranje� Inc. v. Kuys and Queensland Mines Ltd. V. Hudson; by the Court of Appeal of New Zealand in
Coleman v. Myers; and by the Supreme Court of Canada in Canadian Aero Service Ltd. v. O�Malley.�

184 Clearly the Applicant was a substantial shareholder of PMA. He was also a director and Executive Chairman of PMA. He had
an interest in gaining an advantage to him, even though in the scheme of things the sum might be considerably small as the
cost of the management fees PMA incurred as payable to the Respondent was small. However, I accept the Respondent�s
submission that the Applicant had a positive duty to bring this matter to the attention of the Respondent�s Board and should
have done so when the issue arose in June 2000. Further it is my view that he had a positive duty to bring to the attention of the
Board that PMA was not in a position to pay the accounts at the material times. In Duke Group Ltd (in liq) v Pilmer (1999)
31 ACSR 213 the Full Court of the South Australian Supreme Court observed at [667]; 339 that �� it is clearly recognised,
that there will be cases which will require more than a disclosure of interest and abstention from voting. In those cases the
circumstances may necessitate the doing of something in performance of the positive duty to act in the best interests of the
company.

185 The Full Court then went on to observed that in Permanent Building Society (in liq) v Wheeler (1994) 11 WAR 187 Ipp J
expressed the view that the chief executive and managing director had a positive duty to take steps to discuss the conflict with
his fellow directors and it was not sufficient for him to bury his head in the sand whilst co-directors discussed the issue. The
Full Court of the Supreme Court also approved of the decision of the Western Australian Court of Criminal Appeal in
Fitzsimmons v. R (1997) 23 ACSR 335 where Owen J observed at 358�

�Each case will depend on its own facts. A director who is confronted with a possible conflict must assess his or her
position. The minimum requirement will be disclosure of the interest. This is simply part of, or an extension of, the
statutory obligation that a director who is in any way �interested� in a contract or proposed contract with the company
must declare the nature of the interest at a meeting of the directors: Code s.232(1) (now s.231 of the Corporations Law).
... What action, above and beyond mere disclosure, the director must take will vary from case to case depending on the
subject matter, the state of knowledge of the adverse information, the degree to which the director has been involved in
the transaction, whether the director has been promoting the cause, the gravity of the possible outcome, the exigencies and
commercial reality of the situation and so on. It may not be enough for the director simply to refrain from voting or even
to absent himself or herself from the meeting during discussion of the impugned business. The circumstances may require
the director to take some positive action to identify clearly the perceived conflict and to suggest a course of action to limit
the possible damage.�

(g) Taping of Conversations
186 The Respondent contends in paragraphs 51 and 52 of the Notice of Answer that the taping of the conversation with Mr Hill and

the Board meeting was conduct that constituted a material breach of the Service Agreement, or alternatively was conduct likely
to destroy the trust and confidence between the Applicant and the Respondent. Having considered all of the evidence I am
satisfied that the Applicant�s conduct was such as to destroy the trust and confidence between the Applicant and the
Respondent. In relation to the telephone conversation with Mr Hill, I accept the Respondent�s submission that it is plain that
the Applicant initiated the conversation with Mr Hill and taped the conversation in an attempt to get something to assist him in
defending potential litigation in respect of the Westgold placement. I regard the taping of the Board members when the
Applicant left the meeting to also be a serious breach of trust and confidence. Plainly such conduct is destructive of the
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necessary trust and confidence an employer should be able to have in their chief executive officers. Public companies should
be able to rely upon their chief executive officers. Further, even though I have ruled that the taping of the first part of the Board
meeting was not unlawful under the Surveillance Devices Act, and admissible I do not accept such conduct is appropriate
conduct of a Chief Executive who is also the Chairman of a Board.

Respondent�s Duty to Warn and Procedural Fairness
187 As Mr Le Miere, on behalf of the Applicant points out, senior executives as well as other employees are entitled to warnings

and an opportunity to improve their performance (Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8). It is
contended in particular the issues in relation to the management fees to be paid by PMA should have been the subject of
warnings to the Applicant and he (the Applicant) should have been given an opportunity to rectify the position. However this
contention is misconceived. For the reasons set out above the Applicant had a positive duty to bring these matters to the
attention of the Respondent�s Board. The Board could hardly be said to have been required to give a warning to the Applicant
to improve or an opportunity to rectify conduct when they had no knowledge of the Applicant�s breach of his duty towards the
Respondent.

188 It is also alleged that in June 2000 Mr Hill and Mr McLernon decided to restrict the role of the Applicant and they did not warn
him and give him an opportunity to improve his performance. However, for the reasons set out above I do not accept that he
was not informed that his role was restricted. Further I am not satisfied that a warning would have made any difference
because at all material times throughout his evidence the Applicant contended that he acted perfectly properly.

189 It is contended on behalf of the Applicant that he was given no notice or opportunity to respond to the J B Were allegations.
For the reasons set out above it is my view that the Respondent cannot rely upon this matter in making its decision to terminate
the Applicant�s employment. However in my view they were entitled to rely upon other matters. It is also contended that
Mr McLernon and Mr Hill in making allegations against the Applicant in relation to the Westgold placement and the other
Group 1 and Group 2 allegations were matters never put to the Applicant. I accept this submission made on behalf of the
Applicant. However despite the requirement to accord procedural fairness, not every denial of procedural fairness will entitle
an employee to a remedy. No injustice will result if after a review of all the circumstances of the termination it can be said that
the employee could be justifiably dismissed (Shire of Esperance v Mouritz (1990) 71 WAIG 891; Byrne v Australian Airlines
Ltd (1995) 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ, and at 466 per McHugh and Gummow JJ).

Condonation
190 It is submitted on behalf of the Applicant that in relation to the Group 1 and Group 2 allegations it is not open to the

Respondent to rely upon these allegations because the Respondent failed to act upon these matters for sometime and continued
to regard the employment still being on foot. It is contended that it is far too late to rely upon them as the basis for regarding
the contract as at an end. The relevant principle in respect to condonation was stated by Blackburn J in Phillips v Foxall (1872)
7 LRQB 666 at 680�

�Now the law gives the master the right to terminate the employment of a servant on his discovering that the servant is
guilty of fraud. He is not bound to dismiss him and if he elects after knowledge of the fraud to continue him in his service
he cannot at any subsequent time dismiss him on account of that which he has waived or condoned.�

191 In McCasker v Darling Downs Co-operative Bacon Association Ltd (1998) 25 IR 107 Ryan J at 114 after setting out the
passage referred to above by Blackburn J then went on to say the effect of the principle of condonation is that where an
employer continues an employee in his employment after the act of disobedience he is unable to subsequently dismiss him
solely on the ground of this act of disobedience. However he then observed�

�It remained however as something which together with other subsequent matters might constitute a good ground for
summary dismissal. I adopt with respect the remarks of Sheppard J in John Lysaght (Australia) Ltd v Federated Iron
Workers� Association; Re York (1972) AILR 517 where he said�

�It is not doubt possible for the company to waive particular acts of misconduct that would otherwise have justified
dismissal without notice. These particular acts could not subsequently be used for this purpose once the decision
was made not to rely on them. The act of misconduct however does not then disappear and become irrelevant when
further misconduct occurs. It remains and makes up the continuing history and record of a man�s service. That
record may always be referred to for the purpose for which the company now points to it and the presence of
incidents such as I have described will always be a relevant factor to be weighed in the balance by an employer
when he comes to consider whether or not a further breach or other act of misconduct should not bring about a
dismissal.�

192 I accept in relation to the Westgold investment in PMA that on 27 June 2000 Mr McLernon advised the Applicant that
Westgold�s rights were reserved in relation to the placement and there was no reference to the rights of the Respondent being
reserved. Accordingly I am of the view that the doctrine of condonation does apply to all of the Group 1 and Group
2 allegations. However that does not mean that is the end of the matter. A submission was made that the Commission cannot
take into account earlier condoned misconduct when further misconduct or other conduct in breach of a contract of
employment occurs, unless the conduct is the same. That submission is in my view not correct. Sheppard J in John Lysaght
(Australia) Ltd (op cit) observed an employee�s past history is a relevant factor to be weighed in the balance by an employer
when he comes to consider whether or not a further breach or another act of misconduct should bring about a dismissal. It is
apparent from his reasoning that the principle is not confined to the same conduct. In any event it is my view that the
Applicant�s conduct in relation to the Westgold placement which includes Group 1 conduct and the Group 2 conduct found to
be proven is conduct which is relevant to the integrity of the Applicant. Accordingly it is my view that the conduct relied upon
in terminating the Applicant, in particular the conduct relevant to the management fees payable by PMA is conduct of a similar
nature so as to enable the Respondent to consider those Group 1 and Group 2 allegations when making a decision to terminate
the Applicant�s employment.

Conclusion � Summary Dismissal was Justified
193 It is my view the Respondent has satisfied its onus that it was justified in making the decision to terminate the Applicant�s

employment. It is apparent when the reasons why the Applicant was engaged (as executive chairman and a managing director
of the Respondent and the Saracen Group of Companies), are examined the employment relationship could not continue
beyond 13 December 2000. The Applicant was principally engaged by the Respondent because of the perception by the
Respondent�s directors and by Mr Hill, that the Applicant�s efforts in the development of the Windimurra project were
meritorious (transcript Blakiston 1502 and Hill 1634). The fact that the Applicant not only consistently tried to obscure the true
financial position of PMA, not only before he was engaged but during the entire currency of his employment with the
Respondent, goes to the heart of the Applicant�s integrity to act as a chief executive officer of a group such as the Saracen
Group of Companies. These matters in my view were material and it is apparent from the Applicant�s evidence he has a poor
comprehension of fiduciary duties and what is required of a chief executive officer and a director when a conflict of interest
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arises. Clearly by the beginning of December 2000 the Applicant had shown himself to the Respondent not to be a person of
integrity as he had at all material times put the interests of PMA before the interests of the Saracen Group of Companies. As
Mr Blakiston said when one loses faith and trust in one�s chief executive officer in circumstances such as this case an employer
has no choice but to do something about that and terminate. In my view the failure of the Applicant to bring to the attention of
the Board the invoice arrangements in respect of PMA and the failure to bring to the Board�s attention that PMA had not paid
its accounts was, in itself, the last �straw� which justified the Applicant�s termination. The question then becomes whether the
Respondent should have dismissed the Applicant by giving him notice or whether the Respondent was entitled to summarily
dismiss the Applicant. It is apparent that had the management fee issue been the only event that occurred during the currency
of the Applicant�s employment such conduct would not have justified termination, but in the circumstances when the entire
history of the Applicant�s conduct in relation to PMA was put to the other directors of the Respondent by Mr McLernon it was
apparent that the Board had a complete loss of confidence in the Applicant�s ability to perform in the manner required of him
pursuant to his service agreement.

194 The Respondent contends that the conduct of the Applicant was such that the Respondent was entitled to summarily dismiss
the Applicant for misconduct. The onus of proof rests upon the Respondent to establish that it had the right to terminate the
Applicant�s employment without proper notice (see Blyth Chemicals Limited v Bushnell (1933) 49 CLR 66 at 83). There is no
rule of law that defines the degree of misconduct which would justify dismissal without notice. In Clouston & Co Ltd v Corry
(1906) AC 122, the Privy Council at 129 stated�

�� the sufficiency of the justification depended upon the extent of misconduct. There is no fixed rule of law defining the
degree of misconduct which will justify dismissal. Of course there may be misconduct in a servant which will not justify the
determination of the contract of service by one of the parties to it against the will of the other. On the other hand,
misconduct inconsistent with the fulfilment of the express or implied conditions of service will justify dismissal.�

195 In relation to dismissal for breaches of fiduciary duty, Kirby J in Concut Pty Ltd v Worrell [2000] HCA 64; (2000) 75 ALJR
312 at [51]; 321-322, observed�

�3. The ordinary relationship of employer and employee at common law is one importing implied duties of loyalty,
honesty, confidentiality and mutual trust. At common law:

�[c]onduct which in respect of important matters is incompatible with the fulfilment of an employee�s duty,
or involves an opposition, or conflict between his interest and his duty to his employer, or impedes the
faithful performance of his obligations, or is destructive of the necessary confidence between employer and
employee, is a ground of dismissal. ... [T]he conduct of the employee must itself involve the
incompatibility, conflict, or impediment, or be destructive of confidence. An actual repugnance between his
acts and his relationship must be found. It is not enough that ground for uneasiness as to its future conduct
arises.

�
4. It is, however, only in exceptional circumstances that an ordinary employer is entitled at common law to dismiss an

employee summarily. Whatever the position may be in relation to isolated acts of negligence, incompetence or
unsuitability, it cannot be disputed (statute or express contractual provision aside) that acts of dishonesty or similar
conduct destructive of the mutual trust between the employer and employee, once discovered, ordinarily fall within
the class of conduct which, without more, authorises summary dismissal. Exceptions to this general position may
exist for trivial breaches of the express or implied terms of the contract of employment. Other exceptions may arise
where the breaches are ancient in time and where they may have been waived in the past, although known to the
employer. judged irrelevant to the (sic) Some breaches may be (sic) duties of the particular employee and an
ongoing relationship with the employer. But these exceptional cases apart, the establishment of important, relevant
instances of misconduct, such as dishonesty on the part of an employee like Mr Wells, will normally afford legal
justification for summary dismissal. Such a case will be classified as amounting to a relevant repudiation or
renunciation by the employee of the employment contract, thus warranting summary dismissal.�

196 I accept the Respondent�s contention that the Respondent was entitled to summarily dismiss the Applicant. It is my view that
the management fees issues when considered without any other conduct would not have justified summary dismissal.
However, the Respondent was entitled to take into account the history of the Applicant�s employment, in particular the history
of the waived misconduct, in making the decision to dismiss based on the fresh misconduct (the PMA management fee issues).
When the PMA management fee issues are considered together with the Applicant�s history of putting the interests of PMA
before the interests of the Saracen Group of Companies, together with the after acquired knowledge that the Applicant taped
the conversation with Mr Hill and the Board meeting, it is my view that summary dismissal was justified.

197 Accordingly, I will make an order dismissing the Applicant�s claim.
Summons to Produce Documents from PMA and Application by the Respondent to Delay Delivery of Judgment
198 On 20 August 2001 the Respondent served a summons to witness on PMA to produce the following�

�And you are also required to have and produce at the same time and place all books, papers, or other documents in your
possession or under your control in any way relating to the proceedings in the said matter and in particular (but not
exclusively) the following classes of documents�

1. The board papers of Precious Metals Australia Ltd for the period 1 January 2000 to 30 November 2000;
2. Management accounts for the period 1 January 2000 to 30 November 2000 and in so far as the same are not

included in the management accounts cash flow forecasts, balance sheets, monthly accounts, profit and loss
statements and bank statements for the period 1 January 2000 to 30 November 2000;

3. Windimurra management reports from January 2000 to August 2000 and in so far as the same are not included
in the management reports�
3.1 documents summarising weekly and monthly production at the Windimurra Vanadium Plant;
3.2 cash flow of the Windimurra Vanadium Plant;
3.3 weekly and monthly production costs at the Windimurra Plant.�

199 PMA instructed solicitors and counsel to appear on its behalf and object to the production of the documents on grounds that�
(a) the summons was oppressive in that the opening words of the summons failed to specify with particularity what

documents were sought;
(b) most of the documents sought to be produced in classes 1, 2 and 3 contained information relating to trade secretes,

profits or financial information of PMA and PMA did not consent to disclosure of that information to the
Respondent.
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200 As to the first objection, Mr Bennett informed the Commission that the Respondent only sought production of the documents
in Classes 1, 2 and 3. In relation to the second objection, s.33(3), (4) and (5) of the Act provides�

�(3) Evidence relating to any trade secret, or to the profits or financial position of any witness or party, shall not be
disclosed except to the Commission, or published without the consent of the person entitled to the trade secret
or non-disclosure.

(4) The evidence referred to in subsection (3) shall, if the witness or party so requests, be taken in private.
(5) All books, papers, and other documents produced in evidence before the Commission may be inspected by the

Commission and also by such of the parties as the Commission allows, but the information obtained therefrom
shall not be made public without the permission of the Commission, and such parts of the documents as in the
opinion of the Commission do not relate to the matter at issue may be sealed up, but such books, papers, and
documents relating to any trade secret or to the profits or financial position of any witness or party shall not,
without the consent of that witness or party, be inspected by any party.�

201 After hearing submissions in camera from PMA�s counsel and from counsel instructed by Vanadium Australia Pty Ltd (in the
absence of the parties), the Commission inspected the documents and ruled that the documents produced by PMA in answer to
the summons be edited to delete information relating to trade secrets, profits or financial information. A copy of the edited
documents was then made available for inspection by the parties.

202 During the course of the proceedings only two documents produced by PMA was tendered into evidence (Exhibits 32 and 34).
Mr Bennett on behalf of the Respondent invited the Commission to read and consider the unedited copy of Exhibit
34 produced by PMA.

203 In Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western Australia
(Association of Workers) (1986) 67 WAIG 325 Brinsden J observed at 327�

�There is therefore considerable force in the argument that the words �produced in evidence before the Commission� in
subsection (5) refer to evidence on oath or affirmation taken in proceedings before the Commission. The documents to be
produced for inspection to the respondent pursuant to the order would not therefore fall within that category. The only
weakness that I can see in that argument lies in the provisions of section 26(1)(b) which provides that in the exercise of its
jurisdiction under the Act the Commission shall not be bound by any rules of evidence, but may inform itself on any
matters in such a way as it thinks just but of course in so informing itself if it intends to rely on deciding any matter upon
the information so obtained it must notify the parties concerned and afford them the opportunity of being heard in relation
to that information: section 26(3). It would be an extraordinary thing if the Commission, having utilised powers given to
it under section 26(1)(b), and having obtained documents as a result which relate to a trade secret or to the profits or
financial position of a party, is able to allow another party to inspect such documents notwithstanding the absence of
consent of the first-mentioned party. I am inclined to think that such documents obtained in such a way would fall within
the description �produced in evidence before the Commission� if they were documents upon which the Commission
proposed to rely. The matter is probably academic because it is very difficult to foresee how the Commission could rely
on such documents as it would be difficult for it to comply with the provisions of section 26(3) at least to the extent of
allowing the other party to be informed of the matters contained in the documents on which it proposed to rely.�

In light of the reservation expressed by Brindsen J the Commission declined to read or consider any of the documents produced
by PMA except the edited copies of Exhibits 32 and 34.

204 On 13 February 2002 the Respondent�s Solicitors, Bennett & Co, wrote to the Commission and advised that it intended to
make an application to the Supreme Court to release Westgold from its implied undertaking of confidentiality relating to
documents discovered by PMA and Mr Smith. Further the Commission was informed that if the application to the Supreme
Court was successful, the Respondent intended to formally apply for leave to re-open its case on the basis that documents were
not previously available to it and are directly relevant to the matters in issue.

205 On 17 May 2002 the parties were advised that the decision of the Commission would be handed down on 24 May 2002. On
20 May 2002 the Respondent�s Solicitors advised the Commission that the Respondent wished to apply to the Commission to
delay delivery of judgment and reasons for decision. In support of its application the Respondent filed an affidavit made by
Jennifer Mary Hill on 21 May 2002. After hearing the parties on 22 May 2002 the Commission held that further proceedings
were not desirable in the public interest and dismissed the application to delay delivery of reasons for decision.

206 The material circumstances relating to the Respondent�s application are as follows�
(a) The grounds on which the Application is made set out in Ms Hill�s affidavit are that on 13 February 2002, Ms Hill

inspected documents discovered by PMA. In paragraph 11 of her affidavit Ms Hill states�
�From my inspection of the documents, I formed the view that�
11.1 some of the documents discovered by PMA had not been discovered by the Applicant in the Industrial Relations

Proceedings or produced by PMA in those proceedings;
11.2 included in these documents were emails sent to the Applicant, which appeared to me to be documents which were

or should have been in the possession of the Applicant, and accordingly should have been discovered by him;
11.3 a number of documents disclosed information contrary to the evidence given by the Applicant in the Industrial

Relations Proceedings.�
(b) At the hearing Mr Bennett advised the Commission that none of the documents referred to in paragraph 11 of Ms Hill�s

affidavit are documents of the classes set out in paragraphs 1 to 3 of the summons served on PMA in these proceedings.
(c) Ms Hill in her affidavit set out a history of endeavours by the Respondent�s Solicitors to genuinely confer with PMA�s

Solicitors prior to making an application to the Supreme Court. Rule Order 59, Rule 9 of the Rules of the Supreme Court
1971 provides�
�(1) No order shall be made on an application in chambers unless the application was filed with a memorandum stating�

(a) that the parties have conferred to try to resolve the matters giving rise to the application; and
(b) the matters that remain in issue between the parties.

(2) The Court may waive the operation of paragraph (1) in a case of urgency or for other good reason.�
(d) On 16 April 2002 Westgold�s Solicitors wrote to PMA�s Solicitors advising that�

�We write to you by way of conferral pursuant to the requirements of Order 59 rule 9 of the Rules of the Supreme
Court.
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In our view, our letter dated 19 February 2002 accurately records the evidence given by Mr Smith in the Industrial
Relations Commission proceedings.
Please let us know whether your clients will consent to the release of the documents or whether it intends to oppose
our proposed application.
Please let us have your response as soon as possible. If we do not hear from you by 12 midday on 19 April 2002, we
are instructed to file an application at the Supreme Court seeking release from the implied duty of confidentiality.�

(e) In paragraph 20 of Ms Hill�s affidavit she deposes that PMA�s Solicitors provided copies of volumes 7 to 15 of PMA�s
discovered documents on 15 May 2002 and that not all copies of discovered documents requested had been provided.
Further in paragraph 21 of Ms Hill�s affidavit she deposes that until she received copies of PMA�s discovered documents
she did not believe she could complete the application to the Supreme Court for release from the implied undertaking as to
confidentiality and use of discovered documents.

207 The Respondent contended that the discovery by PMA in the Supreme Court proceedings shows that the discovery of the
Applicant in these proceedings is grossly inadequate if not deliberately inadequate. It was submitted that if the Commission
refuses this application the Respondent would be denied the opportunity to argue that the Respondent be given an opportunity
to re-open and the application to the Supreme Court will be rendered nugatory. The Commission was advised that no hearing
date for the Supreme Court application had been allocated. It was conceded on behalf of the Respondent that the hearing and
determination of that application could take weeks. Mr Le Miere however says it could take months.

208 After hearing the submissions on behalf of both parties, the Commission gave the following reasons for refusing the
Respondent�s application�

(a) The documents sought to be used in a foreshadowed application to re-open and perhaps further cross-examination of the
Applicant are documents discovered by PMA in the Supreme Court proceedings. None of these documents come within
the class of documents in the summons to PMA to produce documents in these proceedings;

(b) The Commission did not accept the Respondent�s contention that they have at all times acted expeditiously in making an
application to the Supreme Court. The letter to PMA�s Solicitors from Westgold�s Solicitors indicates that an application
to the Supreme Court could have been made by 19 April 2002 yet no application was filed until 21 May 2002.

(c) As Mr Le Miere on behalf of the Applicant pointed out one of the principal objects of the Act is that industrial disputes
are to be settled with the maximum of expedition (s.6(c)). The Commission is of the view the public interest demands the
Commission act expeditiously in s.29 applications. The hearing of this matter has already been lengthy. Evidence
commenced on 21 August 2001 and submissions were completed on 22 January 2002.

(d) It is a well established principle that in all courts and tribunals there should be finality in litigation. There is no guarantee
that Westgold�s application in the Supreme Court will succeed. To succeed in its application to the Supreme Court,
Westgold must show �special circumstances� (see Esso Australia Resources Ltd v Plowman (1995) 183 CLR 10 per
Brennan J at 37). Further it may be weeks or months before the application is determined.

209 I will make an Order that the Respondent�s application to delay the delivery of reasons for decision and judgment be
dismissed.

_________

2002 WAIRC 05621
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RODERICK JAMES HOLLAS SMITH, APPLICANT
v.
SARACEN MANAGEMENT PTY LIMITED ACN 079 747 452, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 138 OF 2001
CITATION NO. 2002 WAIRC 05621
_________________________________________________________________________________________________________

Result Applicant�s application dismissed. Respondent�s application to delay delivery of reasons for decision
dismissed.

Representation
Applicant Mr R Le Miere QC, Mr A Drake-Brockman and Mr B Jackson (of Counsel)
Respondent Mr M Bennett and Ms J Hill of (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Le Miere, Mr A Drake-Brockman and Mr B Jackson on behalf of the Applicant and Mr M Bennett and Ms J
Hill on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979,
(�the Act�) hereby orders�

(1) THAT the Applicant�s application made under s.29(1)(b)(i) and (ii) of the Act be and is hereby dismissed;
(2) THAT the Respondent�s application to delay delivery of reasons for decision be and is hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05494
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEANNE LESLEY WHERRY, APPLICANT
v.
K HU PTY LTD T/A MANNING FRESH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 6 MAY 2002
FILE NO. APPLICATION 2243 OF 2001
CITATION NO. 2002 WAIRC 05494
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Ms L. Wherry
Respondent Mr K. Hu
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Wherry was employed by the respondent as a part-time cashier from 1 July 2000 until the last day of her employment on

29 November 2001. She claims that she was given notice of dismissal on the previous Friday, 23 November 2001. The
respondent states that on 23 November 2001 it merely reduced Ms Wherry�s hours and did not give her notice of dismissal.
The respondent admits that it dismissed Ms Wherry part way through her shift on 29 November 2001. The reason why it
dismissed Ms Wherry when it did is because it believed Ms Wherry was tarnishing Mr Hu�s reputation.

2 Both Ms Wherry and Mr Hu, who is the principal of the respondent, represented themselves in the hearing and gave evidence.
Mr Hu�s evidence was occasionally given through an interpreter. Neither Ms Wherry nor Mr Hu were at all familiar with the
manner in which they would need to present their evidence. Both Ms Wherry and Mr Hu gave evidence under oath in each
case by answering questions put to them by myself based upon their respective Notice of Application and Notice of Answer. In
each case, Mr Hu and Ms Wherry declined to directly cross-examine the other and therefore such cross-examination as did
occur was by the Commission treating statements made by each of them to the Commission as questions for the other to
answer. I am quite satisfied from this procedure that not only have Ms Wherry and Mr Hu been given every fair opportunity to
place before me all of the facts and the reasons for their positions that they wished to but also that each of them has had a full
and fair opportunity to comment upon the evidence and submissions of the other.

3 The background facts regarding Ms Wherry�s employment are agreed. She first commenced her employment on 13 February
2000. She was paid as a casual for five months although she regularly worked five or six days of the week and worked hours
ranging from 24 to 45 hours. Her duties were as a cashier and also restocking shelves and packing away in the evenings.

4 From 1 July 2000 Ms Wherry became part-time. She was paid at a slightly lesser rate and her hours became more set. She still
worked on the five days of the week. For the last six months of her employment she regularly worked 20 hours per week over
those five days. She also worked eight of the Saturdays in that last six months employment. Her wage rate at the time of her
dismissal was $12.45 per hour.

5 There is no suggestion from Mr Hu that prior to 29 November 2001, Ms Wherry was anything but a satisfactory employee. It is
open to me to find therefore, and I do find, that Ms Wherry was a good and satisfactory employee. Indeed, I accept Ms
Wherry�s evidence that she believed she had a very good relationship with Mr Hu and his wife. In her Notice of Application
she states that in the past she had even been invited to their home, although she had not attended, and she presumed that they
had a friendship not just a working relationship. She states that on a previous occasion when Mr Hu had returned to Taiwan she
gave him a copy of her birth certificate and her driver�s license for some purpose for his business in Taiwan.
Ms Wherry�s evidence

6 Ms Wherry�s evidence is that on Friday, 23 November 2001 at approximately 6:00pm, Mr Hu stated to her that he wanted her
to work just the Thursday and Friday of next week and that he thought she should get another job. Ms Wherry�s evidence is
that she was staggered and said �Are you firing me? What have I done?�. Her evidence is that Mr Hu stated that he did not
wish to say and that was the end of the conversation. Ms Wherry left work shortly afterwards and was �shaky�. Her evidence is
that she hated the thought of returning to work for the last two days, the Thursday and the Friday.

7 On the following Thursday, 29 November 2001, she was due to work for four hours from 2:00pm until 6:00pm. She states that
she did not feel well when she attended work. She worked for approximately two hours during which a regular customer asked
her how she was and she replied words to the effect that she was �as well as she could be given that she had been fired�.

8 Shortly after that conversation, Mr Hu came up to her and told to leave there and then and she did so.
9 Ms Wherry was paid two weeks� pay in lieu of notice and all of her holiday pay entitlements.
10 She states that she lives over the road from the shops and has found it very hard walking past the shop since that time.

Mr Hu�s Evidence
11 Mr Hu�s evidence is that when he spoke to Ms Wherry on 23 November 2001 he said that from the next week he wanted her to

work only Thursday and Friday. She seemed surprised. After a while, Ms Wherry asked him why and he stated that he was
sorry but he had enough employees. He did not say that he was dismissing her. He said that she was part-time and he only
wanted her Thursdays and Fridays. He says that Ms Wherry became very, very angry and when she left she slammed the door
and was most impolite in her behaviour.

12 Mr Hu�s evidence is that as he and his wife live in Joondalup but are required to commence working at their shop at 6:00am
they had decided to employ someone who could be at the shop at 6:00am and who would be able to handle the heavy cases of
vegetables and fruit. They employed Paul to do that job and he commenced employment on 12 November 2001. He works
15 to 20 hours in the week in the mornings but also in the afternoons and sometimes on Saturdays. He therefore wanted to cut
Ms Wherry�s hours but not to dismiss her.

13 On Thursday, 29 November 2001 when Ms Wherry came in they greeted each other and work continued as usual. However,
when Mr Hu was out the back with his wife he overheard Ms Wherry telling customers, more than one, that she had been
dismissed without reason and without notice. Although he could not properly hear the customers� replies, he could hear
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Ms Wherry. Mr Hu believed that Ms Wherry�s actions were destroying his reputation. Therefore, after approximately two
hours he politely told her that enough was enough and she was to leave. He gave her that week�s pay and had said something
along the lines of �you want me to sack you then I sack you�.

14 In Mr Hu�s evidence he did not dismiss Ms Wherry on the 23 November 2001. If Ms Wherry was unhappy she could have
negotiated with him for more hours but he believed she just did not want to work for only eight hours. In the end, Mr Hu�s
belief is that Ms Wherry made him dismiss her. He believes he has been more than fair and has already paid her more than she
deserves.
Conclusion

15 It is quite clear from the evidence of both Mr Hu and Ms Wherry that he dismissed her on Thursday, 29 November 2001. He
did so part way through her shift and because he believed she was destroying or tarnishing his reputation with his customers.
However, Ms Wherry�s claim is that she was dismissed by Mr Hu on 23 November 2001 and it is to that claim I now turn.

16 It is clear that on 23 November 2001 Mr Hu did not use words such as �dismiss� or �sack�. However, it is not necessary for
those words to be used in order to dismiss an employee. The words used have to be looked at in context and the context is this.
Ms Wherry was a part-time not a casual employee. Her employment could not be altered as though she was a casual employee.
Mr Hu agrees that to reduce Ms Wherry�s hours from 20 hours over five days per week to 8 hours over only two days of the
week was a significant change to Ms Wherry�s employment. On the evidence, even previously when Ms Wherry�s hours were
varied due to seasonal conditions, her hours had never been as low as eight and she had always been employed over the five
days of the week.

17 Further, Mr Hu stated either that she �should find another job� or �he would have no objection if she found another job�. The
use of those words is quite consistent with Mr Hu wishing the employment relationship to come to an end. I can readily
understand that in the context of Ms Wherry having been employed for the past 21 months five days per week, who was
otherwise a good and satisfactory employee and possibly even a friend, I accept Ms Wherry�s evidence that she took Mr Hu�s
words, and was entitled to take those words, as showing he no longer intended to employ her in the position that she had held:
a five day per week part-time employee with at least an average of 20 hours per week.

18 Indeed, Mr Hu concedes, as I understand his evidence, that he no longer wished to continue employing Ms Wherry in the same
way that he had done before. Because of the employment of Paul at least, he needed to change, perhaps restructure, his staff
employment.

19 In law, action taken by an employer which shows he no longer intends to be bound by the existing contract of employment is a
repudiation of that contract which the employee is entitled to accept and in doing so it constitutes a dismissal. That is what
occurred here.

20 Mr Hu states that Ms Wherry cannot have been dismissed because she still remained an employee. If Mr Hu�s argument is
correct it would mean that a person who had been employed full-time on 40 hours a week could have his or her hours reduced
to only one hour per week at the initiative of the employer and because the employer still employed the employee for one hour
per week the employee could not be said to be dismissed from employment. That cannot be the case. There are two sides to a
contract of employment and the reduction in the employment conditions of the employee will, if the reduction is significant,
have the same effect upon an employee as if he or she had been dismissed.

21 I recognise that Mr Hu had the legal right to vary Ms Wherry�s part-time hours. He had that right because the history of Ms
Wherry�s employment as a part-time employee showed, on her own evidence, that her hours would vary for seasonal reasons
from as low as 16 or 18 hours to a maximum of 45 hours on at least one occasion, per week. Had Mr Hu proposed that
Ms Wherry reduce her hours to the kind of hours that she usually worked when business was slow, those hours would be
within the terms of her part-time contract and she could not argue that she had been dismissed. However, the change made by
Mr Hu on this occasion, together with the statement that Ms Wherry should find other employment, was outside the terms of
her existing part-time contract. For those reasons it is quite understandable that Ms Wherry believed she had been dismissed.

22 I accept that Ms Wherry was shocked by what Mr Hu had said and it is quite likely that she asked him whether she was being
dismissed and why. I am also satisfied that at no stage did Mr Hu deny that he was dismissing her or reassure her that her
impression was mistaken. Rather, without any notice to her (this was said to her at 6:00pm on a Friday when she was due to
start work the following Monday) he told her she would no longer be required the following Monday, Tuesday and Wednesday
and she was only to work the Thursday and Friday. Even if Mr Hu intended her to work Thursdays and Fridays from that week
forward, he did not communicate that to her in a way that she could understand.

23 I also accept Ms Wherry�s evidence that when, after she had been dismissed the following Thursday, she went back to the shop
to collect her pay, Mr Hu wanted her to sign a letter to say that she had been put off �due to financial difficulties� which she
refused to do.

24 For all of those reasons I find that Mr Hu in fact, did give Ms Wherry notice of dismissal from her employment as a five day
per week part-time employee on 23 November 2001.
Was that dismissal unfair?

25 Ms Wherry�s claim is that her dismissal on 23 November 2001 is unfair because Paul had just been employed, (in her view
full-time) and Mr Hu had �already re-arranged at the shop�, she did not know why she had been dismissed and she could not
believe what had happened. She had received no warning and it was especially hard at that time of the year.

26 Mr Hu�s evidence is that he needed to reduce Ms Wherry�s hours because Paul had been employed. He states that if Ms
Wherry had wanted to negotiate some higher hours with him she should have said so.

27 I have reached the conclusion that Ms Wherry�s dismissal was unfair. She had been a satisfactory and loyal, employee for
21 months. She apparently loved her worked and related well to both Mr Hu and his wife, and to the customers. Even if I
accept that Mr Hu had decided he needed to employ someone who could be at the shop at 6:00am and move the heavy boxes
of fruit and vegetables, he did not at any stage discuss his intention with Ms Wherry or even give her any consideration
regarding the effect upon her employment when he decided to employ Paul. Had Ms Wherry been a casual, particularly with a
shorter employment history, this may not have been an issue. But it is an issue for a person who has been a satisfactory and
loyal employee on a part-time contract for 21 months. At the very least, Ms Wherry deserved to be told what Mr Hu planned to
do because it was likely to have a significant effect upon her. What occurred in fact happened to her suddenly and without
explanation. That I find was unfair.

28 I add that although Mr Hu has said that he believed Ms Wherry did not wish to work eight hours per week, Ms Wherry, after
she had given evidence, indicated that even that might have been acceptable to her if she had understood the situation.
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The events of 29 November 2001 
29 On 29 November 2001, and for that matter, 30 November 2001, Ms Wherry would have worked four hours on each of those

days. Mr Hu states that he dismissed Ms Wherry on 29 November 2001 because she was tarnishing his representation. Ms
Wherry states that she merely stated to one customer that she had been dismissed without notice and without reason. However,
even if Mr Hu�s evidence is correct, and Ms Wherry stated this to more than one customer, on the facts as I have found them,
Ms Wherry was stating no more than the fact as she had understood it to be.

30 Prior to 23 November 2001 Ms Wherry had not shown any disloyalty to Mr Hu or his business. She had not done anything
which could impact upon Mr Hu�s reputation. The events about which Mr Hu complains, including Ms Wherry being impolite
by slamming a door and of stating to customers what she understood had occurred, did not in my view warrant her being
dismissed. Rather, for Mr Hu to have overheard Ms Wherry saying something that was so uncharacteristic, should, in the
context of her 21 months� employment and her relationship with Mr Hu have warranted a discussion between them to have
removed any misunderstanding if, as Mr Hu now says, there was a misunderstanding.
Conclusion

31 For all of the above reasons I find that on 23 November 2001 Mr Hu gave notice to Ms Wherry that her employment would
end the following Friday. Prior to that event occurring, on 29 November 2001, he dismissed her with immediate effect.

32 Further, for all of the above reasons I consider that Ms Wherry�s dismissal was unfair.
Remedy

33 Both Ms Wherry and Mr Hu have made it plain that they do not consider it possible to re-establish a working relationship. I
find that reinstatement is impracticable.
Compensation

34 I consider that the Commission should order the respondent to pay Ms Wherry compensation for the loss or injury arising from
her dismissal. Ms Wherry claims that her loss is no more than the wages she would have earned in approximately two months
of employment. I therefore approach the issue of compensation as follows. Using Ms Wherry�s claim of two months� wages, I
calculate the wages she would have earned as being a further eight weeks� employment at 20 hours per week.

35 I accept that Mr Hu would have reduced Ms Wherry�s hours because of the employment of Paul, and done so fairly, at
sometime in the future even if he had not done so on 23 November 2001 and for that reason I consider eight weeks as
representing the maximum loss arising from Ms Wherry�s dismissal.

36 Further, I acknowledge that Mr Hu paid Ms Wherry two weeks� pay in lieu of notice and I therefore reduce the compensation
which would otherwise be payable by that amount of notice, it representing wages that she would have earned over two weeks
of employment.

37 Accordingly, the Commission orders the respondent to forthwith pay to Ms Wherry a sum of money representing the wages
earned over a further six weeks� employment at 20 hours per week as compensation for the loss or injury caused by her
dismissal and the matter is decided accordingly. Ms Wherry�s salary was $12.45 per hour. Six weeks at 20 hours per week is
120 hours. One hundred and twenty hours time $12.45 per hour gives a total of $1494.00. A Minute of the Order to issue is
attached ordering the respondent to pay that sum to Ms Wherry.

_________

2002 WAIRC 05584
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEANNE LESLEY WHERRY, APPLICANT
v.
K HU PTY LTD T/A MANNING FRESH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 16 MAY 2002
FILE NO. APPLICATION 2243 OF 2001
CITATION NO. 2002 WAIRC 05584
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Ms L. Wherry
Respondent Mr K. Hu
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L. Wherry on her own behalf as the applicant and Mr K. Hu on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby�

(1) DECLARES that Leanne Lesley Wherry was unfairly dismissed by K Hu Pty Ltd t/a Manning Fresh;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that K Hu Pty Ltd t/a Manning Fresh forthwith pay Leanne Lesley Wherry the sum of $1,494.00 as

compensation for the loss or injury arising from the dismissal which occurred.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05600
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY WILSON, APPLICANT
v.
TIMBERLOOK BLINDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 8 MAY 2002
FILE NO/S. APPLICATION 1935 OF 2001
CITATION NO. 2002 WAIRC 05600
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr P. Mullally (as agent)
Respondent Mr B. Moss and Mr G. Buckley
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 In summary Mr Wilson lodged this application claiming unfair dismissal on 31 October 2001. He did not serve it for some
5 weeks. There has been no Declaration of Service, but on 10 December 2001 Mr Moss wrote to the Commission indicating
knowledge of the claim and the Commission assumed that the application was served on or about that time. The Commission
then wrote acknowledging Mr Moss� letter, and indicating that we would set the matter down for a conference.

2 I do not think there has ever been a request from Mr Wilson for the Commission to list the application for conference. There
was thus a period of some 10 weeks from the filing of the application to the holding of the conference. The conference was
held on 16 January 2002. There was no agreement, and Mr Wilson was given until 23 January 2002, a further 7 days, to decide
whether he wished to go on, and if he wished to go on, to provide submissions. Nothing was heard from Mr Wilson until
12 April 2002, notwithstanding that on 8 February 2002 we wrote giving him a further 7 days.

3 That, of itself, was a delay of some 10 weeks, which means that, effectively, if I was to respond favourably to Mr Wilson�s
request that his application now be listed for hearing, some 8 months would have passed between the date of the alleged
dismissal and a period from now until we list the matter for hearing, which is a period of some 6 to 8 weeks. So, that would be
a period of some 8 months before this matter came to a hearing, of which Mr Wilson is substantially at fault for the delay.

4 I think it is generally known that claims for unfair dismissal need to be dealt with speedily, and not only have there been
decisions of this Commission in the past to that effect, but it stems from the requirement for claims of unfair dismissal to be
lodged within 28 days and served forthwith.

5 I also take into account that, from the respondent�s point of view, after it made whatever alternative arrangements it made after
Mr Wilson handed in his keys that Friday, there was a period of some 6 weeks before it was even aware that there was a
challenge to the position. Certainly, from the date of the conference of 16 January 2002, it had heard nothing; in fact, I am not
even sure that it received a copy of the particulars that were eventually filed on 12 April 2002. As the respondent said in its
letter to the Commission of 23 April 2002, �Mr Wilson�s time has lapsed, and his application should now be closed�, and that
really is then what has led to this application being listed for mention only.

6 My decision in this matter it that, firstly, the delay has been inordinate, in the sense that if this matter is now to be allowed to
proceed, it would be at least 8 months from the incidents to which that hearing would relate. Whilst I accept that Mr Wilson
was not on Mr Mullally�s statements, responsible for the initial delay in serving the claim, it nevertheless is the case that the
respondent was unaware of the lodging of the claim, by virtue of the late service, for some 5 weeks.

7 The explanation for the delay overall however is, in my view, on balance inadequate. If Mr Wilson has been ill in a manner
that could be certified by a medical practitioner, and which could explain his failure to keep appointments with his own
advocate, and also for not following up a claim in which, by definition, he must have an active interest, there is no evidence of
that illness. I cannot give great weight to the submissions, both from Mr Mullally, and, to that extent, from Mr Buckley
courtesy of his next door neighbour, as to whether or not Mr Wilson can be justifiably excused from the delay that has
occurred.

8 I am aware that a claim of unfair dismissal is a serious claim. For Mr Wilson, he will suffer some hardship, in the sense that, if
his application is now dismissed due to the delay, then he is not able to lodge a fresh application and he has lost his chance, as
he sees it, to pursue a claim of unfair dismissal. I note from the submissions of Mr Buckley that there is even an issue about
whether or not he was dismissed, and it is certainly not apparent that Mr Wilson has a good prospect of success, given also that
his claim is for reinstatement, and that is a claim that is of itself resisted by the respondent.

9 As for the prejudice to the respondent, I do place weight on the fact that both Mr Buckley and Mr Moss have come here this
afternoon, that they see the matter as being serious. Mr Wilson has not attended. I am prepared to place weight upon Mr
Buckley�s statement that dealing with this application has been stressful for both Directors, that they both lead busy lives in
relation to the operation of their business. I am aware that if this application is allowed to proceed, then, of course, that stress
will necessarily be extended, and be increased to the extent necessary for them, on behalf of the respondent, to be able to
defend their position.

10 Ultimately, I am influenced in my decision by this: I think Mr Wilson stands only a slim chance of ever being reinstated to the
respondent, given that the legislation allows the respondent to resist an Order for reinstatement.

11 Also, Mr Wilson�s failure to attend this afternoon, given, as Mr Mullally has indicated, he was well aware of the proceedings
this afternoon, and the significance and the importance of them, is significant. I would have thought, if he had been unable to
attend, in the ordinary course of events he would have found a way of informing Mr Mullally, or at least informing the
Commission. And thus, it seems to me that his failure to attend this afternoon is a current and real demonstration of the issues
that have arisen since he lodged the application, or at least definitely since the conference was held, that lead me to the
conclusion that Mr Wilson is not in a position to pursue this matter in the manner that he wishes, or the manner that he has
stated to Mr Mullally.
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12 On that basis, despite Mr Mullally�s submissions on behalf of Mr Wilson, I have reached the conclusion that it is no longer in
the public interest for this matter to be pursued, and accordingly it is my decision this afternoon that his application should be
discontinued for that reason. An Order now issues to that effect and the written reasons for that decision will be forwarded to
you as soon as they are available.

13 Order accordingly.
_________

2002 WAIRC 05520
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY WILSON, APPLICANT
v.
TIMBERLOOK BLINDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 1935 OF 2001
CITATION NO. 2002 WAIRC 05520
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr P. Mullally (as agent)
Respondent Mr B. Moss and Mr G. Buckley
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the Commission heard the parties on 8 May 2002 and decided that the application be dismissed pursuant to
s.27(1)(a)(ii) and (iv) of the Act and gave its Reasons therefor;
AND HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant and Mr B. Moss and Mr G. Buckley on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

Section 29(1)(b)�Notation of
Applicant Respondent Number Commissioner Result

Alford BA Steven Collins - Y.Y.H. Holdings 1717/2001 GREGOR C Discontinued
Allan RC Swansland Pty Ltd 396/2002 GREGOR C Order Issued
Anderson K Ivan Gojak 2283/2001 GREGOR C Discontinued
Anscombe TD Kleenmaid Pty Ltd 7/2001 SMITH C Discontinued
Arnold WF Suncoast Beach Pty Ltd T/AS Moxham Motors 1396/2001 GREGOR C Discontinued
Backstrom A Annie Cai T/A International 300 204/2002 BEECH SC Dismissed
Barrett AB Uni-U International Pty Ltd 2317/2001 SMITH C Discontinued by

Leave
Beard BB Michelle Peckham, Ian Spence - AMP Centre

Management
465/2002 KENNER C Discontinued

Bianchi WL Homestake Gold of Australia Limited 1948/2001 KENNER C Discontinued
Bird KL Kidz Galore Pty Ltd (069 285 472) ACN 2140/2001 COLEMAN CC Dismissed
Blackman DW Dave Rowland Raoucraft Pty Ltd 094 203 620 ACN 2043/2001 KENNER C Discontinued
Bloomfield P Retech Rubber Pty Ltd 1592/2001 GREGOR C Order Issued
Bond JL BGC Contracting Pty Ltd 2146/2001 COLEMAN CC Dismissed
Booth LJ Dr Kathleen Verrier of Rockingham Veterinary Clinic 35/2002 BEECH SC Discontinued
Borg JP Cork International Pty Ltd 1644/2001 BEECH SC Discontinued
Bowen CA Prestige Protection Services Pty Ltd ACN 079 276

323
1835/2001 BEECH SC Discontinued
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Applicant Respondent Number Commissioner Result
Bradshaw EL Mandurah Resorts Pty Ltd 160/2002 HARRISON C Concluded
Bremner MG S & A Smash Repairs 2115/2001 BEECH SC Discontinued
Brennan M Jules Di'prenzo T/A Century 21 Coast Realty

Mandurah
1652/2001 WOOD C Discontinued

Brown MM Burando Hill Pty Ltd 1945/2001 SCOTT C Discontinued
Brown P Jessica's Fine Seafood Restaurant 59/2002 KENNER C Discontinued
Bryce J Weatherford Australia Pty Ltd 2045/2001 BEECH SC Discontinued
Buckland L Designs for Vision Pty Ltd 269/2002 KENNER C Discontinued
Bullard DJ Mandurah Flyscreens & Security 436/2002 SMITH C Discontinued by

Leave
Burch N Oretek Ltd 1854/2001 KENNER C Dismissed
Burke PM Redmont Holdings P/L T/A Deeptech 201/2002 GREGOR C Order Issued
Burns RT Bounty (Victoria) Pty Ltd 237/2001 BEECH SC Dismissed
Butlin N Elite Pool Covers Pty Ltd 2055/2001 BEECH SC Discontinued
Cambridge SL Fascine Developments Pty Ltd 2005/2001 BEECH SC Discontinued
Cane WDA Commercial Sewing (WA) Pty Ltd 162/2002 HARRISON C Discontinued
Cardy RA Don Russell Homes Pty Ltd 94/2002 KENNER C Order Issued
Carter JA Grace Removals Group a Division of Grace

Worldwide (Australia) Pty Ltd ABN 900070345845
70/2002 SMITH C Discontinued by

Leave
Carter ML Bounty (Victoria) Pty Ltd ACN 089 020 860 - Bounty

Gold Mine
1900/2001 BEECH SC Discontinued

Clavell T Faro Holdings Trading as Redcliffe Barn 334/2002 HARRISON C Withdrawn by
Leave

Chang G Valerie Bennett, Christopher Pantin, Absolute Dental
Care/Illawarra Dental Centre

1839/2001 BEECH SC Discontinued

Clarke GJ Stirling Skills Training Inc Trading as Jobwest 2112/2001 BEECH SC Discontinued
Cleaver R John Ashton C/- Untratune Belmont 202/2002 GREGOR C Discontinued
Condo A Strathfield Group Limited 531/2002 HARRISON C Concluded
Cochrane AMJ Imago Multimedia Centre Limited 2274/2001 SMITH C Discontinued
Cochrane RIW Shane Lacey T/As Canetoad Contracting 156/2002 GREGOR C Order Issued
Coci MA Bob Blakiston - Post Data 470/2002 KENNER C Discontinued
Coffin RO Chief Executive Officer, EMS Group Pty Ltd ABN 46

006 632 604
1230/2001 GREGOR C Discontinued

Coffin RO Chief Executive Officer, EMS Group Pty Ltd ABN 46
006 632 604

512/2002 GREGOR C Discontinued

Colli A Tindaro Salvatore Muscara and Suncove Corporation
Pty Ltd

392/2002 GREGOR C Discontinued

Cook AE Summit Homes Group - Construction Division 1632/2001 KENNER C Discontinued
Cook AF Morley Poolwise 78/2002 GREGOR C Discontinued
Cooper MJ Zeedan Enterprises Pty Ltd (All U Need Pest Control) 2221/2001 COLEMAN CC Dismissed
Cooper WL Union Switch & Signal Pty Ltd 3/2002 GREGOR C Discontinued
Cummings GJ Henry Walker Eltin Contracting Pty Ltd 2015/2001 GREGOR C Order Issued
Cunningham J Sin-Aus-Nanga Bay Resort 248/2002 COLEMAN CC Dismissed
D'Arcy S PPTC Skills 52/2002 KENNER C Discontinued
Davis S Pine Sales Pty Ltd 410/2002 KENNER C Discontinued
Dawes GW Xanadu Wines Pty Ltd 2190/2001 SMITH C Discontinued by

Leave
Demarte N ARON C/O GROW FRESH GWELUP 228/2002 GREGOR C Discontinued
Dibbin BL Wacky Shack a/s Garlyn Clothing Trust 1072/2001 COLEMAN CC Dismissed
Dobreskovic MZ Growfresh Markets Kingsley 133/2002 BEECH SC Dismissed
Dunning PV Hedland First National 1485/2000 KENNER C Order Issued
Dunster RC Crocodile Science Corporation Pty Ltd formerly

known as Marine Rubber Pty Ltd
1840/2001 KENNER C Discontinued

Ede GE Town Inn Pty Ltd 474/2002 HARRISON C Dismissed
Egginton D J.C. Baker Pty Ltd and Cropan Nominees Pty Ltd, T/F

Michem family Trust, Dianella Family Medical
Centre

514/2002 KENNER C Discontinued

Erichsen A Selva Pty Ltd ACN 0089737224 T/a Wadley�s Panel
Beaters

285/2002 SMITH C Discontinued by
Leave

Ferry H Savoia Cafe (Bianci Corporation) 2/2002 WOOD C Discontinued
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Applicant Respondent Number Commissioner Result
Ford CM The Meat and Poultry Company 184/2002 SMITH C Dismissed
Ford SL Kewdale Primary School P&C Association 591/2002 HARRISON C Withdrawn by

Leave
Frame CL Spirit Paddle Sports 175/2002 GREGOR C Discontinued
Francis RP Atlas Linen Service 130/2002 HARRISON C Discontinued
Gaete-Corssi V BCA Consultants Pty Ltd 90/2002 SCOTT C Discontinued
Gardiner J BCA Consultants Pty Ltd 91/2002 SCOTT C Discontinued
Gee JG Shire of Ngaanyatjaraku 2212/2001 GREGOR C Discontinued
Gemmell WW Country Tel Pty Ltd 1340/2001 KENNER C Order Issued
Grandison JP Richard Camm 330/2002 BEECH SC Discontinued
Greenock K Mechatronics Pty Ltd 19/2001 WOOD C Order Issued
Griffiths DM Mandurah Resorts Pty Ltd 252/2002 KENNER C Discontinued
Hanly GA Callcast Pty Lim 1441/2001 KENNER C Discontinued
Hanna CK John Jenkins & Hilary Jenkins 1551/2001 KENNER C Discontinued
Hardingham RP X-On Electronic Services 567/2002 SMITH C Discontinued by

Leave
Haroun A Home Choice Central 257/2002 BEECH SC Discontinued
Hasenauer E Riverstar Investments Pty Ltd T/A Centrepoint Realty 2011/2001 BEECH SC Discontinued
Hemley L Joanna Madigan - Manager, Marninwarntikura

Womens Shelter
2096/2001 COLEMAN CC Dismissed

Hemley L Marninwarntikura Fitzroys Womens Resource
Aboriginal Corp

2095/2001 COLEMAN CC Dismissed

Henderson G Eagle Aircraft Pty Ltd 225/2002 GREGOR C Discontinued
Henery GJ Joorook Ngarni Aboriginal Corporation 750/2001 GREGOR C Discontinued
Herandez JS Telefix Group 2273/2001 SMITH C Dismissed
Higgins M Mr Brian Marshall trading as Mazza Building

Services
1739/2001 GREGOR C Discontinued

Hill CIS Settlers Lifestyle Villages Pty Ltd 2249/2001 GREGOR C Discontinued
Hill TG Settlers Lifestyle Villages Pty Ltd 2250/2001 GREGOR C Discontinued
Hinkley ER Greenwaste Services 1548/2001 KENNER C Discontinued
Hirjee G A Goninan & Co Limited 1187/2001 BEECH SC Discontinued
Hobbs G Terry McCann, Whitby Falls Rehab Centre 142/2002 KENNER C Discontinued
Howe LD Marie Williamson 1112/2001 SMITH C Discontinued by

Leave
Howell JG Ausdrill (Limited) Kalgoorlie 153/2002 BEEAC SC Dismissed
Hutchens BS Harvey Fresh Pty Ltd 328/2002 GREGOR C Discontinued
Hyde GD Hypax Pty Ltd 1439/2001 GREGOR C Discontinued
Hyland A Bone Densitometry Australia Pty Ltd 1995/2001 BEECH SC Discontinued
Jackson LM Poolswest 2006/2001 GREGOR C Discontinued
Jeeves R Brett Martin Plastics Pty Ltd 1370/2001 BEECH SC Discontinued
Jennings L HP JDV Limited 2076/2001 SMITH C Discontinued
Jerovich NT Total Harbour Services Pty Ltd 1127/2001 GREGOR C Discontinued
Jolly AJ Ron Hodson & Vicki Haliday of Gallery 500 2150/2001 KENNER C Discontinued
Karnaus MK Tycraft t/a Cocos Clams 516/2002 KENNER C Discontinued
Kasteel P Dicandilo and Sons 1645/2001 GREGOR C Discontinued
Keeble TN Allsorts Trading P/L t/as McDonalds Mandurah 307/2002 KENNER C Discontinued
Kent GF Ausmic Pest Control (Mandurah) 529/2001 COLEMAN CC Dismissed
Kitchin N Dewson's Cooloongup 238/2002 GREGOR C Discontinued
Kollios C Drake International 1915/2001 WOOD C Discontinued
Koval N Hamlet Furnishing 1338/2001 SMITH C Dismissed
Lau A Blue Moon Ships Pty Ltd 3/2001 GREGOR C Discontinued
Leaupepe DL Restaurant Sphinx 24/2002 SCOTT C Discontinued
Leicester BA Swan Taxis Co-Operative Ltd 129/2002 KENNER C Discontinued
Lill SR Anaconda Nickel Limited 2347/2001 WOOD C Discontinued
Lin D Klinger Ltd 146/2002 HARRISON C Discontinued
Loader B Artifex Australia 125/2002 BEECH SC Dismissed
Lulofs DS WMC Resources Ltd 2266/2001 GREGOR C Dismissed
Luxford LM Brambles Western Australia 158/2002 GREGOR C Order Issued



1096 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Applicant Respondent Number Commissioner Result
MacFarlane MA Bed, Bath N� Table Pty Ltd 110/2002 SMITH C Dismissed for want

of jurisdiction
Maher K SMS Management & Technology Limited & Method

and Madness Pty Ltd
1773/2001 KENNER C Discontinued

Maisey GR Ngaanyatjarra Council (Aboriginal Corporation) &
Others

402/2002 KENNER C Discontinued

Mander MSJA The Australian Montessori Society (Inc) 93/2002 BEECH SC Discontinued
Marafioti S Aranmore Catholic College 2259/2001 KENNER C Discontinued
Maszkowski R Scitech Discovery Centre 536/2002 KENNER C Discontinued
McCann V Fleetcare 2216/2001 KENNER C Discontinued
McKay PH Divor Pty Ltd trading as Jutland Park 460/2002 COLEMAN CC Discontinued
Meaden AR Resource Systems & Services Attn: Mr Wayne Hovell 421/2002 HARRISON C Discontinued
Mikovietz CM Difam (WA) Pty Ltd t/a Harrietts Cafe 1899/2001 WOOD C Dismissed
Morris TJ Q-Mac Electronics Pty Ltd 1646/2001 KENNER C Discontinued
Murnane KIM Maurice O'Connor (Croissant Express) 273/2002 KENNER C Discontinued
Nairn N Lamonts Wine & Food 176/2002 KENNER C Discontinued
Nash CE SMS Management & Technology Limited & Method

and Madness Pty Ltd
1772/2001 KENNER C Discontinued

Nedeljkovic B City of Gosnells 1870/2001 KENNER C Discontinued
Nicholaidis KM West Bins/West Tip Waste Control 99/2002 HARRISON C Withdrawn by

Leave
O'Dea KM Mr E.J. Lewis Prop. and Mr Russel Crew 92/2002 BEECH SC Discontinued
O'Neill-Burnett J Koala Self Storage Pty Ltd 2029/2001 COLEMAN CC Dismissed
Oxenham FS Carnarvon Aboriginal Corporation Community

Development Employment Program
2092/2001 COLEMAN CC Dismissed

Parker IA Sunlife Pty Ltd t/a Combined Metal Industries 1799/2001 GREGOR C Discontinued
Pavne S M/M Marchioli T/a Skypark Valet Parking 863/2001 SMITH C Discontinued by

Leave
Peek L Western Hearing Services Pty Ltd (ABN 52 009 417

485)
250/2002 HARRISON C Discontinued

Pflaum JM Kathleen Verrier, Rockingham Veterinary Clinic 32/2002 BEECH SC Discontinued
Philippkowski R South-East Metropolitan College of Tafe 25/2002 BEECH SC Discontinued
Pickett AG Guardian Homes Pty Ltd 44/2002 WOOD C Dismissed
Pihema AJ BGC Contracting Pty Ltd 315/2002 WOOD C Discontinued
Porter JL Outram Investments P/L T/as Picnicks Garden

Restaurant
101/2002 BEECH SC Discontinued

Pree CL Tender Care 1666/2001 KENNER C Dismissed
Rakich SL Vice Chancellor, University of Western Australia 2321/2001 SCOTT C Discontinued
Redgrave SM Annie Cai T/A 300 International 203/2002 BEECH SC Dismissed
Rich DJ Renewable Investments Limited 140/2002 HARRISON C Discontinued
Richards SP Stockman Paper Merchants 1106/2001 BEECH SC Discontinued
Richardson D Austal Ships Ltd 1636/2001 SMITH C Dismissed
Rivers EM Waringarri Media Aboriginal Corporation 408/2001 COLEMAN CC Dismissed
Robertson KH Silver Dollar Restaurant 1457/2001 COLEMAN CC Dismissed
Robertson KM Schering-Plough Pty Ltd 2299/2001 BEECH SC Discontinued
Robinson JM Future Skills Pty Ltd 617/2000 COLEMAN CC Dismissed
Searles LJ Skipper Trucks 2009/2001 SCOTT C Discontinued
Semmens D Esmeralda Exploration Ltd 1785/2001 BEECH SC Discontinued
Silich RJ Alps Promotions 216/2002 KENNER C Discontinued
Sliskovic M Pine Sales Pty Ltd 411/2002 KENNER C Discontinued
Smart Z Transfield Services BHP HBI Contract 757/2001 COLEMAN CC Dismissed
Stankovic M Bruce and Viv Ellis Family Trust ABN 11218436694,

and Richmere Holdings Pty Ltd ACN 062909166
Trading as Meltham Motors Car Craft

2165/2001 KENNER C Discontinued

Summerbell EG Eric Linsay Wake a/f Wake Music Centre 5/2002 SCOTT C Discontinued
Tonkin HT Gemstone Holdings Pty Ltd trading as OCKERBY

R/E
2339/2001 SCOTT C Discontinued

Tullio D Cape Hotel Pty Ltd 1754/2001 SMITH C Discontinued by
Leave
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Applicant Respondent Number Commissioner Result
Ussher IJ David Price Clows Top Farm 1933/2001 SMITH C Dismissed
Van Den Berg T Bunnings Building Supplies Pty Ltd 1620/2001 KENNER C Discontinued
Van Dort HM Rodet Gourmande Pty Ltd 131/2002 KENNER C Discontinued
Vaughan ND Sapphire Solutions (Creative Sapphire Trading As) 495/2002 GREGOR C Discontinued
Veld L Stephanie Robson and Jill Hancock (Showgrounds

Equestiran Centre)
245/2002 BEECH SC Discontinued

Walker J In Focus Accounting t/as In Focus Accounting
formerly named G F Saggers & Associates Pty Ltd

1874/2001 SMITH C Order Issued

Wallace R Perth Expo Hire & Furniture Group 341/2002 SMITH C Discontinued by
Leave

Walsh CJ Car Park Management Pty Ltd 1635/2001 WOOD C Discontinued
Ward BJ R & JK Petroleum 159/2002 HARRISON C Discontinued
Watson RJ BGC Roofing 2272/2001 COLEMAN CC Dismissed
Wells GG Mr John Reyburn trading as Nicholson Clement

Solicitors
226/2001 BEECH SC Dismissed

Wilkins SN Drake Australia Pty Ltd 1789/2001 BEECH SC Discontinued
Wilson R Coventry Group Ltd 1642/2001 SMITH C Discontinued
Woodroffe F Controlled Sprinkler Supplies Pty Ltd 161/2002 HARRISON C Discontinued
Wright P Panic Ale Pty Ltd T/As Bayline Ceilings 303/2002 GREGOR C Discontinued
Zammit J Universal Tracking Systems Pty Ltd T/A Uts

Geophysics
26/2002 SMITH C Discontinued

Zubrinich KF Auto Classic WA Pty Ltd 12/2002 GREGOR C Order Issued

CONFERENCES—Matters arising out of—
2002 WAIRC 05578

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ARGYLE DIAMOND MINES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. C 196 OF 2001, C 197 OF 2001
CITATION NO. 2002 WAIRC 05578
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr D Hicks on behalf of the AFMEPKIU

Mr J Murie on behalf of the CEPU
Mr M Llewellyn on behalf of the AWU

Respondent Mr R Allen of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Hicks on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch, Mr J Murie on behalf of the Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and Mr M Llewellyn on
behalf of the Australian Workers� Union, West Australian Branch, Industrial Union of Workers and Mr R Allen of counsel on behalf
of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Australian Workers� Union, West Australian Branch, Industrial Union of Workers be and is hereby joined as
an applicant to the herein application.

(Sgd.) S. K. KENNER,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05580
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ARGYLE DIAMOND MINES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 14 MAY 2002
FILE NO/S. C 82 OF 2002
CITATION NO. 2002 WAIRC 05580
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr D Hicks on behalf of the AFMEPKIU

Mr M Llewellyn on behalf of the AWU
Respondent Mr R Allen of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Hicks on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch and Mr M Llewellyn on behalf of the Australian Workers� Union, West Australian Branch,
Industrial Union of Workers and Mr R Allen of counsel on behalf of the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Australian Workers� Union, West Australian Branch, Industrial Union of Workers be and is hereby joined as
an applicant to the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05655
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
CS MAINTENANCE PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 30 MAY 2002
FILE NO. C 21 OF 2002
CITATION NO. 2002 WAIRC 05655
_________________________________________________________________________________________________________

Result Referred for Hearing
_________________________________________________________________________________________________________

Order
WHEREAS on 30 May the Commission conducted a For Mention hearing regarding the referral of the matter for hearing and
determination arising out of Section 44 proceedings; and
WHEREAS at the hearing the Commission having heard from Counsel for the applicant and there being no appearance from the
respondent, ordered that the parties enter into private discussions and to advise the Commission within 28 days the outcome of
those discussions in writing and also decided to refer the matter to hearing and for that purpose will issue a Memorandum for
Hearing and Determination.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT
1. The parties enter into private discussions and to advise the Commission within 28 days the outcome of those

discussions in writing.
2. The dispute be referred for hearing and determination.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05527
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 10 MAY 2002
FILE NO. C 254 OF 2001
CITATION NO. 2002 WAIRC 05527
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr S. Smith
Respondent Mr N. Cinquina
_________________________________________________________________________________________________________

Order
WHEREAS the Commission convened a conference of the parties in this matter and was informed that an agreement had been
reached that the Department of Justice would advise prison officers employed pursuant to a 3-year fixed term contract at least three
months prior to the expiry of that contract whether or not they, or any of them, would be offered a permanent placement at the
expiry of their contract;
AND WHEREAS the Commission has been informed that in the case of a certain number of those prison officers this has not
occurred;
AND WHEREAS the Commission considers it fair and just that an Order now issue extending the expiry date of the fixed term
contracts of those prison officers such that the fixed term contracts will in each case expire three months from the date of the advice
to each of them from the Department of Justice whether or not they will be offered a permanent placement at the expiry of their
contract;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order �

(1) THAT the expiry dates of the 3-year fixed term contracts of employment between the Hon Attorney General and the
prison officers named in Schedule A attached hereto and signed by me for identification be in each case extended
such that the fixed term contracts will expire three months from the date that each of them receives the advice from
the Department of Justice whether or not they will be offered a permanent placement at the expiry of their fixed term
contract.

(2) This Order shall not otherwise alter any condition of employment of the prison officers listed in the attached
schedule nor carry any implication regarding possible permanent employment within the Hon Attorney General.

(3) THAT for the purposes of this Order the Department of Justice�s advice to each of the prison officers listed in the
attached schedule shall�
(a) be in writing to each prison officer; and
(b) have attached to it a copy of this Order.

(4) THAT liberty is reserved to the parties to apply to vary or cancel this Order upon written notification to the
Commission with a copy to the other party.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

_________

SCHEDULE A
1. Airey Stephen
2. Ayers Ursula
3. Campbell Pauline
4. Cashman Liam
5. Chadwick Brian
6. Crosby Darryl
7. Curtis Gavin
8. Fordham Anthony
9. Johnston Sean
10. McGregor John
11. Murray John
12. Priestley Gary
13. Reynolds Mark
14. Secreve Donna
15. Suzan Anita

____________________
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2002 WAIRC 05598
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HON. ATTORNEY GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 17 MAY 2002
FILE NO. C 103 OF 2002
CITATION NO. 2002 WAIRC 05598
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr N. Cinquina, Mr M. Cardy, Mr T. Connolly, Mr J. Dunstan.
Respondent Mr P. Momber (of counsel).
_________________________________________________________________________________________________________

Order
WHEREAS on 16 May 2002 the Honourable Attorney General applied for a conference pursuant to s.44 of the Industrial Relations
Act, 1979;
AND WHEREAS the Commission convened a conference on 17 May 2002 and was informed by the Department of Justice that
members of the Western Australian Prison Officers� Union of Workers at Albany Prison are to take industrial action commencing at
the night shift on this day; that members of the Western Australian Prison Officers� Union of Workers at Kalgoorlie Prison are to
take industrial action at 7.00 pm on this day and that commencing at the night shift on this day there is to be Statewide industrial
action on succeeding night shifts by members of the Western Australian Prison Officers� Union of Workers;
AND WHEREAS the Commission has been informed by the Department of Justice that the Western Australian Prison Officers�
Union of Workers has not followed the provisions of Clause 38 Dispute Settlement Procedure of the Gaol Officers� Award 1998;
AND WHEREAS the representative of the Western Australian Prison Officers� Union of Workers has informed the Commission
that he has no instructions to respond;
AND WHEREAS the Commission is therefore of the view that a strike is occurring which constitutes a breach of Clause
38 Dispute Settlement Procedure of the Gaol Officers� Award 1998, being an award to which the Western Australian Prison
Officers� Union of Workers is a party;
NOW THEREFORE I, Commissioner of the Western Australian Industrial Relations Commission, pursuant to sections 44(5b) and
(5c) of that Act hereby ORDER:

1. THAT the Western Australian Prison Officers� Union of Workers and its members ensure that normal work
resumes immediately in all prisons.

2. THAT either party have liberty to apply on 24 hours� notice to vary or cancel this Order.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05603

IN THE MATTER OF AN AMENDMENT TO ORDER CR 127/1997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN GOVERNMENT RAILWAYS COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST
AUSTRALIAN BRANCH, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN
BRANCH, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 20 MAY 2002
FILE NO/S. CR 53 OF 2002
CITATION NO. 2002 WAIRC 05603
_________________________________________________________________________________________________________

Result Order CR 180 of 1998 cancelled and Order CR 127 of 1997 varied.
Representation
Applicant Ms J Hayman
Respondents Mr R Wells
_________________________________________________________________________________________________________
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Order
HAVING heard Ms J Hayman on behalf of the Western Australian Government Railways Commission (�the Applicant�) and
Mr R Wells on behalf of The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch, the
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch and The Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers � Western Australian Branch (�the Respondents�); and
WHERAS the Applicant seeks an Order amending Order CR 127 of 1997 between the Australian Railways Union of Workers,
West Australian Branch and the Western Australian Government Railways Commission and an Order that Order CR 180 of
1998 be cancelled; and
WHEREAS the Commission referred this matter for hearing and determination under s.44 of the Industrial Relations Act
1979 (�the Act�); and
WHEREAS the Respondents consent to an Order being made in the terms sought by the Applicant; and
WHEREAS the Commission is satisfied that the Order sought complies with and was contemplated by the Commission in its
decision in 77 WAIG 2806; and
PURSUANT to the powers conferred on it under the Act, the Commission hereby Orders�

(1) THAT Order CR 180 of 1998 be and is hereby cancelled.
(2) THAT Order CR 127 of 1997 be varied in accordance with the following schedule and that such variation shall have

effect from the beginning of the first pay period commencing on or after 20 May 2002.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

SCHEDULE
(1) Clauses 1., 2., 3. and 4. be deleted and insert in lieu thereof�

1. In this Order�
(a) �employee� means an employee of the Western Australian Government Railways Commission who is or

is eligible to be a member of The Australian Rail, Tram and Bus Industry Union of Employees, West
Australian Branch, the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and The
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers � Western
Australian Branch.

(b) �former employee� means a person who at the time of termination of his or her employment with the
Western Australian Government Railways Commission�
(i) was or was eligible to be a member of The Australian Road, Tram and Bus Industry Union of

Employees, West Australian Branch, the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical
Division, WA Branch and The Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers � Western Australian Branch.

(ii) had an entitlement to travel pass arrangements as part of his or her conditions of employment which
were to take effect after the termination of employment.

2. Interstate Travel Pass arrangements are to apply as if they were not removed, subject to the following
provisions:-
(a) The Western Australian Government Railways Commission shall provide an amount of $17,000 per

month for the payment of interstate travel passes. Such amount may vary from month to month, but shall
average $17,000 per month over each period of 12 months.

(b) Applications for interstate travel passes may be made by employees and by former employees of the
Western Australian Government Railways Commission.

(c) Where the granting of applications for travel passes made in accordance with paragraph (b) would cost
significantly greater than $17,000 in any month, the Western Australian Government Railways
Commission may conduct a ballot of all applications to select those applications be granted.

3. An employee or former employee who applies for an interstate travel pass, and subsequently cancels any
portion of their interstate rail travel will be solely responsible for any charges imposed by the rail operator, and
will be required to repay the monies provided by the Western Australian Government Railways Commission for
the interstate travel pass.

4. An employee who is employed by the Western Australian Government Railways Commission after the date of
this Order will have no entitlement to an interstate travel pass.

____________________
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2002 WAIRC 05509
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO. CR 265 OF 2001
CITATION NO. 2002 WAIRC 05509
_________________________________________________________________________________________________________

Result Finding of unfair dismissal; compensation awarded
Claim for outstanding entitlements dismissed

Representation
Applicant Mr M Llewellyn
Respondent Mr D Ruthven
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application pursuant to section 44 of the Industrial Relations Act 1979 (�The Act�). The terms of the Memorandum
of Matters for Hearing and Determination are�

THE APPLICANT
1. Goldfields Contractors employed both Ian Liddlelow and Gary Miller on a casual basis for a three-month

probation period.
2. Both employees were not paid the full entitlements for the final week that they worked for Goldfields

Contractors. The Union seeks orders that the employer pay the balance of the entitlements.
3. Both employees were subsequently terminated on Wednesday 24 October 2001 with no reason provided. The

Union seeks orders that the employees were unfairly dismissed and compensation to the end of the probationary
period.

THE RESPONDENT
The respondent opposes the claim.

2 The applicant claims that its members, Mr Millar and Mr Liddelow, were placed on a three month probationary contract and
dismissed without warning or cause. The applicant seeks the balance of the contract in compensation and claims certain denied
contractual benefits relating to the final week of work. The applicant says alternatively that there was a contract formed in
relation to commencement at the Mandurah job for a 3 month fixed term contract but agrees that this argument falls away as
both members found work within the probationary period. This later claim is also not part of the matter referred for hearing.

3 Both men were initially employed at the Kinross site doing earthworks and were shifted to the Butler site and then to
Mandurah. Evidence for the applicant was given by both men and for the respondent by Mr Larratt, the Personnel officer. Mr
Millar and Mr Liddelow commenced employment on 17 September 2001 for a 3 month period. That period would seemingly
then conclude on 16 December 2001. Their terminations were effected on Wednesday, 24 October 2001.

4 The respondent says the services of Mr Millar and Mr Liddelow were terminated because employees from other sites, who
were permanent employees, on lesser rates of pay, had to be placed, hence displacing Mr Millar and Mr Liddelow who were on
casual part-time employment of $17.08 per hour.

5 Mr Gary Millar says he was employed with the respondent as a mobile plant operator from 17 September 2001 until the
termination date. He was employed by Mr Dennis Larratt and worked primarily on scrapers. He says that Mr Larratt advised
him on filling out the application form [Exhibit GNM1] that there would be 3 months work and if both parties were happy with
each other then he would be employed permanently. He commenced work at a sub-division called Kinross, north of Perth. He
worked there for approximately 10 days and moved to another subdivision in Butler. He worked there for approximately two
or three weeks and then one day, at lunch time, the superintendent advised the leading hand to pick the two operators he
wanted to go to Mandurah and for them to pick the best two scrapers. He says he was advised there would be 3 months work at
Mandurah. He says Mr Mick Sinclair, the leading hand picked Mr Liddelow and himself because they travelled together to
jobs and were pretty good at their jobs. He says he did a day of work at Mandurah including a full induction for Work
Superstructure (the main contractor). He was sent home and that night received a telephone call from Mr Larratt to advise him
that his services were no longer required. He was not initially given a reason however, in a subsequent telephone conversation
he was advised that there was no further work. Mr Millar says his dismissal just prior to Christmas caused him considerable
financial and personal strain. Mr Millar says he next got employment with Simto Australia on 20 December 2001 and was paid
approximately $1000 net per week. Mr Millar says he was terminated on a Wednesday, that date being 24 October 2001.

6 Mr Ian Liddelow says that he started with Simto Australia on 10 November 2001 or thereabouts, prior to that he was employed
by the respondent. He says he was employed by Mr Dennis Larratt on 17 September 2001 for 3 months as a casual and at the
end of that time if you were good enough, or if they liked you and you wanted to stay, you were on full time. He started work
at the sub-division in Kinross. Up until 5 October 2001 he had not been paid for travel. He was told that his hourly rate
included the travel allowance. Past that point the allowance was paid and the amount was $10.10. Mr Liddelow went from the
Kinross job to the Butler sub-division and he was later advised by Mr Mick Sinclair to go to Mandurah and to pick the best
machines. He says the first day at Mandurah was too wet to work and he was sent back to the Butler sub-division to finish the
day. During his employment he asked the respondent for a letter to state how long he would be employed and what his
employment position was so he could use that for the purchase of a house. He did ask whether he would go on permanent
position and was rejected.

7 Mr Liddelow says that the machine he operated at Mandurah was not up to the job. He says the main supervisor Mr Dave
Kurnow was upset at the quality of the work. He says Mr Kurnow advised him that he was useless and to get on another
machine. The second machine was stuck in first gear and hence was a continuing annoyance.
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8 At Mandurah Mr Liddelow underwent a site induction and whilst at lunch was told that he was not required for the rest of the
day. He went home and Mr Larratt later telephoned and informed his wife that his services were no longer required.

9 Mr Liddelow says that in his last week, 6 ½ hours overtime was not paid on the Saturday. To his knowledge he has not
received that money. The pay slip that is marked �by cheque� as marked by Mr Liddelow, was an amount that was never
received by Mr Liddelow [Exhibit IRL 3].

10 Mr Liddelow went to see Mr Larratt after his termination to solicit a reason for his dismissal. He says Mr Larratt indicated that
he had 6 or 7 warnings and in the same conversation that there was no work and it was last on first off basis. Mr Liddelow says
that he picked up work with Simto about a month after his termination and received $800 to $900 clear per week.

11 Under cross-examination Mr Liddelow says that Mr Larratt had indicated that he was to be employed for 3 months. Mr
Liddelow says there was plenty of work to be done at Mandurah.

12 Mr Larratt says that Mr Liddelow and Mr Millar were put on a part time hourly rate of $17.08. They were put on for a specific
job at Kinross and their contract was to go for 3 to 4 weeks. He says they did not have any guarantee of further work after that.
He did not mention anything about the probationary period to them. Their rate of pay was written in their contract. When the
applicant�s two members were terminated Mr Larratt says there was no work for them as the Butler sub-division was finishing
and the company had to relocate those employees elsewhere.

13 Under cross-examination Mr Larratt says that the probationary period on the application form did not apply to the applicant�s
members as they were both not employed full time. He says it was explained to them that there was 3 months work at Kinross
and that is why they were put on the casual rate. He later sought to correct this answer.

14 Mr Larratt says he thought they were employed at Kinross for about 3 weeks and believes that they did go to the Butler job for
a day but he does not know about that move. Mr Larratt says it was up to the supervisor on the job (ie Mr Kurnow) as to what
personnel was needed on the job and where. Mr Larratt says that Mr Kurnow made the decision for the applicant�s two
members to go to Mandurah and the Mandurah job was to last about 3 months.

15 Mr Larratt says that every employee signs up for a probationary period. The purpose being that if work increases and long term
work opens up, then the employee is put on as permanent. This saves the company the extra paperwork of having to bring
people back and resign documents. Mr Larratt does not know of any comment regarding 3 months work at Mandurah and does
not know whether he said there were 6 or 7 warnings; that was a matter between Mr Liddelow and Mr Kurnow. He says he
thinks a warning or two was mentioned in the conversation after termination. Mr Larratt says that Mr Millar and Mr Liddelow
were due 8 hours notice and he hopes they were paid that.

16 The evidence of Mr Larratt was so inconsistent as to be unreliable. If his evidence were to be relied upon, it in fact goes to
substantiate some of the claims made on behalf of the applicant�s members. He indicated directly under cross examination that
Mr Millar and Mr Liddelow were given 3 months employment and then unconvincingly sought to correct this. On that basis
alone, but certainly in addition to that, on the basis of viewing Mr Millar�s and Mr Liddelow�s evidence which is, as Mr
Llewellyn says, largely uncontested, I would prefer the evidence of Mr Millar and Mr Liddelow.

17 The evidence of Mr Millar and Mr Liddelow as to their period of employment is bolstered by the letter from the Payroll Clerk,
Ms Wendy Figueron [Exhibit IRL2] and the application form of Mr Millar [Exhibit GNM1] and Mr Liddelow [Exhibit IRL5]
which Mr Larratt says is standard for employees to sign. The letter [Exhibit IRL2] refers to Mr Liddelow being employed as a
casual on three months probation with an average wage as at 10 October 2001 of $827.24 per week. The application form
stipulates that the applicant accepts a three month probation period with a notice period of 8 hours for termination of
employment during the probationary period due to unsatisfactory work performance, incompetence, malpractice or
misconduct.

18 The initial evidence of Mr Larratt under cross examination was that the contracts for Mr Millar and Mr Liddelow were for
three months. Albeit this evidence changed somewhat. Coupled with the documents to which I have just referred its seems
more probable that Mr Millar and Mr Liddelow signed on for the promise of three months work, under probation, with a view
to further employment should they succeed, and I so find. They were paid casual rates of pay during this time.

19 The evidence concerning the Mandurah job was that effectively it would take three months. I do not consider this evidence
goes to support an additional or changed contract for three months at that point in time. Mr Millar and Mr Liddelow had simply
to move site as they had before.

20 Probationary employment is not treated the same as full-time employment. Mr Llewellyn for the applicant acknowledges that
and refers to Ben Thomas Carroll v Bulong Operations Pty Ltd 80 WAIG 5637.

21 The evidence is that Mr Millar and Mr Liddelow were shifted to Mandurah and shortly thereafter were dismissed. This
occurred due to other employees taking their jobs. It occurred without warning, without reasons given and without any
concerns having been expressed previously about performance. The incident with the supervisor, Mr Kurnow, is of no
relevance in my view.

22 The test to be applied is that expressed in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 as to whether Mr Millar and Mr Liddelow were
given a fair go in the dismissal. They were not afforded a fair go. They were dismissed at short notice having moved to
Mandurah and expecting continued employment. They were not given adequate reasons either. I find their dismissals to be
unfair.

23 Reinstatement is not practicable. The contract would have ended by now. Both men have mitigated their loss. The period they
are entitled to in compensation in my view is the remainder of the probationary period (Ben Thomas Carroll v Bulong
Operations Pty Ltd 80 WAIG 5637).

24 For Mr Millar this was from 25 October to 16 December 2001(ie 7.5 weeks). For Mr Liddelow this period was from
25 October 2001 to 9 November 2001. He had commenced work with Simto on his own evidence on 10 November 2001 or
thereabouts, and no continuing loss having been argued or apparent. The difficulty I have is the weekly figure to be used for
calculating compensation. The only evidence I have of pay rates for Mr Liddelow is [Exhibit IRL2] (ie $827.24 per week) and
[Exhibit IRL1]. The later includes pay advice for the weeks of 5, 12 and 19 October 2001 of $815.64, $1012.81 and
$917.05 respectively. This is during the later part of his employment with Goldfields Contractors. I consider that the
appropriate weekly earnings figure to use is the average of these three pay advices, ie $915.18 per week gross.

25 I have not taken any account of the material forwarded to the Commission after the hearing which is not in evidence before me.
The added difficulty that I have is the lack of evidence as to earnings of Mr Millar at Goldfields Contractors. Mr Llewellyn
invites the Commission to find that Mr Millar was paid at a rate equivalent to Mr Liddelow as the evidence uncontested is that
they travelled to the same job together and worked on the same jobs. This is the approach I will adopt and find that it is
probable that Mr Millar and Mr Liddelow were paid the same weekly earnings. Therefore the compensation due to Mr Millar is
$915.18 by 7.5 weeks, ie $6,863.85. The compensation due to Mr Liddelow is $915.18 by 2.34 weeks, ie $2,141.52. These are
gross figures less any taxation payable to the Commissioner of Taxation.



1104 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

26 I go next to the question of point 2 of the schedule being a contractual benefits claim. There is no evidence in respect of Mr
Millar to award such a claim. In respect of Mr Liddelow I have some concern about the scant evidence before me. Mr
Liddelow says that he marked the payslips [Exhibit IRL3] querying payments not made. He says 6.5 hours of overtime on a
Saturday was not paid, but that it got all very confusing when he was receiving his pay advice. He says also that he did not
receive a payment of $131.64 that appears on the pay advice of 2 November 2001 as being paid by cheque. He has written on
the pay advice �none of this makes any sense to me AT ALL�. There are also other hours written on the pay advice, ie. �not in
pay�. Mr Liddelow was challenged on this evidence but the respondent, who was unrepresented, could take the matter no
further in his view without a record of the timesheets. I am conscious that the respondent was not represented, but more
particularly I consider the claim for contractual benefits to be vague and not properly supported by the evidence given. I find
that the applicant has not discharged the onus to prove the claim and I would dismiss the contractual benefits claim for Mr
Millar and Mr Liddelow.

27 An order will issue for the payment of compensation to Mr Millar and Mr Liddelow. A further issue that may arise at the
Speaking to the Minutes is who the order should be made against. Mr Ruthven says that Mr Millar and Mr Liddelow were paid
by Delcala Nominees Pty Ltd and worked for Goldfields Contractors. The application was against Goldfields Contractors and
this distinction was raised at hearing but not resolved.

_________

2002 WAIRC 05615
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
DELCALA NOMINEES PTY LTD TRADING AS GOLDFIELDS CONTRACTORS,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 22 MAY 2002
FILE NO. CR 265 OF 2001
CITATION NO. 2002 WAIRC 05615
_________________________________________________________________________________________________________

Result Finding of unfair dismissal; compensation awarded
Claim for outstanding entitlements dismissed

Representation
Applicant Mr M Llewellyn
Respondent Mr M Morgan of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr M Morgan of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant�s members, Mr Ian Liddelow and Mr Gary Millar, were dismissed unfairly by the
respondent on 24 October 2001; and

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $2,141.52 to Mr

Ian Liddelow and the amount of $6,863.85 to Mr Gary Millar, less any taxation that may be payable to the
Commissioner of Taxation.

(4) ORDERS that the claim for a denied contractual entitlement be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05564
ALLEGED UNFAIR DISMISSAL

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
METRO SHEARS , RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 14 MAY 2002
FILE NO. CR 287 OF 2000
CITATION NO. 2002 WAIRC 05564
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Mr M Llewellyn
Respondent Mr P Brunner of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 44 of the Industrial Relations Act, 1979 (�the Act�). The applicant union the

Australian Workers Union (AWU), in an application filed on 30 October 2000 alleged that their member Mr James Federici
was employed as a shearer by Mr Wayne Carter (trading as Shearbody) and Mr Leo Cattalini (trading as Metro Shears) since
April 1999. The employment was said to be on a piecework basis (ie paid per sheep) and on an ongoing basis while the work
of shearing was available. The application alleged that the respondents terminated the employment of Mrs C Federici (spouse
of Mr James Federici) and since that time the respondents had not offered ongoing employment to Mr Federici when work was
available. The applicant sought to re-establish his ongoing employment.

2 The operation of the employers extended to a number of shearing contracts in the metropolitan area. At hearing it was agreed
that the employer was Metro Shears. Metro Shears acted as a contractor for the supply of shearers to Shearbody. The main
contract being the shearing of sheep at the Baldivis sheds for live sheep export. Whilst Mr Cattalini supplied shearers to work
at Shearbody�s operation, it was Mr Wayne Carter, not Mr Cattalini, who typically rang the shearers and organised the work.
Individual tallies of sheep were kept by each shearer and Mr Cattalini paid them at a piece rate per sheep. The terms and
conditions of employment were as per the Western Australian Shearing Contractors Award 1993.

3 The history to the application is as follows. The applicant says that Mr Federici commenced employment with the respondent
in March 1999 and worked consistently for him, except for a period of injury and rehabilitation, until an incident in September
2000 which involved Mrs Federici and Mr Carter. Mrs Federici, a wool classer, was employed by Mr Wayne Carter at the
Baldivis and Stirling yards. On 20 September 2000 Mrs Federici�s services were terminated and she made an application to the
Western Australian Industrial Relations Commission alleging unfair dismissal. Following that the applicant says there were
12 working days between 24 September and the end of October 2000 where Mr Federici would normally have worked as per
his ranking amongst the shearing workforce and he was excluded from work. The applicant says that the mode of operation
was that Mr Carter would contact Mr Federici when he was required for work. The work was not regular as it relied on a
shipment of sheep being required. The applicant alleges that the employer would contact shearers in order of ranking until the
required number of shearers were obtained for such work. The applicant claims that Mr Federici was excluded from working
due to the industrial dispute arising between Mr Carter and Mrs Federici. Due to the lack of work being offered Mr Federici
approached his union and hence the union applied for a conference under s44 of the Act.

4 A conference was held before the Commission on 9 November 2000. A further conference was held on 19 December 2000. At
this conference the employer acceded to Mr Federici�s ranking being number 12 on the shearing list. In other words if
12 shearers were required for a job then Mr Federici would be offered work. There was some disagreement about whether
shearers were engaged in groups of 3, but this issue is not relevant for the hearing and determination of the dispute. Mr
Federici agreed that he was willing and available for work at the Stirling and Baldivis yards and if at any stage he was
unavailable for work he would notify the employer. The employer likewise agreed that as far as possible they would seek to
give Mr Federici 24 hours notice of him being required for work. It is common ground that work was offered to Mr Federici,
[Exhibits JFF5 and LSC3] in the periods following the original conference and prior to the last conference in April 2001. On
2 April 2001 a third conference was convened and the dispute being whether there was work available for 12 shearers and
whether Mr Federici had not been offered such work on each occasion. The parties disagreed on the facts and the respondent
was to provide shearing tally records to the applicant to clarify the work available and the matter was to be discussed between
the parties, to seek a resolution. The applicant was instructed to specify the claim.

5 The matter was not resolved and the applicant later sought for the matter to be heard. The parties agreed on the Memorandum
of Matters for Hearing and Determination, and the matter was referred on 8 August 2001 in the following terms�

�THE APPLICANT
The applicant union alleges that their member, Mr Jim Federici, has been unfairly excluded by the actions of Mr Wayne
Carter from the shearing workforce.
The union claims this to be harsh and unfair in the circumstances.
The union seeks compensation for the alleged unfair dismissal.
THE RESPONDENT
The respondent opposes this claim.�

6 The matter was listed for hearing on 16 November 2001. The applicant, by letter dated 10 October 2001 sought the hearing to
be adjourned on the basis that Mr Federici was seeking employment interstate and due to the seasonal nature of the
employment he would be seriously disadvantaged if he had to attend the hearing at that time. The respondent had no objection
to the adjournment but proposed that the applicant discontinue the application on the basis that Mr Federici was seeking
employment elsewhere and hence not excluded from employment with the respondent. The matter was then listed for hearing
on 21 January 2002. The respondent sought the matter to be dealt with in conference prior to the hearing. A conference was
convened, was unsuccessful and the matter was part heard that day and listed again for hearing on 15 March 2002.

7 This displays the lengthy history to this matter. The origin of the dispute arose from a conflict between Mrs Federici and Mr
Carter. Mr Federici was, subsequent to this and following conferences in the Commission, offered work and performed that
work at the Baldivis sheds. The issue at hearing then was a simple one, that is was Mr Federici, following the discussions
between the parties in April 2001, unfairly excluded from the shearing workforce of the respondent such as to mean that he
was dismissed harshly and unfairly. If this were found to be the case then the applicant sought compensation and not
reinstatement. It is common ground that Mr Federici did not work for Metro Shears after 1 April 2001.

8 Mrs Federici, the member�s wife, gave evidence that she worked for Mr Carter from December 1998 to September 2000 and
ran the Stirling shed for him. She said that if work was available then shearers were asked in ranked order and were usually
brought on three at a time. She said that at the conclusion of shearing a boatload of sheep, employees would be told roughly
when the next boat was due. The timing of boats could change and the work was irregular in that it could be 20 days in a row
and then nothing until enough work came in again.

9 Her evidence is that both Mr Federici and she were contractors for Metro Shears until July 2000. They then became
employees, but did not receive annual leave or sick leave. Both were free to work for other employers. She viewed Mr Carter
as her employer as he would contact them to come to work. She says that the employees on the respondent�s list do not go
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looking for any real work with another employer as they would not be available for work with Metro Shears and would then
miss out. Hence shearers tended to only pick up a day or two of work with another contractor.

10 Mr Krygsman, an AWU Organiser, gave evidence that [Exhibit RJK1] was a list of understandings reached between the parties
following a conference before the Commission. He says also that Mr Munns letter of 21 December 2000 [Exhibit RJK2]
outlined the agreement following on from the conference of 19 December 2000 and as per that letter Mr Carter would contact
Mr Federici if 12 or more shearers were required and offer him work. He says that was the normal way work was offered.

11 Mr Krygsman photocopied a bundle of work records from the respondent and produced a summary of the numbers of shearers
required at the Baldivis and Stirling sheds. In relation to [Exhibit RJK3] Mr Krygsman says that Mr Federici was excluded
from work prior to the initial conference, then gained some work and was not employed after 1 April 2001. The exhibit is to
demonstrate when 12 or more shearers were required and so when Mr Federici missed out on employment.

12 Mr Krygsman says Mr Federici was dismissed because he was excluded from work by not being offered work when 12 or
more shearers were required. He says that the onus was on the employer to contact Mr Federici and offer him work and on Mr
Federici to contact the respondent if he was unavailable for work. His evidence is that on 6 April 2001 he met Mr Munns, Mr
Carter and Mr Cattalini at Mr Cattalini�s premises where records were provided to him which he photocopied. Mr Carter
advised that he had attempted to contact Mr Federici without success and had left messages for him. Mr Krygsman had the
impression that the employer was concerned about communication with Mr Federici.

13 Mr Federici says that he commenced work at the Baldivis yards in March 1999. He was paid by Mr Cattalini but would be
contacted by Mr Carter to advise when work would commence. When he first started he was told he would be 12. The system
of work is that when a shearer starts with a contractor that relationship lasts until the shearer leaves or gets sacked. When work
is available the contractor rings to advise the shearer when to start, and in breaks from work the shearer is free to source work
elsewhere and will ring the contractor to touch base and let them know they are available.

14 Mr Carter was the one who offered work when the boats came in. The source of Mr Federici�s difficulties lay in a dispute
which Mr Carter had with Mrs Federici. Following that Mr Federici was not called in. He says he was returned to work only
after a conference in the Commission.

15 Mr Federici says that the work he undertook after 3 April 2001 at Peel was organised on the night of 1 April 2001. He says that
on 1 April Mr Cattalini did not let him know that there was ongoing work at Baldivis sheds. He exhibits JFF 4 an excerpt from
Farm Weekly to indicate that there was considerable work available with Metro Shears.

16 Mr Federici said his earnings are about $70,000 a year gross. Exhibit JFF3 indicates the work undertaken since April 2001. Mr
Federici says he picked up work in the bush and around the place. He also picked up some work scratching for scabby-mouth.

17 Mr Federici says that Mr Carter would call him as he was the contractor and that he would touch base with Mr Carter at times.
Mr Federici says there is no formal list of shearers but that you were given a ranking. Mr Federici says that neither Mr Carter
nor Mr Cattalini dismissed him but there were times when he rang up and he could not get work at the Baldivis yards. Early in
October 2000 Mr Federici removed his gear from Baldivis premises because his wife had advised him that he would not be
asked back again. In his view, Mr Carter was �beating around the bush�. In October 2000 if Mr Federici had been rung up he
would have made himself available even though he was working elsewhere.

18 Mr Federici says on 2 April 2001 he indicated that he would not be attending the meeting on 6 April 2001 as he would be
working elsewhere. He says that if a shearer was offered work at Baldivis and knocked it back then they would put that shearer
down in the ranking.

19 Under cross examination Mr Federici�s evidence as to his final conversation with Mr Carter is also as follows:
MR FEDERICI: I�m not sure whether anyone else was there.
MR BRUNNER: I put it to you that you had a discussion with Mr Carter that morning where he basically said, �Let�s just
call it quits. Stop the problems, and let�s just progress forward 5/50�, or words to that effect, �Smooth the issues over�. Is
that basically the conversation?---Yes.
All right. Was it, then - - okay. Perhaps if I - - he indicated that he wanted to forget what had happened?---Yes, he did.
And he indicated that you were both there to make money?---Yes.
And you shook hands on that?---Yes, we did.
And his words was something like, �Let�s do 50/50. I call you; you call me�?---No, I can�t recall that.
You don�t recall that?---No, I don�t.
So you don�t?---No.
Okay. That�s fine, if you can�t recall it. But you did shake hands?---Yeah, we did.
All right. Is your handshake your bond?---I thought about it after? and? said?, �Nah�, because he knew the shearing was
coming on and he was just trying to smooth things over, and that - - it was a conference? on the 2nd, I think. Yeah. I
thought, �No. I�ve put up with a lot down here�, you know.
All right?---And the backstabbing and that?.
All right. So, what did you then think?---Well, I - - you know, I have got a few principles too�
MR BRUNNER: All right?--- - - and I�m standing by them.
And what is that principle you�re standing by?---Well, I - - I wasn�t offered any work there. All those times around when
I needed work, I was never offered a job. The only time I was offered a job was when we come to conference. (Transcript
pg 121 � 122)

20 Mr Cattalini gave evidence that he had been a shearing contractor since September 1998. He has a contract with Shearbody and
with Dewars and he generally supplies shearers for those contracts. He has about 180 shearers and shed hands on his book. Mr
Cattalini says on 2 April 2001 Mr Federici indicated that he would not be available for work that week. Mr Carter generally
rings the shearers for the contract he has with Wellard Rural. Shearers are however employed by him, ie Metro Shears. He says
he does not have an obligation to find work for any shearer. He has never dismissed Mr Federici, or excluded him from his
workforce.

21 From Mr Cattalini�s evidence it is clear that Mr Carter does most of the organising of shearers albeit Mr Cattalini does some
organising and both are employers of shearers. Mr Cattalini says that shearers earn merit from making themselves available
and if they advise they are not available then they will not be rung. He says that Mr Carter had instructed him not to have Mrs
Federici on the site. Mr Carter chooses the shearers. He says shearers make themselves available by letting people know that
they are available. The ranking of shearers who get offered work is not stable and changes from time to time. Mr Cattalini says
that he left it open for Mr Federici to work at Baldivis. He did not contact him post the April conference.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1107

22 Mr Carter gave evidence that as a shearing contractor his main contract is with Wellard Rural Exports. He says there is no
definite pecking order when offering work. His evidence is�

�� people are advised roughly when a boat might be starting. If they all ring in, or keep in touch, and vice versa, there�s
a chance that they will be there on the next one.� (Transcript p.176).

In January or February 2000 Mr Carter engaged Mr Federici to fill in the spot around number 12. Mr Carter�s view is that
continuing employment depends on whether the work is available and the work quality is good and on other things, eg attitude.
Mr Carter says Mr Federici did not work at Baldivis shed during October but after October he worked up until 1 April for 90 to
94% of the time work was offered.

23 Mr Carter says on 1 April he had a conversation with Mr Federici at Baldivis and suggested they make a fresh start. He said
�I�ll ring you, you ring me� and Mr Federici replied �Yep�. They shook hands on it and Mr Carter had the impression that
Mr Federici was keen to get back to work and get on with it. At conference in the Commission the next day. Mr Carter thought
that Mr Federici was to be unavailable for the conference on the Friday, not that he was unavailable all week. This impression
differs from that of Mr Cattalini. He gave Mr Federici a telephone call and asked him to return the call. He advised him in the
message that work was available. Mr Carter says the meeting on Friday with Mr Krygsman and others boiled down to an issue
of Mr Federici not ringing and Mr Carter indicated that if Mr Federici made himself available there would be work. He says
Mr Krygsman acknowledged to him that he had said to Mr Federici that if you want a job you ring and keep ringing Mr Carter.
Mr Carter says the meeting was left with Mr Krygsman to get back to Mr Carter within one or two weeks after speaking to
Mr Federici. Mr Carter says he did not hear from Mr Krygsman or Mr Federici and assumed Mr Federici was not interested in
work.

24 The system of labour is well described by Mr Brian Petchell, a witness for the respondent. Mr Petchell, in my view gave a very
clear, honest and reliable account of how matters operated between parties for the shearing operation at the Baldivis sheds. Mr
Petchell is a shearer of some 33 years experience. He currently shears at Baldivis and when there is no work he seeks work
with other contractors. These contractors are contacts he has had in the industry for some time and he always seeks to give
priority to the Baldivis work as it is his main source of income.

25 Mr Petchell says that the Baldivis work is irregular. He usually gets a call from Mr Carter and if he has not heard for 4 or
5 days he will ring Mr Carter to ascertain what work is on. He has done this a few times. He says there is never an obligation
for him to be given work, he looks for alternative work himself and he can refuse work. He says there is no official ranking,
however there is unofficial list and it depends on the length of time worked there. He would expect priority over those who
have not been there as long as him. The availability of his work also depends on his commitment to making himself available
for the Baldivis contract and his availability at the time. Whether he continues to receive work also depends upon whether he
keeps up decent tallies for the times that he works.

26 Mr Petchell says there is never any written contract, it is simply a verbal agreement about when to work and he is paid a rate
per sheep. He does not receive any leave entitlements. He says if there are sufficient sheep he would usually be expected to be
contacted for Baldivis work. Baldivis work always has a deadline with a boat leaving. If he is away in the bush shearing and
comes back 2 or 3 days late, ie after the Baldivis job has started, he might have to wait until they put another shearer on. The
number of shearers employed depends on the number of sheep to be shorn and also how quickly they must get through those
sheep for the purposes of departure of the boat. Whilst there is nothing set with Mr Cattalini, Mr Petchell says that he would
expect to get work due to his long service with Mr Carter and Mr Cattalini.

27 I do not go to all of the evidence in determining this application. Credibility is not an issue arising from the hearing. I am
satisfied that each witness gave a faithful account of how they perceived matters and of what had occurred from their
perspective. I was however impressed by the evidence of Mr Petchell, he was the only witness not to be bound up in the course
of this dispute. He gave a clear and frank account of his employment relationship with Metro Shears and how Mr Cattalini and
Mr Carter operated. I would rely on his evidence in terms of understanding how the employment relationship operated.

28 It is clear from conference and made clear by the Commission at hearing that the parties agreed that Mr Federici was to have a
ranking of 12 applied to him for the shearing operation that was controlled by Mr Carter and Mr Cattalini. I say controlled
because Mr Cattalini was the employer, however, on a day to day basis Mr Carter was the main organiser of the labour. In
other words if Mr Federici was to be engaged on a particular day, typically Mr Carter was the person to contact him or vice
versa he was the person to be contacted. This later point is a point of contention between the parties. The point of contention is
not whether Mr Carter called the shots as opposed to Mr Cattalini, the evidence of Mr Cattalini himself is clear on that. The
contention is who should have called who when work was on.

29 The impression gained from Mr Petchell�s evidence is one of a fairly regular employment relationship between Mr Petchell
and Mr Cattalini, and seemingly for other shearers as well, albeit there is no guarantee of ongoing work. The relationship is
one where an informal list or ranking applies based on treatment, good work, availability and length of time on the job. Whilst
there are no guarantees of work Mr Petchell would expect to be given work depending on the number of sheep to be shorn.
Typically Mr Petchell is contactable for work, and contacted by Mr Carter. If that does not happen he tends to check up, to see
where progress with the work is, particularly as he needs to organise work with other contractors when the Baldivis shed is not
operating. He tends to organise himself to be available for the Baldivis shed.

30 The respondent says the nature of the contract is such that there is no obligation to provide Mr Federici work. Each period of
operation at the Baldivis shed operates as a separate and distinct contract. In that sense there is no guarantee of ongoing
employment. Likewise there is no guarantee for the employer that the employee will be there on each and every occasion if he
is required.

31 The applicant says that the shearing industry is one where shearers are generally engaged by shearing contractors. Once they
are engaged by a shearing contractor, essentially as long as their performance is satisfactory they remain with the contractor for
some time. When work is available the contractor contacts the shearer who attends to the job. The applicant complains that
after 1 April 2001 Mr Federici was never again called for work.

32 On the basis of Mr Petchell�s evidence it would seem that there were no guarantees of work but that he would expect to get
work from Metro Shears as he has always been committed to the Baldivis sheds. Mr Federici�s evidence (Transcript pg 110-
110a) displays that the work operated for the period of the particular contract for the number of sheep to be shorn each time. I
think there is something to be said for the argument that there is no binding ongoing contract from which Mr Federici has in
fact been terminated. In other words the nature of the work is that it comes and goes. A shearer is employed for the duration of
filling an order for a boat and on completion of that he finds work elsewhere unless another boatload is required. The nature of
the contract would then be the offer and acceptance of work to work on a particular contract at a particular time. This is
opposed to a contract more generally where the employee is required to work on each occasion and holds himself available for
work when it arises. I think there is merit in the argument that no long term employment contract arises, and in that sense it is
difficult to know how, in the circumstances of this matter, a dismissal can be said to have occurred.
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33 In any event, the letter of Mr Munns to Mr Krygsman of 21 December 2000 [Exhibit RJK2] makes clear the agreement
between the parties. Mr Federici was to be offered work if 12 or more shearers were required and he was to advise the
employer of his availability. Implicit in this was that there was no binding obligation on Mr Federici to take up the offer of
employment at each instance.

34 Has Mr Federici subsequently been dismissed as alleged by the applicant? The evidence of Mr Federici is that he has not
worked for Metro Shears since 1 April 2001. This is common ground. On 1 April 2001 Mr Carter and Mr Federici had a
discussion at the instigation of Mr Carter designed to smooth things over. Mr Carter asked that they �call it quits�; forget what
had happened as they both had to make money and get on with the job. They shook hands on that. At that stage they shook
hands on the basis of letting bygones be bygones. Mr Federici says that he thought about it afterwards and considered that he
was aggrieved. He had principles to stand by and considered that he was only offered work following conferences in the
Commission.

35 There was a dispute between the parties as to who was to telephone who concerning employment. Mr Federici says he got a
call from Mr Carter on 3 April 2001 but did not ring him back as he was on night shift. He has not contacted Mr Carter or Mr
Cattalini since the conference in April 2001. He was not available for work that week in April as he had secured work
elsewhere. He says that Mr Carter and Mr Cattalini knew he was not available for work that week.

36 I am struck by this evidence because in effect Mr Federici is saying that he did not seek work from Mr Carter following their
discussion. He considered that Mr Carter should have contacted him and as he did not then Mr Federici considered that he had
been sacked. Mindful of my obligations under section 26 of the Act, I find it very difficult to conclude in the face of
Mr Petchell�s evidence, and in the face of Mr Federici�s evidence, that Mr Federici�s treatment by Mr Carter was so unfair as
to warrant a finding of unfair dismissal or a finding of a dismissal at all. Having squared off with Mr Carter on 1 April, agreed
to let bygones be bygones, and get on with the work, he then did not trust Mr Carter and did not even ring him to check on the
availability of work. Mr Carter says that Mr Federici did not want to work that week. Mr Carter says he met with
Mr Krygsman on 6 April 2001 and did not hear from Mr Krygsman past that time.

37 The respondent says that Mr Federici was never dismissed and that they remain ready to abide by the terms of agreement
reached in conference before the Commission in December 2000 that when work is available and Mr Federici chooses to
contact the employer then he will be employed. This agreement is, they say, covered by the letter from Mr Munns at that time.
The applicant says that the issue of ranking and who was to make contact was still in dispute. I do not recite again all the
history of this matter. However, as at the December and April conferences the parties were in agreement that Mr Federici
would stand at number 12 in the pecking order of shearers and that if there were enough sheep for 12 shearers on any day then
Mr Federici would be offered work. This was subject to 24 hours notice each way, ie of the availability of work or of the
unavailability of Mr Federici for work. Mr Federici agreed also to work at the Stirling and Baldivis yards. There was a factual
dispute between the parties at that time whether in the period since the conference in December 2000 Mr Federici had been
excluded from work on occasions when 12 shearers were required. This matter was to be discussed separately by the parties.
The Commission heard nothing further from the parties until the Commission wrote to the applicant on 26 June 2001 to
ascertain whether they alleged a continuation of exclusion of Mr Federici from the workforce or the file could be closed. The
applicant requested that the matter be heard and it was thus referred to hearing on 8 August 2001, the Memorandum for
Hearing and Determination having been agreed with the parties.

38 The respondent further submitted that having reached agreement in December 2000 then any dispute about what happened to
Mr Federici between December 2000 and March 2001 was a different dispute to the original dispute and could not be dealt
with at hearing. They submitted that what had occurred pre December 2000 or post April 2001 could be dealt with at hearing.
The applicant submitted that the dispute was the same dispute simply continued on.

39 It is the evidence of Mr Carter, Mr Federici and Mr Krygsman that Mr Carter called Mr Federici in the days following the
conference. It is the evidence of Mr Federici that Mr Carter knew that he was unavailable in the weeks following the
conference. Mr Federici on his own evidence did not return Mr Carter�s telephone calls or follow up work with Mr Carter at
any stage following 1 April 2001. He complains that Mr Carter did not contact him, hence he was excluded from work and
thus unfairly dismissed. Mr Federici on his own evidence was distrusting of Mr Carter following their discussion on 1 April
2001. Perhaps because of this reason or because he considered that it was Mr Carter�s job to ring him and offer him work,
Mr Federici did not initiate any further contact with the respondent. This is not how Mr Petchell tended to operate. One would
have thought that given the long history to this matter that Mr Federici would have contacted Mr Carter, at least to make sure
of his work status rather than assuming he was being excluded. He had previously contacted them �plenty of times about
work� (Transcript pg 118). This is particularly the case given that Mr Carter had initiated the last contact, they had shaken
hands and agreed to improve relations. It is wrong then, in my view, to place all the onus on Mr Carter for future
communications.

40 In assessing the fairness or otherwise of this situation I would first have to form the view that the termination of Mr Federici�s
services occurred at the hands of the employer. In this case at the hands of Mr Carter as he ran the show even though it is
conceded that Mr Cattalini was the employer. I cannot reach that conclusion on the evidence before me that either Mr
Federici�s services were terminated, that if such a termination can be said to have occurred then it was at the hands of Mr
Carter, and that in all the circumstances it was unfair. In assessing whether a fair go was afforded all round (Undercliffe
Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385) it is necessary to take account of the employer�s as well as the employee�s rights. I consider that on the
evidence it would be one-sided indeed to lay all the responsibility on Mr Carter for not having contacted Mr Federici for work
after 2 April 2001. Mr Federici should have assumed some responsibility especially as he has earlier complained of his
exclusion on many occasions, had been offered work and in particular had agreed with Mr Carter to leave the past behind. Yet
on his own evidence he simply did not trust Mr Carter and did not contact him or have Mr Krygsman contact Mr Carter. Mr
Carter, on Mr Krygsman�s evidence, also complained of the difficulty of communication with Mr Federici. In my view by
Mr Federici�s approach to his employment is not adequate to justify a finding of unfair dismissal or a finding of dismissal at
all, given the circumstances of how the operations worked, the length of the dispute and the state of discussions between Mr
Carter and Mr Federici.

41 From Mr Petchells� evidence it is clear that if another job is taken with another contractor then the duration of that job is not
necessarily known up front. It depends on the number of sheep and how the job goes. It is also clear and commonsensical that
Mr Petchell let Mr Carter know when he was back, available and looking for work. In that sense it is not as straightforward as
assuming everyone is always available for work unless they say otherwise and then knowing exactly how long they will be
unavailable and the employer calculating how this places them vis a vis each new job. It is simpler than that. If a shearer�s
track record and availability is good they keep getting offered work when a boatload of sheep are required. Both employer and
employee communicate about the availability of work and labour. Indeed Mr Federici�s own evidence says as much. In relation
to when work commences he says �Well, you ring them up and touch base with them, tell them you�re available, I suppose.�
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42 Mr Krygsman�s evidence is that he responded to Mr Carter�s complaint on 6 April that Mr Federici had not returned telephone
calls as follows�

�Now, as I indicated to the employer and subsequent to the worker, people have got to start talking to each other. If there
is work, then fine. People have got to be contacted. If people aren�t available, then they ought to be contacting the
employer. It seems too simple.� (Transcript p57)

The employer did indicate to Mr Krygsman that Mr Federici should ring up on an ongoing basis and his response was �that
seems to be causing a lot of confusion.� Mr Krygsman�s only involvement with the matter after 6 April 2001 was to chase up
some records of the employer�s in June 2001. He did not contact anyone at Metro Shears after 6 April 2001 and did not know
whether Mr Federici had. Mr Krygsman did say to Mr Carter and Mr Cattalini at that meeting, and in response to the concerns
which they raised, that he would speak to Mr Federici about his communication with the respondent. He did so and advised Mr
Federici that if he was not available to work for the respondent then he should contact them; otherwise he was still on the
pecking order. As soon as he was available he should then let the employer know (Transcript p.60). This did not occur.

43 For all of the reasons above I would dismiss the application.
44 The respondent in closing submission raised the issue of costs. The general policy in industrial jurisdictions is that costs ought

not to be awarded except in extreme cases (Denise Brailey v Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27).
The case for the applicant cannot be conceived of as frivolous or vexatious and does not fall within the general policy espoused
in Brailey v Mendex. Having regard to s26 of the Act, the Commission would dismiss the application for costs.
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Reasons for Decision
(Given ex tempore as edited by the Commissioner)

1 This matter was brought to the attention of the Commission by a notice of application pursuant to Section 44 of the Industrial
Relations Act 1979 (the Act) on the 7th of December 2001, when the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian Branch (the Union) applied to the Commission for a conference..

2 The subject matter of that conference was the dispute between the Union and Parins (the Respondent) over the alleged unfair
dismissal of one Steve Radic. There were some exchanges between the parties early in the proceedings about the competence
of that application, that is, whether Mr Radic was a member of the Union at the relevant time. It seems to me that he was a
member at the time the s.44 notice was filed and on that basis the Union was entitled to represent him.

3 Even if that is not correct, this is a dispute between the Union and Parins, not between Steve Radic and the Respondent and in
that case the Commission would have jurisdiction to deal with the matter in any event. I do not intend to take that any further
because Mr Clarke, who appeared for the Respondent, having raised the matter left it deciding to deal with the matter on its
merits.

4 The conference which was convened after the application was filed took place on the 17th of December 2001 and it was not
successful in resolving the matter and so pursuant to the powers vested in the Commission under s 44(9) the Commission
issued a Memorandum of Matters for Hearing and Determination under s.44 and referred for hearing the following,

�The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian
Branch Union say that its member, Steve Radic has been unfairly dismissed by Parins and seeks orders for compensation.�

5 The schedule was amended at the beginning of this hearing by consent to read. �The Respondent employer denied there had
been unfairness in the dismissal of Mr Radic and says the application should be dismissed.�

6 The matter before the Commission is what can be described as a classical unfair dismissal case.
7 The relevant history is as follows. Mr Radic gave evidence to the Commission that he is 63 years of age. He migrated to

Australia in 1958. He worked for Electric Power Transmission at various sites including Hamersley Iron, Mount Newman and
in Mount Isa. He worked for Skilled Engineering at Telfer and in 1988 he started his service with the Respondent having been
employed by Mr Vic Parin who is a principal of the company and who at that stage, and until recently, was actively what might
be described as the Chief Executive Officer of the Respondent.

8 It is relevant for these Reasons to record that Mr Parin and Mr Radic have a community of interest ethnically. They were able
to converse in Yugoslav and so over the years their communication was one which was quite close and maybe a little different
than in the usual employer/employee relationship.

9 There seems that there were no problems in the working relationship from 1988 through until May 1998 when Mr Radic asked
if he could have 3 months leave to work on renovations of his private residence. It is relevant to note, too, that the evidence is
that Mr Radic has rental properties apart from his personal residence.  In 1999 He returned to work with the Respondent.
According to the Respondent, from then on, and particularly into the year 2000, his standard of work deteriorated in
concerning ways.

10 The Respondent had, for many years, operated a business system using a target hours approach to repair heavy vehicles. As I
understand it, when a vehicle is brought in for repair an assessment is made of the various types of labour input that are
required to complete the repairs in the categories of mechanical, electrical, paint, and panel.

11 The supervisor makes an assessment of the hours to consist the target for each category of work and the employee who is
assigned to do that work is given the opportunity to make their own assessment and agree or not with the targets that the
supervisor nominates. Then, once the target has been nominated a recording system tests the employee�s performance against
the target. Prior to the introduction of computers this was done manually. The technique has been in use for many years in the
mining and plant maintenance industry.

12 In March 2000 it was brought to Vic Parin�s attention that the Applicant had not been performing well, and so he decided,
because of their relationship to personally run a job with him. He did so and at the end of that job he was dissatisfied with the
performance of Mr Radic to the extent that he gave him a verbal warning and pointed out to him the difficulties that he saw
with his performance in that instance.

13 The next relevant event was in March the following year, 2001, when there was a warning issued to Mr Radic. He received or
was shown two pieces of paper which, according to the evidence of David Parin, is a system that the employer organisation of
which the Respondent is a member recommends..

14 In the first instance that includes interviewing the employee; recording that interview, giving a record of interview to the
employee and asking them to sign it, followed by a first formal warning. Both of those events occurred to Mr Radic on the 1st
of March 2001.The record of interview is Exhibit K1 and the first formal warning is Exhibit C1.

15 Essentially the process was designed to draw to the attention of Mr Radic the concerns the Respondent had with his work
performance and practices. I will say more about those documents later in my analysis.

16 The next relevant event was on the 17th of March 2001 when a second warning was given. The same matters were at issue as
in both the first written warning and the first verbal warning, that is, issues concerning productivity and work practices. Mr
Radic was shown the document headed �Second and Final Warning,�(Exhibit K2)and he would not sign the document.

17 Soon after he received the second and final warning Mr Radic presented the employer with a medical certificate, (Exhibit K3)
which expresses the opinion of the medical practitioner that Mr Radic was ill and he would not be fit for work for a period of
3 months. I will make some comments about the certificate later in these Reasons.

18 The Respondent made some inquiries about that medical certificate, not unexpectedly in my view, but paid sick leave for the
whole of the period of leave that Mr Radic took until he brought the leave to an end himself coincidentally about the time that
his sick leave entitlement ran out some 11 weeks later. He returned to work in November 2001.

19 On the 4th of December the issues which had been consistently raised from the year 2000 again became issues and there were
meetings between Mr Parin, Mr Larcombe and Mr Barrett, who did not give evidence here today and who perhaps may have
been of assistance to the Commission, about the future of Mr Radic as an employee of the Respondent, and as a result of those
discussions it was decided that the Respondent would bring the employment relationship to an end.

20 Mr Radic was invited to a meeting attended by the three gentlemen named in paragraph 19. They told him about the letter and
its contents (Exhibit K4). They also presented him with payslip details (Exhibit C4) - which indicated a final pay of
$8,804.00 plus a separate payment, of $6,865.65 for long service leave.

21 The proceeding chronology is sufficient for the Commission to put it�s conclusions in context. First, though, findings need to
be made about the credibility of the witnesses who appeared before the Commission. I had the opportunity to carefully observe
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Mr Radic in the witness-box. It must be said that English is not his first language and that sometimes he is hard to understand,
however, I have to say that I did not have a great difficulty in absorbing what he said and I took the opportunity during the time
Mr Radic was in the witness box to clarify matters about which I had doubts.

22 His response to cross-examination shows that his comprehension of English is excellent and that he does understand what is
said to him in English although his responses are not fluent in that language.

23 What I can say, and the impression I get was that on a number of occasions I thought he was being less than frank with me
about the story. He was inclined to obfuscate the truth sometimes. I do not think that was done in any wilful way, that is, in a
way designed to mislead me, but he was evasive and I have to record that is how his evidence appeared to me.

24 All the witnesses who appeared for the Respondent were subjected to a vigorous forensic cross-examination by Mr Kucera,
who appeared for the Union, but the fact that they were able to stand up to that cross-examination convinces me even more so
that there is considerable substance in their evidence. The main witness for the Respondent was Mr Victor Parin, he gave the
impression that he is a very experienced person who has run a business for many years. He is a hands-on boss; who
communicates well with his workers. Clearly he had a special relationship with Mr Radic and it is open to conclude and I do
that Mr Parin understands him quite well.

25 I accept the truth of Mr Victor Parin�s evidence.
26 The Commission heard evidence from David Victor Parin who is the commercial manager of the Respondent and who was

much involved in the later events, that is, those events involving the Applicant starting in March 2001. He did find some of the
questions put to him in cross-examination hard to answer, but Mr Kucera was extremely vigorous and I suspect all but an
experienced witness would have. In that context his answers do not detract from the overall reliance that the Commission
ought to place upon the truth of his evidence.

27 Evidence was taken from Mr Phil Larcombe and I have no reason to doubt any of his evidence. He is a human resources
consultant whose evidence demonstrates that he has a good understanding of the principles and rules that have to be applied.
His evidence was not diminished by the same vigorous cross-examination to which I have referred previously and there is no
reason why I should not accept him as a witness of truth.

28 I therefore find where the evidence of the Respondent differs from the evidence presented by Mr Radic that I am obliged to
accept the evidence presented by the Respondent.

29 The law to be applied in these matters is well known. What is essential is that there be a fair go all round. That is a fair go to
both the employee concerned and employer. The law says that an employer is entitled to hire and fire and tribunals will not
interfere with that right unless there has been unfairness, harshness in dealing with the employee which would constitute an
abuse and so invalidate the right to hire and fire. These are the simple tests that need to be applied. (Undercliffe Nursing Home
v FMWU (1985) 65 WAIG 385, Re:Loty and Holloway v AWU (1971) AR 95, Shire of Esperance v Mouritz (1991) 71 WAIG
891)

30 I accept that in March 2000, after a long period with the Respondent, Mr Radic�s work standards, for some reason that is not
immediately apparent started to deteriorate. I accept by that stage he was a very experienced mechanic who had been able to do
the work that had been allocated to him to the satisfaction of the employer. But eventually there started to be concerns
expressed by the supervisors regarding his failure to meet his work targets. Mr Vic Parin decided to personally get involved
with him and try and analyse what was being reported to him to test the accuracy of those reports. If they were true Mr Parin�s
intention was to try and help Mr Radic not only as an employer but as a friend. I think it is fair to draw that conclusion from his
evidence that was his motivation.

31 After working with Mr Radic during March 2000, Mr Parin decided that he was not working to the standard that was required
and Mr Parin issued a verbal warning. He did not put the warning in writing, but nor did he have to.

32 What must consist a warning is that the employer discovers an employee doing something that the employer does not like
concerning conduct or work performance, that the employer assists the worker identify the deficiency, helps him address any
necessary change and then gives the employee a reasonable opportunity to make the change before a review is made.

33 What the worker must know is that at the end of that process that if he does not improve there is a very good chance that he
might lose his job. That is the warning process. It is not necessary that the warning be in writing, although it is prudent
management to make records of such events.

34 By March 2002, a year later, as far as the Respondent was concerned nothing much had changed as far as Mr Radic was
concerned. There were still the same problems and he was warned again, albeit called a first warning.

35 At the same time his wage was reduced by $50 a week. There would be debate between managers of people about whether that
is a good idea or not. Whether it is or not is not for me to decide. Subject to meeting contractual obligations an employer is
able reduce the wages just they are able to increase them.

36 I do not know whether reducing the rate is a good idea. It has the connotation of punishment, and there are some doubts
amongst the psychologists whether that works. But others would argue it gives an incentive to get the reduction back again.

37 Whether that punishment, because it is a punishment, is significant or not in the total outcome of this matter depends upon all
the other issues that surround it. However, the fact of the matter is Mr Radic did get a reduction in pay. Another factor is that
by the 17th of August, according to the Respondent, that reduction in pay had not changed how he was working. The
Respondent said the same deficiencies were still occurring and it had a meeting with Mr Radic about its continuing concern
relating to performance and work practices.

38 Mr Larcombe gave evidence about his preparation for the meeting. He assured himself, as he should have, that the issues that
were going to be raised with Mr Radic were justifiable on the facts. He says that he asked the supervisor, Mr Barrett to provide
him with information on recent jobs. An analysis showed that the same things that were happening back in 2000 were still
happening and I find it was legitimate for the Respondent to act upon that information.

39 It is not believable that Mr Barrett would have continued to make complaints about performance if there had been a whole
number of weeks or months where Mr Radic had been performing well. Any reasonable manager would have asked Mr
Barrett, �Does this constitute a fair assessment of what this man is doing?� Mr Larcombe says he did that; he asked that
question, and his evidence is that he did, it was then legitimate to put to Mr Radic that he was not working to the required
standard, and so therefore that warning was given.

40 Soon after, on the 7th of September, Mr Radic went to see a General Practitioner who gave him a certificate to say that he was
�ill� and he would be unfit for work for a period of 3 months. This was an extended period and in that context the Respondent
thought the certificate was unusual. That it probably was is supported by the form of the certificate which provides only for
durations of days or weeks and the practitioner has had to delete these and insert months.
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41 In my experience it is extremely unusual for a practitioner to issue a certificate of that nature for that period, and it is no
surprise that any reasonable employer would check it. It is not that the Respondent needed to suspect that Mr Radic was trying
to put one over, it is that the certificate and style is unusual and that the Respondent then being asked to pay sick leave for
some considerable period, was entitled to satisfy themselves as to the efficacy of the certificate.

42 In Caroline Rourke v Karratha and Districts Tourist Information Centre (1997) 77 WAIG 2779 it was held that:
I think there is little comfort in the medical reports upon which the applicant relies when they are examined against the
objective facts in the matter. That a medical practitioner in general practice issues a certificate that a patient should
work in a particular way is by no means holy writ. It is a professional judgement to be respected for what it is worth but
by no means is an employer bound to blindly respond to the medical assessment when it is in possession of facts which
may not have been available to the medical practitioner

I understand this to mean that that an employer is entitled to consider the certificate, along with surrounding information, to
establish its efficacy. That an inquiry was made with medical practitioners in thisinstance, in my view, should not be taken to
mean that there was any distrust of Mr Radic at all and does not become part of the matrix of events which the Applicant
Union says led to his dismissal.

43 As it happens, the Respondent was satisfied with an answer given to it by an attending psychiatrist to the effect that Mr Radic
was suffering from stress and would need that time off. They honoured both the medical certificate and their obligation to pay
the sick leave.

44 It is passing strange that almost to the day that his accumulated sick leave was exhausted that Mr Radic came back to work.
Even though I am not asked to draw any conclusions from this coincidence, I nevertheless note that it raises questions in my
mind concerning motivation.

45 Mr Radic returned to work early in November. By the 4th of December his work performance still had not improved. There
was a discussion between him, Mr Barrett, Mr Larcombe and Mr Parin. He was told about the Respondent�s problems with his
lack of productivity, wastage and re-work. He was given examples of things that he had either done or not done which had
caused it difficulties and as a result the contract of service was terminated.

46 It is open to criticise the methodology of the termination. It would have been better if Mr Radic had a supporter with him at the
time. That he did not though does not invalidate the whole process. In Shire of Esperance v Mouritz (ibid), Kennedy J held that
in such matters it is a question of balance and that the whole of a dismissal will not be found bad because one particular part of
procedure failed.

47 This is a case where one must consider the balance and the Commission is drawn to the conclusion, which is unavoidable, I
think, that here is a situation where there were difficulties with an employee�s performance. These were raised with him over a
period of 2 years; both informally and formally. Mr Radic at the time had gone to the Applicant Union for advice. The implied
criticism of Mr Mossenton about the way he dealt with Mr Radic is misplaced in that it is suggested that he did not sign Mr
Radic up and there is something wrong with that.

48 I think Mr Mossenton deserves nothing but praise for the good, sensible way that he handled the matter. He became involved
when someone needed help. At the end of the day he didn�t immediately grab Mr Radic to extract money for fees just because
he came into the Union office. Mr Mossenton gave advice for someone who needed it at the time. In my opinion that was a
sensible approach by an experienced union official and he should not be criticised for it.

49 Ultimately on consideration of all of the issues that must be put into the balance, even though some of the procedure might not
have been absolutely correct, on balance, nothing adverse can be said about the propriety of the decision to terminate Mr
Radic. This Respondent has done everything that a Respondent has to do in executing a termination of an employee. I intend to
dismiss the claim. Orders will issue accordingly.

_________

2002 WAIRC 05556
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
PARINS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. CR 280 OF 2001
CITATION NO. 2002 WAIRC 05556
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr T. Kucera appeared on behalf of the applicant
Respondent Mr D. Clarke appeared on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Kucera on behalf of the applicant and Mr D Clarke on behalf of the respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05593
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
C.E.C.K. PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. CR 278 OF 2001
CITATION NO. 2002 WAIRC 05593
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given ex tempore as edited by the Commissioner)

1 For the reasons I will describe later there is no appearance by either of the parties in this matter. These are my Reasons for
Decision.

2 This application arose from a referral to the Commission pursuant to section 44 of the Industrial Relations Act (the Act), by the
Construction, Forestry, Mining and Energy Union of Workers (the Union) on or about 3rd December 2001. By that notification.
the Union claimed that it was in dispute with C.E.C.K. Pty Ltd (the Respondent) over the termination of a job steward, Mr
Charles Workman. That dismissal was said to be contrary to clause 37 of the Building Trades Construction Award 1987. The
Union had disputed the termination but, notwithstanding that disputation, the employer went ahead with it.

3 The matter was the subject of a conference pursuant to section 44 held on 5th December 2001. At that time the Commission
was told that there had been three people dismissed including Mr Workman. According to the then Counsel for the
Respondent, Mr Di Girolami, the employment conditions of all of the workers who had been dismissed were subject to
registered Workplace Agreements. A Workplace Agreement between the Respondent and Mr Workman had been signed on
22nd November 2001 and subsequently registered, and therefore the Commission had no jurisdiction. Mr Di Girolami said the
dispute should go to the Industrial Magistrates Court. He also drew to the Commission�s attention that the Union had launched
proceedings in the same matter before the Australian Industrial Relations Commission.

4 The conference was unavailing in resolving the matter and the Commission, in the face of a denial from the Union that there
was an existing workplace agreement, decided to refer the matter. That it was aware that there was a jurisdictional issue is
revealed by the schedule to the memorandum of matters for hearing and determination itself. The second paragraph records as
follows�

�The respondent says that the Commission has no jurisdiction to deal with the matter and the application should be
dismissed for want of jurisdiction.�

5 The Commission then went about listing the referred matter and a notice of hearing was issued on 20th December 2001 for the
matter to be heard at 10.30 on the 29th April 2002.

6 On 26th April 2002 the Commission checked with the parties to ascertain whether they were prepared to proceed and, as a
result of that action, the Commission was advised that solicitors for the Union had found that Mr Workman was party to a
current workplace agreement with the Respondent and consequently the solicitors had lodged an application alleging an unfair
dismissal in the Industrial Magistrates Court pursuant to the Workplace Agreements Act.

7 It transpires that neither the solicitors for the Union nor the solicitors for the Respondent advised the Commission that these
proceedings would no longer be necessary. By email communication on Friday 26th April 2001, the Commission was told - and
I quote paragraph (e) of that email�

�The union wishes to discontinue the matter and Mr Downes �has no objection.�
8 Apparently Mr Downes is the solicitor for the Respondent although no notification of his appointment as such has ever been

filed in the Commission.
9 I need to make some comments about what has transpired in this case. The Commission has set about listing a matter for

hearing. It has gone to the trouble of making arrangements for these proceedings to take place. These arrangements were
carried out in good faith, having accepted prima facie the pleading of the Union that there was no workplace agreement
covering Mr Workman, who is the subject worker.

10 When checks were made by the parties and it was discovered that there was an extant workplace agreement, there is a
considerable and regrettable lack of courtesy, to say the least, in the failure to inform the Commission so it could make better
use of the time that it put aside to deal with this matter.

11 By the lack of appearance here today and because of the history that I have recited, I intend to dismiss the matter for want of
prosecution and orders will issue accordingly.

_________

2002 WAIRC 05591
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
C.E.C.K. PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
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DATE FRIDAY, 17 MAY 2002
FILE NO. CR 278 OF 2001
CITATION NO. 2002 WAIRC 05591
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
_________________________________________________________________________________________________________

Order
THERE being no appearance by the Applicant nor the Respondent, the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders�

THAT the application be dismissed for want of prosecution.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05586
ALLEGED REFUSAL OF PAYMENT OF LONG SERVICE LEAVE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN REZUAN DAVIES, APPLICANT
v.
YOUNGS WA PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 17 MAY 2002
FILE NO. CR 23 OF 2002
CITATION NO. 2002 WAIRC 05586
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction.
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr G McCorry (agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 15 April 2000, pursuant to s.44 of the Industrial Relations Act 1979 (�the Act�) the Commission referred the following

matter for hearing and determination�
(1) The Applicant was employed by the Respondent from 1 April 1986 until 11 January 2002 when his employment

was terminated on the ground of serious misconduct.
(2) Prior to the date of termination the Applicant had accrued an entitlement under the Long Service Leave Act 1958 to

13 weeks� long service leave.
(3) Pursuant to s.44(7)(a)(iii) of the Industrial Relations Act 1979, the Applicant claims the Respondent has refused to

pay the Applicant pay in lieu of accrued long service leave.
(4) The Applicant concedes that, solely for the purposes of this application and without prejudice to any other rights

and claims that he seriously misconducted himself. This concession is made solely because the Applicant says that
the reason for his dismissal is irrelevant to his entitlement to payment for accrued long service leave. The
Respondent denies that the reason for dismissal is irrelevant.

(5) The Applicant seeks an order that the Respondent pay him 13 weeks� pay as payment for accrued long service
leave.

(6) The Respondent opposes the Applicant�s claim and says that�
(a) Pursuant to s.11(2) of the Long Service Leave Act 1958 and s.23(1) of the Industrial Relations Act

1979 the Commission has no jurisdiction to hear and determine the Applicant�s claim for long service
leave;

(b) The Applicant lacks standing to refer the claim to the Commission;
(c) Pursuant to s.8(2) of the Long Service Leave Act 1958 the Applicant has no entitlement to long service

leave pay by reason of having been dismissed for serious misconduct.

The Jurisdictional Issues
2 The Respondent contends the Commission has no jurisdiction to hear and determine the Applicant�s claim for payment of long

service leave under the Long Service Leave Act 1958 (�the LSL Act�), as such claims can only be instituted in the Industrial
Magistrates Court. The Respondent also argues that the Commission has no jurisdiction to hear and determine the claim as the
Applicant is a former employee and has no standing to bring the Application. Further it is argued the Commission cannot hear
and determine the claim as the nature of the dispute requires the Commission to exercise judicial power and the Commission is
not empowered to exercise judicial power under s.44 of the Act
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The Legislation
3 Section 44(7)(a)(iii) of the Act provides�

�(7) The Commission may exercise the power conferred on it by subsection (1) � 
(a) on the application of � 

(iii) an employee in respect of a dispute relating to his entitlement to long service leave;�
4 Section 11 of the LSL Act provides�

�(1) An industrial magistrate�s court has jurisdiction to hear and determine all questions and disputes in relation to rights
and liabilities under this Act, including without limiting the generality of the foregoing, questions and disputes � 

(a) as to whether a person is or is not an employee, or an employer, to whom this Act applies;
(b) whether and when and to what extent an employee is or has become entitled to long service leave, or

payment in lieu of long service leave;
(c) as to the ordinary rate of pay of an employee;
(d) as to whether the employment of the employee was or was not ended by an employer in order to avoid

or to attempt to avoid liability for long service leave; and
(e) with respect to a benefit in lieu of long service leave under an agreement made under section 5.

(2) Jurisdiction granted under subsection (1) is exclusive of any other court except where an appeal lies to that other
court.�

Jurisdiction
5 Section 11 of the LSL Act was enacted in 1995 by the Industrial Relations and Legislation Amendment and Repeal Act No

79 of 1995.
6 The Respondent argues that s.11(2) of the LSL Act confers exclusive jurisdiction on the Industrial Magistrates Court to hear

and determine disputes about long service leave. It is argued that the Commission is �any other court� for the purposes of
s.11(2) of the LSL Act. In support of its arguments the Respondent says prior to the 1995 amendments to the LSL Act
jurisdiction was conferred under the LSL Act on a Board of Reference to deal with disputes about long service leave and the
enforcement of a determination by the Board was vested in the Industrial Magistrate�s Court. The Respondent says the
amendments were made as a result of a recommendations made by the Fielding Review of WA Labour Relations Legislation
(1995) at page 418 that the Industrial Magistrate�s Court be given exclusive jurisdiction to determine questions and disputes
regarding rights and liabilities under the LSL Act.

7 Mr Schapper on behalf of the Applicant contends that the Commission is not �a court� within the meaning of s.11(2) of the
LSL Act. It is argued that had Parliament intended the Commission not to have jurisdiction to hear and determine long service
leave matters in respect of claims by individual applicants it would have been a simple matter to repeal in s.44(7)(a)(iii) when
Act 79 of 1995 was enacted. It is said the failure to do so shows that that was not the intention of Parliament.

8 As Mr Schapper points out the Commission has been held to be a �court� for some purposes but not for others. In Re Sharkey;
ex parte Robe River Mining Co. Pty Ltd, unreported; FCt SCt of WA; Library No. 940031; 28 January 1994, the Commission
was held not to be a �court� for the purposes of the Suitors Fund Act. However in Helm v Hansley Holdings Pty Ltd 79 WAIG
1860 the Commission was held to be a �court� for the purposes of the Corporations Law. It is argued on behalf of the
Applicant that the LSL Act and the Act are related Acts in the sense that they have long made various references to each other.
Further that as the LSL Act and the Act are related Acts and as Act 79 of 1995 simultaneously amended both Acts, the failure
to remove the pre-existing jurisdiction of the Commission under s.44 shows that Parliament intended the Commission to
continue to have jurisdiction under s.44 to hear and determine disputes arising under the LSL Act. Consequently it is
contended that it follows on this basis alone that the word �court� in s.11(2) of the LSL Act does not include the Commission.

9 In response the Respondent says that the fact that s.44(7)(a)(iii) was not repealed from the Act at the time of the
1995 amendments, does not lead to the conclusion that it was intended there be an alternative mechanism to deal with disputes
about long service leave under the LSL Act. Mr McCorry contends that there is still scope for disputes to be dealt with under
s.44(7)(a)(iii) where the dispute arises in respect of an entitlement to long service leave under the Long Service Leave General
Order (1978) 58 WAIG 1.

10 It is also argued on behalf of the Applicant that pursuant to the rules of statutory construction in considering whether a later
statutory provision has repealed an earlier provision there is a strong presumption that the legislature does not intend to
contradict itself but in fact intends both Acts to operate within their given sphere. In Saraswati v R (1991) 100 ALR 193 at
204 Gaudron J observed�

�It is a basic rule of construction that, in the absence of express words, an earlier statutory provision is not repealed,
altered or derogated from by a later provision unless an intention to that effect is necessarily to be implied. There must be
very strong grounds to support that implication, for there is a general presumption that the legislature intended that both
provision should operate and that, to the extent that they would otherwise overlap, one should be read as subject to the
other.�

11 It is also argued on behalf of the Applicant that the presumption is further strengthened by the maxim generalia specialibus
non derogant rule, that is where there is a general provision which applied in its entirety, would neutralise a special provision
dealing with the same subject matter, the special provision must be read as a provision to the special provisions (see O�Connor
J in Goodwin v Phillips (1908) 7 CLR 1 at 14). In particular it is contended that s.11(2) of the LSL Act is a general provision
granting exclusive jurisdiction to the Industrial Magistrate�s Court whereas s.44(7)(a)(iii) of the Act is a special provision
which specifically allows an employee to refer a long service leave matter to the Commission under s.44(9).

12 The Respondent also raises two further arguments in support of its contention that there is no jurisdiction of the Commission to
hear and determine this matter under s.44 of the Act. Firstly it says that the Commission�s jurisdiction conferred by s.23 of the
Act is limited to enquiring into and dealing with industrial matters. As the Applicant is not an employee but a former employee
it is said that he lacks standing to make the application. In support of its argument the Respondent relies upon the decisions of
the Industrial Appeal Court in Kounis Metal Industries Pty Limited v Transport Workers� Union of Australia (1992) 73 WAIG
14, Pepler�s case, Robe River Iron Associates v Association of Drafting, Supervisory and Technical Employees of Western
Australia (1987) 68 WAIG 11; Coles Myer v Coppin 73 WAIG 1754 and Joyce Corporation Ltd v Lawson (1996) 76 WAIG
1653). The Respondent contends that the amendments and definition of �industrial matter� in 1995 by the insertion of s.7(1)(a)
of the Act are expressly limited to claims relating to unfair dismissal and denied contractual entitlements and do not extend to
other monetary claims.
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13 Mr Schapper on behalf of the Applicant contends that the passage relied upon by the Respondent in Kounis Metal Industries
was expressly disapproved of recently by the Industrial Appeal Court in RGC Mineral Sands v CFMETU [2000] WASCA
162 at [75]-[76]; (2000) 80 WAIG 2437 at 2466.

14 The final jurisdictional argument raised by the Respondent is that the matter in dispute requires the Commission to exercise
judicial power whereby under s.44 of the Act the Commission is only conferred with arbitral power (Crewe and Sons v
AMWSU (1989) 69 WAIG 2623; Bell v WA Fire Brigades Board (1995) 75 WAIG 2252). The Applicant in answer to that
argument says the decision of Scott C in Bell (op cit) was wrongly decided and the decision of Crewe and Sons (op cit) can be
distinguished in that s.44(7)(a)(iii) as opposed to the remaining provisions of s.44 expressly confers the Commission with
judicial power.

Conclusion � Implied Repeal
15 In Helm and Hansley Holdings Pty Ltd (op cit) the matter before the Commission was a claim by an employee claiming he had

been unfairly dismissed by the Respondent. Kennedy J with whom Anderson and Parker J J agreed held at [9]; 1861, that the
insuperable obstacle which the appellant faced was that by s.12 of the Act it is expressed that the Commission is a court of
record. Further more that the nature of the Commission�s jurisdiction in determining whether an employee has been unfairly
dismissed requires the Commission to exercise judicial power. The Industrial Appeal Court held that the decision in Re
Sharkey (op cit) and assessing what if any compensation should be paid could be distinguished as the provisions of the Suitors
Fund Act were directed to litigation and primary appeals in the hierarchy of what might be termed mainstream courts. In my
view the matters which have been referred under s.44 in this matter fall quite squarely within the reasons why the Industrial
Appeal Court in Helm v Hansley Holdings Pty Ltd (op cit) found that the Commission to be a �court� for the purposes of the
Corporations Law. In this matter the Commission is required to act judicially. Accordingly, it is my view that the Commission
is a �court� for the purposes of the LSL Act.

16 I do not accept the Applicant�s contention that s.11(2) of the LSL Act is a general provision. Section 11 must be construed in
its entirety. It is apparent that it is a special provision which specifically only deals with questions and disputes as to rights and
liabilities under the LSL Act. It does not deal with disputes in respect of long service leave arising under the Long Service
Leave General Order. In my view s.11(2) of the LSL Act is a special provision in that it only deals with disputes in respect of
long service leave that arise under the LSL Act, whereas s.44(7)(a)(iii) is a general provision. Leaving aside the enactment of
s.11 of the LSL Act s.44(7)(a)(iii) of the Act contemplates applications in relation to all disputes in respect of an entitlement to
long service leave, whether they arise under the LSL Act, the Long Service Leave General Order, a contract of employment or
any other award or industrial agreement. Consequently the Commission is unable to call in aid the rule of generalia specialibus
non derogant.

17 Further it is my view that in so far as s.44(7)(a)(iii) deals with disputes as to long service leave the jurisdiction in respect of
such disputes arising under the LSL Act has been impliedly repealed as effect cannot be given to the two provisions at the
same time. Section 44(7)(a)(iii) however still stands in relation to other disputes in respect of an entitlement to long service
leave. In Larkman v Public Trustee unreported; SCt of WA; Library No 980566; 2 October 1998. Miller J at page 18 referred
to Goodwin v Phillips (op cit), in which Griffiths C J at 7 stated the test for repeal by implication as follows�

� � where the provisions of a particular Act of Parliament dealing with a particular subject matter are wholly inconsistent
with the provisions of an earlier Act dealing with the same subject matter, then the earlier Act is repealed by implication.
It is immaterial whether both Acts are penal Acts or both refer to civil rights. The former must be taken to be repealed by
implication. Another branch of the same proposition is this, that if the provisions are not wholly inconsistent, but may
become inconsistent in their application to particular cases, then to that extent the provisions of the former Act are
excepted or their operation is excluded with respect to cases falling within the provisions of the later Act.�

18 Miller J then observed at page 18 that �
�It is sometimes said that there will be implied repeal where �effect cannot be given to both (acts) at the same time�: See
Rose v Hvric (1963) 108 CLR 353 per Kitto, Taylor and Owen JJ at 360�

�Even before Dr Foster�s Case it was settled law that a later affirmative enactment does not repeal an earlier
affirmative enactment unless the words of the later are �such as by their necessity to import a contradiction�: see
per Lord Blackburn in Garnett v Bradley. There must be in the later provision an actual negation of the earlier. Ex
hypothesi there is not negation in words, but there must be a negation as a matter of meaning. Lord Chief Baron
Comyns expressed the point by saying that affirmative words do not take away a former statute but where they �in
sense contain a negative� Com Dig tit Parliament, R 25. Only where that occurs is the general test satisfied which
has often been laid down in respect of repeal by implication, that the contrariety between the earlier and later
enactments must be such that �effect cannot be given to both at the same time�: Kutner v Phillips, Hack v Minister
for Lands; see generally Hill v Hall; Flannagan v Shaw.�

19 In light my of finding in respect of this jurisdictional issue it is not necessary for me to deal with the arguments raised by the
Respondent in respect of standing and whether s.44(7)(a)(iii) confers judicial power.

The Merits
20 The Respondent argues that the Commission should refrain, save in exceptional circumstances from dealing with applications

of the kind that the Industrial Magistrate�s Court has jurisdiction to entertain (King v Micro Controls Ltd (1998) 68 WAIG
1563). In the event that the Commission is wrong in relation to its finding as to jurisdiction it is my view that it is appropriate
to express a view in relation to the merit of the Applicant�s claim as the issue raised in respect of statutory construction of the
provisions of s.8 and s.9 of the LSL Act is in my view straight forward.

21 Section 8(1), (2) and (3) of the LSL Act provides�
�(1) An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on

ordinary pay in respect of continuous employment with one and the same employer, or with a person who, being a
transmittee, is deemed pursuant to subsection (4) of section six of this Act to be one and the same employer.

(2) Subject to subsections (4) and (5) of this section, an employee who has completed at least fifteen years of such
continuous employment, as is referred to in subsection (1) of this section, is entitled to an amount of long service
leave as follows � 

(a) in respect of fifteen years so completed, thirteen weeks;
(b) in respect of each ten years� continuous employment so completed after such fifteen years, eight and

two-thirds weeks; and
(c) on the termination of the employee�s employment � 

(i) by his death;
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(ii) in any circumstances otherwise than by his employer for serious misconduct,
in respect of the number of years of such continuous employment completed since the employee last
became entitled under this Act to an amount of long service leave, a proportionate amount on the basis
of thirteen weeks for fifteen years of such continuous employment.

(3) Subject to subsection (5) of this section, where an employee has completed at least ten years of such continuous
employment since the commencement thereof, but less than fifteen years, and the employment is terminated � 

(a) by his death; or
(b) for any reason other than serious misconduct,

the amount of leave to which the employee is entitled shall be a proportionate amount on the basis of thirteen weeks
for fifteen years of such continuous employment.�

22 Section 9 (2) of the LSL Act provides�
�In a case to which paragraph (c) of subsection (2) of section eight of this Act or subsection (3) of section eight of
this Act applies the employee shall be deemed to have been entitled to and to have commenced leave immediately
prior to such termination. In such cases and in any case in which the employment of the employee who has become
entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death pay to the employee and upon termination of employment
by death pay to the personal representative of the employee upon request by the personal representative, a sum
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled or
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be
deemed to have satisfied the obligation of the employer in respect of leave hereunder.�

23 It is contended on behalf of the Applicant that s.8(2)(a) confers an absolute entitlement on the Applicant to long service leave
where 15 years service has been completed. Further that the exclusion in s.8(2)(c) has no application because it is clearly
limited to accrual of pro rata leave where an employee has commenced the second qualifying period. Further that s.8(3) has no
application because the Applicant has completed 15 years service. Accordingly it is clear that the provisions of s.8(2) and
s.8(3) which disentitle an employee to payment for long service for serious misconduct only apply to pro rata service that
occurs after 15 years service have been completed or in the case of an employee who has completed at least 10 years of service
but less than 15 years. The Applicant also argues that s.9(2) of the LSL Act makes it plain that once an employee who has
become entitled to long service leave is later terminated before such long service leave is taken the employer is required by
mandatory terms by the use of the words �shall upon termination pay to the employee� a sum equivalent to the amount which
would have been payable in respect of the period of leave to which he is entitled.

24 The Respondent argues that the LSL Act is silent as to the entitlement to payment in lieu of long service leave for a completed
15 year period when the termination occurs after long service leave vests and the employee is terminated on grounds of serious
misconduct. Alternatively, it is argued on behalf of the Respondent that even if a vested entitlement may be payable it would
not be consistent with the intention of the LSL Act to reward long and faithful service or with the Commission�s obligations
under s.26(1) of the Act for the Commission to order payment of an entitlement.

25 Having considered the arguments it is my view that Parliament has addressed termination on grounds of serious misconduct
and made it clear that if an employee completes 15 years service then that employee is entitled to payment of a sum equivalent
to the amount he would have been paid in respect of leave to which he is entitled pursuant to s.8(2)(a) and s.9(2) of the LSL
Act but not to a payment for any pro rata entitlement he is entitled to but for the misconduct. In my view the words in s.9(2)
that follow the reference to the circumstances set out in s.8(2)(c) and s.8(3), that is the words �and in any case in which the
employment of the employee who has become entitled to leave hereunder is terminated before such leave is taken �� make it
plain that payment is to be made on termination where s.8(2)(a) applies.

26 In light of my finding as to jurisdiction the Commission will make an order that the Application be dismissed.
_________

2002 WAIRC 05587
ALLEGED REFUSAL OF PAYMENT OF LONG SERVICE LEAVE.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN REZUAN DAVIES, APPLICANT
v.
YOUNGS WA PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 17 MAY 2002
FILE NO. CR 23 OF 2002
CITATION NO. 2002 WAIRC 05587
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction.
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr G McCorry (agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Schapper on behalf of the Applicant and Mr G McCorry on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be and is hereby dismissed for want of jurisdiction.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
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CONFERENCES�Notation of�

PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Australian Workers'
Union

BHP Billiton Iron Ore Ltd KENNER C
C77/2002

N/A The respondent has stood
aside one of the union
members in contravention
of the Industrial Relations
Agreement

Concluded

Australian Workers'
Union

BHP Iron Ore Ltd &
Others

KENNER C
C210/2001

19/10/2001 Inappropriate use of
contractors

Concluded

Australian Workers'
Union

Dampier Salt Ltd KENNER C
C98/2002

N/A Temporary employees
being brought in to the
detriment of current
employees

Concluded

Australian Workers'
Union

Henry Walker Eltin KENNER C
C284/2001

21/12/2001 Notice period under
Boddington Gold Mining
Agreement and
Redundancy policy that
applies

Concluded

Australian Workers'
Union

Cockburn Cement Ltd KENNER C
C101/2002

N/A Treatment of a worker Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

ABB Services Pty Ltd GREGOR C
C49/2002

N/A Alleged victimisation of
an employee

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Lownway Engineering GREGOR C
C10/2002

8/04/2002 Redundancy Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Compass Ford Pty Ltd GREGOR C
C11/2002

8/04/2002 Dispute over alleged
failure to pay out a
reasonable redundancy
package

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Inghams Enterprises Pty
Ltd

WOOD C
C105/2002

27/05/2002 Alleged claims that Union
members being subjected
to intimidation

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Parins GREGOR C
C280/2001

17/12/2001 Unfair dismissal Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Parins GREGOR C
CR280/2001

30/04/2002
15/05/2002

Unfair dismissal Dismissed

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Phyrne Holdings Pty Ltd
t/as Stirling Business
Machines

GREGOR C
C298/2001

4/02/2002
3/04/2002

Termination Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Swanview Plant Farm Pty GREGOR C
C67/2002

23/04/2002 Unauthorised deductions
from wages

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

SWG Operations Pty Ltd KENNER C
C260/2001

20/11/2001
21/11/2001
6/12/2001

Industrial action Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C264/2001

N/A Interpretation of
Commission Order

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C268/2001

N/A The right to have Union
officials to represent
Union members

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C286/2001

14/12/2001
23/01/2002

Dispute over discussions
and terminations

Concluded
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PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C69/2002

6/05/2002 Dispute re reduction in
operational hours for
employees

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others

Transfield Services
(Australia) Pty Ltd

KENNER C
C259/2001

20/11/2001
21/11/2001
6/12/2001

Industrial Action Concluded

Civil Service
Association

Director General,
Department of Agriculture

SCOTT C
PSAC10/2002

5/04/2002
8/04/2002
18/04/2002

Contract of employment Concluded

Civil Service
Association

Director General,
Department of Culture
and the Arts

SCOTT C
PSAC7/2002

N/A Continuation of fixed
term contract

Concluded

Civil Service
Association

Director General,
Department of Land
Administration

SCOTT C
PSAC9/2002

4/04/2002
12/04/2002
17/04/2002

Dispute in regards to the
expiration of contract of
employment of applicant
union member

Concluded

Construction, Forestry,
Mining & Energy
Union

AJ Cochrane & Sons GREGOR C
C73/2002

N/A Non-payment of
superannuation
entitlements

Concluded

Construction, Forestry,
Mining & Energy
Union

Aluxite Aluminium
Scaffolding Pty Ltd

GREGOR C
C35/2002

20/02/2002 Dispute over alleged
alteration of a member's
employment conditions

Concluded

Construction, Forestry,
Mining & Energy
Union

C.E.C.K. Pty Ltd GREGOR C
C278/2001

05/12/2001 Alleged unfair termination
and jurisdiction

Referred

Construction, Forestry,
Mining & Energy
Union

C.E.C.K. Pty Ltd GREGOR C
CR278/2001

29/04/2002
17/05/2002

Alleged unfair termination
and jurisdiction

Dismissed

Construction, Forestry,
Mining & Energy
Union

Darago Holdings Pty Ltd
trading as RTL Woodcraft

GREGOR C
C65/2002

12/04/2002 Alleged termination Concluded

Construction, Forestry,
Mining & Energy
Union

Works Infrastructure Pty
Ltd

GREGOR C
C52/2002

26/03/2002 Termination and
severance pay

Concluded

Federated Brick, Tile
and Pottery Industrial
Union

Geraldton Brick GREGOR C
C87/2002

2/05/2002 Attitude on proposed
workplace agreenent

Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Mardo Australia Pty Ltd GREGOR C
C92/2002

14/05/2002 Alleged resignation of
employee

Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Wesfi Manufacturing Pty
Ltd

GREGOR C
C78/2002

19/04/2002 Proposed terminations Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Wesfi Manufacturing Pty
Ltd (Dardanup Site)

GREGOR C
C74/2002

19/04/2002 Proportion of casuals on
site

Concluded

Hospital Salaried
Officers Association

Metropolitan Health
Service, Fremantle
Hospital and Health
service

BEECH SC
PSAC16/2002

N/A Dispute in regards to
alleged limited
consultation regarding
proposed restructuring of
HR and payroll services at
Fremantle Hospital and
Health Service

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Art Gallery of Western
Australia Department of
Culture and the Arts

SCOTT C
C271/2001

12/12/2001
7/02/2002
22/02/2002

Higher duties Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Recreation Camps and
Reserve Board

BEECH SC
C268/2000

23/10/2000
3/10/2001
12/04/2002
18/06/2002

Annual leave and long
service leave entitlements

Referred
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PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Plumbers and Gasfitters
Employees' Union

Northam District Hospital SCOTT C
C109/2001

18/07/2001
16/10/2001
14/03/2002
19/06/2002

Non-payment of toxic
allowances &
classisification to Level 9
of applicant union
member

Referred

Police Union Commissioner of Police SCOTT C
PSAC11/2002

22/04/2002 Expedition of enquiries
into ability to work

Concluded

Prison Officers Union Hon. Attorney General BEECH SC
C267/2001

23/11/2001 The Applicants Internal
Escort proposal has been
rejected by the
Respondent.

Concluded

Prison Officers Union The Hon. Attorney
General

BEECH SC
C224/2001

18/09/2001 Dispute exists in relation
to Safety Security and
Welfare issues assicated
with staffing levels

Concluded

Prison Officers' Union Hon Attorney General BEECH SC
C99/2001

7/05/2001 Prison workshops
understaffed

Concluded

Prison Officers' Union Hon. Attorney General BEECH SC
C223/2001

31/10/2001 Promotional system Concluded

Prison Officers' Union Ministry of Justice BEECH SC
C114/2001

N/A Alleged breach of section
32 of the Prison Officers
Award.

Concluded

Prison Officers' Union The Honourable Attorney
General, Minister for
Justice

BEECH SC
C64/2002

12/04/2002 Recommendation issued
by Gregor C in relation to
Inspections at Canning
Vale Prison

Concluded

Transport Workers'
Union

DALA Transport Pty Ltd SMITH C
C36/2002

27/03/2002 Alleged underpayment of
wages under Transport
Workers (General) Award

Concluded

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 05519

CR 127 OF 1997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN GOVERNMENT RAILWAYS COMMISSION, APPLICANT
v.
AUSTRALIAN RAILWAYS UNION OF WORKERS, WEST AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER THURSDAY, 9 MAY 2002
FILE NO/S. APPLICATION 191 OF 1999
CITATION NO. 2002 WAIRC 05519
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Lindsay
Respondent Mr R Wells
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 32 of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of March 2002, the Applicant advised the Commission by letter that the Applicant has no objection to
the Application being dismissed;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders;

THAT this application be, and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05512
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JO-ANN MORRISON, APPLICANT
v.
SUZANNE GRAE CORPORATION PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 8 MAY 2002
FILE NO. APPLICATION 467 OF 2001
CITATION NO. 2002 WAIRC 05512
_________________________________________________________________________________________________________

Result Application for production of documents dismissed.
Representation
Applicant Mr B. Stokes (as agent) for the applicant
Respondent Mr J. Uphill (as agent for the respondent
_________________________________________________________________________________________________________

WHEREAS an application was lodged in the Commission pursuant to regulation 80 of the Industrial Relations Commission
Regulations 1985 on 30 April 2002;
AND WHEREAS the parties were heard in chambers on 7 May 2002;
AND WHEREAS the Commission is of the view that the documents sought are not sufficiently relevant to an issue before the
Commission;
AND HAVING HEARD Mr B. Stokes (as agent) on behalf of the applicant and Mr J. Uphill (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application pursuant to R.80 dated 30 April 2002 be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05683
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OTTO WEINBRECHT, APPLICANT
v.
MOTOR ONE GROUP PTY LTD
WORLDMARK PTY LIMITED
CFLA PTY LTD, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 5 JUNE 2002
FILE NO. APPLICATION 1545 OF 2001
CITATION NO. 2002 WAIRC 05683
_________________________________________________________________________________________________________

Result Application for joinder of three companies granted.
Representation
Applicant Mr G. Hocking (of counsel) on behalf of the applicant.
Respondent Mr W. Koopmans
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979 between the
applicant and Laserline Pty Ltd;
AND WHEREAS a further application was lodged in the Commission for orders pursuant to section 27(1)(j) of the Act to join three
companies as respondents to the application;
AND WHEREAS Mr Wayne Koopmans on behalf of those companies consented to the joinder;
AND HAVING HEARD Mr G. Hocking (of counsel) on behalf of the applicant and Mr W. Koopmans on behalf of the respondents
the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the following companies be joined as 2nd, 3rd and 4th respondents respectively to application 1545 of 2001�
Motor One Group Pty Ltd.
Worldmark Pty Limited.
CFLA Pty Ltd.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05371
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS UNION OF AUSTRALIA, APPLICANT
v.
COVENTRY GROUP LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1642 OF 2001
CITATION NO. 2002 WAIRC 05371
_________________________________________________________________________________________________________

Result Order made to amend the name of the Applicant.
Representation
Applicant Mr Hodgson (Agent)
Respondent Ms Auerbach (Agent)
_________________________________________________________________________________________________________

Order
Having heard Mr Hodgson on behalf of the Applicant and Ms Auerbach on behalf of the Respondent, the Commission by consent,
and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Applicant be amended to Renee Wilson.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05663
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROGER FRANKLIN DAVIS, APPLICANT
v.
THE LOCALINK PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 31 MAY 2002
FILE NO. APPLICATION 1692 OF 2001
CITATION NO. 2002 WAIRC 05663
_________________________________________________________________________________________________________

Result Interlocutory Orders.
Representation
Applicant Mr J Hodgkinson (of Counsel)
Respondent Mr D Heldsinger & Ms S Holgate (of Counsel)
_________________________________________________________________________________________________________

Order
Having heard Mr J Hodgkinson (of Counsel) on behalf of the Applicant and Mr D Heldsinger (of Counsel) on behalf of the
Respondent, by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

(1) THE parties to provide Discovery of all relevant documents by way of an informal List of Documents setting out
each document or class of document, such Lists to be filed and served on or before 14 June 2002;

(2) INSPECTION of the documents to take place on or before 21 June 2002;
(3) THE applicant to file and serve his witness statements on or before 28 June 2002;
(4) THE respondent to file and serve its witness statements on or before 12 July 2002;
(5) THE matter is set down for trial on 29 and 30 July 2002; and
(6) THERE be liberty to both parties to apply.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05532
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANNE-MARIE MCNAMARA, APPLICANT
v.
LOTON HOLDINGS PTY LTD (ACN 009 383 493) AS TRUSTEE FOR PRIORITY
APPOINTMENTS TRUST T/A PRIORITY APPOINTMENTS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 10 MAY 2002
FILE NO/S. APPLICATION 2223 OF 2001
CITATION NO. 2002 WAIRC 05532
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Richardson as agent
Respondent Mr G Bartlett of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Richardson as agent on behalf of the applicant and Mr G Bartlett of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT each party shall give discovery on affidavit by serving its list of documents by 23 May 2002.
2. THAT inspection of documents shall be completed by 30 May 2002.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the parties shall file and serve any signed witness statements upon which they intend to rely by 5 July 2002.
5. THAT the parties shall file and serve any signed witness statements in reply upon which they intend to rely by

12 July 2002.
6. THAT the applicant shall file and serve an outline of submissions and any list of authorities upon which it intends to

rely by 12 July 2002
7. THAT the respondent shall file and serve an outline of submissions and any list of authorities upon which it intends

to rely by 19 July 2002.
8. THAT the matter be listed for hearing for 1 day.
9. THAT the parties have liberty to apply on short notice

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05637
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE GAYE ALLDAY, APPLICANT
v.
MALL INFORMATION SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 28 MAY 2002
FILE NO. APPLICATION 507 OF 2002
CITATION NO. 2002 WAIRC 05637
_________________________________________________________________________________________________________

Result Application for production of documents granted.
Representation
Applicant Ms J.A. Allday
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened attended by the applicant but not the respondent;
AND WHEREAS at the conference the applicant informed the Commission that she had completed and signed an employment
Taxation Declaration Form and given to it to the respondent;
AND WHEREAS the Commission is of the view that the document is relevant to an issue involved in this application and that the
respondent should produce it to the applicant for her use;
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AND HAVING HEARD Ms J.G. Allday on behalf of herself and there being no appearance on behalf of the respondent the
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby order�

THAT within seven (7) days of the 28th day of May, 2002 the respondent Mall Information Services produce by post to
the applicant Julie Gaye Allday at Unit 1/90-92 King William Street, Bayswater, the following document in its
possession, custody or power�

The original Taxation Declaration Form completed by Julie Gaye Allday.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

2002 WAIRC 04838
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 04838
_________________________________________________________________________________________________________

Result Application granted
_________________________________________________________________________________________________________

Order
WHEREAS on 8 February 2002, Greenfield Project Development Services, the Respondent, applied to the Commission for further
and better particulars relating to the claim lodged by Christopher Lance Roberts, the Applicant; and
WHEREAS on 19 February 2002 a conference was held in this matter; and
WHEREAS the Commission having heard from Mr G Marshall for the Respondent and Mr C Roberts, the Applicant, and having
considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the Applicant
1. List each component part of �Amount owed to me� in the sum claimed of $586.40 and the basis upon which

that component part is calculated.
2. Provide the legal basis upon which the �Daily allowance $30.00 per day for 48 days� in the sum claimed of

$1440.
3. Provide the legal basis upon which the �Amounts claimed by me in the sum claimed of $853.60.
4. Further and better particulars to be provided within 7 days of the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 04982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 04982
_________________________________________________________________________________________________________

Result Application for discovery granted
_________________________________________________________________________________________________________

Order
WHEREAS on 19 February 2002, Christopher Lance Roberts, the Applicant, applied to the Commission for discovery of
documents from Greenfield Project Development Services Pty Ltd; and
WHEREAS the Commission ex parte, having considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the Respondent
1. In relation to the amount claimed by the Applicant, provide a copies of pages of the consultancy agreement

between Bulong Nickel Operations and Greenfield Project Development Services, relevant to the October
2001 maintenance shutdown in respect of accommodation, meals, travel and incidentals.
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2. In relation to the amount claimed by the Applicant, provide copies of relevant correspondence within Greenfield
Project Development Services and between Bulong Nickel Operations and Greenfield Project Development
Services in respect of the airtravel, accommodation, meals and incidental charges for Greenfield Project
Development Services employees and sub contractors engaged for the October 2001 maintenance shutdown.

3. Discovery of documents to be provided within 7 days of the date hereof.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

NOTICES—Appointments—
NOTICE OF APPOINTMENT

Pursuant to the powers conferred by sections 93 and 95 of the Industrial Relations Act, I hereby assign the duties of a Deputy
Registrar to
Susane Tuna

From and including 7 June 2002.
JOHN SPURLING,

Registrar
7 June 2002

NOTICES—Union matters—
NOTICE

FBM 002 of 2002
NOTICE is given of an application by �The Small Business Association of Western Australia (Union of Employers)� to the Full
Bench of the Western Australian Industrial Relations Commission for registration of an organisation pursuant to Section 55 of the
Industrial Relations Act 1979.
The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by which that
area of the State within which the organisation operates, or intends to operate is limited, are as follows:

3 � CONSTITUTION
The Association will be made up of an unlimited number of persons, partnerships, firms, associations, joint ventures,
companies and corporations, who or which have been admitted as members in accordance with these Rules.

4 � SCOPE AND EXTENT OF THE SMALL BUSINESS IN RETAIL AND WHOLESALE TRADE
Any person, partnership, firm, association, joint venture, company or corporation who or which employs up to and
including one hundred (100) employees at each of their business premises, or employed to provide services, and involved
in the retail/wholesale trade.

6 - MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or which, is or is usually an employer within the meaning of the Act, or a
sole trader working in, or in connection with all or any facet of the small business in retail and wholesale trade described
in Rule 4 of this Constitution, will be eligible for membership.
6.2 Classes of Membership
The Association will have the following classes of membership:

(a) Ordinary members;
(b) Country members;
(c) Associate members;
(d) Life Members;

All of whom will, unless the context otherwise requires, be included in any reference to �member� wherever appearing in
this Constitution.
6.3 Ordinary Members
Ordinary Members of the Association will consist of those persons, partnerships, firms, associations, joint ventures,
companies and corporations or other legal entities engaged in small business in retail and wholesale trade.  Ordinary
Members may be admitted to the Association upon the endorsement of the Executive Committee.
6.4 � Country Members
Country Members of the Association will consist of those persons, firms, partnerships, associations, joint ventures,
companies and corporations or other legal entities who or which meet the criteria for ordinary membership defined in
Clause 6.3 but whose business is operated outside a 58 kilometre radius of the Registered Office of the Association.
Country Members may be admitted to the Association upon the endorsement of the Executive Committee.
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6.5 � Associate Members
Associate Members of the Association will consist of those persons, firms, partnerships, associations, joint ventures,
companies and corporations or other legal entities carrying on a bona fide business actively engaged in small business in
retail and wholesale trade, and on the endorsement of the Executive Committee, may be admitted to the Association as
Associate Members.
Associate Members will be ineligible to hold office or exercise voting rights but will be eligible to display emblems of the
Association as Associate Members.
6.6 Life Members
(a) An Annual General Meeting may elect a member as a Life Member of the Association in recognition of faithful

service rendered to the Association by that member.
(b) Every nomination for the appointment of a Life Member must be submitted to the Executive Committee in writing

and accompanied by not less than three testimonials in support.
(c) The conferring of Life Membership will be restricted to not more than one nominee per annum.  Nominations must

be submitted to the Annual General Meeting of members each year for approval by that meeting.
(d) Life Membership will entail all the privileges and rights of Ordinary Membership of the Association without

payment of fees, subscriptions, dues or levies.
The matter has been listed before the Full Bench on Monday 29 July 2002 at 10.30 am.
A copy of the Rules of the proposed new organisation may be inspected on the 16th Floor, AXA Centre, 111 St Georges Terrace,
Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the �Industrial
Relations Commission Regulations 1985�.

S. TUNA,
Deputy Registrar.

11 June 2002
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Civil Service Association and Chief Executive Officer, WA Centre for Pathology and Medical Research (Pathcentre)—No. P51 of 2001—
Application re introduction of shift work—Withdrawn by leave................................................................................................................. 462

Civil Service Association and Chief Executive Officer, Water and Rivers Commission—No. P2 of 2002—Application re prohibition
against continuing disciplinary action—Application for interim order dismissed........................................................................................ 463

Civil Service Association and Commissioner, Main Roads WA—No. P33 of 2001—Application pursuant to s.80E of the I.R. Act re
treatment of an employee—Dismissed ........................................................................................................................................................ 840

Civil Service Association and Commissioner of Police, Western Australian Police Service—No. PSAC21 of 2001—Conference re
restructuring activities being implemented by the Police Service—Recommendations Issued.................................................................... 102, 321

Civil Service Association and Commissioner of Police—No. P6 of 2001—Application re fairness and equity of treatment of an
employee—Dismissed................................................................................................................................................................................. 589

Civil Service Association and Department of Agriculture—No. P24 of 2001—Application pursuant to s.80E of the I.R. Act re alleged
forced transfer of an employee—Discontinued ........................................................................................................................................... 840

Civil Service Association and Department of Justice, & Director General, Ministry of Justice—Nos. P9 of 2001 and P38 of 2001—
Application for Orders pursuant to s.80E re dispute over groupworkers’ commuted shift allowance—Consent Order Issued .................... 321

Civil Service Association and Director General, Department for Community Development (Formerly the Department of Family &
Children’s Services)—No. P3 of 2002—Application pursuant to s.80E of the I.R. Act re failure to consider an employee’s transfer—
Dismissed.................................................................................................................................................................................................... 842

Civil Service Association and Director General, Department of Agriculture—No. PSAC10 of 2002—Conference re contract of
employment—Recommendation Issued ...................................................................................................................................................... 841

Civil Service Association and Director General, Department of Consumer and Employment Protection—No. P43 of 2001—Application re
disciplinary proceedings taken against Mr. R Emerson—Dismissed in the public interest.......................................................................... 456

Civil Service Association and Director General, Department of Consumer and Employment Protection—No. P57 of 2001—Application re
leave without pay and permission to undertake other employment—Dismissed—Application re perceived bias—Dismissed ................... 458, 591

Civil Service Association and Hairdressers’ Registration Board of Australia—No. P56 of 2001—Application pursuant to s.80E of the I.R.
Act re disciplinary proceedings—Dismissed............................................................................................................................................... 842

Civil Service Association and Ross Alexander Emerson and Director General, Department of Consumer and Employment Protection—
Nos. P44 of 2001 and P45 of 2001—Application for Orders pursuant to s.80E of the IR Act re enquiry into actions affecting
conditions of employment of an employee—Order Issued for discovery .................................................................................................... 595

Civil Service Association and Director General, Department of Justice (formerly known as Ministry of Justice)—No. PSAC23 of 2001—
Conference re continuing employment of an emolyee—Recommendation Issued ...................................................................................... 103

Civil Service Association and Director General, Department of Justice (formerly known as Ministry of Justice)—No. P40 of 2001—
Application for Orders pursuant to s.80E of the I.R. Act re Extension/Renewal of employment contract—Dismissed............................... 103

Civil Service Association and Director General, Ministry of Justice—No. P2 of 2001—Application for Orders pursuant to s.80E of the I.R.
Act re transfer of an employee—Application to revoke transfer—Dismissed ............................................................................................. 596

Civil Service Association and Director General, Ministry of Justice—No. P27 of 2001—Application for Orders pursuant to s.80E and
s.80F of the I.R. Act—Jurisdiction found.................................................................................................................................................... 104

Civil Service Association and Managing Director, Central West College of TAFE—No. P54 of 2001—Application for Orders pursuant to
s.80E re failure to convert employee to permanent status—Withdrawn by Leave....................................................................................... 108

Civil Service Association and Managing Director, Ministry of Housing—No. P37 of 2000—Application re variation of wages and
conditions of members—Dismissed pursuant to s.27(1).............................................................................................................................. 108

Civil Service Association and Vice Chancellor, University of Western Australia—No. P59 of 2001—Application re unfair termination—
Withdrawn by leave .................................................................................................................................................................................... 462

Civil Service Association and Western Australian Alcohol and Drug Authority (Next Step)—No. PSAC6 of 2002—Conference re
continuation of employment contract—Recommendation Issued................................................................................................................ 603

Police Union and Commissioner of Police—No. PSAC20 of 2001—Conference re dispute regarding alleged breach of promotion
procedures—Recommendation Issued ........................................................................................................................................................ 109

Police Union and Commissioner of Police—No. PSAC18 of 2002—Conference re interpretation of an Order of Public Service Arbitrator
in Matter No. PSACR 4 of 2002—Order Issued.......................................................................................................................................... 1010

Police Union and Commissioner of Police—No. P52 of 2001—Application re interpretation of the Western Australian Police Service
Enterprise Agreement for Police Act Employees 2001 No. PSA AG8 of 2001—Reasons for Decision Issued........................................... 603
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Police Union and Commissioner of Police—No. PSAC4 of 2002—Conference re alleged dispute re safety issues—Recommendation

Issued ......................................................................................................................................................................................................... 605
Police Union and Commissioner of Police—No. PSACR4 of 2002—Conference referred re alleged dispute re safety issues—Order Issued... 605

RECLASSIFICATION APPEALS—NOTATION OF.............................................................................................................................................. 507

SECTION 29(1)(b)—NOTATION OF....................................................................................................................................................187, 365, 486, 670, 1093

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS
Adamiak RV and All Things X-Rays Pty Ltd—No. 472 of 2001—Application re unfair dismissal and contractual entitlements—Ordered

Accordingly................................................................................................................................................................................................ 467
Anderson SE and Eastern Goldfields Medical Division of General Practice—No. 958 of 2001—Application re unfair dismissal—Granted.... 127
Australian Workers’ Union and Goldfields Contractors—No. CR265 of 2001—Conference referred re alleged unfair dismissal and denied

contractual entitlements—Ordered Accordingly......................................................................................................................................... 1102
Australian Workers’ Union and Henry Walker Eltin Pty Ltd—No. CR203 of 2001—Conference referred re termination of employment—

Dismissed ................................................................................................................................................................................................... 673
Australian Workers’ Union and Metro Shears—No. CR287 of 2000—Conference referred re alleged unfair dismissal—Dismissed ............... 1104
Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union and Parins—No. CR280 of 2001—Conference referred re

unfair dismissal—Dismissed ...................................................................................................................................................................... 1109
Barratt MA and Bryce R—No. 1314 of 2001—Application re contractual entitlements—Granted in Part ........................................................ 615
Bartell TP and Kenneth Gaziuddin Shaik t/a Outdoor Shades Wangara—No. 1998 of 2001—Application re unfair dismissal and

contractual entitlements—Ordered Accordingly......................................................................................................................................... 470
Boronovskis M and Milne Feeds Pty Ltd—No. 2329 of 2001—Application re unfair dismissal—Dismissed ................................................... 1011
Bowen CA and Tempo Services Pty Ltd—No. 1835 of 2001—Application re unfair dismissal—Interlocutory application dismissed ............. 843
Boyle J and WA Fork Truck Distributors Pty Ltd—No. 1195 of 2001—Application re unfair dismissal—Dismissed for want of jurisdiction . 472
Caldwell CV and Cloveroaks Pty Ltd—No. 1421 of 2001—Application re unfair dismissal and contractual entitlements—Ordered

Accordingly................................................................................................................................................................................................ 617
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Respondent—Granted ................................................................................................................................................................................ 329
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and contractual entitlements—Dismissed ................................................................................................................................................... 1013
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Issued ......................................................................................................................................................................................................... 329
Churchill D and Pharmacia and Upjohn (Perth) Pty Limited—No. 2077 of 2000—Application re unfair dismissal and contractual

entitlements—Order Issued ........................................................................................................................................................................ 130
Clarke GJ and Stirling Skills Training Inc Trading as Jobwest—No. 2112 of 2001—Application re unfair dismissal and contractual

entitlements—Declaration Issued ............................................................................................................................................................... 621
Cokic A and Graeme Wheildon Pty Ltd—No. 1901 of 2001—Application re unfair dismissal—Order Issued ................................................. 1014
Construction, Forestry, Mining and Energy Union and C.E.C.K. Pty Ltd—No. CR278 of 2001—Conference referred re alleged unfair

dismissal and jurisdiction—Dismissed for want of prosecution.................................................................................................................. 1113
Construction, Forestry, Mining and Energy Union and Fieldway Enterprises Pty Ltd—No. CR277 of 2001—Conference referred re

summary dismissal—Dismissed ................................................................................................................................................................. 873
Corcoran SR and Gibson Quai Pty Ltd—No. 1716 of 2001—Application re unfair dismissal and contractual entitlements—Dismissed for

want of jurisdiction .................................................................................................................................................................................... 137
Davies G and Itranex Pty Ltd—No. 1924 of 2001—Application re contractual entitlements—Order Issued..................................................... 334
Davies IR and Youngs WA Pty Ltd—No. CR23 of 2002—Conference referred re alleged refusal of payment of long service leave—

Dismissed for want of prosecution.............................................................................................................................................................. 1114
Davis LD and Blaxland Pty Ltd—No. 1074 of 2001—Application re contractual entitlements—Dismissed..................................................... 475
Dwyer SL and Aurora Information Systems—No. 1842 of 2001—Application re unfair dismissal and contractual entitlements—Ordered

Accordingly—Correction Order Issued ...................................................................................................................................................... 844, 876
Gallop JS and Gemstone Mining Pty Ltd Formerly Gemstone Exploration Pty Ltd (ABN98 094 364 897)—No. 1630 of 2001—Application

re contractual entitlements—Granted in Part .............................................................................................................................................. 846
Garie BM and Arrowglen Pty Ltd—No. 1792 of 2001—Application re unfair dismissal—Dismissed .............................................................. 848
Gault IE and Winthrop Baptist College—No. 254 of 2002—Application re unfair dismissal—Upheld and Order Issued................................. 1017
Germano DR and Gryphon Garage Doors—No. 103 of 2002—Application re unfair dismissal—Dismissed.................................................... 623
Girdwood BW and Surtron Technologies Pty Ltd—No. 2344 of 2001—Application re unfair dismissal—Dismissed for want of jurisdiction. 1024
Gould DT and Commissioner for Police—No. 132 of 2002—Application re unfair dismissal—Application to proceed—Reasons for

Decision Issued .......................................................................................................................................................................................... 624
Graham JE and Robert Waters—No. 699 of 2001—Application re unfair dismissal and contractual entitlements—Application  to amend

the name of the Respondent—Dismissed.................................................................................................................................................... 139
Green AL and Ballajura Properties Pty Ltd t/a Granger Clark (Ballajura)—No. 1454 of 2001—Application re unfair dismissal and

contractual entitlements —Dismissed......................................................................................................................................................... 335
Halligan MG and Bamboo Holdings Pty Ltd—No. 1624 of 2001—Application re unfair dismissal—Upheld and Order Issued....................... 1025
Harben PL and Buckeridge Nominees Pty Ltd ACN008 849 581 T/A BGC Windows—No. 319 of 2001—Application re unfair dismissal

and contractual entitlements—Oder Issued................................................................................................................................................. 142
Hasler PJ and LP Maintenance Pty Ltd (ACN094 805 366)—No. 167 of 2001—Application re unfair dismissal and contractual

entitlements—Ordered Accordingly ........................................................................................................................................................... 850
Hastie CJ and Mr Umberto Fiore, Camera Land Camera House—No. 1154 of 2001—Application re unfair dismissal—Dismissed ................ 337
Hinkley  RJ and Eurest (Australia) Catering & Services—No. 279 of 2002—Application re unfair dismissal—Application for costs granted. 1031
Hitchman S and 986 Corporation Pty Ltd—No. 1198 of 2001—Application re contractual entitlements—Granted.......................................... 477
Hribar NJ and Doug Millar – Millar Management Services—No. 239 of 2002—Application re unfair dismissal—Interlocutory application

dismissed.................................................................................................................................................................................................... 1032
Jackson DJ and Guda Guda Aboriginal Corporation and Warrrayu Aboriginal Corporation—Nos. 431 and 432 of 2000—Application re

contractual entitlements—Granted in Part .................................................................................................................................................. 1032
Johnston BA and Diasson Holdings Pty Ltd The Lonie Family Trust T/As R.H. Trotter & Co.—No. 415 of 2001—Application re unfair

dismissal—Dismissed................................................................................................................................................................................. 146
Jeeves R and Brett Martin Plastics Pty Ltd—No. 1370 of 2001—Application re unfair dismissal and contractual entitlements—Application

for adjournment—Granted in Part .............................................................................................................................................................. 339
Jolly MJ and ABA Automatic Gates (W.A.)—No. 839 of 2001—Application re unfair dismissal—Dismissed ................................................ 340
Kerr PM and Retech Rubber Pty Ltd—No. 1303 of 2001—Application re unfair dismissal—Order Issued...................................................... 625
Kluchar J and Hamersley Iron Pty Ltd—No. 625 of 2001—Application re unfair dismissal—Order Issued to refrain from further hearing

application alleging unfair dismissal........................................................................................................................................................... 628
Knight NL and Alintagas Limited—No. 1248 of 2001—Application re contractual entitlements—Dismissed ................................................. 478
Leafe PJ and The Calix Group—No. 2000 of 2001—Application re contractual entitlements—Dismissed....................................................... 629
Levaci P and Carolyn Lawrence – Chief Executive Officer Canning Division of General Practice Ltd—No. 601 of 2001—Application re

unfair dismissal—Application for an Order to amend name of respondent—Order Issued......................................................................... 630
Liquor, Hospitality and Miscellaneous Workers Union and Cannington Community College P&C Association Inc No. CR158 of 2001—

Conference referred re termination of a union member—Ordered Accordingly ......................................................................................... 677
Liquor, Hospitality and Miscellaneous Workers Union and Heaton Cleaning Pty Ltd—No. CR219 of 2001—Conference referred re

termination of employment—Ordered Accordingly ................................................................................................................................... 686
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Respondent’s name ..................................................................................................................................................................................... 1043
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Tilley AS and Abacus Computers and Technology—No. 1623 of 2001—Application re unfair dismissal—Ordered Accordingly.................... 663
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Denotes New Heading

Absence Without Leave
Act�Interpretation of
Allowances�See also specific heading, e.g. Isolation Allowance,

Industry Allowance, Meal Money�(Includes Special Rates and
Provisions)

Annual Leave�(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards�(Includes specified sub-headings, First Awards, New

Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)

Board of Reference
Board and Lodging�(Includes Accommodation)
Bonus�(Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay�Includes Inability to Pay
Casual Work�(Includes loadings applicable to such work and nature

of casual employment)
Classification�(Includes Reclassification)
Clothing�(Used when clothing is/is not provided and for clothing

allowances)
Common Rule�(Used in relation to Awards being or becoming

Common Rule awards)
Comparative Wage Justice�See also Nexus�(Includes Relativities)
Compassionate Leave�(Includes Bereavement Leave)
Compensation�See also specific heading, e.g. Redundancy, Long

Service Leave�(Includes compensation for unfair dismissals)
Conference�(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service�(Used in relation to Section 29 (2) applications)
Contract out of Award
*Costs (Matters pertaining to)
Custom and Practice
Dangerous Work
Date of Operation�(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee�(Used in such cases as whether person is an employee or

independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
Hours of Work
Industrial Action�(Includes Work-to-Rule, Picketing, Stop Work

Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry�(Used re questions of extent and meaning of specified

industry)
Industry Allowance
Interpretation�Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions�(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call�(Includes Stand by)
Order�(Includes Cancellation of Order)
Over Award Payment
Overtime�(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference�(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment�(Includes Severance Pay)
Reinstatement
Registration�See Unions
Rest Periods�(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination�(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling�(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions�(Includes Direction for Observance of Rules, Registration,

Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)

Utilisation of Contractors
Victimisation
Wages�(Includes Catch-up Margins, Payment by Results, Piece

Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
Workplace Agreement
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MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 82 PART 1, SUB PART 1-6.

NOTE: 1 Denotes Industrial Appeal Court Decision 3 Denotes Commission in Court Session Decision
2 Denotes Full Bench Decision 4 Denotes Decision of President

Page

ACT - INTERPRETATION OF—
Complaint re breach of award - Complainant argued that as a result of the award breach, he has been underpaid $14,775.92 -

Defendant denied the allegations and argued that there was no underpayment - Further, Defendant counterclaims the amount of
$13,036.33, which it said was overpaid to the Complainant and that the overpayment arose as a consequence of the
Complainant's breach of duty of fidelity and good faith � Preliminary Issue re jurisdiction to deal with the Respondent�s
counterclaim - IM reviewed Acts, Regulations and authorities and found that the Industrial Magistrate Court had jurisdiction to
deal with the counterclaim - Further, IM reviewed relevant sections of the Award, evidence and found that Defendant had
breached the award, and as a result of the breaches Complainant suffered a total underpayment of $14,775.92 - As for the
Defendant's counterclaim, IM found that it was without merit and not proven - Reasons for Decision Issued - Mr S Kennedy -
v- DPH Nominees T/A Ausmic Environmental Industries WA - CP 263 of 1998 - Industrial Magistrate - Cicchini IM -
02/08/00 - Other Business Services................................................................................................................................................ 115

1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair
treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services ........................................................... 207

1Appeal against decision of Full Bench (81WAIG2537) re amount of compensation paid for loss or injury due to unfair dismissal -
IAC found question was whether when assessing the monetary compensation which may be awarded under s23A(1)(ba) of the
IR Act 1979 the Commission should discount the amount awarded, if an Applicant has commenced proceedings in a common
law court for damages which may result in a monetary award - IAC found that there was nothing in the IR ACT, including the
requirement to act according to equity, good conscience and the substantial merits of the case that required the Commission to
take into account the fact that the Applicant may have other monetary remedies or has commenced proceedings to enforce
those remedies - Dismissed - Q-Vis Limited (ACN 009 234 173) -v- Mr SD Gordon - IAC 5 of 2001 - Industrial Appeal Court
- 01/01/02 - Machinery & Equipment Mfg..................................................................................................................................... 210

Complaint re breach of award - Complainant Union argued that Defendant breached the Building Trades (Construction) Award 1987
and contended that its member was at all material times Defendant's employee - Defendant denied that union member was its
employee, and conducted maintenance work for it under a contract of services - Defendant made application to limit hearing to
one issue only that being whether he was an employee of Defendant - Complainant opposed application and argued that this
Court has the ability to determine the matters raised by Defendant in its pleadings - Defendant contended that the general
jurisdiction of this Court was limited to specific statutory provisions and wanted that this Court not determine any factual or
legal issues going to promissory estoppel or other equitable defences raised - Industrial Magistrate found that this Court had
jurisdiction to deal with the enforcement of the award pursuant IR Act and that it would be inappropriate to split the issues and
have separate hearings in relation to award coverage and the other matters - Reasons for Decision Issued - CONSTRUCTION,
MINING, ENERGY -v- Pace Construction Pty Ltd t/a Pace and Brian Master Builders - CP 157 of 1999;CP 306 of 2000 -
Industrial Magistrate - Cicchini IM - 24/01/02 - Construction Trade Services ............................................................................... 324

Application re transfer of member - Applicant Union argued that the decision of Respondent to transfer member from the position of
Prison Support Officer in Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and
that Respondent be made to return member to work at the Broome Regional Prison or transfer her to suitable alternative
employment in Broome - Respondent argued that it had the right to transfer the member after considering the situation that had
arisen - Public Service Arbitrator found that it had exclusive jurisdiction to enquire into and deal with any industrial matter
relating to government officers which was subject to the Industrial Relations Act, however, a Public Service Arbitrator did not
have jurisdiction to enquire into or deal with any matter in respect to a procedure referred to in the Public Sector Management
Act 1994 - Public Service Arbitrator also found that matters which were allegations of breaches of the relevant public sector
standard were not within the jurisdiction of the Arbitrator - Arbitrator concluded that it did not have the jurisdiction to deal
with the Union's application to enquire and deal with the decision of Respondent to transfer and thus, with some reluctance the
application was dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Civil Service Association of Western
Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - Public Service Arbitrator - BEECH SC -
14/03/02 � Other Services.............................................................................................................................................................. 596

Complaint re breach of Workplace Agreement - Complainant argued that Respondent had failed to comply with the terms of the
workplace agreement and that the claim did not include a certificate as required by Section 54 of WPA Act and that the
requirement for a certificate to be given was no more than an administrative obligation that once given at any time after
initiating process has been lodged - Respondent argued that there was no breach and the Court did not have the jurisdiction to
hear the complaint, to the extent that the Court may have jurisdiction, it could not grant the relief sought against Respondent -
Industrial Magistrate found that the provision of the certificate was more than a mere administrative requirement, its provision
was a mandatory initiating requirement which enlivened this Court - Further Magistrate found that this Court had no
jurisdiction to hear and determine this matter and struck out the claim for want of jurisdiction - Mr DF Halpin -v- Western
Australian Mint - M 397 of 2001 - Industrial Magistrate - Cicchini IM - 13/03/02 � Metal Product Manufacturing...................... 611

Application re unfair dismissal - Preliminary issue to determine whether matter should proceed - Applicant argued that application
should proceed because the prejudice would be the denial of Applicant to bring his claim before the Commission for
determination and that documentation requested from Respondent were not forthcoming - Respondent argued that Applicant
had not complied with Regulation 89, that Applicant had not been unfairly dismissed and that Applicant had not provided
sufficient grounds for an unfair dismissal case - Commission found that there would be prejudice to Applicant by the
application being dismissed and thus the application was not dismissed - Application to proceed - Mr DT Gould -v-
Commissioner for Police - APPL 132 of 2002 - SCOTT C - 05/04/02 � Police............................................................................. 624
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2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration..................................................... 752

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for enforcement of an order of the
Commission and order for costs - Appellant Union argued IM erred in finding that it was barred from pursuing the claim
against the Respondent because a Union delegate had entered into a deed of settlement with the Respondent excluding the
Union from negotiations - Full Bench found that the complaint was dismissed before the Applicant Union could properly
proceed with its case notwithstanding prima-facie evidence of a breach - Full Bench found IM erred entirely by not adverting
to the clear terms of s83 of the IR Act 1979 and misapprehended the nature of enforcement proceedings - It simply did not set
out to exercise its jurisdiction - Full Bench found that the Deed of Release was entirely irrelevant to whether there was a breach
or non-compliance with an order of the Commission made under s.44 - Full Bench found there was no question of estoppel or
privity of contract, but enforcing orders of the Commission was a matter of public interest - Full Bench found that finding that
the claim was frivolous and vexatious was entirely erroneous and there was no basis for costs - Upheld and Remitted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Limited - FBA 1 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/04/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 773

ALLOWANCES—
1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair

treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services........................................................... 207

Application to vary the Licensed Establishments (Retail & Wholesale) Award 1979, Shop & Warehouse (Wholesale & Retail
Establishments) State Award 1977, Storemen Independent Wooldumpers Pty Ltd Award 1982 and Wool, Hide & Skin Store
Employee's Award No. 8 of 1966 - The difference between the Applicant Union and the Respondents who appeared was the
way in which the CPI was calculated to increase the meal money allowance - Commissioner found the use of the eight capital
cities index was consistent with the State Wage Principles - Granted - The Shop, Distributive and Allied Employees'
Association of Western Australia -v- Independent Wooldumpers - APPL 1609,1610,1611,2123 of 2001 - BEECH C - 10/01/02
- Personal & Household Good W/sg.............................................................................................................................................. 283

2Appeal against Decision of Industrial Magistrate (81WAIG2893 & 3093) - Appellant argued that the Industrial Magistrate erred in
facts and law on numerous grounds, in particular regarding that the set-off and estoppel does not apply, that in the alternative,
it was permissible to plead a breach of a federal and state award and by imposing the penalties for the breaches - Full Bench
found that no set -off could apply, there was no basis to find an estoppel and no miscarriage in the exercise of discretion by the
Magistrate - No grounds of appeal were made out - Dismissed - James Turner Roofing Pty Ltd -v- Mr CL Peters - FBA 53 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 29/04/02 - Construction Trade Services..................................... 765

3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885

Application to vary the Transport Workers' (General) Award No. 10 of 1961 - Applicant Union sought to amend allowances in the
Award pursuant to Principle 2 and Principle 5 of the Statement of Principles 2001 and also to vary various other clauses -
Respondents sought to vary Clause 15(1) of the Award and argued that the variation was deleted by mistake when the Award
was varied on 19 February 1986 - Commission was not satisfied that Respondents had made out a case that any error was made
when Award was varied in 1986 - Commission declared that the amendment sought by the Respondent (if allowed) would be
to reduce the Award Safety Net and accordingly referred the Respondent's application to the Chief Commissioner under
Principle 10 of the Statement of Principles - Declaration Issued - Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch -v- Gordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - SMITH C/WOOD
C/HARRISON C - 30/05/02 - Road Transport ............................................................................................................................. 1008

ANNUAL LEAVE—
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and that he had been denied

contractual entitlements under his contract of service - Applicant argued that the reason for the dismissal stemmed from
something of an abusive attitude on the part of employer on that day and that he was ordered to leave the premises - No
appearance from Respondent - Commission found that in the absence of Respondent there was no countervailing evidence and
found that the dismissal was unfair and awarded compensation - Unfair dismissal claim granted and contractual entitlements
claim dismissed - Mr TP Bartell -v- Outdoor Shades Wangara - APPL 1998 of 2001 - BEECH C - 05/03/02 - Building
Structure Services.......................................................................................................................................................................... 470

Application re contractual entitlements - Applicant argued that he was owed benefits accrued as compensation for time not worked as
his contract guaranteed him employment until 16 October 2002 - Respondent argued the agreement only created a salary
guarantee - Commission found that clauses 4.3 and 4.4 of the agreement were ambiguous and the Applicant was unable to
make out his claim for leave and that superannuation did not form part of the Applicant's salary within the meaning of the
agreement - Dismissed - Mr NL Knight -v- Alinta Gas Limited - APPL 1248 of 2001 - SMITH, C - 15/02/02 - Electricity and
Gas Supply .................................................................................................................................................................................... 478

Application re contractual entitlements - Applicant claimed contractual benefits for accrued annual leave and pay in lieu of notice -
Applicant terminated his employment an gave two week's notice as he had secured employment with a competitor of the
Respondent - Respondent opposed the claims indicating there was a practice within the motor industry that when a salesman
resigned to take up a position with a competitor they leave immediately - Commission found the Applicant's claim for two
week's notice pay was made out, but the claim for annual leave to be paid at a higher rate of pay failed - Granted in Part - Mr
MA Barratt -v- Robert Bryce - APPL 1314 of 2001 - SMITH C - 07/03/02 - Machining and Motor Veh Whlslg......................... 615



1140 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

CUMULATIVE DIGEST�continued

Page
ANNUAL LEAVE—continued

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought the maximum amount compensation in the
alternative that reinstatement was impracticable - Respondent argued that Applicant was not a target for the dismissal, that he
had previously considered terminating him to cut costs because his business was not performing well - Commission found on
evidence that Respondent had previously considered terminating Applicant because its business was not performing well,
therefore, Commission did not believe that Applicant was a target - Further, Commission found that Applicant was unfairly
dismissed; that it doubt that a successful working relationship could be re-established and that it was satisfied that Applicant
had sought to mitigate his loss and awarded compensation - Ordered Accordingly - Mr PM Kerr -v- Retech Rubber Pty Ltd -
APPL 1303 of 2001 - WOOD C - 22/03/02 - Other Services......................................................................................................... 625

Application re unfair dismissal - Applicant argued that Respondent had dismissed her unfairly, that an agreement had been reached in
the Commission and that Respondent had not complied fully with the agreement that was reached - No appearance from
Respondent - Commission found that an agreement had been reached and made an order in terms of that agreement - Ordered
Accordingly - Ms NM Lucanus -v- Cuddles Childcare Group - APPL 1719 of 2001 - SMITH C - 05/04/02 � Community
Services ........................................................................................................................................................................................ 634

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed, and owed annual leave, pay
in lieu of notice, redundancy pay and compensation on the basis that he had been continually employed in the Respondent's
business - Respondent argued that Applicant was terminated because the business was closing down as it was likely to become
insolvent - Commission found that Applicant was unfairly dismissed and awarded compensation in lieu of notice, one day's
pay and accrued annual leave - A separate award for redundancy was not made out nor was the transmission of business
argument - Granted in Part - Mr PJ Hasler -v- LP Maintenance Pty Ltd ACN 094 805 366 - APPL 167 of 2001 - SMITH C -
16/04/02 - Construction Trade Services ........................................................................................................................................ 850

Application re contractual entitlements - Applicant claimed he was owed benefits to which he was entitled to under his contract of
employment - Applicant claimed he was owed wages, leave entitlements, superannuation, petty cash and mobile phone
expenses, accommodation and fuel entitlements - Respondents opposed the claim and counter claimed with a list of expenses
paid by the Respondents for the Applicant - Commissioner found that all claim except the petty cash were made out by the
Applicant - Respondents counter claims that the Applicant owed the Respondent money were not made out - Commissioner
ordered the Applicant to return the computer tower in working order to the Respondents before the Respondents were required
to pay the outstanding amounts - Granted in part - Mr DJ Jackson -v- Warrayu Aboriginal Corporation - APPL 431,432 of
2000 - SMITH C - 03/05/02 - General Construction...................................................................................................................... 1032

Application re contractual entitlements - Applicant sought denied salary, salary in lieu of notice, annual leave and superannuation
entitlements due under his contract of service - Respondent's notice of answer and counter proposal did not comply with the
Commission's direction or regulations - Respondent advised the Commission that it would not appear at the hearing as it had
no assets - Commission awarded the Applicant salary payments due under the contract of service, but denied the claims for
salary in lieu of notice, annual leave and superannuation - Granted in Part - Mr MJ Radford -v- Coinstar Pty Ltd - APPL 1855
of 2001 - KENNER C - 21/05/02 � Finance................................................................................................................................... 1049

APPEAL—
1Appeal against Decision of Full Bench (80WAIG4326) re dismissed application for unfair dismissal - Appellant argued the Full

Bench erred in law in not taking cognisance of the legal significance of a cross appeal, by finding the Appellant was satisfied
with the Commission's order and by not granting an extension of time - Industrial Appeal Court found the grounds of appeal
for an extension of time was without merit and should not be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - IAC 6
of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 28/11/01 - Community Services............................................. 5

2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the application by Respondent as it was premature and that it would lose its right of appeal - Respondent argued
that the appeal by Appellant had no prospect of success and it was baseless - Full Bench found that the submissions concerning
the merits of the appeal were premature and there would be an injustice to Appellant and that Respondent was left with the
opportunity to answer the appeal in any event - Orders Issued - Director General of the Department of Community
Development -v- Civil Service Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 18/12/01 - Government Administration......................................................................................... 16

2Appeal against Decision of Commission (81WAIG1616) re unfair dismissal and contractual entitlements - Appellant argued the
Commissioner erred in law and fact regarding the no period of notice to terminate within the employment contract and the
Appellant's work performance, and sought an order that the decision be overturned - An application for an extension of time to
lodge appeal books was granted and application to adduce fresh evidence was dismissed - Full Bench found that there was no
concluded written agreement nor was an offer of employment accepted which contained an agreed term of notice of
termination - Dismissed - Dayman Holdings Pty Ltd ABN 009 309 468 Trading as Reynolds & Associates -v- Mr MRS Barnes
- FBA 41 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 17/12/01 - Business Services ................................. 17

2Appeal against Decision of Commission (81WAIG1632) re quantum of compensation and contractual benefits - Appellant argued
that the Commissioner erred on a number of grounds regarding compensation, superannuation, entitlements and redundancy
payment - There was no cross appeal - Full Bench found that the Appellant was not entitled to claim an amount equal to
superannuation contributions as a contractual benefit, and had received a reasonable redundancy payment - Dismissed - Mr P
Dellys -v- Elderslie Finance Corporation Limited - FBA 42 of 2001 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
18/12/01 � Finance ........................................................................................................................................................................ 24

2Appeal against Decision of Commission (81WAIG1646) re unfair dismissal - Appellant argued the Commissioner had erred in law
and fact on numerous grounds relating to the contract of service - Full Bench found there was no jurisdiction to hear and
determine an application claiming relief for harsh, oppressive and unfair dismissal, and the claim for contractual benefits was
not established at first instance - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - FBA 46 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/BEECH C - 20/12/01 - Printg, Publishg & Rcdd Media ............................................................... 35

2Appeal against Decision of Commission (81WAIG2446) re unfair dismissal - Appellant appealed against the Commission's
"findings" on various issues relating to his claim - Further, Appellant sought six months compensation for his unfair dismissal,
and for an ancillary order to be issued for the Respondent to provide him with a statement of duties, and that the Commission's
decision be set aside - Full Bench reviewed various authorities and evidence and found that no ground of appeal was made out
and that there was no miscarriage of the exercise of the discretion, at first instance, established and dismissed the appeal -
Dismissed - Mr S LaRose -v- Kiam Corporation Limited - FBA 47 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 11/12/01 - Other Services .................................................................................................................................... 44

2Appeal against Decision of Commission (81WAIG2596) re unfair dismissal - Appellant argued that in relation to the written warning
issued, the Commissioner erred in concluding that it was unfairly issued, that on various other issues such as health and safety,
the relationship between Applicant and the Head Department, the Applicant's performance and compensation, the
Commissioner failed to give proper weight to the evidence - Further, Appellant sought that the Commission's order be quashed
- Full Bench reviewed evidence, authorities and found on various reasons, that the Commissioner was entitled to find and
correct in finding that the dismissal was unfair, that it was quite clear that the exercise of the discretion at first instance did not
miscarry as alleged in the grounds of appeal and that the appeal was not made out, therefore dismissed the appeal - Dismissed -
Penrhos College (Inc) -v - Mrs M Muggeridge - FBA 52 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
07/12/01 � Education ..................................................................................................................................................................... 49
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1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair
treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services........................................................... 207

1Application for stay of order for reinstatement pending appeal to Full Bench - Applicant argued employee ordered to be reinstated
would require retraining and offered to continue salary payments until the appeal was disposed - IAC found that it had the
power to stay the order pending the appeal and that there were no exceptional circumstances in the case - Dismissed - BHP
Iron Ore Pty Ltd -v- CONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - 04/02/02 - Metal
Ore Mining.................................................................................................................................................................................... 209

1Appeal against decision of Full Bench (81WAIG2537) re amount of compensation paid for loss or injury due to unfair dismissal -
IAC found question was whether when assessing the monetary compensation which may be awarded under s23A(1)(ba) of the
IR Act 1979 the Commission should discount the amount awarded, if an Applicant has commenced proceedings in a common
law court for damages which may result in a monetary award - IAC found that there was nothing in the IR Act, including the
requirement to act according to equity, good conscience and the substantial merits of the case that required the Commission to
take into account the fact that the Applicant may have other monetary remedies or has commenced proceedings to enforce
those remedies - Dismissed - Q-Vis Limited (ACN 009 234 173) -v- Mr SD Gordon - IAC 5 of 2001 - Industrial Appeal Court
- 01/01/02 - Machinery & Equipment Mfg .................................................................................................................................... 210

2Appeal against decision of Commission (81WAIG1206) - Appellant argued that the learned Commissioner erred in law and fact on
several grounds regarding procedural fairness and failing to consider a number of matters and facts - A submission that the
Appeal was incompetent as being out time was dismissed - Full Bench found that the exercise of discretion at the first instance
was not miscarried and no ground of appeal was made out - Dismissed - Mr GE Garbett -v- Midland Brick Co Pty Ltd - FBA
28 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 06/02/02 - Other Manufacturing ...................................... 212

Appeal against decision of the Respondent re alleged misconduct - Appellant argued the alleged misconduct, which was denied, was
not undertaken in the course of performance of her duties or related to her employment with the Respondent, and that she was
denied natural justice and procedural fairness during the investigation - Respondent denied any flaws in the investigation's
procedures and claimed the Appellant's conduct involved a breach of her contract of employment - Public Service Appeal
Board found there were significant and substantive flaws in the disciplinary process and as a result the findings are
unsustainable and the finding of the disciplinary process and penalty imposed should be quashed - Granted - Ms TR Cull -v-
Commissioner, State Revenue Department - PSAB 3 of 2001 - Public Service Appeal Board - SCOTT C. - 04/02/02 -
Government Administration .......................................................................................................................................................... 377

1Appeal against Decision of Commission in Court Session (81WAIG1162) re an application to vary an award - Appellant argued the
Commission in Court Session erred in law in finding that there was an industrial matter in the case, and was in excess of
jurisdiction in its decision to allow the Applicant Union's "freedom of choice" clause to be inserted into the award - Industrial
Appeal Court found the Commission erred in the exercise of its discretion to grant the application by giving significant weight
to the effects of workplace agreements on terms and conditions of the cleaning industry, and to the diminution of employment
under the award. The appeals were allowed, the decision of the Commission in Court Session set aside, and the original
application of the union was dismissed - Upheld - Chamber of Commerce & Industry of Western Australia -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2001 & IAC 4 of 2001 -
Industrial Appeal Court - 15/02/02 - Property Services ................................................................................................................. 405

2Appeal against Decision of Commission (81WAIG3079) re variation of the Malting Industry Award 1993 - Appellant argued the
Commission erred in the exercise of its discretion on a number of grounds, including that it gave no weight to the scheme of
the Act/or the Wage Fixing Principles - Full Bench reviewed Act, authorities, Wage Fixing Principles and found that the
Commission at first instance had erred in making findings in error and in not having regard to a number of relevant matters and
therefore, upheld the appeal, suspended the decision at first instance and remitted the matter back to the Commission at first
instance - Upheld - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin
Australia Pty Ltd - FBA 56 of 2001 - Full Bench - SHARKEY P/GREGOR C/SMITH, C - 13/03/02 - Food, Beverage and
Tobacco Mfg ................................................................................................................................................................................. 412

2Appeal against Decision of Commission (81WAIG2772) re unfair dismissal - Applications to extend time to institute the appeal were
granted and fresh evidence was admitted - Appellant appealed against the original order striking out the application due to no
attendance on behalf of the application at the first hearing - Full Bench found the failure of the Appellant's solicitor to attend
the hearing was the fault of the Solicitor and suspended the order and remitted the matter back to the Commission - Costs for
the Respondent's inconvenience was awarded - Upheld and decision at first instance suspended and remitted back to the
Commission - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - FBA 54 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/WOOD,C - 28/02/02 - Other Services..................................................................................................................................... 422

2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the decision of the learned Commissioner in that the Arbitrator erred in law in finding that the Respondent's
alleged conduct did not touch Respondent's members employment - Appellant further argued that it should have been allowed
to enquire into Respondent's alleged conduct because depending on the factual findings made there was a potential for a
finding that Respondent's conduct was improper as to render him unfit for work with Appellant and there was the potential for
a finding that Respondent had committed a breach of discipline given the role of the Department of Community Development
and as a manager - Respondent argued and file a notice of contention that the conduct of any investigations which might be
initiated by Appellant were not at all relevant to the grounds of appeal - Full Bench found that the crux of the appeal was that
there was a potential for a finding that the member's alleged conduct was so intrinsically improper that it rendered him unfit to
work with Appellant, as well as, a potential for findings of the breaches of discipline - Further, Full Bench found that the
Arbitrator erred in finding that there was an allegation of misconduct constituting a breach of discipline and that all grounds of
the appeal were made out - Appeal Upheld - Director General of the Department of Community Development -v- Civil Service
Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
05/03/02 - Government Administration......................................................................................................................................... 425

2Appeal against Decision of Commission (unreported) re unfair dismissal - An application to extend time to institute the appeal was
granted - Appellant argued the Commissioner erred in exercising his discretion to make an order discontinuing matter No.
1039/2000 - Respondent argued there was no material put forward to support the application - Full Bench found that the
Commissioner had erred in the exercise of his discretion and quashed the order made at the first instance - Upheld and
Quashed - Mr J Lane -v- Aussie Online Limited (ACN 004 160 927) - FBA 50 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 20/02/02.................................................................................................................................... 430

1Application for stay of order of Decision of Commission in Court Session in Matter No. A4 of 2001 - The main ground of appeal was
that the CICS justified the making of the award on the basis that the Applicant had been incorporated so as to avoid the binding
effect of the Burswood Resort Management Ltd agreement - Industrial Appeal Court was not impressed with the force of the
argument that the new award will cause the Applicant to suffer irremediable losses in the form of lost business opportunities if
a stay was not granted - IAC concluded that this case did not present exceptional circumstances such as to justify an order that
the award made by CICS be stayed pending the appeal - Dismissed - Burswood Catering and Entertainment Pty Ltd -v-
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial
Appeal Court - - 23/04/02 - Accommodatn, Cafes&Restaurants ................................................................................................... 741
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2Appeal against Decision of the Commission (81WAIG3112) - Appellant argued that the Commissioner erred in law and fact on a
number of grounds in finding that the applicants were not unfairly dismissed - Applications to adjourn proceedings and to
substantially amend the grounds of appeal were dismissed - Appellant made an application that Commissioner Kenner
disqualify himself from hearing the appeal - Commissioner Kenner declined to disqualify himself and his reasons are provided
in the decisions - Full Bench found that the grounds of the appeal were not made out as the grounds did not disclose any error
on the part of the Commission at first instance - Dismissed - Mr D Bucu & Others -v- Midland Brick Co Pty Ltd - FBA 59 of
2001 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 02/05/02 - Non -Metallic Min Product Mfg................................... 743

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration ..................................................... 752

2Appeal against Decision of the Commission (81WAIG3135) re unfair dismissal - Appellant appealed the decision on a number of
grounds relating to the amount of compensation awarded for loss and redundancy pay - Full Bench found that the Appellant
was made redundant but the award precludes any obligation to pay redundancy as the Appellant was a part time employee and
the Respondent employed less than 15 employees - Further, the claim for compensation for loss was not established -
Dismissed - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - FBA 60 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/KENNER C - 23/04/02 - Personal & Household Good Rtlg ............................................................................ 761

2Appeal against Decision of Industrial Magistrate (81WAIG2893 & 3093) - Appellant argued that the Industrial Magistrate erred in
facts and law on numerous grounds, in particular regarding that the set-off and estoppel does not apply, that in the alternative,
it was permissible to plead a breach of a federal and state award and by imposing the penalties for the breaches - Full Bench
found that no set -off could apply, there was no basis to find an estoppel and no miscarriage in the exercise of discretion by the
Magistrate - No grounds of appeal were made out - Dismissed - James Turner Roofing Pty Ltd -v- Mr CL Peters - FBA 53 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 29/04/02 - Construction Trade Services ..................................... 765

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for enforcement of an order of the
Commission and order for costs - Appellant Union argued IM erred in finding that it was barred from pursuing the claim
against the Respondent because a Union delegate had entered into a deed of settlement with the Respondent excluding the
Union from negotiations - Full Bench found that the complaint was dismissed before the Applicant Union could properly
proceed with its case notwithstanding prima-facie evidence of a breach - Full Bench found IM erred entirely by not adverting
to the clear terms of s83 of the IR Act 1979 and misapprehended the nature of enforcement proceedings - It simply did not set
out to exercise its jurisdiction - Full Bench found that the Deed of Release was entirely irrelevant to whether there was a breach
or non-compliance with an order of the Commission made under s.44 - Full Bench found there was no question of estoppel or
privity of contract, but enforcing orders of the Commission was a matter of public interest - Full Bench found that finding that
the claim was frivolous and vexatious was entirely erroneous and there was no basis for costs - Upheld and Remitted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Limited - FBA 1 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/04/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 773

4Application for stay of operation of the Order of the Commission (unreported) re unfair dismissal and contractual entitlements
pending the hearing and determination of Appeal to Full Bench - Appellants Employer argued that Commissioner erred in law
and fact in making the Order as there was no basis for making the Order because the claim was one of contractual benefits and
for unfair dismissal and that the documents ordered were excessively broad - Respondent argued that there was no justification
for an order for stay of operation to be made - President found that Appellants had not made or established that they were
entitled to an order for a stay of operation - Dismissed - Mr Ron Stanley/Mr Peter Stanley, Westlaw Securities P/L T/as
Communique Communications -v- Mr MK Bryant - PRES 8 of 2002 - President - SHARKEY P - 30/04/02 - Communication
Services ......................................................................................................................................................................................... 785

Appeal against the Decision of Respondent re gross misconduct - Appellant argued that alleged dismissal regarding gross misconduct
was unfair and submitted that the PSAB had jurisdiction to hear the appeal - Respondent argued that Appellant's employment
was subject to a workplace agreement pursuant to the Workplace Agreement Act 1993 and that the PSAB did not have the
jurisdiction to deal with this matter - PSAB found that it did not have the jurisdiction to deal with this matter on the basis that
there was no industrial matter - Dismissed for want of jurisdiction - Mr P Henley -v- Geraldton Health Service - PSAB 1 of
1999 - Public Service Appeal Board - SCOTT C - 23/04/02 - Government Administration .......................................................... 882

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

2Appeal against Decision of Public Service Arbitrator (82WAIG463) re dismissed application for interim order in Matter No. P2/2002
- Appellant Union argued that the Arbitrator had erred in law and failed to exercise her discretion in dismissing a request for
interim orders regarding the continuance of disciplinary action against the union member - Full Bench emphasised that the
fundamental question was whether the matter was of such importance that in the public interest an appeal should be made -
Full Bench found that it had not been established that the matter was of such importance and that the appeal was premature -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water and Rivers
Commission - FBA 16 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 16/05/02 - Government
Administration  ............................................................................................................................................................................. 947

2Appeal against Decision of the Public Service Arbitrator (82WAIG456) re dismissed claim in relation of disciplinary proceedings
taken against an employee - Appellant Union argued that the Public Service Arbitrator had erred in law and fact by dismissing
the original application prior to its substantive hearing on the basis that it was contrary to the public interest - Full Bench found
the Arbitrator did not err in the exercise of discretion and no grounds of appeal were made out - Full bench found the whole
process of investigation as conceded was "void" or a "nullity", a finding which was at least recognised by the correct
observation by the Arbitrator that the matter was dead - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Director General, Department of Consumer and Employment Protection - FBA 13 of 2002 - Full Bench -
SHARKEY P/COLEMAN CC/KENNER C - 24/05/02 - Government Administration   .............................................................. 952
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2Appeal against Decision of Commission (81WAIG3151) re dismissed unfair dismissal claim - Appellant appealed on numerous
grounds regarding the Commissioner's finding that there was a valid reason to terminate the Appellant's employment - Full
Bench found as the Commissioner had found, that the Appellant had not established that the allegations against him were
untrue, and that there was unfairness in his dismissal - Full Bench also found the Commissioner had not misused the advantage
that she had in seeing the witnesses, and it was not established that the exercise of discretion was miscarried - Dismissed - Mr
AD Tasker -v- Sinogal Pty Ltd trading as Rockingham Auto Electrics & Mechanical Services - FBA 57 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/WOOD C - 09/05/02 - Motor Vehicle Rtlg & Services  .............................................................. 957

AWARDS—
3Application for registration of a new award - Application by Respondent for an adjournment - Applicant Union opposed the

adjournment as Respondent was well acquainted with the subject matter of the application and that it would have a detrimental
effect on the potential employees of the new award - Respondent argued that the time to prepare for the court hearing would be
inadequate and that December and January were notoriously the busiest times of the business cycle for the hospitality industry
- Commission found that the decision whether to grant or refuse was a matter for the discretion of the Commission and that
there would be a serious injustice to the Applicant Union and its potential members if the application for an adjournment was
granted and were against granting the adjournment - Refused - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court
Session - BEECH C/SMITH, C/WOOD,C - 11/12/01 � Hospitality.............................................................................................. 59

Application to vary the Licensed Establishments (Retail & Wholesale) Award 1979, Shop & Warehouse (Wholesale & Retail
Establishments) State Award 1977, Storemen Independent Wooldumpers Pty Ltd Award 1982 and Wool, Hide & Skin Store
Employee's Award No. 8 of 1966 - The difference between the Applicant Union and the Respondents who appeared was the
way in which the CPI was calculated to increase the meal money allowance - Commissioner found the use of the eight capital
cities index was consistent with the State Wage Principles - Granted - The Shop, Distributive and Allied Employees'
Association of Western Australia -v- Balcatta Liquor Store - APPL 1609,1610,1611,2123 of 2001 - BEECH C - 10/01/02 -
Personal & Household Good W/sg................................................................................................................................................ 283

1Appeal against Decision of Commission in Court Session (81WAIG1162) re an application to vary an award - Appellant argued the
Commission in Court Session erred in law in finding that there was an industrial matter in the case, and was in excess of
jurisdiction in its decision to allow the Applicant Union's "freedom of choice" clause to be inserted into the award - Industrial
Appeal Court found the Commission erred in the exercise of its discretion to grant the application by giving significant weight
to the effects of workplace agreements on terms and conditions of the cleaning industry, and to the diminution of employment
under the award. The appeals were allowed, the decision of the Commission in Court Session set aside, and the original
application of the union was dismissed - Upheld - Chamber of Commerce & Industry of Western Australia -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2001 & IAC 4 of 2001 -
Industrial Appeal Court - 15/02/02 - Property Services ................................................................................................................. 405

3Application for registration of a new award - Application by the Union for the making of an new award governing employees
employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants....................................................................... 544

3Application for joinder to an award - Applicant Union sought to join a number of employers as Respondents to the Contract
Cleaners'(Ministry of Education) Award - Applicant Union claimed the award was regarded as the benchmark for the cleaning
industry involved in contract cleaning of government schools - Respondents opposed the claim stating that cleaning in
government schools is no different from cleaning generally - Commission in Court Session found that the award was not
universally observed and did not see it as appropriate to extend the coverage of the award - Dismissed - Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Berkeley Challenge Pty Ltd & Others - APPL
1431 of 1998;APPL 1191 of 2001 - Commission in Court Session - BEECH SC/SCOTT C/KENNER C - 08/04/02 - Business
Services ......................................................................................................................................................................................... 570

Conference referred re interpretation of Gaol Officers' Award 1998 No. 12 of 1968 - Hours of Duty - Applicant Union argued that the
wording to clause 10 - Hours of Duty allowed a prison officer to take a meal break away from his or her place of work and if
that did not occur, the clause entitled the officer to either cease duty thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time off in lieu - Respondent did not agree with that interpretation and stated that the clause did not
provide for a meal break to occur away from the place of work as claimed - Commission found that the principles to be applied
in interpreting an award are that the meaning of a provision in an award was to be obtained by considering the terms of the
award as a whole - Commission found that the proper interpretation of clause 10 - Hours of Duty of the award was that a
prison officer was entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty
minutes as time off in lieu only when the officer was required for duty during his/her meal break and his/her meal break was
delayed beyond 5.5 hours from commencement of work - Declaration Issued - Western Australian Prison Officers' Union of
Workers -v- The Hon. Attorney General - CR 222 of 2001 - BEECH SC - 15/03/02 � Other Services ......................................... 693

1Application for stay of order of Decision of Commission in Court Session in Matter No. A4 of 2001 - The main ground of appeal was
that the CICS justified the making of the award on the basis that the Applicant had been incorporated so as to avoid the binding
effect of the Burswood Resort Management Ltd agreement - Industrial Appeal Court was not impressed with the force of the
argument that the new award will cause the Applicant to suffer irremediable losses in the form of lost business opportunities if
a stay was not granted - IAC concluded that this case did not present exceptional circumstances such as to justify an order that
the award made by CICS be stayed pending the appeal - Dismissed - Burswood Catering and Entertainment Pty Ltd -v-
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial
Appeal Court - - 23/04/02 - Accommodatn, Cafes&Restaurants ................................................................................................... 741

2Appeal against Decision of Industrial Magistrate (81WAIG2893 & 3093) - Appellant argued that the Industrial Magistrate erred in
facts and law on numerous grounds, in particular regarding that the set-off and estoppel does not apply, that in the alternative,
it was permissible to plead a breach of a federal and state award and by imposing the penalties for the breaches - Full Bench
found that no set -off could apply, there was no basis to find an estoppel and no miscarriage in the exercise of discretion by the
Magistrate - No grounds of appeal were made out - Dismissed - James Turner Roofing Pty Ltd -v- Mr CL Peters - FBA 53 of
2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 29/04/02 - Construction Trade Services..................................... 765

3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885
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Application to vary the Transport Workers' (General) Award No. 10 of 1961 - Applicant Union sought to amend allowances in the
Award pursuant to Principle 2 and Principle 5 of the Statement of Principles 2001 and also to vary various other clauses -
Respondents sought to vary Clause 15(1) of the Award and argued that the variation was deleted by mistake when the Award
was varied on 19 February 1986 - Commission was not satisfied that Respondents had made out a case that any error was made
when Award was varied in 1986 - Commission declared that the amendment sought by the Respondent (if allowed) would be
to reduce the Award Safety Net and accordingly referred the Respondent's application to the Chief Commissioner under
Principle 10 of the Statement of Principles - Declaration Issued - Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch -v- Gordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - SMITH C/WOOD
C/HARRISON C - 30/05/02 - Road Transport .............................................................................................................................. 1008

BOARD AND LODGING—
Application re contractual entitlements - Applicant argued that Respondent had underpaid him for his work as a Chef at the Natraj

Indian Restaurant and that the contract had been breached - No appearance from Respondent - Commission found that the
evidence of Applicant was inconsistent, unreliable and inconclusive and that it was difficult to make findings as to what
payments were in fact made - Further, Commission found that the case was not made out and therefore application was
dismissed - Dismissed - Mr D Sharma -v- Mr AK Billimoria - APPL 1415 of 2001 - WOOD C - 28/02/02 � Restaurant............. 651

BREACH OF ACTS/AWARDS/ORDERS—
Complaint re breach of award - Complainant Union argued that pursuant to Clause 28(6) of the Building Trades (Construction) Award

1987, the Defendant failed to make available copies of the time and wage records relating to their member - Defendant argued
that union's member was not employed on construction work as defined in the award, nor was he employed in any of the
callings set out in Clause 8 of the award - Further, Defendant maintained that all material times the union's member was
employed as and performed the work of a cabinet maker, therefore he was subject to the provisions of the Furniture Trades
Industry Award - Industrial Magistrate reviewed evidence, authorities and relevant sections of the Award and concluded that
Defendant was bound by the award, and that pursuant to the provisions of the award, Defendant failed to provide copies of the
time and wage records relating to the union member - Proven - CONSTRUCTION, MINING, ENERGY -v - Kernaghan's
Joinery Cabinet Makers - CP 240 of 2000 - Industrial Magistrate - Cicchini IM - 11/01/01 - Wood and Paper Product Mfg ........ 109

Complaint re breach of award - Complainant argued that as a result of the award breach, he has been underpaid $14,775.92 -
Defendant denied the allegations and argued that there was no underpayment - Further, Defendant counterclaims the amount of
$13,036.33, which it said was overpaid to the Complainant and that the overpayment arose as a consequence of the
Complainant's breach of duty of fidelity and good faith � Preliminary Issue re jurisdiction to deal with the Respondent�s
counterclaim - IM reviewed Acts, Regulations and authorities and found that the Industrial Magistrate Court had jurisdiction to
deal with the counterclaim - Further, IM reviewed relevant sections of the Award, evidence and found that Defendant had
breached the award, and as a result of the breaches Complainant suffered a total underpayment of $14,775.92 - As for the
Defendant's counterclaim, IM found that it was without merit and not proven - Reasons for Decision Issued - Mr S Kennedy -
v- DPH Nominees T/A Ausmic Environmental Industries WA - CP 263 of 1998 - Industrial Magistrate - Cicchini IM -
02/08/00 - Other Business Services................................................................................................................................................ 115

Complaint re breach of award - Complainant Union argued that Defendant breached the Building Trades (Construction) Award 1987
and contended that its member was at all material times Defendant's employee - Defendant denied that union member was its
employee, and conducted maintenance work for it under a contract of services - Defendant made application to limit hearing to
one issue only that being whether he was an employee of Defendant - Complainant opposed application and argued that this
Court has the ability to determine the matters raised by Defendant in its pleadings - Defendant contended that the general
jurisdiction of this Court was limited to specific statutory provisions and wanted that this Court not determine any factual or
legal issues going to promissory estoppel or other equitable defences raised - Industrial Magistrate found that this Court had
jurisdiction to deal with the enforcement of the award pursuant IR Act and that it would be inappropriate to split the issues and
have separate hearings in relation to award coverage and the other matters - Reasons for Decision Issued - CONSTRUCTION,
MINING, ENERGY -v- Pace Construction Pty Ltd t/a Pace and Brian Master Builders - CP 157 of 1999;CP 306 of 2000 -
Industrial Magistrate - Cicchini IM - 24/01/02 - Construction Trade Services ............................................................................... 324

Complaint re breach of award - Complainant argued that Defendant breached the Hairdressers Award No.A32 of 1998 by failing to
maintain a time and wages record for two employees employed with Defendant - Defendant argued that a time and wages book
was provided but the time and wages records were not maintained by employees or relied on as wages were calculated on the
computer at home -Industrial Magistrate found that the obligation was clearly on Respondent to ensure the records were
maintained and if the records were not kept he was in breach of the award - Reasons for Decision Issued - Tara Jane Zeid,
Department of Productivity and Labour Relations -v- New Wave Nominees Pty Ltd T/As New Wave Hair Care Unisex - M
169,170 of 2001 - Industrial Magistrate - Tarr IM - 20/12/01 - Hairdressing and Beauty Salons................................................... 327

Complaint re breach of state agreement - Claimant Union contends that their member was entitled to be paid for the full 3 hours
during which the union meeting took place, that she was entitled to have her lunch break following the meeting and that
Defendant's refusal to let her have her lunch break resulted in her working the full day without a lunch break - Further, that
their member was entitled to be paid penalty rates in accordance with clause 16(1)(a) of the agreement - Defendant denied that
it had breached the agreement, that it was liable to pay the amount claimed and rejected the claim on a number of grounds -
Industrial Magistrate reviewed the relevant clauses of the agreement and found that the union meeting did not fall within the
auspices of clause 34 of the agreement, that on the material date the union member took her lunch break prior to returning to
work and accordingly she was not entitled to another lunch break - Further, IM found that clause 34(4)(c) did not permit the
interpretation sought by the Claimant Union and that the Claimant Union had failed to prove its claim - Decision Issued -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 284 of 2001 - Industrial Magistrate - Cicchini IM - 07/03/02 - Personal and Other Services .................... 612

Conference referred re discrimination against member on the basis of involvement in the Union - Applicant Union argued that their
member was unfairly terminated from the position of Doughmaker on 28 March 2001 and had been penalised for being active
in Union claims - Respondent argued that the member was at all material times employed under the classification of Baker
under the Award and accordingly opposed the Union's claim that the member was unfairly terminated from a position of
Doughmaker - Further, Respondent stated that it did not employ persons as Doughmakers - Commission found that the
demotion of the member was unfair and that reinstatement to the position of Doughmaker be remedied and that payment be
reinstated to that of Doughmaker - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Tip Top Bakeries - CR 93 of 2001 - WOOD C - 08/03/02 � Food, Beverage and Tobacco Mfg .. 689

CLASSIFICATION—
1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair

treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services ........................................................... 207
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3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885

COMPASSIONATE LEAVE—
Application re contractual entitlements - Applicant argued that he was owed benefits to which he was untitled under his contract of

employment and sought claim for underpayment of as wages for a specific period of time, leave entitlements, superannuation,
petty cash and mobile phone expenses, accommodation and fuel entitlements - Respondents opposed the claim and counter
claimed with a list of expenses paid by the Respondents for the Applicant - Commission found that all claim except the petty
cash were made out by the Applicant - Respondents counter claims that the Applicant owed the Respondent money were not
made out - Commission ordered the Applicant to return the computer tower in working order to the Respondents before the
Respondents were required to pay the outstanding amounts - Granted in Part - Mr DJ Jackson -v- Guda Guda Aboriginal
Corporation - APPL 431,432 of 2000 - SMITH C - 03/05/02 - General Construction  ................................................................. 1032

COMPENSATION—
2Appeal against Decision of Commission (81WAIG1616) re unfair dismissal and contractual entitlements - Appellant argued the

Commissioner erred in law and fact regarding the no period of notice to terminate within the employment contract and the
Appellant's work performance, and sought an order that the decision be overturned - An application for an extension of time to
lodge appeal books was granted and application to adduce fresh evidence was dismissed - Full Bench found that there was no
concluded written agreement nor was an offer of employment accepted which contained an agreed term of notice of
termination - Dismissed - Dayman Holdings Pty Ltd ABN 009 309 468 Trading as Reynolds & Associates -v- Mr MRS Barnes
- FBA 41 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 17/12/01 - Business Services................................. 17

2Appeal against Decision of Commission (81WAIG1632) re quantum of compensation and contractual benefits - Appellant argued
that the Commissioner erred on a number of grounds regarding compensation, superannuation, entitlements and redundancy
payment - There was no cross appeal - Full Bench found that the Appellant was not entitled to claim an amount equal to
superannuation contributions as a contractual benefit, and had received a reasonable redundancy payment - Dismissed - Mr P
Dellys -v- Elderslie Finance Corporation Limited - FBA 42 of 2001 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
18/12/01 � Finance ........................................................................................................................................................................ 24

Application re unfair dismissal - Applicant argued that she was not provided with definitive reason why the Respondent was unhappy
with her performance, nor was she given any opportunity to rectify the situation, that the Respondent's instructions were
unclear and erratic and she had no idea she would be dismissed - Respondent argued that Applicant started well and seemed
interested in her job at first but then her attitude declined, she was unwilling to communicate, lack initiative and her attitude
was defiant and recalcitrant when counselled leaving Respondent no alternative but to dismiss her - Commission found based
on the evidence provided that after the warning, Applicant had not been given the opportunity to improve, therefore her
dismissal was unfair and ordered Respondent to pay Applicant the sum equivalent to 2 week's wages as compensation for the
dismissal - Granted - Ms SE Anderson -v- Eastern Goldfields Medical Division of General Practice - APPL 958 of 2001 -
BEECH C - 21/12/01 - Metal Ore Mining ..................................................................................................................................... 127

Application re unfair dismissal - Applicant argued she had been harshly, oppressively or unfairly dismissed - Respondent denied the
claim - Commission found based on the evidence presented that Applicant had made out her claim that she was dismissed and
that it was harsh, oppressive or unfair, and ordered that as reinstatement was impracticable, that Respondent pay compensation
to the Applicant for the dismissal - Granted - Ms KJ Williams -v- Havencourt ATF Richard Strutt FT t/a Helena Valley
Pharmacy - APPL 928 of 2001 - BEECH C - 21/12/01 - Personal & Household Good Rtlg ......................................................... 130

Application re unfair dismissal and contractual entitlements - Applicant argued that redundancy was not genuine because the work
that she performed was being done by a person who was recruited as a new staff member - Respondent argued that Applicant
was terminated on the grounds of a genuine redundancy as her position was a luxury and there were no other suitable
alternative duties within Respondent's organisation that could be allocated to her as it faced significant downturn in work and
cost pressures required it to downsize - Commission found that the decision to make position redundant was genuine but the
termination of Applicant's employment was unfair as there was no discussion in respect to the opportunity of reducing her
hours of work - Order Issued - Ms PL Harben -v- Buckeridge Nominees Pty Ltd T/A BGC Windows ACN 008 849 581 -
APPL 319 of 2001 - SMITH, C - 21/12/01 - Basic Material Wholesaling..................................................................................... 142

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no warnings given to her before she
was dismissed, the procedure used to terminate her services was unfair, she received no counselling or other opportunity to
identify the employer's complaints about her or to remedy them - Respondent argued that Applicant was terminated after a
sequence of events - Further the principle reason for dismissal was her poor performance and that she failed to follow
directions - Commission found that Respondent did not give Applicant the opportunity to explain what she had done and
Respondent could not have legitimately reached a conclusion that failure to carry out instructions justified termination instead
she was dismissed forthwith and thus dismissal was unfair - Order Issued - Mrs SM Parker -v- Mary-Anne Kenworthy - Image
International Pty Ltd - APPL 955 of 2001 - GREGOR C - 23/11/01 � Recreation ........................................................................ 156

Application re unfair dismissal - Applicant argued that she viewed her position as long term, there was never any dissatisfaction
expressed with her work at any time and that Respondent repudiated the contract of employment - Respondent argued that its
action did not constitute a termination of employment, therefore the Commission lacked jurisdiction to determine the claim -
Commission found based on the evidence presented that the Respondent had repudiated the contract of employment because
Applicant was asking for more money and had been consistent in her demands to that extent, and the Respondent incorrectly
concluded that at the end of the 12 months period the contract would come to an end - Further, Commission found that
reinstatement was impracticable and ordered that compensation be paid to Applicant for a period of 10 weeks and four days -
Granted - Ms SL Semple -v- Pro Subi Limited - APPL 910 of 2001 - GREGOR C - 20/12/01 - Other Services........................... 159

Application re unfair dismissal and contractual entitlements - Applicant argued that she was summarily dismissed in that she was
required to leave Respondent's employment immediately upon termination without reasonable notice and that Respondent
breached the contract of employment - Respondent argued that Applicant was made redundant due to restructure and Applicant
did not hold the necessary qualifications required and there was no alternative employment available - Commission found that
Applicant was unfairly dismissed in many ways and where a fair go all round did not enter the equation and her position was
not made redundant and that Applicant was terminated without warning or prior notice - Further, Commission found that
Applicant was unfairly dismissed, reinstatement was impracticable and awarded compensation - Order Issued - Ms DM Smith
-v- Nutricia Australia Pty Limited - APPL 640 of 2001 - WOOD,C - 07/12/01 - Health Services ................................................ 162

Application re unfair dismissal and contractual entitlements - Applicant argued that she has been harshly, oppressively or unfairly
dismissed - Claim for contractual entitlements was not pursued at the hearing - Respondent argued that Applicant had breached
the Company's Casual Employment Contract by providing false information in relation to criminal history - Commission found
on evidence that Respondent had failed to satisfy the onus to demonstrate the summary dismissal was fair, however,
Commission was of the view that the Respondent was entitled to dismiss the Applicant by giving her notice - Further,
Commission ordered that 1 months pay be paid to Applicant as compensation in accordance with her contract of employment -
Ordered Accordingly - Ms D Churchill -v- Pharmacia and UpJohn (Perth) Pty Limited - APPL 2077 of 2000 - SMITH, C -
06/12/01 - Petroleum Coal Chemical Assoc .................................................................................................................................. 172
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1Appeal against decision of Full Bench (81WAIG2537) re amount of compensation paid for loss or injury due to unfair dismissal -
IAC found question was whether when assessing the monetary compensation which may be awarded under s23A(1)(ba) of the
IR Act 1979 the Commission should discount the amount awarded, if an Applicant has commenced proceedings in a common
law court for damages which may result in a monetary award - IAC found that there was nothing in the IR Act, including the
requirement to act according to equity, good conscience and the substantial merits of the case that required the Commission to
take into account the fact that the Applicant may have other monetary remedies or has commenced proceedings to enforce
those remedies - Dismissed - Q-Vis Limited (ACN 009 234 173) -v- Mr SD Gordon - IAC 5 of 2001 - Industrial Appeal Court
- 01/01/02 - Machinery & Equipment Mfg..................................................................................................................................... 210

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed by the Respondent -
Respondent claimed that Applicant was dismissed because of poor performance and the company had lost a major contract
which resulted in the reduction in the number of employees - Commissioner found the Applicant had been unfairly dismissed
and he had diligently sought alternative employment and awarded compensation - Granted - Mr K Chopra -v- Kwik & Swift
Co Pty Ltd trading as Kwik & Swift Couriers - APPL 1813 of 2000 - SMITH, C - 01/02/02 - Road Transport ............................ 329

Application re unfair dismissal and contractual entitlements - Applicant argued that her resignation was really a constructive dismissal
because she was left with no other alternative other than to resign and that there was no training or assistance provided and she
was punctual during her period of employment - Respondent argued that Applicant had tendered her resignation and that she
did have an alternative to resignation and her attitude did not change whilst her resignation was put on hold for a period of two
weeks - Commission found that Applicant did tender her resignation and that she agreed to put it on hold for a two week period
at the conclusion of which Respondent could, if it wished accept it - Dismissed - Ms AL Green -v- Ballajura Properties Pty Ltd
- APPL 1454 of 2001 - BEECH C - 07/02/02 - Property and Business Services............................................................................ 335

Application re unfair dismissal and contractual entitlements - Applicant argued that she did not resign but was dismissed by
Respondent and was employed as a permanent employee not as a casual and had not been paid all her contractual entitlements
as a full time employee - Respondent argued that Applicant had verbally tendered her resignation which was accepted by the
Directors and that in her final week she was place on casual hours and was paid out all contractual entitlements - Commission
found that it was Respondent that decided that Applicant's employment should end and was therefore dismissed and that it was
Respondent that instituted the casual hours only after Applicant's employment ceased - Further, Commission found however
that Applicant by her own actions in offering to leave and seeking the meeting had to take responsibility for her actions and
that payments made were paid for previous work and as a goodwill gesture - Dismissed - Ms JS Monteith -v- Saruman
Holdings Pty Ltd & Other - APPL 1285 of 2001 - WOOD,C - 11/01/02 � Restaurant .................................................................. 345

Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
from his employment and sought compensation - Respondent argued the Applicant was not an employee, had relinquished day
to day involvement in the business and that the application was lodged out of time - Commissioner found the Applicant was
paid wages and was an employee and a Director of the company, and was unfairly dismissed but reinstatement was
impracticable - Claims for contractual benefits and costs dismissed - Granted in part - Mr N Polra -v- Chesterfield Child Care
Centre Pty Ltd - APPL 1016 of 1999 - SCOTT C. - 25/01/02 - Community Services.................................................................... 351

Application re unfair dismissal and contractual entitlements - Applicant alleged she was dismissed because she would not apologise to
the Respondent's daughter and son in law, and sought compensation for dismissal and outstanding benefits - Respondent
claimed that tension had developed in the workplace caused by the Applicant's conduct, and there was no dismissal as the
Applicant removed herself from the workplace - Commission found the Applicant had brought the contract of employment to
an end at her behest and there was no jurisdiction for unfair dismissal for the Commission - Claim for contractual benefits was
made out in part for payment of notice - Granted - Ms RV Adamiak -v- All Things X-Ray Pty Ltd - APPL 472 of 2001 -
GREGOR C - 01/03/02 - Health Services ...................................................................................................................................... 467

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and that he had been denied
contractual entitlements under his contract of service - Applicant argued that the reason for the dismissal stemmed from
something of an abusive attitude on the part of employer on that day and that he was ordered to leave the premises - No
appearance from Respondent - Commission found that in the absence of Respondent there was no countervailing evidence and
found that the dismissal was unfair and awarded compensation - Unfair dismissal claim granted and contractual entitlements
claim dismissed - Mr TP Bartell -v- Outdoor Shades Wangara - APPL 1998 of 2001 - BEECH C - 05/03/02 - Building
Structure Services .......................................................................................................................................................................... 470

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because he was not given the
opportunity to explain his actions and was denied natural justice - Respondent argued that Applicant had been dismissed for
misconduct and that the breach of trust had warranted the termination - Commission found that there were different accounts of
what had taken place and that those circumstances alone did not warrant the summary dismissal and that Applicant did not
have any opportunity to defend himself or provide an explanation thus, the dismissal was substantively and procedurally harsh
and unfair - Further Commission found that the employee/employer relationship had broken down so that reinstatement was
impractical and awarded compensation - Ordered Accordingly - Mr CV Caldwell -v- P.Brown - Cloveroaks Pty Ltd - APPL
1421 of 2001 - WOOD C - 18/03/02 � Agriculture........................................................................................................................ 617

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought the maximum amount compensation in the
alternative that reinstatement was impracticable - Respondent argued that Applicant was not a target for the dismissal, that he
had previously considered terminating him to cut costs because his business was not performing well - Commission found on
evidence that Respondent had previously considered terminating Applicant because its business was not performing well,
therefore, Commission did not believe that Applicant was a target - Further, Commission found that Applicant was unfairly
dismissed; that it doubt that a successful working relationship could be re-established and that it was satisfied that Applicant
had sought to mitigate his loss and awarded compensation - Ordered Accordingly - Mr PM Kerr -v- Retech Rubber Pty Ltd -
APPL 1303 of 2001 - WOOD C - 22/03/02 - Other Services......................................................................................................... 625

Application re unfair dismissal - An application by Applicant for adjournment was granted and an application for leave to amend the
Notice of Application was dismissed - Applicant argued he was harshly oppressively or unfairly dismissed, that he was not
given reasons for his dismissal and sought three months' lost earnings and the costs involved in the closing and re-opening of
his own private business - Respondent argued Applicant was on three months probation, that during that period he was
incapable of performing basic duties of estimating and site measurement, that he was advised he was unsuitable for the
position and was provided with the full reasons why - Further, Applicant was offered an alternative position within the
company which he rejected - Commission found that it was a term of Applicant's contract of employment that it would be
subject to review and that no specific period of time for the review was agreed too - Further, Commission found on evidence
that Applicant was not given a "fair go" and accordingly his dismissal was unfair, that reinstatement was impracticable and
ordered compensation - Ordered Accordingly - Mr SJ O'Brien -v- Perth Metalwork Co. Pty Ltd - APPL 778 of 2001 - BEECH
SC - 18/09/01 - Construction Trade Services ................................................................................................................................. 642

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly, oppressively and unfairly dismissed
and sought contractual benefits in respect to a fixed term contract - Respondent argued that as a result of certain difficulties
they did not want the Applicant to return to teaching and attempted to negotiate a separation agreement - A preliminary issue
was raised and the Commission determined that the application was lodged within time - Commission found the Applicant was
harshly, oppressively and unfairly dismissed and that reinstatement was impracticable and compensation for loss and injury
was awarded, but the Applicant's claim for contractual benefits was denied - Granted in Part - Ms BA Smith -v- Penrhos
College (Inc) - APPL 1302 of 2000 - KENNER C - 22/02/02 � Education.................................................................................... 652
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Application re unfair dismissal - Applicant argued that due to the lack of any warnings and the fact that he was not told he was doing
anything wrong, his dismissal was unfair and sought 10 weeks compensation - In its notice of answer and counter proposal,
Respondent stated that Applicant was on three month's probation and that his work performance was inadequate - On the day
of the hearing, there was no appearance by the Respondent - A copy of the transcript of the proceedings with a covering letter
was forwarded to the Respondent on 22/3/2002 by Commission advising them that if any submission was to be made it should
be done by COB Friday 8/3/2002 and Commission did not receive a response from the company - Commission accepted the
Applicant's evidence and found that he was dismissed unfairly without any prior warning or any reason given and awarded
compensation - Ordered Accordingly - Mr AS Tilley -v- ABACUS Computers and Technology - APPL 1623,1888 of 2001 -
WOOD C - 27/03/02 - Other Services ........................................................................................................................................... 663

Conference referred re unfair dismissal - Applicant Union argued its member was harshly, oppressively and unfairly dismissed -
Respondent argued the Applicant was dismissed for misconduct and for providing her son lunch from the canteen without
paying for items provided - Commission found that the Applicant's actions of providing free lunch to her son constituted
misconduct and that the Respondent was entitled to take into account the Applicant's prior conduct in relation to teaching staff
- Respondent's application for reimbursement of expenses was dismissed - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cannington Community College P & C Association Inc - CR
158 of 2001 - SMITH C - 22/03/02 - Accommodatn, Cafes&Restaurants..................................................................................... 677

Conference referred re unfair dismissal - Applicant Union argued the Applicant was harshly, oppressively and unfairly dismissed as
the employer had not raised any issues of work performance and that the dismissal was motivated by a claim for workers
compensation - Respondent argued the Applicant was dismissed for poor work performance and traffic infringement notices -
Commission found the Applicant was not given any warning re his work performance and allegations against him contained in
his letter of termination have not been substantiated - Further, the Applicant was unfairly dismissed, that reinstatement was not
practicable as the relationship had broken down and awarded compensation - Application for cost was dismissed - Granted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Heaton Cleaning Pty Ltd -
CR 219 of 2001 - WOOD C - 15/02/02 - Other Business Services................................................................................................ 686

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration..................................................... 752

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed, and owed annual leave, pay
in lieu of notice, redundancy pay and compensation on the basis that he had been continually employed in the Respondent's
business - Respondent argued that Applicant was terminated because the business was closing down as it was likely to become
insolvent - Commission found that Applicant was unfairly dismissed and awarded compensation in lieu of notice, one day's
pay and accrued annual leave - A separate award for redundancy was not made out nor was the transmission of business
argument - Granted in Part - Mr PJ Hasler -v- LP Maintenance Pty Ltd ACN 094 805 366 - APPL 167 of 2001 - SMITH C -
16/04/02 - Construction Trade Services......................................................................................................................................... 850

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was offered a continuing position with
Respondent instead of redundancy yet without consultation was made redundant - No appearance from Respondent at hearing
however Respondent contacted Commission after hearing to indicate that he had no knowledge and was not notified of the
hearing - Commission verified firstly that Respondent had been notified and advised correctly at correct address and that no
response had been received - Further, Commission found that Applicant had been dismissed unfairly and that reinstatement
was impractical and awarded compensation - Order Issued - Ms R Twyford -v- Travel Central Pty Ltd ABN 22 095 851 675 -
APPL 1623,1888 of 2001 - WOOD C - 27/03/02 - Other Services................................................................................................ 868

Application re unfair dismissal - Applicant argued he was dismissed in a harsh, oppressive and unfair manner and sought
compensation as the opportunity for reinstatement was unavailing - Respondent argued that at the time he was in the process of
selling the business and was having relationship difficulties with the Applicant, and as there was no position for the Applicant
in the new company the Respondent decided to make the Applicant redundant - Commission found the Applicant was unfairly
dismissed because the job he was doing continued to be performed by someone until the business was taken over by the
purchaser and awarded compensation - Granted - Mr A Cokic -v- Graeme Wheildon Pty Ltd - APPL 1901 of 2001 - GREGOR
C - 03/05/02 - Other Services ....................................................................................................................................................... 1014

Application re unfair dismissal - Applicant argued she was summarily dismissed and that her dismissal was unfair, and sought
reinstatement - Respondent argued that it was unable to continue to sponsor the Applicant in relation to a visa application due
to the Department of Immigration's rules, and had no alternative but to terminate the contract - Commission found that the
termination of employment was not effected in accordance with the Applicant's contract of employment and to that extent the
dismissal was unfair - Reinstatement was sought but Commission was of the view there was a valid reason for the termination
and reinstatement was impracticable, and awarded compensation for insufficient notice of termination - Granted in Part - Mrs
IE GAULT -v- Mr Mike Smith Principal of Winthrop Baptist College - APPL 254 of 2002 - HARRISON C - 17/05/02 -
Education  .................................................................................................................................................................................... 1017

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that Applicant was an
independent contractor and the Commission had no jurisdiction to hear the unfair dismissal application - Commission found
that the most significant elements of the employment relationship point to a contract of service and that Applicant was an
employee of Respondent - Further, Commission found that Applicant had been unfairly dismissed, that reinstatement was
impracticable and thus awarded compensation - Granted - Mr MG Halligan -v- Bamboo Holdings Pty Ltd - APPL 1624 of
2001 - HARRISON C - 08/05/02 - Other Services ........................................................................................................................ 1025

Application re unfair dismissal - Applicant argued she was unfairly dismissed and was given notice of her dismissal on 23 November
2001 - Respondent stated that on that day, he reduced the Applicant's hours but did not dismissed the Applicant - Respondent
admitted dismissing the Applicant half way through her shift on 29 November 2001 as he believed the Applicant was
tarnishing the Respondent's reputation - Commission found that the Respondent gave notice to the Applicant that her
employment would end the following Friday and that prior to that event occurring, the Respondent dismissed the Applicant
with immediate effect - Commission found the dismissal was unfair and that reinstatement was impracticable and awarded
compensation - Granted - Mrs LL Wherry -v- K Hu Pty Ltd t/a Manning Fresh - APPL 2243 of 2001 - BEECH SC - 05/05/02 -
Food Retailing   ............................................................................................................................................................................ 1089
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Conference referred re unfair dismissal and contractual entitlements - Applicant Union argued both Applicants were unfairly
dismissed and sought denied contractual benefits relating to the final week of work - Respondent opposed the claim arguing
the Applicants were terminated as permanent employees from other sites had to be placed, displacing the Applicants who were
employed on a casual part time basis - Commission found the Applicant's dismissal to be unfair and reinstatement not
practicable, awarded compensation but denied the claims for outstanding entitlements - Granted in Part - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Goldfields Contractors - CR 265 of 2001 - WOOD
C - 03/04/02 - Construction Trade Services  ................................................................................................................................. 1102

Conference referred re unfair dismissal - Applicant Union argued that the employee had been unfairly excluded from the shearing
workforce because of a dispute between the Respondent and the employee's spouse - Applicant Union argued this to be harsh
and unfair and sought compensation - Respondent opposed the claim arguing the Applicant was never dismissed - Commission
found the Applicant's approach to his employment was not adequate to justify a finding of unfair dismissal or dismissal at all -
Application by the Respondent for costs was denied - Dismissed - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Mr Leo Cattalini T/as Metro Shears - CR 287 of 2000 - WOOD C - 14/05/02 - Services to
Agric/Huntg/Trappg   .................................................................................................................................................................... 1104

CONFERENCE—
Conference re dismissal - Applicant Union argued the Applicant had been dismissed because he had complained about late payments -

During the conference an issue arose as to the status of the employment contract - Respondent argued the Applicant had been
employed as a subcontractor - Commission found the employment relationship was one of an independent contractor and
declined to refer the matter for a hearing as there was no jurisdiction - Declaration Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Geltray Pty Ltd trading as Reofast Steel Fixing - C 156 of 2001 -
GREGOR C - 12/02/02 - Construction Trade Services .................................................................................................................. 489

Conference referred re redundancy - Applicant Union argued that member had received insufficient redundancy payments on
termination of his contract of employment - Respondent argued that the detailed and extensive provisions of the ABB Service
Agreement had been complied with - Commission found that the ABB Service Agreement contained crucial provisions that
included a dispute procedure which required unresolved matters to be referred to the Australian Industrial Relations
Commission and that it had provisions which dealt with redundancies - Commission found that it was unable to exercise any
powers in the matter and application was dismissed for want of jurisdiction -Dismissed for want of jurisdiction -
CONSTRUCTION, MINING, ENERGY -v- ABB Engineering Construction Pty Ltd - CR 115 of 2001 - GREGOR C -
12/03/02 � Engineering.................................................................................................................................................................. 492

Conference referred re termination - Applicant Union sought an order for compensation to the maximum available under the Act -
Applicant argued that whilst not in any way seeking to derogate from the importance of safety in the mining industry, if the
Commission were to accept that its member was working too far out from safe ground, the circumstances of this matter did not
warrant his dismissal - Respondent objected to and opposed the claim, arguing that union member had breached the Mines
Safety and Inspection Regulations 1985 and the Respondent's policy in relation to the same - Further, it was the other safety
breaches that was apparent in his employment record that contributed to its decision to dismiss him - Commission found based
on the evidence presented that union member was working in an area of unsupported ground which was prohibited under the
Regulation and the Respondent's policy and this was a serious and potentially fatal safety breach - Further, Commission
reviewed test cases, the prior incident that occurred and was of the opinion that the union member's dismissal was not harsh,
oppressive or unfair, and on all of the evidence in the matter, he had been given a fair go all round - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry Walker Eltin Pty Ltd - CR 203 of
2001 - KENNER C - 08/04/02 - Metal Ore Mining ....................................................................................................................... 673

Conference referred re unfair dismissal - Applicant Union argued its member was harshly, oppressively and unfairly dismissed -
Respondent argued the Applicant was dismissed for misconduct and for providing her son lunch from the canteen without
paying for items provided - Commission found that the Applicant's actions of providing free lunch to her son constituted
misconduct and that the Respondent was entitled to take into account the Applicant's prior conduct in relation to teaching staff
- Respondent's application for reimbursement of expenses was dismissed - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cannington Community College P & C Association Inc - CR
158 of 2001 - SMITH C - 22/03/02 - Accommodatn, Cafes&Restaurants ..................................................................................... 677

Conference referred re unfair dismissal - Applicant Union argued the Applicant was harshly, oppressively and unfairly dismissed as
the employer had not raised any issues of work performance and that the dismissal was motivated by a claim for workers
compensation - Respondent argued the Applicant was dismissed for poor work performance and traffic infringement notices -
Commission found the Applicant was not given any warning re his work performance and allegations against him contained in
his letter of termination have not been substantiated - Further, the Applicant was unfairly dismissed, that reinstatement was not
practicable as the relationship had broken down and awarded compensation - Application for cost was dismissed - Granted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Heaton Cleaning Pty Ltd -
CR 219 of 2001 - WOOD C - 15/02/02 - Other Business Services ................................................................................................ 686

Conference referred re discrimination against member on the basis of involvement in the Union - Applicant Union argued that their
member was unfairly terminated from the position of Doughmaker on 28 March 2001 and had been penalised for being active
in Union claims - Respondent argued that the member was at all material times employed under the classification of Baker
under the Award and accordingly opposed the Union's claim that the member was unfairly terminated from a position of
Doughmaker - Further, Respondent stated that it did not employ persons as Doughmakers - Commission found that the
demotion of the member was unfair and that reinstatement to the position of Doughmaker be remedied and that payment be
reinstated to that of Doughmaker - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Tip Top Bakeries - CR 93 of 2001 - WOOD C - 08/03/02 � Food, Beverage and Tobacco Mfg .. 689

Conference referred re interpretation of Gaol Officers' Award 1998 No. 12 of 1968 - Hours of Duty - Applicant Union argued that the
wording to clause 10 - Hours of Duty allowed a prison officer to take a meal break away from his or her place of work and if
that did not occur, the clause entitled the officer to either cease duty thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time off in lieu - Respondent did not agree with that interpretation and stated that the clause did not
provide for a meal break to occur away from the place of work as claimed - Commission found that the principles to be applied
in interpreting an award are that the meaning of a provision in an award was to be obtained by considering the terms of the
award as a whole - Commission found that the proper interpretation of clause 10 - Hours of Duty of the award was that a
prison officer was entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty
minutes as time off in lieu only when the officer was required for duty during his/her meal break and his/her meal break was
delayed beyond 5.5 hours from commencement of work - Declaration Issued - Western Australian Prison Officers' Union of
Workers -v- The Hon. Attorney General - CR 222 of 2001 - BEECH SC - 15/03/02 � Other Services ......................................... 693

Application for an Order pursuant to Section 80E of the I.R. Act re perceived bias - Applicant Union argued that Respondent had
refused member's application for leave without pay and for permission to undertake other work - Applicant Union sought
interim orders to enable member to take leave without pay and to be able to undertake work outside his employment -
Applicant Union also sought to have matter referred to Chief Commissioner for re -allocation on the basis of a perception of
bias - Respondent argued that the authorities submitted did not support any finding of perceived bias in respect to these matters
- Public Service Arbitrator found that it had an obligation to proceed with matters which arise before it, it had an obligation to
ensure that it was not diverted by applications that are not of substance and that it should not disqualify itself from proceeding
without reason - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General Department of
Consumer and Employment Protection - P 57 of 2001 - Public Service Arbitrator - SCOTT C - 19/03/02 - Government
Administration ............................................................................................................................................................................... 591
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Conference referred re unfair dismissal - Applicant Union argued the Applicant was unfairly dismissed and denied the allegation
made against him that he had been selling drugs - Respondent argued that the Applicant was dismissed for disciplinary reasons
- Commission was not satisfied that any deficiency in the Respondent's process meant that the Applicant's dismissal was
unfair, and that the Applicant's evidence did not show his dismissal was unfair - Commission also stated that its decision did
not indicate in any way that the Applicant was involved in offering drugs for sale - Dismissed - Construction, Forestry, Mining
and Energy Union (Federal Union) -v- Fieldway Enterprises Pty Ltd - CR 277 of 2001 - BEECH SC - 17/04/02 - General
Construction .................................................................................................................................................................................. 873

Conference referred re unfair dismissal - Applicant Union argued the employee had been unfairly dismissed and sought compensation
- Respondent argued the Applicant had been dismissed due to a deterioration in his standard of work and that he had received
warnings concerning his work performance - Commission found that there were difficulties with the Applicant's performance
which were raised with him over a period of 2 years and that the Respondent had done everything they had to do in executing a
termination of an employee - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v- Parins - CR 280 of 2001 - GREGOR
C - 15/05/02 - Motor Vehicle Rtlg & Services  ............................................................................................................................ 1109

Conference referred re unfair dismissal - There was no appearance by either the Applicant or the Respondent - Commission dismissed
the application for want of prosecution - Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v-
C.E.C.K. Pty Ltd - CR 278 of 2001 - GREGOR C - 17/05/02 - .................................................................................................... 1113

Conference referred re payment of long service leave - Applicant sought the payment of 13 weeks' pay as payment for accrued long
service leave - Respondent opposed the claim stating the Commission did not have jurisdiction to hear the claim for long
service leave - Commission was of the view that an employee was entitled to long service leave if they complete 15 years of
service, even if they are then subsequently terminated for misconduct, but dismissed the application for want of jurisdiction -
Dismissed - Mr IR Davies -v- Youngs WA Pty Ltd - APPL 1570 of 2001;CR 23 of 2002 - SMITH C - 17/05/02 - -- ................. 1114

CONTRACT OF SERVICE—
2Appeal against Decision of Commission (81WAIG1616) re unfair dismissal and contractual entitlements - Appellant argued the

Commissioner erred in law and fact regarding the no period of notice to terminate within the employment contract and the
Appellant's work performance, and sought an order that the decision be overturned - An application for an extension of time to
lodge appeal books was granted and application to adduce fresh evidence was dismissed - Full Bench found that there was no
concluded written agreement nor was an offer of employment accepted which contained an agreed term of notice of
termination - Dismissed - Dayman Holdings Pty Ltd ABN 009 309 468 Trading as Reynolds & Associates -v- Mr MRS Barnes
- FBA 41 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 17/12/01 - Business Services................................. 17

2Appeal against Decision of Commission (81WAIG1646) re unfair dismissal - Appellant argued the Commissioner had erred in law
and fact on numerous grounds relating to the contract of service - Full Bench found there was no jurisdiction to hear and
determine an application claiming relief for harsh, oppressive and unfair dismissal, and the claim for contractual benefits was
not established at first instance - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - FBA 46 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/BEECH C - 20/12/01 - Printg, Publishg & Rcdd Media............................................................... 35

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and not paid benefits
including overtime under her contract of employment and that she would have been paid overtime for hours greater than 37.5
hours per week - Respondent argued that Applicant was not entitled to any overtime and that it was not expressed in the
contract of employment and was never claimed or paid during six years of employment - Commission found that the contract
of employment did not contain any provisions that she would be paid overtime and that she never claimed overtime in the six
years of employment was a strong suggestion that she believed that she was not entitled to it and thus had difficulty in proving
the claim - Order Issued - Ms SR Corcoran -v- Gibson Quai Pty Ltd ACN (009 323 620) - APPL 1716 of 2001 - BEECH C -
12/12/01 � Other Services ............................................................................................................................................................ 137

Application re unfair dismissal and contractual entitlements - Applicant argued that redundancy was not genuine because the work
that she performed was being done by a person who was recruited as a new staff member - Respondent argued that Applicant
was terminated on the grounds of a genuine redundancy as her position was a luxury and there were no other suitable
alternative duties within Respondent's organisation that could be allocated to her as it faced significant downturn in work and
cost pressures required it to downsize - Commission found that the decision to make position redundant was genuine but the
termination of Applicant's employment was unfair as there was no discussion in respect to the opportunity of reducing her
hours of work - Order Issued - Ms PL Harben -v- Buckeridge Nominees Pty Ltd T/A BGC Windows ACN 008 849 581 -
APPL 319 of 2001 - SMITH, C - 21/12/01 - Basic Material Wholesaling..................................................................................... 142

Application re unfair dismissal - Applicant argued that dismissal was unfair because the status of employment was permanent as had
been promised and thus able to have the necessary time off - Respondent argued that Applicant was employed as a permanent
employee in the first period and a casual employee in the second period of employment - Further, support was offered to
Applicant to assist with his rehabilitation and had been told on a number of occasions that his behaviour was unacceptable and
was sufficiently warned about the viability of his job - Commission found that Applicant was given a fair go all round, had
become less cooperative and had a poor attitude and performance towards his work - Dismissed - Mr BA Johnston -v- Diasson
Holdings Pty Ltd The Lonie Family Trust t/as R. H. Trotter & Co - APPL 415 of 2001 - GREGOR C - 20/12/01 - Horticulture
& Fruit Growing............................................................................................................................................................................ 146

Application re contractual entitlements - Applicant argued that benefits due to him were deducted from his final pay without his
consent and contrary to the Minimum Conditions of Employment Act - Respondent argued that Commission did not have
jurisdiction to deal with this matter - Commission found that there was no entitlement to the money claimed as the money
claimed was not a benefit in contravention of a provision of the contract of service and that matter was dismissed - Further,
Commission found that this was not a case that warranted an order for costs against Applicant - Dismissed for want of
jurisdiction - Mr I MacFarlane -v- Halperin Fleming & Meertens - APPL 1499 of 2001 - SMITH, C - 21/12/01 - Other
Services ......................................................................................................................................................................................... 150

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no warnings given to her before she
was dismissed, the procedure used to terminate her services was unfair, she received no counselling or other opportunity to
identify the employer's complaints about her or to remedy them - Respondent argued that Applicant was terminated after a
sequence of events - Further the principle reason for dismissal was her poor performance and that she failed to follow
directions - Commission found that Respondent did not give Applicant the opportunity to explain what she had done and
Respondent could not have legitimately reached a conclusion that failure to carry out instructions justified termination instead
she was dismissed forthwith and thus dismissal was unfair - Order Issued - Mrs SM Parker -v- Mary-Anne Kenworthy - Image
International Pty Ltd - APPL 955 of 2001 - GREGOR C - 23/11/01 � Recreation ........................................................................ 156

Application re unfair dismissal and contractual entitlements - Applicant argued that she was summarily dismissed in that she was
required to leave Respondent's employment immediately upon termination without reasonable notice and that Respondent
breached the contract of employment - Respondent argued that Applicant was made redundant due to restructure and Applicant
did not hold the necessary qualifications required and there was no alternative employment available - Commission found that
Applicant was unfairly dismissed in many ways and where a fair go all round did not enter the equation and her position was
not made redundant and that Applicant was terminated without warning or prior notice - Further, Commission found that
Applicant was unfairly dismissed, reinstatement was impracticable and awarded compensation - Order Issued - Ms DM Smith
-v- Nutricia Australia Pty Limited - APPL 640 of 2001 - WOOD,C - 07/12/01 - Health Services ................................................ 162
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Application re contractual entitlements - Applicant argued that Respondent unilaterally altered the contract of employment without his
acceptance, and sought the difference in earnings between reduced levels of income - Respondent argued that because
Applicant had remained working under the new arrangements, he had therefore accepted its offer to employ him on new terms
of employment, and to pay him the difference between the reduced levels of income would be to "re-instate" him as assistant
manager - Commission found on evidence that although Applicant had not accepted the change of his contract, his duties had
changed, and his continuation with the Respondent was that of a sales assistant or sales consultant, in a relieving capacity,
therefore, his claim that he was entitled a benefit under his contract of employment was not made out - Dismissed - Mr T Tran
-v- Boutique Consolidated Pty Ltd t/as Tony Barlow Menswear - APPL 925 of 2001 - BEECH C - 03/01/02 - Textile,
Clothing, Footwear ........................................................................................................................................................................ 169

Application re unfair dismissal and contractual entitlements - Applicant argued that she has been harshly, oppressively or unfairly
dismissed and she was owed benefits entitled to her under her contract of employment - Respondent argued that Applicant
resigned after it lost the agency for products it was intended that Applicant would promote and sell - Commission, having
considered all of the evidence, found that Applicant resigned without duress and dismissed her claim for harsh, oppressive or
unfair dismissal - Claim for contractual benefit - Upheld - Mrs KM Zuglian -v- Ordberg Nominees P/L T/as Western
Biomedical - APPL 1806 of 2000 - SMITH, C - Health Services .................................................................................................. 177

Complaint re Long Service Leave Act - Claimant argued that he was employed by Defendant and sought the payment of long service
leave entitlements - Defendant argued that Claimant was employed as a sub-contractor and thus did not qualify for long service
leave entitlements - Industrial Magistrate found that the method of remuneration was for the purpose of tax minimisation and
was for that purpose described as a sub-contractor but Claimant was in fact an employee and thus entitled to long service leave
pursuant to the Act - Reasons for Decision Issued - Mr J Birighitti -v- United Construction Pty Ltd - M 120 of 2001 - Industrial
Magistrate - Tarr IM - 10/01/02 - Construction Trade Services ..................................................................................................... 322

Application re unfair dismissal and contractual entitlements - Applicant argued that her resignation was really a constructive dismissal
because she was left with no other alternative other than to resign and that there was no training or assistance provided and she
was punctual during her period of employment - Respondent argued that Applicant had tendered her resignation and that she
did have an alternative to resignation and her attitude did not change whilst her resignation was put on hold for a period of two
weeks - Commission found that Applicant did tender her resignation and that she agreed to put it on hold for a two week period
at the conclusion of which Respondent could, if it wished accept it - Dismissed - Ms AL Green -v- Ballajura Properties Pty Ltd
- APPL 1454 of 2001 - BEECH C - 07/02/02 - Property and Business Services............................................................................ 335

Application re unfair dismissal and contractual entitlements - Applicant argued that she did not resign but was dismissed by
Respondent and was employed as a permanent employee not as a casual and had not been paid all her contractual entitlements
as a full time employee - Respondent argued that Applicant had verbally tendered her resignation which was accepted by the
Directors and that in her final week she was place on casual hours and was paid out all contractual entitlements - Commission
found that it was Respondent that decided that Applicant's employment should end and was therefore dismissed and that it was
Respondent that instituted the casual hours only after Applicant's employment ceased - Further, Commission found however
that Applicant by her own actions in offering to leave and seeking the meeting had to take responsibility for her actions and
that payments made were paid for previous work and as a goodwill gesture - Dismissed - Ms JS Monteith -v- Saruman
Holdings Pty Ltd & Other - APPL 1285 of 2001 - WOOD,C - 11/01/02 � Restaurant .................................................................. 345

Application re unfair dismissal and contractual entitlements - Applicant alleged she was dismissed because she would not apologise to
the Respondent's daughter and son in law, and sought compensation for dismissal and outstanding benefits - Respondent
claimed that tension had developed in the workplace caused by the Applicant's conduct, and there was no dismissal as the
Applicant removed herself from the workplace - Commission found the Applicant had brought the contract of employment to
an end at her behest and there was no jurisdiction for unfair dismissal for the Commission - Claim for contractual benefits was
made out in part for payment of notice - Granted - Ms RV Adamiak -v- All Things X-Ray Pty Ltd - APPL 472 of 2001 -
GREGOR C - 01/03/02 - Health Services ................................................................................................................................467

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and that he had been denied
contractual entitlements under his contract of service - Applicant argued that the reason for the dismissal stemmed from
something of an abusive attitude on the part of employer on that day and that he was ordered to leave the premises - No
appearance from Respondent - Commission found that in the absence of Respondent there was no countervailing evidence and
found that the dismissal was unfair and awarded compensation - Unfair dismissal claim granted and contractual entitlements
claim dismissed - Mr TP Bartell -v- Outdoor Shades Wangara - APPL 1998 of 2001 - BEECH C - 05/03/02 - Building
Structure Services .......................................................................................................................................................................... 470

Application re contractual entitlements - Superannuation - Applicant argued that she was to be paid at a rate of 50% of gross earnings
of sales, not reducible by any deductions made by employer for superannuation or any other reason, her superannuation
entitlements were additional to the payments - Respondent argued that it made superannuation contributions in accordance
with the Superannuation Guarantee Administration Act 1992 and when the Act prescribed higher contributions her rate of
commission was decreased to take into account those higher contributions - Commission found that there was a variation to the
contract of service and that the claim had not been made out - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - APPL 1074 of
2001 - GREGOR C - 08/03/02 - Real Estate Agency..................................................................................................................... 475

Application re contractual entitlements - Applicant sought payment of four months salary and bonus payments that had not been paid
by the Respondent - There was no appearance by or for the Respondent - Commission found that Applicant was an employee
of the Respondent, that it was satisfied with the Applicant's evidence of non payment of salary and bonus and that his claim
was made out - Granted - Mr S Hitchman -v- Robert Leslie Liuzzi, 986 Corporation Pty Ltd - APPL 1198 of 2001 - BEECH C
- 21/02/02 - Other Services ............................................................................................................................................................ 477

Application re contractual entitlements - Applicant argued that he was owed benefits accrued as compensation for time not worked as
his contract guaranteed him employment until 16 October 2002 - Respondent argued the agreement only created a salary
guarantee - Commission found that clauses 4.3 and 4.4 of the agreement were ambiguous and the Applicant was unable to
make out his claim for leave and that superannuation did not form part of the Applicant's salary within the meaning of the
agreement - Dismissed - Mr NL Knight -v- Alinta Gas Limited - APPL 1248 of 2001 - SMITH, C - 15/02/02 - Electricity and
Gas Supply..................................................................................................................................................................................... 478

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied benefits for
a period of employment that was denied - This period of employment was an extension of what was otherwise a fixed term
arrangement - Respondent argued the Applicant's contract of employment ended with the expiry of a fixed term contract -
Commission found that despite the expectations from the meeting on 26 February 2001 no written approval or funding was
forthcoming to extend the contract of employment, and the Applicant was not unfairly dismissed - Dismissed - Mr R
Williamson -v- Yulella Fabrications Aboriginal Corporation - APPL 746 of 2001 - KENNER C - 04/02/02 - Government
Administration .............................................................................................................................................................................. 483

Conference re dismissal - Applicant Union argued the Applicant had been dismissed because he had complained about late payments -
During the conference an issue arose as to the status of the employment contract - Respondent argued the Applicant had been
employed as a subcontractor - Commission found the employment relationship was one of an independent contractor and
declined to refer the matter for a hearing as there was no jurisdiction - Declaration Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Geltray Pty Ltd trading as Reofast Steel Fixing - C 156 of 2001 -
GREGOR C - 12/02/02 - Construction Trade Services .................................................................................................................. 489
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Application re unfair dismissal and contractual entitlements - Application for an Order for discovery considered - Applicant lodged an
application for general discovery to substantiate application re unfair dismissal and contractual entitlements - Respondent
argued that the Order for general discovery may be oppressive given that the documents covered by such an Order would go
back possibly some 20 years - Commission considered that an Order for general discovery would be refused, however, an
Order for discovery of documents that were relevant or related to the substantive application would be considered - Ordered
Accordingly - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001 - GREGOR C - 06/03/02 � Education
- (Note: Further Reasons for Decision in this matter published in April WAIG, Vol. 82, Part 1, Subpart 4 at page 696) .............. 501, 696

Application re contractual entitlements - Applicant claimed contractual benefits for accrued annual leave and pay in lieu of notice -
Applicant terminated his employment an gave two week's notice as he had secured employment with a competitor of the
Respondent - Respondent opposed the claims indicating there was a practice within the motor industry that when a salesman
resigned to take up a position with a competitor they leave immediately - Commission found the Applicant's claim for two
week's notice pay was made out, but the claim for annual leave to be paid at a higher rate of pay failed - Granted in Part - Mr
MA Barratt -v- Robert Bryce - APPL 1314 of 2001 - SMITH C - 07/03/02 - Machining and Motor Veh Whlslg......................... 615

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because he was not given the
opportunity to explain his actions and was denied natural justice - Respondent argued that Applicant had been dismissed for
misconduct and that the breach of trust had warranted the termination - Commission found that there were different accounts of
what had taken place and that those circumstances alone did not warrant the summary dismissal and that Applicant did not
have any opportunity to defend himself or provide an explanation thus, the dismissal was substantively and procedurally harsh
and unfair - Further Commission found that the employee/employer relationship had broken down so that reinstatement was
impractical and awarded compensation - Ordered Accordingly - Mr CV Caldwell -v- P.Brown - Cloveroaks Pty Ltd - APPL
1421 of 2001 - WOOD C - 18/03/02 � Agriculture ....................................................................................................................... 617

Application re contractual entitlements - Respondent sought an Order pursuant to s.27(1)(a) of the I.R. Act, that application be
dismissed - Respondent argued that Applicant had acted frivolously and vexatiously in lodging application in this jurisdiction
and the Industrial Magistrate's Court; that the course of action adopted by Applicant was beyond what was reasonable and that
there was no clarity to Applicant's claim before the Commission - Applicant argued that he should have the right to seek
redress with respect to his claim as provided by the Act and to withdraw that right by dismissing an application was a serious
matter and the power to dismiss an application should not be exercised lightly - Having carefully considered the arguments of
both parties, Commission was of the view the public interest was not served if the application was to be dismissed - Further, to
deny an Applicant the right to pursue a claim for denied contractual entitlements at this point would result in an injustice to
Applicant - Commission also found that Respondent in this application was currently only subject to one application that the
Commission was aware of, and that was the matter currently before the Commission as constituted - Dismissed - Mr PJ Leafe -
v- The Calix Group - APPL 2000 of 2001 - HARRISON C - 05/04/02 - Other Services............................................................... 629

Application re unfair dismissal - Application to amend name of Respondent - Applicant Union argued that the Industrial Officer had
wrongly named the CEO as Respondent and as the employer even though no instructions were given to do so and to amend the
Respondent's name would cause no prejudice as the error was brought to the attention of Respondent at an early stage of the
proceedings - Respondent argued that Respondent was not Applicant's employer and that Applicant ought to have been aware
of the correct Respondent because the identity of her employer was readily apparent from all of her employment documents
and that Applicant had vexatiously named the wrong entity - Commission found the naming of Respondent as the employer
was an error which could be described as a clerical error or misnomer and thus amended the name of Respondent to reflect
correct employer - Order issued - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C -
08/03/02 � Education..................................................................................................................................................................... 630

Application re unfair dismissal - Applicant argued that Respondent had dismissed her unfairly, that an agreement had been reached in
the Commission and that Respondent had not complied fully with the agreement that was reached - No appearance from
Respondent - Commission found that an agreement had been reached and made an order in terms of that agreement - Ordered
Accordingly - Ms NM Lucanus -v- Cuddles Childcare Group - APPL 1719 of 2001 - SMITH C - 05/04/02 � Community
Services ........................................................................................................................................................................................ 634

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent had dismissed him unfairly and
denied him contractual entitlements including wages, superannuation, annual leave and mileage/vehicle allowance -
Respondent argued that it had no case to answer because there had been no agreement or contract with Applicant -
Commission found that there was not enough detail to establish the any terms of employment and thus application dismissed
for want of jurisdiction - Dismissed for want of jurisdiction - Mr DT McMaugh -v- Health Professionals Agency Pty Ltd ACN
096 981 556 - APPL 1863 of 2001 - BEECH SC - 12/03/02 - Health and Community Services ................................................... 635

Application re contractual entitlements - Applicant argued that Respondent had underpaid him for his work as a Chef at the Natraj
Indian Restaurant and that the contract had been breached - No appearance from Respondent - Commission found that the
evidence of Applicant was inconsistent, unreliable and inconclusive and that it was difficult to make findings as to what
payments were in fact made - Further, Commission found that the case was not made out and therefore application was
dismissed - Dismissed - Mr D Sharma -v- Mr AK Billimoria - APPL 1415 of 2001 - WOOD C - 28/02/02 � Restaurant ............ 651

Application re unfair dismissal and contractual entitlements - Preliminary issue to be decided was whether or not Applicant was an
employee for the purposes of the Industrial Relations Act 1979 - Applicant argued that he was a valuer and employed to be the
director in charge of the valuation department of Respondent and he worked fulltime and did not undertake other paid work on
his own right whilst working for Respondent - Further he was a director of his family company which held units in
Respondent's company - Respondent argued that he was a director and shareholder in Respondent and that he did not
personally receive a salary but was paid into his own company - Commission found that Applicant was an employee of
Respondent for the purposes of the IR Act on the balance that the control, the personal service, the remuneration based upon
his work as a valuer, the payment of PAYG tax, the benefits and entitlements paid revealed that Applicant was an employee -
Declaration Issued - Mr BR Worthington -v - Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian
Property Consultants - APPL 1577 of 2001 - BEECH SC - 15/03/02 - Property and Business Services ....................................... 667

Application re Order pursuant to Section 80E - Applicant Union argued that the Respondent had refused to allow a Union member to
undertake private employment in her own time - The private activity to be undertaken was to operate as a sole trader providing
consultancy in ornamental horticulture - Respondent opposed and argued against her requests in particular that the proposed
consultancy would be in the same area of activity as Respondent and that there would be the perception of a conflict of interest
- Commission found and accepted Respondent's evidence that there would be a potential conflict of interest by having an
employee actively promoting her private consultancy in that same industry as the Department - Dismissed - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Agriculture - P 25 of 2001 - Public
Service Arbitrator - BEECH SC - 23/04/02 - Government Administration.................................................................................... 838

Application re unfair dismissal and contractual entitlements - Applicant argued that he has been harshly, oppressively and unfairly
dismissed and sought unpaid wages and two weeks' pay in lieu of notice which he claimed has been denied to him under his
contract of employment - There was no appearance for or on behalf of the Respondent - Commission found that Applicant's
claim for harsh, oppressive or unfair dismissal was filed out of time and heard the claim for contractual entitlements ex-parte -
Commission was satisfied based on the evidence presented that Applicant had made out a case that Respondent owed him
wages pursuant to his contract of employment and as for the claim for pay in lieu of notice, that Applicant was engaged to
work on an ongoing basis, irrespective of the number of hours per week worked by him, therefore, Respondent was ordered to
pay the Applicant $2,828.57 being an award for wages and one week's pay in lieu of notice - Ordered Accordingly - Mr S
Dwyer -v- Aurora Information Systems - APPL 1842 of 2001 - SMITH C - 10/04/02 - Other Services ....................................... 844
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Application re contractual entitlements - Applicant argued that he had not been paid for 147 hours which he had worked for and a
locality allowance that he was entitled to - Respondent argued that the company was no longer operating and disputed the
hours of work claimed - Commission found that an investigation of the Australian Securities and Investment Commission
record's show that Gemstone Exploration Pty Ltd as a registered company had a change of name to Gemstone Mining Ltd and
award part of the claim of contractual entitlements - Granted in part - Mr JS Gallop -v- Gemstone Drilling Pty of Gemstone
Exploration - APPL 1630,2003 of 2001 - WOOD C - 11/04/02 - Other Mining ............................................................................ 846

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed, and owed annual leave, pay
in lieu of notice, redundancy pay and compensation on the basis that he had been continually employed in the Respondent's
business - Respondent argued that Applicant was terminated because the business was closing down as it was likely to become
insolvent - Commission found that Applicant was unfairly dismissed and awarded compensation in lieu of notice, one day's
pay and accrued annual leave - A separate award for redundancy was not made out nor was the transmission of business
argument - Granted in Part - Mr PJ Hasler -v- LP Maintenance Pty Ltd ACN 094 805 366 - APPL 167 of 2001 - SMITH C -
16/04/02 - Construction Trade Services ......................................................................................................................................... 850

Application re unfair dismissal and contractual entitlements - Applicant argued she was dismissed without prior warnings or cause,
and denied contractual benefits, and sought reinstatement - Respondent argued that due to low sales, they had intended to make
some staff, including the Applicant, redundant but had changed their mind and gave the Applicant a chance to improve her
performance, but she instead resigned - Commission found that Applicant had resigned her own employment and was not
dismissed, that her action resulted in at least two if not three of the properties being removed from the Respondent company's
listing, therefore Applicant could not be entitled to the commission as a denied contractual benefits - Dismissed - Ms AD
Patterson -v- Calold (WA) Pty Ltd - APPL 1270 of 2001 - WOOD C - 26/04/02 - Property Services........................................... 853

Application re unfair dismissal - Applicant alleged that the dismissal was unfair because he was replaced by someone else without
notice and that he was not unreliable - Respondent argued that Applicant had resigned to go work for another employer -
Commission found that Applicant had chosen to take up employment elsewhere and that the claim for unfair dismissal was
dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Mr RA Richardson -v- Goldfields Contractors - APPL
1630,2003 of 2001 - WOOD C - 11/04/02 - Other Services........................................................................................................... 856

Application re contractual entitlements - Applicant argued that at the end of his contract he was owed an amount in the sum of
$944.21 for "accommodation charges" - Respondent argued that Applicant was not an employee but a subcontractor -
Commission applied tests case and found that Applicant was more likely than not a subcontractor, and was therefore unable to
enliven the jurisdiction set out in s.29(1)(b)(ii) of the I.R. Act - Commission further concluded that Applicant had not
established that the Respondent was liable to pay him for accommodation allowance, and therefore the application was
dismissed - Dismissed - Mr CL Roberts -v- Greenfield Project Development Services Pty Ltd - APPL 2042 of 2001 -
GREGOR C - 24/04/02 - Other Services........................................................................................................................................ 858

Application re contractual entitlements - Applicant argued she has not been paid her final wages of $1000 - Commission found on
evidence in favour of the Applicant and an Order was issued that Respondent pay the Applicant the sum of $1000 net by way
of wages due to her under her contract of employment - Granted - Ms KJ Speedy -v- Airpro 2000 Pty Ltd - APPL 40 of 2002 -
BEECH SC - 08/04/02 - Other Services......................................................................................................................................... 860

Application re contractual entitlements - Applicant argued he was due unpaid salary increments which the Respondent conceded it did
owe the Applicant - Applicant also sought redundancy pay and payment in lieu of notice - Respondent argued the position had
not been made redundant while the Applicant was on long service leave but was part of a genuine restructure - Commission
found the Applicant's duties were substantially restructured and he was given notice that his contract would terminate but
Respondent did not make an offer of work that could be viewed as adequate alternative employment - Commission awarded
redundancy pay but denied the application for pay in lieu of notice - Granted in Part - Mr DG Swingler -v- Methodist Ladies
College - APPL 1525 of 2001 - SMITH C - 05/04/02 � Education ................................................................................................ 861

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was offered a continuing position with
Respondent instead of redundancy yet without consultation was made redundant - No appearance from Respondent at hearing
however Respondent contacted Commission after hearing to indicate that he had no knowledge and was not notified of the
hearing - Commission verified firstly that Respondent had been notified and advised correctly at correct address and that no
response had been received - Further, Commission found that Applicant had been dismissed unfairly and that reinstatement
was impractical and awarded compensation - Order Issued - Ms R Twyford -v- Travel Central Pty Ltd ABN 22 095 851 675 -
APPL 1623,1888 of 2001 - WOOD C - 27/03/02 - Other Services ................................................................................................ 868

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed
by reason of redundancy and sought denied benefits entitled under his contract of employment - Commission found that the
Applicant was made redundant for genuine reasons as the Respondent�s business was going through a difficult time -
Commission was not satisfied that entitlements from a draft workplace agreement were entitlements of the Applicant's contract
of employment, and was of the view that the Applicant's claim was not made out - Dismissed - Mr M Boronovskis -v- Milne
Feeds Pty Ltd - APPL 2329 of 2001 - BEECH SC - 14/05/02 - Services to Agric/Huntg/Trappg  ................................................ 1011

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that Applicant was an
independent contractor and the Commission had no jurisdiction to hear the unfair dismissal application - Commission found
that the most significant elements of the employment relationship point to a contract of service and that Applicant was an
employee of Respondent - Further, Commission found that Applicant had been unfairly dismissed, that reinstatement was
impracticable and thus awarded compensation - Granted - Mr MG Halligan -v- Bamboo Holdings Pty Ltd - APPL 1624 of
2001 - HARRISON C - 08/05/02 - Other Services......................................................................................................................... 1025

Application re contractual entitlements - Applicant claimed he was owed benefits to which he was entitled to under his contract of
employment - Applicant claimed he was owed wages, leave entitlements, superannuation, petty cash and mobile phone
expenses, accommodation and fuel entitlements - Respondents opposed the claim and counter claimed with a list of expenses
paid by the Respondents for the Applicant - Commissioner found that all claim except the petty cash were made out by the
Applicant - Respondents counter claims that the Applicant owed the Respondent money were not made out - Commissioner
ordered the Applicant to return the computer tower in working order to the Respondents before the Respondents were required
to pay the outstanding amounts - Granted in part - Mr DJ Jackson -v- Warrayu Aboriginal Corporation - APPL 431,432 of
2000 - SMITH C - 03/05/02 - General Construction  .................................................................................................................... 1032

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, and
that he was owed outstanding benefits under his contract of employment - Respondent argued the Applicant had been made
redundant due to the business's financial difficulties and the Applicant had refused offers to discuss the redundancy -
Commission found that the Applicant was not dismissed but made redundant - Dismissed - Mr AJ Nieuwendyk -v- Mr W
Heggers & Other - APPL 732 of 2001 - GREGOR C - 17/05/02 - Agriculture ............................................................................. 1045
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Application re contractual entitlements - Applicant sought denied salary, salary in lieu of notice, annual leave and superannuation
entitlements due under his contract of service - Respondent's notice of answer and counter proposal did not comply with the
Commission's direction or regulations - Respondent advised the Commission that it would not appear at the hearing as it had
no assets - Commission awarded the Applicant salary payments due under the contract of service, but denied the claims for
salary in lieu of notice, annual leave and superannuation - Granted in Part - Mr MJ Radford -v- Coinstar Pty Ltd - APPL 1855
of 2001 - KENNER C - 21/05/02 - Finance .................................................................................................................................. 1049

Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed,
denied the payment of one year's remuneration in lieu of notice and sought compensation for loss and injury - Respondent
argued the Applicant was terminated due to serious breaches of his employment agreement which were not capable of
rectification - Commission found that the Applicant was not unfairly dismissed, that Respondent was entitled to take into
account the history of the Applicant's employment relating to misconduct, and that the summary dismissal was justified -
Respondent's application to delay delivery of reasons for decision was dismissed - Dismissed - Mr RJH Smith -v- Saracen
Management Pty Limited ACN 079 747 452 - APPL 138 of 2001 - SMITH C - 24/05/02 - Metal Ore Mining ........................... 1050

Conference referred re unfair dismissal and contractual entitlements - Applicant Union argued both Applicants were unfairly
dismissed and sought denied contractual benefits relating to the final week of work - Respondent opposed the claim arguing
the Applicants were terminated as permanent employees from other sites had to be placed, displacing the Applicants who were
employed on a casual part time basis - Commission found the Applicant's dismissal to be unfair and reinstatement not
practicable, awarded compensation but denied the claims for outstanding entitlements - Granted in Part - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Goldfields Contractors - CR 265 of 2001 - WOOD
C - 03/04/02 - Construction Trade Services  ................................................................................................................................. 1102

COSTS—
Application re contractual entitlements - Applicant argued that benefits due to him were deducted from his final pay without his

consent and contrary to the Minimum Conditions of Employment Act - Respondent argued that Commission did not have
jurisdiction to deal with this matter - Commission found that there was no entitlement to the money claimed as the money
claimed was not a benefit in contravention of a provision of the contract of service and that matter was dismissed - Further,
Commission found that this was not a case that warranted an order for costs against Applicant - Dismissed for want of
jurisdiction - Mr I MacFarlane -v- Halperin Fleming & Meertens - APPL 1499 of 2001 - SMITH, C - 21/12/01 - Other
Services ......................................................................................................................................................................................... 150

Application re unfair dismissal and contractual entitlements - Application for adjournment by Applicant - Applicant's agent argued
that Applicant had moved to Queensland and had employment that did not allow for time off until February 2002 and that
Respondent had provided documents at the last minute that had not been put to Applicant - Respondent opposed application for
adjournment and argued that Applicant was self employed and doubted not being able to take time off in advance - Further,
Respondent reserves the right to claim costs - Commission found that Applicant had moved to Queensland and was prepared to
accept in principle that a person who found new employment may not be able to take time off in the first few months and
finally if the adjournment was not granted Applicant would suffer a serious injustice - Adjournment Granted - Ms JA Morrison
-v- Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH C - 10/12/01 - Personal & Household Good Rtlg ............. 154

4Application re a stay of operation of orders made in the Industrial Magistrates Court - Applicant Union sought that the application be
stayed as there was a serious question to be tried as to whether the Magistrate erred in law in dismissing the claim and that the
balance of convenience favoured the Applicant - There was also an application to adjourn the proceedings on behalf of the
Respondent which was not pressed - President found that there was no power or jurisdiction for the President to grant the stay
of an order made by Industrial Magistrates Court or Magistrate pending the hearing and determination of an appeal against that
decision or order - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -
v- Burswood Resort (Management) Limited - PRES 1 of 2002 - President - SHARKEY P - 16/01/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 222

Application re unfair dismissal and denial of contractual entitlements - Applicant sought an adjournment on a number of grounds
including, illness, being an unrepresented party and the delay in providing discovery of documents - Respondent submitted that
the injustice in granting an adjournment arose from the inconvenience and the question of cost - Commissioner granted an
adjournment for one day - Granted in part - Mr R Jeeves -v- Brett Martin Plastics Pty Ltd - APPL 1370 of 2001 - BEECH C -
30/01/02 - Other Manufacturing .............................................................................................................................................. 339

2Appeal against Decision of Commission (81WAIG2772) re unfair dismissal - Applications to extend time to institute the appeal were
granted and fresh evidence was admitted - Appellant appealed against the original order striking out the application due to no
attendance on behalf of the application at the first hearing - Full Bench found the failure of the Appellant's solicitor to attend
the hearing was the fault of the Solicitor and suspended the order and remitted the matter back to the Commission - Costs for
the Respondent's inconvenience was awarded - Upheld and decision at first instance suspended and remitted back to the
Commission - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - FBA 54 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/WOOD,C - 28/02/02 - Other Services..................................................................................................................................... 422

Conference referred re unfair dismissal - Applicant Union argued the Applicant was harshly, oppressively and unfairly dismissed as
the employer had not raised any issues of work performance and that the dismissal was motivated by a claim for workers
compensation - Respondent argued the Applicant was dismissed for poor work performance and traffic infringement notices -
Commission found the Applicant was not given any warning re his work performance and allegations against him contained in
his letter of termination have not been substantiated - Further, the Applicant was unfairly dismissed, that reinstatement was not
practicable as the relationship had broken down and awarded compensation - Application for cost was dismissed - Granted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Heaton Cleaning Pty Ltd -
CR 219 of 2001 - WOOD C - 15/02/02 - Other Business Services................................................................................................ 686

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration..................................................... 752

Application re costs - The substantive matter of this application is a claim for unfair dismissal - Applicant opposed the adjournment
application as he was ready to proceed and had travelled to Kalgoorlie with his witness - Applicant argued that the Respondent
had not attended the conference and had shown little regard for the hearing of the matter, and applied for an order for costs -
Commission found the conduct of the Respondent to date warranted an order for costs - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 279 of 2002 - WOOD C - 17/05/02 - Other Services ..................................................... 1031
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Conference referred re unfair dismissal - Applicant Union argued that the employee had been unfairly excluded from the shearing
workforce because of a dispute between the Respondent and the employee's spouse - Applicant Union argued this to be harsh
and unfair and sought compensation - Respondent opposed the claim arguing the Applicant was never dismissed - Commission
found the Applicant's approach to his employment was not adequate to justify a finding of unfair dismissal or dismissal at all -
Application by the Respondent for costs was denied - Dismissed - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Mr Leo Cattalini T/as Metro Shears - CR 287 of 2000 - WOOD C - 14/05/02 - Services to
Agric/Huntg/Trappg   .................................................................................................................................................................... 1104

DATE OF OPERATION—
3Application for registration of a new award - Application by the Union for the making of an new award governing employees

employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants ....................................................................... 544

DISCRIMINATION—
Application re unfair dismissal - Applicant argued that termination was unfair because she was dismissed solely on the basis that she

wanted to look over the workplace agreement before signing it and that Respondent was also in breach of its contract to
employ her - Respondent argued that Applicant did not accept the offer of employment and therefore did not start work -
Commission found that Respondent had not employed Applicant and thus application was dismissed - Dismissed for want of
jurisdiction - Ms DF Tenthy -v- Airlite Group of Companies - APPL 2246 of 2001 - BEECH SC - 10/04/02 � Other Business
Services ......................................................................................................................................................................................... 661

EMPLOYEE—
Complaint re Long Service Leave Act - Claimant argued that he was employed by Defendant and sought the payment of long service

leave entitlements - Defendant argued that Claimant was employed as a sub-contractor and thus did not qualify for long service
leave entitlements - Industrial Magistrate found that the method of remuneration was for the purpose of tax minimisation and
was for that purpose described as a sub-contractor but Claimant was in fact an employee and thus entitled to long service leave
pursuant to the Act - Reasons for Decision Issued - Mr J Birighitti -v- United Construction Pty Ltd - M 120 of 2001 - Industrial
Magistrate - Tarr IM - 10/01/02 - Construction Trade Services ..................................................................................................... 322

Complaint re breach of award - Complainant Union argued that Defendant breached the Building Trades (Construction) Award 1987
and contended that its member was at all material times Defendant's employee - Defendant denied that union member was its
employee, and conducted maintenance work for it under a contract of services - Defendant made application to limit hearing to
one issue only that being whether he was an employee of Defendant - Complainant opposed application and argued that this
Court has the ability to determine the matters raised by Defendant in its pleadings - Defendant contended that the general
jurisdiction of this Court was limited to specific statutory provisions and wanted that this Court not determine any factual or
legal issues going to promissory estoppel or other equitable defences raised - Industrial Magistrate found that this Court had
jurisdiction to deal with the enforcement of the award pursuant IR Act and that it would be inappropriate to split the issues and
have separate hearings in relation to award coverage and the other matters - Reasons for Decision Issued - CONSTRUCTION,
MINING, ENERGY -v- Pace Construction Pty Ltd t/a Pace and Brian Master Builders - CP 157 of 1999;CP 306 of 2000 -
Industrial Magistrate - Cicchini IM - 24/01/02 - Construction Trade Services ............................................................................... 324

Application re unfair dismissal - Applicant argued that termination was unfair because she was dismissed solely on the basis that she
wanted to look over the workplace agreement before signing it and that Respondent was also in breach of its contract to
employ her - Respondent argued that Applicant did not accept the offer of employment and therefore did not start work -
Commission found that Respondent had not employed Applicant and thus application was dismissed - Dismissed for want of
jurisdiction - Ms DF Tenthy -v- Airlite Group of Companies - APPL 2246 of 2001 - BEECH SC - 10/04/02 � Other Business
Services ......................................................................................................................................................................................... 661

Application re unfair dismissal and contractual entitlements - Preliminary issue to be decided was whether or not Applicant was an
employee for the purposes of the Industrial Relations Act 1979 - Applicant argued that he was a valuer and employed to be the
director in charge of the valuation department of Respondent and he worked fulltime and did not undertake other paid work on
his own right whilst working for Respondent - Further he was a director of his family company which held units in
Respondent's company - Respondent argued that he was a director and shareholder in Respondent and that he did not
personally receive a salary but was paid into his own company - Commission found that Applicant was an employee of
Respondent for the purposes of the IR Act on the balance that the control, the personal service, the remuneration based upon
his work as a valuer, the payment of PAYG tax, the benefits and entitlements paid revealed that Applicant was an employee -
Declaration Issued - Mr BR Worthington -v - Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian
Property Consultants - APPL 1577 of 2001 - BEECH SC - 15/03/02 - Property and Business Services........................................ 667

Application re Order pursuant to Section 80E - Applicant Union argued that the Respondent had refused to allow a Union member to
undertake private employment in her own time - The private activity to be undertaken was to operate as a sole trader providing
consultancy in ornamental horticulture - Respondent opposed and argued against her requests in particular that the proposed
consultancy would be in the same area of activity as Respondent and that there would be the perception of a conflict of interest
- Commission found and accepted Respondent's evidence that there would be a potential conflict of interest by having an
employee actively promoting her private consultancy in that same industry as the Department - Dismissed - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Agriculture - P 25 of 2001 - Public
Service Arbitrator - BEECH SC - 23/04/02 - Government Administration .................................................................................... 838

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that Applicant was an
independent contractor and the Commission had no jurisdiction to hear the unfair dismissal application - Commission found
that the most significant elements of the employment relationship point to a contract of service and that Applicant was an
employee of Respondent - Further, Commission found that Applicant had been unfairly dismissed, that reinstatement was
impracticable and thus awarded compensation - Granted - Mr MG Halligan -v- Bamboo Holdings Pty Ltd - APPL 1624 of
2001 - HARRISON C - 08/05/02 - Other Services......................................................................................................................... 1025
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Application re contractual entitlements - Applicant argued that benefits due to him were deducted from his final pay without his
consent and contrary to the Minimum Conditions of Employment Act - Respondent argued that Commission did not have
jurisdiction to deal with this matter - Commission found that there was no entitlement to the money claimed as the money
claimed was not a benefit in contravention of a provision of the contract of service and that matter was dismissed - Further,
Commission found that this was not a case that warranted an order for costs against Applicant - Dismissed for want of
jurisdiction - Mr I MacFarlane -v- Halperin Fleming & Meertens - APPL 1499 of 2001 - SMITH, C - 21/12/01 - Other
Services ......................................................................................................................................................................................... 150

4Application re a stay of operation of orders made in the Industrial Magistrates Court - Applicant Union sought that the application be
stayed as there was a serious question to be tried as to whether the Magistrate erred in law in dismissing the claim and that the
balance of convenience favoured the Applicant - There was also an application to adjourn the proceedings on behalf of the
Respondent which was not pressed - President found that there was no power or jurisdiction for the President to grant the stay
of an order made by Industrial Magistrates Court or Magistrate pending the hearing and determination of an appeal against that
decision or order - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -
v- Burswood Resort (Management) Limited - PRES 1 of 2002 - President - SHARKEY P - 16/01/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 222

Complaint re breach of award - Complainant argued that Defendant breached the Hairdressers Award No.A32 of 1998 by failing to
maintain a time and wages record for two employees employed with Defendant - Defendant argued that a time and wages book
was provided but the time and wages records were not maintained by employees or relied on as wages were calculated on the
computer at home -Industrial Magistrate found that the obligation was clearly on Respondent to ensure the records were
maintained and if the records were not kept he was in breach of the award - Reasons for Decision Issued - Tara Jane Zeid,
Department of Productivity and Labour Relations -v- New Wave Nominees Pty Ltd T/As New Wave Hair Care Unisex - M
169,170 of 2001 - Industrial Magistrate - Tarr IM - 20/12/01 - Hairdressing and Beauty Salons .................................................. 327

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for enforcement of an order of the
Commission and order for costs - Appellant Union argued IM erred in finding that it was barred from pursuing the claim
against the Respondent because a Union delegate had entered into a deed of settlement with the Respondent excluding the
Union from negotiations - Full Bench found that the complaint was dismissed before the Applicant Union could properly
proceed with its case notwithstanding prima-facie evidence of a breach - Full Bench found IM erred entirely by not adverting
to the clear terms of s83 of the IR Act 1979 and misapprehended the nature of enforcement proceedings - It simply did not set
out to exercise its jurisdiction - Full Bench found that the Deed of Release was entirely irrelevant to whether there was a breach
or non-compliance with an order of the Commission made under s.44 - Full Bench found there was no question of estoppel or
privity of contract, but enforcing orders of the Commission was a matter of public interest - Full Bench found that finding that
the claim was frivolous and vexatious was entirely erroneous and there was no basis for costs - Upheld and Remitted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Limited - FBA 1 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/04/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 773

HOURS OF WORK—
Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and not paid benefits

including overtime under her contract of employment and that she would have been paid overtime for hours greater than 37.5
hours per week - Respondent argued that Applicant was not entitled to any overtime and that it was not expressed in the
contract of employment and was never claimed or paid during six years of employment - Commission found that the contract
of employment did not contain any provisions that she would be paid overtime and that she never claimed overtime in the six
years of employment was a strong suggestion that she believed that she was not entitled to it and thus had difficulty in proving
the claim - Order Issued - Ms SR Corcoran -v- Gibson Quai Pty Ltd ACN (009 323 620) - APPL 1716 of 2001 - BEECH C -
12/12/01 � Other Services ............................................................................................................................................................. 137

Application re unfair dismissal and contractual entitlements - Applicant argued that redundancy was not genuine because the work
that she performed was being done by a person who was recruited as a new staff member - Respondent argued that Applicant
was terminated on the grounds of a genuine redundancy as her position was a luxury and there were no other suitable
alternative duties within Respondent's organisation that could be allocated to her as it faced significant downturn in work and
cost pressures required it to downsize - Commission found that the decision to make position redundant was genuine but the
termination of Applicant's employment was unfair as there was no discussion in respect to the opportunity of reducing her
hours of work - Order Issued - Ms PL Harben -v- Buckeridge Nominees Pty Ltd T/A BGC Windows ACN 008 849 581 -
APPL 319 of 2001 - SMITH, C - 21/12/01 - Basic Material Wholesaling..................................................................................... 142

Application re unfair dismissal - Applicant argued that dismissal was unfair because the status of employment was permanent as had
been promised and thus able to have the necessary time off - Respondent argued that Applicant was employed as a permanent
employee in the first period and a casual employee in the second period of employment - Further, support was offered to
Applicant to assist with his rehabilitation and had been told on a number of occasions that his behaviour was unacceptable and
was sufficiently warned about the viability of his job - Commission found that Applicant was given a fair go all round, had
become less cooperative and had a poor attitude and performance towards his work - Dismissed - Mr BA Johnston -v- Diasson
Holdings Pty Ltd The Lonie Family Trust t/as R. H. Trotter & Co - APPL 415 of 2001 - GREGOR C - 20/12/01 - Horticulture
& Fruit Growing............................................................................................................................................................................ 146

Application re contractual entitlements - Applicant argued that Respondent unilaterally altered the contract of employment without his
acceptance, and sought the difference in earnings between reduced levels of income - Respondent argued that because
Applicant had remained working under the new arrangements, he had therefore accepted its offer to employ him on new terms
of employment, and to pay him the difference between the reduced levels of income would be to "re-instate" him as assistant
manager - Commission found on evidence that although Applicant had not accepted the change of his contract, his duties had
changed, and his continuation with the Respondent was that of a sales assistant or sales consultant, in a relieving capacity,
therefore, his claim that he was entitled a benefit under his contract of employment was not made out - Dismissed - Mr T Tran
-v- Boutique Consolidated Pty Ltd t/as Tony Barlow Menswear - APPL 925 of 2001 - BEECH C - 03/01/02 - Textile,
Clothing, Footwear........................................................................................................................................................................ 169

Complaint re breach of award - Complainant argued that Defendant breached the Hairdressers Award No.A32 of 1998 by failing to
maintain a time and wages record for two employees employed with Defendant - Defendant argued that a time and wages book
was provided but the time and wages records were not maintained by employees or relied on as wages were calculated on the
computer at home -Industrial Magistrate found that the obligation was clearly on Respondent to ensure the records were
maintained and if the records were not kept he was in breach of the award - Reasons for Decision Issued - Tara Jane Zeid,
Department of Productivity and Labour Relations -v- New Wave Nominees Pty Ltd T/As New Wave Hair Care Unisex - M
169,170 of 2001 - Industrial Magistrate - Tarr IM - 20/12/01 - Hairdressing and Beauty Salons .................................................. 327

Application re unfair dismissal and contractual entitlements - Applicant argued that she did not resign but was dismissed by
Respondent and was employed as a permanent employee not as a casual and had not been paid all her contractual entitlements
as a full time employee - Respondent argued that Applicant had verbally tendered her resignation which was accepted by the
Directors and that in her final week she was place on casual hours and was paid out all contractual entitlements - Commission
found that it was Respondent that decided that Applicant's employment should end and was therefore dismissed and that it was
Respondent that instituted the casual hours only after Applicant's employment ceased - Further, Commission found however
that Applicant by her own actions in offering to leave and seeking the meeting had to take responsibility for her actions and
that payments made were paid for previous work and as a goodwill gesture - Dismissed - Ms JS Monteith -v- Saruman
Holdings Pty Ltd & Other - APPL 1285 of 2001 - WOOD,C - 11/01/02 � Restaurant .................................................................. 345
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Application re unfair dismissal - Applicant argued that he has been unfairly dismissed from the job he has held for at least seven years
after he refused to sign a workplace agreement and sought an Order for compensation for the wages he had lost arising from
that dismissal - Respondent's Agent opposed the claim, arguing that there was no case to answer, that the Commission lacked
jurisdiction because the Applicant has not been dismissed and even if notice of dismissal had been given to Applicant, it was
abandoned by mutual consent and there has been an agreed variation to the terms of employment, therefore there has been no
dismissal but simply a variation of Applicant's contract of employment - Commission found that Applicant has not been
dismissed but that his hours of work has been varied, that Applicant had been given notice of dismissal, but that notice was
subsequently withdrawn, therefore his claim for unfair dismissal was dismissed - Dismissed - Mr BM Garie -v- Arrowglen Pty
Ltd - APPL 1792 of 2001 - BEECH SC - 15/04/02 - Petroleum Coal Chemical Assoc.................................................................. 848

INDUSTRIAL MATTER—
Application re unfair dismissal and contractual entitlements - Application to amend the name of Respondent - Applicant argued that

section 27 of the Act gave Commission the powers to correct, amend or waive any error and in this instance amend the name
of Respondent - Respondent argued that although the Commission had powers to amend pursuant to section 27, it could not
substitute a new party for the Respondent unless the party so substituted waived the irregularity and Respondent did not waive
the irregularity - Commission found that it had powers in exercising its discretion to consider whether the circumstances
warranted an amendment and found that there was insufficient evidence to explain why the error was made and any real efforts
to remedy the situation and thus application dismissed - Dismissed - Ms JE Graham -v- Robert Waters - The Queens Hotel -
APPL 699 of 2001 - SCOTT C. - 07/01/02 � Hotel ....................................................................................................................... 139

Complaint re breach of award - Complainant Union argued that Defendant breached the Building Trades (Construction) Award 1987
and contended that its member was at all material times Defendant's employee - Defendant denied that union member was its
employee, and conducted maintenance work for it under a contract of services - Defendant made application to limit hearing to
one issue only that being whether he was an employee of Defendant - Complainant opposed application and argued that this
Court has the ability to determine the matters raised by Defendant in its pleadings - Defendant contended that the general
jurisdiction of this Court was limited to specific statutory provisions and wanted that this Court not determine any factual or
legal issues going to promissory estoppel or other equitable defences raised - Industrial Magistrate found that this Court had
jurisdiction to deal with the enforcement of the award pursuant IR Act and that it would be inappropriate to split the issues and
have separate hearings in relation to award coverage and the other matters - Reasons for Decision Issued - CONSTRUCTION,
MINING, ENERGY -v- Pace Construction Pty Ltd t/a Pace and Brian Master Builders - CP 157 of 1999;CP 306 of 2000 -
Industrial Magistrate - Cicchini IM - 24/01/02 - Construction Trade Services ............................................................................... 324

1Appeal against Decision of Commission in Court Session (81WAIG1162) re an application to vary an award - Appellant argued the
Commission in Court Session erred in law in finding that there was an industrial matter in the case, and was in excess of
jurisdiction in its decision to allow the Applicant Union's "freedom of choice" clause to be inserted into the award - Industrial
Appeal Court found the Commission erred in the exercise of its discretion to grant the application by giving significant weight
to the effects of workplace agreements on terms and conditions of the cleaning industry, and to the diminution of employment
under the award. The appeals were allowed, the decision of the Commission in Court Session set aside, and the original
application of the union was dismissed - Upheld - Chamber of Commerce & Industry of Western Australia -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2001 & IAC 4 of 2001 -
Industrial Appeal Court - 15/02/02 - Property Services ................................................................................................................. 405

4Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P27/2001 (82WAIG194) re application
pursuant to s.80E and s80F of the I.R. Act - Applicant argued that the PSA erred in law in finding jurisdiction to deal with the
application and the application raised no industrial matter - President found the argument that there was no jurisdiction was not
a strong one and on the balance of convenience of both the parties requires that the jurisdiction, having been determined, the
matter should now proceed to determination without further unnecessary delay - Dismissed - Director General, Department of
Justice -v- Civil Service Association of Western Australia Incorporated - PRES 3 of 2002 - President - SHARKEY P -
14/02/02 - Government Administration ......................................................................................................................................... 437

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration ..................................................... 752

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

INTERPRETATION-WORDS & PHRASES—
2Appeal against Decision of Commission (81WAIG2446) re unfair dismissal - Appellant appealed against the Commission's

"findings" on various issues relating to his claim - Further, Appellant sought six months compensation for his unfair dismissal,
and for an ancillary order to be issued for the Respondent to provide him with a statement of duties, and that the Commission's
decision be set aside - Full Bench reviewed various authorities and evidence and found that no ground of appeal was made out
and that there was no miscarriage of the exercise of the discretion, at first instance, established and dismissed the appeal -
Dismissed - Mr S LaRose -v- Kiam Corporation Limited - FBA 47 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 11/12/01 - Other Services .................................................................................................................................... 44

2Appeal against Decision of Commission (81WAIG2596) re unfair dismissal - Appellant argued that in relation to the written warning
issued, the Commissioner erred in concluding that it was unfairly issued, that on various other issues such as health and safety,
the relationship between Applicant and the Head Department, the Applicant's performance and compensation, the
Commissioner failed to give proper weight to the evidence - Further, Appellant sought that the Commission's order be quashed
- Full Bench reviewed evidence, authorities and found on various reasons, that the Commissioner was entitled to find and
correct in finding that the dismissal was unfair, that it was quite clear that the exercise of the discretion at first instance did not
miscarry as alleged in the grounds of appeal and that the appeal was not made out, therefore dismissed the appeal - Dismissed -
Penrhos College (Inc) -v - Mrs M Muggeridge - FBA 52 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
07/12/01 � Education ..................................................................................................................................................................... 49



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1157

CUMULATIVE DIGEST�continued

Page
INTERPRETATION-WORDS & PHRASES—continued

Complaint re breach of award - Complainant Union argued that pursuant to Clause 28(6) of the Building Trades (Construction) Award
1987, the Defendant failed to make available copies of the time and wage records relating to their member - Defendant argued
that union's member was not employed on construction work as defined in the award, nor was he employed in any of the
callings set out in Clause 8 of the award - Further, Defendant maintained that all material times the union's member was
employed as and performed the work of a cabinet maker, therefore he was subject to the provisions of the Furniture Trades
Industry Award - Industrial Magistrate reviewed evidence, authorities and relevant sections of the Award and concluded that
Defendant was bound by the award, and that pursuant to the provisions of the award, Defendant failed to provide copies of the
time and wage records relating to the union member - Proven - CONSTRUCTION, MINING, ENERGY -v - Kernaghan's
Joinery Cabinet Makers - CP 240 of 2000 - Industrial Magistrate - Cicchini IM - 11/01/01 - Wood and Paper Product Mfg........ 109

Complaint re breach of award - Complainant argued that as a result of the award breach, he has been underpaid $14,775.92 -
Defendant denied the allegations and argued that there was no underpayment - Further, Defendant counterclaims the amount of
$13,036.33, which it said was overpaid to the Complainant and that the overpayment arose as a consequence of the
Complainant's breach of duty of fidelity and good faith � Preliminary Issue re jurisdiction to deal with the Defendant�s
counterclaim - IM reviewed Acts, Regulations and authorities and found that the Industrial Magistrate Court had jurisdiction to
deal with the counterclaim - Further, IM reviewed relevant sections of the Award, evidence and found that Defendant had
breached the award, and as a result of the breaches Complainant suffered a total underpayment of $14,775.92 - As for the
Defendant's counterclaim, IM found that it was without merit and not proven - Reasons for Decision Issued - Mr S Kennedy -
v- DPH Nominees T/A Ausmic Environmental Industries WA - CP 263 of 1998 - Industrial Magistrate - Cicchini IM -
02/08/00 - Other Business Services ............................................................................................................................................... 115

Application re unfair dismissal and contractual entitlements - Application to amend the name of Respondent - Applicant argued that
section 27 of the Act gave Commission the powers to correct, amend or waive any error and in this instance amend the name
of Respondent - Respondent argued that although the Commission had powers to amend pursuant to section 27, it could not
substitute a new party for the Respondent unless the party so substituted waived the irregularity and Respondent did not waive
the irregularity - Commission found that it had powers in exercising its discretion to consider whether the circumstances
warranted an amendment and found that there was insufficient evidence to explain why the error was made and any real efforts
to remedy the situation and thus application dismissed - Dismissed - Ms JE Graham -v- Robert Waters - The Queens Hotel -
APPL 699 of 2001 - SCOTT C. - 07/01/02 � Hotel....................................................................................................................... 139

Application re unfair dismissal - Applicant argued that she viewed her position as long term, there was never any dissatisfaction
expressed with her work at any time and that Respondent repudiated the contract of employment - Respondent argued that its
action did not constitute a termination of employment, therefore the Commission lacked jurisdiction to determine the claim -
Commission found based on the evidence presented that the Respondent had repudiated the contract of employment because
Applicant was asking for more money and had been consistent in her demands to that extent, and the Respondent incorrectly
concluded that at the end of the 12 months period the contract would come to an end - Further, Commission found that
reinstatement was impracticable and ordered that compensation be paid to Applicant for a period of 10 weeks and four days -
Granted - Ms SL Semple -v- Pro Subi Limited - APPL 910 of 2001 - GREGOR C - 20/12/01 - Other Services........................... 159

Application re contractual entitlements - Applicant argued that Respondent unilaterally altered the contract of employment without his
acceptance, and sought the difference in earnings between reduced levels of income - Respondent argued that because
Applicant had remained working under the new arrangements, he had therefore accepted its offer to employ him on new terms
of employment, and to pay him the difference between the reduced levels of income would be to "re-instate" him as assistant
manager - Commission found on evidence that although Applicant had not accepted the change of his contract, his duties had
changed, and his continuation with the Respondent was that of a sales assistant or sales consultant, in a relieving capacity,
therefore, his claim that he was entitled a benefit under his contract of employment was not made out - Dismissed - Mr T Tran
-v- Boutique Consolidated Pty Ltd t/as Tony Barlow Menswear - APPL 925 of 2001 - BEECH C - 03/01/02 - Textile,
Clothing, Footwear........................................................................................................................................................................ 169

Application re transfer to a full time position - Applicant Union sought an order that its member be transferred to a full-time
permanent position in accordance with Clause 24(3)(c) of the Family and Children's Services Enterprise Bargaining Agreement
2000 - Respondent rejected the Applicant's arguments on a number of grounds and argued that the movement from part-time to
full-time employment contained within the EBA relates to a "right of reversion" and that the award applicable to the
employee's employment provides no "right of reversion" - Public Service Arbitrator reviewed relevant clauses of the EBA,
PSA and GOSAC awards and concluded that in all circumstances, the employee should be entitled to apply and be considered
for transfer to a full-time CSO position in which she has indicated an interest provided that she meets the criteria set out within
the Human Resource Management Standards and Policies which it bound to apply - Order Issued - Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Family and Children's Services - P 12 of 2001 - SCOTT C. -
11/01/02 - Government Administration......................................................................................................................................... 315

2Appeal against Decision of Commission (81WAIG3079) re variation of the Malting Industry Award 1993 - Appellant argued the
Commission erred in the exercise of its discretion on a number of grounds, including that it gave no weight to the scheme of
the Act/or the Wage Fixing Principles - Full Bench reviewed Act, authorities, Wage Fixing Principles and found that the
Commission at first instance had erred in making findings in error and in not having regard to a number of relevant matters and
therefore, upheld the appeal, suspended the decision at first instance and remitted the matter back to the Commission at first
instance - Upheld - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin
Australia Pty Ltd - FBA 56 of 2001 - Full Bench - SHARKEY P/GREGOR C/SMITH, C - 13/03/02 - Food, Beverage and
Tobacco Mfg ................................................................................................................................................................................. 412

Application re unfair dismissal - Applicant contends that the dismissal was unfair and sought compensation - Commission, based on
the evidence presented by both parties, applied the indicia set out in Vabu's case and found that Applicant was an independent
contractor, that he was unable to access the Commission through s.29(b)(1) of the I.R. Act and that the Commission had no
jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Boyle -v- WA Fork Truck Distributors Pty Ltd -
APPL 1195 of 2001 - GREGOR C - 13/03/02 - Road Transport ................................................................................................... 472

3Application for registration of a new award - Application by the Union for the making of an new award governing employees
employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants....................................................................... 544

Application for interpretation of Enterprise Agreement re Carer's Leave - Applicant sought orders that the carer's leave entitlements
are not pro rated for "1.- the calendar year 2001" and "2.- employees who have reduced their hours to less than 80 per
fortnight" - Public Service Arbitrator reviewed relevant clauses of the agreement and according to the authorities in respect of
interpretation, applied the meaning of the words used in the agreement, and was not satisfied that there was ambiguity and,
neither party argued that there was an absurdity, therefore, PSA declared that the true interpretation of the agreement was that
carer's leave was "not to be pro rated for the calendar year 2001; and to be pro rated for part-time officers" - Reasons for
Decision Issued - Western Australian Police Union of Workers -v- Commissioner of Police - P 52 of 2001 - Public Service
Arbitrator - SCOTT C - 04/04/02 - Government Administration................................................................................................... 603
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Application re unfair dismissal - Applicant argued he has been unfairly dismissed and that he had as a benefit under his employment
an entitlement to six month's salary - Respondent stated that Commission did not have jurisdiction as such to hear the matter as
Applicant was employed under an award of the Australian Industrial Relations Commission - Parties were invited to prepare
written submissions for determination - On the grounds submitted in support of Applicant's claim, the only issue the
Commission was asked to decide was the question of whether or not Applicant's employment had been subject to the terms and
conditions of the federal award - Commission found on evidence that Respondent was the successor to Community Youth
Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because the name of the body carrying on that
business was the only thing that changed; there was no suggestion of any change whatsoever resulting from the change of
name and accordingly, found that the Respondent was a Respondent to the Community Employment, Training and Support
Services Award 1999 an award of the AIRC - Declaration Issued - Mr GJ Clarke -v- Stirling Skills Training Inc Trading as
Jobwest - APPL 2112 of 2001 - BEECH SC - 04/04/02 - Other Business Services ....................................................................... 621

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought the maximum amount compensation in the
alternative that reinstatement was impracticable - Respondent argued that Applicant was not a target for the dismissal, that he
had previously considered terminating him to cut costs because his business was not performing well - Commission found on
evidence that Respondent had previously considered terminating Applicant because its business was not performing well,
therefore, Commission did not believe that Applicant was a target - Further, Commission found that Applicant was unfairly
dismissed; that it doubt that a successful working relationship could be re-established and that it was satisfied that Applicant
had sought to mitigate his loss and awarded compensation - Ordered Accordingly - Mr PM Kerr -v- Retech Rubber Pty Ltd -
APPL 1303 of 2001 - WOOD C - 22/03/02 - Other Services......................................................................................................... 625

Conference referred re termination - Applicant Union sought an order for compensation to the maximum available under the Act -
Applicant argued that whilst not in any way seeking to derogate from the importance of safety in the mining industry, if the
Commission were to accept that its member was working too far out from safe ground, the circumstances of this matter did not
warrant his dismissal - Respondent objected to and opposed the claim, arguing that union member had breached the Mines
Safety and Inspection Regulations 1985 and the Respondent's policy in relation to the same - Further, it was the other safety
breaches that was apparent in his employment record that contributed to its decision to dismiss him - Commission found based
on the evidence presented that union member was working in an area of unsupported ground which was prohibited under the
Regulation and the Respondent's policy and this was a serious and potentially fatal safety breach - Further, Commission
reviewed test cases, the prior incident that occurred and was of the opinion that the union member's dismissal was not harsh,
oppressive or unfair, and on all of the evidence in the matter, he had been given a fair go all round - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry Walker Eltin Pty Ltd - CR 203 of
2001 - KENNER C - 08/04/02 - Metal Ore Mining ....................................................................................................................... 673

Conference referred re interpretation of Gaol Officers' Award 1998 No. 12 of 1968 - Hours of Duty - Applicant Union argued that the
wording to clause 10 - Hours of Duty allowed a prison officer to take a meal break away from his or her place of work and if
that did not occur, the clause entitled the officer to either cease duty thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time off in lieu - Respondent did not agree with that interpretation and stated that the clause did not
provide for a meal break to occur away from the place of work as claimed - Commission found that the principles to be applied
in interpreting an award are that the meaning of a provision in an award was to be obtained by considering the terms of the
award as a whole - Commission found that the proper interpretation of clause 10 - Hours of Duty of the award was that a
prison officer was entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty
minutes as time off in lieu only when the officer was required for duty during his/her meal break and his/her meal break was
delayed beyond 5.5 hours from commencement of work - Declaration Issued - Western Australian Prison Officers' Union of
Workers -v- The Hon. Attorney General - CR 222 of 2001 - BEECH SC - 15/03/02 � Other Services ......................................... 693

Application re contractual entitlements - Applicant argued that at the end of his contract he was owed an amount in the sum of
$944.21 for "accommodation charges" - Respondent argued that Applicant was not an employee but a subcontractor -
Commission applied tests case and found that Applicant was more likely than not a subcontractor, and was therefore unable to
enliven the jurisdiction set out in s.29(1)(b)(ii) of the I.R. Act - Commission further concluded that Applicant had not
established that the Respondent was liable to pay him for accommodation allowance, and therefore the application was
dismissed - Dismissed - Mr CL Roberts -v- Greenfield Project Development Services Pty Ltd - APPL 2042 of 2001 -
GREGOR C - 24/04/02 - Other Services........................................................................................................................................ 858

JURISDICTION—
2Appeal against Decision of Commission (81WAIG1646) re unfair dismissal - Appellant argued the Commissioner had erred in law

and fact on numerous grounds relating to the contract of service - Full Bench found there was no jurisdiction to hear and
determine an application claiming relief for harsh, oppressive and unfair dismissal, and the claim for contractual benefits was
not established at first instance - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - FBA 46 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/BEECH C - 20/12/01 - Printg, Publishg & Rcdd Media ............................................................... 35

Application for Orders pursuant sections 80E and 80F of the I.R. Act - Applicant Union sought copies of the Hedges Report, a written
apology and damages in relation to disciplinary proceedings - Respondent argued that there was no industrial matter in relation
to the Hedges Report and challenged the Arbitrator's jurisdiction to grant damages for breach of contract - Public Service
Arbitrator found that it had no power to award damages but did have jurisdiction to enquire into disciplinary proceedings -
Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27
of 2001 - Public Service Arbitrator - SCOTT C. - 19/12/01 - Government Administration ........................................................... 104

Complaint re breach of award - Complainant argued that as a result of the award breach, he has been underpaid $14,775.92 -
Defendant denied the allegations and argued that there was no underpayment - Further, Defendant counterclaims the amount of
$13,036.33, which it said was overpaid to the Complainant and that the overpayment arose as a consequence of the
Complainant's breach of duty of fidelity and good faith � Preliminary Issue re jurisdiction to deal with the Defendant�s
counterclaim - IM reviewed Acts, Regulations and authorities and found that the Industrial Magistrate Court had jurisdiction to
deal with the counterclaim - Further, IM reviewed relevant sections of the Award, evidence and found that Defendant had
breached the award, and as a result of the breaches Complainant suffered a total underpayment of $14,775.92 - As for the
Defendant's counterclaim, IM found that it was without merit and not proven - Reasons for Decision Issued - Mr S Kennedy -
v- DPH Nominees T/A Ausmic Environmental Industries WA - CP 263 of 1998 - Industrial Magistrate - Cicchini IM -
02/08/00 - Other Business Services................................................................................................................................................ 115

Application re contractual entitlements - Applicant argued that benefits due to him were deducted from his final pay without his
consent and contrary to the Minimum Conditions of Employment Act - Respondent argued that Commission did not have
jurisdiction to deal with this matter - Commission found that there was no entitlement to the money claimed as the money
claimed was not a benefit in contravention of a provision of the contract of service and that matter was dismissed - Further,
Commission found that this was not a case that warranted an order for costs against Applicant - Dismissed for want of
jurisdiction - Mr I MacFarlane -v- Halperin Fleming & Meertens - APPL 1499 of 2001 - SMITH, C - 21/12/01 - Other
Services ......................................................................................................................................................................................... 150

Application re unfair dismissal - Applicant argued that she viewed her position as long term, there was never any dissatisfaction
expressed with her work at any time and that Respondent repudiated the contract of employment - Respondent argued that its
action did not constitute a termination of employment, therefore the Commission lacked jurisdiction to determine the claim -
Commission found based on the evidence presented that the Respondent had repudiated the contract of employment because
Applicant was asking for more money and had been consistent in her demands to that extent, and the Respondent incorrectly
concluded that at the end of the 12 months period the contract would come to an end - Further, Commission found that
reinstatement was impracticable and ordered that compensation be paid to Applicant for a period of 10 weeks and four days -
Granted - Ms SL Semple -v- Pro Subi Limited - APPL 910 of 2001 - GREGOR C - 20/12/01 - Other Services ........................... 159
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1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair
treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services........................................................... 207

1Appeal against decision of Full Bench (81WAIG2537) re amount of compensation paid for loss or injury due to unfair dismissal -
IAC found question was whether when assessing the monetary compensation which may be awarded under s23A(1)(ba) of the
IR Act 1979 the Commission should discount the amount awarded, if an Applicant has commenced proceedings in a common
law court for damages which may result in a monetary award - IAC found that there was nothing in the IR Act, including the
requirement to act according to equity, good conscience and the substantial merits of the case that required the Commission to
take into account the fact that the Applicant may have other monetary remedies or has commenced proceedings to enforce
those remedies - Dismissed - Q-Vis Limited (ACN 009 234 173) -v- Mr SD Gordon - IAC 5 of 2001 - Industrial Appeal Court
- 01/01/02 - Machinery & Equipment Mfg .................................................................................................................................... 210

4Application re a stay of operation of orders made in the Industrial Magistrates Court - Applicant Union sought that the application be
stayed as there was a serious question to be tried as to whether the Magistrate erred in law in dismissing the claim and that the
balance of convenience favoured the Applicant - There was also an application to adjourn the proceedings on behalf of the
Respondent which was not pressed - President found that there was no power or jurisdiction for the President to grant the stay
of an order made by Industrial Magistrates Court or Magistrate pending the hearing and determination of an appeal against that
decision or order - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -
v- Burswood Resort (Management) Limited - PRES 1 of 2002 - President - SHARKEY P - 16/01/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 222

Complaint re breach of award - Complainant Union argued that Defendant breached the Building Trades (Construction) Award 1987
and contended that its member was at all material times Defendant's employee - Defendant denied that union member was its
employee, and conducted maintenance work for it under a contract of services - Defendant made application to limit hearing to
one issue only that being whether he was an employee of Defendant - Complainant opposed application and argued that this
Court has the ability to determine the matters raised by Defendant in its pleadings - Defendant contended that the general
jurisdiction of this Court was limited to specific statutory provisions and wanted that this Court not determine any factual or
legal issues going to promissory estoppel or other equitable defences raised - Industrial Magistrate found that this Court had
jurisdiction to deal with the enforcement of the award pursuant IR Act and that it would be inappropriate to split the issues and
have separate hearings in relation to award coverage and the other matters - Reasons for Decision Issued - CONSTRUCTION,
MINING, ENERGY -v- Pace Construction Pty Ltd t/a Pace and Brian Master Builders - CP 157 of 1999;CP 306 of 2000 -
Industrial Magistrate - Cicchini IM - 24/01/02 - Construction Trade Services .............................................................................. 324

2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the decision of the learned Commissioner in that the Arbitrator erred in law in finding that the Respondent's
alleged conduct did not touch Respondent's members employment - Appellant further argued that it should have been allowed
to enquire into Respondent's alleged conduct because depending on the factual findings made there was a potential for a
finding that Respondent's conduct was improper as to render him unfit for work with Appellant and there was the potential for
a finding that Respondent had committed a breach of discipline given the role of the Department of Community Development
and as a manager - Respondent argued and file a notice of contention that the conduct of any investigations which might be
initiated by Appellant were not at all relevant to the grounds of appeal - Full Bench found that the crux of the appeal was that
there was a potential for a finding that the member's alleged conduct was so intrinsically improper that it rendered him unfit to
work with Appellant, as well as, a potential for findings of the breaches of discipline - Further, Full Bench found that the
Arbitrator erred in finding that there was an allegation of misconduct constituting a breach of discipline and that all grounds of
the appeal were made out - Appeal Upheld - Director General of the Department of Community Development -v- Civil Service
Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
05/03/02 - Government Administration......................................................................................................................................... 425

Application re unfair dismissal and contractual entitlements - Applicant alleged she was dismissed because she would not apologise to
the Respondent's daughter and son in law, and sought compensation for dismissal and outstanding benefits - Respondent
claimed that tension had developed in the workplace caused by the Applicant's conduct, and there was no dismissal as the
Applicant removed herself from the workplace - Commission found the Applicant had brought the contract of employment to
an end at her behest and there was no jurisdiction for unfair dismissal for the Commission - Claim for contractual benefits was
made out in part for payment of notice - Granted - Ms RV Adamiak -v- All Things X-Ray Pty Ltd - APPL 472 of 2001 -
GREGOR C - 01/03/02 - Health Services................................................................................................................................ 467

Application re unfair dismissal - Applicant contends that the dismissal was unfair and sought compensation - Commission, based on
the evidence presented by both parties, applied the indicia set out in Vabu's case and found that Applicant was an independent
contractor, that he was unable to access the Commission through s.29(b)(1) of the I.R. Act and that the Commission had no
jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Boyle -v- WA Fork Truck Distributors Pty Ltd -
APPL 1195 of 2001 - GREGOR C - 13/03/02 - Road Transport ................................................................................................... 472

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied benefits for
a period of employment that was denied - This period of employment was an extension of what was otherwise a fixed term
arrangement - Respondent argued the Applicant's contract of employment ended with the expiry of a fixed term contract -
Commission found that despite the expectations from the meeting on 26 February 2001 no written approval or funding was
forthcoming to extend the contract of employment, and the Applicant was not unfairly dismissed - Dismissed - Mr R
Williamson -v- Yulella Fabrications Aboriginal Corporation - APPL 746 of 2001 - KENNER C - 04/02/02 - Government
Administration .............................................................................................................................................................................. 483

Conference re dismissal - Applicant Union argued the Applicant had been dismissed because he had complained about late payments -
During the conference an issue arose as to the status of the employment contract - Respondent argued the Applicant had been
employed as a subcontractor - Commission found the employment relationship was one of an independent contractor and
declined to refer the matter for a hearing as there was no jurisdiction - Declaration Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Geltray Pty Ltd trading as Reofast Steel Fixing - C 156 of 2001 -
GREGOR C - 12/02/02 - Construction Trade Services.................................................................................................................. 489

Conference referred re redundancy - Applicant Union argued that member had received insufficient redundancy payments on
termination of his contract of employment - Respondent argued that the detailed and extensive provisions of the ABB Service
Agreement had been complied with - Commission found that the ABB Service Agreement contained crucial provisions that
included a dispute procedure which required unresolved matters to be referred to the Australian Industrial Relations
Commission and that it had provisions which dealt with redundancies - Commission found that it was unable to exercise any
powers in the matter and application was dismissed for want of jurisdiction -Dismissed for want of jurisdiction -
CONSTRUCTION, MINING, ENERGY -v- ABB Engineering Construction Pty Ltd - CR 115 of 2001 - GREGOR C -
12/03/02 � Engineering ................................................................................................................................................................. 492
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Application re transfer of member - Applicant Union argued that the decision of Respondent to transfer member from the position of
Prison Support Officer in Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and
that Respondent be made to return member to work at the Broome Regional Prison or transfer her to suitable alternative
employment in Broome - Respondent argued that it had the right to transfer the member after considering the situation that had
arisen - Public Service Arbitrator found that it had exclusive jurisdiction to enquire into and deal with any industrial matter
relating to government officers which was subject to the Industrial Relations Act, however, a Public Service Arbitrator did not
have jurisdiction to enquire into or deal with any matter in respect to a procedure referred to in the Public Sector Management
Act 1994 - Public Service Arbitrator also found that matters which were allegations of breaches of the relevant public sector
standard were not within the jurisdiction of the Arbitrator - Arbitrator concluded that it did not have the jurisdiction to deal
with the Union's application to enquire and deal with the decision of Respondent to transfer and thus, with some reluctance the
application was dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Civil Service Association of Western
Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - Public Service Arbitrator - BEECH SC -
14/03/02 � Other Services.............................................................................................................................................................. 596

Complaint re breach of Workplace Agreement - Complainant argued that Respondent had failed to comply with the terms of the
workplace agreement and that the claim did not include a certificate as required by Section 54 of WPA Act and that the
requirement for a certificate to be given was no more than an administrative obligation that once given at any time after
initiating process has been lodged - Respondent argued that there was no breach and the Court did not have the jurisdiction to
hear the complaint, to the extent that the Court may have jurisdiction, it could not grant the relief sought against Respondent -
Industrial Magistrate found that the provision of the certificate was more than a mere administrative requirement, its provision
was a mandatory initiating requirement which enlivened this Court - Further Magistrate found that this Court had no
jurisdiction to hear and determine this matter and struck out the claim for want of jurisdiction - Mr DF Halpin -v- Western
Australian Mint - M 397 of 2001 - Industrial Magistrate - Cicchini IM - 13/03/02 � Metal Product Manufacturing...................... 611

Application re unfair dismissal - Applicant argued he has been unfairly dismissed and that he had as a benefit under his employment
an entitlement to six month's salary - Respondent stated that Commission did not have jurisdiction as such to hear the matter as
Applicant was employed under an award of the Australian Industrial Relations Commission - Parties were invited to prepare
written submissions for determination - On the grounds submitted in support of Applicant's claim, the only issue the
Commission was asked to decide was the question of whether or not Applicant's employment had been subject to the terms and
conditions of the federal award - Commission found on evidence that Respondent was the successor to Community Youth
Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because the name of the body carrying on that
business was the only thing that changed; there was no suggestion of any change whatsoever resulting from the change of
name and accordingly, found that the Respondent was a Respondent to the Community Employment, Training and Support
Services Award 1999 an award of the AIRC - Declaration Issued - Mr GJ Clarke -v- Stirling Skills Training Inc Trading as
Jobwest - APPL 2112 of 2001 - BEECH SC - 04/04/02 - Other Business Services ....................................................................... 621

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent had dismissed him unfairly and
denied him contractual entitlements including wages, superannuation, annual leave and mileage/vehicle allowance -
Respondent argued that it had no case to answer because there had been no agreement or contract with Applicant -
Commission found that there was not enough detail to establish the any terms of employment and thus application dismissed
for want of jurisdiction - Dismissed for want of jurisdiction - Mr DT McMaugh -v- Health Professionals Agency Pty Ltd ACN
096 981 556 - APPL 1863 of 2001 - BEECH SC - 12/03/02 - Health and Community Services ................................................... 635

Application re unfair dismissal - Applicant argued that termination was unfair because she was dismissed solely on the basis that she
wanted to look over the workplace agreement before signing it and that Respondent was also in breach of its contract to
employ her - Respondent argued that Applicant did not accept the offer of employment and therefore did not start work -
Commission found that Respondent had not employed Applicant and thus application was dismissed - Dismissed for want of
jurisdiction - Ms DF Tenthy -v- Airlite Group of Companies - APPL 2246 of 2001 - BEECH SC - 10/04/02 � Other Business
Services ......................................................................................................................................................................................... 661

Application re unfair dismissal and contractual entitlements - Preliminary issue to be decided was whether or not Applicant was an
employee for the purposes of the Industrial Relations Act 1979 - Applicant argued that he was a valuer and employed to be the
director in charge of the valuation department of Respondent and he worked fulltime and did not undertake other paid work on
his own right whilst working for Respondent - Further he was a director of his family company which held units in
Respondent's company - Respondent argued that he was a director and shareholder in Respondent and that he did not
personally receive a salary but was paid into his own company - Commission found that Applicant was an employee of
Respondent for the purposes of the IR Act on the balance that the control, the personal service, the remuneration based upon
his work as a valuer, the payment of PAYG tax, the benefits and entitlements paid revealed that Applicant was an employee -
Declaration Issued - Mr BR Worthington -v - Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian
Property Consultants - APPL 1577 of 2001 - BEECH SC - 15/03/02 - Property and Business Services........................................ 667

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration ..................................................... 752

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for enforcement of an order of the
Commission and order for costs - Appellant Union argued IM erred in finding that it was barred from pursuing the claim
against the Respondent because a Union delegate had entered into a deed of settlement with the Respondent excluding the
Union from negotiations - Full Bench found that the complaint was dismissed before the Applicant Union could properly
proceed with its case notwithstanding prima-facie evidence of a breach - Full Bench found IM erred entirely by not adverting
to the clear terms of s83 of the IR Act 1979 and misapprehended the nature of enforcement proceedings - It simply did not set
out to exercise its jurisdiction - Full Bench found that the Deed of Release was entirely irrelevant to whether there was a breach
or non-compliance with an order of the Commission made under s.44 - Full Bench found there was no question of estoppel or
privity of contract, but enforcing orders of the Commission was a matter of public interest - Full Bench found that finding that
the claim was frivolous and vexatious was entirely erroneous and there was no basis for costs - Upheld and Remitted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Limited - FBA 1 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/04/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 773

Application re unfair dismissal - Interlocutory application - Applicant had lodged an interlocutory application re an order for
production of documents - No appearance from Respondent - Commission found that application was not filed in accordance
with Commission's regulations and was inadequately and inaccurately worded and also was a grave breach of natural justice if
application was to proceed - Further, Commission found that application was incompetent and should never had been lodged -
Dismissed - Mr CA Bowen -v- Prestige Protection Services Pty Ltd ACN 079 276 323 - APPL 1835 of 2001 - BEECH SC -
01/05/02 - Other Services .............................................................................................................................................................. 843
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Application re unfair dismissal - Applicant argued that he has been unfairly dismissed from the job he has held for at least seven years
after he refused to sign a workplace agreement and sought an Order for compensation for the wages he had lost arising from
that dismissal - Respondent's Agent opposed the claim, arguing that there was no case to answer, that the Commission lacked
jurisdiction because the Applicant has not been dismissed and even if notice of dismissal had been given to Applicant, it was
abandoned by mutual consent and there has been an agreed variation to the terms of employment, therefore there has been no
dismissal but simply a variation of Applicant's contract of employment - Commission found that Applicant has not been
dismissed but that his hours of work has been varied, that Applicant had been given notice of dismissal, but that notice was
subsequently withdrawn, therefore his claim for unfair dismissal was dismissed - Dismissed - Mr BM Garie -v- Arrowglen Pty
Ltd - APPL 1792 of 2001 - BEECH SC - 15/04/02 - Petroleum Coal Chemical Assoc ................................................................. 848

Application re contractual entitlements - Applicant argued that at the end of his contract he was owed an amount in the sum of
$944.21 for "accommodation charges" - Respondent argued that Applicant was not an employee but a subcontractor -
Commission applied tests case and found that Applicant was more likely than not a subcontractor, and was therefore unable to
enliven the jurisdiction set out in s.29(1)(b)(ii) of the I.R. Act - Commission further concluded that Applicant had not
established that the Respondent was liable to pay him for accommodation allowance, and therefore the application was
dismissed - Dismissed - Mr CL Roberts -v- Greenfield Project Development Services Pty Ltd - APPL 2042 of 2001 -
GREGOR C - 24/04/02 - Other Services ....................................................................................................................................... 858

Appeal against the Decision of Respondent re gross misconduct - Appellant argued that alleged dismissal regarding gross misconduct
was unfair and submitted that the PSAB had jurisdiction to hear the appeal - Respondent argued that Appellant's employment
was subject to a workplace agreement pursuant to the Workplace Agreement Act 1993 and that the PSAB did not have the
jurisdiction to deal with this matter � Public Service Appeal Board found that it did not have the jurisdiction to deal with this
matter on the basis that there was no industrial matter - Dismissed for want of jurisdiction - Mr P Henley -v- Geraldton Health
Service - PSAB 1 of 1999 - Public Service Appeal Board - SCOTT C - 23/04/02 - Government Administration ......................... 882

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

4Application for stay of operation of Order in Matter No.1624/2001 (82WAIG1025) pending appeal to Full Bench - Appellant sought
that the Order be stayed on the grounds that the Commissioner at first instance erred on a number of issues relating to
jurisdiction and that the appeal was in respect to an order requiring a substantial amount of money to be paid - President found
that the Appellant had not established that it had a strong case on appeal and that there were no exceptional circumstances
established requiring the Order to be made - Dismissed - Bamboo Holdings Pty Ltd -v- Mr MG Halligan - PRES 20 of 2002 -
President - SHARKEY P - 06/06/02 - Other Services ................................................................................................................... 966

Application re unfair dismissal - Applicant claimed harsh, oppressive and unfair dismissal and argued that as a matter of law at the
date of his dismissal his employment was governed by the original employment contract in addition to the workplace
agreement - Respondent argued the Applicant was party to a workplace agreement and that the workplace agreement takes
precedent by virtue of the statute - Commissioner found the Applicant & Respondent were parties to a workplace agreement
over which the Commission has no jurisdiction, and dismissed the application for want of jurisdiction - Dismissed - Mr BW
Girdwood -v- Surtron Technologies Pty Ltd ACN 009 253 338 - APPL 2344 of 2001 - BEECH SC - 15/05/02 - Services to
Mining .......................................................................................................................................................................................... 1024

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that Applicant was an
independent contractor and the Commission had no jurisdiction to hear the unfair dismissal application - Commission found
that the most significant elements of the employment relationship point to a contract of service and that Applicant was an
employee of Respondent - Further, Commission found that Applicant had been unfairly dismissed, that reinstatement was
impracticable and thus awarded compensation - Granted - Mr MG Halligan -v- Bamboo Holdings Pty Ltd - APPL 1624 of
2001 - HARRISON C - 08/05/02 - Other Services ........................................................................................................................ 1025

Conference referred re unfair dismissal - There was no appearance by either the Applicant or the Respondent - Commission dismissed
the application for want of prosecution - Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v-
C.E.C.K. Pty Ltd - CR 278 of 2001 - GREGOR C - 17/05/02 - .................................................................................................... 1113

Conference referred re payment of long service leave - Applicant sought the payment of 13 weeks' pay as payment for accrued long
service leave - Respondent opposed the claim stating the Commission did not have jurisdiction to hear the claim for long
service leave - Commission was of the view that an employee was entitled to long service leave if they complete 15 years of
service, even if they are then subsequently terminated for misconduct, but dismissed the application for want of jurisdiction -
Dismissed - Mr IR Davies -v- Youngs WA Pty Ltd - APPL 1570 of 2001;CR 23 of 2002 - SMITH C - 17/05/02 - .................... 1114

LEAVE WITHOUT PAY—
Application for interim orders re leave without pay and permission to undertake other employment - Applicant Union sought orders to

void the Respondent's decision to deny Applicant permission to take leave without pay and undertake employment in the
private sector until final determination of the matter - Public Service Arbitrator was not satisfied that the interim orders sought
were appropriate to be issued given the Applicant's failure to address the merits of his application, and his unwillingness to
undertake a medical examination after his employer refused his request - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Director General Department of Consumer and Employment Protection - P 57 of 2001 - Public
Service Arbitrator - SCOTT C. - 15/02/02 - Government Administration ..................................................................................... 458

Application for an Order pursuant to Section 80E of the I.R. Act re perceived bias - Applicant Union argued that Respondent had
refused member's application for leave without pay and for permission to undertake other work - Applicant Union sought
interim orders to enable member to take leave without pay and to be able to undertake work outside his employment -
Applicant Union also sought to have matter referred to Chief Commissioner for re -allocation on the basis of a perception of
bias - Respondent argued that the authorities submitted did not support any finding of perceived bias in respect to these matters
- Public Service Arbitrator found that it had an obligation to proceed with matters which arise before it, it had an obligation to
ensure that it was not diverted by applications that are not of substance and that it should not disqualify itself from proceeding
without reason - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General Department of
Consumer and Employment Protection - P 57 of 2001 - Public Service Arbitrator - SCOTT C - 19/03/02 - Government
Administration............................................................................................................................................................................... 591

LONG SERVICE LEAVE—
Complaint re Long Service Leave Act - Claimant argued that he was employed by Defendant and sought the payment of long service

leave entitlements - Defendant argued that Claimant was employed as a sub-contractor and thus did not qualify for long service
leave entitlements - Industrial Magistrate found that the method of remuneration was for the purpose of tax minimisation and
was for that purpose described as a sub-contractor but Claimant was in fact an employee and thus entitled to long service leave
pursuant to the Act - Reasons for Decision Issued - Mr J Birighitti -v- United Construction Pty Ltd - M 120 of 2001 - Industrial
Magistrate - Tarr IM - 10/01/02 - Construction Trade Services ..................................................................................................... 322
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Application re contractual entitlements - Applicant argued that he was owed benefits accrued as compensation for time not worked as
his contract guaranteed him employment until 16 October 2002 - Respondent argued the agreement only created a salary
guarantee - Commission found that clauses 4.3 and 4.4 of the agreement were ambiguous and the Applicant was unable to
make out his claim for leave and that superannuation did not form part of the Applicant's salary within the meaning of the
agreement - Dismissed - Mr NL Knight -v- Alinta Gas Limited - APPL 1248 of 2001 - SMITH, C - 15/02/02 - Electricity and
Gas Supply..................................................................................................................................................................................... 478

Conference referred re payment of long service leave - Applicant sought the payment of 13 weeks' pay as payment for accrued long
service leave - Respondent opposed the claim stating the Commission did not have jurisdiction to hear the claim for long
service leave - Commission was of the view that an employee was entitled to long service leave if they complete 15 years of
service, even if they are then subsequently terminated for misconduct, but dismissed the application for want of jurisdiction -
Dismissed - Mr IR Davies -v- Youngs WA Pty Ltd - APPL 1570 of 2001;CR 23 of 2002 - SMITH C - 17/05/02 - ..................... 1114

MANAGERIAL PREROGATIVE—
Conference referred re discrimination against member on the basis of involvement in the Union - Applicant Union argued that their

member was unfairly terminated from the position of Doughmaker on 28 March 2001 and had been penalised for being active
in Union claims - Respondent argued that the member was at all material times employed under the classification of Baker
under the Award and accordingly opposed the Union's claim that the member was unfairly terminated from a position of
Doughmaker - Further, Respondent stated that it did not employ persons as Doughmakers - Commission found that the
demotion of the member was unfair and that reinstatement to the position of Doughmaker be remedied and that payment be
reinstated to that of Doughmaker - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Tip Top Bakeries - CR 93 of 2001 - WOOD C - 08/03/02 � Food, Beverage and Tobacco Mfg .. 689

MEAL BREAKS—
Complaint re breach of state agreement - Claimant Union contends that its member was entitled to be paid for the full 3 hours during

which the union meeting took place, that she was entitled to have her lunch break following the meeting and that Defendant's
refusal to let her have her lunch break resulted in her working the full day without a lunch break - Further, that its member was
entitled to be paid penalty rates in accordance with clause 16(1)(a) of the agreement - Defendant denied that it had breached
the agreement, that it was liable to pay the amount claimed and rejected the claim on a number of grounds - Industrial
Magistrate reviewed the relevant clauses of the agreement and found that the union meeting did not fall within the auspices of
clause 34 of the agreement, that on the material date the union member took her lunch break prior to returning to work and
accordingly she was not entitled to another lunch break - Further, IM found that clause 34(4)(c) did not permit the
interpretation sought by the Claimant Union and that the Claimant Union had failed to prove its claim - Decision Issued -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 284 of 2001 - Industrial Magistrate - Cicchini IM - 07/03/02 - Personal and Other Services .................... 612

MEAL MONEY—
Application to vary the Licensed Establishments (Retail & Wholesale) Award 1979, Shop & Warehouse (Wholesale & Retail

Establishments) State Award 1977, Storemen Independent Wooldumpers Pty Ltd Award 1982 and Wool, Hide & Skin Store
Employee's Award No. 8 of 1966 - The difference between the Applicant Union and the Respondents who appeared was the
way in which the CPI was calculated to increase the meal money allowance - Commissioner found the use of the eight capital
cities index was consistent with the State Wage Principles - Granted - The Shop, Distributive and Allied Employees'
Association of Western Australia -v- Independent Wooldumpers - APPL 1609,1610,1611,2123 of 2001 - BEECH C - 10/01/02
- Personal & Household Good W/sg .............................................................................................................................................. 283

MISCONDUCT—
Application for Orders pursuant sections 80E and 80F of the I.R. Act - Applicant Union sought copies of the Hedges Report, a written

apology and damages in relation to disciplinary proceedings - Respondent argued that there was no industrial matter in relation
to the Hedges Report and challenged the Arbitrator's jurisdiction to grant damages for breach of contract - Public Service
Arbitrator found that it had no power to award damages but did have jurisdiction to enquire into disciplinary proceedings -
Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27
of 2001 - Public Service Arbitrator - SCOTT C. - 19/12/01 - Government Administration ........................................................... 104

Application re unfair dismissal - Applicant argued that dismissal was unfair because the status of employment was permanent as had
been promised and thus able to have the necessary time off - Respondent argued that Applicant was employed as a permanent
employee in the first period and a casual employee in the second period of employment - Further, support was offered to
Applicant to assist with his rehabilitation and had been told on a number of occasions that his behaviour was unacceptable and
was sufficiently warned about the viability of his job - Commission found that Applicant was given a fair go all round, had
become less cooperative and had a poor attitude and performance towards his work - Dismissed - Mr BA Johnston -v- Diasson
Holdings Pty Ltd The Lonie Family Trust t/as R. H. Trotter & Co - APPL 415 of 2001 - GREGOR C - 20/12/01 - Horticulture
& Fruit Growing ............................................................................................................................................................................ 146

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no warnings given to her before she
was dismissed, the procedure used to terminate her services was unfair, she received no counselling or other opportunity to
identify the employer's complaints about her or to remedy them - Respondent argued that Applicant was terminated after a
sequence of events - Further the principle reason for dismissal was her poor performance and that she failed to follow
directions - Commission found that Respondent did not give Applicant the opportunity to explain what she had done and
Respondent could not have legitimately reached a conclusion that failure to carry out instructions justified termination instead
she was dismissed forthwith and thus dismissal was unfair - Order Issued - Mrs SM Parker -v- Mary-Anne Kenworthy - Image
International Pty Ltd - APPL 955 of 2001 - GREGOR C - 23/11/01 � Recreation......................................................................... 156

Application re unfair dismissal and contractual entitlements - Applicant argued that she has been harshly, oppressively or unfairly
dismissed - Claim for contractual entitlements was not pursued at the hearing - Respondent argued that Applicant had breached
the Company's Casual Employment Contract by providing false information in relation to criminal history - Commission found
on evidence that Respondent had failed to satisfy the onus to demonstrate the summary dismissal was fair, however,
Commission was of the view that the Respondent was entitled to dismiss the Applicant by giving her notice - Further,
Commission ordered that 1 months pay be paid to Applicant as compensation in accordance with her contract of employment -
Ordered Accordingly - Ms D Churchill -v- Pharmacia and UpJohn (Perth) Pty Limited - APPL 2077 of 2000 - SMITH, C -
06/12/01 - Petroleum Coal Chemical Assoc................................................................................................................................... 172

Application re unfair dismissal and denial of contractual entitlements - Applicant sought an adjournment on a number of grounds
including, illness, being an unrepresented party and the delay in providing discovery of documents - Respondent submitted that
the injustice in granting an adjournment arose from the inconvenience and the question of cost - Commissioner granted an
adjournment for one day - Granted in part - Mr R Jeeves -v- Brett Martin Plastics Pty Ltd - APPL 1370 of 2001 - BEECH C -
30/01/02 - Other Manufacturing ..............................................................................................................................................339

Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
from his employment and sought compensation - Respondent argued the Applicant was not an employee, had relinquished day
to day involvement in the business and that the application was lodged out of time - Commissioner found the Applicant was
paid wages and was an employee and a Director of the company, and was unfairly dismissed but reinstatement was
impracticable - Claims for contractual benefits and costs dismissed - Granted in part - Mr N Polra -v- Chesterfield Child Care
Centre Pty Ltd - APPL 1016 of 1999 - SCOTT C. - 25/01/02 - Community Services.................................................................... 351
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Appeal against decision of the Respondent re alleged misconduct - Appellant argued the alleged misconduct, which was denied, was
not undertaken in the course of performance of her duties or related to her employment with the Respondent, and that she was
denied natural justice and procedural fairness during the investigation - Respondent denied any flaws in the investigation's
procedures and claimed the Appellant's conduct involved a breach of her contract of employment - Public Service Appeal
Board found there were significant and substantive flaws in the disciplinary process and as a result the findings are
unsustainable and the finding of the disciplinary process and penalty imposed should be quashed - Granted - Ms TR Cull -v-
Commissioner, State Revenue Department - PSAB 3 of 2001 - Public Service Appeal Board - SCOTT C. - 04/02/02 -
Government Administration .......................................................................................................................................................... 377

2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the decision of the learned Commissioner in that the Arbitrator erred in law in finding that the Respondent's
alleged conduct did not touch Respondent's members employment - Appellant further argued that it should have been allowed
to enquire into Respondent's alleged conduct because depending on the factual findings made there was a potential for a
finding that Respondent's conduct was improper as to render him unfit for work with Appellant and there was the potential for
a finding that Respondent had committed a breach of discipline given the role of the Department of Community Development
and as a manager - Respondent argued and file a notice of contention that the conduct of any investigations which might be
initiated by Appellant were not at all relevant to the grounds of appeal - Full Bench found that the crux of the appeal was that
there was a potential for a finding that the member's alleged conduct was so intrinsically improper that it rendered him unfit to
work with Appellant, as well as, a potential for findings of the breaches of discipline - Further, Full Bench found that the
Arbitrator erred in finding that there was an allegation of misconduct constituting a breach of discipline and that all grounds of
the appeal were made out - Appeal Upheld - Director General of the Department of Community Development -v- Civil Service
Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
05/03/02 - Government Administration......................................................................................................................................... 425

Application for orders re the substandard performance and disciplinary proceedings taken against an employee of the Respondent -
Applicant Union sought several orders to void the report and processes completed by the Respondent - Respondent conceded
the processes were discontinued because of concerns that not all procedural steps under the Public Sector Management Act had
been complied with - Public Service Arbitrator concluded that the substance of the application had been met and the
application be dismissed - Dismissed in the public interest - Civil Service Association of Western Australia Incorporated -v-
Director General, Department of Consumer and Employment Protection - P 43 of 2001 - Public Service Arbitrator - SCOTT C.
- 18/02/02 - Government Administration....................................................................................................................................... 456

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because he was not given the
opportunity to explain his actions and was denied natural justice - Respondent argued that Applicant had been dismissed for
misconduct and that the breach of trust had warranted the termination - Commission found that there were different accounts of
what had taken place and that those circumstances alone did not warrant the summary dismissal and that Applicant did not
have any opportunity to defend himself or provide an explanation thus, the dismissal was substantively and procedurally harsh
and unfair - Further Commission found that the employee/employer relationship had broken down so that reinstatement was
impractical and awarded compensation - Ordered Accordingly - Mr CV Caldwell -v- P.Brown - Cloveroaks Pty Ltd - APPL
1421 of 2001 - WOOD C - 18/03/02 � Agriculture ....................................................................................................................... 617

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not committed the acts of alleged
misconduct and did not divulge any information received by her under the Anti Corruption Commission Act 1988 -
Respondent argued that it had conducted an investigation and that it had reasonable grounds that Applicant was guilty of
misconduct and that misconduct justified dismissal - Commission found that Respondent had conducted a full and extensive
investigation into the allegation of misconduct and that Respondent had reasonable grounds to terminate Applicant for
misconduct - Dismissed - Ms NM Whittle -v- Anti-Corruption Commission - APPL 1331 of 2001 - BEECH SC - 19/03/02 �
Police ............................................................................................................................................................................................ 664

Conference referred re unfair dismissal - Applicant Union argued its member was harshly, oppressively and unfairly dismissed -
Respondent argued the Applicant was dismissed for misconduct and for providing her son lunch from the canteen without
paying for items provided - Commission found that the Applicant's actions of providing free lunch to her son constituted
misconduct and that the Respondent was entitled to take into account the Applicant's prior conduct in relation to teaching staff
- Respondent's application for reimbursement of expenses was dismissed - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cannington Community College P & C Association Inc - CR
158 of 2001 - SMITH C - 22/03/02 - Accommodatn, Cafes&Restaurants..................................................................................... 677

Conference referred re unfair dismissal - Applicant Union argued the Applicant was unfairly dismissed and denied the allegation
made against him that he had been selling drugs - Respondent argued that the Applicant was dismissed for disciplinary reasons
- Commission was not satisfied that any deficiency in the Respondent's process meant that the Applicant's dismissal was
unfair, and that the Applicant's evidence did not show his dismissal was unfair - Commission also stated that its decision did
not indicate in any way that the Applicant was involved in offering drugs for sale - Dismissed - Construction, Forestry, Mining
and Energy Union (Federal Union) -v- Fieldway Enterprises Pty Ltd - CR 277 of 2001 - BEECH SC - 17/04/02 - General
Construction ................................................................................................................................................................................. 873

Appeal against the Decision of Respondent re gross misconduct - Appellant argued that alleged dismissal regarding gross misconduct
was unfair and submitted that the PSAB had jurisdiction to hear the appeal - Respondent argued that Appellant's employment
was subject to a workplace agreement pursuant to the Workplace Agreement Act 1993 and that the PSAB did not have the
jurisdiction to deal with this matter - PSAB found that it did not have the jurisdiction to deal with this matter on the basis that
there was no industrial matter - Dismissed for want of jurisdiction - Mr P Henley -v- Geraldton Health Service - PSAB 1 of
1999 - Public Service Appeal Board - SCOTT C - 23/04/02 - Government Administration.......................................................... 882

2Appeal against Decision of the Public Service Arbitrator (82WAIG456) re dismissed claim in relation of disciplinary proceedings
taken against an employee - Appellant Union argued that the Public Service Arbitrator had erred in law and fact by dismissing
the original application prior to its substantive hearing on the basis that it was contrary to the public interest - Full Bench found
the Arbitrator did not err in the exercise of discretion and no grounds of appeal were made out - Full bench found the whole
process of investigation as conceded was "void" or a "nullity", a finding which was at least recognised by the correct
observation by the Arbitrator that the matter was dead - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Director General, Department of Consumer and Employment Protection - FBA 13 of 2002 - Full Bench -
SHARKEY P/COLEMAN CC/KENNER C - 24/05/02 - Government Administration   .............................................................. 952

Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed,
denied the payment of one year's remuneration in lieu of notice and sought compensation for loss and injury - Respondent
argued the Applicant was terminated due to serious breaches of his employment agreement which were not capable of
rectification - Commission found that the Applicant was not unfairly dismissed, that Respondent was entitled to take into
account the history of the Applicant's employment relating to misconduct, and that the summary dismissal was justified -
Respondent's application to delay delivery of reasons for decision was dismissed - Dismissed - Mr RJH Smith -v- Saracen
Management Pty Limited ACN 079 747 452 - APPL 138 of 2001 - SMITH C - 24/05/02 - Metal Ore Mining ........................... 1050

Conference referred re payment of long service leave - Applicant sought the payment of 13 weeks' pay as payment for accrued long
service leave - Respondent opposed the claim stating the Commission did not have jurisdiction to hear the claim for long
service leave - Commission was of the view that an employee was entitled to long service leave if they complete 15 years of
service, even if they are then subsequently terminated for misconduct, but dismissed the application for want of jurisdiction -
Dismissed - Mr IR Davies -v- Youngs WA Pty Ltd - APPL 1570 of 2001;CR 23 of 2002 - SMITH C - 17/05/02 - .................... 1114
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Application re unfair dismissal and denial of contractual entitlements - Applicant sought an adjournment on a number of grounds
including, illness, being an unrepresented party and the delay in providing discovery of documents - Respondent submitted that
the injustice in granting an adjournment arose from the inconvenience and the question of cost - Commissioner granted an
adjournment for one day - Granted in part - Mr R Jeeves -v- Brett Martin Plastics Pty Ltd - APPL 1370 of 2001 - BEECH C -
30/01/02 - Other Manufacturing .................................................................................................................................................... 339

Appeal against decision of the Respondent re alleged misconduct - Appellant argued the alleged misconduct, which was denied, was
not undertaken in the course of performance of her duties or related to her employment with the Respondent, and that she was
denied natural justice and procedural fairness during the investigation - Respondent denied any flaws in the investigation's
procedures and claimed the Appellant's conduct involved a breach of her contract of employment - Public Service Appeal
Board found there were significant and substantive flaws in the disciplinary process and as a result the findings are
unsustainable and the finding of the disciplinary process and penalty imposed should be quashed - Granted - Ms TR Cull -v-
Commissioner, State Revenue Department - PSAB 3 of 2001 - Public Service Appeal Board - SCOTT C. - 04/02/02 -
Government Administration .......................................................................................................................................................... 377

2Appeal against Decision of Commission (81WAIG3079) re variation of the Malting Industry Award 1993 - Appellant argued the
Commission erred in the exercise of its discretion on a number of grounds, including that it gave no weight to the scheme of
the Act/or the Wage Fixing Principles - Full Bench reviewed Act, authorities, Wage Fixing Principles and found that the
Commission at first instance had erred in making findings in error and in not having regard to a number of relevant matters and
therefore, upheld the appeal, suspended the decision at first instance and remitted the matter back to the Commission at first
instance - Upheld - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin
Australia Pty Ltd - FBA 56 of 2001 - Full Bench - SHARKEY P/GREGOR C/SMITH, C - 13/03/02 - Food, Beverage and
Tobacco Mfg.................................................................................................................................................................................. 412

Application re fairness and equity of treatment of a union member - Parties provided Commission with agreed fact - Public Service
Arbitrator found that due to the restructure of the Bike Education Area and the incumbent's situation, there was no longer a
Level 3 position of Bike Area Manager in which union member could act - PSA was not satisfied based on the information
before it, that Respondent had acted in any way unfairly or unreasonably because union member was forewarned of the
changes that was to come, that he was given 3 months' notice of the change in his income and provided with an opportunity for
assistance in the pursuit of bettering his qualifications and an opportunity for him to act in a Level 2 position was made
available - Further, PSA was not satisfied that Respondent had treated the union member in a way that means this Commission
ought intervene to provide a remedy to him - Dismissed - Civil Service Association of Western Australia Incorporated -v-
Commissioner of Police - P 6 of 2001 - Public Service Arbitrator - SCOTT C - 14/03/02 - Government Administration ............. 589

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because he was not given the
opportunity to explain his actions and was denied natural justice - Respondent argued that Applicant had been dismissed for
misconduct and that the breach of trust had warranted the termination - Commission found that there were different accounts of
what had taken place and that those circumstances alone did not warrant the summary dismissal and that Applicant did not
have any opportunity to defend himself or provide an explanation thus, the dismissal was substantively and procedurally harsh
and unfair - Further Commission found that the employee/employer relationship had broken down so that reinstatement was
impractical and awarded compensation - Ordered Accordingly - Mr CV Caldwell -v- P.Brown - Cloveroaks Pty Ltd - APPL
1421 of 2001 - WOOD C - 18/03/02 � Agriculture........................................................................................................................ 617

Application re unfair dismissal - Preliminary issue to determine whether matter should proceed - Applicant argued that application
should proceed because the prejudice would be the denial of Applicant to bring his claim before the Commission for
determination and that documentation requested from Respondent were not forthcoming - Respondent argued that Applicant
had not complied with Regulation 89, that Applicant had not been unfairly dismissed and that Applicant had not provided
sufficient grounds for an unfair dismissal case - Commission found that there would be prejudice to Applicant by the
application being dismissed and thus the application was not dismissed - Application to proceed - Mr DT Gould -v-
Commissioner for Police - APPL 132 of 2002 - SCOTT C - 05/04/02 � Police............................................................................. 624

Application re unfair dismissal - Applicant argued she has been harshly, oppressively or unfairly dismissed on the grounds that her
employment contract was unilaterally varied by the employer so as to give her a workload that was unreasonable and failure to
complete that workload was a ground for dismissal; that the review process undertaken by Respondent prior to the dismissal
was unfair and denied her natural justice and the performance of her contractual duties was reasonable and not such to warrant
dismissal - Respondent argued that appraisals of Applicant's skill and work had a number of deficiencies; that Applicant was
counselled; there were errors in her work; there were questions of competence and timeliness of work which were brought to
her attention many times and attempts were made to assist her to improve - Commission found based on the evidence
presented that in all circumstances, Applicant's failure and her refusal to accept that there was a problem meant that there was
no real prospect of resolution, therefore, the employer was left with no alternative but to bring the employment to an end -
Further, that in all of the circumstances, the Respondent has been very fair to Applicant and that she has no cause for complaint
and that Respondent has used the lawful right to terminate - Dismissed - Mrs B Naso -v- The Roman Catholic Archbishop of
Perth (Inc) & Other - APPL 1158 of 2001 - SCOTT C - 02/04/02 � Education ............................................................................. 637

Application re unfair dismissal - Interlocutory application - Applicant had lodged an interlocutory application re an order for
production of documents - No appearance from Respondent - Commission found that application was not filed in accordance
with Commission's regulations and was inadequately and inaccurately worded and also was a grave breach of natural justice if
application was to proceed - Further, Commission found that application was incompetent and should never had been lodged -
Dismissed - Mr CA Bowen -v- Prestige Protection Services Pty Ltd ACN 079 276 323 - APPL 1835 of 2001 - BEECH SC -
01/05/02 - Other Services .............................................................................................................................................................. 843

ORDER—
Application for Orders pursuant sections 80E and 80F of the I.R. Act - Applicant Union sought copies of the Hedges Report, a written

apology and damages in relation to disciplinary proceedings - Respondent argued that there was no industrial matter in relation
to the Hedges Report and challenged the Arbitrator's jurisdiction to grant damages for breach of contract - Public Service
Arbitrator found that it had no power to award damages but did have jurisdiction to enquire into disciplinary proceedings -
Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27
of 2001 - Public Service Arbitrator - SCOTT C. - 19/12/01 - Government Administration ........................................................... 104

4Application re a stay of operation of orders made in the Industrial Magistrates Court - Applicant Union sought that the application be
stayed as there was a serious question to be tried as to whether the Magistrate erred in law in dismissing the claim and that the
balance of convenience favoured the Applicant - There was also an application to adjourn the proceedings on behalf of the
Respondent which was not pressed - President found that there was no power or jurisdiction for the President to grant the stay
of an order made by Industrial Magistrates Court or Magistrate pending the hearing and determination of an appeal against that
decision or order - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -
v- Burswood Resort (Management) Limited - PRES 1 of 2002 - President - SHARKEY P - 16/01/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 222

Application re transfer to a full time position - Applicant Union sought an order that its member be transferred to a full-time
permanent position in accordance with Clause 24(3)(c) of the Family and Children's Services Enterprise Bargaining Agreement
2000 - Respondent rejected the Applicant's arguments on a number of grounds and argued that the movement from part-time to
full-time employment contained within the EBA relates to a "right of reversion" and that the award applicable to the
employee's employment provides no "right of reversion" - Public Service Arbitrator reviewed relevant clauses of the EBA,
PSA and GOSAC awards and concluded that in all circumstances, the employee should be entitled to apply and be considered
for transfer to a full-time CSO position in which she has indicated an interest provided that she meets the criteria set out within
the Human Resource Management Standards and Policies which it bound to apply - Order Issued - Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Family and Children's Services - P 12 of 2001 - SCOTT C. -
11/01/02 - Government Administration ......................................................................................................................................... 315
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2Appeal against Decision of Commission (81WAIG2772) re unfair dismissal - Applications to extend time to institute the appeal were
granted and fresh evidence was admitted - Appellant appealed against the original order striking out the application due to no
attendance on behalf of the application at the first hearing - Full Bench found the failure of the Appellant's solicitor to attend
the hearing was the fault of the Solicitor and suspended the order and remitted the matter back to the Commission - Costs for
the Respondent's inconvenience was awarded - Upheld and decision at first instance suspended and remitted back to the
Commission - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - FBA 54 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/WOOD,C - 28/02/02 - Other Services..................................................................................................................................... 422

2Appeal against Decision of Commission (unreported) re unfair dismissal - An application to extend time to institute the appeal was
granted - Appellant argued the Commissioner erred in exercising his discretion to make an order discontinuing matter No.
1039/2000 - Respondent argued there was no material put forward to support the application - Full Bench found that the
Commissioner had erred in the exercise of his discretion and quashed the order made at the first instance - Upheld and
Quashed - Mr J Lane -v- Aussie Online Limited (ACN 004 160 927) - FBA 50 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 20/02/02.................................................................................................................................... 430

4Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P27/2001 (82WAIG194) re application
pursuant to s.80E and s80F of the I.R. Act - Applicant argued that the PSA erred in law in finding jurisdiction to deal with the
application and the application raised no industrial matter - President found the argument that there was no jurisdiction was not
a strong one and on the balance of convenience of both the parties requires that the jurisdiction, having been determined, the
matter should now proceed to determination without further unnecessary delay - Dismissed - Director General, Department of
Justice -v- Civil Service Association of Western Australia Incorporated - PRES 3 of 2002 - President - SHARKEY P -
14/02/02 - Government Administration......................................................................................................................................... 437

Application for orders re the substandard performance and disciplinary proceedings taken against an employee of the Respondent -
Applicant Union sought several orders to void the report and processes completed by the Respondent - Respondent conceded
the processes were discontinued because of concerns that not all procedural steps under the Public Sector Management Act had
been complied with - Public Service Arbitrator concluded that the substance of the application had been met and the
application be dismissed - Dismissed in the public interest - Civil Service Association of Western Australia Incorporated -v-
Director General, Department of Consumer and Employment Protection - P 43 of 2001 - Public Service Arbitrator - SCOTT C.
- 18/02/02 - Government Administration....................................................................................................................................... 456

Application for interim orders re leave without pay and permission to undertake other employment - Applicant Union sought orders to
void the Respondent's decision to deny Applicant permission to take leave without pay and undertake employment in the
private sector until final determination of the matter - Public Service Arbitrator was not satisfied that the interim orders sought
were appropriate to be issued given the Applicant's failure to address the merits of his application, and his unwillingness to
undertake a medical examination after his employer refused his request - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Director General Department of Consumer and Employment Protection - P 57 of 2001 - Public
Service Arbitrator - SCOTT C. - 15/02/02 - Government Administration ..................................................................................... 458

Application re contractual entitlements - Applicant sought payment of four months salary and bonus payments that had not been paid
by the Respondent - There was no appearance by or for the Respondent - Commission found that Applicant was an employee
of the Respondent, that it was satisfied with the Applicant's evidence of non payment of salary and bonus and that his claim
was made out - Granted - Mr S Hitchman -v- Robert Leslie Liuzzi, 986 Corporation Pty Ltd - APPL 1198 of 2001 - BEECH C
- 21/02/02 - Other Services............................................................................................................................................................ 477

Application re unfair dismissal and contractual entitlements - Application for an Order for discovery considered - Applicant lodged an
application for general discovery to substantiate application re unfair dismissal and contractual entitlements - Respondent
argued that the Order for general discovery may be oppressive given that the documents covered by such an Order would go
back possibly some 20 years - Commission considered that an Order for general discovery would be refused, however, an
Order for discovery of documents that were relevant or related to the substantive application would be considered - Ordered
Accordingly - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001 - GREGOR C - 06/03/02 – Education
- (Note: Further Reasons for Decision in this matter published in April WAIG, Vol. 82, Part 1, Subpart 4 at page 696).............. 501, 696

Application for an Order pursuant to Section 80E of the I.R. Act re perceived bias - Applicant Union argued that Respondent had
refused member's application for leave without pay and for permission to undertake other work - Applicant Union sought
interim orders to enable member to take leave without pay and to be able to undertake work outside his employment -
Applicant Union also sought to have matter referred to Chief Commissioner for re -allocation on the basis of a perception of
bias - Respondent argued that the authorities submitted did not support any finding of perceived bias in respect to these matters
- Public Service Arbitrator found that it had an obligation to proceed with matters which arise before it, it had an obligation to
ensure that it was not diverted by applications that are not of substance and that it should not disqualify itself from proceeding
without reason - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General Department of
Consumer and Employment Protection - P 57 of 2001 - Public Service Arbitrator - SCOTT C - 19/03/02 - Government
Administration............................................................................................................................................................................... 591

Conference referred re alleged dispute re safety issues - Applicant Union sought an order that Aboriginal Police Liaison Officers be
provided with firearm training and authority to use firearms as mainstream police officers - Respondent opposed the order
sought as the issue to carry firearms is a matter to be determined by the Commissioner for Police based on operational
requirements - Public Service Arbitrator found that Aboriginal aides should be provided with training and authority to use
firearms in the same manner and in the same circumstances as applied immediately prior to 1 March 2002 -Further, that Order
1 should remain in operation until a range of issues associated with the role of Aboriginal aides is dealt with - Granted -
Western Australian Police Union of Workers -v- Commissioner of Police - PSACR 4 of 2002 - Public Service Arbitrator -
SCOTT C - 05/04/02 - Other Services........................................................................................................................................... 605

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for enforcement of an order of the
Commission and order for costs - Appellant Union argued IM erred in finding that it was barred from pursuing the claim
against the Respondent because a Union delegate had entered into a deed of settlement with the Respondent excluding the
Union from negotiations - Full Bench found that the complaint was dismissed before the Applicant Union could properly
proceed with its case notwithstanding prima-facie evidence of a breach - Full Bench found IM erred entirely by not adverting
to the clear terms of s83 of the IR Act 1979 and misapprehended the nature of enforcement proceedings - It simply did not set
out to exercise its jurisdiction - Full Bench found that the Deed of Release was entirely irrelevant to whether there was a
breach or non-compliance with an order of the Commission made under s.44 - Full Bench found there was no question of
estoppel or privity of contract, but enforcing orders of the Commission was a matter of public interest - Full Bench found that
finding that the claim was frivolous and vexatious was entirely erroneous and there was no basis for costs - Upheld and
Remitted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Limited - FBA 1 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/04/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 773

3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885
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2Appeal against Decision of Public Service Arbitrator (82WAIG463) re dismissed application for interim order in Matter No. P2/2002
- Appellant Union argued that the Arbitrator had erred in law and failed to exercise her discretion in dismissing a request for
interim orders regarding the continuance of disciplinary action against the union member - Full Bench emphasised that the
fundamental question was whether the matter was of such importance that in the public interest an appeal should be made -
Full Bench found that it had not been established that the matter was of such importance and that the appeal was premature -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water and Rivers
Commission - FBA 16 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 16/05/02 - Government
Administration   ............................................................................................................................................................................ 947

4Application for stay of operation of Order in Matter No.1624/2001 (82WAIG1025) pending appeal to Full Bench - Appellant sought
that the Order be stayed on the grounds that the Commissioner at first instance erred on a number of issues relating to
jurisdiction and that the appeal was in respect to an order requiring a substantial amount of money to be paid - President found
that the Appellant had not established that it had a strong case on appeal and that there were no exceptional circumstances
established requiring the Order to be made - Dismissed - Bamboo Holdings Pty Ltd -v- Mr MG Halligan - PRES 20 of 2002 -
President - SHARKEY P - 06/06/02 - Other Services.................................................................................................................... 966

Application re unfair dismissal seeking orders for discovery - Applicant sought three separate orders for discovery of books, papers
and other documents in the power, possession or control of the Respondent - Commission declined to issue the orders as it
considered there was sufficient information available for this case to be properly argued by both parties, and stated that if
additional information was required both parties do not need the liberty of the Commission to ask for orders - Dismissed - Mr
GM Cann -v- Blackburne Properties Limited - APPL 936,937 of 2000 - GREGOR C - 15/05/02 - Property and Business
Services ......................................................................................................................................................................................... 1013

Application re costs - The substantive matter of this application is a claim for unfair dismissal - Applicant opposed the adjournment
application as he was ready to proceed and had travelled to Kalgoorlie with his witness - Applicant argued that the Respondent
had not attended the conference and had shown little regard for the hearing of the matter, and applied for an order for costs -
Commission found the conduct of the Respondent to date warranted an order for costs - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 279 of 2002 - WOOD C - 17/05/02 - Other Services  .................................................... 1031

Application re unfair dismissal seeking interlocutory order - Substantive matter before the Commission was set for a hearing on 13
June 2002 - Respondent has not filed a notice of answer and counter proposal nor attended a previous conference and hearing
on the matter - Applicant sought an order requiring the Respondent to provide further and better particulars for an answer -
Commission dismissed the application for such an order stating that in such circumstances the Respondent's non compliance
with the regulations means that if the Respondent attends the hearing, he shall be heard only in response to matters raised by
the Applicant's notice of application - Dismissed - Mrs NJ Hribar -v- Doug Millar - Millar Management Services - APPL 239
of 2002 - BEECH SC - 24/05/02 - Finance  .................................................................................................................................. 1032

OVERTIME—
Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and not paid benefits

including overtime under her contract of employment and that she would have been paid overtime for hours greater than 37.5
hours per week - Respondent argued that Applicant was not entitled to any overtime and that it was not expressed in the
contract of employment and was never claimed or paid during six years of employment - Commission found that the contract
of employment did not contain any provisions that she would be paid overtime and that she never claimed overtime in the six
years of employment was a strong suggestion that she believed that she was not entitled to it and thus had difficulty in proving
the claim - Order Issued - Ms SR Corcoran -v- Gibson Quai Pty Ltd ACN (009 323 620) - APPL 1716 of 2001 - BEECH C -
12/12/01 – Other Services.............................................................................................................................................................. 137

PART-TIME—
Application for interpretation of Enterprise Agreement re Carer's Leave - Applicant sought orders that the carer's leave entitlements

are not pro rated for "1.- the calendar year 2001" and "2.- employees who have reduced their hours to less than 80 per
fortnight" - Public Service Arbitrator reviewed relevant clauses of the agreement and according to the authorities in respect of
interpretation, applied the meaning of the words used in the agreement, and was not satisfied that there was ambiguity and,
neither party argued that there was an absurdity, therefore, PSA declared that the true interpretation of the agreement was that
carer's leave was "not to be pro rated for the calendar year 2001; and to be pro rated for part-time officers" - Reasons for
Decision Issued - Western Australian Police Union of Workers -v- Commissioner of Police - P 52 of 2001 - Public Service
Arbitrator - SCOTT C - 04/04/02 - Government Administration ................................................................................................... 603

Application re unfair dismissal - Applicant argued she was unfairly dismissed and was given notice of her dismissal on 23 November
2001 - Respondent stated that on that day, he reduced the Applicant's hours but did not dismissed the Applicant - Respondent
admitted dismissing the Applicant half way through her shift on 29 November 2001 as he believed the Applicant was
tarnishing the Respondent's reputation - Commission found that the Respondent gave notice to the Applicant that her
employment would end the following Friday and that prior to that event occurring, the Respondent dismissed the Applicant
with immediate effect - Commission found the dismissal was unfair and that reinstatement was impracticable and awarded
compensation - Granted - Mrs LL Wherry -v- K Hu Pty Ltd t/a Manning Fresh - APPL 2243 of 2001 - BEECH SC - 05/05/02 -
Food Retailing   ............................................................................................................................................................................ 1089

PENALTY RATES—
Complaint re breach of state agreement - Claimant Union contends that its member was entitled to be paid for the full 3 hours during

which the union meeting took place, that she was entitled to have her lunch break following the meeting and that Defendant's
refusal to let her have her lunch break resulted in her working the full day without a lunch break - Further, that its member was
entitled to be paid penalty rates in accordance with clause 16(1)(a) of the agreement - Defendant denied that it had breached
the agreement, that it was liable to pay the amount claimed and rejected the claim on a number of grounds - Industrial
Magistrate reviewed the relevant clauses of the agreement and found that the union meeting did not fall within the auspices of
clause 34 of the agreement, that on the material date the union member took her lunch break prior to returning to work and
accordingly she was not entitled to another lunch break - Further, IM found that clause 34(4)(c) did not permit the
interpretation sought by the Claimant Union and that the Claimant Union had failed to prove its claim - Decision Issued -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 284 of 2001 - Industrial Magistrate - Cicchini IM - 07/03/02 - Personal and Other Services .................... 612

PRINCIPLES—
2Appeal against Decision of Commission (81WAIG3079) re variation of the Malting Industry Award 1993 - Appellant argued the

Commission erred in the exercise of its discretion on a number of grounds, including that it gave no weight to the scheme of
the Act/or the Wage Fixing Principles - Full Bench reviewed Act, authorities, Wage Fixing Principles and found that the
Commission at first instance had erred in making findings in error and in not having regard to a number of relevant matters and
therefore, upheld the appeal, suspended the decision at first instance and remitted the matter back to the Commission at first
instance - Upheld - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia -v- Kirin
Australia Pty Ltd - FBA 56 of 2001 - Full Bench - SHARKEY P/GREGOR C/SMITH, C - 13/03/02 - Food, Beverage and
Tobacco Mfg.................................................................................................................................................................................. 412
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Conference referred re redundancy - Applicant Union argued that member had received insufficient redundancy payments on
termination of his contract of employment - Respondent argued that the detailed and extensive provisions of the ABB Service
Agreement had been complied with - Commission found that the ABB Service Agreement contained crucial provisions that
included a dispute procedure which required unresolved matters to be referred to the Australian Industrial Relations
Commission and that it had provisions which dealt with redundancies - Commission found that it was unable to exercise any
powers in the matter and application was dismissed for want of jurisdiction -Dismissed for want of jurisdiction -
CONSTRUCTION, MINING, ENERGY -v- ABB Engineering Construction Pty Ltd - CR 115 of 2001 - GREGOR C -
12/03/02 – Engineering ................................................................................................................................................................. 492

3Application for registration of a new award - Application by the Union for the making of an new award governing employees
employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants....................................................................... 544

Application re transfer of member - Applicant Union argued that the decision of Respondent to transfer member from the position of
Prison Support Officer in Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and
that Respondent be made to return member to work at the Broome Regional Prison or transfer her to suitable alternative
employment in Broome - Respondent argued that it had the right to transfer the member after considering the situation that had
arisen - Public Service Arbitrator found that it had exclusive jurisdiction to enquire into and deal with any industrial matter
relating to government officers which was subject to the Industrial Relations Act, however, a Public Service Arbitrator did not
have jurisdiction to enquire into or deal with any matter in respect to a procedure referred to in the Public Sector Management
Act 1994 - Public Service Arbitrator also found that matters which were allegations of breaches of the relevant public sector
standard were not within the jurisdiction of the Arbitrator - Arbitrator concluded that it did not have the jurisdiction to deal
with the Union's application to enquire and deal with the decision of Respondent to transfer and thus, with some reluctance the
application was dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Civil Service Association of Western
Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - Public Service Arbitrator - BEECH SC -
14/03/02 – Other Services ............................................................................................................................................................. 596

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not committed the acts of alleged
misconduct and did not divulge any information received by her under the Anti Corruption Commission Act 1988 -
Respondent argued that it had conducted an investigation and that it had reasonable grounds that Applicant was guilty of
misconduct and that misconduct justified dismissal - Commission found that Respondent had conducted a full and extensive
investigation into the allegation of misconduct and that Respondent had reasonable grounds to terminate Applicant for
misconduct - Dismissed - Ms NM Whittle -v- Anti-Corruption Commission - APPL 1331 of 2001 - BEECH SC - 19/03/02 –
Police ............................................................................................................................................................................................ 664

Application re unfair dismissal and contractual entitlements - Preliminary issue to be decided was whether or not Applicant was an
employee for the purposes of the Industrial Relations Act 1979 - Applicant argued that he was a valuer and employed to be the
director in charge of the valuation department of Respondent and he worked fulltime and did not undertake other paid work on
his own right whilst working for Respondent - Further he was a director of his family company which held units in
Respondent's company - Respondent argued that he was a director and shareholder in Respondent and that he did not
personally receive a salary but was paid into his own company - Commission found that Applicant was an employee of
Respondent for the purposes of the IR Act on the balance that the control, the personal service, the remuneration based upon
his work as a valuer, the payment of PAYG tax, the benefits and entitlements paid revealed that Applicant was an employee -
Declaration Issued - Mr BR Worthington -v - Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian
Property Consultants - APPL 1577 of 2001 - BEECH SC - 15/03/02 - Property and Business Services ....................................... 667

Conference referred re interpretation of Gaol Officers' Award 1998 No. 12 of 1968 - Hours of Duty - Applicant Union argued that the
wording to clause 10 - Hours of Duty allowed a prison officer to take a meal break away from his or her place of work and if
that did not occur, the clause entitled the officer to either cease duty thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time off in lieu - Respondent did not agree with that interpretation and stated that the clause did not
provide for a meal break to occur away from the place of work as claimed - Commission found that the principles to be applied
in interpreting an award are that the meaning of a provision in an award was to be obtained by considering the terms of the
award as a whole - Commission found that the proper interpretation of clause 10 - Hours of Duty of the award was that a
prison officer was entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty
minutes as time off in lieu only when the officer was required for duty during his/her meal break and his/her meal break was
delayed beyond 5.5 hours from commencement of work - Declaration Issued - Western Australian Prison Officers' Union of
Workers -v- The Hon. Attorney General - CR 222 of 2001 - BEECH SC - 15/03/02 – Other Services ......................................... 693

4Application for stay of operation of the Order of the Commission (unreported) re unfair dismissal and contractual entitlements
pending the hearing and determination of Appeal to Full Bench - Appellants Employer argued that Commissioner erred in law
and fact in making the Order as there was no basis for making the Order because the claim was one of contractual benefits and
for unfair dismissal and that the documents ordered were excessively broad - Respondent argued that there was no justification
for an order for stay of operation to be made - President found that Appellants had not made or established that they were
entitled to an order for a stay of operation - Dismissed - Mr Ron Stanley/Mr Peter Stanley, Westlaw Securities P/L T/as
Communique Communications -v- Mr MK Bryant - PRES 8 of 2002 - President - SHARKEY P - 30/04/02 - Communication
Services ......................................................................................................................................................................................... 785

4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought an interim order in the form of extending the time for
notifying the Registrar of objections to proposed rule changes - Respondent argued that there was no unfairness in the manner
in which notice was given or in the amount of notice given - President found that Applicant had failed to establish a case for an
interim order and dismissed application - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of
Workers Perth - PRES 11 of 2002 - President - SHARKEY P - 07/05/02 - Health Services ......................................................... 790

3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885
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2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the application by Respondent as it was premature and that it would lose its right of appeal - Respondent argued
that the appeal by Appellant had no prospect of success and it was baseless - Full Bench found that the submissions concerning
the merits of the appeal were premature and there would be an injustice to Appellant and that Respondent was left with the
opportunity to answer the appeal in any event - Orders Issued - Director General of the Department of Community
Development -v- Civil Service Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 18/12/01 - Government Administration......................................................................................... 16

3Application for registration of a new award - Application by Respondent for an adjournment - Applicant Union opposed the
adjournment as Respondent was well acquainted with the subject matter of the application and that it would have a detrimental
effect on the potential employees of the new award - Respondent argued that the time to prepare for the court hearing would be
inadequate and that December and January were notoriously the busiest times of the business cycle for the hospitality industry
- Commission found that the decision whether to grant or refuse was a matter for the discretion of the Commission and that
there would be a serious injustice to the Applicant Union and its potential members if the application for an adjournment was
granted and were against granting the adjournment - Refused - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court
Session - BEECH C/SMITH, C/WOOD,C - 11/12/01 – Hospitality .............................................................................................. 59

Application for Orders pursuant sections 80E and 80F of the I.R. Act - Applicant Union sought copies of the Hedges Report, a written
apology and damages in relation to disciplinary proceedings - Respondent argued that there was no industrial matter in relation
to the Hedges Report and challenged the Arbitrator's jurisdiction to grant damages for breach of contract - Public Service
Arbitrator found that it had no power to award damages but did have jurisdiction to enquire into disciplinary proceedings -
Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice - P 27
of 2001 - Public Service Arbitrator - SCOTT C. - 19/12/01 - Government Administration ........................................................... 104

Application re unfair dismissal and contractual entitlements - Application for adjournment by Applicant - Applicant's agent argued
that Applicant had moved to Queensland and had employment that did not allow for time off until February 2002 and that
Respondent had provided documents at the last minute that had not been put to Applicant - Respondent opposed application for
adjournment and argued that Applicant was self employed and doubted not being able to take time off in advance - Further,
Respondent reserves the right to claim costs - Commission found that Applicant had moved to Queensland and was prepared to
accept in principle that a person who found new employment may not be able to take time off in the first few months and
finally if the adjournment was not granted Applicant would suffer a serious injustice - Adjournment Granted - Ms JA Morrison
-v- Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH C - 10/12/01 - Personal & Household Good Rtlg ............. 154

Application re unfair dismissal - Applicant argued that she viewed her position as long term, there was never any dissatisfaction
expressed with her work at any time and that Respondent repudiated the contract of employment - Respondent argued that its
action did not constitute a termination of employment, therefore the Commission lacked jurisdiction to determine the claim -
Commission found based on the evidence presented that the Respondent had repudiated the contract of employment because
Applicant was asking for more money and had been consistent in her demands to that extent, and the Respondent incorrectly
concluded that at the end of the 12 months period the contract would come to an end - Further, Commission found that
reinstatement was impracticable and ordered that compensation be paid to Applicant for a period of 10 weeks and four days -
Granted - Ms SL Semple -v- Pro Subi Limited - APPL 910 of 2001 - GREGOR C - 20/12/01 - Other Services ........................... 159

Application re unfair dismissal - Applicant argued that his dismissal was unfair as it was a summary dismissal - Respondent argued
that Applicant's behaviour and the burning out of the intercom incident had serious adverse effect on the employer's business -
Commission was not persuaded on the evidence that it was unfair to dismiss Applicant when these things had occurred in the
first weeks of his employment - Dismissed - Mr MJ Jolly -v- ABA Automatic Gates (W.A) - APPL 839 of 2001 - BEECH C -
22/01/02 - Construction Trade Services ......................................................................................................................................... 340

2Appeal against Decision of Commission (Public Service Arbitrator) (81WAIG2887) re Order pursuant to Section 80E - Appellant
argued against the decision of the learned Commissioner in that the Arbitrator erred in law in finding that the Respondent's
alleged conduct did not touch Respondent's members employment - Appellant further argued that it should have been allowed
to enquire into Respondent's alleged conduct because depending on the factual findings made there was a potential for a
finding that Respondent's conduct was improper as to render him unfit for work with Appellant and there was the potential for
a finding that Respondent had committed a breach of discipline given the role of the Department of Community Development
and as a manager - Respondent argued and file a notice of contention that the conduct of any investigations which might be
initiated by Appellant were not at all relevant to the grounds of appeal - Full Bench found that the crux of the appeal was that
there was a potential for a finding that the member's alleged conduct was so intrinsically improper that it rendered him unfit to
work with Appellant, as well as, a potential for findings of the breaches of discipline - Further, Full Bench found that the
Arbitrator erred in finding that there was an allegation of misconduct constituting a breach of discipline and that all grounds of
the appeal were made out - Appeal Upheld - Director General of the Department of Community Development -v- Civil Service
Association of Western Australia Incorporated - FBA 55 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
05/03/02 - Government Administration ......................................................................................................................................... 425

Application re unfair dismissal and contractual entitlements - Application for an Order for discovery considered - Applicant lodged an
application for general discovery to substantiate application re unfair dismissal and contractual entitlements - Respondent
argued that the Order for general discovery may be oppressive given that the documents covered by such an Order would go
back possibly some 20 years - Commission considered that an Order for general discovery would be refused, however, an
Order for discovery of documents that were relevant or related to the substantive application would be considered - Ordered
Accordingly - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001 - GREGOR C - 06/03/02 – Education
- (Note: Further Reasons for Decision in this matter published in April WAIG, Vol. 82, Part 1, Subpart 4 at page 696) .............. 501, 696

3Application for registration of a new award - Application by the Union for the making of an new award governing employees
employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants ....................................................................... 544

Application re alleged unfairness for the refusal to allow member to undertake private employment - Application for production of
documents - Union argued that the production of documents were required for comparison with other members of staff who
had been given permission and approval to undertake private employment - Respondent argued that it was prepared to provide
some documents but did not embrace providing all the documents - Commission found that the discovery of documents be
confined to what was the issues in the Application and Notice of Answer and Counter Proposal and required that a list be made
available for the parties - Order Issued - Civil Service Association of Western Australia Incorporated -v- Chief Executive
Officer, Department of Agriculture - P 25 of 2001 - Public Service Arbitrator - BEECH SC - 11/03/02 – Agriculture ................. 588
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Application for an Order pursuant to Section 80E of the I.R. Act re perceived bias - Applicant Union argued that Respondent had
refused member's application for leave without pay and for permission to undertake other work - Applicant Union sought
interim orders to enable member to take leave without pay and to be able to undertake work outside his employment -
Applicant Union also sought to have matter referred to Chief Commissioner for re -allocation on the basis of a perception of
bias - Respondent argued that the authorities submitted did not support any finding of perceived bias in respect to these matters
- Public Service Arbitrator found that it had an obligation to proceed with matters which arise before it, it had an obligation to
ensure that it was not diverted by applications that are not of substance and that it should not disqualify itself from proceeding
without reason - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General Department of
Consumer and Employment Protection - P 57 of 2001 - Public Service Arbitrator - SCOTT C - 19/03/02 - Government
Administration............................................................................................................................................................................... 591

Application re unfair dismissal - Applicant argued he has been unfairly dismissed and that he had as a benefit under his employment
an entitlement to six month's salary - Respondent stated that Commission did not have jurisdiction as such to hear the matter as
Applicant was employed under an award of the Australian Industrial Relations Commission - Parties were invited to prepare
written submissions for determination - On the grounds submitted in support of Applicant's claim, the only issue the
Commission was asked to decide was the question of whether or not Applicant's employment had been subject to the terms and
conditions of the federal award - Commission found on evidence that Respondent was the successor to Community Youth
Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because the name of the body carrying on that
business was the only thing that changed; there was no suggestion of any change whatsoever resulting from the change of
name and accordingly, found that the Respondent was a Respondent to the Community Employment, Training and Support
Services Award 1999 an award of the AIRC - Declaration Issued - Mr GJ Clarke -v- Stirling Skills Training Inc Trading as
Jobwest - APPL 2112 of 2001 - BEECH SC - 04/04/02 - Other Business Services....................................................................... 621

Application re unfair dismissal - No appearance from Applicant - No appearance from Respondent - Commission found that there had
been a continuing lack of attention by Applicant to the requirements of the Regulations and the need to attend to responses to
various advices from the Commission and therefore Commission exercised the powers vested in it by s27 of the Act and
dismissed the application - Dismissed - Mr DR Germano -v- Gryphon Garage Doors - APPL 103 of 2002 - GREGOR C -
26/03/02 - Metal Product Manufacturing....................................................................................................................................... 623

Application re unfair dismissal - Preliminary issue to determine whether matter should proceed - Applicant argued that application
should proceed because the prejudice would be the denial of Applicant to bring his claim before the Commission for
determination and that documentation requested from Respondent were not forthcoming - Respondent argued that Applicant
had not complied with Regulation 89, that Applicant had not been unfairly dismissed and that Applicant had not provided
sufficient grounds for an unfair dismissal case - Commission found that there would be prejudice to Applicant by the
application being dismissed and thus the application was not dismissed - Application to proceed - Mr DT Gould -v-
Commissioner for Police - APPL 132 of 2002 - SCOTT C - 05/04/02 – Police ............................................................................ 624

Application re contractual entitlements - Respondent sought an Order pursuant to s.27(1)(a) of the I.R. Act, that application be
dismissed - Respondent argued that Applicant had acted frivolously and vexatiously in lodging application in this jurisdiction
and the Industrial Magistrate's Court; that the course of action adopted by Applicant was beyond what was reasonable and that
there was no clarity to Applicant's claim before the Commission - Applicant argued that he should have the right to seek
redress with respect to his claim as provided by the Act and to withdraw that right by dismissing an application was a serious
matter and the power to dismiss an application should not be exercised lightly - Having carefully considered the arguments of
both parties, Commission was of the view the public interest was not served if the application was to be dismissed - Further, to
deny an Applicant the right to pursue a claim for denied contractual entitlements at this point would result in an injustice to
Applicant - Commission also found that Respondent in this application was currently only subject to one application that the
Commission was aware of, and that was the matter currently before the Commission as constituted - Dismissed - Mr PJ Leafe -
v- The Calix Group - APPL 2000 of 2001 - HARRISON C - 05/04/02 - Other Services............................................................... 629

Application re unfair dismissal - Application to amend name of Respondent - Applicant Union argued that the Industrial Officer had
wrongly named the CEO as Respondent and as the employer even though no instructions were given to do so and to amend the
Respondent's name would cause no prejudice as the error was brought to the attention of Respondent at an early stage of the
proceedings - Respondent argued that Respondent was not Applicant's employer and that Applicant ought to have been aware
of the correct Respondent because the identity of her employer was readily apparent from all of her employment documents
and that Applicant had vexatiously named the wrong entity - Commission found the naming of Respondent as the employer
was an error which could be described as a clerical error or misnomer and thus amended the name of Respondent to reflect
correct employer - Order issued - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C -
08/03/02 – Education..................................................................................................................................................................... 630

Application re unfair dismissal - Applicant argued that Respondent had dismissed her unfairly, that an agreement had been reached in
the Commission and that Respondent had not complied fully with the agreement that was reached - No appearance from
Respondent - Commission found that an agreement had been reached and made an order in terms of that agreement - Ordered
Accordingly - Ms NM Lucanus -v- Cuddles Childcare Group - APPL 1719 of 2001 - SMITH C - 05/04/02 – Community
Services ........................................................................................................................................................................................ 634

Application re unfair dismissal - Applicant argued that due to the lack of any warnings and the fact that he was not told he was doing
anything wrong, his dismissal was unfair and sought 10 weeks compensation - In its notice of answer and counter proposal,
Respondent stated that Applicant was on three month's probation and that his work performance was inadequate - On the day
of the hearing, there was no appearance by the Respondent - A copy of the transcript of the proceedings with a covering letter
was forwarded to the Respondent on 22/3/2002 by Commission advising them that if any submission was to be made it should
be done by COB Friday 8/3/2002 and Commission did not receive a response from the company - Commission accepted the
Applicant's evidence and found that he was dismissed unfairly without any prior warning or any reason given and awarded
compensation - Ordered Accordingly - Mr AS Tilley -v- ABACUS Computers and Technology - APPL 1623,1888 of 2001 -
WOOD C - 27/03/02 - Other Services ........................................................................................................................................... 663

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration..................................................... 752

4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought an interim order in the form of extending the time for
notifying the Registrar of objections to proposed rule changes - Respondent argued that there was no unfairness in the manner
in which notice was given or in the amount of notice given - President found that Applicant had failed to establish a case for an
interim order and dismissed application - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of
Workers Perth - PRES 11 of 2002 - President - SHARKEY P - 07/05/02 - Health Services ......................................................... 790



1170 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

CUMULATIVE DIGEST�continued

Page
PROCEDURAL MATTERS—continued

Application re unfair dismissal - Interlocutory application - Applicant had lodged an interlocutory application re an order for
production of documents - No appearance from Respondent - Commission found that application was not filed in accordance
with Commission's regulations and was inadequately and inaccurately worded and also was a grave breach of natural justice if
application was to proceed - Further, Commission found that application was incompetent and should never had been lodged -
Dismissed - Mr CA Bowen -v- Prestige Protection Services Pty Ltd ACN 079 276 323 - APPL 1835 of 2001 - BEECH SC -
01/05/02 - Other Services .............................................................................................................................................................. 843

Application re unfair dismissal - Applicant argued that he has been unfairly dismissed from the job he has held for at least seven years
after he refused to sign a workplace agreement and sought an Order for compensation for the wages he had lost arising from
that dismissal - Respondent's Agent opposed the claim, arguing that there was no case to answer, that the Commission lacked
jurisdiction because the Applicant has not been dismissed and even if notice of dismissal had been given to Applicant, it was
abandoned by mutual consent and there has been an agreed variation to the terms of employment, therefore there has been no
dismissal but simply a variation of Applicant's contract of employment - Commission found that Applicant has not been
dismissed but that his hours of work has been varied, that Applicant had been given notice of dismissal, but that notice was
subsequently withdrawn, therefore his claim for unfair dismissal was dismissed - Dismissed - Mr BM Garie -v- Arrowglen Pty
Ltd - APPL 1792 of 2001 - BEECH SC - 15/04/02 - Petroleum Coal Chemical Assoc.................................................................. 848

Application re contractual entitlements - Applicant argued that at the end of his contract he was owed an amount in the sum of
$944.21 for "accommodation charges" - Respondent argued that Applicant was not an employee but a subcontractor -
Commission applied tests case and found that Applicant was more likely than not a subcontractor, and was therefore unable to
enliven the jurisdiction set out in s.29(1)(b)(ii) of the I.R. Act - Commission further concluded that Applicant had not
established that the Respondent was liable to pay him for accommodation allowance, and therefore the application was
dismissed - Dismissed - Mr CL Roberts -v- Greenfield Project Development Services Pty Ltd - APPL 2042 of 2001 -
GREGOR C - 24/04/02 - Other Services........................................................................................................................................ 858

Application re contractual entitlements - Applicant argued she has not been paid her final wages of $1000 - Commission found on
evidence in favour of the Applicant and an Order was issued that Respondent pay the Applicant the sum of $1000 net by way
of wages due to her under her contract of employment - Granted - Ms KJ Speedy -v- Airpro 2000 Pty Ltd - APPL 40 of 2002 -
BEECH SC - 08/04/02 - Other Services......................................................................................................................................... 860

2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

Application re unfair dismissal seeking orders for discovery - Applicant sought three separate orders for discovery of books, papers
and other documents in the power, possession or control of the Respondent - Commission declined to issue the orders as it
considered there was sufficient information available for this case to be properly argued by both parties, and stated that if
additional information was required both parties do not need the liberty of the Commission to ask for orders - Dismissed - Mr
GM Cann -v- Blackburne Properties Limited - APPL 936,937 of 2000 - GREGOR C - 15/05/02 - Property and Business
Services ......................................................................................................................................................................................... 1013

Application re interlocutory order - The substantive claim in this matter was an application for unfair dismissal - Applicant sought
leave to amend the Respondent's name on the unfair dismissal application - Commission was satisfied that the Applicant had
made a genuine mistake when incorrectly naming the Respondent and had taken immediate steps to rectify the matter, and was
granted leave to amend the application - Granted - Mrs J Meier -v- CVCS Pty Ltd t/a Canningvale Convenience Store - APPL
2214 of 2001 - KENNER C - 24/05/02 - Food Retailing .............................................................................................................. 1043

PUBLIC INTEREST—
4Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P27/2001 (82WAIG194) re application

pursuant to s.80E and s80F of the I.R. Act - Applicant argued that the PSA erred in law in finding jurisdiction to deal with the
application and the application raised no industrial matter - President found the argument that there was no jurisdiction was not
a strong one and on the balance of convenience of both the parties requires that the jurisdiction, having been determined, the
matter should now proceed to determination without further unnecessary delay - Dismissed - Director General, Department of
Justice -v- Civil Service Association of Western Australia Incorporated - PRES 3 of 2002 - President - SHARKEY P -
14/02/02 - Government Administration ......................................................................................................................................... 437

Application for orders re the substandard performance and disciplinary proceedings taken against an employee of the Respondent -
Applicant Union sought several orders to void the report and processes completed by the Respondent - Respondent conceded
the processes were discontinued because of concerns that not all procedural steps under the Public Sector Management Act had
been complied with - Public Service Arbitrator concluded that the substance of the application had been met and the
application be dismissed - Dismissed in the public interest - Civil Service Association of Western Australia Incorporated -v-
Director General, Department of Consumer and Employment Protection - P 43 of 2001 - Public Service Arbitrator - SCOTT C.
- 18/02/02 - Government Administration ...................................................................................................................................... 456

Application re contractual entitlements - Respondent sought an Order pursuant to s.27(1)(a) of the I.R. Act, that application be
dismissed - Respondent argued that Applicant had acted frivolously and vexatiously in lodging application in this jurisdiction
and the Industrial Magistrate's Court; that the course of action adopted by Applicant was beyond what was reasonable and that
there was no clarity to Applicant's claim before the Commission - Applicant argued that he should have the right to seek
redress with respect to his claim as provided by the Act and to withdraw that right by dismissing an application was a serious
matter and the power to dismiss an application should not be exercised lightly - Having carefully considered the arguments of
both parties, Commission was of the view the public interest was not served if the application was to be dismissed - Further, to
deny an Applicant the right to pursue a claim for denied contractual entitlements at this point would result in an injustice to
Applicant - Commission also found that Respondent in this application was currently only subject to one application that the
Commission was aware of, and that was the matter currently before the Commission as constituted - Dismissed - Mr PJ Leafe -
v- The Calix Group - APPL 2000 of 2001 - HARRISON C - 05/04/02 - Other Services ............................................................... 629

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration ..................................................... 752
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2Appeal against Decision of Public Service Arbitrator (82WAIG463) re dismissed application for interim order in Matter No. P2/2002
- Appellant Union argued that the Arbitrator had erred in law and failed to exercise her discretion in dismissing a request for
interim orders regarding the continuance of disciplinary action against the union member - Full Bench emphasised that the
fundamental question was whether the matter was of such importance that in the public interest an appeal should be made -
Full Bench found that it had not been established that the matter was of such importance and that the appeal was premature -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water and Rivers
Commission - FBA 16 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 16/05/02 - Government
Administration   ............................................................................................................................................................................ 947

2Appeal against Decision of the Public Service Arbitrator (82WAIG456) re dismissed claim in relation of disciplinary proceedings
taken against an employee - Appellant Union argued that the Public Service Arbitrator had erred in law and fact by dismissing
the original application prior to its substantive hearing on the basis that it was contrary to the public interest - Full Bench found
the Arbitrator did not err in the exercise of discretion and no grounds of appeal were made out - Full bench found the whole
process of investigation as conceded was "void" or a "nullity", a finding which was at least recognised by the correct
observation by the Arbitrator that the matter was dead - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Director General, Department of Consumer and Employment Protection - FBA 13 of 2002 - Full Bench -
SHARKEY P/COLEMAN CC/KENNER C - 24/05/02 - Government Administration   .............................................................. 952

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought reinstatement - Respondent argued that the
Applicant's time had lapsed and the application should be closed - Commission noted the delay regarding the application had
been inordinate and the explanation for the delay was inadequate, and that the Applicant had failed to attend the proceedings -
Commission found that it was no longer in the public interest for the matter to be pursued and that the matter be discontinued -
Dismissed - Mr MA Wilson -v- Timberlook Blinds Pty Ltd - APPL 1935 of 2001 - BEECH SC - 08/05/02 - Community
Services ........................................................................................................................................................................................ 1092

REDUNDANCY/RETRENCHMENT—
2Appeal against Decision of Commission (81WAIG1632) re quantum of compensation and contractual benefits - Appellant argued

that the Commissioner erred on a number of grounds regarding compensation, superannuation, entitlements and redundancy
payment - There was no cross appeal - Full Bench found that the Appellant was not entitled to claim an amount equal to
superannuation contributions as a contractual benefit, and had received a reasonable redundancy payment - Dismissed - Mr P
Dellys -v- Elderslie Finance Corporation Limited - FBA 42 of 2001 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
18/12/01 – Finance ........................................................................................................................................................................ 24

Application re unfair dismissal and contractual entitlements - Applicant argued that redundancy was not genuine because the work
that she performed was being done by a person who was recruited as a new staff member - Respondent argued that Applicant
was terminated on the grounds of a genuine redundancy as her position was a luxury and there were no other suitable
alternative duties within Respondent's organisation that could be allocated to her as it faced significant downturn in work and
cost pressures required it to downsize - Commission found that the decision to make position redundant was genuine but the
termination of Applicant's employment was unfair as there was no discussion in respect to the opportunity of reducing her
hours of work - Order Issued - Ms PL Harben -v- Buckeridge Nominees Pty Ltd T/A BGC Windows ACN 008 849 581 -
APPL 319 of 2001 - SMITH, C - 21/12/01 - Basic Material Wholesaling..................................................................................... 142

Application re unfair dismissal and contractual entitlements - Applicant argued that she was summarily dismissed in that she was
required to leave Respondent's employment immediately upon termination without reasonable notice and that Respondent
breached the contract of employment - Respondent argued that Applicant was made redundant due to restructure and Applicant
did not hold the necessary qualifications required and there was no alternative employment available - Commission found that
Applicant was unfairly dismissed in many ways and where a fair go all round did not enter the equation and her position was
not made redundant and that Applicant was terminated without warning or prior notice - Further, Commission found that
Applicant was unfairly dismissed, reinstatement was impracticable and awarded compensation - Order Issued - Ms DM Smith
-v- Nutricia Australia Pty Limited - APPL 640 of 2001 - WOOD,C - 07/12/01 - Health Services ................................................ 162

2Appeal against decision of Commission (81WAIG1206) - Appellant argued that the learned Commissioner erred in law and fact on
several grounds regarding procedural fairness and failing to consider a number of matters and facts - A submission that the
Appeal was incompetent as being out time was dismissed - Full Bench found that the exercise of discretion at the first instance
was not miscarried and no ground of appeal was made out - Dismissed - Mr GE Garbett -v- Midland Brick Co Pty Ltd - FBA
28 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 06/02/02 - Other Manufacturing ...................................... 212

Application re redundancy payment - Applicant sought additional payment to her redundancy payment based on equity regarding
recent redundancy payments to other staff - Respondent argued that an error was made with other employees payments -
Commissioner found that the Applicant had received no offer of a redundancy package above the award and had received the
same package as employees covered by the award made redundant in housekeeping at the same time, and found the
termination payment to be fair - Dismissed - Mrs E Warner -v- Burswood Hotel Pty Ltd - APPL 1533 of 2001 - WOOD,C -
23/01/02 - Accommodatn, Cafes&Restaurants .............................................................................................................................. 364

Conference referred re redundancy - Applicant Union argued that member had received insufficient redundancy payments on
termination of his contract of employment - Respondent argued that the detailed and extensive provisions of the ABB Service
Agreement had been complied with - Commission found that the ABB Service Agreement contained crucial provisions that
included a dispute procedure which required unresolved matters to be referred to the Australian Industrial Relations
Commission and that it had provisions which dealt with redundancies - Commission found that it was unable to exercise any
powers in the matter and application was dismissed for want of jurisdiction -Dismissed for want of jurisdiction -
CONSTRUCTION, MINING, ENERGY -v- ABB Engineering Construction Pty Ltd - CR 115 of 2001 - GREGOR C -
12/03/02 – Engineering ................................................................................................................................................................. 492

2Appeal against Decision of the Commission (81WAIG3112) - Appellant argued that the Commissioner erred in law and fact on a
number of grounds in finding that the applicants were not unfairly dismissed - Applications to adjourn proceedings and to
substantially amend the grounds of appeal were dismissed - Appellant made an application that Commissioner Kenner
disqualify himself from hearing the appeal - Commissioner Kenner declined to disqualify himself and his reasons are provided
in the decisions - Full Bench found that the grounds of the appeal were not made out as the grounds did not disclose any error
on the part of the Commission at first instance - Dismissed - Mr D Bucu & Others -v- Midland Brick Co Pty Ltd - FBA 59 of
2001 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 02/05/02 - Non -Metallic Min Product Mfg .................................. 743

2Appeal against Decision of the Commission (81WAIG3135) re unfair dismissal - Appellant appealed the decision on a number of
grounds relating to the amount of compensation awarded for loss and redundancy pay - Full Bench found that the Appellant
was made redundant but the award precludes any obligation to pay redundancy as the Appellant was a part time employee and
the Respondent employed less than 15 employees - Further, the claim for compensation for loss was not established -
Dismissed - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - FBA 60 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/KENNER C - 23/04/02 - Personal & Household Good Rtlg............................................................................ 761

Application re unfair dismissal and contractual entitlements - Applicant argued she was dismissed without prior warnings or cause,
and denied contractual benefits, and sought reinstatement - Respondent argued that due to low sales, they had intended to make
some staff, including the Applicant, redundant but had changed their mind and gave the Applicant a chance to improve her
performance, but she instead resigned - Commission found that Applicant had resigned her own employment and was not
dismissed, that her action resulted in at least two if not three of the properties being removed from the Respondent company's
listing, therefore Applicant could not be entitled to the commission as a denied contractual benefits - Dismissed - Ms AD
Patterson -v- Calold (WA) Pty Ltd - APPL 1270 of 2001 - WOOD C - 26/04/02 - Property Services .......................................... 853
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Application re contractual entitlements - Applicant argued he was due unpaid salary increments which the Respondent conceded it did
owe the Applicant - Applicant also sought redundancy pay and payment in lieu of notice - Respondent argued the position had
not been made redundant while the Applicant was on long service leave but was part of a genuine restructure - Commission
found the Applicant's duties were substantially restructured and he was given notice that his contract would terminate but
Respondent did not make an offer of work that could be viewed as adequate alternative employment - Commission awarded
redundancy pay but denied the application for pay in lieu of notice - Granted in Part - Mr DG Swingler -v- Methodist Ladies
College - APPL 1525 of 2001 - SMITH C - 05/04/02 – Education ................................................................................................ 861

Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed
by reason of redundancy and sought denied benefits entitled under his contract of employment - Commission found that the
Applicant was made redundant for genuine reasons as the Respondent’s business was going through a difficult time -
Commission was not satisfied that entitlements from a draft workplace agreement were entitlements of the Applicant's contract
of employment, and was of the view that the Applicant's claim was not made out - Dismissed - Mr M Boronovskis -v- Milne
Feeds Pty Ltd - APPL 2329 of 2001 - BEECH SC - 14/05/02 - Services to Agric/Huntg/Trappg   ............................................... 1011

Application re unfair dismissal - Applicant argued he was dismissed in a harsh, oppressive and unfair manner and sought
compensation as the opportunity for reinstatement was unavailing - Respondent argued that at the time he was in the process of
selling the business and was having relationship difficulties with the Applicant, and as there was no position for the Applicant
in the new company the Respondent decided to make the Applicant redundant - Commission found the Applicant was unfairly
dismissed because the job he was doing continued to be performed by someone until the business was taken over by the
purchaser and awarded compensation - Granted - Mr A Cokic -v- Graeme Wheildon Pty Ltd - APPL 1901 of 2001 - GREGOR
C - 03/05/02 - Other Services ........................................................................................................................................................ 1014

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, and
that he was owed outstanding benefits under his contract of employment - Respondent argued the Applicant had been made
redundant due to the business's financial difficulties and the Applicant had refused offers to discuss the redundancy -
Commission found that the Applicant was not dismissed but made redundant - Dismissed - Mr AJ Nieuwendyk -v- Mr W
Heggers & Other - APPL 732 of 2001 - GREGOR C - 17/05/02 - Agriculture ............................................................................. 1045

REINSTATEMENT—
1Appeal against Decision of Full Bench (80WAIG4326) re dismissed application for unfair dismissal - Appellant argued the Full

Bench erred in law in not taking cognisance of the legal significance of a cross appeal, by finding the Appellant was satisfied
with the Commission's order and by not granting an extension of time - Industrial Appeal Court found the grounds of appeal
for an extension of time was without merit and should not be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - IAC 6
of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 28/11/01 - Community Services............................................. 5

Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of
termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the
termination was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant
argued Complainant repudiated the contract of employment and that its acceptance of that repudiation terminated the
employment - Industrial Magistrate found that Defendant was justified, in all circumstances, in coming to a decision that
Complainant had no intention of returning to work in the foreseeable future and had repudiated the contract of employment
which led to her lawful termination - Dismissed - NL Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of
2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education ...................................................................................................... 124

1Application for stay of order for reinstatement pending appeal to Full Bench - Applicant argued employee ordered to be reinstated
would require retraining and offered to continue salary payments until the appeal was disposed - IAC found that it had the
power to stay the order pending the appeal and that there were no exceptional circumstances in the case - Dismissed - BHP
Iron Ore Pty Ltd -v- CONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - 04/02/02 - Metal
Ore Mining ................................................................................................................................................................................... 209

Application re unfair dismissal and contractual entitlements - Applicant argued she was dismissed without prior warnings or cause,
and denied contractual benefits, and sought reinstatement - Respondent argued that due to low sales, they had intended to make
some staff, including the Applicant, redundant but had changed their mind and gave the Applicant a chance to improve her
performance, but she instead resigned - Commission found that Applicant had resigned her own employment and was not
dismissed, that her action resulted in at least two if not three of the properties being removed from the Respondent company's
listing, therefore Applicant could not be entitled to the commission as a denied contractual benefits - Dismissed - Ms AD
Patterson -v- Calold (WA) Pty Ltd - APPL 1270 of 2001 - WOOD C - 26/04/02 - Property Services........................................... 853

Application re unfair dismissal - Applicant alleged that the dismissal was unfair because he was replaced by someone else without
notice and that he was not unreliable - Respondent argued that Applicant had resigned to go work for another employer -
Commission found that Applicant had chosen to take up employment elsewhere and that the claim for unfair dismissal was
dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Mr RA Richardson -v- Goldfields Contractors - APPL
1630,2003 of 2001 - WOOD C - 11/04/02 - Other Services........................................................................................................... 856

Application re unfair dismissal - Applicant argued she was summarily dismissed and that her dismissal was unfair, and sought
reinstatement - Respondent argued that it was unable to continue to sponsor the Applicant in relation to a visa application due
to the Department of Immigration's rules, and had no alternative but to terminate the contract - Commission found that the
termination of employment was not effected in accordance with the Applicant's contract of employment and to that extent the
dismissal was unfair - Reinstatement was sought but Commission was of the view there was a valid reason for the termination
and reinstatement was impracticable, and awarded compensation for insufficient notice of termination - Granted in Part - Mrs
IE GAULT -v- Mr Mike Smith Principal of Winthrop Baptist College - APPL 254 of 2002 - HARRISON C - 17/05/02 -
Education  ..................................................................................................................................................................................... 1017

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought reinstatement - Respondent argued that the
Applicant's time had lapsed and the application should be closed - Commission noted the delay regarding the application had
been inordinate and the explanation for the delay was inadequate, and that the Applicant had failed to attend the proceedings -
Commission found that it was no longer in the public interest for the matter to be pursued and that the matter be discontinued -
Dismissed - Mr MA Wilson -v- Timberlook Blinds Pty Ltd - APPL 1935 of 2001 - BEECH SC - 08/05/02 - Community
Services ........................................................................................................................................................................................ 1092

SAFETY—
2Appeal against Decision of Commission (81WAIG2596) re unfair dismissal - Appellant argued that in relation to the written warning

issued, the Commissioner erred in concluding that it was unfairly issued, that on various other issues such as health and safety,
the relationship between Applicant and the Head Department, the Applicant's performance and compensation, the
Commissioner failed to give proper weight to the evidence - Further, Appellant sought that the Commission's order be quashed
- Full Bench reviewed evidence, authorities and found on various reasons, that the Commissioner was entitled to find and
correct in finding that the dismissal was unfair, that it was quite clear that the exercise of the discretion at first instance did not
miscarry as alleged in the grounds of appeal and that the appeal was not made out, therefore dismissed the appeal - Dismissed -
Penrhos College (Inc) -v - Mrs M Muggeridge - FBA 52 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
07/12/01 – Education ..................................................................................................................................................................... 49
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Conference referred re alleged dispute re safety issues - Applicant Union sought an order that Aboriginal Police Liaison Officers be
provided with firearm training and authority to use firearms as mainstream police officers - Respondent opposed the order
sought as the issue to carry firearms is a matter to be determined by the Commissioner for Police based on operational
requirements - Public Service Arbitrator found that Aboriginal aides should be provided with training and authority to use
firearms in the same manner and in the same circumstances as applied immediately prior to 1 March 2002 -Further, that Order
1 should remain in operation until a range of issues associated with the role of Aboriginal aides is dealt with - Granted -
Western Australian Police Union of Workers -v- Commissioner of Police - PSACR 4 of 2002 - Public Service Arbitrator -
SCOTT C - 05/04/02 - Other Services........................................................................................................................................... 605

Conference referred re termination - Applicant Union sought an order for compensation to the maximum available under the Act -
Applicant argued that whilst not in any way seeking to derogate from the importance of safety in the mining industry, if the
Commission were to accept that its member was working too far out from safe ground, the circumstances of this matter did not
warrant his dismissal - Respondent objected to and opposed the claim, arguing that union member had breached the Mines
Safety and Inspection Regulations 1985 and the Respondent's policy in relation to the same - Further, it was the other safety
breaches that was apparent in his employment record that contributed to its decision to dismiss him - Commission found based
on the evidence presented that union member was working in an area of unsupported ground which was prohibited under the
Regulation and the Respondent's policy and this was a serious and potentially fatal safety breach - Further, Commission
reviewed test cases, the prior incident that occurred and was of the opinion that the union member's dismissal was not harsh,
oppressive or unfair, and on all of the evidence in the matter, he had been given a fair go all round - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry Walker Eltin Pty Ltd - CR 203 of
2001 - KENNER C - 08/04/02 - Metal Ore Mining....................................................................................................................... 673

SICK LEAVE—
Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of

termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the
termination was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant
argued Complainant repudiated the contract of employment and that its acceptance of that repudiation terminated the
employment - Industrial Magistrate found that Defendant was justified, in all circumstances, in coming to a decision that
Complainant had no intention of returning to work in the foreseeable future and had repudiated the contract of employment
which led to her lawful termination - Dismissed - NL Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of
2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education...................................................................................................... 124

STAY OF PROCEEDINGS—
3Application for registration of a new award - Application by Respondent for an adjournment - Applicant Union opposed the

adjournment as Respondent was well acquainted with the subject matter of the application and that it would have a detrimental
effect on the potential employees of the new award - Respondent argued that the time to prepare for the court hearing would be
inadequate and that December and January were notoriously the busiest times of the business cycle for the hospitality industry
- Commission found that the decision whether to grant or refuse was a matter for the discretion of the Commission and that
there would be a serious injustice to the Applicant Union and its potential members if the application for an adjournment was
granted and were against granting the adjournment - Refused - Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court
Session - BEECH C/SMITH, C/WOOD,C - 11/12/01 – Hospitality.............................................................................................. 59

1Application for stay of order for reinstatement pending appeal to Full Bench - Applicant argued employee ordered to be reinstated
would require retraining and offered to continue salary payments until the appeal was disposed - IAC found that it had the
power to stay the order pending the appeal and that there were no exceptional circumstances in the case - Dismissed - BHP
Iron Ore Pty Ltd -v- CONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - 04/02/02 - Metal
Ore Mining.................................................................................................................................................................................... 209

4Application re a stay of operation of orders made in the Industrial Magistrates Court - Applicant Union sought that the application be
stayed as there was a serious question to be tried as to whether the Magistrate erred in law in dismissing the claim and that the
balance of convenience favoured the Applicant - There was also an application to adjourn the proceedings on behalf of the
Respondent which was not pressed - President found that there was no power or jurisdiction for the President to grant the stay
of an order made by Industrial Magistrates Court or Magistrate pending the hearing and determination of an appeal against that
decision or order - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -
v- Burswood Resort (Management) Limited - PRES 1 of 2002 - President - SHARKEY P - 16/01/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 222

4Application for stay of operation of Decision of the Public Service Arbitrator in Matter No. P27/2001 (82WAIG194) re application
pursuant to s.80E and s80F of the I.R. Act - Applicant argued that the PSA erred in law in finding jurisdiction to deal with the
application and the application raised no industrial matter - President found the argument that there was no jurisdiction was not
a strong one and on the balance of convenience of both the parties requires that the jurisdiction, having been determined, the
matter should now proceed to determination without further unnecessary delay - Dismissed - Director General, Department of
Justice -v- Civil Service Association of Western Australia Incorporated - PRES 3 of 2002 - President - SHARKEY P -
14/02/02 - Government Administration......................................................................................................................................... 437

1Application for stay of order of Decision of Commission in Court Session in Matter No. A4 of 2001 - The main ground of appeal was
that the CICS justified the making of the award on the basis that the Applicant had been incorporated so as to avoid the binding
effect of the Burswood Resort Management Ltd agreement - Industrial Appeal Court was not impressed with the force of the
argument that the new award will cause the Applicant to suffer irremediable losses in the form of lost business opportunities if
a stay was not granted - IAC concluded that this case did not present exceptional circumstances such as to justify an order that
the award made by CICS be stayed pending the appeal - Dismissed - Burswood Catering and Entertainment Pty Ltd -v-
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 5 of 2002 - Industrial
Appeal Court - - 23/04/02 - Accommodatn, Cafes&Restaurants ................................................................................................... 741

2Cross Appeals against decision of Public Service Arbitrator (82WAIG104) re declaration of jurisdiction to hear and determine claim
for redress, compensation or damages over a discontinued disciplinary action - Applications for adjournment of hearing -
Appellant Employer argued that as the appeal required consideration of the limits of the Commission's jurisdiction it was in the
public interest - Appellant Union argued, inter-alia, that the hearing should be adjourned because it would be inconvenient,
there were no established facts and discovery was incomplete in the substantive matter, it would not inconvenience the
Appellant Employer and the President had dismissed the application for a stay of the declaration - Full Bench found one
application for adjournment was incompetent as it was made before the appeal was listed and that the approaches to the
Registrar for an adjournment were unsatisfactory Full Bench reviewed authorities and found many of the issues raised were
irrelevant and matters for the appeal and that refusing an adjournment would not result in a serious injustice to the Appellant
Union - However an adjournment was subsequently granted due to the indisposition of an advocate - Full Bench found that the
issues in one appeal were not of such importance that an appeal should lie and gave reasons therefore - Appellant Union
conceded in the second appeal that one cannot appeal against reasons for decision and sought leave to discontinue - Full Bench
found neither appeal warranted an order for costs - Dismissed, Discontinued and procedural orders issued accordingly - Civil
Service Association of Western Australia Incorporated -v- Director General, Department of Justice - FBA 3,4 of 2002 - Full
Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/05/02 - Government Administration..................................................... 752
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4Application for stay of operation of the Order of the Commission (unreported) re unfair dismissal and contractual entitlements
pending the hearing and determination of Appeal to Full Bench - Appellants Employer argued that Commissioner erred in law
and fact in making the Order as there was no basis for making the Order because the claim was one of contractual benefits and
for unfair dismissal and that the documents ordered were excessively broad - Respondent argued that there was no justification
for an order for stay of operation to be made - President found that Appellants had not made or established that they were
entitled to an order for a stay of operation - Dismissed - Mr Ron Stanley/Mr Peter Stanley, Westlaw Securities P/L T/as
Communique Communications -v- Mr MK Bryant - PRES 8 of 2002 - President - SHARKEY P - 30/04/02 - Communication
Services ......................................................................................................................................................................................... 785

4Application for stay of operation of Order in Matter No.1624/2001 (82WAIG1025) pending appeal to Full Bench - Appellant sought
that the Order be stayed on the grounds that the Commissioner at first instance erred on a number of issues relating to
jurisdiction and that the appeal was in respect to an order requiring a substantial amount of money to be paid - President found
that the Appellant had not established that it had a strong case on appeal and that there were no exceptional circumstances
established requiring the Order to be made - Dismissed - Bamboo Holdings Pty Ltd -v- Mr MG Halligan - PRES 20 of 2002 -
President - SHARKEY P - 06/06/02 - Other Services.................................................................................................................... 966

SUPERANNUATION—
2Appeal against Decision of Commission (81WAIG1632) re quantum of compensation and contractual benefits - Appellant argued

that the Commissioner erred on a number of grounds regarding compensation, superannuation, entitlements and redundancy
payment - There was no cross appeal - Full Bench found that the Appellant was not entitled to claim an amount equal to
superannuation contributions as a contractual benefit, and had received a reasonable redundancy payment - Dismissed - Mr P
Dellys -v- Elderslie Finance Corporation Limited - FBA 42 of 2001 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
18/12/01 – Finance ........................................................................................................................................................................ 24

Application re contractual entitlements - Superannuation - Applicant argued that she was to be paid at a rate of 50% of gross earnings
of sales, not reducible by any deductions made by employer for superannuation or any other reason, her superannuation
entitlements were additional to the payments - Respondent argued that it made superannuation contributions in accordance
with the Superannuation Guarantee Administration Act 1992 and when the Act prescribed higher contributions her rate of
commission was decreased to take into account those higher contributions - Commission found that there was a variation to the
contract of service and that the claim had not been made out - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - APPL 1074 of
2001 - GREGOR C - 08/03/02 - Real Estate Agency..................................................................................................................... 475

Application re contractual entitlements - Applicant argued that he was owed benefits accrued as compensation for time not worked as
his contract guaranteed him employment until 16 October 2002 - Respondent argued the agreement only created a salary
guarantee - Commission found that clauses 4.3 and 4.4 of the agreement were ambiguous and the Applicant was unable to
make out his claim for leave and that superannuation did not form part of the Applicant's salary within the meaning of the
agreement - Dismissed - Mr NL Knight -v- Alinta Gas Limited - APPL 1248 of 2001 - SMITH, C - 15/02/02 - Electricity and
Gas Supply..................................................................................................................................................................................... 478

Application re unfair dismissal - An application by Applicant for adjournment was granted and an application for leave to amend the
Notice of Application was dismissed - Applicant argued he was harshly oppressively or unfairly dismissed, that he was not
given reasons for his dismissal and sought three months' lost earnings and the costs involved in the closing and re-opening of
his own private business - Respondent argued Applicant was on three months probation, that during that period he was
incapable of performing basic duties of estimating and site measurement, that he was advised he was unsuitable for the
position and was provided with the full reasons why - Further, Applicant was offered an alternative position within the
company which he rejected - Commission found that it was a term of Applicant's contract of employment that it would be
subject to review and that no specific period of time for the review was agreed too - Further, Commission found on evidence
that Applicant was not given a "fair go" and accordingly his dismissal was unfair, that reinstatement was impracticable and
ordered compensation - Ordered Accordingly - Mr SJ O'Brien -v- Perth Metalwork Co. Pty Ltd - APPL 778 of 2001 - BEECH
SC - 18/09/01 - Construction Trade Services ................................................................................................................................. 642

Application re contractual entitlements - Applicant claimed he was owed benefits to which he was entitled to under his contract of
employment - Applicant claimed he was owed wages, leave entitlements, superannuation, petty cash and mobile phone
expenses, accommodation and fuel entitlements - Respondents opposed the claim and counter claimed with a list of expenses
paid by the Respondents for the Applicant - Commissioner found that all claim except the petty cash were made out by the
Applicant - Respondents counter claims that the Applicant owed the Respondent money were not made out - Commissioner
ordered the Applicant to return the computer tower in working order to the Respondents before the Respondents were required
to pay the outstanding amounts - Granted in part - Mr DJ Jackson -v- Warrayu Aboriginal Corporation - APPL 431,432 of
2000 - SMITH C - 03/05/02 - General Construction  .................................................................................................................... 1032

Application re contractual entitlements - Applicant sought denied salary, salary in lieu of notice, annual leave and superannuation
entitlements due under his contract of service - Respondent's notice of answer and counter proposal did not comply with the
Commission's direction or regulations - Respondent advised the Commission that it would not appear at the hearing as it had
no assets - Commission awarded the Applicant salary payments due under the contract of service, but denied the claims for
salary in lieu of notice, annual leave and superannuation - Granted in Part - Mr MJ Radford -v- Coinstar Pty Ltd - APPL 1855
of 2001 - KENNER C - 21/05/02 - Finance .................................................................................................................................. 1049

TERMINATION—
1Appeal against Decision of Full Bench (80WAIG4326) re dismissed application for unfair dismissal - Appellant argued the Full

Bench erred in law in not taking cognisance of the legal significance of a cross appeal, by finding the Appellant was satisfied
with the Commission's order and by not granting an extension of time - Industrial Appeal Court found the grounds of appeal
for an extension of time was without merit and should not be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - IAC 6
of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 28/11/01 - Community Services............................................. 5

2Appeal against Decision of Commission (81WAIG1616) re unfair dismissal and contractual entitlements - Appellant argued the
Commissioner erred in law and fact regarding the no period of notice to terminate within the employment contract and the
Appellant's work performance, and sought an order that the decision be overturned - An application for an extension of time to
lodge appeal books was granted and application to adduce fresh evidence was dismissed - Full Bench found that there was no
concluded written agreement nor was an offer of employment accepted which contained an agreed term of notice of
termination - Dismissed - Dayman Holdings Pty Ltd ABN 009 309 468 Trading as Reynolds & Associates -v- Mr MRS Barnes
- FBA 41 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/BEECH C - 17/12/01 - Business Services ................................. 17

2Appeal against Decision of Commission (81WAIG1632) re quantum of compensation and contractual benefits - Appellant argued
that the Commissioner erred on a number of grounds regarding compensation, superannuation, entitlements and redundancy
payment - There was no cross appeal - Full Bench found that the Appellant was not entitled to claim an amount equal to
superannuation contributions as a contractual benefit, and had received a reasonable redundancy payment - Dismissed - Mr P
Dellys -v- Elderslie Finance Corporation Limited - FBA 42 of 2001 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
18/12/01 – Finance ........................................................................................................................................................................ 24

2Appeal against Decision of Commission (81WAIG1646) re unfair dismissal - Appellant argued the Commissioner had erred in law
and fact on numerous grounds relating to the contract of service - Full Bench found there was no jurisdiction to hear and
determine an application claiming relief for harsh, oppressive and unfair dismissal, and the claim for contractual benefits was
not established at first instance - Dismissed - Mr CJ Fox -v- News Illustrated Pty Ltd - FBA 46 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/BEECH C - 20/12/01 - Printg, Publishg & Rcdd Media ............................................................... 35
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2Appeal against Decision of Commission (81WAIG2596) re unfair dismissal - Appellant argued that in relation to the written warning
issued, the Commissioner erred in concluding that it was unfairly issued, that on various other issues such as health and safety,
the relationship between Applicant and the Head Department, the Applicant's performance and compensation, the
Commissioner failed to give proper weight to the evidence - Further, Appellant sought that the Commission's order be quashed
- Full Bench reviewed evidence, authorities and found on various reasons, that the Commissioner was entitled to find and
correct in finding that the dismissal was unfair, that it was quite clear that the exercise of the discretion at first instance did not
miscarry as alleged in the grounds of appeal and that the appeal was not made out, therefore dismissed the appeal - Dismissed -
Penrhos College (Inc) -v - Mrs M Muggeridge - FBA 52 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/WOOD,C -
07/12/01 – Education..................................................................................................................................................................... 49

Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of
termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the
termination was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant
argued Complainant repudiated the contract of employment and that its acceptance of that repudiation terminated the
employment - Industrial Magistrate found that Defendant was justified, in all circumstances, in coming to a decision that
Complainant had no intention of returning to work in the foreseeable future and had repudiated the contract of employment
which led to her lawful termination - Dismissed - NL Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of
2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education...................................................................................................... 124

Application re unfair dismissal - Applicant argued that she was not provided with definitive reason why the Respondent was unhappy
with her performance, nor was she given any opportunity to rectify the situation, that the Respondent's instructions were
unclear and erratic and she had no idea she would be dismissed - Respondent argued that Applicant started well and seemed
interested in her job at first but then her attitude declined, she was unwilling to communicate, lack initiative and her attitude
was defiant and recalcitrant when counselled leaving Respondent no alternative but to dismiss her - Commission found based
on the evidence provided that after the warning, Applicant had not been given the opportunity to improve, therefore her
dismissal was unfair and ordered Respondent to pay Applicant the sum equivalent to 2 week's wages as compensation for the
dismissal - Granted - Ms SE Anderson -v- Eastern Goldfields Medical Division of General Practice - APPL 958 of 2001 -
BEECH C - 21/12/01 - Metal Ore Mining ..................................................................................................................................... 127

Application re unfair dismissal - Applicant argued she had been harshly, oppressively or unfairly dismissed - Respondent denied the
claim - Commission found based on the evidence presented that Applicant had made out her claim that she was dismissed and
that it was harsh, oppressive or unfair, and ordered that as reinstatement was impracticable, that Respondent pay compensation
to the Applicant for the dismissal - Granted - Ms KJ Williams -v- Havencourt ATF Richard Strutt FT t/a Helena Valley
Pharmacy - APPL 928 of 2001 - BEECH C - 21/12/01 - Personal & Household Good Rtlg ......................................................... 130

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and not paid benefits
including overtime under her contract of employment and that she would have been paid overtime for hours greater than 37.5
hours per week - Respondent argued that Applicant was not entitled to any overtime and that it was not expressed in the
contract of employment and was never claimed or paid during six years of employment - Commission found that the contract
of employment did not contain any provisions that she would be paid overtime and that she never claimed overtime in the six
years of employment was a strong suggestion that she believed that she was not entitled to it and thus had difficulty in proving
the claim - Order Issued - Ms SR Corcoran -v- Gibson Quai Pty Ltd ACN (009 323 620) - APPL 1716 of 2001 - BEECH C -
12/12/01 – Other Services ............................................................................................................................................................. 137

Application re unfair dismissal and contractual entitlements - Application to amend the name of Respondent - Applicant argued that
section 27 of the Act gave Commission the powers to correct, amend or waive any error and in this instance amend the name
of Respondent - Respondent argued that although the Commission had powers to amend pursuant to section 27, it could not
substitute a new party for the Respondent unless the party so substituted waived the irregularity and Respondent did not waive
the irregularity - Commission found that it had powers in exercising its discretion to consider whether the circumstances
warranted an amendment and found that there was insufficient evidence to explain why the error was made and any real efforts
to remedy the situation and thus application dismissed - Dismissed - Ms JE Graham -v- Robert Waters - The Queens Hotel -
APPL 699 of 2001 - SCOTT C. - 07/01/02 – Hotel ....................................................................................................................... 139

Application re unfair dismissal - Applicant argued that dismissal was unfair because the status of employment was permanent as had
been promised and thus able to have the necessary time off - Respondent argued that Applicant was employed as a permanent
employee in the first period and a casual employee in the second period of employment - Further, support was offered to
Applicant to assist with his rehabilitation and had been told on a number of occasions that his behaviour was unacceptable and
was sufficiently warned about the viability of his job - Commission found that Applicant was given a fair go all round, had
become less cooperative and had a poor attitude and performance towards his work - Dismissed - Mr BA Johnston -v- Diasson
Holdings Pty Ltd The Lonie Family Trust t/as R. H. Trotter & Co - APPL 415 of 2001 - GREGOR C - 20/12/01 - Horticulture
& Fruit Growing............................................................................................................................................................................ 146

Application re unfair dismissal and contractual entitlements - Application for adjournment by Applicant - Applicant's agent argued
that Applicant had moved to Queensland and had employment that did not allow for time off until February 2002 and that
Respondent had provided documents at the last minute that had not been put to Applicant - Respondent opposed application for
adjournment and argued that Applicant was self employed and doubted not being able to take time off in advance - Further,
Respondent reserves the right to claim costs - Commission found that Applicant had moved to Queensland and was prepared to
accept in principle that a person who found new employment may not be able to take time off in the first few months and
finally if the adjournment was not granted Applicant would suffer a serious injustice - Adjournment Granted - Ms JA Morrison
-v- Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH C - 10/12/01 - Personal & Household Good Rtlg ............. 154

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no warnings given to her before she
was dismissed, the procedure used to terminate her services was unfair, she received no counselling or other opportunity to
identify the employer's complaints about her or to remedy them - Respondent argued that Applicant was terminated after a
sequence of events - Further the principle reason for dismissal was her poor performance and that she failed to follow
directions - Commission found that Respondent did not give Applicant the opportunity to explain what she had done and
Respondent could not have legitimately reached a conclusion that failure to carry out instructions justified termination instead
she was dismissed forthwith and thus dismissal was unfair - Order Issued - Mrs SM Parker -v- Mary-Anne Kenworthy - Image
International Pty Ltd - APPL 955 of 2001 - GREGOR C - 23/11/01 – Recreation ........................................................................ 156

Application re unfair dismissal - Applicant argued that she viewed her position as long term, there was never any dissatisfaction
expressed with her work at any time and that Respondent repudiated the contract of employment - Respondent argued that its
action did not constitute a termination of employment, therefore the Commission lacked jurisdiction to determine the claim -
Commission found based on the evidence presented that the Respondent had repudiated the contract of employment because
Applicant was asking for more money and had been consistent in her demands to that extent, and the Respondent incorrectly
concluded that at the end of the 12 months period the contract would come to an end - Further, Commission found that
reinstatement was impracticable and ordered that compensation be paid to Applicant for a period of 10 weeks and four days -
Granted - Ms SL Semple -v- Pro Subi Limited - APPL 910 of 2001 - GREGOR C - 20/12/01 - Other Services........................... 159

Application re unfair dismissal and contractual entitlements - Applicant argued that she was summarily dismissed in that she was
required to leave Respondent's employment immediately upon termination without reasonable notice and that Respondent
breached the contract of employment - Respondent argued that Applicant was made redundant due to restructure and Applicant
did not hold the necessary qualifications required and there was no alternative employment available - Commission found that
Applicant was unfairly dismissed in many ways and where a fair go all round did not enter the equation and her position was
not made redundant and that Applicant was terminated without warning or prior notice - Further, Commission found that
Applicant was unfairly dismissed, reinstatement was impracticable and awarded compensation - Order Issued - Ms DM Smith
-v- Nutricia Australia Pty Limited - APPL 640 of 2001 - WOOD,C - 07/12/01 - Health Services ................................................ 162
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Application re unfair dismissal and contractual entitlements - Applicant argued that she has been harshly, oppressively or unfairly
dismissed - Claim for contractual entitlements was not pursued at the hearing - Respondent argued that Applicant had breached
the Company's Casual Employment Contract by providing false information in relation to criminal history - Commission found
on evidence that Respondent had failed to satisfy the onus to demonstrate the summary dismissal was fair, however,
Commission was of the view that the Respondent was entitled to dismiss the Applicant by giving her notice - Further,
Commission ordered that 1 months pay be paid to Applicant as compensation in accordance with her contract of employment -
Ordered Accordingly - Ms D Churchill -v- Pharmacia and UpJohn (Perth) Pty Limited - APPL 2077 of 2000 - SMITH, C -
06/12/01 - Petroleum Coal Chemical Assoc................................................................................................................................... 172

Application re unfair dismissal and contractual entitlements - Applicant argued that she has been harshly, oppressively or unfairly
dismissed and she was owed benefits entitled to her under her contract of employment - Respondent argued that Applicant
resigned after it lost the agency for products it was intended that Applicant would promote and sell - Commission, having
considered all of the evidence, found that Applicant resigned without duress and dismissed her claim for harsh, oppressive or
unfair dismissal - Claim for contractual benefit - Upheld - Mrs KM Zuglian -v- Ordberg Nominees P/L T/as Western
Biomedical - APPL 1806 of 2000 - SMITH, C - Health Services .................................................................................................. 177

1Appeal against decision of Full Bench (81WAIG2537) re amount of compensation paid for loss or injury due to unfair dismissal -
IAC found question was whether when assessing the monetary compensation which may be awarded under s23A(1)(ba) of the
IR Act 1979 the Commission should discount the amount awarded, if an Applicant has commenced proceedings in a common
law court for damages which may result in a monetary award - IAC found that there was nothing in the IR Act, including the
requirement to act according to equity, good conscience and the substantial merits of the case that required the Commission to
take into account the fact that the Applicant may have other monetary remedies or has commenced proceedings to enforce
those remedies - Dismissed - Q-Vis Limited (ACN 009 234 173) -v- Mr SD Gordon - IAC 5 of 2001 - Industrial Appeal Court
- 01/01/02 - Machinery & Equipment Mfg .................................................................................................................................... 210

2Appeal against decision of Commission (81WAIG1206) - Appellant argued that the learned Commissioner erred in law and fact on
several grounds regarding procedural fairness and failing to consider a number of matters and facts - A submission that the
Appeal was incompetent as being out time was dismissed - Full Bench found that the exercise of discretion at the first instance
was not miscarried and no ground of appeal was made out - Dismissed - Mr GE Garbett -v- Midland Brick Co Pty Ltd - FBA
28 of 2001 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 06/02/02 - Other Manufacturing ...................................... 212

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed by the Respondent -
Respondent claimed that Applicant was dismissed because of poor performance and the company had lost a major contract
which resulted in the reduction in the number of employees - Commissioner found the Applicant had been unfairly dismissed
and he had diligently sought alternative employment and awarded compensation - Granted - Mr K Chopra -v- Kwik & Swift
Co Pty Ltd trading as Kwik & Swift Couriers - APPL 1813 of 2000 - SMITH, C - 01/02/02 - Road Transport ............................ 329

Application re unfair dismissal and contractual entitlements - Applicant argued that her resignation was really a constructive dismissal
because she was left with no other alternative other than to resign and that there was no training or assistance provided and she
was punctual during her period of employment - Respondent argued that Applicant had tendered her resignation and that she
did have an alternative to resignation and her attitude did not change whilst her resignation was put on hold for a period of two
weeks - Commission found that Applicant did tender her resignation and that she agreed to put it on hold for a two week period
at the conclusion of which Respondent could, if it wished accept it - Dismissed - Ms AL Green -v- Ballajura Properties Pty Ltd
- APPL 1454 of 2001 - BEECH C - 07/02/02 - Property and Business Services............................................................................ 335

Application re unfair dismissal - Applicant claimed his dismissal was unfair as he was given no indication or warning that his
performance was unsatisfactory - Applicant was employed on a two month probationary period and was dismissed at the end
of that period - Respondent argued that he believed the Applicant's attitude was such that it was unlikely he would improve -
Commission found that although neither oral or written warnings were given to Applicant, Commissioner found Applicant had
not proved his dismissal to be unfair - Dismissed - Mr CJ Hastie -v- Mr Umberto Fiore, Camera Land Camera House - APPL
1154 of 2001 - BEECH C - 23/01/02 - Personal & Household Good W/sg.................................................................................... 337

Application re unfair dismissal and denial of contractual entitlements - Applicant sought an adjournment on a number of grounds
including, illness, being an unrepresented party and the delay in providing discovery of documents - Respondent submitted that
the injustice in granting an adjournment arose from the inconvenience and the question of cost - Commissioner granted an
adjournment for one day - Granted in part - Mr R Jeeves -v- Brett Martin Plastics Pty Ltd - APPL 1370 of 2001 - BEECH C -
30/01/02 - Other Manufacturing ..............................................................................................................................................339

Application re unfair dismissal - Applicant argued that his dismissal was unfair as it was a summary dismissal - Respondent argued
that Applicant's behaviour and the burning out of the intercom incident had serious adverse effect on the employer's business -
Commission was not persuaded on the evidence that it was unfair to dismiss Applicant when these things had occurred in the
first weeks of his employment - Dismissed - Mr MJ Jolly -v- ABA Automatic Gates (W.A) - APPL 839 of 2001 - BEECH C -
22/01/02 - Construction Trade Services ......................................................................................................................................... 340

Application re unfair dismissal and contractual entitlements - Applicant argued that she did not resign but was dismissed by
Respondent and was employed as a permanent employee not as a casual and had not been paid all her contractual entitlements
as a full time employee - Respondent argued that Applicant had verbally tendered her resignation which was accepted by the
Directors and that in her final week she was place on casual hours and was paid out all contractual entitlements - Commission
found that it was Respondent that decided that Applicant's employment should end and was therefore dismissed and that it was
Respondent that instituted the casual hours only after Applicant's employment ceased - Further, Commission found however
that Applicant by her own actions in offering to leave and seeking the meeting had to take responsibility for her actions and
that payments made were paid for previous work and as a goodwill gesture - Dismissed - Ms JS Monteith -v- Saruman
Holdings Pty Ltd & Other - APPL 1285 of 2001 - WOOD,C - 11/01/02 – Restaurant .................................................................. 345

Application re unfair dismissal and contractual benefits - Applicant argued that he was harshly, oppressively and unfairly dismissed
from his employment and sought compensation - Respondent argued the Applicant was not an employee, had relinquished day
to day involvement in the business and that the application was lodged out of time - Commissioner found the Applicant was
paid wages and was an employee and a Director of the company, and was unfairly dismissed but reinstatement was
impracticable - Claims for contractual benefits and costs dismissed - Granted in part - Mr N Polra -v- Chesterfield Child Care
Centre Pty Ltd - APPL 1016 of 1999 - SCOTT C. - 25/01/02 - Community Services.................................................................... 351

Application re redundancy payment - Applicant sought additional payment to her redundancy payment based on equity regarding
recent redundancy payments to other staff - Respondent argued that an error was made with other employees payments -
Commissioner found that the Applicant had received no offer of a redundancy package above the award and had received the
same package as employees covered by the award made redundant in housekeeping at the same time, and found the
termination payment to be fair - Dismissed - Mrs E Warner -v- Burswood Hotel Pty Ltd - APPL 1533 of 2001 - WOOD,C -
23/01/02 - Accommodatn, Cafes&Restaurants .............................................................................................................................. 364

2Appeal against Decision of Commission (81WAIG2772) re unfair dismissal - Applications to extend time to institute the appeal were
granted and fresh evidence was admitted - Appellant appealed against the original order striking out the application due to no
attendance on behalf of the application at the first hearing - Full Bench found the failure of the Appellant's solicitor to attend
the hearing was the fault of the Solicitor and suspended the order and remitted the matter back to the Commission - Costs for
the Respondent's inconvenience was awarded - Upheld and decision at first instance suspended and remitted back to the
Commission - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - FBA 54 of 2001 - Full Bench - SHARKEY P/COLEMAN
CC/WOOD,C - 28/02/02 - Other Services ..................................................................................................................................... 422
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2Appeal against Decision of Commission (unreported) re unfair dismissal - An application to extend time to institute the appeal was
granted - Appellant argued the Commissioner erred in exercising his discretion to make an order discontinuing matter No.
1039/2000 - Respondent argued there was no material put forward to support the application - Full Bench found that the
Commissioner had erred in the exercise of his discretion and quashed the order made at the first instance - Upheld and
Quashed - Mr J Lane -v- Aussie Online Limited (ACN 004 160 927) - FBA 50 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 20/02/02.................................................................................................................................... 430

Application re unfair dismissal and contractual entitlements - Applicant alleged she was dismissed because she would not apologise to
the Respondent's daughter and son in law, and sought compensation for dismissal and outstanding benefits - Respondent
claimed that tension had developed in the workplace caused by the Applicant's conduct, and there was no dismissal as the
Applicant removed herself from the workplace - Commission found the Applicant had brought the contract of employment to
an end at her behest and there was no jurisdiction for unfair dismissal for the Commission - Claim for contractual benefits was
made out in part for payment of notice - Granted - Ms RV Adamiak -v- All Things X-Ray Pty Ltd - APPL 472 of 2001 -
GREGOR C - 01/03/02 - Health Services................................................................................................................................ 467

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and that he had been denied
contractual entitlements under his contract of service - Applicant argued that the reason for the dismissal stemmed from
something of an abusive attitude on the part of employer on that day and that he was ordered to leave the premises - No
appearance from Respondent - Commission found that in the absence of Respondent there was no countervailing evidence and
found that the dismissal was unfair and awarded compensation - Unfair dismissal claim granted and contractual entitlements
claim dismissed - Mr TP Bartell -v- Outdoor Shades Wangara - APPL 1998 of 2001 - BEECH C - 05/03/02 - Building
Structure Services.......................................................................................................................................................................... 470

Application re unfair dismissal - Applicant contends that the dismissal was unfair and sought compensation - Commission, based on
the evidence presented by both parties, applied the indicia set out in Vabu's case and found that Applicant was an independent
contractor, that he was unable to access the Commission through s.29(b)(1) of the I.R. Act and that the Commission had no
jurisdiction to deal with the claim - Dismissed for want of jurisdiction - Mr J Boyle -v- WA Fork Truck Distributors Pty Ltd -
APPL 1195 of 2001 - GREGOR C - 13/03/02 - Road Transport ................................................................................................... 472

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied benefits for
a period of employment that was denied - This period of employment was an extension of what was otherwise a fixed term
arrangement - Respondent argued the Applicant's contract of employment ended with the expiry of a fixed term contract -
Commission found that despite the expectations from the meeting on 26 February 2001 no written approval or funding was
forthcoming to extend the contract of employment, and the Applicant was not unfairly dismissed - Dismissed - Mr R
Williamson -v- Yulella Fabrications Aboriginal Corporation - APPL 746 of 2001 - KENNER C - 04/02/02 - Government
Administration............................................................................................................................................................................... 483

Conference re dismissal - Applicant Union argued the Applicant had been dismissed because he had complained about late payments -
During the conference an issue arose as to the status of the employment contract - Respondent argued the Applicant had been
employed as a subcontractor - Commission found the employment relationship was one of an independent contractor and
declined to refer the matter for a hearing as there was no jurisdiction - Declaration Issued - The Western Australian Builders'
Labourers, Painters & Plasterers Union of Workers -v- Geltray Pty Ltd trading as Reofast Steel Fixing - C 156 of 2001 -
GREGOR C - 12/02/02 - Construction Trade Services.................................................................................................................. 489

Application re unfair dismissal and contractual entitlements - Application for an Order for discovery considered - Applicant lodged an
application for general discovery to substantiate application re unfair dismissal and contractual entitlements - Respondent
argued that the Order for general discovery may be oppressive given that the documents covered by such an Order would go
back possibly some 20 years - Commission considered that an Order for general discovery would be refused, however, an
Order for discovery of documents that were relevant or related to the substantive application would be considered - Ordered
Accordingly - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001 - GREGOR C - 06/03/02 – Education
- (Note: Further Reasons for Decision in this matter published in April WAIG, Vol. 82, Part 1, Subpart 4 at page 696).............. 501, 696

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because he was not given the
opportunity to explain his actions and was denied natural justice - Respondent argued that Applicant had been dismissed for
misconduct and that the breach of trust had warranted the termination - Commission found that there were different accounts of
what had taken place and that those circumstances alone did not warrant the summary dismissal and that Applicant did not
have any opportunity to defend himself or provide an explanation thus, the dismissal was substantively and procedurally harsh
and unfair - Further Commission found that the employee/employer relationship had broken down so that reinstatement was
impractical and awarded compensation - Ordered Accordingly - Mr CV Caldwell -v- P.Brown - Cloveroaks Pty Ltd - APPL
1421 of 2001 - WOOD C - 18/03/02 – Agriculture ....................................................................................................................... 617

Application re unfair dismissal - Applicant argued he has been unfairly dismissed and that he had as a benefit under his employment
an entitlement to six month's salary - Respondent stated that Commission did not have jurisdiction as such to hear the matter as
Applicant was employed under an award of the Australian Industrial Relations Commission - Parties were invited to prepare
written submissions for determination - On the grounds submitted in support of Applicant's claim, the only issue the
Commission was asked to decide was the question of whether or not Applicant's employment had been subject to the terms and
conditions of the federal award - Commission found on evidence that Respondent was the successor to Community Youth
Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because the name of the body carrying on that
business was the only thing that changed; there was no suggestion of any change whatsoever resulting from the change of
name and accordingly, found that the Respondent was a Respondent to the Community Employment, Training and Support
Services Award 1999 an award of the AIRC - Declaration Issued - Mr GJ Clarke -v- Stirling Skills Training Inc Trading as
Jobwest - APPL 2112 of 2001 - BEECH SC - 04/04/02 - Other Business Services....................................................................... 621

Application re unfair dismissal - No appearance from Applicant - No appearance from Respondent - Commission found that there had
been a continuing lack of attention by Applicant to the requirements of the Regulations and the need to attend to responses to
various advices from the Commission and therefore Commission exercised the powers vested in it by s27 of the Act and
dismissed the application - Dismissed - Mr DR Germano -v- Gryphon Garage Doors - APPL 103 of 2002 - GREGOR C -
26/03/02 - Metal Product Manufacturing....................................................................................................................................... 623

Application re unfair dismissal - Preliminary issue to determine whether matter should proceed - Applicant argued that application
should proceed because the prejudice would be the denial of Applicant to bring his claim before the Commission for
determination and that documentation requested from Respondent were not forthcoming - Respondent argued that Applicant
had not complied with Regulation 89, that Applicant had not been unfairly dismissed and that Applicant had not provided
sufficient grounds for an unfair dismissal case - Commission found that there would be prejudice to Applicant by the
application being dismissed and thus the application was not dismissed - Application to proceed - Mr DT Gould -v-
Commissioner for Police - APPL 132 of 2002 - SCOTT C - 05/04/02 – Police ............................................................................ 624

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought the maximum amount compensation in the
alternative that reinstatement was impracticable - Respondent argued that Applicant was not a target for the dismissal, that he
had previously considered terminating him to cut costs because his business was not performing well - Commission found on
evidence that Respondent had previously considered terminating Applicant because its business was not performing well,
therefore, Commission did not believe that Applicant was a target - Further, Commission found that Applicant was unfairly
dismissed; that it doubt that a successful working relationship could be re-established and that it was satisfied that Applicant
had sought to mitigate his loss and awarded compensation - Ordered Accordingly - Mr PM Kerr -v- Retech Rubber Pty Ltd -
APPL 1303 of 2001 - WOOD C - 22/03/02 - Other Services ........................................................................................................ 625
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Application re unfair dismissal - Commission was satisfied that Applicant had been properly represented during the proceedings and
that a settlement had been reached - Further, in circumstances when an agreement has been reached, and the Applicant then
seeks to re-agitate that agreement but it is not willing to provide further information, provides grounds for the application to be
dismissed for want of prosecution - An order that the Commission refrain from further hearing or determination as further
proceedings are not necessary or desirable in the public interest was issued - Dismissed - Mr J Kluchar -v- Hamersley Iron Pty
Ltd - APPL 625 of 2001 - BEECH SC - 11/03/02 - Metal Ore Mining.......................................................................................... 628

Application re unfair dismissal - Application to amend name of Respondent - Applicant Union argued that the Industrial Officer had
wrongly named the CEO as Respondent and as the employer even though no instructions were given to do so and to amend the
Respondent's name would cause no prejudice as the error was brought to the attention of Respondent at an early stage of the
proceedings - Respondent argued that Respondent was not Applicant's employer and that Applicant ought to have been aware
of the correct Respondent because the identity of her employer was readily apparent from all of her employment documents
and that Applicant had vexatiously named the wrong entity - Commission found the naming of Respondent as the employer
was an error which could be described as a clerical error or misnomer and thus amended the name of Respondent to reflect
correct employer - Order issued - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C -
08/03/02 – Education ..................................................................................................................................................................... 630

Application re unfair dismissal - Applicant argued that Respondent had dismissed her unfairly, that an agreement had been reached in
the Commission and that Respondent had not complied fully with the agreement that was reached - No appearance from
Respondent - Commission found that an agreement had been reached and made an order in terms of that agreement - Ordered
Accordingly - Ms NM Lucanus -v- Cuddles Childcare Group - APPL 1719 of 2001 - SMITH C - 05/04/02 – Community
Services ........................................................................................................................................................................................ 634

Application re unfair dismissal - Applicant argued she has been harshly, oppressively or unfairly dismissed on the grounds that her
employment contract was unilaterally varied by the employer so as to give her a workload that was unreasonable and failure to
complete that workload was a ground for dismissal; that the review process undertaken by Respondent prior to the dismissal
was unfair and denied her natural justice and the performance of her contractual duties was reasonable and not such to warrant
dismissal - Respondent argued that appraisals of Applicant's skill and work had a number of deficiencies; that Applicant was
counselled; there were errors in her work; there were questions of competence and timeliness of work which were brought to
her attention many times and attempts were made to assist her to improve - Commission found based on the evidence
presented that in all circumstances, Applicant's failure and her refusal to accept that there was a problem meant that there was
no real prospect of resolution, therefore, the employer was left with no alternative but to bring the employment to an end -
Further, that in all of the circumstances, the Respondent has been very fair to Applicant and that she has no cause for complaint
and that Respondent has used the lawful right to terminate - Dismissed - Mrs B Naso -v- The Roman Catholic Archbishop of
Perth (Inc) & Other - APPL 1158 of 2001 - SCOTT C - 02/04/02 – Education ............................................................................. 637

Application re unfair dismissal - An application by Applicant for adjournment was granted and an application for leave to amend the
Notice of Application was dismissed - Applicant argued he was harshly oppressively or unfairly dismissed, that he was not
given reasons for his dismissal and sought three months' lost earnings and the costs involved in the closing and re-opening of
his own private business - Respondent argued Applicant was on three months probation, that during that period he was
incapable of performing basic duties of estimating and site measurement, that he was advised he was unsuitable for the
position and was provided with the full reasons why - Further, Applicant was offered an alternative position within the
company which he rejected - Commission found that it was a term of Applicant's contract of employment that it would be
subject to review and that no specific period of time for the review was agreed too - Further, Commission found on evidence
that Applicant was not given a "fair go" and accordingly his dismissal was unfair, that reinstatement was impracticable and
ordered compensation - Ordered Accordingly - Mr SJ O'Brien -v- Perth Metalwork Co. Pty Ltd - APPL 778 of 2001 - BEECH
SC - 18/09/01 - Construction Trade Services ................................................................................................................................. 642

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly, oppressively and unfairly dismissed
and sought contractual benefits in respect to a fixed term contract - Respondent argued that as a result of certain difficulties
they did not want the Applicant to return to teaching and attempted to negotiate a separation agreement - A preliminary issue
was raised and the Commission determined that the application was lodged within time - Commission found the Applicant was
harshly, oppressively and unfairly dismissed and that reinstatement was impracticable and compensation for loss and injury
was awarded, but the Applicant's claim for contractual benefits was denied - Granted in Part - Ms BA Smith -v- Penrhos
College (Inc) - APPL 1302 of 2000 - KENNER C - 22/02/02 – Education.................................................................................... 652

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had not committed the acts of alleged
misconduct and did not divulge any information received by her under the Anti Corruption Commission Act 1988 -
Respondent argued that it had conducted an investigation and that it had reasonable grounds that Applicant was guilty of
misconduct and that misconduct justified dismissal - Commission found that Respondent had conducted a full and extensive
investigation into the allegation of misconduct and that Respondent had reasonable grounds to terminate Applicant for
misconduct - Dismissed - Ms NM Whittle -v- Anti-Corruption Commission - APPL 1331 of 2001 - BEECH SC - 19/03/02 –
Police............................................................................................................................................................................................. 664

Application re unfair dismissal - Applicant argued that termination was unfair because she was dismissed solely on the basis that she
wanted to look over the workplace agreement before signing it and that Respondent was also in breach of its contract to
employ her - Respondent argued that Applicant did not accept the offer of employment and therefore did not start work -
Commission found that Respondent had not employed Applicant and thus application was dismissed - Dismissed for want of
jurisdiction - Ms DF Tenthy -v- Airlite Group of Companies - APPL 2246 of 2001 - BEECH SC - 10/04/02 – Other Business
Services ......................................................................................................................................................................................... 661

Application re unfair dismissal - Applicant argued that due to the lack of any warnings and the fact that he was not told he was doing
anything wrong, his dismissal was unfair and sought 10 weeks compensation - In its notice of answer and counter proposal,
Respondent stated that Applicant was on three month's probation and that his work performance was inadequate - On the day
of the hearing, there was no appearance by the Respondent - A copy of the transcript of the proceedings with a covering letter
was forwarded to the Respondent on 22/3/2002 by Commission advising them that if any submission was to be made it should
be done by COB Friday 8/3/2002 and Commission did not receive a response from the company - Commission accepted the
Applicant's evidence and found that he was dismissed unfairly without any prior warning or any reason given and awarded
compensation - Ordered Accordingly - Mr AS Tilley -v- ABACUS Computers and Technology - APPL 1623,1888 of 2001 -
WOOD C - 27/03/02 - Other Services ........................................................................................................................................... 663

Conference referred re termination - Applicant Union sought an order for compensation to the maximum available under the Act -
Applicant argued that whilst not in any way seeking to derogate from the importance of safety in the mining industry, if the
Commission were to accept that its member was working too far out from safe ground, the circumstances of this matter did not
warrant his dismissal - Respondent objected to and opposed the claim, arguing that union member had breached the Mines
Safety and Inspection Regulations 1985 and the Respondent's policy in relation to the same - Further, it was the other safety
breaches that was apparent in his employment record that contributed to its decision to dismiss him - Commission found based
on the evidence presented that union member was working in an area of unsupported ground which was prohibited under the
Regulation and the Respondent's policy and this was a serious and potentially fatal safety breach - Further, Commission
reviewed test cases, the prior incident that occurred and was of the opinion that the union member's dismissal was not harsh,
oppressive or unfair, and on all of the evidence in the matter, he had been given a fair go all round - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Henry Walker Eltin Pty Ltd - CR 203 of
2001 - KENNER C - 08/04/02 - Metal Ore Mining ....................................................................................................................... 673
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Conference referred re unfair dismissal - Applicant Union argued its member was harshly, oppressively and unfairly dismissed -
Respondent argued the Applicant was dismissed for misconduct and for providing her son lunch from the canteen without
paying for items provided - Commission found that the Applicant's actions of providing free lunch to her son constituted
misconduct and that the Respondent was entitled to take into account the Applicant's prior conduct in relation to teaching staff
- Respondent's application for reimbursement of expenses was dismissed - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cannington Community College P & C Association Inc - CR
158 of 2001 - SMITH C - 22/03/02 - Accommodatn, Cafes&Restaurants..................................................................................... 677

Conference referred re unfair dismissal - Applicant Union argued the Applicant was harshly, oppressively and unfairly dismissed as
the employer had not raised any issues of work performance and that the dismissal was motivated by a claim for workers
compensation - Respondent argued the Applicant was dismissed for poor work performance and traffic infringement notices -
Commission found the Applicant was not given any warning re his work performance and allegations against him contained in
his letter of termination have not been substantiated - Further, the Applicant was unfairly dismissed, that reinstatement was not
practicable as the relationship had broken down and awarded compensation - Application for cost was dismissed - Granted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Heaton Cleaning Pty Ltd -
CR 219 of 2001 - WOOD C - 15/02/02 - Other Business Services................................................................................................ 686

2Appeal against Decision of the Commission (81WAIG3112) - Appellant argued that the Commissioner erred in law and fact on a
number of grounds in finding that the applicants were not unfairly dismissed - Applications to adjourn proceedings and to
substantially amend the grounds of appeal were dismissed - Appellant made an application that Commissioner Kenner
disqualify himself from hearing the appeal - Commissioner Kenner declined to disqualify himself and his reasons are provided
in the decisions - Full Bench found that the grounds of the appeal were not made out as the grounds did not disclose any error
on the part of the Commission at first instance - Dismissed - Mr D Bucu & Others -v- Midland Brick Co Pty Ltd - FBA 59 of
2001 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 02/05/02 - Non -Metallic Min Product Mfg .................................. 743

2Appeal against Decision of the Commission (81WAIG3135) re unfair dismissal - Appellant appealed the decision on a number of
grounds relating to the amount of compensation awarded for loss and redundancy pay - Full Bench found that the Appellant
was made redundant but the award precludes any obligation to pay redundancy as the Appellant was a part time employee and
the Respondent employed less than 15 employees - Further, the claim for compensation for loss was not established -
Dismissed - Mrs DE Harley -v- Jasgold Holdings T/A Ringcraft Jewellers - FBA 60 of 2001 - Full Bench - SHARKEY
P/COLEMAN CC/KENNER C - 23/04/02 - Personal & Household Good Rtlg............................................................................ 761

Application re unfair dismissal and contractual entitlements - Applicant argued that he has been harshly, oppressively and unfairly
dismissed and sought unpaid wages and two weeks' pay in lieu of notice which he claimed has been denied to him under his
contract of employment - There was no appearance for or on behalf of the Respondent - Commission found that Applicant's
claim for harsh, oppressive or unfair dismissal was filed out of time and heard the claim for contractual entitlements ex-parte -
Commission was satisfied based on the evidence presented that Applicant had made out a case that Respondent owed him
wages pursuant to his contract of employment and as for the claim for pay in lieu of notice, that Applicant was engaged to
work on an ongoing basis, irrespective of the number of hours per week worked by him, therefore, Respondent was ordered to
pay the Applicant $2,828.57 being an award for wages and one week's pay in lieu of notice - Ordered Accordingly - Mr S
Dwyer -v- Aurora Information Systems - APPL 1842 of 2001 - SMITH C - 10/04/02 - Other Services ....................................... 844

Application re unfair dismissal - Applicant argued that he has been unfairly dismissed from the job he has held for at least seven years
after he refused to sign a workplace agreement and sought an Order for compensation for the wages he had lost arising from
that dismissal - Respondent's Agent opposed the claim, arguing that there was no case to answer, that the Commission lacked
jurisdiction because the Applicant has not been dismissed and even if notice of dismissal had been given to Applicant, it was
abandoned by mutual consent and there has been an agreed variation to the terms of employment, therefore there has been no
dismissal but simply a variation of Applicant's contract of employment - Commission found that Applicant has not been
dismissed but that his hours of work has been varied, that Applicant had been given notice of dismissal, but that notice was
subsequently withdrawn, therefore his claim for unfair dismissal was dismissed - Dismissed - Mr BM Garie -v- Arrowglen Pty
Ltd - APPL 1792 of 2001 - BEECH SC - 15/04/02 - Petroleum Coal Chemical Assoc ................................................................. 848

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed, and owed annual leave, pay
in lieu of notice, redundancy pay and compensation on the basis that he had been continually employed in the Respondent's
business - Respondent argued that Applicant was terminated because the business was closing down as it was likely to become
insolvent - Commission found that Applicant was unfairly dismissed and awarded compensation in lieu of notice, one day's
pay and accrued annual leave - A separate award for redundancy was not made out nor was the transmission of business
argument - Granted in Part - Mr PJ Hasler -v- LP Maintenance Pty Ltd ACN 094 805 366 - APPL 167 of 2001 - SMITH C -
16/04/02 - Construction Trade Services......................................................................................................................................... 850

Application re unfair dismissal and contractual entitlements - Applicant argued she was dismissed without prior warnings or cause,
and denied contractual benefits, and sought reinstatement - Respondent argued that due to low sales, they had intended to make
some staff, including the Applicant, redundant but had changed their mind and gave the Applicant a chance to improve her
performance, but she instead resigned - Commission found that Applicant had resigned her own employment and was not
dismissed, that her action resulted in at least two if not three of the properties being removed from the Respondent company's
listing, therefore Applicant could not be entitled to the commission as a denied contractual benefits - Dismissed - Ms AD
Patterson -v- Calold (WA) Pty Ltd - APPL 1270 of 2001 - WOOD C - 26/04/02 - Property Services .......................................... 853

Application re unfair dismissal - Applicant alleged that the dismissal was unfair because he was replaced by someone else without
notice and that he was not unreliable - Respondent argued that Applicant had resigned to go work for another employer -
Commission found that Applicant had chosen to take up employment elsewhere and that the claim for unfair dismissal was
dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Mr RA Richardson -v- Goldfields Contractors - APPL
1630,2003 of 2001 - WOOD C - 11/04/02 - Other Services .......................................................................................................... 856

Application re unfair dismissal - Applicant argued that dismissal was unfair because she was offered a continuing position with
Respondent instead of redundancy yet without consultation was made redundant - No appearance from Respondent at hearing
however Respondent contacted Commission after hearing to indicate that he had no knowledge and was not notified of the
hearing - Commission verified firstly that Respondent had been notified and advised correctly at correct address and that no
response had been received - Further, Commission found that Applicant had been dismissed unfairly and that reinstatement
was impractical and awarded compensation - Order Issued - Ms R Twyford -v- Travel Central Pty Ltd ABN 22 095 851 675 -
APPL 1623,1888 of 2001 - WOOD C - 27/03/02 - Other Services................................................................................................ 868

Conference referred re unfair dismissal - Applicant Union argued the Applicant was unfairly dismissed and denied the allegation
made against him that he had been selling drugs - Respondent argued that the Applicant was dismissed for disciplinary reasons
- Commission was not satisfied that any deficiency in the Respondent's process meant that the Applicant's dismissal was
unfair, and that the Applicant's evidence did not show his dismissal was unfair - Commission also stated that its decision did
not indicate in any way that the Applicant was involved in offering drugs for sale - Dismissed - Construction, Forestry, Mining
and Energy Union (Federal Union) -v- Fieldway Enterprises Pty Ltd - CR 277 of 2001 - BEECH SC - 17/04/02 - General
Construction .................................................................................................................................................................................. 873

Appeal against the Decision of Respondent re gross misconduct - Appellant argued that alleged dismissal regarding gross misconduct
was unfair and submitted that the PSAB had jurisdiction to hear the appeal - Respondent argued that Appellant's employment
was subject to a workplace agreement pursuant to the Workplace Agreement Act 1993 and that the PSAB did not have the
jurisdiction to deal with this matter - PSAB found that it did not have the jurisdiction to deal with this matter on the basis that
there was no industrial matter - Dismissed for want of jurisdiction - Mr P Henley -v- Geraldton Health Service - PSAB 1 of
1999 - Public Service Appeal Board - SCOTT C - 23/04/02 - Government Administration.......................................................... 882
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2Appeal against Decision of Commission (81WAIG3107) re dismissed unfair dismissal and denied contractual entitlements claim -
Appellant argued that the Commission did not apply the correct test to determine whether she was an employee and sought to
introduce new evidence - Appellant sought compensation and pay in lieu of notice - Respondent argued that the Appellant was
not an employee, but had been in a defacto or domestic relationship - Full Bench found that it was not clear that the extra
evidence could not have been obtained before the matter was first heard or was likely to have altered the outcome of the
decision - Full Bench found that the claim for contractual entitlements under an award should not have been made - Further,
Full Bench reviewed authorities and found that the Commission had erred in failing to find on evidence that there was a
contract of service between the Appellant and the Respondent company and dismissed the Appeal - Upheld and Remitted - Ms
JE Augustyn -v- Vistadale Pty Ltd As Trustee For The Ranger Family Trust Trading As Ranger Contracting - FBA 61 of 2001
- Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 07/06/02 - Construction Trade Services .......................................... 939

2Appeal against Decision of Commission (81WAIG3151) re dismissed unfair dismissal claim - Appellant appealed on numerous
grounds regarding the Commissioner's finding that there was a valid reason to terminate the Appellant's employment - Full
Bench found as the Commissioner had found, that the Appellant had not established that the allegations against him were
untrue, and that there was unfairness in his dismissal - Full Bench also found the Commissioner had not misused the advantage
that she had in seeing the witnesses, and it was not established that the exercise of discretion was miscarried - Dismissed - Mr
AD Tasker -v- Sinogal Pty Ltd trading as Rockingham Auto Electrics & Mechanical Services - FBA 57 of 2001 - Full Bench -
SHARKEY P/COLEMAN CC/WOOD C - 09/05/02 - Motor Vehicle Rtlg & Services  .............................................................. 957

4Application for stay of operation of Order in Matter No.1624/2001 (82WAIG1025) pending appeal to Full Bench - Appellant sought
that the Order be stayed on the grounds that the Commissioner at first instance erred on a number of issues relating to
jurisdiction and that the appeal was in respect to an order requiring a substantial amount of money to be paid - President found
that the Appellant had not established that it had a strong case on appeal and that there were no exceptional circumstances
established requiring the Order to be made - Dismissed - Bamboo Holdings Pty Ltd -v- Mr MG Halligan - PRES 20 of 2002 -
President - SHARKEY P - 06/06/02 - Other Services.................................................................................................................... 966

Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed
by reason of redundancy and sought denied benefits entitled under his contract of employment - Commission found that the
Applicant was made redundant for genuine reasons as the Respondent’s business was going through a difficult time -
Commission was not satisfied that entitlements from a draft workplace agreement were entitlements of the Applicant's contract
of employment, and was of the view that the Applicant's claim was not made out - Dismissed - Mr M Boronovskis -v- Milne
Feeds Pty Ltd - APPL 2329 of 2001 - BEECH SC - 14/05/02 - Services to Agric/Huntg/Trappg  ................................................ 1011

Application re unfair dismissal seeking orders for discovery - Applicant sought three separate orders for discovery of books, papers
and other documents in the power, possession or control of the Respondent - Commission declined to issue the orders as it
considered there was sufficient information available for this case to be properly argued by both parties, and stated that if
additional information was required both parties do not need the liberty of the Commission to ask for orders - Dismissed - Mr
GM Cann -v- Blackburne Real Estate (Licencee: Joburne Pty Ltd - APPL 936,937 of 2000 - GREGOR C - 15/05/02 - Property
and Business Services .................................................................................................................................................................... 1013

Application re unfair dismissal - Applicant argued he was dismissed in a harsh, oppressive and unfair manner and sought
compensation as the opportunity for reinstatement was unavailing - Respondent argued that at the time he was in the process of
selling the business and was having relationship difficulties with the Applicant, and as there was no position for the Applicant
in the new company the Respondent decided to make the Applicant redundant - Commission found the Applicant was unfairly
dismissed because the job he was doing continued to be performed by someone until the business was taken over by the
purchaser and awarded compensation - Granted - Mr A Cokic -v- Graeme Wheildon Pty Ltd - APPL 1901 of 2001 - GREGOR
C - 03/05/02 - Other Services ........................................................................................................................................................ 1014

Application re unfair dismissal - Applicant argued she was summarily dismissed and that her dismissal was unfair, and sought
reinstatement - Respondent argued that it was unable to continue to sponsor the Applicant in relation to a visa application due
to the Department of Immigration's rules, and had no alternative but to terminate the contract - Commission found that the
termination of employment was not effected in accordance with the Applicant's contract of employment and to that extent the
dismissal was unfair - Reinstatement was sought but Commission was of the view there was a valid reason for the termination
and reinstatement was impracticable, and awarded compensation for insufficient notice of termination - Granted in Part - Mrs
IE GAULT -v- Mr Mike Smith Principal of Winthrop Baptist College - APPL 254 of 2002 - HARRISON C - 17/05/02 -
Education  ..................................................................................................................................................................................... 1017

Application re unfair dismissal - Applicant claimed harsh, oppressive and unfair dismissal and argued that as a matter of law at the
date of his dismissal his employment was governed by the original employment contract in addition to the workplace
agreement - Respondent argued the Applicant was party to a workplace agreement and that the workplace agreement takes
precedent by virtue of the statute - Commissioner found the Applicant & Respondent were parties to a workplace agreement
over which the Commission has no jurisdiction, and dismissed the application for want of jurisdiction - Dismissed - Mr BW
Girdwood -v- Surtron Technologies Pty Ltd ACN 009 253 338 - APPL 2344 of 2001 - BEECH SC - 15/05/02 - Services to
Mining .......................................................................................................................................................................................... 1024

Application re unfair dismissal - Applicant argued that he was unfairly dismissed - Respondent argued that Applicant was an
independent contractor and the Commission had no jurisdiction to hear the unfair dismissal application - Commission found
that the most significant elements of the employment relationship point to a contract of service and that Applicant was an
employee of Respondent - Further, Commission found that Applicant had been unfairly dismissed, that reinstatement was
impracticable and thus awarded compensation - Granted - Mr MG Halligan -v- Bamboo Holdings Pty Ltd - APPL 1624 of
2001 - HARRISON C - 08/05/02 - Other Services......................................................................................................................... 1025

Application re costs - The substantive matter of this application is a claim for unfair dismissal - Applicant opposed the adjournment
application as he was ready to proceed and had travelled to Kalgoorlie with his witness - Applicant argued that the Respondent
had not attended the conference and had shown little regard for the hearing of the matter, and applied for an order for costs -
Commission found the conduct of the Respondent to date warranted an order for costs - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 279 of 2002 - WOOD C - 17/05/02 - Other Services  .................................................... 1031

Application re unfair dismissal seeking interlocutory order - Substantive matter before the Commission was set for a hearing on 13
June 2002 - Respondent has not filed a notice of answer and counter proposal nor attended a previous conference and hearing
on the matter - Applicant sought an order requiring the Respondent to provide further and better particulars for an answer -
Commission dismissed the application for such an order stating that in such circumstances the Respondent's non compliance
with the regulations means that if the Respondent attends the hearing, he shall be heard only in response to matters raised by
the Applicant's notice of application - Dismissed - Mrs NJ Hribar -v- Doug Millar - Millar Management Services - APPL 239
of 2002 - BEECH SC - 24/05/02 - Finance  .................................................................................................................................. 1032

Application re interlocutory order - The substantive claim in this matter was an application for unfair dismissal - Applicant sought
leave to amend the Respondent's name on the unfair dismissal application - Commission was satisfied that the Applicant had
made a genuine mistake when incorrectly naming the Respondent and had taken immediate steps to rectify the matter, and was
granted leave to amend the application - Granted - Mrs J Meier -v- CVCS Pty Ltd t/a Canningvale Convenience Store - APPL
2214 of 2001 - KENNER C - 24/05/02 - Food Retailing .............................................................................................................. 1043

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, and
that he was owed outstanding benefits under his contract of employment - Respondent argued the Applicant had been made
redundant due to the business's financial difficulties and the Applicant had refused offers to discuss the redundancy -
Commission found that the Applicant was not dismissed but made redundant - Dismissed - Mr AJ Nieuwendyk -v- Mr W
Heggers & Other - APPL 732 of 2001 - GREGOR C - 17/05/02 - Agriculture ............................................................................. 1045
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Application re unfair dismissal and contractual entitlements - Applicant argued he was harshly, oppressively and unfairly dismissed,
denied the payment of one year's remuneration in lieu of notice and sought compensation for loss and injury - Respondent
argued the Applicant was terminated due to serious breaches of his employment agreement which were not capable of
rectification - Commission found that the Applicant was not unfairly dismissed, that Respondent was entitled to take into
account the history of the Applicant's employment relating to misconduct, and that the summary dismissal was justified -
Respondent's application to delay delivery of reasons for decision was dismissed - Dismissed - Mr RJH Smith -v- Saracen
Management Pty Limited ACN 079 747 452 - APPL 138 of 2001 - SMITH C - 24/05/02 - Metal Ore Mining ........................... 1050

Application re unfair dismissal - Applicant argued she was unfairly dismissed and was given notice of her dismissal on 23 November
2001 - Respondent stated that on that day, he reduced the Applicant's hours but did not dismissed the Applicant - Respondent
admitted dismissing the Applicant half way through her shift on 29 November 2001 as he believed the Applicant was
tarnishing the Respondent's reputation - Commission found that the Respondent gave notice to the Applicant that her
employment would end the following Friday and that prior to that event occurring, the Respondent dismissed the Applicant
with immediate effect - Commission found the dismissal was unfair and that reinstatement was impracticable and awarded
compensation - Granted - Mrs LL Wherry -v- K Hu Pty Ltd t/a Manning Fresh - APPL 2243 of 2001 - BEECH SC - 05/05/02 -
Food Retailing   ............................................................................................................................................................................ 1089

Application re unfair dismissal - Applicant argued he was unfairly dismissed and sought reinstatement - Respondent argued that the
Applicant's time had lapsed and the application should be closed - Commission noted the delay regarding the application had
been inordinate and the explanation for the delay was inadequate, and that the Applicant had failed to attend the proceedings -
Commission found that it was no longer in the public interest for the matter to be pursued and that the matter be discontinued -
Dismissed - Mr MA Wilson -v- Timberlook Blinds Pty Ltd - APPL 1935 of 2001 - BEECH SC - 08/05/02 - Community
Services ........................................................................................................................................................................................ 1092

Conference referred re unfair dismissal and contractual entitlements - Applicant Union argued both Applicants were unfairly
dismissed and sought denied contractual benefits relating to the final week of work - Respondent opposed the claim arguing
the Applicants were terminated as permanent employees from other sites had to be placed, displacing the Applicants who were
employed on a casual part time basis - Commission found the Applicant's dismissal to be unfair and reinstatement not
practicable, awarded compensation but denied the claims for outstanding entitlements - Granted in Part - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Goldfields Contractors - CR 265 of 2001 - WOOD
C - 03/04/02 - Construction Trade Services  ................................................................................................................................. 1102

Conference referred re unfair dismissal - Applicant Union argued that the employee had been unfairly excluded from the shearing
workforce because of a dispute between the Respondent and the employee's spouse - Applicant Union argued this to be harsh
and unfair and sought compensation - Respondent opposed the claim arguing the Applicant was never dismissed - Commission
found the Applicant's approach to his employment was not adequate to justify a finding of unfair dismissal or dismissal at all -
Application by the Respondent for costs was denied - Dismissed - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Mr Leo Cattalini T/as Metro Shears - CR 287 of 2000 - WOOD C - 14/05/02 - Services to
Agric/Huntg/Trappg   ................................................................................................................................................................... 1104

 Conference referred re unfair dismissal - Applicant Union argued the employee had been unfairly dismissed and sought
compensation - Respondent argued the Applicant had been dismissed due to a deterioration in his standard of work and that he
had received warnings concerning his work performance - Commission found that there were difficulties with the Applicant's
performance which were raised with him over a period of 2 years and that the Respondent had done everything they had to do
in executing a termination of an employee - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v- Parins - CR 280 of
2001 - GREGOR C - 15/05/02 - Motor Vehicle Rtlg & Services  ................................................................................................ 1109

Conference referred re unfair dismissal - There was no appearance by either the Applicant or the Respondent - Commission dismissed
the application for want of prosecution - Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v-
C.E.C.K. Pty Ltd - CR 278 of 2001 - GREGOR C - 17/05/02 - .................................................................................................... 1113

Conference referred re payment of long service leave - Applicant sought the payment of 13 weeks' pay as payment for accrued long
service leave - Respondent opposed the claim stating the Commission did not have jurisdiction to hear the claim for long
service leave - Commission was of the view that an employee was entitled to long service leave if they complete 15 years of
service, even if they are then subsequently terminated for misconduct, but dismissed the application for want of jurisdiction -
Dismissed - Mr IR Davies -v- Youngs WA Pty Ltd - APPL 1570 of 2001;CR 23 of 2002 - SMITH C - 17/05/02 - .................... 1114

TRAINING—
Application re unfair dismissal and contractual entitlements - Applicant argued that her resignation was really a constructive dismissal

because she was left with no other alternative other than to resign and that there was no training or assistance provided and she
was punctual during her period of employment - Respondent argued that Applicant had tendered her resignation and that she
did have an alternative to resignation and her attitude did not change whilst her resignation was put on hold for a period of two
weeks - Commission found that Applicant did tender her resignation and that she agreed to put it on hold for a two week period
at the conclusion of which Respondent could, if it wished accept it - Dismissed - Ms AL Green -v- Ballajura Properties Pty Ltd
- APPL 1454 of 2001 - BEECH C - 07/02/02 - Property and Business Services ........................................................................... 335

TRANSFER—
Application re transfer to a full time position - Applicant Union sought an order that its member be transferred to a full-time

permanent position in accordance with Clause 24(3)(c) of the Family and Children's Services Enterprise Bargaining Agreement
2000 - Respondent rejected the Applicant's arguments on a number of grounds and argued that the movement from part-time to
full-time employment contained within the EBA relates to a "right of reversion" and that the award applicable to the
employee's employment provides no "right of reversion" - Public Service Arbitrator reviewed relevant clauses of the EBA,
PSA and GOSAC awards and concluded that in all circumstances, the employee should be entitled to apply and be considered
for transfer to a full-time CSO position in which she has indicated an interest provided that she meets the criteria set out within
the Human Resource Management Standards and Policies which it bound to apply - Order Issued - Civil Service Association of
Western Australia Incorporated -v- Chief Executive Officer Family and Children's Services - P 12 of 2001 - SCOTT C. -
11/01/02 - Government Administration......................................................................................................................................... 315

Application re transfer of member - Applicant Union argued that the decision of Respondent to transfer member from the position of
Prison Support Officer in Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and
that Respondent be made to return member to work at the Broome Regional Prison or transfer her to suitable alternative
employment in Broome - Respondent argued that it had the right to transfer the member after considering the situation that had
arisen - Public Service Arbitrator found that it had exclusive jurisdiction to enquire into and deal with any industrial matter
relating to government officers which was subject to the Industrial Relations Act, however, a Public Service Arbitrator did not
have jurisdiction to enquire into or deal with any matter in respect to a procedure referred to in the Public Sector Management
Act 1994 - Public Service Arbitrator also found that matters which were allegations of breaches of the relevant public sector
standard were not within the jurisdiction of the Arbitrator - Arbitrator concluded that it did not have the jurisdiction to deal
with the Union's application to enquire and deal with the decision of Respondent to transfer and thus, with some reluctance the
application was dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Civil Service Association of Western
Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - Public Service Arbitrator - BEECH SC -
14/03/02 – Other Services ............................................................................................................................................................. 596
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Application re fairness and equity of treatment of a union member - Parties provided Commission with agreed fact - Public Service
Arbitrator found that due to the restructure of the Bike Education Area and the incumbent's situation, there was no longer a
Level 3 position of Bike Area Manager in which union member could act - PSA was not satisfied based on the information
before it, that Respondent had acted in any way unfairly or unreasonably because union member was forewarned of the
changes that was to come, that he was given 3 months' notice of the change in his income and provided with an opportunity for
assistance in the pursuit of bettering his qualifications and an opportunity for him to act in a Level 2 position was made
available - Further, PSA was not satisfied that Respondent had treated the union member in a way that means this Commission
ought intervene to provide a remedy to him - Dismissed - Civil Service Association of Western Australia Incorporated -v-
Commissioner of Police - P 6 of 2001 - Public Service Arbitrator - SCOTT C - 14/03/02 - Government Administration ............. 589

UNIONS—
Application re alleged unfairness for the refusal to allow member to undertake private employment - Application for production of

documents - Union argued that the production of documents were required for comparison with other members of staff who
had been given permission and approval to undertake private employment - Respondent argued that it was prepared to provide
some documents but did not embrace providing all the documents - Commission found that the discovery of documents be
confined to what was the issues in the Application and Notice of Answer and Counter Proposal and required that a list be made
available for the parties - Order Issued - Civil Service Association of Western Australia Incorporated -v- Chief Executive
Officer, Department of Agriculture - P 25 of 2001 - Public Service Arbitrator - BEECH SC - 11/03/02 – Agriculture ................. 588

Application for an Order pursuant to Section 80E of the I.R. Act re perceived bias - Applicant Union argued that Respondent had
refused member's application for leave without pay and for permission to undertake other work - Applicant Union sought
interim orders to enable member to take leave without pay and to be able to undertake work outside his employment -
Applicant Union also sought to have matter referred to Chief Commissioner for re -allocation on the basis of a perception of
bias - Respondent argued that the authorities submitted did not support any finding of perceived bias in respect to these matters
- Public Service Arbitrator found that it had an obligation to proceed with matters which arise before it, it had an obligation to
ensure that it was not diverted by applications that are not of substance and that it should not disqualify itself from proceeding
without reason - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General Department of
Consumer and Employment Protection - P 57 of 2001 - Public Service Arbitrator - SCOTT C - 19/03/02 - Government
Administration ............................................................................................................................................................................... 591

Conference referred re discrimination against member on the basis of involvement in the Union - Applicant Union argued that their
member was unfairly terminated from the position of Doughmaker on 28 March 2001 and had been penalised for being active
in Union claims - Respondent argued that the member was at all material times employed under the classification of Baker
under the Award and accordingly opposed the Union's claim that the member was unfairly terminated from a position of
Doughmaker - Further, Respondent stated that it did not employ persons as Doughmakers - Commission found that the
demotion of the member was unfair and that reinstatement to the position of Doughmaker be remedied and that payment be
reinstated to that of Doughmaker - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Tip Top Bakeries - CR 93 of 2001 - WOOD C - 08/03/02 – Food, Beverage and Tobacco Mfg .. 689

4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought an interim order in the form of extending the time for
notifying the Registrar of objections to proposed rule changes - Respondent argued that there was no unfairness in the manner
in which notice was given or in the amount of notice given - President found that Applicant had failed to establish a case for an
interim order and dismissed application - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of
Workers Perth - PRES 11 of 2002 - President - SHARKEY P - 07/05/02 - Health Services.......................................................... 790

Application re Order pursuant to Section 80E - Applicant Union argued that the Respondent had refused to allow a Union member to
undertake private employment in her own time - The private activity to be undertaken was to operate as a sole trader providing
consultancy in ornamental horticulture - Respondent opposed and argued against her requests in particular that the proposed
consultancy would be in the same area of activity as Respondent and that there would be the perception of a conflict of interest
- Commission found and accepted Respondent's evidence that there would be a potential conflict of interest by having an
employee actively promoting her private consultancy in that same industry as the Department - Dismissed - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Agriculture - P 25 of 2001 - Public
Service Arbitrator - BEECH SC - 23/04/02 - Government Administration .................................................................................... 838

Application to vary the Transport Workers' (General) Award No. 10 of 1961 - Applicant Union sought to amend allowances in the
Award pursuant to Principle 2 and Principle 5 of the Statement of Principles 2001 and also to vary various other clauses -
Respondents sought to vary Clause 15(1) of the Award and argued that the variation was deleted by mistake when the Award
was varied on 19 February 1986 - Commission was not satisfied that Respondents had made out a case that any error was made
when Award was varied in 1986 - Commission declared that the amendment sought by the Respondent (if allowed) would be
to reduce the Award Safety Net and accordingly referred the Respondent's application to the Chief Commissioner under
Principle 10 of the Statement of Principles - Declaration Issued - Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch -v- Gordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - SMITH C/WOOD
C/HARRISON C - 30/05/02 - Road Transport .............................................................................................................................. 1008

VICTIMISATION—
Application re alleged unfairness for the refusal to allow member to undertake private employment - Application for production of

documents - Union argued that the production of documents were required for comparison with other members of staff who
had been given permission and approval to undertake private employment - Respondent argued that it was prepared to provide
some documents but did not embrace providing all the documents - Commission found that the discovery of documents be
confined to what was the issues in the Application and Notice of Answer and Counter Proposal and required that a list be made
available for the parties - Order Issued - Civil Service Association of Western Australia Incorporated -v- Chief Executive
Officer, Department of Agriculture - P 25 of 2001 - Public Service Arbitrator - BEECH SC - 11/03/02 – Agriculture ................. 588

Application re transfer of member - Applicant Union argued that the decision of Respondent to transfer member from the position of
Prison Support Officer in Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and
that Respondent be made to return member to work at the Broome Regional Prison or transfer her to suitable alternative
employment in Broome - Respondent argued that it had the right to transfer the member after considering the situation that had
arisen - Public Service Arbitrator found that it had exclusive jurisdiction to enquire into and deal with any industrial matter
relating to government officers which was subject to the Industrial Relations Act, however, a Public Service Arbitrator did not
have jurisdiction to enquire into or deal with any matter in respect to a procedure referred to in the Public Sector Management
Act 1994 - Public Service Arbitrator also found that matters which were allegations of breaches of the relevant public sector
standard were not within the jurisdiction of the Arbitrator - Arbitrator concluded that it did not have the jurisdiction to deal
with the Union's application to enquire and deal with the decision of Respondent to transfer and thus, with some reluctance the
application was dismissed for want of jurisdiction - Dismissed for want of jurisdiction - Civil Service Association of Western
Australia Incorporated -v- Director General, Ministry of Justice - P 2 of 2001 - Public Service Arbitrator - BEECH SC -
14/03/02 – Other Services.............................................................................................................................................................. 596

Conference referred re discrimination against member on the basis of involvement in the Union - Applicant Union argued that their
member was unfairly terminated from the position of Doughmaker on 28 March 2001 and had been penalised for being active
in Union claims - Respondent argued that the member was at all material times employed under the classification of Baker
under the Award and accordingly opposed the Union's claim that the member was unfairly terminated from a position of
Doughmaker - Further, Respondent stated that it did not employ persons as Doughmakers - Commission found that the
demotion of the member was unfair and that reinstatement to the position of Doughmaker be remedied and that payment be
reinstated to that of Doughmaker - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Tip Top Bakeries - CR 93 of 2001 - WOOD C - 08/03/02 – Food, Beverage and Tobacco Mfg .. 689
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Application re Order pursuant to Section 80E - Applicant Union argued that the Respondent had refused to allow a Union member to
undertake private employment in her own time - The private activity to be undertaken was to operate as a sole trader providing
consultancy in ornamental horticulture - Respondent opposed and argued against her requests in particular that the proposed
consultancy would be in the same area of activity as Respondent and that there would be the perception of a conflict of interest
- Commission found and accepted Respondent's evidence that there would be a potential conflict of interest by having an
employee actively promoting her private consultancy in that same industry as the Department - Dismissed - Civil Service
Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Agriculture - P 25 of 2001 - Public
Service Arbitrator - BEECH SC - 23/04/02 - Government Administration.................................................................................... 838

WAGES—
1Appeal against decision of Full Bench (81WAIG3026) re jurisdiction of Public Service Arbitrator to deal with a claim of unfair

treatment of an officer on temporary deployment due to a restructure - IAC reviewed 80E(7) of the IR Act 1979 and s97(1)(a)
of the PSM Act 1994 - IAC found that the case appeared to be about whether there was a legitimate expectation that the officer
would continue to be paid at a higher level and would not raise an issue about the compliance with the Public Sector Standards
as to temporary deployment - Dismissed - Commissioner of Police -v- Civil Service Association of Western Australia
Incorporated - IAC 9 of 2001 - Industrial Appeal Court - 01/02/02 - Community Services........................................................... 207

Application re unfair dismissal and contractual entitlements - Applicant argued that Respondent had dismissed him unfairly and
denied him contractual entitlements including wages, superannuation, annual leave and mileage/vehicle allowance -
Respondent argued that it had no case to answer because there had been no agreement or contract with Applicant -
Commission found that there was not enough detail to establish the any terms of employment and thus application dismissed
for want of jurisdiction - Dismissed for want of jurisdiction - Mr DT McMaugh -v- Health Professionals Agency Pty Ltd ACN
096 981 556 - APPL 1863 of 2001 - BEECH SC - 12/03/02 - Health and Community Services ................................................... 635

Application re contractual entitlements - Applicant argued that Respondent had underpaid him for his work as a Chef at the Natraj
Indian Restaurant and that the contract had been breached - No appearance from Respondent - Commission found that the
evidence of Applicant was inconsistent, unreliable and inconclusive and that it was difficult to make findings as to what
payments were in fact made - Further, Commission found that the case was not made out and therefore application was
dismissed - Dismissed - Mr D Sharma -v- Mr AK Billimoria - APPL 1415 of 2001 - WOOD C - 28/02/02 – Restaurant ............ 651

Application re unfair dismissal and contractual entitlements - Applicant argued that he has been harshly, oppressively and unfairly
dismissed and sought unpaid wages and two weeks' pay in lieu of notice which he claimed has been denied to him under his
contract of employment - There was no appearance for or on behalf of the Respondent - Commission found that Applicant's
claim for harsh, oppressive or unfair dismissal was filed out of time and heard the claim for contractual entitlements ex-parte -
Commission was satisfied based on the evidence presented that Applicant had made out a case that Respondent owed him
wages pursuant to his contract of employment and as for the claim for pay in lieu of notice, that Applicant was engaged to
work on an ongoing basis, irrespective of the number of hours per week worked by him, therefore, Respondent was ordered to
pay the Applicant $2,828.57 being an award for wages and one week's pay in lieu of notice - Ordered Accordingly - Mr S
Dwyer -v- Aurora Information Systems - APPL 1842 of 2001 - SMITH C - 10/04/02 - Other Services ....................................... 844

Application re contractual entitlements - Applicant argued that he had not been paid for 147 hours which he had worked for and a
locality allowance that he was entitled to - Respondent argued that the company was no longer operating and disputed the
hours of work claimed - Commission found that an investigation of the Australian Securities and Investment Commission
record's show that Gemstone Exploration Pty Ltd as a registered company had a change of name to Gemstone Mining Ltd and
award part of the claim of contractual entitlements - Granted in part - Mr JS Gallop -v- Gemstone Drilling Pty of Gemstone
Exploration - APPL 1630,2003 of 2001 - WOOD C - 11/04/02 - Other Mining ........................................................................... 846

3State Review of National Wage Decision - CICS considered whether to give effect to the 2001 Federal Safety Net Review - Wages
Case (Living Wage Claim) - CCIWA argued that the amendments to the awards should be the sole province of the parties -
AMMA sought variation to State Wage Principles to allow for amendment and substitution of enterprise awards by consent -
CICS stated that awards, unlike agreements, were the creation of the Commission and in the case of common rule awards
covered more people than the parties - CICS found no good reason not to implement the National Wage Decision by general
order amending all State awards for the same reasons as the previous State Wage Case - CICS also found it unnecessary to
make any modification to enable awards variations prior to the expiry of at least 12 months since the last adjustment or amend
the Test Case Standard Principle - Statement and General Order Issued Accordingly - (Commission's own motion) -v- Trades
and Labor Council of Western Australia & Others - APPL 752 of 2001 - Commission in Court Session - COLEMAN
CC/FIELDING C/GREGOR C - 01/06/01 .................................................................................................................................... 885

Application re contractual entitlements - Applicant claimed he was owed benefits to which he was entitled to under his contract of
employment - Applicant claimed he was owed wages, leave entitlements, superannuation, petty cash and mobile phone
expenses, accommodation and fuel entitlements - Respondents opposed the claim and counter claimed with a list of expenses
paid by the Respondents for the Applicant - Commissioner found that all claim except the petty cash were made out by the
Applicant - Respondents counter claims that the Applicant owed the Respondent money were not made out - Commissioner
ordered the Applicant to return the computer tower in working order to the Respondents before the Respondents were required
to pay the outstanding amounts - Granted in part - Mr DJ Jackson -v- Warrayu Aboriginal Corporation - APPL 431,432 of
2000 - SMITH C - 03/05/02 - General Construction  .................................................................................................................... 1032

Application re contractual entitlements - Applicant sought denied salary, salary in lieu of notice, annual leave and superannuation
entitlements due under his contract of service - Respondent's notice of answer and counter proposal did not comply with the
Commission's direction or regulations - Respondent advised the Commission that it would not appear at the hearing as it had
no assets - Commission awarded the Applicant salary payments due under the contract of service, but denied the claims for
salary in lieu of notice, annual leave and superannuation - Granted in Part - Mr MJ Radford -v- Coinstar Pty Ltd - APPL 1855
of 2001 - KENNER C - 21/05/02 - Finance .................................................................................................................................. 1049

WORKERS COMPENSATION—
Conference referred re unfair dismissal - Applicant Union argued the Applicant was harshly, oppressively and unfairly dismissed as

the employer had not raised any issues of work performance and that the dismissal was motivated by a claim for workers
compensation - Respondent argued the Applicant was dismissed for poor work performance and traffic infringement notices -
Commission found the Applicant was not given any warning re his work performance and allegations against him contained in
his letter of termination have not been substantiated - Further, the Applicant was unfairly dismissed, that reinstatement was not
practicable as the relationship had broken down and awarded compensation - Application for cost was dismissed - Granted -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Heaton Cleaning Pty Ltd -
CR 219 of 2001 - WOOD C - 15/02/02 - Other Business Services................................................................................................ 686

WORKPLACE AGREEMENTS—
Complaint re breach of Workplace Agreement - Complainant argued that she had been unfairly dismissed because at the time of

termination she was on sick leave - Further, Complainant sought reinstatement, unpaid sick leave and a finding that the
termination was in breach of a workplace agreement and in contravention of the Workplace Agreements Act 1993 - Defendant
argued Complainant repudiated the contract of employment and that its acceptance of that repudiation terminated the
employment - Industrial Magistrate found that Defendant was justified, in all circumstances, in coming to a decision that
Complainant had no intention of returning to work in the foreseeable future and had repudiated the contract of employment
which led to her lawful termination - Dismissed - NL Medwid -v- Central Metropolitan College of TAFE - CP 129,251 of
2000 - Industrial Magistrate - Tarr IM - 13/12/01 – Education...................................................................................................... 124
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1Appeal against Decision of Commission in Court Session (81WAIG1162) re an application to vary an award - Appellant argued the
Commission in Court Session erred in law in finding that there was an industrial matter in the case, and was in excess of
jurisdiction in its decision to allow the Applicant Union's "freedom of choice" clause to be inserted into the award - Industrial
Appeal Court found the Commission erred in the exercise of its discretion to grant the application by giving significant weight
to the effects of workplace agreements on terms and conditions of the cleaning industry, and to the diminution of employment
under the award. The appeals were allowed, the decision of the Commission in Court Session set aside, and the original
application of the union was dismissed - Upheld - Chamber of Commerce & Industry of Western Australia -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 3 of 2001 and IAC 4 of 2001 -
Industrial Appeal Court - 15/02/02 - Property Services ................................................................................................................. 405

3Application for registration of a new award - Application by the Union for the making of an new award governing employees
employed by Burswood Catering and Entertainment Pty Ltd at the new facilities at the Burswood Island Resort which will
replace the existing award and agreement - Respondent opposed the issuance of the award and argued that the company must
have a wages and labour structure that allowed it to be competitive - Commission in Court Session found that the company
created was in reality a labour hire company, which did not operate as an independent business, that effectively Burswood Ltd
was contracting to itself and this has resulted in an inequality of wages - CICS reviewed various authorities and were of the
view that an award should issue substantially in the terms claimed by the Union as they reflect the industrial agreement in
order to remedy the inequity - New award issued - Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch -v- Burswood Catering and Entertainment Pty Ltd - A 4 of 2001 - Commission in Court Session -
BEECH SC/SMITH C/WOOD C - 12/02/02 - Accommodatn, Cafes&Restaurants ....................................................................... 544

Complaint re breach of Workplace Agreement - Complainant argued that Respondent had failed to comply with the terms of the
workplace agreement and that the claim did not include a certificate as required by Section 54 of WPA Act and that the
requirement for a certificate to be given was no more than an administrative obligation that once given at any time after
initiating process has been lodged - Respondent argued that there was no breach and the Court did not have the jurisdiction to
hear the complaint, to the extent that the Court may have jurisdiction, it could not grant the relief sought against Respondent -
Industrial Magistrate found that the provision of the certificate was more than a mere administrative requirement, its provision
was a mandatory initiating requirement which enlivened this Court - Further Magistrate found that this Court had no
jurisdiction to hear and determine this matter and struck out the claim for want of jurisdiction - Mr DF Halpin -v- Western
Australian Mint - M 397 of 2001 - Industrial Magistrate - Cicchini IM - 13/03/02 – Metal Product Manufacturing...................... 611

Complaint re breach of state agreement - Claimant Union contends that their member was entitled to be paid for the full 3 hours
during which the union meeting took place, that she was entitled to have her lunch break following the meeting and that
Respondent's refusal to let her have her lunch break resulted in her working the full day without a lunch break - Further, that
their member was entitled to be paid penalty rates in accordance with clause 16(1)(a) of the agreement - Respondent denied
that it had breached the agreement, that it was liable to pay the amount claimed and rejected the claim on a number of grounds
- Industrial Magistrate reviewed the relevant clauses of the agreement and found that the union meeting did not fall within the
auspices of clause 34 of the agreement, that on the material date the union member took her lunch break prior to returning to
work and accordingly she was not entitled to another lunch break - Further, IM found that clause 34(4)(c) did not permit the
interpretation sought by the Claimant Union and that the Claimant Union had failed to prove its claim - Decision Issued -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort
(Management) Ltd - M 284 of 2001 - Industrial Magistrate - Cicchini IM - 07/03/02 - Personal and Other Services .................... 612

Application re unfair dismissal - Applicant claimed harsh, oppressive and unfair dismissal and argued that as a matter of law at the
date of his dismissal his employment was governed by the original employment contract in addition to the workplace
agreement - Respondent argued the Applicant was party to a workplace agreement and that the workplace agreement takes
precedent by virtue of the statute - Commissioner found the Applicant & Respondent were parties to a workplace agreement
over which the Commission has no jurisdiction, and dismissed the application for want of jurisdiction - Dismissed - Mr BW
Girdwood -v- Surtron Technologies Pty Ltd ACN 009 253 338 - APPL 2344 of 2001 - BEECH SC - 15/05/02 - Services to
Mining .......................................................................................................................................................................................... 1024

Conference referred re unfair dismissal - There was no appearance by either the Applicant or the Respondent - Commission dismissed
the application for want of prosecution - Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v-
C.E.C.K. Pty Ltd - CR 278 of 2001 - GREGOR C - 17/05/02 - .................................................................................................... 1113

By Authority: JOHN A. STRIJK, Government Printer.
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APPENDIX I

COMPLAINTS
The Industrial Magistrate, during the six months ended June 30, 2002, dealt with the under mentioned complaints for breaches of Awards or
Industrial Agreements or breach of the Industrial Relations Act 1979, Minimum Conditions of Employment Act 1993, the Workplace Agreements
Act 1993, or the Regulations made there under.  The decision of the Magistrate is briefly noted, but those cases involving points of particular interest
or importance are more fully reported.

No. of
complaint

Complainant Defendant Nature of Breach Decision Fine Costs Wages

CP 109-
110/1998

CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS &
WOODWORKERS UNION OF
AUSTRALIA (WA)

RAMTEC PTY LTD Industrial Relations Act
1979

19/03/2002 Memorandum of
Consent Filed

CP 221/1998 THE AUSTRALIAN LIQUOR,
HOSPITALITY AND MISCELLANEOUS
WORKERS UNION, MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

CHUBB SECURITY
AUSTRALIA PTY LTD

Workplace Relations Act
1996

22/02/2002 Discontinued

CP 101/1999 THE AUSTRALIAN LIQUOR,
HOSPITALITY AND MISCELLANEOUS
WORKERS UNION, MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

CHUBB SECURITY
AUSTRALIA PTY LTD

Workplace Relations Act
1996

22/02/2002 Discontinued

CP 157/1999 KENNETH JOHN PANTANY BOARD OF MANAGEMENT
WESTERN HEALTH
SERVICES

Workplace Agreements
Act 1993

6/03/2002 Discontinued

CP 195/2000 FABRIZIO PAGNONI WESTRALIAN PTY LTD Workplace Agreements
Act 1993

29/01/02 Discontinued

CP 10/2001 MALCOLM ANDREW MACLEAN THE BRAND AGENCY PTY
LTD (ACN 052 451 420)

Long Service Leave Act
1958

12/03/02 Discontinued

CP 18 (1) &
18 (2) /2001

JASON BENNELL C.E.C.K. PTY LTD Industrial Relations Act
1979

17/04/2002 Dismissed $1000
payable to the
Defendant

CP 19 (1) &
19 (2)/2001

JASON BENNELL ROSA PRINCI Industrial Relations Act
1979

17/04/2002 Dismissed $1000
payable to the
Defendant

M 82/2001 THE WESTERN AUSTRALIAN
BUILDERS� LABOURERS, PAINTERS
& PLASTERERS UNION OF WORKERS

GORETTI ANNE SULLIVAN &
JOHN PETER SULLIVAN T/AS
QUARRY HOMES

State Award Breach �
Building Trades
(Construction) Award
1987 No. R14/1978

23/05/2002 Discontinued

M 87/2001 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS UNION OF
AUSTRALIA � WA BRANCH

GORETTI ANNE SULLIVAN &
JOHN PETER SULLIVAN T/A
QUARRY HOMES

Stare Award Breach �
Building Trades
(Construction) Award
1987 No. R14/1978

23/05/2002 Discontinued

M 120/2001 JOHN BIRIGHITTI UNITED CONSTRUCTINON
PTY LTD

Long Service Leave Act
1979

21/03/2002 $2490.08

M 121/2001 THE CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS, SAWMILLS
& WOODWORKERS UNION OF
AUSTRALIA WA BRANCH

REGINALD LESLIE
KERNAGHAN & MARGRETA
ALINE KERNAGHAN T/A
KERNAGHAN�S JOINERY
AND CABINET MAKERS

Industrial Relations Act
1979

4/04/2002 Discontinued

M 126/2001 GRAEME RAYMOND WHITE SERTORIO NOMINEES P/L
T/AS MODERN HOME
IMPROVERS

Minimum Conditions of
Employment Act 1993

22/01/2002 Discontinued

M 154/2001 LYNN DIANE DAVIS BLAXLAND PTY LTD Minimum Conditions of
Employment Act 1993

29/05/2002 Dismissed

M 155/2001 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS� UNION OF
AUSTRALIA (WA)

OVINGTON PTY LTD
TRADING AS EZY VIEW
WINDOWS

State Award Breach �
Building Trades Award
1968

Award No. 31/1966

11/04/2002 Dismissed

M 157/2001 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS� UNION OF
AUSTRALIA (WA)

GRINNELL ASIA PACIFIC PTY
LTD T/A TYCO SERVICES

Industrial Relations Act
1979

2/05/2002 Discontinued

M 158/2001 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS� UNION OF
AUSTRALIA (WA)

GRINNELL ASIA PACIFIC PTY
LTD T/A TYCO SERVICES

Industrial Relations Act
1979

2/02/2002 Discontinued

M 159/2001 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS� UNION OF
AUSTRALIA (WA)

GRINNELL ASIA PACIFIC PTY
LTD T/A TYCO SERVICES

Industrial Relations Act
1979

2/05/2002 Discontinued

M 160/2001 THE WESTERN AUSTRALIAN
BUILDERS�, LABOURERS, PAINTERS
& PLASTERERS UNION OF WORKERS

ROBBIE LIONEL WELSH T/A
ADVANCED GYPROCK

Industrial Relations Act
1979

19/02/2002 Discontinued

M 196/2001 GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

WA COUNTRY KITCHENS
PTY LTD ACN 063 530 512

Industrial Relations Act
1979

6/03/2002 Default
Judgment

M 199/2001 GREG LOGAN-SCALES,
DEPARTMENT OF PRODUCTIVITY
AND LABOUR RELATIONS

WA COUNTRY KITCHENS
PTY LTD CAN 063 530 512

Industrial Relations Act
1979

6/03/2002 Default
Judgment
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Complainant Defendant Nature of Breach Decision Fine Costs Wages

M 211/2001 GLEN RICHARD JORDAN INTER-GRATE INDUSTRIES
PTY LTD

Workplace Agreements
Act 1993

2/01/2002 Discontinued

M 224/2001 THE FORREST PRODUCTS,
FURNISHING AND ALLIED
INDUSTRIES INDUSTRIAL UNION OF
WORKERS, WA BRANCH

ROCKY GULLY SAWMILL
PTY LTD

State Award Breach �
Timber-workers Award
No. 36/1950

25/06/02 Discontinued

M 229/2001 DIMITRA GRIMES SOUNION PTY LTD Long Service Leave Act
1958

27/11/2001 Discontinued

M 230/2001 PETER JACKSON UNITED CONSTRUCTION PTY
LTD

Buildings Trades
(Construction) Award
1987

18/01/2002 Discontinued

M 231/2001 ROSEMARY GLADYS HILLMAN MARININWARNTIKURA
WOMEN�S SHELTER

Workplace Agreements
Act 1993

4/04/2002 Dismissed

M 255/2001 AUSTRALIAN WORKERS UNION,
INDUSTRIAL UNION OF WORKERS,
WA BRANCH

ABACO NOMINEES PTY LTD
T/A AMPOL SOUTH
HEDLAND

State Award Breach -
Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Award 1980

29/11/2001 Discontinued

M 256/2001 AUSTRALIAN WORKERS UNION,
INDUSTRIAL UNION OF WORKERS,
WA BRANCH

ABACO NOMINEES PTY LTD
T/A AMPOL SOUTH
HEDLAND

State Award Breach -
Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Award 1980

29/11/2001 Discontinued

M 257/2001 AUSTRALIAN WORKERS UNION,
INDUSTRIAL UNION OF WORKERS,
WA BRANCH

ABACO NOMINEES PTY LTD
T/A AMPOL SOUTH
HEDLAND

State Award Breach -
Motor Vehicle (Service
Stations, Sales
Establishments, Rust
Prevention and Paint
Protection) Award 1980

29/11/2001 Discontinued

M 266/2001 CIVIL SERVICE ASSOCIATION INC. HOMESWEST, EXECUTIVE
DIRECTOR (STATE HOUSING
COMMISSION)

State Agreement Breach
� State Housing
Commission
(Homeswest) 1998
Enterprise Bargaining
Agreement, PSG
AG7/1998

15/02/2002 Discontinued

M 271/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED SERVICES UNION OF
AUSTRALIA

FFE BUIDLING SERVICES
LIMITED T/A FIRE FIGHTING
ENTERPRISES

Workplace Relations Act
1996

22/03/2002 Discontinued

M 273/2001 JEFFREY WILLIAM LEEVERS AUSGLOW NOMINEES PTY
LTD ATF FOR THE CGN UNIT
TRUST T/A WIRING 2000

Workplace Agreements
Act 1993

1/02/02 Discontinued

M 275/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED SERVICES UNION OF
AUSTRALIA

FFE BUIDLING SERVICES
LIMITED T/A FIRE FIGHTING
ENTERPRISES

Workplace Relations Act
1996

22/03/2002 Discontinued

M 276/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED SERVICES UNION OF
AUSTRALIA

FFE BUIDLING SERVICES
LIMITED T/A FIRE FIGHTING
ENTERPRISES

Workplace Relations Act
1996

22/03/2002 Discontinued

M 278/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED SERVICES UNION OF
AUSTRALIA

FFE BUIDLING SERVICES
LIMITED T/A FIRE FIGHTING
ENTERPRISES

Workplace Relations Act
1996

22/03/2002 Discontinued

M 279/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED SERVICES UNION OF
AUSTRALIA

FFE BUILDING SERVICES
LIMITED T/A FIRE FIGHTING
ENTERPRISES

Workplace Relations Act
1996

22/03/2002 Discontinued

M 284/2001 AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

BURSWOOD RESORT
(MANAGEMENT) LTD

Industrial Relations Act
1979

12/03/2002 Final Orders
Filed 7 March
2002

M 285/2001 AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

MASTERCARE PROPERTY
SERVICES (WA) PTY LTD

State Award Breach �
Contract Cleanjers Award
No. A6/1985

18/06/02 Discontinued

M 289/2001 LESLIE BURNLEY GOLDFIELDS CONTRACTORS
WA PTY LTD

Workplace Relations Act
1993

12/03/2002 Discontinued

M 296/2001 GREG LOGAN SCALES,
DEPARTMENT OF CONSUMER &
EMPLOYMENT PROTECTION

CORTLAND INVESTMENTS
PTY LTD

State Award Breach �
Electrical Contracting
Industry Award,
No.R22/1978

14/05/2002 Discontinued

M 299/2001 CRAIG NICHOLLS FRANCIS JAMES DONEGAN
T/A T & R REMOVALS

Industrial Act 1979 27/03/2002 Final Orders
Filed 27 March
2002

$6000.00

M 300/2001 CRAIG FALKINGHAM FRANCIS JAMES DONEGAN Industrial Act 1979 27/03/2002 Final Orders
Filed 27 March
2002

$16000.00



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

COMPLAINTS�continued

(4)

No. of
complaint

Complainant Defendant Nature of Breach Decision Fine Costs Wages

M 304/2001 PETER MICHAEL HUMPHRIES SEALCORP Workplace Agreements
Act 1993

3/04/2002 Dismissed

M 305/2001 THOMAS GEORGE RAVENSCROFT GREAT SOUTHERN GROUP
TRAINING INC

Workplace Agreements
Act 1993

12/02/02 Discontinued

M 306/2001 AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

TERESA ANTOINETTE
D�SYLVA

Industrial Relations Act
1979

14/02/2002 Discontinued

M 320/2001 JAYNIE HELEN JAWORSKI MARIE STOPES
INTERNATIONAL

Workplace Agreements
Act 1993

21/05/2002 Discontinued

M 321/2001 MICHELLE ANNE PRATT THE RITZ JEWELLERS PTY
LTD

Workplace Agreements
Act 1993

29/01/2002 Discontinued

M 323/2001 CIVIL SERVICE ASSOCIATION INC. COMMISSIONER,
ABORIGINAL AFFAIRS
DEPARTMENT (NOW KNOWN
AS DEPARTMENT OF
INDIGENOUS AFFAIRS)

State Award Breach �
Public Service Award
1992

15/02/2002 Discontinued

M 326/2001 MICHAEL FRANK PRIME DEPARTMENT OF
EDUCATION

State Award Breach �
Teachers (Public Sector
Primary and Secondary
Education) Award 1993

7/02/2002 Discontinued

M 332/2001 THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS � WA BRANCH

MITCHELL LOGISTICS
CORPORATION PTY LTD

State Award Breach �
Metal Trades (General)
Award No. 13/1965

20/03/2002 Discontinued

M 333/2001 GRAHAM ALEXANDER THOMAS
BRUCE

ALLSTATES FRUIT AND VEG
MERCHANTS

Workplace Agreements
Act 1993

12/03/2002 Discontinued

M 341/2001 RORY SCOTT VELDRE AUSTRALIAN INTEGRATION
MANAGEMENT SERVICES
CORPORATION PTY LTD

Workplace Agreements
Act 1993

11/04/2002 Discontinued

M 342/2001 DAWN CONLIN MARIA CHAROUHAS Minimum Conditions of
Employment Act 1993

10/01/2002 Discontinued

M 344/2001 MRS MURIEL OLIVER MARK KEENE ATF THE
MARK KEENE FAMILY
TRUST & PAUL BERRESFORD
ATF THE PAUL BERRESFORD
FAMILY TRUST T/A BKR
WALKER WAYLAND

Minimum Conditions of
Employment Act 1993

2/01/2002 Discontinued

M 348/2001 JAMES PETER BARRETT NEWS ILLUSTRATED PTY
LTD T/A BUSINESS NEWS

Workplace Relations Act
1996

20/06/02 Discontinued

M 349/2001 BETTE MAE ITALIANO ARNOTTS BISCUITS LIMITED Workplace Relations Act
1996

25/01/2002 Discontinued

M 351/2001 COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION OF
AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH

MANARA PTY LTD T/A ALL
PURPOSE ELECTRICAL
SERVICE

State Award Breach �
Electrical Contracting
Industry Award
R22/1978

28/02/2002 Memorandum of
Consent

M 352/2001 LYNN MCHUGH PAUL DONALD CLOW &
SUSAN VICKI CLOW

Workplace Agreements
Act 1993

10/01/2002 Memorandum of
Consent

M 355/2001 JOE PARIS LEE HANSON PUBLISHING PTY
LTD T/A JAM DESIGN

Enforcement of an Order
of the Commission

23/01/2002 $50.00 $1744.00

M 358/2001 CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

JAZZSTAR INVESTMENTS
PTY LTD T/A DEPENDABLE
ROOFING

State Agreement Breach
� Dependable Roofing
Industrial Agreement

No. AG 106/1998

22/01/2002 Discontinued

M 361/2001 DARREN MYER HARRIS AUSTRALIAN INTEGRATED
MANAGEMENT SERVICES
CORPORATION PTY LTD

Workplace Agreements
Act 1993

7/06/2002 Discontinued

M 362/2001 CARL JAMES DUCKWORTH IINET LIMITED Workplace Agreements
Act 1993

11/01/2002 Memorandum of
Consent

M 366/2001 ALBERT LAURENCE GRAHAM
PHILLIPS

DIVINE MERCY COLLEGE
INC

State Award Breach �
Independent School
Teachers Award 1976

6/06/2002 $40.00
payable to
Claimant

$5048.27
payable to
Claimant

M 367/2001 CAROL VERONICA PHILLIPS DIVINE MERCY COLLEGE
INC

State Award Breach �
Independent School
Teachers Award 1976

14/01/2002 Discontinued

M 369/2001 ALTHEA McGUIGAN DESTINATION HOLDING PTY
LTD T/A DEWSONS
NEDLANDS

Workplace Agreements
Act 1993

13/02/2002 Discontinued

M 371/2001 PETER JOHN JEFFREY IPF FINANCE LTD Industrial Relations Act
1979

13/02/2002 $50 $9166.25

M 372/2001 NEIL ARMSTRONG BAKERS DELIGHT HOLDINGS
PTY LTD

Workplace Agreements
Act 1993

27/02/2002 Discontinued

M 373/2001 PETER JOHN JOHNSTON ERNEST GORRETT Enforcement of an Order
of the Commission

5/02/2002 Discontinued
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M 381/2001 ANTHONY FRANCIS FINCH MODULAR METALS AUST
PTY LTD

Enforcement of an Order
of the Commission

16/01/2002 Memorandum of
Consent

M 382/2001 AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

JADJET PTY LTD Industrial Relations Act
1979

14/02/2002 Discontinued

M 384/2001 AUSTRALIAN LIQUOR, HOSPITALITY
AND MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

HOME SERVICES AUSTRALIA
PTY LTD

Workplace Agreements
Act 1993

12/03/2002 Discontinued

M 386/2001 ALEESHA SLOPER KERRY BROWN Workplace Agreements
Act 1993

16/01/2002 Discontinued

M 387/2001 SALIHA BANU ROONEY CLASSIQUE FOR BRIDES PTY
LTD

Workplace Agreements
Act 1993

3/04/2002 Discontinued

M 390/2001 DORIS MARY LAWRENCE DONELLE ENTERPRISES PTY
LTD

Workplace Agreements
Act 1993

5/04/2002 Discontinued

M 397/2001 DAVID FRANCIS HALPIN WESTERN AUSTRALIAN
MINT

Workplace Agreements
Act 1993

13/03/2002 Claim Struck
Out

M 398/2001 MICHAEL SHANE TAYLOR PEEDAC PTY LTD Workplace Agreements
Act 1993

15/02/2002 Discontinued

M 399/2001 IWONA GODINEZ SYNERGY WA PTY LTD AND
TONIC HOLDINGS PTY LTD
T/A JELLY BEANS CHILD
CARE CENTRE

Workplace Agreements
Act 1993

23/01/2002 Memorandum of
Consent

M 402/2001 ROBERT REID WESTERN METALS
LENNARD SHELF
OPERATIONS

Workplace Agreements
Act 1993

31/05/2002 Discontinued

M 403/2001 JENNIFER SCAFIDAS SYNERGY WA PTY LTD &
TONIC HOLDINGS PTY LTD
T/A JELLYBEANS CHILD
CARE CLARKSON

Workplace Agreements
Act 1993

22/03/2002 Discontinued

M 404/2001 PILLE LIYANAGE NEVILLE QUINTUS
PERERA

HAHN ELECTRICAL
CONTRACTING PTY LTD T/A
GLOBAL COMMUNICATION
SERVICE

Workplace Agreements
Act 1993

29/05/2002 Discontinued

M 407/2001 MARCELLE BEEFTINK SKYDREAM ENTERPRISES
PTY LTD T/A ACAPULCO
ANNIES MEXICAN
RESTAURANT

Workplace Agreements
Act 1993

16/01/2002 Memorandum of
Consent

M 408/2001 DR KATRINA ALEXANDER JEAN MATILDA KIRKHAM Industrial Relations Act
1979

20/02/2002 Discontinued

M 409/2001 JOHN GERRARD O�CONNELL INGLEWOOD UNITED
SOCCER CLUB INC

Industrial Relations Act
1979

13/02/2002 $400 $50

M 410/2001 CHRISTIAN LACOSTE KILO RESTAURANT Workplace Agreements
Act 1993

25/02/2002 Discontinued

M 412/2001 JEFFEREY DAVID ALLIES MANAGER (SECURITY)
WESTRAIL

Workplace Agreements
Act 1993

25/01/2002 Discontinued

M 413/2001 GLADWYNE JUNE MULLER UNIT SHELF CO NO 120 PTY
LTD T/F G WILLIAMS TRUST
T/A WASTE MASTER

Workplace Relations Act
1993

4/02/02 Discontinued

M 414/2001 PETER LALOR HEALY, DEPARTMENT
OF CONSUMER AND EMPLOYMENT
PROTECTION

HUGALL & HOILE LTD (ACN
082 341 197)

Industrial Relations Act
1979

12/03/2002 Discontinued

M 415/2001 RICHARD CHARLES WHYTE MESSRS CLIVE, LES AND
GREG PAGE (IN
PARTNERSHIP) T/AS
NARROGIN BRICK

State Award Breach �
Brick Manufacturing
Award No. R19/1979

28/03/2002 Discontinued

M 417/2001 NICK DE LILLO TONY BARLOW MENSWEAR
AUSTRALIA LTD (CAN 008
787 988)

Long Service Leave Act
1958

5/03/2002 Memorandum of
Consent

M 418/2001 MICHAEL DAVID WILLIAMS BEAUFORT RIVER
ROADHOUSE / TAVERN

Workplace Agreements
Act 1993

6/03/2002 Discontinued

M 419/2001 BENJAMIN JOHN ASPINALL MEERS NOMINEES PTY LTD
& MATHERS ENTERPRISES
PTY LTD T/A CAFÉ IL PORTO

Workplace Agreements
Act 1993

19/04/2002 Memorandum of
Consent

M 421/2001 REGINA STENE, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

DARCY ALPHONSO THOMAS State Award Breach �
Security Officers� Award
No. A25/1981

9/04/2002 Discontinued

M 423/2001 DARREN PAUL FLAVELL PR HEPPLE & SONS PTY LTD Workplace Relations Act
1993

6/02/2002 Memorandum of
Consent

M 424/2001 LEIGH ENGLISH RYSARD LEON OBSZANSKI State Award Breach �
Security Officers� (WA)
Interim Award 1996

5/06/2002 Memorandum of
Consent

M 425/2001 ADRIEN VOGEL ROCHE BROS PTY LTD Workplace Agreements
Act 1993

19/06/02 Discontinued

M 426/2001 SHEREE SUZANNE DREW THERAPY FOCUS
INCORPORATED

Workplace Agreements
Act 1993

19/04/2002 Discontinued
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M 1/2002 ROBERT JAMES McNEVEN JOHN MORROW � EAST
TIMOR LOGISTICS

Minimum Conditions of
Employment Act 1993

6/02/2002 Memorandum of
Consent

M 2/2002 JONATHON PETER RYAN MARLOWS LIMITED Workplace Agreements
Act 1993

6/03/2002 Discontinued

M 3/2002 ALAN LEONARD FRANKLIN HADDINGTON
INTERNATIONAL
RESOURCES LIMITED

Workplace Agreements
Act 1993

15/05/2002 Discontinued

M 4/2002 NEIL ROBERT BAILE WAVEMASTER
INTERNATIONAL PTY LTD

Workplace Agreements
Act 1993

24/04/2002 Discontinued

M 7/2002 THE AUSTRALIAN WORKERS UNION
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS

PROSCAPE Enforcement of
Commission Order

6/02/2002 $1800.00

M 8/2002 DAVID PETER JAMES YATES BRANDRILL LTD and
BRANDRILL LTD
GREENBUSHES OPERATIONS

Workplace Agreements
Act 1993

6/03/2002 Dismissed

M 9/2002 LAWRENCE ROBERT POOLE EXECUTIVE DIRECTOR
PETER ROGERS FISHERIES
WA

Workplace Agreements
Act 1993

13/02/2002 Discontinued

M 10/2002 SEAN MICHAEL TATE-LOVERY OLTEN PTY LTD (CAN 076 543
130) T/A MSA SECURITY

Industrial Relations Act
1979

5/03/2002 Discontinued

M 11/2002 PAULA JANE O�GRADY UTAXEN PTY LTD T/A
CLASSIC CONTRACTORS

Workplace Agreements
Act 1993

29/05/2002 Discontinued

M 13/2002 BRUCE WARREN SIMCOCK VENTON PTY LTD AS
TRUSTEE FOR R & G
SERVICES UNIT TRUST

Minimum Conditions of
Employment Act 1993

21/02/2002 Memorandum of
Consent

M 14/2002 ROBERT LINDSAY GOODMAN SKIPPERS TRANSPORT PTY
LTD

Federal Award Breach �
Transport Workers
Award TO140/1998

28/02/2002 Memorandum of
Consent

M 15/2002 AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS � WESTERN AUSTRALIAN
BRANCH

AUSTRAL SHIPS PTY LTD
(CAN 009 250 266)

State Award Breach �
Metal Trades (General)
Award No. 13/1965

19/06/02 Discontinued

M 16/2002 AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS � WESTERN AUSTRALIAN
BRANCH

AUSTRAL SHIPS PTY LTD
(CAN 009 250 266)

State Award Breach �
Metal Trades (General)
Award No. 13/1965

19/06/02 Discontinued

M 17/2002 THE CONSTRUCTION, FORESTRY,
MINING & ENERGY UNION OF
WORKERS

CERAMIC TILE
ENGINEERING PTY LTD

State Award Breach �
Building Trades
(Construction) Award
1987. No.R14/1978

18/04/2002 Discontinued

M 19/2002 MICHAEL GEORGE POLLEY BRUMAR PTY SERVICES LTD Workplace Agreements
Act 1993

1/05/2002 Discontinued

M 20/2002 EMMA-LOUISE PAULIN EZYPLUS FOODS STORES
PTY LTD

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishment) Award
1977

25/06/02 Discontinued

M 21/2002 ELIZABETH REEVES NAOMI RUTH VICKERY
TRADING AS TOP MODELS
INTERNATIONAL

Enforcement of
Commission Order

17/04/2002 $300.00 payable
to the Claimant

$201.53
payable to the
Claimant

$1250.00
plus
interest of
$74.54
payable to
the
Claimant

M 22/2002 JAMES DUNCAN CROESUS MINING N/L ACN
009 150 083

Workplace Agreements
Act 1993

22/05/2002 Dismissed

M 23/2002 SEAN SPENCER PATTERSON PEDLER
INSURANCE & RISK
MANAGERS PTY LTD

Minimum Conditions of
Employment Act 1993

31/.5/2002 Discontinued

M 25/2002 DANIEL PATRICK DARCEY AUSTRALASIA PROTECTIVE
SERVICES

Minimum Conditions of
Employment Act 1993

24/04/2002 Default
Judgement

$9687.00

M 27/2002 DENNIS GORDON POULTER BRIGAN PTY LTD and PAUL
WRENSTEAD

Workplace Agreements
Act 1993

5/04/2002 Discontinued

M 28/2002 KATE MICHAELA STOCKDEN BLUESTONE CORPORATE
PTY LTD

Workplace Agreements
Act 1993

5/04/2002 Discontinued

M 29/2002 MS MEGAN SWART THE RITZ JEWELLERS PTY
LTD

Workplace Agreements
Act 1993

20/02/2002 Discontinued

M 30/2002 TARA JANE ZEID, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

STEPHEN WAYNE WALKLEY
TRACEY WALKLEY
WEST BREATH PTY LTD

State Award Breach �
Restaurant, Tearoom and
Catering Workers Award
No.R48/1978

24/06/02 Discontinued

M 31/2002 LISA DELLA POSTA WESTERN AUSTRALIAN
TOURISM COMMISSION /
EVENTSCORP / RALLY
AUSTRALIA

Workplace Agreements
Act 1993

29/05/2002 Discontinued
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M 34/2002 SUZANNE MARIE PARKER MARY-ANNE KENWORTHY �
IMAGE INTERNATIONAL PTY
LTD

Industrial Relations Act
1979

22/03/2002 Discontinued

M 36/2002 ALISON MARY DUGAN KIMBERS AUTO TRANSPORT
GROUP PTY LTD

Minimum Conditions of
Employment Act 1993

22/03/2002 Discontinued

M 37/2002 MICHAEL DODD NAUM STAVRESKI �
FRATELLI RESTAURANT

State Award Breach �
Restaurant, Tearoom and
Catering Workers� Award
1978

10/04/2002 Memorandum of
Consent

M 39/2002 SIMON GERARD MURDOCH UNICA PTY LTD Workplace Agreements
Act 1993

24/04/2002 Discontinued

M 57/2002 MICKELINA BALDACCHINO WHITFORD�S SEA SPORTS
CLUB (INC)

Industrial Relations Act
1979

22/03/2002 Discontinued

M 60/2002 PAUL ECKERMAN EIW KEWDALE PTY LTD T/F
KS(K) TRUST AND BJF TRUST

Workplace Agreements
Act 1993

16/04/2002 Discontinued

M 61/2002 THE AUSTRALIAN LIQOUR,
HOSPITALITY AND MISCELLANEOUS
WORKERS UNION, WESTERN
AUSTRALIAN BRANCH

BROADWATER HOSPITALITY
PTY LTD

State Award Breach �
Hotel and Tavern
Workers Award
R31/1977

6/05/02 Discontinued

M 62/2002 PHYLLIS GAFNEY HUTCHINSON
TELECOMMUNICATIONS
(AUSTRALIA) LIMITED

Minimum Conditions of
Employment Act 1993

26/04/2002 Discontinued

M 68/2002 GRAEME DAVIES INTRANEX PTY LTD Enforcement of
Commission Order

8/04/2002 Discontinued

M 69/2002 GAVIN PARKER INTRANEX PTY LTD Enforcement of
Commission Order

8/04/2002 Discontinued

M 70/2002 PATRICK ANDERSON C.S. MAINTENANCE PTY LTD
ACN 085 045 334

Workplace Relations Act
1996

7/06/2002 Discontinued

M 72/2002 NINA DRIVER MEREDITH SONDER-
SORENSEN (VICTORIA PARK
PHYSIO CENTRE)

Workplace Relations Act
1996

17/04/2002 Discontinued

M 73/2002 STORME V REEVES ROTTNEST LODGE (1989)
ACN 009 333 859

Workplace Agreements
Act 1993

22/02/2002 Discontinued

M 74/2002 CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS &
WOODWORKERS UNION � WA
BRANCH

BHP BILLITON IRON ORE PTY
LTD

Agreement Breach � No.
AG 67/1999

26/06/2002 Discontinued

M 77/2002 STEPHEN PAUL HITCHMAN 986 CORPORATION PTY LTD Enforcement of
Commission Order

1/05/2002 $70.00
payable to
claimant

$36793.00
plus
interest
$380.77
payable to
claimant

M 78/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

 State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 79/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 80/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 81/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 82/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 83/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 84/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 90/2002 KYLIE SUSAN WOODHEAD BEILBY CORPORATION Workplace Agreements
Act 1993

25/06/02 Discontinued

M 93/2002 MARK HAMPTON BRAMBLES INDUSTRIAL
SERVICES WA

Workplace Agreements
Act 1993

29/04/2002 Discontinued
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M 94/2002 BERNARD JOHN PAGE BRANDRILL LTD Workplace Agreements
Act 1993

8/05/02 Discontinued

M 95/2002 ALAN REGINALD WILLIAMS WA BUSINESS NEWS � NEWS
ILLUSTRATED PTY LTD

Workplace Agreements
Act 1993

11/06/2002 Discontinued

M 96/2002 GREG LOGAN-SCALES,
DEPARTMENT OF CONSUMER AND
EMPLOYMENT PROTECTION

CARNEGIES RESTAURANT
(WA) PTY LTD (ACN 071 025
468) T/AS COLONIAL CLUB
CAFÉ

State Award Breach �
Restaurant, Tearoom and
Catering Workers Award
No.R48/1978

8/05/02 Memorandum of
Consent

M 97/2002 LEANNE MURRAY, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KENSETT HOLDINGS PTY
LTD (ACN 009 180 947) T/AS
WILLETTON SUPERMARKET
AND TOBACCONIST

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award  No.R32/1976

8/05/02 Memorandum of
Consent

M 98/2002 MR BRADLEY TURNER INFORM MECHANICAL
SERVICES GROUP (WA) PTY
LTD TRADING AS ABENRA
GROUP

Workplace Agreements
Act 1993

24/06/02 Discontinued

M 100/2002 NICHOLAS JOHN WOOD MARIO LAY (OF PERTH CITY
HOSTEL)

Workplace Agreements
Act 1993

12/06/2002 Discontinued

M 101/2002 SAMANTHA LEE BOORMAN GUILDFORD AGED CARE
FACILITY

Workplace Agreements
Act 1993

29/04/2002 Discontinued

M 105/2002 PETER DANGLIS JOVISTA PTY LTD T/A SDR
CONSTRUCTION

State Award Breach �
Metal Trades (General)
Award 1966

28/06/2002 Discontinued

M 110/2002 MADELEINE JONES, DEPARTMENT
OF CONSUMER AND EMPLOYMENT
PROTECTION

KENNETH DESMOND KING &
BEVERLEY LARRAINE KING
T/A MUSTANG PRODUCTS

Minimum Conditions of
Employment Act 1993

8/05/02 Memorandum of
Consent

M 111/2002 MADELEINE JONES, DEPARTMENT
OF CONSUMER AND EMPLOYMENT
PROTECTION

HERSILLA PTY LTD T/AS
BROADWAY COMMERCIAL
CLEANING

State Award Breach �
Contract Cleaners Award
1986 No.A6/1985

17/06/2002 Discontinued

M 112/2002 MADELEINE JONES, DEPARTMENT
OF CONSUMER AND EMPLOYMENT
PROTECTION

PAPERMOON HOLDINGS PTY
LTD

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977
No.R32/1976

19/06/02 Memorandum of
Consent

M 113/2002 MR TONY BUHAGAIR INTICO WA PTY LTD State Award Breach �
Materials Testing
Employees� Award 1984

27/06/2002 Discontinued

M 114/2002 ALEXANDER YOUNG MARBLE AND CEMENT
WORK (WA) PTY LTD (ACN:
008 708 021)

Workplace Agreements
Act 1993

Minimum Conditions of
Employment Act 1993

6/06/2002 Discontinued

M 117/2002 LEWIS JON MACKINTOSH MELMOSS PTY LTD T/AS
WAVES SURFWEAR

Workplace Agreements
Act 1993

22/05/2002 Discontinued

M 118/2002 REGINA STENE, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

DARCY ALPHONSO THOMAS Security Officers� Award
(No.A25/1980)

5/06/2002 $760.00 payable
to Claimant

$130.00
payable to
Claimant

$1605.20
plus
interest
fixed at
$6.06
payable to
Claimant

M 124/2002 CLAIRE LEONNE GROCOCK LIGHTING ADVISORY
SERVICE

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977
No.R32/1976

29/05/2002 Memorandum of
Consent

M 125/2002 BARBARA KATHERINE MOREL MIRVAC FINI (WA) PTY LTD Minimum Conditions of
Employment Act 1993

3/05/2002 Discontinued

M 133/2002 AMANDA HOBSON FINE ENTERPRISES PTY LTD
T/AS GULL DIANELLA

Workplace Agreements
Act 1993

11/06/2002 Discontinued

M 134/2002 JENNIFER ANNE WESTOVER CAMELLIA CHINESE
RESTAURANT AND TAKE
AWAY FOOD

State Award Breach �
Restaurant, Tearoom and
Catering Workers� Award

23/05/2002 Memorandum of
Consent

M 135/2002 DEAN CHRISTOPHER HEARD FALCON PROTECTIVE
SERVICES

Workplace Agreements
Act 1993

5/06/2002 Memorandum of
Consent

M 137/2002 DESMOND CHRISTOPHER MITSON SPECIALISED WELDING (WA)
PTY LTD

Workplace Agreements
Act 1993

27/06/2002 Discontinued

M 138/2002 KATHERINE ANNE BACK DELTA FACILITIES
MANAGEMENT PTY LTD

Workplace Agreements
Act 1993

17/06/2002 Discontinued

M 141/2002 DAVID PRATT WA ROAD PROJECTS Minimum Conditions of
Employment Act 1993

19/06/02 $50.00
payable to
Claimant

$2059.70
payable to
Claimant

M 142/2002 GEOFFREY PETER ELSHAW BENARA NURSERIES Workplace Agreements
Act 1993

22/05/2002 Memorandum of
Consent
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M 143/2002 ADAM TILLEY ABACUS COMPUTERS AND
TECHNOLOGY

Enforcement of
Commission order

29/05/2002 $200.00 payable
to Claimant

$50.00
payable to
Claimant

$1182.00
plus
interest at
$10.87
payable to
Claimant

M 144/2002 LEONIE STEAD SANTOLINA PTY LTD T/A
JANUARYS

Long Service Leave Act
1958

7/06/2002 Discontinued

M 145/2002 LEONIE STEAD SANTOLINA PTY LTD T/A
JANUARYS

Minimum Conditions of
Employment Act 1993

7/06/2002 Discontinued

M 148/2002 KARAN CHOPRA KWIK & SWIFT CO PTY LTD Industrial Relations Act
1979

19/06/02 $50.00
payable to
Claimant

$13,650.0
0 plus
interest at
$278.05
payable to
Claimant

M 151/2002 CLIVE VICTOR CALDWELL P.BROWN � CLOVEROAKS
PTY LTD

Enforcement of
Commission order

6/06/2002 Discontinued

M 152/2002 JANICE MARGARET MONAGHAN SILVER CHAIN Workplace Relations Act
1996

2/05/2002 Discontinued

M 157/2002 JADE WRIGGLESWORTH JOHN MALCOM ODEA State Award Breach �
Meat Industry Award

Minimum Conditions of
Employment Act 1993

19/06/02 Memorandum of
Consent

M 159/2002 TINA ROBYN TROUGHTON-SMITH SHIRLEY & KEVIN ISAKSON
C/- NAVEEN PILLAY

State Award Breach �
Horticulture (Nursery)
Award

28/06/2002 Discontinued

M 164/2002 GEORGE MAKAROV WESTERN DESERT
PUNTUKURNUPARNA
ABRORIGINAL
CORPORATION

Workplace Agreements
Act 1993

28/06/2002 Discontinued

M 183/2002 BRUCE WILLIAM PARKER BARNETTS (WA) PTY LTD T/A
BARNETTS ARCH
HARDWARE

State Award Breach �
The Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977

27/06/2002 Discontinued

M 184/2002 TARA JANE ZEID, DEPARTMENT OF
CONSUMER AND EMPLOYMENT
PROTECTION

KAYROB ENTERPRISES PTY
LTD A/AS K�S TRADITIONAL
DELI & HOMEBAKED FOODS

State Award Breach �
Shop and Warehouse
(Wholesale and Retail
Establishments) State
Award 1977
No.R32/1976

19/06/02 Memorandum of
Consent
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APPENDIX II

MINIMUM WAGE�AUSTRALIA

MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN CONCILIATION AND
ARBITRATION COMMISSION AND THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Date of Operation (a) Amount ($) Date of Operation Amount ($)

Adult males� Adult females�
1966� 11 July ...................................... 36.55 1974� 23 May..................................... 57.90
1967� 1 July ........................................ 37.55 30 September (b) ..................... 61.30
1968� 25 October................................ 38.90 1975� 1 January.................................. 68.50
1969� 19 December ............................ 42.40 15 May..................................... 72.10
1971� 1 January .................................. 46.40 30 June (c) ............................... 80.10
1972� 19 May ..................................... 51.50 18 September ........................... 82.90
1973� 29 May ..................................... 60.10 1976� 15 February.............................. 88.20
1974� 23 May ..................................... 68.10 1 April ..................................... 93.20
1975� 1 January .................................. 76.10 15 May..................................... 96.00

15 May ..................................... 80.10 15 August ................................ 98.50
1976� 15 February .............................. 88.20 1977� 31 March.................................. 106.40

1 April ...................................... 93.20 24 May..................................... 108.40
15 May ..................................... 96.00 22 August ................................ 110.60
15 August ................................. 98.50 12 December............................ 112.30
22 November............................ 100.70 1978� 28 February.............................. 114.00

1977� 31 March .................................. 106.40 7 June....................................... 115.50
24 May ..................................... 108.40 12 December............................ 120.00
22 August ................................. 110.60 1979� 27 June..................................... 123.90
12 December ............................ 112.30 1980� 4 January.................................. 129.50

1978� 28 February 114.00 14 July ..................................... 134.90
7 June ....................................... 115.50 1981� 9 January.................................. 139.90
12 December ............................ 120.10 7 May....................................... 144.90

1979� 27 June ..................................... 123.90 1983� 6 October ................................. 151.10
1980� 4 January .................................. 129.50 1984� 6 April...................................... 157.30

14 July...................................... 134.90 1985� 6 April...................................... 161.38
1981� 9 January .................................. 139.90 1985� 4 November.............................. 167.50

7 May ....................................... 144.90 *1986�23 July....................................... 171.37
1983� 6 October.................................. 151.10 1997� 22 April (d) ............................. 359.40
1984� 6 April ...................................... 157.30 1998� 29 April (d) ............................. 373.40
1985� 6 April ...................................... 161.38 1999� 29 April (d) ............................. 385.40
1985� 4 November .............................. 167.50 2000� 1 May (d) ................................ 400.40
*1986�23 July ..................................... 171.37 2001� 2 May (d) ................................ 413.40
1997� 22 April (d) .............................. 359.40 2002� 9 May (d) ................................ 431.40
1998� 29 April (d) .............................. 373.40
1999� 29 April (d) .............................. 385.40
2000� 1 May (d) ................................. 400.40
2001� 2 May (d) ................................. 413.40
2002� 9 May (d) ................................. 431.40

(a) Rates operative from beginning of first pay-period commencing on or after the date shown.
(b) Rate operative from the beginning of the pay-period in which 30 September occurs.
(c) Rate operative from the beginning of the pay-period in which 30 June occurs.
*(Editor�s Note: The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage. The Full Bench of the
Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments.)
(d) Amendment to operate from date of variation to award.
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APPENDIX III

MINIMUM WAGE�WESTERN AUSTRALIA

WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL
AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION.(c)

Published in
Date of Operation Locality Males Females Industrial

Gazette

$ $ Vol. Page
26th  October, 1970.................... Whole of State ..... 49.00    � 50   825
26th October, 1971..................... do .................. 51.50    � 51 1029
26th June, 1972 .......................... do .................. 53.50    � 52   445
8th June, 1973 ............................ do .................. 57.00    � 53   595
17th September, 1973................. do .................. 61.50    � 53 1081
31st May, 1974........................... do .................. 69.00 57.90 54   411
1st May, 1975............................. do .................. 82.50 72.10 55   535
30th June, 1975 .......................... do .................. 82.50 80.10 55   535
15th May, 1976 .......................... do .................. 94.20 91.50 56   788
15th August, 1976 (a)................. do .................. 97.40 94.60 56 1131
15th November, 1976 (a)............ do .................. 99.80 97.00 56 1789

57       7
15th February, 1977 (a) .............. do .................. 106.40 103.60 57       7
15th May, 1977 (a) ..................... do .................. 108.80 106.00 57       7
15th August, 1977 (a)................. do .................. 111.40 108.60 57       7
29th December, 1977 ................. do .................. 114.10 111.20 58   111
28th February, 1978 ................... do .................. 116.90 114.00 58   471
7th June, 1978 ............................ do .................. 118.30 115.50 58   927
12th December, 1978 ................. do .................. 123.00 120.10 59       7
27th June, 1979 .......................... do .................. 126.90 123.90 59 1009
4th January, 1980 ....................... do .................. 132.60 129.50 60   281
14th July, 1980 ........................... do .................. 138.20 134.90 60 1327
9th January, 1981 ....................... do .................. 143.30 139.90 61   153
7th May, 1981 ............................ do .................. 148.50 144.90 61   847
16th November, 1981 ................. do .................. 151.20 151.20(b) 61 1894
7th February, 1983 ..................... do .................. 169.80 169.80 63   379
6th October, 1983....................... do .................. 182.40 182.40 63 2207
6th April, 1984 ........................... do .................. 189.90 189.90 64   847
6th April, 1985 ........................... do .................. 194.80 194.80 65   657
4th November, 1985 ................... do .................. 202.20 202.20 66     4;

  136
1st July, 1986 ............................. do .................. 206.90 206.90 66 1139
10th March, 1987 ....................... do .................. 216.90 216.90 67    435
5th February, 1988 ..................... do .................. 222.90 222.90 68    949
9th September, 1988................... do .................. 229.60 229.60 68 2412
1st October, 1989 ....................... do .................. 248.80 248.80 69 2913
24th September, 1991................. do .................. 268.80 268.80 71 2748
30th November, 1992 ................. do .................. 275.50 275.50 73       4
14th November, 1997 ................. do .................. 359.40 359.40 77 3177
12th June, 1998 (d)..................... do .................. 373.40 373.40 78 2579
1st August 1999.......................... do .................. 385.40 385.40 79 1847
1st August 2000.......................... do .................. 400.40 400.40 80 3379
1st August 2001.......................... do .................. 413.40 413.40 81 1721

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM CONDITIONS OF
EMPLOYMENT ACT 1993(c)

G.G. REFERENCE
DATE PAGE

3rd December, 1993 ................... do .................. 275.50 275.50 3/12/93 6464
29th August, 1994 ...................... do .................. 301.10 301.10 29/8/94 4465
29th September, 1995................. do .................. 317.10 317.10 29/9/95 4697
29th  October, 1996 .................... do .................. 332.00 332.00 29/10/96 5753
10th November, 1997 ................. do .................. 335.00 335.00 10/11/97 6203
7th December, 1998 ................... do .................. 346.70 346.70 7/12/98 6545
1st March, 2000.......................... do .................. 368.00 368.00 1/3/00 1007
22nd March, 2001 ...................... do .................. 400.40 400.40 22/3/01 1475
29th April 2002 .......................... do .................. 413.40 413.40 29/4/02 2181

(a) Declaration by Commission�No General Order issued. Amendments to be made on application by parties.
(b) From 16th November, 1981 the Commission in Court Session announced that one minimum wage for adult employees regardless of

sex should apply.
(c) As of 1 December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour

Relations under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian
Government Gazette and applies to all employees in the State.

(d) Statement of Principles�Amendment to be made on application of Parties
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Date Description/ Increase Date of Order Reference
Delivered Commentary Operation Number Vol. Page

GENERAL ORDERS OF THE COMMISSION—continued

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation Amendment Act 1997.

* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders until November 1975. (Act amended
by No. 81 of 1975).

APPENDIX IV

GENERAL ORDERS OF THE COMMISSION†

1975-79 Industrial Arbitration Act 1912-1973 Section 94A
1979 Industrial Relations Act 1979 Part II Division 3
Editiors Note: For information as to Awards and Agreements varied by each General Order refer to relevant Schedules.

Date Description/ Increase Date of Order Reference
Delivered Commentary Operation Number Vol. Page

1/7/75 * Applications by various 3.6% 15/5/75 55 803
unions to amend awards
to provide for Wage
Indexation or for related
matters.
Total wage rates to be
increased in accordance
with the CPI for the
June, September &
December quarters 1975.

3.5% 15/8/75
6.4% 15/2/76

14/5/76 General Order - S.94A - 3% 15/5/76 62/76 56 679
Wage Indexation Interim
Order

29/4/76 Judgment - 56 787

20/8/76 Wage Indexation - - 56 1131
Principles & Operation of

30/8/76 General Order - S.94A - -

Wage Indexation
Final Order $2.50 up to 15/8/76 62/76 56 1255

$166.00
1.5% above
$166.00

Agreements - Industrial - - 56 1259
Amendments or variation of -
Awards - Amendment of - 56 1264

7/12/76 Wage Indexation - - 56 1789
Principles & Operation of

General Order - 2.2% 15/11/76 488/76 57 7
ordinary
rates

7/12/76 General Order 2.2% 6/12/76 488/76 57 7
extended for
all purposes

Total wage rates increased
by the amount of increase
of the state minimum wage
for adult males in a/c
with the CPI.

$6.60 15/2/77
$2.40 15/5/77
$2.60 15/8/77

29/12/77 General Order - S.94A $2.10 or 1.5%
Wage Indexation Order whichever is

the greater
(Junior 1.5% 29/12/77 821/77 58 111
only)

27/1/78 General Order - S.94A
Long Service Leave Order 1/1/78 8/78 58 116
(Long Service Leave
Conditions set out in
schedule at 58 WAIG 1)
(Note:  Republished in each
Volume of the January WAIG
at page 1).

16/3/78 General Order - S.94A 1.5% up to max 28/2/78 37/78 58 471
Wage Indexation of $2.60

1.5% to max
20c p/h
1.5% shift
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Delivered Commentary Operation Number Vol. Page

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

15/6/78 General Order - S.94A 1.3% flat 7/6/78 203/78 58 927
Wage Indexation

22/12/78 General Order - S.94A 4% 12/12/78 486 & 59 7
Wage Indexation 585/78

6/6/79 General order - S.94A 3.2% 27/7/79 44 & 59 1009
Wage Indexation 131/79

10/1/80 General Order - S.94A 4.5% 4/1/80 381 & 60 281
Wage Indexation 434/1979

15/6/80 General Order - S.50 - 26/7/80 294/77 60 1141
District & Location 319-321/77
Allowances 529/79

21/7/80 General Order under 4.2% 14/7/80 419/80 60 1327
Section 51(2) of the 1A
Act, 1979 relating to wage
indexation 60 1626

15/1/81 General Order S.51 (2) 3.7% 9/1/81 19/81 61 153
Wage Indexation

4/5/81 General Order S.51 (2) 3.6% 7/6/81 286/81 61 847
Wage Indexation
Interim Order

3/7/81 Final Order 61 1039

18/8/81 General Order S.50 1/7/81 452/81 61 1661
Location Allowances

8/12/81 General Order S.50 (2) $6.30 16/11/81 612/81 61 1894
Wage Indexation (Junior
wages proportionate)

14/12/81 General Order S.50 (2) 28/9/81 715/81 62 131
“Government Employees and
Service and Supplementary 16/11/81
Payments Order”

30/4/82 General Order - 8/1/82 269/82 62 904
Variation of Order No.
715/81 “Govt Employees
Service & Supplementary
Payments Order”

4/8/82 General Order S.50 1/7/82 437/82 62 2359
Interim Order
Location Allowances

15/11/82 General Order S.50(2) 28/9/81 764/82 62 2924
“Govt Employees Service and
and Supplementary 16/11/81
Payments Order” amended
& consolidated

26/1/83 General Order - Part II 26/1/83 1/83 63 257
Division 3 - Restraint on (to
Remuneration  30/6/83)

(& there-
after until
varied or
rescinded)

4/2/83 General Order S.50(2) - 7/2/83 534/82 63 379
Minimum wage due to
salaries and wages freeze
Act 1982 No Application
to Public Sec. Employees

1/11/83 State Review of National 4.3% 6/10/83 461/83 63 2207
Wage Decision, 1983
Minimum Wage-Interim.
Ord. (Note: Ord. contains
cancellation of Ord. 1
of 83-Restraint on
Increases in
Remuneration)

28/12/83 Correction to Order 461/83 63 2496

2/3/84 Final Order 461/83 64 407

9/12/83 General Order S.50 5/12/83 291/83 64 5
Location Allowances
in Private Awards
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GENERAL ORDERS OF THE COMMISSION—continued

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

13/4/84 General Order S.51 4.1% 6/4/84 104/84 64 847
State Review of National
Wage Decision, April 1984
Minimum Wage

29/2/84 General Order S.50(2) 24/4/84 141/84 64 261
Closure of Business on
April 24, 1984

6/7/84 General Order Location 1/7/84 477/84 64 1235
Allowances in Private
Sector Awards

26/11/84 General Order Closure of 24/12/84 1008/84 64 2123
Business on 24th & 31st 31/12/84
December, 1984

10/4/85 General Order State 2.6% 6/4/85 104/85 65 657
Review of National Wage
Decision 1985
Minimum Wage

26/6/85 General Order S.50 1/7/85 397/85 65 1349
Location Allowances
in Private Sec. Awards

4/7/85 General Order S.50 4/7/85 69/85 65 1331
Junior Employees and
Apprentices Order Re:
Reduction of Rates of
Pay in Private
Industry Awards

27/11/85 Interim Order (Tin 3.8% 4/11/85 821/85 66 4
Mining Ind Adj Sine
Die) 461/83
State Review of
National Wage Dec.
1985 Minimum Wage

20/12/85 Order to Vary 4/11/85 821/85 66 135
By Adding Tin Mining
Award 14/71 to Schedule

16/12/85 General Order 1/1/86 763/82 66 319
Part II Division 3 -
State Government
Wages Employees -
Long Service Leave
Conditions -

23/7/86 State Review of National Wage 2.3% 1/7/86 261/86 66 1139
Decision 1986 - Minimum Wage,
(incorporating Superannuation
by individual application)

19/6/86 General Order S.50 1/7/86 409/86 66 1149
Location Allowances in
Private Sector Awards

18/3/87 State Review of National
Wage Decision - Claim
re Exclusion from Schedule 1/7/86 261/86 67 762

25/3/87 State Review of National
Wage Decision 1986 -
Minimum Wage Second Tier $10 plus 4% 10/3/87 1195/86 67 435

3/4/87 General Order Varying 15/4/87 549,555, 67 776
Awards Affected by State 557,559,
Review of National Wage 561,587
Decision - Standardisation T5 and
of Rents. PSA 40/86

17/6/87 General Order S.50, 1/7/87 603/87 67 1094
Location Allowances in
Private Sector Awards

24/3/88 State Review of National 6.00 5/2/88 1406/87 68 949
Wage Decision 1988 -
Minimum Wage

31/12/87 General Order S.50 - 1/12/88 1353/87 68 996
Location Allowances in
Private Sector Awards.

16/12/87 General Order S.50 - 16/12/87 1333/87 68 385
Cancellation of General
Order No. 69 of 1985.
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16/6/88 General Order S.50 - 1/1/88 1258/87 & 68 1681
Location Allowance in C176/88
Government Awards

24/6/88 General Order S.50 - 1/7/88 517/88 68 1686
Location Allowance in
Private Awards

8/9/88 General Order S.50 - 4/12/87 180/88 68 2411
Variation of Order
No. 764/82 “Government
Employees Service &
Supplementary Payments
Order”

9/9/88 State Review of National 3% and $10.00 14/9/88 730/88 68 2412
Wage Decision 1988 - (structural
Minimum Wage efficiency)

17/1/89 General Order S.50 - To $104.60 and 17/1/89 1703/88 69 985
Variation of General Order $3.75 per week  and
730 of 1988 - Increase in 17/7/89
minimum weekly rate for
trainees under Australian
Traineeship System

3/2/89 General Order S.50 - Western 17/1/89 1329/88 69 517
Australian Government 69 1383
Employees Redeployment,
Retraining & Redundancy
General Order

29/5/89 General Order S.50 - 7.74% 1/1/89 278/89 69 2297
Variation of Location
Allowances in Government
Awards to account
for Consumer Price Index
increase

5/9/89 Correction to Order 1/1/89 278/89 69 2840
No. 278/89 - Location
Allowances

8/9/89 State Review of National $10.00, $12.50 1/10/89 1940/89 69 2913
Wage Decision - Minimum and $15.00 or (Minimum
Wage 3% depending Wage)

on skill level

14/8/89 General Order S.50 - 1/7/89 834/89 69 3217
Variation of Order
No. 517/88 Location
Allowances in Private
Awards

1/11/89 General Order S.50 - Minimum 7/11/89 398/88 69 3487
Conditions for Annual Leave
for Non-Award or Agreement
covered employees

31/7/90 General Order S.50 - Location 1/7/90 778/1990 70 2995
Allowances in Private Awards & 1065/90

3/8/90 General Order S.50 - 3/8/90 450/90 70 2998
Variation and consolida-
tion of Order No. 398/88
- Minimum Conditions for
Annual Leave for Non-Award
or Agreement covered
employees - Conditions
for real estate sales
representatives

16/4/91 General Order S.50 - 7.78% 1/1/90 241/91 71 2007
District Allowances in
Government Awards

16/4/91 General Order S.50 - 7.42% 1/1/91 280/91 71 2007
District Allowances in
Government Awards

17/6/91 State Review of National 2.5%   - 704/91 71 1723
Wage Decision

24/9/91 State Review of National $20 24/9/91 1309 & 71 2748
Wage Decision - Variation Minimum 1310/91
to General Order 704/91 Wage)
- Minimum Wage
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GENERAL ORDERS OF THE COMMISSION—continued

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

8/10/91 S.50 General Order -  - 1/7/91 1049/91 71 2753
Variation to General
Order 1065/1990 - Loca-
tion Allowances in
Private Awards

31/1/92 State Review of National 31/1/92 1752/91 72 191
Wage Decision - Variation to
General Order 1309 & 1310/91
and insertion of clause,
“State Wage Principles”, into
all awards and agreements

30/10/92 General Order S.50 - Location 1/7/92 851/92 72 2498
Allowances in Private Sector except the
Awards - General Order Building
No. 1041/91 rescinded Trades (Cons-

truction)
 Award -
26/10/92

30/11/92 General Order S.50 - 2.5% 30/11/92 415A/92 73 4
Adult Minimum Wage -
Paragraph (2) of General
Order No. 1309 & 1310/91
rescinded

11/1/93 General Order S.50 - 11/1/93 1465/92 73 215
Variation and Consolidation
of Order No. 1329/88 -
Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

14/7/93 General Order S.50 - 1% 1/7/93 943/93 73 1989
Location Allowances in
Private Awards - General
Order No. 851/92 rescinded

26/10/93 General Order S.50 - 26/10/93 820/1993 73 3307
Variation to Western
Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order No. 1329/88 to
include Printing (Government)
Award, 1990

14/12/93 General Order S.50 - 7/12/93 1325/1993 74 1
General Order No. 764/1982
“Government Employees Service
and Supplementary Payments
Order” rescinded

24/12/93 State Review of National $8.00 24/12/93 1457/1993 74 198
Wage Decision - State Wage
Principles December 1993 -
Insertion of clause into
all Awards and Industrial
Agreements

12/11/93 General Order S.50 - 12/11/93 1059/1993 74 552
Variation and Consolidation
of Order No. 1329/88 -
Western Australian Government
Employees Redeployment,
Retraining and Redundancy
General Order

5/7/94 General Order S.50 - 5/7/94 714/1994 74 1869
Location Allowances in
Private Awards - General
Order No. 943/93 rescinded

30/12/94 State Review of National Wage $8.00 30/12/94 985/94 75 23
Decision - Variation to
General Order No. 1457/1993 -
Statement of Principles
December 1994 - Insertion of
clause into all Awards and
Industrial Agreements

3/7/95 General Order S.50 - 3/7/95 641/95 75 2125
Location Allowances in
Private Awards - General
Order No. 714/1994 rescinded
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14/3/96 State Review of National Wage $8.00 14/3/96 1164/95 76 911
Decision - Variation to
General Order No. 985/1994 -
Statement of Principles
March 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

15/7/96 Review and Variations of Awards, 16/8/96 693/96 76 2768
Industrial Agreements and Orders -
Industrial Relations Legislation
Amendment and Repeal Act 1995 -
Resolution of Disputes Requirement

15/7/96 Review and Variation of Awards, 16/7/96 694/96 76 2789
Industrial Agreements and Orders -
Industrial Relations Legislation
Amendment and Repeal Act 1995 -
Inspection of Records Requirements

7/8/96 State Review of National Wage $8.00 7/8/96 915/96 76 3368
Decision - Variation to
General Order No. 1164/1995 -
Statement of Principles
August 1996 - Insertion of
clause into all Awards and
Industrial Agreements covering
more than one enterprise

9/8/96 General Order S.50 - 1/7/96 911/96 76 3365
Location Allowances in
Private Awards - General
Order No. 641/1995 rescinded

18/9/97 General Order S.50 - 1/7/97 1400/97 77 2547
Location Allowances in
Private Awards - General
Order No. 911/1996 rescinded

20/10/97 State Review of National Wage $10.00 14/11/97 940/97 77 3177
Decision - Variation to General
Order No. 915/1996 - Statement
of Principles November 1997 -
Adult Minimum Wage - Insertion
of clause into all Awards and
Industrial Agreements covering
more than one enterprise

22/11/97 Review and Variation of Awards, 22/11/97 2053/97 77 3079
Industrial Agreements and Orders -
S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

22/11/97 Review and Variation of Awards, 22/11/97 2053/97 77 3138
Industrial Agreements and Orders -
S.32 (2) & (3), Labour Relations
Legislation Amendment Act 1997 -
 Right of Entry

16/4/98 Review and Variation of Awards, 16/4/98 491/98 77 1471
Industrial Agreements and Orders
- S.34, Labour Relations Legislation
Amendment Act 1997 - Inspection
of Records Requirements

16/4/98 Correction - Review and Variations 16/4/98 2053/97 78 1563
of Awards, Industrial Agreements and
- S.32, Labour Relations Legislation
Amendment Act 1997 - Resolution
of Disputes Requirements.

12/6/98 State Review of National Wage $10.00, $12.00 12/6/98 757/98 78 2579
Decision - Cancellation of General or $14.00 depending
Order No. 940/97 - Statement on award rate.
of Principles-June 1998 - Cancellation
and insertion of clause into all awards
and industrial agreements covering
more than one enterprise -
Adult Minimum Wage.

26/6/98 Review and Variation of Awards, 26/6/98 599/98 78 2559
Industrial Agreements and Orders -
S.13 (6), Industrial Relations Legislation
Amendment and Repeal Act 1995
 - Superannuation Requirements
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17/7/98 General Order S.50 - 1/7/98 975/98 78 2999
Location Allowances in
Private Awards - General
Order No. 1400/1997 rescinded

28/6/99 General Order S.50 – 1/7/99 690/99 79 1843
Location Allowances in
Private Awards – General Order
No. 975/1998 replaced &
rescinded

6/7/99 General Order S.51 – State Review $10.00 or $12.00 1/8/99 609/99 79 1847
of National Wage Decision – depending on
Cancellation of General Order award rate.
No. 757/98 (dated 12/6/98) –
1A - Statement of Principles
June (Deleted) – Arrangement
Clause and 1B – Minimum
Adult Award Wage or
Minimum Adult Wage
Clause/provision varied –
“rates of pay provisions”
varied by Arbitrated Safety
Net Adjustment

17/7/00 General Order S.51 – State Review $15.00 1/8/00 654/00 80 3379
of National Wage Decision –
Cancellation of General Order
No. 609/99 (dated 6/7/99) –
IB – Minimum Adult Award Wage
or Minimum Adult Wage Clause/
Provision (Varied), “rates of pay
provisions” varied by Arbitrated
Safety Net Adjustment, Previous
ASNA Provisions incorporated
into the Awards be varied

1/8/00 General Order S.50 – Location 1/8/00 1050/00 80 3153
Allowances in Private Awards –
General Order No. 690/1999
replaced & rescinded

25/6/01 General Order S.50 – Location 1/7/01 718/01 81 1559
Allowances in Private Awards –
General Order No. 1050/2000
replaced & rescinded

25/7/01 General Order S.51 – State Review $13.00, $15.00 1/8/01 752/01 81 1721
of National Wage Decision – or $17.00 depending
Cancels General Order on award rate.
No. 654/2000 (dated 11/5/00),
Statement of Principles (replaced),
“rates of pay” varied by Arbitrated
Safety Net Adjustment, Minimum
Adult Wage (varied))
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APPENDIX V

INDUSTRIAL ARBITRATION ACT - AWARDS IN FORCE
INDUSTRIAL RELATIONS ACT (as from 1/3/85)

The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of Award, date of delivery
and a reference to "Industrial Gazette" where reported therein.

EDITOR�S NOTE (1) Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI
(2) Awards of the Railway Classification Board are shown in Appendix XIII.
(3) Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award, the award shall, subject to any

variation made under this Act, continue in force until a new award in substitution for that award has been made.  (See s.37(4) I.A. Act 1979) and I.R. Act
1979)

(4) For Awards affected by orders made under Sections 23and 44 (I.R. Act 1979) see Appendix IX.
(5) Consent awards are marked by an asterisk.
(6) On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed.
(7) For all amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix V, Vol. 79, Part 2.

Title Area Date of No. of Date Reference
Governed Operation Award Delivered Vol. Page

(19)

Aboriginal Medical Whole of State 8 February 1988............................................................................................... A26/1987 8/2/88 68 387
Services Employees' (For amendments prior Amended -
Award to Consolidation, see Section 93(6) (Consolidation) .......................................................................... � 11/4/00 80 1986

Vol. 79, Part 2) General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3384
Order No. 431/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5166
Order No. 657/2000 (Bilingual Allowance, Wages,
  Schedule A � Parties to the Award, Schedule B � Respondents)..................... � 16/11/00 80 5515
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1724
Order No. 1024/2001 (Hours of Duty, Overtime and On Call,
  Laundry and Uniforms, District Allowance, Outpost �
  Availability Allowance, Bilingual Allowance, Wages) ..................................... � 8/01/02 82 230

ACTIV Foundation Whole of State 1 Jan., 1981 to 31 Dec., 1981........................................................................... 13/1977 4/5/81 61 647
(Salaried Officers) Amended -
Award (was previously General Order No. 654/2000 (Section 51 � State Wage Decision
called Slow Learning   - Cancels General Order No. 609/1999, IB � Minimum
Children's Group   Adult Award Wage or Minimum Adult Wage Clause/
(Salaried Officers)   Provision (Varied), �rates of pay provisions� varied by
Award)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3387
Order No. 800/2000 (District Allowance) ........................................................ � 28/9/00 80 4820
Order No. 1406/00 (Meal Money, Motor Vehicle Allowance,
  Travelling, Transfers and Relieving Duty � Rates of
  Allowance, Removal Allowance).................................................................... � 23/10/00 80 5162
Order No. 289/2000 (Arrangement, Maternity Leave (Deleted)
  Parental Leave, Deleted, (Deleted), Salary Packaging) ................................... � 25/10/00 80 4994
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1728

Aerated Water and Cordial Whole of State 2 May, 1975 to 1 May, 1976............................................................................ 10/1975 2/5/75 55 548
Manufacturing Award (For amendments prior Amended -

to Consolidation, see Section 93(6) (Consolidation) .......................................................................... � 11/4/00 80 1996
Vol. 79, Part 2) General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3389
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 315/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5166
Order No. 658/2000 (Overtime, Wages, Schedule A � Parties
  to the Award) ................................................................................................ � 7/12/00 81 254
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1730
Order No. 1044/2001 (Overtime, Wages)......................................................... � 8/1/02 82 232

Aged and Disabled Whole of State 20 Nov., 1987 to 19 Nov., 1988....................................................................... A6/1987 23/10/87 67 2243
Persons Hostels Amended -
Award, 1987 Order No. 978/1998 (S.46 - Interpretation: Board
(Replaced Hostel   and/or Lodging, Call Allowance).................................................................... � 28/2/00 80 604
Workers (Aged and General Order No. 654/2000 (Section 51 � State Wage Decision
Disabled Persons   - Cancels General Order No. 609/1999, IB � Minimum
Hostels) Award   Adult Award Wage or Minimum Adult Wage Clause/
No. R5/1976   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3392
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 432/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5167
Order No. 659/2000 (Definitions, Overtime, Wages,
  Uniforms and Laundering, Call Allowances, Schedule A �
  Parties to the Award) ..................................................................................... � 16/11/00 80 5515
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1732
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Order No. 691/2001 (Annual Leave, Call Allowance)....................................... � 17/8/01 81 2556
Aged and Disabled Order No. 1034/2001 (Overtime, Wages, Uniform and
Persons Hostels   Laundering, Call Allowance, Fares and Motor Vehicle
Award, 1987�continued   Allowances) ................................................................................................... � 8/1/02 82 233

Air Conditioning and Whole of State 25 July, 1979 to 24 Jan., 1980.......................................................................... R10/1979 25/7/79 59 1015
Refrigeration Amended -
Construction and General Order No. 654/2000 (Section 51 � State Wage Decision
Servicing) Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3393
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1734

Alcoa Long Service Workers employed by 18 Aug., 1980.................................................................................................. 12/1980 18/8/80 60 1342
Leave Conditions Award Alcoa of Australian Amended -

(Ltd.) Alcoa (Bunbury) Section 93(6) (Consolidation) .......................................................................... � 11/4/00 80 2010
Pty. Ltd.
(For amendments prior
to Consolidation, see
Vol. 79, Part 2)

Ambulance Service State of W.A. 21 June, 1991 to 20 June, 1993........................................................................ A4/1991 12/7/91 71 2061
Communication Centre (For amendments prior Amended -
Employees Award to Consolidation, see General Order No. 654/2000 (Section 51 � State Wage Decision

Vol. 79, Part 2)   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3395
Section 93(6) (Consolidation) .......................................................................... � 25/9/00 80 4876
Order No. 433/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5167
Order No. 661/2000 (Overtime, Schedule A � Parties to
  the Award)..................................................................................................... � 24/11/00 80 5516
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1736

Ambulance Service Whole of State 13 March, 1969 to 12 March, 1971.................................................................. 50/1968 13/3/69 49 171
Employees Award Amended -

Order No. 886/1999 (Overtime, Location Allowance,
  Country Conditions) ...................................................................................... � 29/12/99 80 165
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3396
Order No. 434/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5167
Order No. 660/2000 (Overtime, Location Allowance,
  Travelling Expenses, Schedule A � Parties to the Award)............................... � 24/11/00 80 5517
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1737
Order No. 1035/2001 (Overtime, Location Allowance, Travelling
  Expenses, Country Conditions) ...................................................................... � 3/05/02 82 1001

ANI Engineering Bassendean Facility 30 Nov., 1998 � 29 Nov., 2001........................................................................ A2/1998 18/1/99 79 374
Bassendean (WA) Amended -
Way Forward General Order No. 654/2000 (Section 51 � State Wage Decision
Enterprise Award 1998   - Cancels General Order No. 609/1999, IB � Minimum
(Replaces ANI Hoskins   Adult Award Wage or Minimum Adult Wage Clause/
(A Division of ANI   Provision (Varied), �rates of pay provisions� varied by
Engineering) Enterprise   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Bargaining Agreement   Provisions incorporated into the Awards be varied)........................................ . 3399
1996 AG67/97 &C86/97) General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1740

Animal Welfare Whole of State 19 Nov., 1968 to 18 Nov., 1969 ...................................................................... 8/1968 19/11/68 48 665
Industry Award Amended -

Order No. 178/1999 (S.46 � Interpretation of Award)...................................... � 25/11/99 80 189
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3398
Order No. 644/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5167
Order No. 662/2000 (Meal Money, Travelling Time and
  Expenses, Rates of Pay, Protective Clothing and Uniforms,
  Schedule A � Respondents, Schedule B � Respondents)................................. � 7/12/00 81 255
Correction Order No. 662/2000 (Schedule A � Parties to the
  Award) .......................................................................................................... � 14/12/00 81 332
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1738
Order No. 1037/2001 (Meal Money, Travelling and Expenses,
  Rates of Pay, Protective Clothing and Uniforms)............................................ � 8/1/02 82 234

Argyle Diamond Mines North of 18 Sept., 1996 - 30 April 1997......................................................................... A7/1996 8/10/96 76 4159
Production Award 1996 19th parallel Amended -
(Replaces Argyle Order No. 1439/1999 (No Further Increase For 12
Diamond Mines   Months, Arrangement, Contract of Employment,
Production Award   Hours of Work, Public Holidays, Annual Leave,
No. A28 & A32/1984.   Allowances, Rates of Pay, Redundancy, Appendix B) .................................... � 17/4/00 80 1934
Published at 65 WAIG General Order No. 654/2000 (Section 51 � State Wage Decision
1369)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
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  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Argyle Diamond Mines   Provisions incorporated into the Awards be varied) ........................................ . 3401
Production Award 1966 General Order No. 752/2001 (Section 51 � State Wage
�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1743

Artworkers Award State of W.A. 9 May, 1990 to 8 May, 1991............................................................................ A30/1987 23/5/90 70 1696
Amended �
Order No. 818/1999 (Wages, Special Rates and
  Provisions)..................................................................................................... � 2/12/99 80 166
Order No. 1447/1999 (Overtime, Superannuation) ........................................... � 2/12/99 80 166
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3402
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 901/2000 (Superannuation) ............................................................. � 28/8/00 80 4342
Order No. 1135/2000 (Wages, Special Rates and Provisions) ........................... � 1/11/00 80 5518
Order No. 1614/2000 (Special Rates and Provisions, Overtime,
  Living Away From Home, Motor Vehicle Allowances) .................................. � 16/2/01 81 839
Order No. 1412/2000 (Application for variation � No variation
  Resulting) ...................................................................................................... � 6/4/01 81 1002
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1743
Order No. 1359/2001 (Wages, Special Rates and Provisions) ........................... � 20/9/01 81 2732
Order No. ApplA 1777/2001 (Special Rates and Provisions,
  Overtime, Living Away From Home � Distant Work, Motor
  Vehicle Allowances, Superannuation)............................................................. � 03/12/01 82 72

Asbestos Jointings Radius of 15 miles from 14 April, 1967 to 13 April, 1968 ...................................................................... 7/1967 14/4/67 47 341
Industry Award  G.P., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3403
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1744

A.W.U. Gold (Mining and Whole of State 20 Aug., 1993 - 19 Aug., 1995......................................................................... A1/1992 27/10/93 73 2941
Processing) Award 1993 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3404
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1745

A.W.U. National Training Whole of State 25 Oct., 1995 - 24 Oct., 1996 .......................................................................... A1/1995 16/11/95 75 3181
Wage (Agriculture) Amended -
Award 1994 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3406
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1748

AWU UXO Unit Employees of UXO Unit 28 Jan., 1997 ................................................................................................... A4/1996 12/11/97 77 3212
Award 1996 Of the Western Amended -

Australian Police General Order No. 654/2000 (Section 51 � State Wage Decision
Service   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3407
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1749

Bag, Sack and Textile Radius of 15 miles from 4 Nov., 1960 to 3 Nov., 1963 .................................................................. ........ 3/1960 4/11/60 40 638
Workers Award G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3408
Order No. 639/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5168
Order No. 663/2000 (Meal Money, Extra Rates, Wages,
  Schedule A � Parties to the Award, Schedule B -
  Respondents) ................................................................................................. � 15/11/00 80 5518
Correcting Order No. 663/2000 (In Instruction 5 of the Schedule,
  delete the  word �Southcorp� and replace it with the word
  �J Gadsden Pty Ltd�) ..................................................................................... � 20/11/00 80 5677
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1751
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Order No. 1038/2001(Meal Money, Extra Rates, Wages) ................................ � 8/1/02 82 235
Bakers' (Country) Award Area outside a radius 26 June, 1978 to 20 June, 1980........................................................................ R18/1977 21/6/78 58 807

of 45 kms from G.P.O., Amended -
Perth Order No. 362/1993 (Arrangement, Contract of Service,

  Breakdowns, Clauses 16 to 18 to be renumbered 15 to .................................. � 31/1/00 80 354,
  27 respectively, Redundancy)......................................................................... . 362
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3411
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.664/2000 (Wages, Schedule A � Parties to the
  Award, Schedule B - Respondents) ................................................................ � 15/11/00 80 5519
Order No. 148/2000 (Redundancy) .................................................................. � 25/1/01 81 399
Order No. 1212/1994 (Application for variation �
  No variation resulting) ................................................................................... � 26/2/01 81 851
Order No. 487/2001 (Wages)........................................................................... � 18/5/01 81 1380
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1753
Order No. 1039/2001 (Wages)......................................................................... � 8/1/02 82 236

Bakers' (Metropolitan) All Employers and Date of effect of the Bread Amendment Act 1987 ............................................ A13/1987 18/5/88 68 1206
Award Employees of the  for a period of eighteen months

Classifications Amended �
Order No. 316/1993 (Arrangement, Termination of
  Employment (Deleted), Contract of Service,
  Breakdowns, Clauses 17 to 29 to be renumbered
  16 to 28 respectively, Hours, Holidays, Superan-
  nuation, Enterprise Hours of Work, Introduction of
  Change, Redundancy, Appendix B�Appendix:
  Buttercup Bakeries Malaga,  Schedule C�Appendix: .................................... � 31/1/00 80 354,
  Tip Top Bakeries Canning Vale) .................................................................... . 359
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3412
Order No.665/2000 (Wages, Overtime, Schedule A �
  Parties to the Award) ..................................................................................... � 15/11/00 80 5520
Order No. 146/2000 (Redundancy) .................................................................. � 25/1/01 81 399
Order No. 1213/1994 (Application for variation �
  No variation resulting) ................................................................................... � 26/2/01 81 851
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1755
Order No. 1026/2001 (Wages, Overtime)......................................................... � 8/1/02 82 237

Bespoke Bootmakers Radius of 15 miles from 25 June, 1948 to 24 June, 1951........................................................................ 4/1946 25/6/48 28 107
and Repairers Award  G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3413
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1756

BHP-Utah Minerals Cadjebut, in the 18 Aug., 1989 to 2 Mar., 1990......................................................................... A11/1989 18/8/89 69 2969
International Cadjebut Kimberley Region of Amended -
Production Award Western Australia General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3414
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1757

Bibra Lake Fabrication Whole of State 10 June, 2002 to 9 June, 2004.......................................................................... A1/2002 10/06/02 82 972
Workshop Award

BP Fremantle Ltd Oil Area occupied and 21 Aug., 1981 to 24 Aug., 1982....................................................................... A20/1981 21/8/81 61 1394
Bunkering Award 1992 operated upon by B.P. Amended -
(was previously Oil in and about the Port General Order No. 654/2000 (Section 51 � State Wage Decision
Bunkering B.P. of Fremantle   - Cancels General Order No. 609/1999, IB � Minimum
(Fremantle) Limited   Adult Award Wage or Minimum Adult Wage Clause/
Award, 1980)   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3416
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1758

B.P. Refinery (Kwinana) South West Land 1 Aug., 1980 to 31 July, 1982 .......................................................................... A2/1981 19/3/81 61 490
Construction, Mining Division- Amended -
and Energy Workers General Order No. 654/2000 (Section 51 � State Wage Decision
Union Award 1980   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3416
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
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  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1759
B.P. Refinery (Kwinana) Premises of B.P. 1 March, 1979 to 31 July, 1980........................................................................ R56/1978 1/3/79 59 324
(Security Officers) (Kwinana) Oil Refinery Amended -
(was previously B.P. General Order No. 654/2000 (Section 51 � State Wage Decision
Refinery (Kwinana)   - Cancels General Order No. 609/1999, IB � Minimum
Security Men's) Award   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3417
Order No. 317/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5168
Order No. 666/2000 (Overtime, Wages)........................................................... � 29/11/00 80 5521
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1760
Order No. 1027/2001 (Overtime, Wages)......................................................... � 8/1/02 82 238
Correction Order No. 1027/2001 (Overtime) ................................................... � 24/01/02 82 372

Bradken Bassendean (WA) Bassendean Facility 26 Nov., 2001 to 30 June, 2003 ....................................................................... A6/2001 24/05/02 82 980
Way Forward Enterprise
Award 2001

Breadcarters (Country) Radius of 28 miles from 22 Sept., 1976 to 21 Sept., 1979...................................................................... 17/1975 22/9/76 56 1793
Award 1976 G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3418
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1761
Order No. 79/2002 (Arrangement, Wages, Payment For
  Sickness, Engagement, Bereavement Leave, Maternity
  Leave, Appendix � S49B � Inspection of Records
  Requirements)................................................................................................ � 3/5/02 82 792

Breadcarters (Metro- Radius of 45 kilometres 24 Jan., 1964 to 23 Jan., 1967.......................................................................... 35/1963 24/1/64 43 1229
politan) (Also see from  G.P.O., Perth Amended -
Award 17/1975) (For amendments prior General Order No. 654/2000 (Section 51 � State Wage Decision

to consolidation, see   - Cancels General Order No. 609/1999, IB � Minimum
Vol. 79, Part 2)   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3420
Section 93(6) (Consolidation) .......................................................................... � 3/10/00 80 4882
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1763
Order No. 81/2002 (Arrangement, Wages, Payment For
  Sickness, Engagement, Bereavement Leave, Maternity
  Leave, Appendix � S49B � Inspection of Records
  Requirements)................................................................................................ � 3/5/02 82 795

*Brewery Laboratory Employees of Swan 19th Mar., 1984 ............................................................................................... A8/1983 19/3/84 64 427
Employees Brewery Co. Ltd. Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3422
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1765

Brewing Industry Award Whole of State 19 Aug., 1993.................................................................................................. A5/1993 27/8/93 73 2375
1993 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3422
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1766

Brick Manufacturing Whole of State 17 Oct., 1979 to 16 Oct., 1981......................................................................... R19/1979 17/10/79 59 1503
Award 1979 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3424
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1767

Brushmakers Award Radius of 15 miles from 5 Sept., 1960 to 14 Sept., 1963........................................................................ 30/1959 15/9/60 40 659
G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3426
Order No. 641/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5168
Order No. 667/2000 (Meal Money, Leading Hands,
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  Schedule A � Parties to the Award, Schedule B � Respondents)..................... � 15/11/00 80 5521
Brushmakers Award General Order No. 752/2001 (Section 51 � State Wage
�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1769
Order No. 1025/2001 (Meal Money, Leading Hands)....................................... � 08/01/02 82 239

Building and Engineering Yilgarn, Coolgardie, 19 July, 1968 to July, 1969 .............................................................................. 20/1968 19/7/68 48 361
Trades (Nickel Mining  Broad Arrow, Dundas, Amended -
and Processing) Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1968 Coolgardie, North   - Cancels General Order No. 609/1999, IB � Minimum

Coolgardie, North-   Adult Award Wage or Minimum Adult Wage Clause/
East Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
Mount Magnet, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Murchinson, Murchinson,   Provisions incorporated into the Awards be varied)........................................ . 3427
Yalgoo, Peak Hill Order No. 1295/2000 (Overtime (other than Continuous
and Gascoyne Goldfields   Shift Workers), Continuous Shift Workers, Shift Work,
and the area comprised   First Aid, Special Rates and Provisions, Rates of Pay and
within the 14th to 26th   Classification Definitions, First Schedule � District Allowances)................. � 28/11/00 80 5522
parallels of latitude General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1770
Order No. 1748/2001 (Overtime (Other Than Continuous
  Shift Employees), Continuous Shift Workers, Shift Work,
  First Aid, Special Rates and Provisions, Rates of Pay and
  Classification Definitions, First Schedule � District
  Allowance) .................................................................................................... � 06/02/02 82 239

*Building Material Employees employed by 1 March, 1982 to 31 May, 1982....................................................................... A10/1982 17/6/82 62 1488
Manufacture (C.S.R. the Building Materials General Order No. 654/2000 (Section 51 � State Wage Decision
Limited - Welshpool Division of C.S.R. Ltd   - Cancels General Order No. 609/1999, IB � Minimum

Insulation factory or   Adult Award Wage or Minimum Adult Wage Clause/
the Gyprock factory, at   Provision (Varied), �rates of pay provisions� varied by
21 Sheffield Rd, Welshpool   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied)........................................ . 3431
Order No. 318/1993 (Application for Variation �
  (No Variation Resulting)................................................................................ � 6/11/00 80 5168
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1775
Order No. 668/2000 (Overtime, Wages, General Conditions) ........................... � 10/8/01 81 2557

Building Trades Whole of State 16 Jan. 1969 to 15 Jan. 1972............................................................................ 31/1966 19/12/68 48 999
Award 1968 Amended -
(Replaced by Agreement Order No. 821/1999 (Wages, Leading Hand, Special
No. 1/1978 insofar as   Rates and Provisions)..................................................................................... � 2/12/99 80 167
it applies to the Order No. 1445/1999 (Wages, Overtime, Distant Work).................................. � 2/12/99 80 170
University of W.A.) Order No. 1652/98 (Redundancy) .................................................................... � 25/2/00 80 597

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3440
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 902/2000 (Superannuation) ............................................................. � 21/8/00 80 4343
Order No. 1137/2000 (Wages, Leading Hands, Special
  Rates and Provisions)..................................................................................... � 1/11/00 80 5526
Order No. 375/2000 (Definitions, Wages) ........................................................ � 6/2/01 81 840
Order No. 1610/2000 (Wages, Fares and Travelling Time,
  Overtime, Distant Work)................................................................................ � 16/2/01 81 840
Order No. 348/2000 (Application for Variation � No
  Variation Resulting ........................................................................................ � 6/2/01 81 662
Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1785
Order No. 1355/2001 (Wages, Leading Hands, Special Rates
  and Provisions................................................................................................ � 20/9/01 81 2733
Order No. ApplA 1725/2001 (Wages, Fares and Travelling Time,
  Overtime, Distant Work)................................................................................ � 3/12/01 82 73

Building Trades (Cons- Whole of State 9 April, 1979 to 8 April, 1981 .......................................................................... R14/1978 12/4/79 59 500
truction) Award 1987 Amended -
(See also Appendix IX) Order No. 1444/1999 (Rates of Pay, Meal Allowance,

  Living Away From Home � Distant Work, Compensation
  For Clothes and Tools, Superannuation.......................................................... � 2/12/99 80 171
Order No. 822/1999 (Rates of Pay, Special Rates and Provi-
  sions, Multi-Storey Allowance, Appendix C�Pinjarra and
  Kwinana Alumina Refineries, Appendix D�North West
  Shelf Gas Project, Appendix F�Asbestos Eradication,
  Appendix G�Laser Equipment) ...................................................................... � 29/6/00 80 3032
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3433
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 900/2000 (Superannuation ) ............................................................ � 21/8/00 80 4343
Order No. 1138/2000 (Rates of Pay, Special Rates and
  Provisions, Multi-Storey Allowance, Appendix C � Pinjara
  And Kwinana Alumina Refineries, Appendix D � North
  West Gas Project, Appendix F � Asbestos Eradication,
  Appendix G � Laser Equipment) .................................................................... � 1/11/00 80 5527
Order No. 1453/2000 (Rates of Pay, Fares and Travelling
  (Except Plumbers), Fares and Travelling � Plumbers Only,
  Meal Allowance, Living Away From Home � Distant Work,
  Special Tools and Protective Clothing, Compensation for
  Clothes and Tools, Appendix B � Wagerup Alumina
  Refinery Construction Site, Appendix C � Pinjara and
  Kwinana Alumina Refineries) ......................................................................... � 13/11/00 80 5529
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1776
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Building Trades (Cons- Order No. 1357/2001 (Rates of Pay, Special Rates and
truction) Award 1987   Provisions, Multi-Storey Allowance, Appendix B,
�continued   Appendix D, Appendix F, Appendix G).......................................................... � 25/9/01 81 2736

Order No. ApplA 1683/2001 (Rates of Pay, Fares and Travelling
  (Except Plumbers), Fares and Travelling � Plumbers Only,
  Meal Allowance, Living Away From Home � Distant Work,
  Special Tools and Protective Clothing, Compensation for
  Clothes and Tools)......................................................................................... � 3/12/01 82 75

Building Trades (Gold Whole of State 2 Dec., 1966 to 1 Dec., 1969 ........................................................................... 29,32/1965, 2/12/66 46 1253
Mining Industry) Award Amended - ....................................................................................................... & 4/1966
(Replaced by Telfer General Order No. 654/2000 (Section 51 � State Wage Decision
Gold Mine (Production   - Cancels General Order No. 609/1999, IB � Minimum
and Maintenance   Adult Award Wage or Minimum Adult Wage Clause/
Employees) Award 1987   Provision (Varied), �rates of pay provisions� varied by
No. A9/1987 as it   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
applies to employees   Provisions incorporated into the Awards be varied) ........................................ . 3436
employed at Telfer. Order No. 898/2000 (Arrangement, Resolution of Dispute

  Procedure) ..................................................................................................... � 6/9/00 80 4820
Order No. 1212/2000 (Schedule) ..................................................................... � 25/9/00 80 5531
Order No. 1607/2000 (Wages, Overtime)......................................................... � 16/2/01 81 841
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1780
Order No. 1351/2001 (Leading Hands, Special Rates and
  Provisions)..................................................................................................... � 20/9/01 81 2742
Order No. 1778/2001 (Wages, Overtime)......................................................... 3/12/01 81 3061

Building Trades Whole of State 16 Jan., 1969 to 15 Jan., 1972.......................................................................... 31A/1966 19/12/66 48 999
(Government) viz., Amended -
Works, Agriculture, General Order No. 654/2000 (Section 51 � State Wage Decision
Health, Lands, Trading   - Cancels General Order No. 609/1999, IB � Minimum
Concerns, North-West,   Adult Award Wage or Minimum Adult Wage Clause/
Education, Industrial   Provision (Varied), �rates of pay provisions� varied by
Development, Main   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Roads, Rottnest Island   Provisions incorporated into the Awards be varied) ........................................ . 3437
Board, State Housing Order No. 1136/2000 (Schedule) ..................................................................... � 28/11/00 80 5531
Commission, Royal Correction Order No. 1136/2000 (Schedule (8)(a) - Wage
Perth Hospital,   Rates, Total Weekly Rate Amounts) .............................................................. � 14/12/00 81 333
Princess Margaret Order No. 1612/2000 (Wages, Fares and Travelling Time
Hospital)   (other than Distant Work), Fares and Travelling �

  Plumbers, Apprentices, Overtime, Distant Work) ........................................... � 16/2/01 81 842
Correction Order No. 1136/2000 (Corrigendum) ............................................. 12/3/01 81 932
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1781
Order No. 1360/2001 (Wages, Leading Hands, Special Rates
  and Provisions, Schedule C, Appendix D) ...................................................... � 20/9/01 81 2742
Order No. 1830/2001 (Wages, Fares and Travelling Time
  (other than Distant Work), Fares and Travelling � Plumbers,
  Apprentices, Overtime, Distant Work) ........................................................... 3/12/01 81 3061

Burswood Catering and Within the area of land 3 Oct., 2001 - 1 Jul., 2002................................................................................ A4/2001 22/3/02 82 544
Entertainment Pty Ltd occupied by the
Employees Award 2001 Burswood Island Resort

Burswood Hotel (Main- Burswood Hotel 9 Feb., 1990 - 8 Feb., 1992 .............................................................................. A6/1989(R) 9/2/90 70 3109
tenance Employees') Amended -
Award 1990 (Supersedes General Order No. 654/2000 (Section 51 � State Wage Decision
any Awards of   - Cancels General Order No. 609/1999, IB � Minimum
Respondent Unions   Adult Award Wage or Minimum Adult Wage Clause/
that applied to   Provision (Varied), �rates of pay provisions� varied by
employees covered   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
by this award)   Provisions incorporated into the Awards be varied) ........................................ . 3442

Order No. 1283/2000 (Overtime, Wage Rates, Schedule A -
  Parties to the Award) ..................................................................................... � 22/11/00 80 5533
Correction Order No. 1283/2000 (First Schedule � Named
  Parties to the Award) ..................................................................................... � 8/12/00 81 335
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1786
Order No. 1893/2002 (Overtime, Wage Rates)................................................. � 03/01/02 82 244

Burswood Island Resort The area of land 24 Feb., 1987 to 23 Feb., 1988......................................................................... A23 and 21/1/87 67 219
Employees Award occupied by Burswood Amended - ....................................................................................................... A25/1985
Replaced by Burswood Island Resort in State General Order No. 654/2000 (Section 51 � State Wage Decision
Resort Casino Employees� of W.A.   - Cancels General Order No. 609/1999, IB � Minimum
Industrial Agreement   Adult Award Wage or Minimum Adult Wage Clause/
1993 No. AG85/1993   Provision (Varied), �rates of pay provisions� varied by
insofar as the area of   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
land occupied by the   Provisions incorporated into the Awards be varied) ........................................ . 3446
Burswood Island Resort General Order No. 752/2001 (Section 51 � State Wage
in the State of Western   Decision � Cancels General Order No. 654/2000, Statement
Australia (74 WAIG 72).   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1791
Order No. 1031/2001 (Wages, Additional Rates for Ordinary
  Hours, Part-Time Employees, Meal Money, Bar Work
  Uniforms and Laundering, Employee�s Equipment) ........................................ � 08/01/02 82 245
Correction Order No. 1031/2001 (Meal Money, Uniforms
  and Laundering)............................................................................................. � 22/02/02 82 500

Burswood Island Resort Area occupied by the 1 Mar., 1987 to 28 Feb., 1989.......................................................................... A22/1986 29/5/87 67 1537
(Maintenance Employees') Burswood Island Resort Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3444
Order No. 1294/2000 (Overtime, Wage Rates)................................................. � 22/11/00 80 5534
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1789
Order No. 1896/2001 (Overtime, Wage Rates)................................................. � 03/01/02 82 249
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Burswood Resort Casino Area of Land Occupied 16 Dec., 1991 .................................................................................................. A10/1991 19/12/91 72 58
(Theatrical Employees) by Burswood Resort Amended -
Award Casino General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3450
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1795

Can Manufacturing Amalgamated 4 Feb., 1985 to 4 Feb., 1986 ............................................................................ A4/1985 25/6/85 65 1102
(Production and Industries Pty Ltd Amended -
Maintenance - Bannister Road, General Order No. 654/2000 (Section 51 � State Wage Decision
Amalgamated Industries Canning Vale, WA   - Cancels General Order No. 609/1999, IB � Minimum
Pty Ltd) Award 1985   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3451
Order No. 1337/2000 (Rates of Pay)................................................................ � 24/11/00 80 5535
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1796
Order No. 1876/2001 (Rates of Pay)................................................................ � 03/01/02 82 250

Cargill Australia Limited Area of State between 16 July 1988 to 15 July 1990............................................................................ A34/1988 3/3/89 69 1402
- Salt Production and 18th and 26th parallels Amended -
Processing Award 1988 of south latitude General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaces Leslie Salt   - Cancels General Order No. 609/1999, IB � Minimum
Company Award � 1982   Adult Award Wage or Minimum Adult Wage Clause/
No. A31/1982.   Provision (Varied), �rates of pay provisions� varied by
See 69 WAIG 1402)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied)........................................ . 3453
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1798

Case and Boxmakers Radius of 14 miles from 18 June, 1952 to 17 June, 1953........................................................................ 48/1951 18/6/52 32 161
Award, 1952 G.P.O., Perth, excep- Amended -

ting premises occupied General Order No. 654/2000 (Section 51 � State Wage Decision
by Government and   - Cancels General Order No. 609/1999, IB � Minimum
Midland Railways   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3454
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1800

Catering Employees and Whole of State 19 Nov., 1982 to 18 Nov., 1983 ...................................................................... A34/1981 16/12/82 63 24
Tea Attendants (Govern- Amended -
ment) Award 1982 General Order No. 654/2000 (Section 51 � State Wage Decision
No. A 34 of 1981   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3457
Order No. 741/2000 (Additional Rates for Ordinary Hours,
  Meal Money, Wages, Bar Work, Uniforms and Laundering,
  Protective Clothing, Employee�s Equipment, Schedule A �
  Named Union Party, Schedule B � Respondents) ........................................... � 14/3/00 81 843
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1802
Order No. 1030/2001 (Additional Rates for Ordinary Hours,
  Meal Money, Wages, Bar Work, Uniforms and Laundering,
  Protective Clothing, Employee�s Equipment) ................................................. � 08/01/02 82 251

Catering Employees
(Nationwide Food Services
Pty Ltd) Award 1990
A31/1981
(Replaces Catering
Workers (Food Service
Management) Award
No.22/1976)
(Cancelled 80WAIG4352.
For details prior to cancel-
lation See Vol. 80, Part 2)

Catering Employees' State of W.A. 3 October 1991................................................................................................ A5/1991 4/10/91 71 2511
(North West Shelf
Project) Long Service
Leave Conditions
State Award 1991

Catering Workers' North Rankin A Platform 5 May, 1989 .................................................................................................... A40/1987 5/5/89 69 1401
(North Rankin A)
Long Service Leave
Conditions Award

Cement and Lime Whole of W.A. 19 Mar., 1990 to 18 Sept., 1990. ..................................................................... A26/ 2/4/90 70 1326
Employees (Swan Amended - ....................................................................................................... 1988(R)
Portland Cement General Order No. 654/2000 (Section 51 � State Wage Decision
Limited) Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3458
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1803
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Cement Tile South-West Land 10 Feb., 1967 to 9 Feb., 1970 .......................................................................... 3/1966 10/2/67 47 66
Manufacturing Division Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3459
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1805

Cement Workers' Radius of 25 miles from 28 Aug., 1968 to 27 Aug., 1969....................................................................... 10/1967 28/8/68 48 518
Award, 1975 G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3460
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1806

Cereal Processing Whole of State 16 April, 1971 to 15 April, 1972 ...................................................................... 26/1970 16/4/71 51 420
Extracting and Amended -
Manufacturing Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3462
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1808

Charcoal Iron and Steel South-West Land Division 23 Dec., 1960 to 22 Dec., 1962 ....................................................................... 24/1960 23/12/60 40 705
Industry Award of Western Australia

and Koolyanobbing

Child Care Centres Whole of State 21 Feb., 1984 to 21 Feb., 1985......................................................................... A3/1983 21/2/84 64 435
(Pre-School Teachers) Amended -
Award 1983 General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaced by Award   - Cancels General Order No. 609/1999, IB � Minimum
No. A3/1984 in so far   Adult Award Wage or Minimum Adult Wage Clause/
as it applies to Lady   Provision (Varied), �rates of pay provisions� varied by
Gowrie Child Centre)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3472
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1819

Child Care (Lady Gowrie Premises controlled and 16 Aug., 1983 to 15 Aug., 1985....................................................................... A3/1984 20/6/84 64 1096
Child Centre) Award operated by Lady Gowrie Amended -

Child Centre (WA) Inc. General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3464
Order No. 669/2000 (Schedule A � Parties to the Award) ................................ � 24/11/00 80 5536
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1809

Child Care (Out of Employers and Employees 1 Jan, 1985 ...................................................................................................... A13/1984 7/2/85 65 665
School Care - Play- providing Centre-based Amended
leaders) care for school aged General Order No. 654/2000 (Section 51 � State Wage Decision

children outside   - Cancels General Order No. 609/1999, IB � Minimum
ordinary school hours   Adult Award Wage or Minimum Adult Wage Clause/
and holidays   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3467
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 670/2000 (Meal Breaks and Allowances, Fees
  and Travelling Allowances, Schedule A � Parties to the Award) ..................... � 24/11/00 80 5536
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1812
Order No. 1042/2001 (Meal Breaks and Allowances, Fares
  and Travelling Allowances) ............................................................................ � 08/01/02 82 252

Child Care (Subsidised Whole of State except 27 Feb., 1986................................................................................................... A26/85 27/2/86 66 501
Centres) Award Ngal-A � Mothercraft Amended -

Home and Training General Order No. 654/2000 (Section 51 � State Wage Decision
Centre (Inc) Jarrah   - Cancels General Order No. 609/1999, IB � Minimum
Road South Perth   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3469
Order No. 392/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 1/11/00 80 5169
Order No. 674/2000 (Fares and Travelling Allowances,
  Meal Breaks and Allowances, Schedule A � Parties to
  the Award)..................................................................................................... � 24/11/00 80 5537
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1815
Order No. 1041/2001 (Fares and Travelling Allowances, Meal
  Breaks and Allowances) ................................................................................. � 08/01/02 82 253
Order No. 1282/2001 (Wages, Meal Breaks and Allowances,
  Classification Definitions and Skill Descriptors).............................................. � 11/04/02 82 799
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*Children's Services Workers employed by 1st February 1985 for a 3 year period only ....................................................... A1/1985 19/2/85 65 396
Consent Award, 1984 Victoria Park Community Amended -

Child Care Centre, General Order No. 654/2000 (Section 51 � State Wage Decision
Coolbellup Day Care   - Cancels General Order No. 609/1999, IB � Minimum
Day Care Centre   Adult Award Wage or Minimum Adult Wage Clause/
Centre and the Duncraig   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3480
Order No. 393/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 1/11/00 80 5169
Order No. 673/2000 (Fares and Travelling Time, Schedule
  A � Parties to the Award) .............................................................................. � 24/11/00 80 5538
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1827
Order No. 1040/2001 (Fares and Travelling Time) ........................................... � 08/01/02 82 254
Order No. 1281/2001 (Special Provisions, Wages,
  Classification Definitions and Skill Descriptors).............................................. � 11/04/02 82 800

Children's Services Whole of State 6 Sept., 1990 to 5 March, 1991........................................................................ A10/1990 6/9/90 70 3591
(Private) Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3478
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 389/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5169
Order No. 671/2000 (Meal Breaks and Allowances, Schedule
  A � Parties to the Award) .............................................................................. � 24/11/00 80 5538
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1825
Order No. 1043/2001 (Meal Breaks and Allowances)....................................... � 08/01/02 82 255
Order No. 1280/2001 (Arrangement, Wages, Classification
  Definitions and Skill Descriptors, Reimbursement of
  Certain Expenses) .......................................................................................... � 11/04/02 82 801

Cleaners and Caretakers Whole of State 7 Nov., 1969 to 6 Nov., 1972 .......................................................................... 12/1969 7/11/69 49 948
Award, 1969 Amended -
(Replaced by Award General Order No. 654/2000 (Section 51 � State Wage Decision
No. 5/1975 in so   - Cancels General Order No. 609/1999, IB � Minimum
far as it applies to   Adult Award Wage or Minimum Adult Wage Clause/
car parks and by   Provision (Varied), �rates of pay provisions� varied by
Award No. 9/1978   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
in so far as it   Provisions incorporated into the Awards be varied)........................................ . 3488
applies to Security General Order No. 1050/2000 (Section 50 � Location Allowances
Agents)   - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153

Order No. 388/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5169
Order No. 676/2000 (Overtime, Special Rates and Condit-
  ions, Wages, Schedule A � Parties to the Award, Schedule
  B � Respondents, Schedule C - Respondents) ................................................ � 13/11/00 80 5539
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
Order No. 488/2001 (Special Rates and Conditions) ........................................ � 27/6/01 81 1591
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1835
Order No. 1023/2001 (Overtime, Special Rates and Conditions,
  Wages) .......................................................................................................... � 08/01/02 82 256
Order No. 121/2002 (Special Rates and Conditions) ........................................ � 24/05/02 82 1003

Cleaners and Caretakers Whole of State 1 July, 1975 to 30 June, 1977........................................................................... 5/1975 30/12/75 56 57
(Car and Caravan Parks) Amended -
Award 1975 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3483
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 387/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5170
Order No. 677/2000 (Overtime, Fares and Travelling Time,
  Special Rates and Provisions, Wages, Schedule A � Parties
  to the Award, Schedule B � Respondents)...................................................... � 13/11/00 80 5542
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1830
Order No. 1051/2001 (Overtime, Fares and Travelling Time,
  Special Rates and Provisions, Wages) ............................................................ � 08/01/02 82 257

Cleaners and Caretakers Whole of State 5 Aug., 1977 to 4 Aug., 1978 .......................................................................... 32/1975 5/8/77 57 1184
(Government) Award, Amended -
1975 Order No. 1897/1998 (Hours).......................................................................... � 24/1/00 80 367

Order No. 1097/1999 (Application for variation �
  No Variation Resulting) ................................................................................. � 11/7/00 80 3286
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3484
Order No. 678/2000 (Overtime, Special Rates and Provis-
  ions, First Aid, Schedule A � Parties to the Award,
  Schedule B � Respondents)............................................................................ � 14/11/00 80 5543
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1832
Order No. 1050/2001 (Overtime, Special Rates and Provisions,
  First Aid) ....................................................................................................... � 08/01/02 82 258
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Clerks' (Accountants' Whole of State excepting 20 Mar., 1984 .................................................................................................. A8/1982 20/3/84 64 439
Employees) Award 1984 that portion of the Amended -

state within the 20th Order No. 1585C/1989 (Application for variation �
and 26th parallel of   No variation resulting..................................................................................... � 7/3/00 80 603
latitude and the 125th General Order No. 654/2000 (Section 51 � State Wage Decision
and 129th meridian of   - Cancels General Order No. 609/1999, IB � Minimum
longitude   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3497
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1251/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5544
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1854
Order No. 2058/2001 (Meal Allowance, Rates of Pay) ..................................... � 23/04/02 82 802

Clerks (Bailiffs' Employees) Whole of State 23 Jan., 1978 to Jan., 1979............................................................................... R19/1976 13/2/78 58 229
Award 1978 Amended -

Order No. 2038C/1989 (Application for variation �
  No variation resulting) ................................................................................... � 7/3/00 80 1611
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3498
Order No. 1252/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5545
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1855
Order No. 2059/2001 (Rates of Pay, Meal Allowance) ..................................... � 23/04/02 82 802

Clerks (Commercial Whole of State excepting 9 April, 1970 to 8 April, 1973 .......................................................................... 14C/1968 9/4/70 50 225
Radio and Television within the 20th and Amended -
Broadcasters) Award 26th parallels of Order No. 1580C/1989 (Application for variation
1970 latitude and the 125th   No variation resulting) ................................................................................... � 7/3/00 80 1611

and 129th meridians General Order No. 654/2000 (Section 51 � State Wage Decision
of longitude   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3493
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1253/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5545
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1849
Order No. 2060/2001 (Meal Allowance) .......................................................... � 23/04/01 82 803

Clerks (Commercial, State of Western 15 Dec., 1972 to 14 Dec., 1975 ....................................................................... 14/1972 15/12/72 52 1186
Social and Professional Australia, excluding Amended -
Services) Award that portion within the Order No. 76/1980, Part 250 (S.47 � Deletion of

26th parallel of   Respondent)................................................................................................... � 10/2/00 80 607
latitude and the 125th General Order No. 654/2000 (Section 51 � State Wage Decision
and 129th meridian of   - Cancels General Order No. 609/1999, IB � Minimum
longitude   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3494
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1244/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5546
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1850
Order No. 2061/2001 (Meal Allowance) .......................................................... � 23/04/02 82 804

Clerks (Control Room Whole of State excepting 18 May, 1984 to 18 May, 1986 ........................................................................ A14/1981 9/5/84 64 882
Operators) Award 1984 that portion within the Amended -

20th and 26th parallels General Order No. 654/2000 (Section 51 � State Wage Decision
of latitude, and 125th   - Cancels General Order No. 609/1999, IB � Minimum
and 129th meridian of   Adult Award Wage or Minimum Adult Wage Clause/
longitude   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3500
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1254/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5547
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1856
Order No. 2062/2001 (Meal Allowances)......................................................... � 23/04/02 82 805

Clerks (Credit and Whole of State excepting 1 Jan., 1954 to 31 Dec., 1956........................................................................... 16/1952 30/11/53 33 547
Finance Establishments) that portion within the Amended -
Award 20th and 26th parallels Order No. 2036C/1989 (Application for variation -

of latitude, and 125th   No variation resulting) ................................................................................... � 7/3/00 80 1612
and 129th meridian of General Order No. 654/2000 (Section 51 � State Wage Decision
longitude.   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3501
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1256/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5547
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT�AWARDS IN FORCE�continued
Title Area Date of No. of Date Reference

Governed Operation Award Delivered Vol. Page

(30)

Clerks (Credit and General Order No. 752/2001 (Section 51 � State Wage
Finance Establishments)   Decision � Cancels General Order No. 654/2000, Statement
Award�continued   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1857
Order No. 2064/2001 (Meal Allowance, Rate of Pay) ...................................... � 23/04/02 82 805

Clerks (Customs and/or Whole of State excepting 23 Dec., 1948 to 22 Dec., 1951 ....................................................................... 47/1948 23/12/48 28 210
Shipping and/or that portion within the Amended -
Forwarding Agents) 20th and 26th parallels Order No. 1581C/1989 (Application for variation -
Award of latitude, and 125th   No variation resulting) ................................................................................... � 7/3/00 80 1612

and 129th meridian of General Order No. 654/2000 (Section 51 � State Wage Decision
longitude   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3502
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1250/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5548
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1858
Order No. 2063/2001 (Meal Allowances)......................................................... � 23/04/02 82 806

Clerks (Grain Handling) Whole of State 5 Dec., 1978 to 4 Dec., 1980 ........................................................................... R34/1977 5/12/78 59 15
Award, 1977 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3503
Order No. 1245/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5548
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1860
Order No. 2065/2001 (Meal Allowance) .......................................................... � 23/04/02 82 807

Clerks (Hotels, Motels Whole of State 23 April, 1979 to 22 April, 1981 ...................................................................... R7/1977 23/4/79 59 523
and Clubs) Award 1979 excepting area within Amended -

20th and 26th parallels Order No. 1582C/1989 (Application for variation -
of latitude and 125th   No variation resulting) ................................................................................... � 7/3/00 80 604
and 129th meridian General Order No. 654/2000 (Section 51 � State Wage Decision
longitude   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3504
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1257/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5549
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1861
Order No. 2066/2001 (Wages, Additional Rates For Ordinary
  Hours, Meal Allowance) ................................................................................ � 26/04/02 82 807

Clerks (R.A.C. Control Whole of State 13 Sept., 1988 to 13 Sept., 1990...................................................................... A42/1987 13/9/88 68 2720
Room Officers) Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3506
Order No. 1249/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5550
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1864
Order No. 2067/2001 (Meal Allowance) .......................................................... � 23/04/02 82 808

Clerks (Racing Industry That part of the State 16 Jan., 1978 to 15 July, 1979.......................................................................... R22/1977 16/3/78 58 329
- Betting) Award 1978 not occupied by Amended -

Automatic Totalisators General Order No. 654/2000 (Section 51 � State Wage Decision
Ltd Subject of Award   - Cancels General Order No. 609/1999, IB � Minimum
34/1976   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3509
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1866

Clerks (Swan Brewery Employees in clerical 20 June, 1986 to 20 Dec., 1986........................................................................ A5/1986 20/6/86 66 1630
Co. Ltd.) Award 1986 capacity in Brewing Amended -

establishments General Order No. 654/2000 (Section 51 � State Wage Decision
operated by Swan   - Cancels General Order No. 609/1999, IB � Minimum
Brewery Co. Ltd.   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3509
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1867
Order No. 2068/2001 (Overtime)..................................................................... � 23/04/02 82 809

Clerks (Taxi Services) Employees in Clerical 9 April, 1970 to 8 Oct., 1970 ........................................................................... 14B/1968 9/4/70 50 225
Award capacity in Taxi Amended -

Service Industry Order No. 2033C/1989 (Application for variation -
  No variation resulting) ................................................................................... � 7/3/00 80 1612
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3511
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Clerks (Taxi Services) General Order No. 1050/2000 (Section 50 � Location Allowances
Award�continued   - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153

Order No. 1248/2000 (Meal Allowance) .......................................................... � 21/11/00 80 5550
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1868
Order No. 2069/2001 (Meal Allowance) .......................................................... � 23/04/02 82 809

Clerks (Timber) Award Whole of State but 22 July, 1948, to 21 July, 1951......................................................................... 61/1947 22/7/48 28 206
No. 61 of 1947 excluding those por- Amended -

tions within 20th and General Order No. 654/2000 (Section 51 � State Wage Decision -
26th parallels of   - Cancels General Order No. 609/1999, IB � Minimum
latitude and the 125th   Adult Award Wage or Minimum Adult Wage Clause/
and 129th degrees of   Provision (Varied), �rates of pay provisions� varied by
longitude   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3495
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1247/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5551
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1852
Order No. 2070/2001 (Meal Allowance) .......................................................... � 23/04/02 82 810

Clerks (Wholesale and Whole of State excluding 3 June, 1948 to 2 June, 1951............................................................................ 38/1947 3/6/48 38 197
Retail Establishments) portions within 20th Amended -
Award and 26th parallel of General Order No. 654/2000 (Section 51 � State Wage Decision -

latitude and the 125th   - Cancels General Order No. 609/1999, IB � Minimum
and 129th meridian of   Adult Award Wage or Minimum Adult Wage Clause/
longitude   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3512
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1246/2000 (Meal Allowance) .......................................................... � 22/11/00 80 5552
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1869
Order No. 2071/2001 (Meal Allowance) .......................................................... � 23/04/02 82 811

Clothing Trades Radius of 30 miles from 15 June, 1973, to 14 June, 1974....................................................................... 16/1972 15/6/73 53 602
Award 1973 G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision -
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3489
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 821/2000 (Rates of Pay Part Transition Period) ............................... � 23/2/01 81 845
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1836
Order No. 2081/2001 (Overtime) ..................................................................... � 30/01/02 82 259

Club Workers Award, Whole of State 7 May, 1976 to 6 May, 1977............................................................................ 12/1976 7/5/76 56 684
1976 (For amendments prior Amended -

to Consolidation, see General Order No. 654/2000 (Section 51 � State Wage Decision -
Vol. 79, Part 2)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3514
Section 93(6) (Consolidation) .......................................................................... � 13/11/00 80 5681
Order No. 737/2000 (Additional Rates for Ordinary Hours,
  Meal Money, Wages Bar Work, Uniforms and Laundering
  Protective Clothing, Employee Equipment) .................................................... � 29/11/00 80 5552
Order Nos. 380/1995 and 581/1994 (Arrangement, State
  Wage Principles � September 1989, Definitions, Contract of
  Service, Hours, Translation of Casual Employees, Casual
  Employees, Meal Breaks, Annual Leave, Wages, Minimum
  Wage, Adult Males and Females, Translation of Full-Time
  and Part-Time Employees, Bar Work, Higher Duties, No
  Reduction, Roster, Australian Traineeship System, Maternity
  Leave, Trainees, Changes With Significant Effect and
  Redundancy, Right of Entry, Union Delegates and Meetings,
  Redundancy, Anti- Discrimination, No Extra Claims, Further
  Claims, Schedule A - Named Union Party, Schedule B �
  Named Respondents, Schedule C � Letter to Employees)............................... � 21/2/01 81 787
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1872
Order No. 1003/2001 (Additional Rates for Ordinary Hours,
  Meal Money, Uniforms and Laundering, Protective Clothing,
  Employee Equipment).................................................................................... � 08/01/02 82 260

Cockburn Cement Cockburn Cement Limited 30 Oct., 1991 - 29 Oct., 1992 .......................................................................... A14/1991 13/4/92 72 1054
Limited Award 1991 Main Works In Russell Amended -
(Replaces the Cockburn Road and Woodman's General Order No. 654/2000 (Section 51 � State Wage Decision
Cement Ltd. Laboratory Point   - Cancels General Order No. 609/1999, IB � Minimum
Employees Award �   Adult Award Wage or Minimum Adult Wage Clause/
The, No. CR175/80.   Provision (Varied), �rates of pay provisions� varied by
72WAIG1057)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3516
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1875
Order No. 1585/2001 (Wages, Shift Work, Morning and
Meal Break, Special Rates and Provisions) ....................................................... 22/11/01 81 3063
Order No. 462/2001 (Area and Scope)............................................................. � 11/12/01 82 77
Correction Order No. 462/2001 (Area and Scope) ........................................... � 19/12/01 82 373
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Commercial Travellers Whole of State 2 April, 1979 to 1 April, 1981 .......................................................................... R43/1978 9/5/79 59 740
and Sales Representatives� Amended -
Award 1978 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3517
Order No. 835/2000 (Wages, Special Rates, Vehicle
  Provisions, Air Conditioning) ......................................................................... � 25/8/00 80 4344
Correcting Order No. 835/2000 (Wages, Special Rates,
  Vehicle Provisions, Air Conditioning) ............................................................ � 5/9/00 80 4524
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1877
Order No. 1979/2001 (Special Rates, Vehicle Provisions, Air
  Conditioning)................................................................................................. � 30/01/02 82 261

Community Colleges Respondent Colleges in 5 Feb., 1990 to 4 March, 1990 ......................................................................... A19/ 5/2/90 70 1209
Award, 1990 State of WA Amended - ....................................................................................................... 1988(R)

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3520
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1880

Community Welfare Whole of State 14 Nov., 1983 to 14 Nov., 1984 ...................................................................... A27/1981 14/11/83 63 2417
Department Hostels Amended -
Award 1983 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3522
Order No. 682/2000 (Overtime, Special Rates and Pro-
  visions, Wages, Schedule A � Parties to the Award)....................................... � 16/11/00 80 5553
Correction Order No. 682/2000 (Special Rates and
  Provisions)..................................................................................................... � 13/12/00 81 332
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1882
Order No. 970/2001 (Overtime, Special Rates and Provisions,
  Wages) .......................................................................................................... � 08/01/02 82 262

Contract Cleaners Throughout State 5 Dec., 1988 to 4 Dec., 1989 ........................................................................... A6/1985 5/12/88 69 1441
Award, 1986 of W.A. Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3523
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 386/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5170
Order No. 679/2000 (Overtime, Special Rates and Condi-
  tions Fares and Travelling Time, Wages, Schedule A �
  Parties to the Award, Schedule B - Respondents)........................................... � 14/11/00 80 5554
Order No. 975/2000 (Arrangement, Contract of Service,
  Freedom of Choice) ....................................................................................... � 19/4/2001 81 1162
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1883
Order No. 1049/2001 (Overtime, Special Rates and
  Conditions, Fares and Travelling Time, Wages).............................................. � 08/01/02 82 262

Contract Cleaners' Whole of State 1 March, 1990 to 28 Feb., 1991 ....................................................................... A5/1981 22/2/90 70 1339
(Ministry of Education) Amended -
Award 1990 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3524
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1431/1998 (Schedule B�Respondents) .......................................... � 13/9/00 80 4334
Order No. 1509/1997 (Application for variation �
  No Variation Resulting) ................................................................................. � 23/8/00 80 4351
Order No. 385/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5170
Order No. 680/2000 (Overtime, Fares and Travelling Time,
  Special Rates and Provisions, Wages, Schedule A �
  Parties to the Award) ..................................................................................... � 14/11/00 80 5555
Order No. 1431/1998 (Schedule B � Respondents) .......................................... � 20/12/00 81 35
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1884
Order No. 983/2001 (Overtime, Fares and Travelling Time,
  Special Rates and Provisions, Wages) ............................................................ � 08/01/02 82 264

Contract Cleaning (FMWU) Whole of State 31 March, 1989 to 30 March, 1991.................................................................. A3/1988 12/4/89 69 1450,
Superannuation ........................................................................................................................ 5/5/89 69 1756
Award 1988

Country High School Whole of State 1 Feb., 1980 to 31 Jan., 1982 ........................................................................... R 7A/1979 18/12/79 60 188
Hostels Award, 1979 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3525
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Country High School Order No. 681/2000 (Overtime, Meal Money, Special Rates
Hostels Award, 1979   and Provisions, Supported Wage System, Wages, Schedule
�continued   A � Parties to the Award) .............................................................................. � 12/12/00 81 256

Amending Order No. 681/2000 (Overtime, Meal Money,
  Special Rates and Provisions, Supported Wage System,
  Wages, Schedule A � Parties to the Award) ................................................... � 19/1/01 81 727
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1885
Order No. 982/2001 (Overtime, Meal Money, Special Rates
  and Provisions, Supported Wage System, Wages) .......................................... � 08/01/02 82 265

CSBP and Farmers Award Whole of State 2 Feb., 1990 to 1 Feb., 1992 ............................................................................ A19/1989 9/3/90 70 1704
1990 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3526
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1886

Cultural Centre Award Whole of State 23 May, 1989 to 23 May, 1990 ........................................................................ A28/1988 4/8/89 69 2691
1987 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3527
Order No. 683/2000 (Overtime, Special Rates and Provi-
  sions, Wages, Schedule A � Parties to the Awards) ........................................ � 14/11/00 80 5556
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1888
Order No. 969/2001 (Overtime, Special Rates and Provisions,
  Wages) .......................................................................................................... � 08/01/02 82 266

*Dairy Factory Workers Whole of State 25 June, 1982 to 24 June, 1983........................................................................ A15/1982 30/7/82 62 1847
Award, 1982 Amended -
(Replaced by Masters General Order No. 654/2000 (Section 51 � State Wage Decision
Dairy Award 1994   - Cancels General Order No. 609/1999, IB � Minimum
No. A2/1994 insofar as   Adult Award Wage or Minimum Adult Wage Clause/
it applies to employees   Provision (Varied), �rates of pay provisions� varied by
of Masters Dairy Ltd)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3528
Order No. 319/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5171
Order No. 684/2000 (Special Rates, Leading Hands, Meal
  Money, Vehicle Allowance, Schedule A � Parties to the
  Award, Schedule B - Respondents) ................................................................ � 24/11/00 80 5557
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1889
Order No. 998/2001 (Special Rates, Leading Hands, Meal
  Money, Vehicle Allowance) ........................................................................... � 08/01/02 82 267

Dampier Salt Award 1990 Area occupied & 20 Dec., 1990 to 30 June, 1992........................................................................ A23/1990 21/12/90 71 50
Operated upon by Amended -
Dampier Salt General Order No. 654/2000 (Section 51 � State Wage Decision
(Operations) Pty Ltd   - Cancels General Order No. 609/1999, IB � Minimum
- Dampier & Lake   Adult Award Wage or Minimum Adult Wage Clause/
MacLeod Division   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3532
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1893

Deckhands (Passenger Ports of Fremantle and 14 Nov., 1972 to 13 Nov., 1973....................................................................... 15/1972 14/11/72 52 1030
Ferries, Launches Perth Amended -
and Barges) Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3534
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1895

Dental Technicians and Whole of State 23 Dec., 1982 to 22 Dec., 1984 ....................................................................... 29/1982 15/4/83 63 932
Attendant/Receptionists Amended -
Award, 1982 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3535
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1896
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Draughtsmen's, Tracers', Whole of State 24 Sept., 1979 to 23 March, 1981.................................................................... R11/1979 13/9/79 59 1350
Planners and Technical Amended -
Officers Award 1979 General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaced by Material   - Cancels General Order No. 609/1999, IB � Minimum
Testing Employees Award   Adult Award Wage or Minimum Adult Wage Clause/
insofar as it applies   Provision (Varied), �rates of pay provisions� varied by
to Respondents bound   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
therein)   Provisions incorporated into the Awards be varied)........................................ . 3538

General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1899

Dried Vine Fruits South-West Land 21 Sept., 1951 to 20 Sept., 1952...................................................................... 8/1951 21/9/51 31 322
Industry Award, 1951 Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  -Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3540
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1901

Drum Reclaiming Award South-West Land 14 Nov., 1961 to 13 Nov., 1962 ...................................................................... 21/1961 14/11/61 41 564
Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3541
Order No. 647/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5171
Order No. 685/2000 (Meal Money, Shift Work, Leading
  Hands, Schedule A � Parties to the Award).................................................... � 24/11/00 80 5558
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1902
Order No. 996/2001 (Meal Money, Shift Work, Leading
  Hands) ........................................................................................................... � 08/01/02 82 268

Dry Cleaning and Laundry For Dry Cleaning and 24 July, 1979 to 24 Jan., 1980.......................................................................... R35/1978 24/7/79 59 1033
Award 1979 Linen Repairers - Amended -

Whole of State General Order No. 654/2000 (Section 51 � State Wage Decision -
For Laundry Workers -   - Cancels General Order No. 609/1999, IB � Minimum
Whole of State except   Adult Award Wage or Minimum Adult Wage Clause/
S.W. Land Division.   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3541
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 361/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5171
Order No. 686/2000 (Meal Money, Special Rates, Wages,
  Schedule B - Parties to the Award) ................................................................ � 24/11/00 80 5558
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1903
Order No. 997/2001 (Meal Money, Special Rates, Wages)............................... � 08/01/02 82 269

Earth Moving and Whole of State 4 June, 1963 to 3 June, 1966............................................................................ 10/1963 4/6/63 43 327
Construction Award Amended -
(See also Appendix IX) Order No. 816/1999 (Allowances and Special Provisions,

  Appendix I, Appendix II) ............................................................................... � 2/12/99 80 172
Order No. 1448/1999 (Meal Money, Living Away From
  Home Allowance) .......................................................................................... � 2/12/99 80 174
General Order No. 654/2000 (Section 51 � State Wage Decision -
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3544
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 903/2000 (Superannuation) ............................................................. � 28/8/00 80 4345
Order No. 1142/2000 (Allowances and Special Provisions,
  ions Fares and Travelling Time, Wages, Schedule A �
  Appendix I, Appendix II) ............................................................................... � 14/11/00 80 5559
Correction Order No. 1142/2000 (Item 2 � Appendix I)................................... � 27/11/00 80 5677
Order No. 1616/2000 (Meal Money, Living Away from Home
  Allowance, Travelling Allowance).................................................................. � 16/2/01 81 845
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
Order No. 1616/2000 (Appendix II)................................................................. � 3/7/01 81 1591
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1905
Order No. 1352/2001 (Allowances and Special Provisions,
  Appendix I, Appendix II) ............................................................................... � 25/9/01 81 2747
Order No. ApplA 1829/2001 (Meal Money, Living Away From Home
  Allowance, Travelling Allowance).................................................................. � 3/12/01 82 78

Egg Processing Award South-West Land 1 Mar., 1979 to 28 Feb., 1981.......................................................................... R42/1978 2/3/79 59 293
1978 Division Amended �

Order No. 1102/1999 (Arrangement, Minimum Adult
  Award Wage, State Wage Principles, Definitions,
  Part-Time Workers, Wages, Appendix � Resolution of
  Disputes Requirement, Appendix S49B � Inspection
  of Records Requirement, Appendix 3 � Old
  Definition, Appendix 4 � Transitional Arrangement)....................................... � 7/2/00 80 368



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT�AWARDS IN FORCE�continued
Title Area Date of No. of Date Reference

Governed Operation Award Delivered Vol. Page

(35)

Egg Processing Award General Order No. 654/2000 (Section 51 � State Wage Decision
1978�continued   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3552
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1915
Order No. 1679/2001 (Overtime) ..................................................................... 15/11/01 81 3065

Electrical Contracting Whole of State 26 Feb., 1979 to 25 Feb., 1981......................................................................... R22/1978 27/2/79 59 299
Industry Award Amended �
(See also Appendix IX) Order No. 319/1999 (Third Schedule � Employers Joined

  as Parties, Second Schedule � Respondents, Fourth
  Schedule � Named Parties to the Award) ....................................................... � 29/5/00 80 2684
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3554
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1271/2000 (Minimum Adult Award Wage,
  State Wage Principles � June 1991 (Deleted) Arrangement,
  Overtime, Special Rates and Provisions, Car Allowance,
  Allowance for Travelling and Employment in Construction
  Work, Distant Work, Grievance Procedure and Special
  Allowance, Special Provisions � Western Power, First
  Schedule � Wages, Second Schedule B - Respondents) .................................. � 22/11/00 80 5560
Correction Order No. 1271/2000 (First Schedule � Wages,
  New Classifications)....................................................................................... � 6/12/00 81 334
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1917
Order No. 1594/2001 (Overtime, Special Rates and Provisions,
  Car Allowance, Allowance for Travelling and Employment in
  Construction Work, Distant Work, Grievance Procedure and
  Special Allowance, Special Provision � Western Power,
  First Schedule � Wages)................................................................................. 22/11/01 81 3065

Electrical, Engineering Employees of Western 15 July, 1985 ................................................................................................... A17/1985 17/1/86 66 330
and Building Trades Australian Newspapers Amended -
(West Australian Limited General Order No. 654/2000 (Section 51 � State Wage Decision
Newspapers Limited)   - Cancels General Order No. 609/1999, IB � Minimum
Award 1988   Adult Award Wage or Minimum Adult Wage Clause/
(Previously called   Provision (Varied), �rates of pay provisions� varied by
Engineering and Elec-   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
trical Trades (West   Provisions incorporated into the Awards be varied) ........................................ . 3558
Australian Newspaper Order No. 1335/2000 (Overtime, Fares and Travelling, Distant
Limited) Award)   Work, Special Rates and Provisions, First Schedule � Wages) ........................ � 30/11/00 80 5564

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1922
Order No. 1687/2001 (Overtime, Fares and Travelling, Distant
  Work, Special Rates and Provisions, First Schedule � Wages) ........................ 28/11/01 81 3069

Electrical Trades Whole of State 26 Sept., 1980 to 25 March, 1981.................................................................... R27/1979 17/11/80 60 2408
(Security Alarms Amended -
Industry) Award, 1980 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3556
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1282/2000 (Overtime, Special Rates and Provisions,
  Car Allowance, Distant Work, Wages)........................................................... � 15/12/00 81 652
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1919
Order No. 1598/2001 (Overtime, Special Rates and Provisions,
  Car Allowance, Distant Work, Wages)........................................................... 22/11/01 81 3070

Electronic Servicing Whole of State 30 Aug., 1984 to 29 Aug., 1985....................................................................... A40/1982 27/7/84 64 1729
Employees (Building Amended -
Management Authority) General Order No. 654/2000 (Section 51 � State Wage Decision -
Award 1984   - Cancels General Order No. 609/1999, IB � Minimum
(Previously *Electronic   Adult Award Wage or Minimum Adult Wage Clause/
Servicing Employees   Provision (Varied), �rates of pay provisions� varied by
(Public Works Depart-   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
ment Architectural   Provisions incorporated into the Awards be varied) ........................................ . 3560
Division) General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1924

Electronics Industry Whole of State 1 Nov., 1988 to 1 Jan., 1991 ............................................................................ A22/1985 22/7/88 68 1725
Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3562
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 1270/2000 (Overtime, Car Allowance, Distant
  Work, Special Provisions, Wages, Part II � Construction:
  Special Rates and Provisions, Allowance for Travelling and
  Employment in Construction Work, Distant Work, Wages)............................ � 30/11/00 80 5565
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
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Electronics Industry General Order No. 752/2001 (Section 51 � State Wage
Award�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1926
Order No. 1637/2001 (Overtime, Car Allowance, Distant
  Work, Special Provisions, Wages, Part II � Construction:
  Special Rates and Provisions, Allowance for Travelling and
  Employment in Construction Work, Distant Work, Wages)............................ � 11/12/01 82 79

Engine Drivers (Building Whole of State 15 Jan., 1974 to 14 Jan., 1977.......................................................................... 20/1973 15/1/74 54 38
and Steel Construction) Amended -
Award Order No. 823/1999 (Allowances and Special Provisions,
(See also Appendix IX)   Wages, 4th Schedule � Special Site Provisions).............................................. � 2/12/99 80 174

Order No. 347/2000 (Meal Allowance; Distant Work) ..................................... � 15/5/00 80 2686
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3567
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 905/2000 (Superannuation) ............................................................. � 28/8/00 80 4346
Order No. 1140A/2000 (Allowances and Special Provisions,
  Wages,  4th Schedule � Special Site Provisions)............................................. � 1/11/00 80 5568
Order No. 405/2001 (Meal Allowance, Allowance for Travelling
  and Employment in Construction Work, Distant Work).................................. � 6/6/01 81 1592
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
Order No. 405A/2001 (4th Schedule � Special Site Provisions
  � Part 2 � Resource Development Project Sites)............................................. � 4/7/01 81 1592
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1931
Order No. 1350/2001 (Allowances and Special Provisions, 4th

  Schedule � Special Site Provisions) ................................................................ � 20/9/01 81 2749
Order No. ApplA 1726/2001 (Meal Allowance, Allowance For
 Travelling and Employment in Construction Work, Distant Work) .................. � 3/12/01 82 82

Engine Drivers (General) Whole of State south of 22 Dec., 1977 to 21 Mar., 1978 ....................................................................... R 21A/1977 29/12/77 58 233
Award 26th parallel/South Amended -
(Replaced by Engine latitude but excluding Order No. 1449/1999 (Overtime, Superannuation) ........................................... � 2/12/99 80 182
Drivers (Quarries, Sand Workers covered by Order No. 815/1999 (Wages)........................................................................... 2/12/99 80 183
Pits and Limestone awards Nos. 20/1973 General Order No. 654/2000 (Section 51 � State Wage Decision -
Quarries Agreement and 10/1973   - Cancels General Order No. 609/1999, IB � Minimum
No. A8/1991 insofar as   Adult Award Wage or Minimum Adult Wage Clause/
it applies to the Metropo-   Provision (Varied), �rates of pay provisions� varied by
litan Operations/the   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Respondent to that   Provisions incorporated into the Awards be varied)........................................ . 3569
Agreement) General Order No. 1050/2000 (Section 50 � Location Allowances

  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 906/2000 (Superannuation) ............................................................. � 28/8/00 80 4346
Order No. 1139/2000 (Wages)......................................................................... � 1/11/00 80 5568
Correction Order No. 1139/2000 (Wages) ....................................................... � 8/12/00 81 334
Order No. 1617/2000 (Overtime, Schedule C � 38 Hour
  Week Provisions)........................................................................................... � 16/2/01 81 846
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1933
Order No. 1354/2001 (Wages)......................................................................... 20/9/01 81 2749
Order No. 1833/2001 (Overtime, Schedule C � 38 Hour week
  Provisions)..................................................................................................... 3/12/01 81 3072

Engine Drivers (Gold Yilgarn, Coolgardie, 24 Dec., 1947 to 23 Dec., 1948 ....................................................................... 37/1947 24/12/47 27 576
Mining) Consolidated Broad Arrow, Dundas, Amended -
Award 1979 Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision

Coolgardie, North   - Cancels General Order No. 609/1999, IB � Minimum
Coolgardie, North-   Adult Award Wage or Minimum Adult Wage Clause/
East Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
Mt. Margaret, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Murchison, Murchison,   Provisions incorporated into the Awards be varied)........................................ . 3571
Yalgoo, Peak Hill General Order No. 752/2001 (Section 51 � State Wage
and Gascoyne   Decision � Cancels General Order No. 654/2000, Statement
Goldfields and   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
the area outside   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1935
those Goldfields
in W.A. comprised
within the 14th
and 26th parallels
/latitude.

Engine Drivers (Govern- Whole of State 24 June, 1983 to 23 June, 1984........................................................................ A5/1983 24/6/83 63 1402
ment) Award 1983 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3566
Order No. 1141/2000 (Wages)......................................................................... � 25/9/00 80 5569
Correction Order No. 1141/2000 (Date of Order should
   read �Wednesday, 29 November 2000� and not
  �2]5 September 2000�) .................................................................................. � 14/12/00 81 334
Order No. 1615/2000 (Overtime)..................................................................... � 16/2/01 81 847
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1930
Order No. 1353/2001 (Wages)......................................................................... � 20/9/01 81 2750
Order No. 1828/2001 (Overtime)..................................................................... � 3/12/01 81 3073

Engine Drivers Mineral Whole of State except 1 May, 1970 to 30 April, 1973 ......................................................................... 43/1968 1/5/70 50 297
Production (Salt) area operated by Amended -
Industry Award Dampier Salt General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3574
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Engine Drivers Mineral General Order No. 752/2001 (Section 51 � State Wage
Production (Salt)   Decision � Cancels General Order No. 654/2000, Statement
Industry Award�continued   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1938

Engine Drivers (Nickel Yilgarn, Coolgardie, 26 Sept., 1968 to 25 Sept., 1969...................................................................... 37/1968 26/9/68 48 620
Mining) Award 1988 Broad Arrow, Dundas, Amended -

Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision -
Coolgardie, North   - Cancels General Order No. 609/1999, IB � Minimum
Coolgardie, North-East   Adult Award Wage or Minimum Adult Wage Clause/
Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
Mt. Margaret, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Murchison, Murchison,   Provisions incorporated into the Awards be varied) ........................................ . 3573
Yalgoo, Peak Hill and General Order No. 752/2001 (Section 51 � State Wage
Gascoyne Goldfields   Decision � Cancels General Order No. 654/2000, Statement
and the area outside   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
those Goldfields in   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1937
W.A. comprised within
the 14th and 26th

parallels/latitude

Engineering and Engine Area occupied and con- 23 March, 1973 to 31 Dec., 1973..................................................................... 4/1973 23/3/73 53 236
Drivers (Nickel trolled by Western Amended -
Smelting) Award, 1973 Mining Corporation General Order No. 654/2000 (Section 51 � State Wage Decision -

approximately 10 miles   - Cancels General Order No. 609/1999, IB � Minimum
south/Boulder   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3578
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1942
Order No. 1877/2001 (Overtime, Shift Work, Special Rates
 and Provisions, Rates of Pay and Classification Definitions) ............................ 14/12/01 82 84

Engineering (Government Government Printing 30 June, 1986 to 29 June, 1987........................................................................ A12/1984 30/6/86 66 1155
Printing Office) Award Office Amended -
1986 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3576
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1940

Engineering Trades and Kwinana 30 March, 1971 to 26 Jan., 1973...................................................................... 10/1971 30/3/71 51 427
Engine Drivers (Nickel Amended -
Refining) Award, 1971 General Order No. 654/2000 (Section 51 � State Wage Decision
(See also Appendix IX)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3589
Order No. 1336/2000 (Special Rates and Provisions,
  Metal and Electrical Trades, Overtime (Other than Conti-
  nuous Shift Workers), Continuous Shift Workers, Shift
  Working, Wages) ........................................................................................... � 28/11/00 80 5569
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1954
Order No. 1878/2001 (Special Rates and Provisions, Overtime
  (Other Than Continuous Shift Workers), Continuous Shift
  Workers, Shift Work, Wages) ........................................................................ � 03/01/02 82 270

Engineering Trades Area controlled by 5 Dec., 1968 to 4 Dec., 1971 ........................................................................... 42 & 48 5/12/68 48 837
(Fremantle Port Fremantle Amended - ....................................................................................................... /1968
Authority) Award, 1968  Port Authority General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3592
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1957

Engineering Trades Whole of State 25 Oct., 1967 to 24 Oct., 1970......................................................................... 29, 30, 25/10/67 47 925
(Government) Award, ........................................................................................................................ 31/1961
1967 (Excluding Work Amended - ....................................................................................................... & 3/1962
covered under Water General Order No. 654/2000 (Section 51 � State Wage Decision
Supply Award)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3585
Order No. 1334/2000 (Overtime, Shift Work,  Special Rates
  and Provisions, Fares and Travelling Allowances, Distant
  Work � Construction, District Allowances, First Schedule �
  Wages) .......................................................................................................... � 22/11/00 80 5570
Order No. 1845/2000 (First Schedule � Building Management
  Authority Wages and Conditions)................................................................... � 6/3/01 81 847
Amending Order No. 1845/2000 (First Schedule � Building
  Management Authority Wages and Conditions).............................................. � 14/3/01 81 933
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1950
Order No. 1742/2001 (Overtime, Special Rates and Provisions,
  Fares and Travelling Allowances, Distant Work � Construction,
  District Allowances, First Schedule � Wages, Fifth Schedule �
  Building Management Authority Wages and Conditions)................................ � 18/12/01 82 85

Enrolled Nurses and Whole of State 26 April, 1979 to 25 April, 1981 ...................................................................... R7/1978 24/12/80 61 304
Nursing Assistants Amended -
(Government) Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3594
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Enrolled Nurses and Order No. 687/2000 (Definitions, Overtime, Public Holidays,
Nursing Assistants   Transfer, Laundry and Uniforms, Shift Work, Wages,
(Government) Award   Schedule A � Parties to the Award, Schedule B - Respondents) ..................... � 16/11/00 80 5575
�continued General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1960
Order No. 988/2001 (Overtime, Public Holidays, Transfer,
  Laundry and Uniforms, Shift Work, Wages)................................................... � 01/03/02 82 440

Enrolled Nurses and Whole of State 8 June, 1981 to 7 June, 1983............................................................................ 8/1978 8/6/81 61 1069
Nursing Assistants Amended -
(Private) Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3596
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 437/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5171
Order No. 688/2000 (Scope, Definitions, Overtime, Laundry
  and Uniforms, Fares and Motor Vehicles Allowances,
  Schedule A � Parties to the Award, Schedule B - Respondents) ..................... � 16/11/00 80 5576
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1962
Order No. 995/2001 (Overtime, Laundry and Uniforms, Fares
  and Motor Vehicle Allowances) ..................................................................... � 08/01/02 82 271

Ethnic Childrens' Whole of State 30 June, 1993 to 29 June, 1994........................................................................ A10/1989 9/3/93 73 724
Services Industrial Amended -
Award, 1993 General Order No. 654/2000 (Section 51 � State Wage Decision

  -Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3598
Order No. 397/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 6/11/00 80 5172
Order No. 689/2000 (Fares and Travelling Allowance,
  Schedule A � Parties to the Award)................................................................ � 24/11/00 80 5577
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1964
Order No. 994/2001 (Fares and Travelling Allowance)..................................... � 01/03/02 82 441

Family Day Care Whole of State 5 May, 1986 to 5 May, 1987............................................................................ A16/1985 5/5/86 66 857
Co-ordinators' and Amended -
Assistants' Award, 1985 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3599
Order No. 395/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 1/11/00 80 5172
Order No. 691/2000 (Fares and Travelling Allowance,
  Schedule A � Parties to the Award)................................................................ � 16/11/00 80 5578
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1965
Order No. 993/2001 (Fares and Travelling Time) .............................................    08/01/02 82 272

Farm Employees Whole of State 20 Mar., 1985 to 19 Mar., 1986. ...................................................................... A19/1984 20/3/85 65 672
Award, 1985 (For amendments prior Amended -

To Consolidation, see General Order No. 654/2000 (Section 51 � State Wage Decision
Vol. 79, Part 2)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3601
Section 93(6) (Consolidation) .......................................................................... � 9/11/00 80 5694
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1967

Fast Food Outlets Whole of State 22 Aug., 1990 to 21 Aug., 1991....................................................................... A14/1990 22/8/90 70 3602
Award  1990 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3602
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1968

Fibre-Cement Workers Radius/15 miles from 24 July, 1961 to 23 July, 1964.......................................................................... 23/1960 24/7/61 41 551
Award G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3603
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1970
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Fire Brigade Employees State of W.A. 31 Aug. 1990 to 30 Aug., 1991........................................................................ A28/1989 1/9/90 70 3987
Award, 1990 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3606
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1973

Fire Brigade Employees
(Operations Room
Attendants) Consolidated
Award 1975 No. A6/1959
(Award cancelled wef
27/11/91- File No. 686/77,
Part 96.)

Fire Brigade Employees W.A. Fire Brigades 3 March, 1983 to 2 March, 1984...................................................................... A6/1981 3/3/83 63 392
(Workshops) Award 1983 Board Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3605
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1971

Food Industry (Food State of W.A. 1 March, 1991 to 31 Aug., 1992 ...................................................................... A20/1990 16/3/91 71 1191
Manufacturing or Amended -
Processing) Award Order No. 461/2000 (Meal Allowance, Wages)................................................ � 19/7/00 80 3285
(Replaces Confectionery General Order No. 654/2000 (Section 51 � State Wage Decision
Manufacturing Award   - Cancels General Order No. 609/1999, IB � Minimum
1968 No. 19/196)   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3608
Order No. 1471/2000 (Arrangement, Unions Party to Award).......................... � 3/11/00 80 5164
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1974
Order No. 1978/2001 (Meal Money, Wages) ................................................... � 30/01/02 82 273

*Foodland Associated Ltd Employees employed in 1 June, 1982 to 31 May, 1983.......................................................................... A27/1982 1/9/82 62 2096
(W.A.) Warehouse the W.A. Distribution Amended -
Award 1982 Centres by Foodland Order No. 60/2000 (Meal Money, Additional Rates For

  Saturday Work, Motor Vehicle Allowance, First Aid
  Officers)......................................................................................................... � 14/4/00 80 1936
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3609
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1978
Order No. 1613/2001 (Meal Money, Additional Rates For
  Saturday First Aid Officer, Union Party) ........................................................ � 20/11/01 81 3073

Foremen (Building Whole of State 22 February, 1992............................................................................................ A5/1987 30/1/92 72 216,
Trades) Award 1991 Amended � ...................................................................................................... . 1302

Order No. 1451/1999 (Distant Work, Superannuation) .................................... � 2/12/99 80 183
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3614
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 907/2000 (Superannuation) ............................................................. � 28/8/00 80 4347
Order No. 1608/2000 (Distant Work, Fares and Travelling
  Time)............................................................................................................. � 16/2/01 81 848
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1983
Order No. ApplA 1832/2001 (Distant Work, Fares and Travelling
  Time)............................................................................................................. � 3/12/01 82 94

*Foremen and Supervisors
Cement and Lime Produc-
tion Industry  (Cockburn
Cement Ltd) Award
A40/1991
(Cancelled 80WAIG192.
For prior details see
Vol. 79, Part 2)

Fruit and Produce Market Radius/15 miles 11 June, 1956 to 10 June, 1958........................................................................ 50/1955 11/6/56 36 166
Employees Award from G.P.O. Perth Amended �

Order No. 1769/1999 (Application to vary award �
  No variation resulting) ................................................................................... � 14/4/00 80 1938
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3615
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Fruit and Produce Market General Order No. 752/2001 (Section 51 � State Wage
Employees Award�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1985

Fruit Growing and Fruit Whole of State 11 Dec., 1979 to 10 Dec., 1980 ....................................................................... R17/1979 11/12/79 60 26
Packing Industry Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3616
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1986

Funeral Directors' Whole of State 11 June, 1964 to 10 June, 1967........................................................................ 18/1962 11/6/64 44 253
Assistants� Award South/the 26th Amended -

parallel/south latitude General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3617
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 394/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5172
Order No. 690/2000 (Meal Time and Allowances, Wages,
  Special Rates and Conditions Standing By, Car Allowance,
  Schedule A � Parties to the Award, Schedule B � Respondents)..................... � 15/11/00 80 5578
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1987
Order No. 992/2001 (Meal Time and Allowance, Wages,
  Special Rates and Conditions, Standing By, Car Allowance............................ � 08/01/02 82 273

Furniture Trades (Govern- Whole of State 24 March, 1980 to 23 March 1983................................................................... R34/1979 24/3/80 60 631
ment) Award 1979 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3618
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1989

Furniture Trades Whole of State 14 Nov., 1984 to 13 Nov., 1985 ...................................................................... A6/1984 1/2/85 65 403
Industry Award excluding premises Amended -

occupied by or Worked General Order No. 654/2000 (Section 51 � State Wage Decision
in conjunction with   - Cancels General Order No. 609/1999, IB � Minimum
Western Australian   Adult Award Wage or Minimum Adult Wage Clause/
Government Railways   Provision (Varied), �rates of pay provisions� varied by
Commission   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied)........................................ . 3620
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1991

Gaol Officers� Award Whole of State 11 April, 1968 to 10 April, 1971 ...................................................................... 12/1968 11/4/68 48 11
1998 Amended -

Order No. C121/2000 (Arrangement, Part-Time Employ-
  ment, Prepaid Hours/Shifts, Special Hours/Shifts,
  Exceptional and Emergency Hours/Shifts, Management
  of Peak Musters, Secondments and Vacancies, Sick
  Leave, Probationary Officers in Training, Annualised
  Salaries, Schedule A � Rates of Pay) .............................................................. � 27/6/00 80 3110
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3625
Order No. C121/2000 (Part-Time Employment,
  Probationary Officers in Training, Schedule A�
  Rates of Pay) ................................................................................................. � 30/8/00 80 4347
Order No. 257/1998 (Arrangement, Schedule A � Rates
  of Pay)........................................................................................................... � 30/11/00 80 5579
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 1997
Order No. CR 222/2001 (S.46 � Interpretation: � Meal Breaks)....................... � 15/03/01 82 693

Gardeners (Government) Whole of State 14 May, 1986 to 31 Dec., 1986........................................................................ A16/1983 23/6/86 66 1163
1986 Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3627
Order No. 692/2000 (Overtime, First-/Aid Kits and
  Attendants, Part C � All Employees, Schedule A -
  Parties to the Award, Schedule B � Respondents) .......................................... � 13/11/00 80 5582
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2000
Order No. 991/2001 (Overtime, First Aid � Kits and Attendants,
  Wages � Part C � All Employees, Travel Allowance) ..................................... � 08/01/02 82 274
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Gate, Fence and Frames Whole of State 26 Nov., 1971 to 25 Nov., 1974....................................................................... 24/1971 26/11/71 51 1134
Manufacturing Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3631
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2004
Order No. 1879/2001 (Arrangement, Overtime, Special Rates
  and Provisions, Fares and Travelling Time, Distant Work,
  Supplementary Payment, First Schedule � Wages).......................................... 11/12/01 82 95

Gold Mining Yilgarn, Coolgardie, 6 Nov. 1967 to 5 Nov., 1970 ........................................................................... 21/1967 6/11/67 47 96
Consolidated Award Broad Arrow, Dundas, Amended -
(Replaced by Telfer Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision
Gold Mine (Production Coolgardie, North    - Cancels General Order No. 609/1999, IB � Minimum
and Maintenance Coolgardie, North-   Adult Award Wage or Minimum Adult Wage Clause/
Employees) Award 1987 East Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
No. A9/1987, as it Mt Margaret, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
applies to employees Murchison, Murchison,   Provisions incorporated into the Awards be varied) ........................................ . 3634
employed at Telfer Yalgoo, Peak Hill and General Order No. 752/2001 (Section 51 � State Wage

Gascoyne Goldfields,   Decision � Cancels General Order No. 654/2000, Statement
and the area com-   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
prised within the   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2007
14th and 26th
parallels/latitude

Gold Mining Engineering Yilgarn, Coolgardie, 24 Dec., 1947 to 23 Dec., 1948 ....................................................................... 26/1947 24/12/47 27 554
and Maintenance Award Broad Arrow, Dundas, Amended -
(Formerly Engineers Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision
(Gold Mining) Award Coolgardie, North   - Cancels General Order No. 609/1999, IB � Minimum

Coolgardie, North-   Adult Award Wage or Minimum Adult Wage Clause/
East Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
Mt. Margaret, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Murchison, Murchison,   Provisions incorporated into the Awards be varied) ........................................ . 3641
Yalgoo, Peak Hill General Order No. 752/2001 (Section 51 � State Wage
and Gascoyne Goldfields   Decision � Cancels General Order No. 654/2000, Statement
and the area outside   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
those Goldfields in   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2015
W.A. comprised within Order No. 1897/2001 (Classification Structure and Rates of
the 14th and 26th   Pay, Overtime (Other Than Continuous Shift Employees),
parallels/latitude   Continuous Shift Employees, Shifts, Special Rates and

  Provisions, Schedule I � District Allowances, Appendix 1 �
  Kalgoorlie Consolidated Gold Mines Pty Ltd�Allowances,
  Additional Payment)....................................................................................... � 14/5/02 82 1003

Golf Link and Bowling Whole of State 22 Dec., 1967 to 21 Dec., 1970 ....................................................................... 16/1967 22/12/67 47 1124
Green Employees� Amended -
Award 1993 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3640
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2014

Government Dredge Whole of State 25 May, 1962 to 24 May, 1965 ........................................................................ 34/1960 25/5/62 42 156
Masters Mates and Amended -
Engineers Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3644
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2018

Government Engineering Whole of State 18 Dec., 1974 to 19 Dec., 1975 ....................................................................... 15/1973 18/12/74 55 35
and Building Trades Amended -
Foremen and Sub- Order No. 1094/1999 (Application for Variation � No
foremen Award   variation  resulting) ........................................................................................ � 15/6/00 80 3038

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3644
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2018

Government Railways W.A.G.R. Commission 19 July, 1973 to 18 Aug., 1973 ........................................................................ 13/1973 19/7/73 53 766
Locomotive Enginemen's Amended -
Award 1973 Order No. 977/1999 (Interpretation) ................................................................ � 18/2/00 80 600

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3651
Order No. 1199/2000 (Rates of Pay, Shift Work,
  Hamper Allowance) ....................................................................................... � 25/8/00 80 4348
Order No. 586/2000 (Application for variation - No variation
  resulting)........................................................................................................ � 20/12/00 81 264
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2025
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Government Water Supply, All employees employed 20 March, 1981 to 19 March, 1982.................................................................. 2/1980 20/3/81 61 869
Sewerage and Drainage by the Metropolitan Amended -
Employees Award 1981 Water Supply, General Order No. 654/2000 (Section 51 � State Wage Decision

Sewerage and Drainage   - Cancels General Order No. 609/1999, IB � Minimum
Board under the   Adult Award Wage or Minimum Adult Wage Clause/
provisions/the   Provision (Varied), �rates of pay provisions� varied by
Metropolitan Water   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Supply, Sewerage   Provisions incorporated into the Awards be varied)........................................ . 3653
and Drainage Act, 1909 Order No. 735/2000 (Special Rates and Provisions, First

  Aid Attendant, Travelling Time and Allowances, Tea
  Breaks, Meal Hours, Refreshments, Distant Work, Wages,
  Schedule A � Parties to the Award)................................................................ � 16/11/00 80 5583
Order No. 736/2000 (Schedule F � District Allowance).................................... � 1/6/01 81 1383
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2027
Order No. 1005/2001 (Special Rates and Provisions, First
  Aid Attendant, Travelling Time and Allowances, Tea
  Breaks, Meal Hours and Refreshments, Distant Work �
  Construction, Wages) ....................................................................................    01/03/02 82 442

*Government Water, Supply All Workers employed 22 June, 1984 to 21 June, 1985........................................................................ A10/1983 22/6/84 64 1504
Sewerage and Drainage by the Minister under Amended -
Foremen's Award 1984 the provisions of General Order No. 654/2000 (Section 51 � State Wage Decision

Metropolitan Water   - Cancels General Order No. 609/1999, IB � Minimum
Supply Act, 1982   Adult Award Wage or Minimum Adult Wage Clause/
and by the Minister   Provision (Varied), �rates of pay provisions� varied by
on the construction   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
and maintenance of   Provisions incorporated into the Awards be varied)........................................ . 3657
such water supplies General Order No. 752/2001 (Section 51 � State Wage
 under the Country   Decision � Cancels General Order No. 654/2000, Statement
Areas Water Supply   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
Act, 1947 as are   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2032
controlled by the Order No. 1004/2001 (Schedule F � District Allowance)..................................    03/05/02 82 811
Executive Engineer
as part/or in
connection with the
Mundaring-Kalgoorlie
Water Supply Under-
under the control of
the District
Engineer, Country
taking or that which
on the 1st day of
September, 1966 came
Water supply
Kalgoorlie.

Grain Handling Main- Maintenance Workers 15 Nov., 1979 to 14 May, 1981 ....................................................................... C477/1979 17/12/79 60 154
tenance Workers Award employed by Amended -

Co-Operative Bulk General Order No. 654/2000 (Section 51 � State Wage Decision
Handling Ltd in the   - Cancels General Order No. 609/1999, IB � Minimum
State of W.A.   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3658
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2033

Grain Handling Whole of State 7 Sept., 1966 to 6 Sept., 1969.......................................................................... 37/1965 7/9/66 46 1017
Salaried Officers Amended -
Consolidated Award 1989 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3660
Order No. 29/2000 (Statement of Principles March 1996
  (Deleted), Clause 1B renumbered as Clause 1A, Arrangement,
  Term, Definition, Commitments, Contract of Service, Hours
  of Duty, Shift Work, Overtime (Deleted), All-Purpose
  Allowance, Meal Allowance (Deleted), Travelling Time
  (Deleted), Disability Allowance (Deleted), Joint Review
  Committee, Holidays, Preservation of Accrued Rights
  (Deleted), No Reduction, Salaries, Casual Employees) ................................... � - 81 1594
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2034

Hairdressers Award 1989 State of W.A. 9 May, 1989 to 8 May, 1992............................................................................ A32/1988 9/6/89 69 2324
(For amendments prior Amended -
to Consolidation, see General Order No. 654/2000 (Section 51 � State Wage Decision
Vol. 79, Part 2)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3664
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Section 93(6) (Consolidation) .......................................................................... � 3/11/00 80 5226
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2039
Order No. 1969/2001 (Meal Money, Tools of Trade, First
  Aid Allowance)..............................................................................................    30/01/02 82 275

Harbour and Lights
Department Wharfingers,
1 Assistant Wharfingers
and Clerks Award
No. 20/1978
(Replaced by Clerks�
Public Authorities
Award No. PSA A7A/87)
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Health Attendants Whole of State 16 Sept., 1980 to 15 Sept., 1981...................................................................... A49/1978 16/9/80 60 1498
Award 1979 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3666
Order No. 646/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5172
Order No. 693/2000 (Overtime, Schedule A � Parties to
  the Award)..................................................................................................... � 16/11/00 80 5586
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2040
Order No. 990/2001 (Overtime).......................................................................    08/01/02 82 276

Health Care Industry Whole of State 1 July, 1988 ..................................................................................................... A8/1988 16/6/88 68 1438
(Private) Superan- Amended -
nuation Award 1987 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3667
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2041

Health Workers - Com- Whole of State 14 April, 1980 to 13 April, 1982 ...................................................................... R21/1979 21/10/80 60 2420
munity and Child Health Amended -
Services, Award 1980 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3667
Order No. 694/2000 (Definitions, Schedule A � Parties to
  the Award)..................................................................................................... � 16/11/00 80 5587
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2042
Order No. 989/2001 (Uniforms).......................................................................    01/03/02 82 446

Heat Containment Area Covering 3 April, 1981 to 2 April, 1982 .......................................................................... A3/1981 3/4/81 61 646
Industries (Refractory operations at Kwinana Amended -
Specialities) Award General Order No. 654/2000 (Section 51 � State Wage Decision
(Previously called   - Cancels General Order No. 609/1999, IB � Minimum
Refractory Workers   Adult Award Wage or Minimum Adult Wage Clause/
(Kaiser Refractories   Provision (Varied), �rates of pay provisions� varied by)
Award   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3668
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2043

Horticultural (Nursery Whole of State 4 May, 1983 to 3 May, 1985............................................................................ A30/1980 4/5/83 63 1409
Industry) Award Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3669
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2044

Hospital Employees Area occupied by the 31 Jan., 1961 to 30 Jan., 1964.......................................................................... 26/1960 3/11/61 41 68
(Brightwater) Home/Peace Amended -
Consolidated Award 1981 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3670
Order No. 438/1993 (Application for Variation �
  No Variation Resulting) ................................................................................. � 7/11/00 80 5173
Order No. 695/2000 (Title, Overtime, Wages, Fares and
  Vehicle Allowances, Schedule A � Parties to the Award,
  Schedule B - Respondent) .............................................................................. � 16/11/00 80 5588
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2045
Order No. 1015/2001 (Overtime, Wages, Fares and Motor
  Vehicle Allowances) ......................................................................................    08/01/2001 82 276

Hospital Employees' Whole of State 25 May, 1971 to 24 May, 1974 ........................................................................ 4/1970 25/5/71 51 559
(Perth Dental Hospital) Amended -
Award 1971 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3673
Order No. 696/2000 (Definitions, Wages) ........................................................ � 16/11/00 80 5588
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2051
Order No. 1014/2001 (Wages).........................................................................    08/01/02 82 277



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT�AWARDS IN FORCE�continued
Title Area Date of No. of Date Reference

Governed Operation Award Delivered Vol. Page

(44)

*Hospital Laundry and Lakes Hospital 14 Dec., 1982 .................................................................................................. A36/1981 14/12/82 63 95
Linen Service (Govern- Amended -
ment) Award, 1982 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3675
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2052

Hospital Salaried Officers Whole of State 12 Dec., 1978 to 11 Dec., 1981 ....................................................................... R17/1974 21/12/78 59 22
(Australian Red Cross Amended -
Blood Service, Western General Order No. 654/2000 (Section 51 � State Wage Decision
Australia) Award, 1978   - Cancels General Order No. 609/1999, IB � Minimum
(Previously known as   Adult Award Wage or Minimum Adult Wage Clause/
Hospital Salaried Officers   Provision (Varied), �rates of pay provisions� varied by
(Red Cross Blood   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Transfusion Service)   Provisions incorporated into the Awards be varied)........................................ . 3685
Award 1978) General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2063

Hospital Salaried Whole of State 24 Aug., 1978 to 23 Aug., 1981....................................................................... R37/1976 14/6/78 58 1075
Officers (Cerebral Amended -
Palsy) Award 1978 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3689
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2068

Hospital Salaried Officers Whole of State 17 Oct., 1980 to 16 Oct., 1981 ........................................................................ R27/1977 17/10/80 60 2444
(Dental Therapists) Amended -
Award, 1980 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3677
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2055

Hospital Salaried State of W.A. 25 Sept. 1990 .................................................................................................. A8/1989 25/9/90 70 3997
Officers (Good Amended -
Samaritan Industries) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1990   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3678
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2056

Hospital Salaried Whole of State 1 June, 1996 - 30 Nov., 1998........................................................................... A1/1996 21/1/97 77 363
Officers (Joondalup Amended -
Health Campus) General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1996   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3705
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2082

Hospital Salaried Workers employed by 22 Nov., 1976 to 21 Nov., 1979 ...................................................................... R18 & 26/11/76 57 150
Officers (Nursing respondents in callings Amended - ....................................................................................................... R19/1974
Homes) Award 1976 described General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3680
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2058

Hospital Salaried Officers Whole of State 18 Nov., 1980 to 17 Nov., 1981 ...................................................................... R28/1977 3/12/80 60 2449
(Private Hospitals) Amended -
Award, 1980 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3683
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2061
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Hospital Salaried Whole of State 24 Oct., 1980 to 23 Oct., 1981......................................................................... R38/1978 5/11/80 60 2145
Officers (Silver Chain) Amended -
Award, 1980 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3687
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2065

Hospital Salaried Officers Whole of  State 6 Dec., 1996 5 Dec., 1998 ............................................................................... A8/1996 17/12/96 77 54
(WorkPower) Award of Amended -
1996 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3703
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2079

Hospital Workers Whole of State 1 April, 1978 to 31 March, 1979 ...................................................................... R2/1977 3/3/78 58 339
(Cleaning Contractors Amended -
- Private Hospitals) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1978   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3693
Order No. 439/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5173
Order No. 697/2000 (Overtime, Special Rates and Con-
  ditions, Laundry, Height Money, Fares, Travelling Time
  and Transport, Wages, Schedule A � Parties to the Award)............................ � 16/11/00 80 5589
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2072
Order No. 1022/2001 (Overtime, Special Rates and
  Conditions, Laundry, Height Money, Fares, Travelling
  Time and Transport, Wages) ..........................................................................    08/01/02 82 278

Hospital Workers Whole of State 21 Dec., 1966 to 20 Dec., 1969 ....................................................................... 21/1966 21/12/66 46 1319
(Government) Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3695
Order No. 700/2000 (Definitions, Overtime, Shift Work,
  Weekend Work, Allowances and Special Provisions,
  Public Holidays, Public Holidays � Graylands and Selby
  Lodge/Lemnos Hospitals, Wages, Schedule A � Parties
  to the Award) ................................................................................................ � 12/1/01 81 653
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2074
Order No. 1013/2001 (Overtime, Shift Work, Weekend Work,
  Allowances and Special Provisions, Public Holidays, Public
  Holidays � Graylands and Selby Lodge/Lemnos Hospitals,
  Uniforms, Wages) ..........................................................................................    03/05/02 82 813

Hospital Workers Area occupied and 26 Nov., 1959 to 25 Nov., 1962....................................................................... 6A/1958 26/11/59 39 30
(N-gala) Award controlled by N-gala Amended -

Centre General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3699
Order No. 440/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5173
Order No. 698/2000 (Overtime, Allowances and Special
  Provisions, Fares and Motor Vehicle Allowances,
  Schedule A � Parties to the Award)................................................................ � 16/11/00 80 5590
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2078
Order No. 1021/2001 (Overtime, Allowances and Special
  Provisions, Fares and Motor Vehicle Allowances) ..........................................    08/01/02 82 279

Hotel and Tavern Workers Whole of State 1 Jan., 1978 to 31 Dec., 1978........................................................................... R31/1977 11/1/78 58 125
Award, 1978 Amended �

Order No. 933/1998 (Section 46 - Interpretation:
  Minimum Wage�Adult Males and Females).................................................. � 29/2/00 80 605
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3706
Order No. 738/2000 (Additional Rates for Ordinary Hours,
  Meal Money, Wages, Bar Work, Uniforms and Laundering,,
  Protective Clothing, Employee Equipment) .................................................... � 29/11/00 80 5590
Order Nos. 378/1995 and 579/1994 (Arrangement, State Wage
  Principles - September 1989, Scope, Definitions, Contract of
  Service, Hours, Translation of Casual Employees, Casual
  Employees, Meal Breaks, Annual Leave, Wages, Minimum
  Wage � Adult Males and Females, Translation of Full-Time
  and Part-Time Employees, Bar Work, Higher Duties, No
  Reduction, Roster, Union Delegates and Meetings,
  Australian Traineeship System, Maternity Leave, Trainees,
  Changes with Significant Effect and Redundancy, Right of
  Entry, Redundancy, Anti-Discrimination, No Extra Claims,
  Further Claims, Schedule A � Named Union Party, Schedule
  B � Respondents, Schedule C � Letter to Employees) .................................... � 21/2/01 81 798
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Hotel and Tavern Workers General Order No. 752/2001 (Section 51 � State Wage
Award, 1978�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2082
Order No. 1002/2001 (Additional Rates For Ordinary Hours,
  Meal Money, Uniforms and Laundering, Protective
  Clothing, Employee Equipment).....................................................................    08/01/02 82 280

Independent Schools Whole of State 29 March, 1993 ............................................................................................... A15/1991 7/4/93 73 1017
Administrative and Amended -
Technical Officers General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1993   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3715
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2094

Independent Schools Whole of State 26 March, 1991 ............................................................................................... A9/1990 9/4/91 71 1202
(Boarding House) Amended -
Supervisory Staff General Order No. 654/2000 (Section 51 � State Wage Decision
Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3708
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2086

Independent Schools' Whole of State 1 Jan., 1977 to 31 Dec., 1977 .......................................................................... R27/1976 7/12/76 57 13
Teachers Award 1976 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3710
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 634/2000 - Section 46 (Interpretation � Salaries)............................. � 26/11/00 80 5178
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2088

Independent Schools' Whole of State 14 July, 2000 to 13 July, 2001.......................................................................... A3/1996 14/7/00 80 3198
Psychologists and Social General Order No. 752/2001 (Section 51 � State Wage
Workers Award   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2087

Industrial Catering Whole of State except 26 May, 1977 to 25 May, 1978 ........................................................................ 29A/1974 26/5/77 57 592
Workers Award, 1977 that area within a Amended -

radius/100 km of General Order No. 654/2000 (Section 51 � State Wage Decision
the G.P.O., Perth   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3712
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2091

Industrial Spraypainting Whole of State 27 Nov., 1991 to 26 Nov., 1992 ...................................................................... A33/1987 27/1/91 72 65
and Sandblasting Award Amended -
1991 Order No. 814/1999 (Rates of Pay, Special Rates and

  Provisions, Multi-Storey Allowance, Appendix A �
  North West Shelf Gas Project, Appendix B � Asbestos
  Eradication) ................................................................................................... � 2/12/99 80 184
Order No. 1452/1999 (Meal Allowance, Living Away
  From Home, Compensation for Clothes and Tools)........................................ � 2/12/99 80 187
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3713
Order No. 899/2000 (Superannuation) ............................................................. � 28/8/00 80 4350
Order No. 1133/2000 (Rates of Pay, Special Rates and
  Provisions, Multi Storey Allowance, Appendix A � North
  West Shelf Gas Project, Appendix B � Asbestos Eradication)......................... � 1/11/00 80 5592
Order No. 1609/2000 (Meal Allowance, Living Away From
  Home � Distant Work, Compensation for Clothes and
  Tools, Fares and Travelling)........................................................................... � 16/2/01 81 849
Order No. 1609/2000 (Appendix A)................................................................. � 3/7/01 81 1597
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2092
Order No. 1362/2001 (Rates of Pay, Special Rates and
  Provisions, Multi-Storey Allowances, Appendix A,
  Appendix B) .................................................................................................. � 25/9/01 81 2751
Order No. ApplA 1779/2001 (Meal Allowance, Living Away From
  Home � Distant Work, Compensation For Clothes and
  Tools, Fares and Travelling)........................................................................... � 3/12/01 82 97
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Iron and Steel Industry Kwinana 6 Aug. 1970 to 17 Feb., 1973........................................................................... 138/1970 6/8/70 50 521
Workers (Australian Iron Amended -
and Steel Pty Ltd) General Order No. 654/2000 (Section 51 � State Wage Decision
Production Bonus   - Cancels General Order No. 609/1999, IB � Minimum
Scheme Award   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3717
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2096

Iron and Steel Industry Workers employed by 18 Feb., 1970 to 17 Feb., 1973......................................................................... 1/1968 13/2/70 50 85
Workers (BHP Steel Respondent at Kwinana Amended -
International - Rod General Order No. 654/2000 (Section 51 � State Wage Decision
and Bar Division) Award   - Cancels General Order No. 609/1999, IB � Minimum
(Previously Iron and   Adult Award Wage or Minimum Adult Wage Clause/
Steel Industry Workers   Provision (Varied), �rates of pay provisions� varied by
(Australian Iron and   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Steel Pty Ltd) Award)   Provisions incorporated into the Awards be varied) ........................................ . 3717

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2096

Iron Ore Production and Area Governed/State 30 Aug 1987 to 29 Aug 1989........................................................................... A20/87 13/10/87 67 1959
Processing (Hamersley between 18th and 26th Amended -
Iron Pty Ltd) Award 1987 parallels/South General Order No. 654/2000 (Section 51 � State Wage Decision

Latitude   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3719
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2098

Iron Ore Production and Iron Ore Production 25 Jan. 1985 to 31 May 1986........................................................................... A29/1984 25/1/85 65 245
Processing (Mt. Newman and Processing Amended -
Mining Co. Pty Ltd) operations by Mt. General Order No. 654/2000 (Section 51 � State Wage Decision
Award Newman between 18th   - Cancels General Order No. 609/1999, IB � Minimum

and 26th parallel of   Adult Award Wage or Minimum Adult Wage Clause/
South Latitude   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3723
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2104

Jenny Craig Employees Whole of State 1 Oct., 1995..................................................................................................... A1/1994 6/10/95 75 2746
Award, 1995 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3729
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 701/2000 (Special Rates and Conditions, Overtime,
  Schedule A � Parties to the Award)................................................................ � 20/12/00 81 256
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2110
Order No. 1001/2001 (Special Rates and Conditions, Overtime) ......................    08/01/02 82 281
Correction Order No. 1001/2001 (Special Rates and Conditions) .....................    08/01/02 82 374

John Lysaght (Australia) Area occupied and 21 Dec., 1967 to 21 Dec., 1970 ....................................................................... 27/1967 21/12/67 47 1128
Limited Award controlled by John Amended -

Lysaght (Aust.) Ltd General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3730
Order No. 1320/1999 (Wages/Payments, Hours, Rates of Pay,
  Schedule A � Named Parties to the Award).................................................... � 12/6/01 81 1383
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2111

Journalists' (Suburban Radius/50kms from 10 Feb. 1984 to 10 Feb., 1985.......................................................................... A1/1981 10/2/84 64 268
and Free Newspapers) Perth G.P.O. Amended -
Award, 1984 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3734
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2115

Kalgoorlie Consolidated Kalgoorlie Consolidated 1 Apr., 2001 � 31 Mar., 2002........................................................................... A1/2001 7/6/01 81 1570
Gold Mines Award 2001 Gold Mines Pty Ltd
(Replaces previous (KCGM)
Kalgoorlie Consolidated
� Award 2000
No. A1/2000.
(For prior details, see
Vol. 81, Part 1)
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Laboratory and Technical Areas occupied and 20 Aug., 1981 to 19 Aug., 1983....................................................................... 12/1981 25/9/81 61 1530
Employees' (Peters controlled by Peters Amended -
[W.A.] Limited) Award Ice Cream (W.A.) Ltd. General Order No. 654/2000 (Section 51 � State Wage Decision
No. 12/1981   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3738
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2116

Landscape Gardening Whole of State 30 Oct. 1978 to 29 Oct., 1980 ......................................................................... R18/1978 30/10/78 58 1488
Industry Award Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3739
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2118

Laundry Workers� South-West Land 25 Nov., 1981 to 24 Nov., 1982 ...................................................................... A29/1981 25/11/81 62 38
Award, 1981 Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3740
Order No. 321/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5173
Order No.702/2000 (Meal Money, Allowances, Schedule
  A � Parties to the Award, Schedule B � Respondents).................................... � 15/11/00 80 5593
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2119
Order No. 1000/2001 (Meal Money Allowances) .............................................    08/01/02 82 282

Licensed Establishments Whole of State 6 April, 1979 to 5 April, 1980 .......................................................................... R23/1977 6/4/79 59 573
(Retail and Wholesale) Amended -
Award 1979 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3741
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2120
Order No. 1610/2001 (Meal Times and Meal Allowance, Wages) ....................    10/01/02 82 283

Lift Industry (Electrical Whole of State 16 July, 1973 to 15 July, 1974.......................................................................... 9/1973 16/7/73 53 778
and Metal Trades) Amended -
Award 1973 Order No. 76/1980, Part 225 (S.47 � Deletion of

  Respondent)................................................................................................... � 10/2/00 80 607
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3744
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.1269/2000 (1B � Minimum Adult Award Wage,
  Arrangement, Statement of Principles � June 1991 (Delete),
  Overtime, Special Rates and Provisions, Car Allowance,
  Fares and Travelling Time, Distant Work, Lift Industry
  Allowance, Minimum Wage � Adult Employees, First
  Schedule Wages) ........................................................................................... � 21/11/00 80 5593
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2125
Order No. 1672/2001 (Overtime, Special Rates and Provisions,
  Car Allowance, Fares and Travelling Time, Distant Work, Lift
  Allowance, Wages) ........................................................................................ � 28/11/01 81 3074

Malting Industry Award Whole of State 20 Aug., 1993.................................................................................................. A6/1993 27/8/93 73 2387
1993 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3746
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2127

Manufacturing Chemists Whole of State 12 March 1976 to 11 March 1978.................................................................... R3/1976 12/3/76 56 325
Award, 1976 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3747
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Manufacturing Chemists General Order No. 752/2001 (Section 51 � State Wage
Award, 1976�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2128
Order No. 1678/2001 (Wages, Shift Work, Overtime, General
  Conditions) .................................................................................................... � 20/11/01 81 3076

Marine Stores Award Radius 15 miles from 22 Dec. 1958 to 21 Dec., 1961 ........................................................................ 13/1958 22/12/58 38 632
G.P.O. Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3749
Order No. 636/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5174
Order No.703/2000 (Meal Money, Schedule A - Parties
  to the Award) ................................................................................................ � 24/11/00 80 5596
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2130
Order No. 999/2001 (Meal Money)..................................................................    08/01/02 82 288

Masters and Deckhands Whole of State 23 Dec., 1993 - 22 Dec., 1994 ......................................................................... A7/1993 23/12/93 74 89
(Passenger Ferries Amended -
Launches and Barges) General Order No. 654/2000 (Section 51 � State Wage Decision
(Fremantle Launch and   - Cancels General Order No. 609/1999, IB � Minimum
Tug Company Pty Ltd)   Adult Award Wage or Minimum Adult Wage Clause/
Award 1993   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3750
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2131

Masters Dairy Award Masters Dairy Ltd 16 Sept., 1994.................................................................................................. A2/1994 15/11/94 74 2965
1994 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3750
Order No.704/2000 (Schedule 1 � Parties to the Award,
  Schedule 3 � Vehicle Allowances, Schedule 4 � Other
  Allowances) ................................................................................................... � 24/11/00 80 5596
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2131
Order No. 987/2001 (Vehicle Allowances, Other Allowances) .........................    08/01/02 82 288

Masters, Mates and Whole of State 13 Aug., 1997 - 12 Mar., 1999......................................................................... A9/1996 27/8/97 77 3349
Engineers Passenger Amended -
Ferries Award General Order No. 654/2000 (Section 51 � State Wage Decision
(Previously known as   - Cancels General Order No. 609/1999, IB � Minimum
Masters, Mates and   Adult Award Wage or Minimum Adult Wage Clause/
Engineers Passenger   Provision (Varied), �rates of pay provisions� varied by
Ferries (Interim) Award)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3751
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2132

Materials Testing Whole of State 1 Oct. 1984 to 30 Sept. 1986 ........................................................................... A5/1982 30/8/84 64 1509
Employees� Award, 1984 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3752
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2133

Matilda Bay Brewing Matilda Bay Brewing 8 July, 1994 - 31 July, 1995 ............................................................................. A22/1990 14/7/94 74 1908
Company Limited  Company Limited Amended -
Enterprise Award 1994 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3753
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2134

Meat Industry (North Area occupied or 27 April 1988 to 27 April 1989 ........................................................................ A12/1988 18/8/88 68 2970
West Abattoirs) Award controlled by Derby Amended -

Meat Processing Co General Order No. 654/2000 (Section 51 � State Wage Decision
Ltd at Broome and   - Cancels General Order No. 609/1999, IB � Minimum
Derby   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3755
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2136
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Meat Industry (State) Whole of State 11 Sept., 1980 to 10 Sept., 1983...................................................................... R9/1979 11/9/80 60 1502
Award, 1980 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3756
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2138

Meat Industry (W.A. Area controlled by W.A. 20 Nov. 1981 to 19 May 1982 ......................................................................... A37/1981 20/11/81 61 1942
Lamb Marketing Board)  Lamb Marketing Board Amended -
Award 1981 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3761
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2142

Meat Industry (W.A. Meat
Commission - Midland)
Award No. 17/1976
(Cancelled 66WAIG1242)

Meat Industry (Wyndham)
Award No. 16/1981
(Cancelled by Industrial
Retirement of party,
66WAIG904)

Mechanical and Elec- Offshore work on 1 July 1984 to 1 July 1986 ............................................................................... A10/1984 18/7/84 64 1516
trical Contractors Hydrocarbons Instal- Amended -
(North-West Shelf lations operated by General Order No. 654/2000 (Section 51 � State Wage Decision
Project Platform) Woodside Offshore   - Cancels General Order No. 609/1999, IB � Minimum
Award 1984 Petroleum Pty Ltd   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3762
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2144

Mental Health Nurses All Mental Health 23 Dec. 1947 to 22 Dec., 1948 ........................................................................ 13/1947 23/12/4 27 448
Consolidated Award 1981 Nurses and Enrolled Amended -

Nurses employed in General Order No. 654/2000 (Section 51 � State Wage Decision
Government Hospital,   - Cancels General Order No. 609/1999, IB � Minimum
for mental cases in   Adult Award Wage or Minimum Adult Wage Clause/
W.A. under control of   Provision (Varied), �rates of pay provisions� varied by
Health Services, but   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
excluding Industrial   Provisions incorporated into the Awards be varied)........................................ . 3764
training Centre General Order No. 752/2001 (Section 51 � State Wage
Sheltered Workshops   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2145

Mental Health Rehabili- Industrial Training 5 Nov., 1965 to 4 Nov., 1968 .......................................................................... 36/1965 5/11/65 45 999
tation Assistants Centres and Sheltered Amended -
Award, 1965 Workshops under Order No. 1592/1993 (Rates of Pay)................................................................ � 3/3/00 80 601

jurisdiction or control General Order No. 654/2000 (Section 51 � State Wage Decision
/Director Mental   - Cancels General Order No. 609/1999, IB � Minimum
Health Services    Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3766
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2148

Metals and Engineering Rapid Metal Develop- 18 Aug., 1994 - 17 Feb., 1995 ......................................................................... A4/1993 9/9/94 74 2114
Rapid Metal Develop- ments, W.A. Premises Amended -
ments (Aust) Pty Ltd General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1993   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3775
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2157

Metal Trades (General) Whole of State 21 June 1966 - 21 June 1969............................................................................ 13/1965 21/6/66 46 707
Award 1966 (Replaced by excepting area Amended -
Award No. 6/1977 insofar occupied by U.S.  Order No. 1563/1999 (Second Schedule � List of
as it applies to the Navy at N.W. Cape   Respondent)................................................................................................... � 8/2/00 80 370
Mineral Sands Industry) General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaced by Green-   - Cancels General Order No. 609/1999, IB � Minimum
bushes Mine Maintenance   Adult Award Wage or Minimum Adult Wage Clause/
(Enterprise Bargaining)   Provision (Varied), �rates of pay provisions� varied by
Industrial Agreement   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
1993 insofar as it   Provisions incorporated into the Awards be varied)........................................ . 3767
applies to maintenance General Order No. 1050/2000 (Section 50 � Location Allowances
employees working at   - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Greenbushes Mine of Order No. 1187/2000 (Application for variation �
Gwalia Consolidated   No variation resulting) ................................................................................... � 02/3/01 81 852
Ltd, 74 WAIG 83). General Order No. 718/2001 (Section 50 � Location Allowances
(Replaced by Masters   - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
Dairy Award 1994 Order No. 1785/2000 (Second Schedule � List of Respondents) ...................... � 4/7/01 81 1598
No. 2/1994 insofar as General Order No. 752/2001 (Section 51 � State Wage
it applies to employees   Decision � Cancels General Order No. 654/2000, Statement
/Masters Dairy Ltd)   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
(See also Appendix IX)   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2149
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Metal Trades (General) Order No. ApplA 1756/2001 (Overtime, Special Rates and
Award 1966�continued   Provisions, Car Allowance, Distant Work, Wages and

  Supplementary Payment, Part II � Construction Work:-
  Special Rates and Provisions, Allowance for Travelling and
  Employment In Construction Work, Distant Work, Wages,
  Special Provision � State Energy Commission of Western
  Australia) .......................................................................................................    08/03/02 82 447

Metropolitan Health Metropolitan Health 12 Oct., 1999 � 11 Oct., 2000.......................................................................... A1/1999 23/11/99 79 3637
Service Engineering and Service Board Amended -
Building Services General Order No. 654/2000 (Section 51 � State Wage Decision
Enterprise Award 1999   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3775
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2157

Metropolitan Prison Employees/Minister 21 April 1980 to 1 Oct., 1981 .......................................................................... 1/1980 24/10/80 60 2457
Complex Catering employed on catering Amended -
Staff Award staff at Metropolitan General Order No. 654/2000 (Section 51 � State Wage Decision

Prison Complex   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3773
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2155

Mineral Earths Employees South-West Land 28 May, 1975 to 31 Aug., 1975 ....................................................................... 9/1975 26/5/75 55 650
Award Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3777
Order No. 643/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5174
Order No.705/2000 (Overtime, Wages, Named Parties) ................................... � 15/11/00 80 5597
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2160
Order No. 986/2001 (Overtime, Wages)...........................................................    08/01/02 82 289

Mineral Sands Industry State of W.A. 14 June, 1991 to 13 June, 1993........................................................................ A3/1991 28/6/91 71 1814
Award 1991 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3778
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2161

Mineral Sands Mining Whole of State 12 May 1977 to 11 June 1977 .......................................................................... 6/1977 12/5/77 57 633
and Processing Amended -
(Engineering and General Order No. 654/2000 (Section 51 � State Wage Decision
Building Trades)   - Cancels General Order No. 609/1999, IB � Minimum
Award, 1977   Adult Award Wage or Minimum Adult Wage Clause/
This Award has been   Provision (Varied), �rates of pay provisions� varied by
replaced by the Mineral   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Sands Industry Award   Provisions incorporated into the Awards be varied) ........................................ . 3780
No. A3/1991 save as it General Order No. 752/2001 (Section 51 � State Wage
applies to Tiwest Pty   Decision � Cancels General Order No. 654/2000, Statement
Ltd   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2163

Mineral Sands Mining Whole of State 9 June 1982 to 8 June 1984.............................................................................. A38/1981 25/6/82 62 1517
and Processing Industry Amended -
Award 1981 General Order No. 654/2000 (Section 51 � State Wage Decision
This Award has been   - Cancels General Order No. 609/1999, IB � Minimum
replaced by the Mineral   Adult Award Wage or Minimum Adult Wage Clause/
Sands Industry Award   Provision (Varied), �rates of pay provisions� varied by
No. A3/1991 save as it   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
applies to Tiwest Pty   Provisions incorporated into the Awards be varied) ........................................ . 3783
Ltd General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2166

Minerals Production Whole of State except 5 Sept., 1969 to 4 Sept., 1972.......................................................................... 36/1968 5/9/69 49 785
(Salt) Industry Award area operated by Amended -

Dampier Salt and General Order No. 654/2000 (Section 51 � State Wage Decision
Leslie Salt Co.   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3785
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2168

Miscellaneous Workers' Whole of State 7 March, 1984 ................................................................................................. A20/1980 7/3/84 64 661
(Activ Foundation) Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3788
Order No.7/2000 (Arrangement, Salary Packaging).......................................... � 25/10/00 80 4994
Order No.441/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5174
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Miscellaneous Workers' Order No.706/2000 (Definitions, Shift Work, Meal Money,
(Activ Foundation) Award   Car Allowance, Travelling, Transfers and Relieving Duty,
�continued   Removal Allowance, Dirty Work, Schedule A � Parties to

  the Award)..................................................................................................... � 1/12/00 80 5598
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2172
Order No. ApplA 981/2001 (Shift Work, Meal Money, Car
  Allowance, Dirty Work).................................................................................    08/01/02 82 290
Order No. ApplB 981/2001 (Travelling, Transfers and
  Relieving Duty)..............................................................................................    03/05/02 82 814

Miscellaneous Workers' Whole of State 30 Apr., 1988 to 30 Apr., 1990........................................................................ A34/1987 30/3/88 68 1031
(Security Industry) Amended -
Superannuation Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3790
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2173

Monumental Masonry Whole of State 12 Dec. 1989 to 11 Dec. 1992 ......................................................................... A36/1987 1/3/90 70 1357
Industry Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3791
Order No.1228/2000 (Wages, Superannuation, Special
  Rates and Conditions, Payment of Wages, Overtime) ..................................... � 1/11/00 80 5599
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2174
Order No. 1356/2001 (Wages, Special Rates and Provisions)........................... � 20/9/01 81 2753
Order No. 1831/2001 (Wages, Overtime)......................................................... � 3/12/01 81 3076

*Mooring Services Employees employed by 14 Aug. 1981 to 13 Aug., 1983........................................................................ 13/1981 17/11/82 62 2948
(Cape Cuvier) Award Kwinana Towage Amended -

Services in or about General Order No. 654/2000 (Section 51 � State Wage Decision
the Port/Carnarvon   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3793
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2176

Motel, Hostel, Service Whole of State 17 Aug., 1976 to 16 Aug., 1977....................................................................... 29/1974 17/8/76 56 1502
Flats and Boarding Amended -
House Workers General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1976   - Cancels General Order No. 609/1999, IB � Minimum
(Replaced by Award   Adult Award Wage or Minimum Adult Wage Clause/
No. 1/84 insofar as it   Provision (Varied), �rates of pay provisions� varied by
applies to approved   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Private Psychiatric   Provisions incorporated into the Awards be varied)........................................ . 3794
Hostels) General Order No. 1050/2000 (Section 50 � Location Allowances

  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.739/2000 (Additional Rates for Ordinary Hours,
  Meal Money, Wages, Bar Work, Uniforms and Laundering,
  Protective Clothing, Employee Equipment) .................................................... � 29/11/00 80 5600
Order Nos. 379/1995 and 580/1994 (Arrangement, State
  Wage Principles - September 1989, Definitions, Contract of
  Service, Hours, Translation of Casual Employees, Casual
  Employees, Meal Breaks, Annual Leave, Translation of Full-
  Time and Part-Time Employees, Wages, Minimum Wage �
  Adult Males and Females, Bar Work, Higher Duties, No
  Reduction, Roster, Australian Traineeship System,
  Maternity Leave, Trainees, Changes With Significant Effect
  and Redundancy, Right of Entry, Redundancy, Anti-
  Discrimination, No Extra Claims, Further Claims, Union
  Delegates and Meetings, Schedule A � Named Union Party,
  Schedule B � Respondents, Schedule C � Letter to Employees) ..................... � 21/2/01 81 809
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2177
Order No. 1028/2002 (Additional Rates for Ordinary Hours,
  Meal Money, Uniforms and Laundering, Protective Clothing,
  Employee Equipment)....................................................................................    08/01/02 82 291

Motor Vehicle (Service Whole of State 21 May 1982 to 20 May 1984 .......................................................................... A29/1980 21/5/82 62 1206
Station, Sales Establish- Amended -
ments, Rust Prevention General Order No. 654/2000 (Section 51 � State Wage Decision
and Paint Protection)   - Cancels General Order No. 609/1999, IB � Minimum
Industry Award   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3796
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2182
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Musicians' General Employers employed 7 Oct., 1985 to 7 Oct., 1986 ............................................................................ A5/1985 7/10/85 65 2054
(State) Award 1985 in the Whole State Amended -

in the Musical and General Order No. 654/2000 (Section 51 � State Wage Decision
Industries   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3798
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2184

Ngala Superannuation Whole of State 1 Jan. 1989 to 31 Dec. 1991............................................................................. A17/1989 5/4/90 70 1371
Award

Nickel Mining and Yilgarn, Coolgardie, 11 Sept. 1975 to 10 Sept., 1976....................................................................... 18/1975 11/9/75 55 1365
Processing Award, 1975 Broad Arrow, Dundas, Amended -

Phillips River, East General Order No. 654/2000 (Section 51 � State Wage Decision
Coolgardie, North    - Cancels General Order No. 609/1999, IB � Minimum
 Coolgardie, North-   Adult Award Wage or Minimum Adult Wage Clause/
East Coolgardie,   Provision (Varied), �rates of pay provisions� varied by
Mt Margaret, East   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Murchison, Murchison,   Provisions incorporated into the Awards be varied) ........................................ . 3799
Yalgoo, Peak Hill and General Order No. 752/2001 (Section 51 � State Wage
Gascoyne Goldfields,   Decision � Cancels General Order No. 654/2000, Statement
and the area   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
comprised within   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2185
the 14th and 26th
parallels/latitude

Nickel Refining Area occupied by 17 Feb. 1971 to 26 Jan., 1973 .......................................................................... 6/1971 17/2/71 51 231
Award, 1971 Western Mining Corp. Amended -

at Kwinana General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3804
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2190

Nickel Smelting Area controlled by 31 Aug. 1972 to 31 Dec., 1972 ........................................................................ 18/1972 31/8/72 52 718
(Western Mining Western Mining Corp. Amended -
Corp. Ltd) Award, 1972 approximately 10 miles General Order No. 654/2000 (Section 51 � State Wage Decision

south/Boulder   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3805
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2192

*North Rankin Employees engaged on 1 Jan., 1982 ..................................................................................................... A42/1981 15/12/81 62 49
Construction Award the offshore Jacket Amended -

installation and General Order No. 654/2000 (Section 51 � State Wage Decision
module placement of   -  Cancels General Order No. 609/1999, IB � Minimum
the North Rankin   Adult Award Wage or Minimum Adult Wage Clause/
platforms   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3805
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2191

Nurses' (Aboriginal Whole of State 23 June, 1988 to 23 June, 1989........................................................................ A23/1987 23/6/88 68 2424
Medical Services) Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  -  Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3810
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied) .................................. . 2197

*Nurses� (ANF/RFDS Whole of State 1 July, 1982 to 30 June, 1985........................................................................... A18/1982 15/7/82 62 1855
Western Operations Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision
(Formerly known as   - Cancels General Order No. 609/1999, IB � Minimum
Nurses (Royal Flying   Adult Award Wage or Minimum Adult Wage Clause/
Doctor Service) Award)   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3809
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2196

Nurses (Child Care Whole of State except 21 April, 1986 to 20 Oct., 1986 ....................................................................... A23/1984 16/4/86 66 863
Centres) Award, 1984  Ngala Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3806
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2193
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Nurses (Day Care Whole of State 5 Nov., 1976 to 4 Nov., 1978 .......................................................................... R11/1976 5/11/76 56 1798
Centres) Award 1976 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3811
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2198

Nurses (Dentists Whole of State 18 July, 1977 to 17 July, 1979.......................................................................... 44A/1976 5/7/77 57 1004
Surgeries) Award 1977 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3808
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2195

Nurses (Doctors' Whole of State 18 July, 1977 to 17 July, 1979.......................................................................... 44/1976 5/7/77 57 1004
Surgeries) Award 1977 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3807
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2194

Nurses (Independent South-West Land Nov. 1963 to 12 Nov., 1966 ............................................................................ 21B/1962 13/11/63 43 1273
Schools) Award Divisions Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3812
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2199

Nurses (Private Whole of State, but 22 July, 1966 to 21 July, 1969.......................................................................... 1/1966 22/7/66 46 878
Hospitals) Award excluding N-gala Amended -

and Home/Peace General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3813
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2200

Optical Mechanics' South-West Land 7 May, 1971 to 6 May, 1972............................................................................ 9/1970 7/5/71 51 562
Award, 1971 Division and within Amended -

an area/5 miles General Order No. 654/2000 (Section 51 � State Wage Decision
from P.O., Kalgoorlie   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3815
Order No.634/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5175
Order No.707/2000 (Meal Money, Wages, Schedule A �
  Parties to the Award, Schedule B - Respondents)........................................... � 24/11/00 80 5602
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2203
Order No. 985/2001 (Meal Money, Wages) .....................................................    08/01/02 82 292

Outstation Pilot Crews All gazetted Ports 7 Oct., 1981..................................................................................................... A4/1981 24/12/81 62 55
- Harbour and Light in W.A. under the Amended -
Department Award 1981 control/the Harbour General Order No. 654/2000 (Section 51 � State Wage Decision

and Light Dept.   -  Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3817
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2204
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Paint and Varnish Radius/15 miles 11 June, 1958 to 10 June, 1961........................................................................ 22/1957 11/6/58 38 251
Makers Award G.P.O., Perth from Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3817
Order No.642/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5175
Order No. 708/2000 (Meal Money, Leading Hands, Rates
  of Pay, Schedule A � Respondents) ................................................................ � 7/12/00 81 257
Correction Order No. 708/2000 (Schedule A � Parties to
  The Award) ................................................................................................... � 14/12/00 81 332
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2205
Order No. 984/2001 (Meal Money, Leading Hands, Rates
  of Pay) ...........................................................................................................    08/01/02 82 293

Painters (Government Port/Fremantle 3 July, 1964 to 21 July, 1967............................................................................ 32/1961 3/7/64 44 320
Shipping) Award and adjoining Amended -

Slipways and Shipways General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3819
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2206

Parliamentary Whole of State 27 Sept. 1989 to 26 Sept. 1990........................................................................ A15/1987, 27/10/89 70 742
Employees Award 1989 ........................................................................................................................ A4/1988,

........................................................................................................................ A7/1988, &
Amended - ....................................................................................................... A7/1989
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3820
Order No.709/2000 (Parliamentary Support Services
  Employees Wages, Uniforms and Clothing, Named Parties) ........................... � 9/11/00 80 5602
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2207
Order No. 964/2001 (Parliamentary and Support Services
  Employees Wages, Uniforms and Clothing)....................................................    08/01/02 82 294

Particle Board Employees� Radius of 14 miles 18 Feb., 1965 to 17 Feb., 1966......................................................................... 22/1964 18/2/65 45 24
Award, 1964 from G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3822
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2210

Particle Board Industry S.W. Land Division 10 May, 1978 to 9 May, 1979 .......................................................................... R10/1978 10/5/78 58 639
Award except area within Amended -

a radius of 54 kms General Order No. 654/2000 (Section 51 � State Wage Decision
of G.P.O., Perth   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3825
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2212

Pastrycooks' Award Whole of State 12 Nov., 1982 to 11 Nov., 1984....................................................................... A24/1981 12/11/82 62 2951
Amended -
Order No. 363/1993 (Arrangement, Contract of Service,.................................. � 31/1/00 80 354,
  Redundancy).................................................................................................. . 365
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3828
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.710/2000 (Overtime, Wages, Schedule A �
  Parties to the Award, Schedule B - Respondents)........................................... � 15/11/00 80 5603
Order No. 147/2000 (Redundancy) ................................................................. � 25/1/01 81 399
Order No. 1214/1994 (Application for variation �
  No variation resulting) ................................................................................... � 26/2/01 81 852
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2215
Order No. 963/2001 (Overtime, Wages)...........................................................    08/01/02 82 294

Performers' Live Whole of State 14 Sept., 1993.................................................................................................. A18/1989 4/6/93 73 2391
Award (WA) 1993 Amended -

Order No. 557/1999 (Minimum Adult Award Wage,
  Rates of Pay) ................................................................................................. � 6/8/99 80 1937
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3834
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Performers' Live General Order No. 752/2001 (Section 51 � State Wage
Award (WA) 1993   Decision � Cancels General Order No. 654/2000, Statement
�continued   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2222

Permanent Building Whole of State 1 July, 1975 to 30 June, 1977........................................................................... 26/1975 30/9/75 55 1355
Societies (Administrative Amended -
and Clerical Officers) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1975   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3829
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.1255/2000 (Meal Money)................................................................. � 22/11/00 80 5603
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2217
Order No. 2072/2001 (Meal Allowance, Rates of Pay).....................................    23/04/02 82 817

*Pest Control Industry Whole of State 19 April, 1982 to 18 April, 1984 ...................................................................... A9/1982 19/4/82 62 846
Award 1982 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3837
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2225

Photographic Industry Whole of State 11 July, 1980 to 10 July, 1981.......................................................................... A9/1980 11/7/80 60 1195
Award, 1980 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3838
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.637/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5175
Order No. 711/2000 (Wages, Meal Allowance, Vehicle
  Allowance, Schedule B � Respondents, Schedule A �
  Parties to the Award) ..................................................................................... � 7/12/00 81 258
Order No. 717/2000 (Meal Money, Leading Hands,
  Special Rates, Schedule A � Parties to the Award) ......................................... � 7/12/00 81 258
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2226
Order No. 962/2001 (Wages, Meal Money, Vehicle Allowance)....................... � 08/01/02 82 295

Pipe, Tile and Pottery Whole of State 23 April, 1979 to 22 April, 1981 ...................................................................... R34/1978 23/4/79 59 568
Manufacturing Industry Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3839
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2227

Plaster, Plasterglass Whole of State 24 April, 1990 to 23 April, 1993 ...................................................................... A29/1989 20/6/90 70 2336
and Cement Workers Amended -
Award No. A29/1989 Order No. 817/1999 (Special Rates and Provisions) ......................................... � 2/12/99 80 187
(Replaces Plaster Mill Order No. 1453/1999 (Overtime, Wages)......................................................... 2/12/99 80 188
Workers Award General Order No. 654/2000 (Section 51 � State Wage Decision
No. 6/1952 and Fibrous   - Cancels General Order No. 609/1999, IB � Minimum
Plaster and Cement   Adult Award Wage or Minimum Adult Wage Clause/
Workers Award   Provision (Varied), �rates of pay provisions� varied by
No. 11/1969)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied)........................................ � 3841
Order No. 904/2000 (Superannuation) ............................................................. � 28/8/00 80 4350
Order No.1132/2000 (Adult Trainee Casters, Special Rates
  and Provision)................................................................................................ � 2/11/00 80 5604
Order No. 1611/2000 (Overtime, Wages)......................................................... � 16/2/01 81 850
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2229
Order No. 1361/2001 (Adult Trainee Casters, Special Rates and
  Provisions)..................................................................................................... � 20/9/01 81 2754
Order No. 1780/2001 (Overtime, Wages)......................................................... � 3/12/01 82 99

Plastic Manufacturing Whole of State 22 Aug., 1977 to 21 Aug., 1978....................................................................... 5/1977 22/8/77 57 1189
Award 1977 Amended -
(Replaced by Award General Order No. 654/2000 (Section 51 � State Wage Decision
No. 11/1980, insofar   - Cancels General Order No. 609/1999, IB � Minimum
as it applies to   Adult Award Wage or Minimum Adult Wage Clause/
Polymain Pty. Ltd.)   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3842
Order No.396/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5175
Order No. 712/2000 (Meal Money, Leading Hands, Extra
  Rates and Conditions, Travelling Allowance, Schedule A �
  Parties to the Award) ..................................................................................... � 7/12/00 81 259
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Plastic Manufacturing General Order No. 752/2001 (Section 51 � State Wage
Award 1977�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2231
Order No. 972/2001 (Meal Money, Classification Structures
  and Rates of Pay, Extra Rates and Conditions, Travelling
  Allowance) ....................................................................................................    08/01/02 82 296

Plywood and Veneer Radius of 14 miles 19 Nov., 1952 to 18 Nov., 1953....................................................................... 24/1952 19/11/52 32 469
Workers Award from G.P.O, Perth Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3850
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2234

*Plywood and Veneer South-West Land 6 Oct., 1981 to 5 Oct., 1982 ............................................................................ A28/1981 6/10/81 61 1538
Workers� Award Division excluding Amended -

area within a radius General Order No. 654/2000 (Section 51 � State Wage Decision
of 45 km of the   - Cancels General Order No. 609/1999, IB � Minimum
G.P.O., Perth   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3846
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2239

Porcelain Workers' Radius of 15 miles 13 Feb., 1970 to 12 Feb., 1971......................................................................... 1/1970 13/2/70 50 106
Award 1970  from G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3855
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2244

Port Hedland Port Area controlled by 25 Sept., 1984 to 24 Sept., 1986...................................................................... A11/1984 25/9/84 64 1747
Authority Marine Pilots Port Hedland Port Amended -
Award 1984 Authority General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3856
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2245

Poultry Breeding Farm Whole of State 18 Oct., 1976 to 17 Oct., 1977......................................................................... R20/1976 18/10/76 56 1652
and Hatchery Workers Amended -
Award 1976 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3858
Order No.645/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5176
Order No.713/2000 (Overtime, Wages, Schedule A �
  Parties to the Award) ..................................................................................... � 29/11/00 80 5605
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2246
Order No. 967/2001 (Overtime � Meals, Wages) .............................................    08/01/02 82 297

Printing Award Whole of State 30 Mar., 1972 to 29 Mar., 1975 ....................................................................... 9/1969 30/3/72 52 260
(Previously known as Amended -
Printing (Country) General Order No. 654/2000 (Section 51 � State Wage Decision
Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3860
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2248

Printing (Community Whole of State 22 June, 1990 to 21 June, 1991........................................................................ A21/1989 22/6/90 70 2175
Newspaper Group) Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3859
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2247

Printing (Government) Whole of State 4 July, 1990 to 3 July, 1991 ............................................................................. A8/1990 4/7/90 70 3120
Award, 1990 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3863
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2252
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Printing Industry Whole of State 24 June, 1991 - 23 June, 1993.......................................................................... A6/1991 17/9/91 71 2535
Superannuation Amended -
Award 1991 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3869
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2258

Printing (Newspaper) Radius of 24 km from 20 Dec., 1979 to 19 Dec., 1980 ....................................................................... R23/1979 20/12/72 60 193
Award 1979 G.P.O., Perth, Amended -

excluding premises General Order No. 654/2000 (Section 51 � State Wage Decision
of Independent Group   - Cancels General Order No. 609/1999, IB � Minimum
of Newspapers   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3865
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2255

*Printing (The Sunday The Sunday Times 9 Feb., 1983 to 30 June, 1984 .......................................................................... A55/1983 9/2/83 63 395
Times Guaranteed Amended -
Employment and General Order No. 654/2000 (Section 51 � State Wage Decision
Voluntary Retirement)   - Cancels General Order No. 609/1999, IB � Minimum
Award, 1983   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3867
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2256

*Printing (W.A. News- W.A. Newspapers Ltd. 26 July, 1982 to 25 July, 1983.......................................................................... A21/1982 26/7/82 62 1866
papers Ltd., Guaranteed Amended -
Employment and General Order No. 654/2000 (Section 51 � State Wage Decision
Voluntary Retirement   - Cancels General Order No. 609/1999, IB � Minimum
Award   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3867
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2257

Printing (Western Mail) Whole of State From 17 Jan., 1986 .......................................................................................... A39/1982 17/1/86 66 696
Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3868
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2257

Private Hospital Whole of State 1 Jan., 1973 to 31 Dec., 1975 .......................................................................... 27/1971 1/1/73 52 1194
Employees Award, 1972 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3869
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.442/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5176
Order No.699/2000 (Allowances and Special Provisions,
  Overtime, Fares and Motor Vehicles Allowances, Laundry,
  Wages, Schedule A � Parties to the Award) ................................................... � 16/11/00 80 5605
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2259
Order No. 1020/2001 (Allowances and Special Provisions,
  Overtime, Fares and Motor Vehicle Allowances, Laundry,
  Wages) ..........................................................................................................    08/01/02 82 298

Psychiatric Nurses' Sir Charles Gairdner 15 Aug., 1973 to 14 Aug., 1974....................................................................... 14/1973 15/8/73 53 1125
(Public Hospitals) Hospital and Royal Amended -
Award 1973 Perth Hospital General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3872
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2262

Quadriplegic Centre Whole of State 8 June, 1993 - 7 June, 1994.............................................................................. A1/1993 8/6/93 73 1508
Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3879
Order No.714/2000 (Scope, Overtime, Shift Work, Public
  Holidays, Wages, Schedule A �Named  Parties) ............................................. � 16/11/00 80 5606
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Quadriplegic Centre General Order No. 752/2001 (Section 51 � State Wage
Award�continued   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2268
Order No. 965/2001 (Overtime, Shift Work, Public Holidays,
  Wages � Part A, Wages � Part C) ..................................................................    08/01/02 82 299
Correction Order No. 965/2001 (Shift Work, Public Holidays).........................    14/01/02 82 374

Quarry Workers Whole of State 13 Feb., 1969 to 13 Feb., 1972......................................................................... 13/1968 13/2/69 49 123
Award, 1969 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3878
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2267

RAC Road Mechanical Whole of State 18 Dec., 1988 to 17 Dec., 1991 ....................................................................... A14 &
and Fleet Services Award Amended � ...................................................................................................... 1235/1988 16/12/88 70 4318
1999 Order No. 1406/1999 (Title, Deleted, Minimum Adult
(Previously known as   Award Wage, Arrangement, Area, Scope, Division of
R.A.C. Road Service   Award, Definitions, Part I� General: Structural
Employee and   Efficiency, Award Modernisation, Annual Leave, Sick
Mechanical Services   Leave, Long Service Leave, Union Organisation,
Award 1993)   Contract of Service Payment of Wages, Uniforms,
(See Vol. 79, Part 2   First Aid Kit, Representation, Committee Represen-
for prior details)   tation, Duration of Award, Public Holidays, Training,

  Avoidance of Industrial Disputes, Tool Allowance,
  Part II�Road Service: Wages, Hours, Rosters, Meals,
  Overtime, Penalty Rates, Transport, Amenities, Part III�
  Mechanical Services: Wages, Hours, Rostered Days
   Off, Meals, Overtime, On-Site Inspections,
  Part IV�Fleet Maintenance:  Wages, Apprentices,
  Hours, Overtime, Appendix - Resolution of Disputes
  Requirements, Schedule 1 - Parties to Award ................................................. � 4/5/00 80 2687
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3881
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2271

Radio and Television Whole of State 7 Nov., 1980 to 6 Nov., 1981 .......................................................................... R3/1980 17/11/80 60 2460
Employees� Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3883
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.1277/2000 (Overtime, Car Allowance, Distant
  Work, Wages)................................................................................................ � 27/11/00 80 5607
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2273
Order No. 1671/2001 (Overtime, Car Allowance, Distant Work,
  Wages) .......................................................................................................... � 20/11/01 81 3077

Railway Employees� Award Area controlled by the 25 July, 1969 to 24 Aug., 1969 ........................................................................ 18/1969 25/7/69 49 631
Commissioner of Amended -
Railways Order No. 414/1999 (Apprenticeships)............................................................. � 18/2/00 80 603

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3886
Order No.1686/2000 (Allowances and Arrangements for
  Specified Workers, Special Rates and Provisions, Shift
  And/or Night-Work, Classification Structure and Rates
  of Pay) ........................................................................................................... � 21/11/00 80 5608
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2275

Rangers (National Parks) Employees employed by 26 Oct., 1982 to 25 Oct., 1983......................................................................... A17/1981 29/10/82 62 2732
Consolidated Award, 2000 National Parks Amended -

Authority throughout Order No. 1744/2000 (Varied and Consolidated � Title,
the State of W.A.   Arrangement, Area and Scope, Term, Definitions, Contract
(For amendments prior   of Service, Hours, Roster, Overtime, Saturday and Sunday
to Consolidation, see   Work, Annual Leave, Public Holidays, Public Holiday Leave,
Vol. 80, Part 2)   Sick Leave, No Reduction, Wages, Transfers and Termination,

  Higher Duties, Protective Clothing and Equipment, Dispute
  Settlement Procedure, Change Rooms and Mess Facilities,
  Appendix � Resolution of Disputes Requirements, Schedule A
  - Parties to the Award)................................................................................... � 24/11/00 81 655
Correcting Order No. 1744/2000 (Wages) ....................................................... � 21/2/01 81 933
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2282
Order No. 1019/2001 (Overtime, Conditions and Allowances,
  Wages) ..........................................................................................................    01/03/02 82 451
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Recreation Camps Whole of State 6 December 1988............................................................................................. A28/1985 6/12/88 69 197
(Department for Amended -
Sport and Recreation) General Order No. 654/2000 (Section 51 � State Wage Decision
Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3895
Order No.716/2000 (Overtime, Wages, Special Rates and
  Conditions, Schedule A � Parties to the Award) ............................................. � 9/11/00 80 5614
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2284
Order No. 1018/2001 (Overtime, Wages, Special Rates
  and Conditions)..............................................................................................    08/01/02 82 300

Restaurant, Tearoom Whole of State 12 Nov., 1979 to 11 Nov., 1980 ...................................................................... R48/1978 12/11/79 59 1671
and Catering Workers (For amendments prior Amended -
Award, 1979 to Consolidation, see Section 93(6) (Consolidation) .......................................................................... � 3/10/00 80 5238

Vol. 81, Part 1) Order No.740/2000 (Additional Rates for Ordinary Hours,
  Meal Money, Wages, Bar Work, Uniforms and Laundering,
  Protective Clothing, Workers� Equipment)..................................................... � 29/11/00 80 5614
Order Nos. 381/1995 and 582/1994 (Arrangement, Definitions,
  Contract of Service, Hours, Translation of Casual Employees,
  Casual Employees, Meal Breaks, Annual Leave, Translation
  of Full-Time and Part-Time Employees, Wages, Minimum
  Wage � Adult Males and Females, Bar Work, No Reductions,
  Roster, Australian Traineeship System, Maternity Leave,
  Trainees, Changes With Significant Effect and Redundancy,
  Right of Entry, Redundancy, Anti-Discrimination, No Extra
  Claims, Further Claims, Union Delegates and Meetings,
  Temporary Exemption Clause, Schedule A � Named Union
  Party, Schedule B � Respondents, Schedule C � Letter to
  Employees, Appendix � McDonald�s Australia Limited
  Franchisees) ................................................................................................... � 21/2/01 81 820
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2285
Order No. 1029/2001 (Additional Rates for Ordinary Hours,
  Meal Money, Uniforms and Laundering, Protective Clothing,
  Workers� Equipment)..................................................................................... � 08/01/02 82 301

Retail Pharmacists' Whole of State 13 May, 1966 to 12 May, 1967 ........................................................................ 23/1965 13/5/66 46 604
Award 1966 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3898
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2287

Robe River Iron
Associates Production
and Processing Award
1990 No. A4/1987
(Award quashed by
Full Bench on Appeal.
See Order No. 436/91,
at 73WAIG2646)

Robe River Iron Pilbara 27 Sep., 1989 to 26 Mar., 1990........................................................................ A4 (1)/1987 27/9/89 69 3000
Associates Employee
Representatives and
Grievance Procedure
Award

Rock Lobster and Prawn Whole of State 2 May, 1978 to 1 May, 1980............................................................................ R24/1977 4/5/78 58 633
Processing Award 1978 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3899
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2289

Rope and Twine Workers Radius/15 miles from 9 July, 1964 to 8 July, 1967 ............................................................................. 11/1963 9/7/64 44 509
Award  G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision -
  Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3901
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2290
Order No. 973/2001 (Meal Money, Wages, Leading Hands,
  Dirt Money)................................................................................................... � 08/01/02 82 302

Saddlers and Leather- South-West Land 29 Aug., 1962 to 28 Aug., 1965....................................................................... 7/1962 29/8/62 42 558
workers Award  Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3902
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Saddlers and Leather- Order No. 322/1993 (Application for Variation � No
workers Award   Variation Resulting) ....................................................................................... � 9/11/00 80 5621
�continued Correction Order No. 717/2000 (Title of Award should read

  �Saddlers and Leatherworkers� Award�) ........................................................ � 13/12/00 81 332
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2291
Order No. 1017/2001 (Meal Money, Leading Hands, Special
  Rates) ............................................................................................................ � 08/01/02 82 303

Salaried Officers Whole of State 21 May 1996 to 21 May 1999 .......................................................................... A5/1995 27/6/96 76 2358
(Association for the Blind Amended -
of Western Australia) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1995   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3910
Order No.1408/2000 (Meal Money, Motor Vehicle
  Allowance, Travelling, Transfers and Relieving � Rates
  of Allowance) ................................................................................................ � 23/10/00 80 5165
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2298

Salaried Officers (Para- Employees of the Para- 5 Aug., 1988 to 5 Aug., 1989........................................................................... A17/1986 5/8/88 68 2041
plegic-Quadraplegic plegic-Quadriplegic Amended -
Association) Award 1988 Association of WA General Order No. 654/2000 (Section 51 � State Wage Decision

(Inc.) engaged in   - Cancels General Order No. 609/1999, IB � Minimum
clerical, technical,   Adult Award Wage or Minimum Adult Wage Clause/
supervisory, adminis-   Provision (Varied), �rates of pay provisions� varied by
trative or profes-   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
sional capacities   Provisions incorporated into the Awards be varied) ........................................ . 3904

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2293

Saw Servicing Whole of State outside 17 Nov., 1977 to 16 Nov., 1978....................................................................... 17/1977 17/11/77 57 1720
Establishments Award Metro and Premises of Amended -

W.A.G.R.C General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3912
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2300

School Employees Whole of State 10 April, 1980 to 9 April, 1982 ........................................................................ R7/1979 12/5/80 60 855
(Independent Day and Amended -
Boarding Schools) Order No. 1429/1996 (Meal Money, Wages, Fares and
Award, 1980   Motor Vehicle Allowances)............................................................................ � 3/12/96 80 1937

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3913
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.390/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5176
Order No. 718/2000 (Meal Money, Wages, Fares and
  Motor Vehicle Allowances, Schedule A � Parties to
  the Award)..................................................................................................... � 12/12/00 81 260
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2301
Order No. 1016/2001 (Meal Money, Wages, Fares and Motor
  Vehicle Allowances) ...................................................................................... � 08/01/02 82 304

SCM Chemicals Ltd Decision Only .................................................................................................. A15/1990 26/4/91 71 2266
Titanium Dioxide
Manufacturing

*Security Officers� Award Whole of State 1 Sept., 1982 to 31 Aug., 1983 ........................................................................ A25/1981 1/9/82 62 2504
(See also Appendix IX) General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3915
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 978/2000 (Area and Scope)............................................................. � 21/9/00 80 4823
Order No.2474/1989 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5176
Order No.720/2000 (Overtime, Special Rates and Provisions,
  Classification Structure and Wage Rates, Fares and
  Travelling, Schedule A � Parties to the Award) .............................................. � 9/11/00 80 5616
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2303
Order No. 975/2001 (Overtime, Special Rates and Provisions,
  Classification Structure and Wage Rates, Fares and Travelling) ...................... � 08/01/02 82 306

Security Officers and Whole of State 20 May, 1992 - 19 Nov., 1992 ......................................................................... A11/1991 13/8/92 72 2024
Cleaners (West Amended -
Australian Newspapers) General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1992   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3917
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Security Officers and Order No.721/2000 (Shift Allowances � Security Officers,
Cleaners (West   Extra Rates and Allowances, Higher Duties, Overtime,
Australian Newspapers)   Schedule A � Parties to the Award)................................................................ � 5/12/00 80 5615
Award, 1992�continued General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2305
Order No. 974/2001 (Shift Allowances � Security Officers,
  Extra Rates and Allowances, Higher Duties, Overtime) .................................. � 08/01/02 82 305

Shark Bay Salt and Area Occupied and 24 Feb., 1989 to 23 Feb., 1990 ........................................................................ A15/1988 18/4/89 69 1452
Gypsum (Production and Operated upon the Amended -
Processing) Useless Shark Bay Salt Joint General Order No. 654/2000 (Section 51 � State Wage Decision
Loop Award (Replaces Venture and Agnew   - Cancels General Order No. 609/1999, IB � Minimum
Order No. 874/1988) Clough Limited at   Adult Award Wage or Minimum Adult Wage Clause/

Useless Loop   Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3918
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2306

Sheet Metal Workers Award Whole of State 13 July, 1973 to 12 Oct., 1973 ......................................................................... 10/1973 13/7/73 53 791
(Replaced by Award Amended -
No. A4/1985, insofar General Order No. 654/2000 (Section 51 � State Wage Decision
as it applies to   - Cancels General Order No. 609/1999, IB � Minimum
Amalgamated Industries   Adult Award Wage or Minimum Adult Wage Clause/
Pty Ltd employees   Provision (Varied), �rates of pay provisions� varied by
Canning Vale WA)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied)........................................ . 3921
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2308

Sheet Metal Workers
(Government) Award 1973
No. 31/1973
(Cancelled 80WAIG608.
For prior details, see
Vol.79, Part 2)

Ship Painters and Port of Fremantle 26 Sept., 1961 to 25 Sept., 1964...................................................................... 29/1960 26/9/61 41 684
Dockers Award and Port of Perth Amended -

and on or about all General Order No. 654/2000 (Section 51 � State Wage Decision
slipways and shipyards   - Cancels General Order No. 609/1999, IB � Minimum
contiguous thereto   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3923
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2311

Shop and Warehouse Whole of State 15 Aug., 1977 to 14 Aug., 1978....................................................................... R32/1976 2/9/77 57 1324
(Wholesale and Retail Amended -
Establishments) State General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1977   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3925
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 3313
Order No. 1609/2001 (Nightfill Duty, Meal Money, Wages,
  Structural Efficiency Agreement, First Aid Allowance,
  Additional Loading For Late Night Trading Establishments,
  Schedule D � Union Party).............................................................................    10/01/02 82 283

Show Grounds Maintenance Radius of 25 miles from 16 Dec., 1968 to 15 Dec., 1971 ....................................................................... 55/1968 16/12/68 48 963
Workers Award G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3927
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2317

Sir Charles Whole of State 16 April, 1998 � 15 April, 2001 ....................................................................... A2/1997 13/5/98 78 2382
Gairdner Hospital
Engineering and
Building Services
Workshops Award
1998

Soap and Allied Products Radius 15 miles from 17 Nov., 1961 to 16 Nov., 1964 ...................................................................... 25/1960 17/11/61 41 703
Manufacturing Award  G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3929
Order No.633/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5177
Order No. 723/2000 (Meal Money, Leading Hands)......................................... � 7/12/00 81 261



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT�AWARDS IN FORCE�continued
Title Area Date of No. of Date Reference

Governed Operation Award Delivered Vol. Page

(63)

Soap and Allied Products General Order No. 752/2001 (Section 51 � State Wage
Manufacturing Award   Decision � Cancels General Order No. 654/2000, Statement
�continued   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2319
Order No. 979/2001 (Meal Money, Leading Hands)......................................... � 08/01/02 82 307

Social Trainers and Employees of Slow 18 December, 1984.......................................................................................... A15/1984 18/12/84 65 287
Assistant Supervisors Learning Children's Amended -
(Activ Foundation) Award Group Inc General Order No. 654/2000 (Section 51 � State Wage Decision
(Was previously called   - Cancels General Order No. 609/1999, IB � Minimum
Social Trainers and   Adult Award Wage or Minimum Adult Wage Clause/
Training Assistants   Provision (Varied), �rates of pay provisions� varied by
(Slow Learning   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Children's Group)   Provisions incorporated into the Awards be varied) ........................................ . 3932
Award) Order No. 8/2000 (Arrangement, Salary Packaging)......................................... � 25/10/00 80 4994

Order No.725/2000 (Definitions, General Conditions,
  Travelling, Transfers and Relieving Duty � Rates of
  Allowance, Removal Allowance, Motor Vehicle Allow-
  ance, Shift Work, Schedule A � Parties to the Award).................................... � 1/12/00 80 5617
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2321
Order No. 961/2001 (General Conditions, Motor Vehicle
  Allowance, Shift Work) ................................................................................. � 08/01/02 82 308

Social Trainers (Nulsen Employees employed in 1 July, 1985 to 1 July, 1987 ............................................................................. A11/1985 11/7/85 65 1662
Haven) Award the classifications Amended -

prescribed in this General Order No. 654/2000 (Section 51 � State Wage Decision
Award employed by   Cancels General Order No. 609/1999, IB � Minimum
Nulsen Haven   Adult Award Wage or Minimum Adult Wage Clause/
Association (Inc.)   Provision (Varied), �rates of pay provisions� varied by
at its premises in   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Redcliffe   Provisions incorporated into the Awards be varied) ........................................ . 3930

Order No.724/2000 (Area and Scope, Definitions, Quali-
  fications Allowance, Schedule A � Parties to the Award)................................ � 16/11/00 80 5618
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2320
Order No. 978/2001 (Qualifications Allowance)............................................... � 08/01/02 82 309

Soft Furnishings Award Whole of State 11 Aug., 1982 to 10 Aug., 1984....................................................................... A23/1982 11/8/82 62 2118
Amended -
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3934
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2323

Sporting Grounds
Maintenance Workers
Award No. 71/1948
Replaced by Award
No. 12/1972, insofar
as applies to Kings
Park Board)
(Award Cancelled)

State Energy Commission Whole of State 5 May, 1989 to 4 May, 1990............................................................................ A1/1989 5/4/89 69 1970
of Western Australia Amended -
Wages and Conditions General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1988   - Cancels General Order No. 609/1999, IB � Minimum
(Replaces Miscellaneous   Adult Award Wage or Minimum Adult Wage Clause/
Workers (State Energy   Provision (Varied), �rates of pay provisions� varied by
Commission) Award   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
No. 3/1967)   Provisions incorporated into the Awards be varied) ........................................ . 3937

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2329

State Research Stations Governmental Research 19 Oct., 1971 to 18 Oct., 1973......................................................................... 23/1971 19/10/71 57 1042
Agricultural Schools Stations Agricultural Amended -
and College Workers Schools and Colleges General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1971   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3935
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2326

Storemen (Government) Whole of State 28 Aug., 1970 to 27 Aug., 1971....................................................................... 20/1969 28/8/70 50 627
Consolidated Award 1979 Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3940
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2332

Storemen Independent Workers employed 18 Oct., 1982 to 30 Sept., 1983 ....................................................................... A36/1982 18/10/82 62 2744
Wooldumpers Pty. Ltd. at the North Fremantle Amended -
Award 1982 premises of Independent General Order No. 654/2000 (Section 51 � State Wage Decision

Wooldumpers Pty. Ltd.   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3941
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Storemen Independent General Order No. 752/2001 (Section 51 � State Wage
Wooldumpers Pty. Ltd.   Decision � Cancels General Order No. 654/2000, Statement
Award 1982�continued   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,

  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2334
Order No. 2123/2001 (Wages, Meal Hours and Meal Money,
  Vehicle Allowance)........................................................................................ � 10/01/02 82 283

Storemen's Rapid Metal Workers employed at the 15 Nov., 1982 to 30 Sept., 1983 ...................................................................... A44/1982 30/11/82 62 2960
Developments (Aust)  W.A. premises of Rapid Amended -
Pty. Ltd. Award 1982  Metal Developments General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaced by the Metals   - Cancels General Order No. 609/1999, IB � Minimum
and Engineering Rapid   Adult Award Wage or Minimum Adult Wage Clause/
Metal Developments   Provision (Varied), �rates of pay provisions� varied by
(Aust) Pty Ltd Award   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
1993 insofar as it   Provisions incorporated into the Awards be varied)........................................ . 3944
applies to employees General Order No. 752/2001 (Section 51 � State Wage
at the W.A. Premises)   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2336

*Sugar Refining Area occupied and 15 Sept., 1982 to 15 Sept., 1983...................................................................... A41/1982 9/11/82 62 2965
Award controlled by Amended -

respondent at General Order No. 654/2000 (Section 51 � State Wage Decision
Cottesloe and   - Cancels General Order No. 609/1999, IB � Minimum
Fremantle   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3945
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2337

Supermarkets and Chain Employees employed in 1 June, 1982 to 31 May, 1983.......................................................................... A26/1982 28/7/82 62 2124
Stores (W.A.) Warehouse W.A. Distribution Amended -
Award 1982 Centres by G.J. Coles Order No. 61/2000 (Meal Money, Additional Rates For

and Woolworths   Saturday Work, Motor Vehicle Allowance, First Aid
  Allowance) .................................................................................................... � 14/4/00 80 1937
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3948
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2341
Order No. 1612/2001 (Meal Money, Additional Rates For
  Saturday Work, First Aid Allowances, Schedule A �
  Union Party) .................................................................................................. � 20/11/01 81 3078

Supported Employees Whole of State 22 March, 1988 to 22 March, 1989.................................................................. A1/1988 22/3/89 68 1034
Industry Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3950
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2342

Swan Brewery Company Throughout the State 1 May, 1987 to 30 April, 1988 ......................................................................... A774/1986 28/4/87 67 522
Limited (Superannua-  of W.A.
tion) Award 1987

Teachers Aides Award, 1979 Whole of State 5 Oct., 1979 to 4 Oct., 1980 ............................................................................ R4/1979 5/10/79 59 1363
Amended
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3954
Order No. 733/2000 (Schedule A � Parties to the Award) ................................ � 12/12/00 81 261
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2349

Teachers' Aides Whole of State 1 Feb., 1988 to 1 Aug., 1988 ........................................................................... A27/1987 26/2/88 68 1040
(Independent Schools) Amended -
Award 1988 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3952
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No. 398/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5177
Order No. 726/2000 (Schedule A � Parties to the Award,
  Schedule B � Respondents)............................................................................ � 12/12/00 81 262
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2347
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Teachers (Kindergartens) Whole of State 16 July, 1964 to 15 July, 1967.......................................................................... 22/1963 16/7/64 44 471
Award 1964 Amended -
(Replaced by Child Care General Order No. 654/2000 (Section 51 � State Wage Decision
Workers Education Award   Cancels General Order No. 609/1999, IB � Minimum
No. 20/1984 insofar as   Adult Award Wage or Minimum Adult Wage Clause/
it relates to assistants)   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3951
Order No. 727/2000 (Schedule A � Parties to the Award) ................................ � 12/12/00 81 262
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2343

Teachers (Public Whole of State 25 Feb., 1993 - 24 Feb., 1994 .......................................................................... TA1/1992 25/2/93 73 895
Sector Primary and Amended -
Secondary Education) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1993   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3956
Order No. 305/2000 (Long Service Leave, Sick Leave).................................... � 28/8/00 80 4351
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2351

Teachers (Public Whole of State 25 Feb., 1993 - 24 Feb., 1994 .......................................................................... TA1/1/1992 25/2/93 73 895
Sector, Technical and Amended -
Further Education) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1993   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3960
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2355

Telfer Gold Mine Area occupied and 11 May, 1987 to 10 May, 1989 ........................................................................ A9/1987 3/11/87 67 2026
Fly In/Fly Out operated upon by  Amended -
Award 1987 Newmont Holdings Pty General Order No. 654/2000 (Section 51 � State Wage Decision
Previously known as Ltd at Telfer   - Cancels General Order No. 609/1999, IB � Minimum
Telfer Gold Mines   Adult Award Wage or Minimum Adult Wage Clause/
(Production and Main-   Provision (Varied), �rates of pay provisions� varied by
tenance Employees�)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
Award 1987   Provisions incorporated into the Awards be varied) ........................................ . 3962

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2358

Tertiary Education
Academic Staff
(W.A.I.T.) Award
No. 30/1974
(Cancelled 686/77,
Part 146)

Theatrical Employees Whole of State 14 March, 1988................................................................................................ A28/1987 30/6/88 68 1753
Entertainment Sporting Amended -
and Amusement General Order No. 654/2000 (Section 51 � State Wage Decision
Facilities (Western   - Cancels General Order No. 609/1999, IB � Minimum
Australian (Govern-   Adult Award Wage or Minimum Adult Wage Clause/
ment) Award 1987   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3967
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2364

*Theatrical Employees Employees of the Perth 19 May, 1983 to 19 May, 1985 ........................................................................ A9/1983 4/4/84 64 676
(Perth Theatre Trust) Theatre Trust Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3965
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2361

Thermal Insulation Whole of State 24 Jan., 1978 to 23 April, 1978 ........................................................................ 1/1978 23/3/78 58 344
Contracting Industry Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3968
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2365

Ticket Writers Award Radius of 25 miles from 24 May, 1961 to 23 May, 1964 ........................................................................ 29/1958 24/5/61 41 304
 G.P.O., Perth Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3969
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2366
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Timber Workers Award South-West Land 21 Dec., 1951 to 20 Dec., 1952 ....................................................................... 36/1950 21/12/51 31 653
Division of W.A. Amended -

 excluding area comprised General Order No. 654/2000 (Section 51 � State Wage Decision
within a radius of 45km   - Cancels General Order No. 609/1999, IB � Minimum
from G.P.O., Perth   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3970
Order No. 968/2000 (Section 46  - Interpretation:  Piecework
  of the Timber Workers Award) ...................................................................... � 12/12/00 81 265
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2367

Timber Yard Workers Radius 14 miles from 21 Dec., 1951 to 20 Dec., 1952 ....................................................................... 11/1951 21/12/51 31 664
Award G.P.O., Perth excepting Amended -

premises occupied by Order No. 824/1999 (Special Rates and Conditions,
Government and   Wages) .......................................................................................................... � 2/12/99 80 188
Midland Railways General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3976
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
Order No.1134/2000 (Special Rates and Conditions, Wages) ........................... � 2/11/00 80 5619
Order No. 1613/2000 (Overtime)..................................................................... � 16/2/01 81 851
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2374
Order No. 1358/2001 (Special Rates and Conditions, Wages) .......................... � 20/9/01 81 2755

Tin and Associated Whole of State 28 April, 1972 to 27 April, 1975 ...................................................................... 14/1971 28/4/72 52 351
Minerals Mining and Amended -
Processing Industry General Order No. 654/2000 (Section 51 � State Wage Decision
Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3981
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2375

Titanium Oxide Radius of 30 miles 22 April, 1975 to 30 June, 1975 ....................................................................... 8/1975 22/4/75 55 445
Manufacturing Award from G.P.O., Bunbury Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3984
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2378
Order No. 971/2001 (Meal Money, Extra Rates and Conditions,
  Wages) .......................................................................................................... � 08/01/02 82 309
Correction Order No. 971/2001 (Wages) ......................................................... � 14/01/02 82 375

Training Assistants' and
Community Support Staff
(Spastic Welfare)
Award 1987
(Now known as Training
Assistants� and Community
Support Staff (Cerebral
Palsy Association) Award
1987

Training Assistants' and Throughout the State of 1 Jan, 1987 to 31 Dec, 1987 ............................................................................ A16/1986 12/3/87 67 840
Community Support Staff W.A. Amended -
(Cerebral Palsy Association) General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1987   - Cancels General Order No. 609/1999, IB � Minimum
(Previously known as   Adult Award Wage or Minimum Adult Wage Clause/
Training Assistants' and   Provision (Varied), �rates of pay provisions� varied by
Community Support Staff   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
(Spastic Welfare)   Provisions incorporated into the Awards be varied)........................................ . 3985
Award 1987) Order No.443/1993 (Application for Variation � No

  Variation Resulting) ....................................................................................... � 7/11/00 80 5177
Order No.734/2000 (Title, Fares and Travelling Time,
  Wages, Schedule A � Parties to the Award) ................................................... � 16/11/00 80 5619
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2379
Order No. 1006/2001 (Fares and Travelling Time, Wages)............................... � 08/01/02 82 310

Transport Workers' Burswood Island Resort 27 March, 1987 to 26 March 1989................................................................... A2/1987 27/3/87 67 1337
(Burswood Island Amended -
Resort) Award 1987 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3991
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2385
Order No. 80/2002 (Arrangement, Contract of Service, Sick
  Leave, Bereavement Leave, Maternity Leave, Appendix �
  Resolution of Disputes Requirements, Appendix � S49B �
  Inspection of Records Requirements) ............................................................. � 03/05/02 82 818
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Transport Workers Workers employed by 22 Sept., 1976 to 21 Sept., 1977...................................................................... 23/1976 22/9/76 57 261
(Eastern Goldfields the Respondent in the Amended -
Transport Board) Classifications General Order No. 654/2000 (Section 51 � State Wage Decision
Award 1976 described   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3991
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2386

Transport Workers Whole of State 11 Feb., 1963 to 10 Feb., 1966......................................................................... 10/1961 11/2/63 43 98
(General) Award (Excluding Bread- Amended -
Replaced by Masters carters, workers General Order No. 654/2000 (Section 51 � State Wage Decision
Dairy Award 1994 engaged in the timber   - Cancels General Order No. 609/1999, IB � Minimum
No. A2/1994 insofar as industry within the   Adult Award Wage or Minimum Adult Wage Clause/
it applies to employees South West Land   Provision (Varied), �rates of pay provisions� varied by
of Masters Dairy Ltd Division, workers   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

 whose duties involve   Provisions incorporated into the Awards be varied) ........................................ . 3992
them in delivering General Order No. 1050/2000 (Section 50 � Location Allowances
goods or materials   - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
solely beyond the General Order No. 718/2001 (Section 50 � Location Allowances
West Australian   - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
State border) General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2387
Order No. 83/2002 (Wages � Part 1, Wages, Industrial Allowance,
  Ready Mix Concrete Industry, Extra Rates, Distant Work, Meal
  Allowances, Sick Leave, Contract of Service, Learning Round,
  Bereavement Leave, Maternity Leave, Training Leave) .................................. � 03/05/02 82 821

Transport Workers Whole of State 12 May, 1942 to 11 May, 1953 ........................................................................ 2A/1952 12/5/52 32 167
(Government) Award, Amended -
1952 General Order No. 654/2000 (Section 51 � State Wage Decision
(For S.E.C. Workers,   - Cancels General Order No. 609/1999, IB � Minimum
see Award No. 40/1965)   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3988
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2382

Transport Workers (Mobile Throughout the State 29 Jan., 1987 ................................................................................................... A3/1986 29/1/87 67 350
Food Vendors) Award of W.A. Amended -
1987 (Previously known General Order No. 654/2000 (Section 51 � State Wage Decision
as Transport Workers   - Cancels General Order No. 609/1999, IB � Minimum
[Mobile Food Vendors   Adult Award Wage or Minimum Adult Wage Clause/
- Flash Foods   Provision (Varied), �rates of pay provisions� varied by
Canteen] Award)   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 3990
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2384
Order No. 85/2002 (Arrangement, Wages, Extra Rates, Meals,
  Sick Leave, Contract of Service, Learning Round,
  Bereavement Leave, Maternity Leave, Training Leave,
  Appendix S.49B � Inspection of Records Requirements)................................ � 03/05/02 82 825

Transport Workers North of 26th parallel 11 May, 1988 to 11 May, 1990 ........................................................................ A19/1987 9/6/88 68 1439
(North West Passenger  of South Latitude Amended -
Vehicles) Award, 1988 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 3995
General Order No. 1050/2000 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2389
Order No. 86/2002 (Arrangements, Wages, Contract of Service,
  Sick Leave, Bereavement Leave, Maternity Leave, Service Grants,
  Meal Allowances, Annual Leave Travel Assistance, Split Shift
  Allowance, Training Leave, Appendix � S49.B � Inspection
  of Records Requirements) .............................................................................. � 03/05/02 82 829

Transport Workers Whole of State 18 April, 1980 to 17 April, 1981 ...................................................................... R47/1978 20/5/80 60 870
(Passenger Vehicles) Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision
(Replaced by Transport   - Cancels General Order No. 609/1999, IB � Minimum
Workers (Northwest   Adult Award Wage or Minimum Adult Wage Clause/
Passenger Vehicles)   Provision (Varied), �rates of pay provisions� varied by
Award for employees   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
above 26th parallel   Provisions incorporated into the Awards be varied) ........................................ . 3995
of latitude) General Order No. 1050/2000 (Section 50 � Location Allowances

  - Replaces and rescinds General Order No. 690/1999).................................... � 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location Allowances
  - Replaces and rescinds General Order No. 1050/2000).................................. � 25/6/01 81 1559
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2390
Order No. 87/2002 (Arrangement, Leading Hand, Contract of
  Service, Payment for Sickness, Bereavement Leave, Maternity
  Leave, Training Leave, Appendix � S.49B � Inspection of
  Records Requirements) .................................................................................. � 03/05/02 82 833
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University, Colleges Whole of State 10 April, 1980 to 9 April, 1982 ........................................................................ R 7B/1979 12/5/80 60 855
and Swanleigh, 1980 Amended -
(Formerly School General Order No. 654/2000 (Section 51 � State Wage Decision -
Employees (University   Cancels General Order No. 609/1999, IB � Minimum
Colleges and Swan-   Adult Award Wage or Minimum Adult Wage Clause/
leigh) Award)   Provision (Varied), �rates of pay provisions� varied by

  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3996
Order No.391/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 6/11/00 80 5177
Order No. 719/2000 (Meal Money, General Conditions,
  Fares and Travelling Time, Schedule A � Parties to the
  Award) .......................................................................................................... � 12/12/00 81 263
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2391
Order No. 976/2001 (Meal Money, Wages, Fares and Motor
  Vehicle Allowance)........................................................................................ � 08/01/02 82 311

Vehicle Builders� Award Whole of State 5 Nov., 1971 to 4 Nov., 1974 .......................................................................... 9/1971 5/11/71 51 1048
Amended -
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 3998
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2392

Ward Assistants (Mental Whole of State 21 Dec., 1966 to 20 Dec., 1969 ....................................................................... 35/1966 21/12/66 46 1328
Health Services) Amended -
Award, 1966 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 4000
Order No.728/2000 (Post Mortem Attendance, Uniforms,
  Schedule A � Parties to the Award)................................................................ � 16/11/00 80 5620
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2395
Order No. 966/2001 (Post Mortem Attendance, Uniforms) .............................. � 01/03/02 82 452

Watchmakers and Whole of State 15 Sept., 1970 to 14 Sept., 1971...................................................................... 10/1970 15/9/70 50 706
Jewellers Award 1970 (For amendments Amended -

prior to consolidation General Order No. 654/2000 (Section 51 � State Wage Decision
See Vol. 79, Part 2)   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 4001
Section 93(6) (Consolidation) .......................................................................... � 4/10/00 80 4891
Order No. 640/1993 (Application for Variation � No
  Variation Resulting) ....................................................................................... � 7/11/00 80 5178
Order No. 729/2000 (Wages, Meal Money) ..................................................... � 7/12/00 81 263
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2396
Order No. 1011/2001 (Wages, Meal Money) ................................................... � 08/01/02 82 312

West Australian Whole of State 25 November, 1991 ......................................................................................... A12/1991 4/12/91 71 3181
Petroleum Pty Ltd
Long Service Leave
Conditions Award 1991

Western Australian Mint Whole of State 29 Sept., 1988 - 28 Sept., 1989........................................................................ A5/1988 29/9/88 69 534
Security Officers Award Amended -
1988 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 4006
Order No.730/2000 (Wages and Allowances, Overtime,
  Schedule A � Parties to the Award)................................................................ � 5/12/00 80 5620
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2400
Order No. 1010/2001 (Wages and Allowances, Overtime) ............................... � 08/01/02 82 313
Correction Order No. 1010/2001 (Wages and Allowances,
  Overtime) ...................................................................................................... � 25/01/02 82 375

Western Australian Throughout the State of 10 Sept., 1990 to 9 Sept., 1990........................................................................ A2/1988 27/9/90 70 3617
Surveying (Private W.A. Amended -
Practice) Industry General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1989   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 4008
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2403

Wineries Award 1969 South-West Land 23 Dec., 1969 to 22 Dec., 1970 ....................................................................... 31/1969 23/12/69 49 1095
 Division Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)........................................ . 4010
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2405
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Wire Manufacturing Radius 15 miles from 23 Nov., 1972 to 22 Nov., 1975....................................................................... 24/1970 23/11/72 52 1035
(Australian Wire G.P.O., Perth Amended -
Industries Pty Ltd.) General Order No. 654/2000 (Section 51 � State Wage Decision
Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 4011
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2406

*Woodside Offshore Employees covered 15 Oct., 1984................................................................................................... A17/1984 15/10/84 64 1949
Petroleum Pty Ltd by Hydrocarbons Amended -
Long Service Leave and Gas (Production General Order No. 752/2001 (Section 51 � State Wage
Conditions Award, 1984 and Processing   Decision � Cancels General Order No. 654/2000, Statement

Employees) Award   of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
Part II and the   Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2408
Hydrocarbons
and Gas Maintenance
Employees Award 1982

Wool, Hide and Skin Whole of State 12 Aug., 1966 to 11 Aug., 1968....................................................................... 8/1966 12/8/66 46 937
Store Employees' Award Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 4014
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2410
Order No. 1611/2001 (Meal Hours and Meal Money,
  Schedule B � Union Party) ............................................................................. � 10/01/02 82 283

Wool Scouring and Radius of 30 miles 12 Feb., 1960 to 11 Feb., 1963......................................................................... 32/1959 12/2/60 40 89
Fellmongery Industry from G.P.O., Perth Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 4013
Order No. 731/2000 (Meal Allowance, Special Rates and
  Provisions, Schedule A � Respondents).......................................................... � 7/12/00 81 264
Correction Order 731/2000 (Item 5 in Schedule should read
  �Schedule A � Parties to the Award� and not �Schedule A
  - Respondents�) ............................................................................................. � 14/12/00 81 333
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2409
Order No. 1009/2001 (Meal Allowance, Special Rates and
  Provisions)..................................................................................................... � 08/01/02 82 313

Worsley Alumina Pty Worsley Alumina 17 March, 1986................................................................................................ A27/1985 17/3/86 66 509
Ltd Long Service Leave Pty Ltd
Conditions Award, 1984

Wundowie Foundry Award Operations of respon- 28 Jul., 1986 to 27 Jul., 1987 ........................................................................... A8/1986 28/7/86 66 1304
1986 dent at Wundowie Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied) ........................................ . 4018
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2413
Order No. 1321/1999 (Arrangement, State Wage Principles �
  June 1991 (Deleted), Special Rates and Provisions, Wages,
  Supplementary Payments (Deleted), Deleted, Additional
  Payments, Appendix 2 - New Classification Structure and
  Definitions, Schedule A � Applicant (Deleted), Schedule A �
  Named Parties to the Award, Schedule B � Respondent
  (Deleted)........................................................................................................ � 20/8/01 81 2558
Order No. 336/2002 (Overtime, Special Rates and
  Provisions, Wages) ........................................................................................ � 03/05/02 82 836

Zoological Gardens Whole of State 5 Dec., 1969 to 4 Dec., 1972 ........................................................................... 29/1969 5/12/69 49 997
Employees Award 1969 Amended -
(Replaced by Gardeners' General Order No. 654/2000 (Section 51 � State Wage Decision
(Government) Award   - Cancels General Order No. 609/1999, IB � Minimum
insofar as it relates   Adult Award Wage or Minimum Adult Wage Clause/
to Gardening and   Provision (Varied), �rates of pay provisions� varied by
Ground Employees   Arbitrated Safety Net Adjustment, Previous ASNA........................................ � 17/7/00 80 3379,

  Provisions incorporated into the Awards be varied) ........................................ . 4022
Order No.732/2000 (Overtime, Schedule A � Parties to the
  Award) .......................................................................................................... � 9/11/00 80 5621
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ........................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))................................. . 2417
Order No. 1008/2001 (Overtime) ..................................................................... � 08/01/02 82 314
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APPENDIX VI

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, date of filing,
and a reference at �Industrial Gazette� where reported therein.

Editor�s Notes: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979.
(2) Agreements registered by the Public Service Arbitrator are shown in Appendix VIII.
(3) For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X.
(4) For amendments, references to cancelled or replaced agreements prior to Vol. 82, see Appendix VI, Vol. 81, Part 2.
(5) NFP= Not for publication and NP = Not Published in the W.A.I.G.
(6) All current registered Agreements are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au).

Title Area Date of No. of Date Reference
Governed Operation Agreement Delivered   Vol.     Page

(70)

A & M Fencing Con/BLPPU and the Whole of State 20 Oct., 2000 - 1 Nov., 2002 ........................... AG255/00 24/11/00 80 5364
CMETU Collective Agreement 2000

A & R Rigging/BLPPU Collective Whole of State 12 Mar., 2002 - 1 Nov., 2002........................... AG42/02 11/4/02 NP
Agreement 2001

ABB ALSTOM POWER LTD - Power Whole of State 26 June, 2000 - 30 June, 2001.......................... AG114/00 26/6/00 80 2857
Plant Maintenance (W.A.) Agreement

ABB-EPT Construction Pty Ltd (Alcoa ABB-EPT Construction Pty 10 Oct., 1995 - Completion.............................. AG58/95 18/4/95 75 1527
Kwinana B-30 Project) Enterprise Ltd at Alcoa Kwinana B-30
Bargaining Agreement Project Construction Site

ABB-EPT Construction Pty Ltd Western Kwinana Workshop 1 Sept., 1994 - 31 Dec., 1995........................... AG124/94 18/11/94 75 3179
Region (Kwinana) Enterprise Bargaining
Agreement 1994

ABB-EPT Construction Pty Ltd Western Paraburdoo 1 Feb., 1995 - 31 Aug., 1995 ........................... AG19/95 1/2/95 75 383
Region (Paraburdoo Fines Further
Processing Project) Enterprise Bargaining
Industrial Agreement

ABB Engineering Construction Pty Ltd Alcoa Kwinana Refinery 3 Feb., 1996 - 1 March, 1998 ........................... AG190/96 12/8/96 76 3813
Western Australia (Alcoa Kwinana
Refinery Maintenance) Enterprise
Bargaining Agreement

ABB Engineering Construction Pty Ltd Alcoa Pinjarra Refinery 3 Feb., 1996 - 1 March, 1998 ........................... AG191/96 12/8/96 76 3817
Western Australia (Alcoa Pinjarra Maintenance Operations
Maintenance) Enterprise Bargaining of ABB Engineering
Agreement Construction Pty Ltd

ABB Engineering Construction Pty Ltd Alcoa Wagerup Refinery 3 Feb., 1996 - 1 March, 1998 ........................... AG189/96 12/8/96 76 3821
Western Australia (Alcoa Wagerup Maintenance Operations
Refinery Maintenance)Enterprise of ABB Engineering
Bargaining Agreement Construction Pty Ltd

ABB Engineering Construction Pty Ltd, Kwinana 1 Mar., 1998 - 4 July, 1999 .............................. AG252/98 2/2/99 79 370
Western Australia (Kwinana Factory)
Enterprise Bargaining Agreement

ABB Engineering Construction Pty Ltd, Kwinana Workshop of 7 Aug., 1996 - 31 Jan., 1998 ............................ AG187/96 12/8/96 76 3824
Western Australia (Kwinana Workshop) ABB Engineering Cons-
Enterprise Bargaining Agreement truction Pty Western
(Replaces AG58/93) Region, Kwinana

ABB Installation and Service Pty Limited Employees of ABB Instal- Commencement - Completion .......................... AG134/95 27/9/95 75 2724
Railway Pedestrian Crossings Installation lation and Service Pty Ltd
Project Agreement 1995 engaged on Perth Metro-

politan Railway Pedestrian
Crossings Installation
Project

ABB Installation and Service Pty ABB Installation and Service 1 Jan., 1996 - 30 Dec., 1997 ............................ AG129/96 31/5/96 76 1708
Ltd (Western Region) Enterprise Pty Ltd (Western Region)
Bargaining Agreement (ABBIS)
(Replaces ABB James Watt Pty Ltd ...
Agreement No. AG180/1994.  For prior
details, see Vol.77, Part 2)

ABB James Watt Pty Ltd Nelson Point Nelson Point Development 27 April, 1993 - Completion............................. AG21/93 1/6/93 Not for
Development Project (Enterprise Project, Port Hedland ........................................................................ Publication
Bargaining Agreement)

ABB James Watt Pty Ltd (Western NFP PRIVATE & CONFIDENTIAL....................... AG180/94 14/12/94 75 78
Region) Enterprise Bargaining
Agreement

ABB Power Transmission, Distribution 429 Scarborough Beach 10 Sept., 1993 - 9 Sept., 1994.......................... AG47/93 21/9/93 73 2679
Transformer Division, Osborne Park Road, Osborne Park Site
Location (Enterprise Bargaining
Agreement) 1993

ABB Power Transmission, Distribution ABB Power Transmission 1 Feb., 1995 - 9 Mar., 1996.............................. AG176/94 1/2/95 75 3180
Transformer Division, Osborne Park Pty Limited, (Osborne Park)
Location (Enterprise Bargaining
Agreement 1994)

ABB Transmission and Distribution ABB Transmission and 9 May, 1996 - 10 Mar., 1998 ........................... AG122/96 13/5/96 76 1712
Limited, Distribution Transformers Distribution Limited,
Division, WA Operation (Enterprise Osborne Park
Bargaining Agreement 1996)

Abenra Construction/BLPPU and the Whole of State 19 Apr., 2001 - 1 Nov., 20012 ......................... AG66/2001 14/05/01 NP
CMETU Collective Agreement 2001

Ace Tilt/BLPPU and the CMETU Whole of State 10 Nov., 2000 - 1 Nov., 2002 .......................... AG263/00 24/11/00 80 5369
Collective Agreement 2000

Accent Nominees Pty Ltd Industrial Whole of State 8 Dec., 1997 .................................................... AG369/97 26/2/98 78 955
Agreement

Acclaim Constructions/BLPPU and the Whole of State 2 Mar., 2001 - 1 Nov., 2002............................. AG43/01 26/3/01 NP
CMETU Collective Agreement 2001
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Accredited Fire Services Industrial Whole of State 4 Apr., 1997 - 31 July, 1999............................. AG98/97 20/5/97 77 1395
Agreement

ACI Glass Packaging - Perth, Main- ACI Glass Packaging 1 July, 2001 - 30 June, 2003............................. AG181/01 11/10/01 NP
tenance Trades (Enterprise Bargaining) Canning Vale, Perth
Agreement 2001
(The terms of previous ACI Glass
... Agreements No. AG78/97 &
No. AG165/99 has been incorporated
into this Agreement.  For prior
details on the previous agreement
see Vol. 81, Part 2)

ACI Plastics Bentley Enterprise ACI Plastics Packaging, 22 July, 1993 - 21 July, 1994............................ AG32/93 2/8/93 73 2038
Bargaining Agreement 1993 37 Ewing Street, Bentley

ACI Plastics Packaging Bentley ACI Plastics Packaging 13 Nov., 2000 - 10 Nov., 2002......................... AG274/00 5/1/01 81 41
Enterprise Agreement 2000
(Replaces previous ACI Plastics ...
Agreement No. AG10/1999.  For prior
details, see Vol. 80, Part 2)

ACI Plastics Packaging Welshpool ACI Plastics Packaging, 20 May 1999 - 20 May 2001 ............................ AG12/99 20/5/99 79 1546
Enterprise Agreement 1998 Welshpool

Action Ceilings Industrial Agreement Action Ceilings Pty Ltd 12 Sept., 1995 - 31 July, 1997.......................... AG224/95 22/11/95 76 64

Activ Foundation Inc. (Enterprise Whole of State 6 April, 1993 - 6 Oct., 1993 ............................. AG5/93 19/4/93 73 1244
Agreement) 1993

Activ Foundation Inc (Enterprise Whole of State 6 Oct., 1993 - 6 Apr., 1994 .............................. AG67/93 22/11/93 73 3386
Agreement) 1994

Activ Foundation Inc Enterprise Whole of State 20 Jul., 1997 - 2 Oct. 1998............................... AG35/98 1/10/98 78 3959
Agreement 1997 No. 26/2000 (Australian Liquor, Hospitality and
(Replaces AG110/1995.    Miscellaneous Workers Union ceased to be party
See Vol 78, Part 1)   to the Agreement) .......................................... ... 7/1/00 80 191

No. 1407/2000 (Hospital Salaried Officers
  Association of Western Australia ceased to be
  party to the Agreement) ................................. ... 7/9/00 80 4351

Activ Foundation Supported Employees Whole of State 28 July, 1999 - 27 July, 2002............................ AG117/99 28/7/99 79 2115
Wages Agreement 1999
(Replaces Activ Foundation Disabled
Employees Wages Agreement 1995
No. AG117/1995)

Adap Installations Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG213/99 24/03/00 80 1011
CMETU Collective Agreement 1999
(Replaces previous Adap Installations ...
Agreements No. AG166/96 &
No. AG148/97. For prior details,
see Vol. 79, Part 2)

Advance Ceilings Industrial Agreement Redcroft Pty Ltd t/a 24 Nov., 1995 - 31 July, 1997 .......................... AG306/95 10/1/96 76 340
Advance Ceilings

Advance Drilling and Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG16/00 29/3/00 80 1017
Collective Agreement 1999
(Cancels previous Advance Drilling ...
Agreements No. AG322/1995 &
No. AG131/98. For prior details
see Vol.79 Part 2)

Advance Glass Industrial Agreement Advance Glass 15 Sept., 1995 - 31 Jan., 1997.......................... AG184/95 10/10/95 75 2955

Advert Bricklaying Contractors Advert Bricklaying 10 July, 1996 - 31 July, 1997............................ AG180/96 6/9/96 76 3836
Industrial Agreement Contractors

Advert Bricklaying Pty Ltd Industrial Advert Bricklaying Pty Ltd 1 Aug., 1995 - 31 July, 1997 ............................ AG59/95 18/5/95 75 1842
Agreement

Advert Bricklaying Industrial Agreement Whole of State 16 Dec., 1997 - 31 Oct., 1999 .......................... AG368/97 26/2/98 78 955

A. Goninan & Co Limited Bassendean A. Goninan & Co Limited 22 Feb., 2001 - 21 Feb., 2003........................... AG46/2001 2/4/01 NP
Enterprise Agreement Bassendean, WA
(Replaces previous A. Goninan ...
Agreement No. AG79/99. For prior
details, see Vol. 81, Part 2)

Air Drill Enterprise Agreement 2000 Norncott Pty Ltd 1 Jan., 2000 - 31 Dec., 2000............................. AG20/2000 29/3/00 80 1386
(Cancels previous Air Drill ... (Bayswater)
Agreements No. AG199/1994,
No. AG22/97 & No. AG22/98.
For prior details, see Vol. 79, Part 2)

Airductor/CFMEUW Collective Whole of State 12 Mar., 2002 - 1 Nov., 2002........................... AG43/02 11/4/02 NP
Agreement 2002

Airductor Industrial Agreement Whole of State 19 Dec., 1997 - 31 Oct., 1999 .......................... AG301/97 21/1/98 78 590

AKA Stage & Seating Industrial Whole of State 19 Nov., 1997 - 18 Nov., 1998......................... AG325/97 10/2/98 78 821
Agreement

Alan Croll Roofing Industrial Agreement Climaze Holdings Pty Ltd 24 Nov., 1995 - 31 July, 1995 .......................... AG304/95 10/01/96 76 341
t/a Alan Croll Roofing

Alco/BLPPU and the CMETU Collective State of WA 29 June, 2000 - 1 Nov., 2002 ........................... AG159/00 25/7/00 80 3180
Agreement 2000

Allbend Engineering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG96/00 19/5/00 80 2465
CMETU Collective Agreement 2000

Allcon Steel Construction Industrial Whole of State 1 Aug., 1997 - 31 July., 1999 ........................... AG141/97 21/8/97 77 2210
Agreement

Allcon Steel Construction/ BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG226/99 29/3/00 80 1021
the CMETU Collective Agreement 1999
(Cancels previous Allcon Steel ...
Agreements No. AG181/1995 &
No. AG242/97.  For prior
details, see Vol. 79 Part 2)
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Allect Services (Bentley, WA) Enterprise Allect Services 1 July, 2001 - 30 June, 2004............................. AG11/02 17/3/02 NP
Agreement 2001
(Replaces previous Allect ... Agreement
No. AG233/00.  For prior details, see
Vol. 81, Part 2)

All Personnel - TWU Enterprise Whole of State - 31 Dec., 2003 ................................................ AG241/01 22/2/02 NP
Bargaining Agreement 2001

Allstate Concrete/BLPPU and the Whole of State 10 Feb., 2000 - 1 Nov., 2002 ........................... AG24/00 18/4/00 80 1761
CMETU Collective Agreement 2000
(Cancels previous Allstate Concrete ...
Agreement No. AG93/99.  For prior
details, see Vol. 79, Part 2)

Allstate Landscape Contractors PL Whole of State 23 Feb., 1998 - 31 Oct., 1999 .......................... AG28/98 30/4/98 78 1615
Industrial Agreement

Allwest Ceilings Industrial Agreement Stillitano Nominees Pty 1 Sept., 1995 - 31 July, 1997............................ AG226/95 22/11/95 76 66
Ltd t/a Allwest Ceilings

Allwest Ceilings/BLPPU Collective Whole of State 26 May, 2000 - 1 Nov, 2002 ............................ AG216/00 19/02/01 NP
Agreement

Alpo Clad/CFMEUW Collective Whole of State 9 Apr., 2002 - 1 Nov., 2002 ............................. AG61/02 1/5/02 NP
Agreement 2002

Aluminium Fabrication Industry Throughout W.A. 1 Feb., 1988 - 31 Jan., 1989 ............................. AG21/88 15/12/88 69 1395
Traineeship Agreement

Aluminium Finishing Traineeship Whole of State 1 Aug., 1988 - 31 July, 1989 ............................ AG13/88 8/8/90 70 2171
Agreement

Amatek Ltd Enterprise Agreement 1996 Amatek Ltd Employees, at 24 Apr., 1996 - 21 May, 1998.......................... AG277/96 4/11/96 76 4489
Rocla Pipeline Products,
Kewdale

Amatek Limited Quarries, Kewdale Whole of State 19 Jan., 1998 - 1 Oct., 1999 ............................. AG344/97 3/3/98 78 823
(Enterprise Bargaining) Agreement 1997

Amatek Ltd Kewdale (Enterprise Kewdale Site 30 Sept., 1994 - 21 Feb., 1996 ......................... AG101/94 7/10/94 74 2330
Bargaining) Agreement 1994

AMCOR Beverage Cans, Canningvale, Canning Vale 1 March, 1999 - 28 Feb., 2001 ......................... AG104/99 26/8/99 79 2329
Operations Enterprise Bargaining
Agreement 1999/2001

AMEC Australia Pty Ltd Enterprise AMEC Australia Pty Ltd 1 Jan., 1996 - 31 Dec., 1997 ............................ AG199/96 8/8/96 76 3838
Agreement 1996 (AMEC)
(Replaces Matthew Hall (Western
Region) a division of Amec ...
Agreement No. AG21/95)

Amec Services Pty Ltd Alcoa Projects Amec Services Pty Ltd at 19 Feb., 2001 - 30 June, 2001 .......................... AG18/01 19/02/01 NP
Enterprise Bargaining Agreement Alcoa of Australia WA
2000 sites only

Amec Services Pty Ltd Alcoa Projects Amec Services Pty Ltd at 1 July, 2001 - 30 June, 2003............................. AG17/01 19/02/01 NP
Enterprise Bargaining Agreement Alcoa of Australia WA
2001 - 2003 sites only

Amec Services Pty Ltd Maintenance Amec Services Pty Ltd at 1 Mar., 1996 - 28 Feb., 1997............................ AG169/96 12/8/96 76 3843
Contracts Enterprise Bargaining Alcoa of Australia Pinjarra No. 868/2001 (Amec Services Pty Ltd ceased to be
Agreement 1996 And Wagerup Sites   party to the Agreement) ................................. ... 22/05/01 81 1385

Amec Services Pty Ltd Maintenance Amec Services Pty Ltd 1 Sept., 1995 - 31 Aug., 1996 .......................... AG290/95 15/2/95 76 67
Contracts Enterprise Bargaining at ALCOA of Australia No. 869/2001 (Amec Services Pty Ltd ceased to
Agreement 1995 Pinjarra and Wagerup sites   be party to the Agreement)............................. ... 22/05/01 81 1385

AMM Steel Fabricators/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG214/99 24/3/00 80 1027
CMETU Collective Agreement 1999
(Replaces Agreement No. AG177/1977)

Anderson Formrite Pty Ltd/CFMEUW Whole of State 22 Oct., 2001 - 1 Nov., 2003 ........................... AG213/01 20/11/01 NP
Collective Agreement 2001

Anglican Schools Commission Anglican Schools 25 Oct., 1995 - 30 June, 1997 .......................... AG257/95 25/10/95 75 2958
(Enterprise Bargaining) Agreement Commission (Inc)

Anglican Schools Commission Whole of State 10 Dec., 1999 - 31 Dec., 2001 ......................... AG186/99 16/12/99 80 36
Enterprise Agreement 1999
(Replaces previous Anglican Schools ...
Agreement No. AG186/99. For prior
details, see Vol. 79, Part 2)

ANI Bradken Perth Enterprise Whole of State 18 Apr., 1996 - 21 Apr., 1998.......................... AG146/97 24/6/96 77 868
Agreement 1996

ANI Bradken - Western Australia
Enterprise Bargaining Agreement 1998
No. AG18/99
(Replaced by Bradken - WA - Welshpool
... Agreement 2000 No. AG97/01.  For
prior details, see Vol. 81, Part 2)

ANI Products (Hoskins Division) ANI Products WA (Hoskins 18 May, 1994 - 1 Sept., 1996........................... AG45/94 5/9/94 74 2093
Enterprise Bargaining Agreement - Division), Bassendean
Internal Agreement No. 1 of 9 May 1994

ANI Products (Service Division) 170 Railway Parade 8 Mar., 1993 - 7 Mar., 1994............................. AG27/92 21/4/93 Not for
Enterprise Bargaining Agreement 1992 Bassendean ........................................................................ Publication

ANI Products (WA) Division Enterprise Whole of State 12 July, 1993 - 26 June, 1994........................... AG34/93 5/8/93 73 2039
Bargaining Consent Agreement 1993

ANI Wear Resistant Products Division Bassendean Operations 17 Aug., 1998 - 16 Aug., 2000......................... AG236/98 13/11/98 78 4562
Enterprise Bargaining Consent
Agreement 1998.  (Replaces AG219/96)

Answer Engineering/CFMEUW Whole of State 30 Jan., 2002 - 1 Nov., 2002 ............................ AG14/02 11/3/02 NP
Collective Agreement 2002
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Apprentices Fitting and Turning - Apprentices employed 5 May, 1976 - 4 May, 1977.............................. AG27/76 17/5/76 56 627
Minister for Agriculture by Minister for Agriculture

Aquila Earthmoving/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG215/99 24/3/00 80 1032
CMETU Collective Agreement 1999
(Replaces previous Aquila ... Agreement
No. AG73/99.  For prior details, see
Vol. 79, Part 2)

Argyle Diamond Enterprise Activity of Argyle 1 May, 1996 - 30 Apr., 1997............................ AG244/96 8/10/96 76 4155
Agreement 1996, The Diamonds Mines Pty Ltd
(Replaces No. AG73/94.  For prior sites north of 19th Parallel
.see Vol. 76, Part 2)

Argyle Diamonds Enterprise Whole of State 1 May., 1997 - 30 Apr., 1997........................... AG210/97 17/9/97 77 2562
Agreement 1997

Argyle Diamond Mine, Fluor Daniel Argyle Area - All work 17 Jan., 1997 - 16 Dec., 1998........................... AG342/66 17/1/97 77 326
Power & Maintenance Services, associated with Argyle
Maintenance Agreement, 1996 Diamond Mine

Argyle Diamond Mine, Fluor Daniel Whole of State 17 Jan., 1998 - 16 Jan., 1999............................ AG59/98 1/7/98 78 2630
Power & Maintenance Services,
Maintenance Agreement 1998

Arlow Insulation Industrial Agreement Whole of State 22 Feb., 1996 - 31 Jul., 1997............................ AG48/96 11/12/96 77 27

Arlow Insulation Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG161/97 17/9/97 77 2566

Arnott's Biscuits SDA - TWU Whole of State 16 Apr., 2002 - 30 June, 2003.......................... AG40/02 16/4/02 NP
Agreement 2001

Arrow Holdings Industrial Agreement Whole of State 1 June, 1999 - 31 Oct., 1999 ............................ AG101/99 2/8/99 79 2121

Arrow Holdings Kenwick Factory Whole of State 1 July, 1999 - 1 July, 2001 ............................... AG105/99 31/8/99 79 2332
Industrial Agreement

Art-Ceil/BLPPU Collective Whole of State 19 May, 2000 - 1 Nov, 2002 ............................ AG97/00 19/5/0 80 2471
Agreement 2000

Arthur Yates and Co Limited Canning Arthur Yates and Co 13 Sept., 1994 - 12 Sept., 1995........................ AG86/94 20/9/94 74 2334
Vale Western Australia Site Agreement Limited,Canning Vale Site

Association for the Blind of Western Association of Blind of 8 Aug., 1996 - 7 Aug., 1998............................. AG186/96 8/8/96 76 3850
Australia Enterprise Agreement 1996 Western Australia Inc

Association for the Blind of Western Whole of State 30 July, 2001 - 30 Apr., 2003........................... AG152/01 30/07/01 NP
Australia Salaried Officers' Enterprise
Agreement 2001
(Replaces previous Association for the
Blind ... Agreement 1999 No. AG62/99.
For prior details, see Vol. 81, Part 2)

Association for Christian Education Inc Whole of State 1 July, 2000 - 31 Dec., 2002 ............................ AG23/02 22/3/02 NP
(Enterprise Bargaining) Agreement 2001
(Replaces previous Association for
Christian ... Agreement No. AG265/98.
For prior details, see Vol. 81, Part 2)

Association of Independent Schools of Osborne Park 1 Jul., 1998 - 30 June 1999 .............................. AG105/98 30/9/98 78 3651
Western Australia Clerical Officers
(Enterprise Bargaining) Agreement 1998.

Associated Corrosion Control Industrial Whole of State 12 Mar., 1998 - 31 Oct., 1999.......................... AG375/97 7/4/98 78 1619

ASA Windows Pty Ltd Industrial Whole of State 26 Nov., 1997 - 31 Oct., 1999.......................... AG365/97 26/2/97 78 955
Agreement

A S Built Construction Industrial A S Built Constructions 19 Sept., 1995 - 31 July, 1997.......................... AG228/95 22/11/95 76 71
Agreement Pty Ltd

Atkins Carlyle Ltd (Belmont Warehouses) Atkins Carlyle Ltd Ware- 22 June, 1995 - 30 June, 1996.......................... AG89/95 4/7/95 75 2128
Enterprise Agreement 1995 houses ,Belmont excluding

trade sales counter staff

Atlas Copco Australia Pty Limited Welshpool WA 1 July, 1999 - 30 June 2001.............................. AG166/91 26/11/99 79 3582
Perth WA Enterprise Agreement 1999

Ausform Constructions/BLPPU and the Whole of State 16 Feb., 2001 - 1 Nov., 2002 ........................... AG20/01 27/03/01 NP
CMETU Collective Agreement 2001

Ausform Construction Industrial Whole of State 8 June, 1999 - 31 Oct., 1999 ............................ AG103/99 31/8/99 79 2334
Agreement

Aussie Flooring Pty Ltd Industrial Whole of State 2 Mar, 1999 - 31 Oct, 1999.............................. AG27/99 31/3/99 79 985
Agreement

Austotel Management Clerical Whole of State 18 Apr., 1994 - 31 Dec., 1994.......................... AG73/93 18/4/94 74 1248
Employees (TASK) Agreement 1994

Australasian Piling Company/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG147/00 19/6/00 80 2871
the CMETU Collective Agreement 2000

Australasian Piling Company/CFMEUW Whole of State 15 Nov., 2001 - 1 Nov., 2004 .......................... AG235/01 7/12/01 NP
Collective Agreement 2001

Australian Fine China Enterprise Whole of State 1 Feb, 1999 - 31 Jan, 2002 ............................... AG281/98 29/1/99 79 397
Agreement 1998 No. 284/2002 (Federated Brick, Tile and Pottery

  Industrial Union ceased to be party to the
  Agreement) .................................................... ... 21/03/02 82 455

Australian Fire Doors/BLPPU and Whole of State 18 Feb., 2000 - 1 Nov., 2002 ........................... AG27/00 18/4/00 80 1767
the CMETU Collective Agreement 2000.
(Replaces previous Australian Fire ...
Agreement No. AG366/97.  For prior
details, see Vol. 79, Part 2)

Australian Glass Manufacturers Co. Establishment of Australian 8 April, 1993 - 8 Oct., 1994 ............................. AG10/93 19/4/93 73 1245
Perth, Maintenance Trades (Enterprise Glass Manufacturers
Bargaining) Agreement 1993 Company - Perth

Australian Glass Manufacturers Co. Australian Glass Manufac- 1 Nov., 1994 - 30 Oct., 1996 ........................... C470/94 8/12/94 75 162
Perth, Maintenance Trades (Enterprise turers Co. Perth
Bargaining)Agreement 1994
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Australian Labor Party (WA Branch) Australian Labor Party 1 July, 1999 - 30 June, 2001............................. AG101/00 30/6/00 80 2868
Enterprise Bargaining Agreement 1999 (WA Branch)

Australian Poultry Limited (Osborne Park) Australian Poultry Limited, 4 July, 1994 - 3 July, 1995 ............................... AG70/94 12/8/94 74 2104
Enterprise Bargaining Agreement 1994 Osborne Park

Australian Red Cross Blood Service Whole of State 1 Aug., 2001 - 30 June, 2004 ........................... AG153/01 1/8/01 NP
Western Australia AMA Medical
Practitioners Enterprise Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG286/98.  For
prior details, see Vol. 81, Part 2)

Australian Red Cross Blood Service - Whole of State 31 July, 2001 - 30 June 2004............................ AG124/01 31/7/01 NP
Western Australia (ASU) Enterprise
Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG128/00.  For prior
details, see Vol. 81, Part 2)

Australian Red Cross Blood Service - Whole of State 31 July, 2001 - 30 June, 2004........................... AG125/01 31/7/01 NP
Western Australia (ARCBS-WA),
Hospital Salaried Officers' Association
(HSOA) Enterprise Agreement 2001
(Replaces previous Australian Red Cross
... Agreement No. AG117/00.  For prior
details, see Vol. 81, Part 2)

Australian Red Cross (Western Australian Red Cross 18 Nov., 1996 - 17 Nov., 1998 ........................ AG83/97 12/6/97 77 1665
Australian Division) Headquarters (Western Australian Division)
Enterprise Agreement 1996 East Perth, 110 Goderich St

East Perth

Australian Wool Handlers (Albany) 1, Woolstores Place, 1 July, 1998 - 30 June 2001.............................. AG240/00 10/11/00 80 5374
Enterprise Agreement 2000 Albany
(Cancels previous Albany Wool stores
... Agreement No. AG263/1996)

Australian Wool Handlers (Spearwood) Whole of State 1 July, 1998 - 30 June 2001.............................. AG145/00 15/6/00 80 2875
Enterprise Agreement, 1998
(Replaces the following Agreements:
Wesfarmers Wool ... No. AG6/94;
No. AG136/96; & No. AG245/96.
Elders Limited (Spearwood ...)
No. AG122/94; No. AG235/95; &
No. AG332/96 and Wooldumpers
Australia ... No. AG297/95 &
No. AG57/97)

Auswest Constructions/BLPPU and the Whole of State 4 Oct., 2001 - 1 Nov., 2002 ............................. AG197/01 26/10/01 NP
CMETU Collective Agreement 2001

Automotive Dismantler Youth Whole of State 7 June, 1990 - 6 June, 1991.............................. AG3/90 7/6/90 70 2173
Traineeship Agreement

AVP Constructions/CFMEUW Whole of State 7 Mar., 2002 - 1 Nov., 2002............................. AG37/02 5/4/02 NP
Collective Agreement 2001

AW Bricklaying/BLPPU and the Whole of State 19 July, 2001 - 1 Nov., 2002............................ AG155/01 9/8/01 NP
CMETU Collective Agreement
(Replaces previous AW Bricklaying
... Agreements No. AG60/95 and
No. AG192/97.  For prior details,
see Vol. 81, Part 2)

AWU Jobskills "K" Newgrowth "K" Newgrowth Employees 4 Jan., 1995 - 3 Jan., 1997................................ AG2/95 27/6/95 75 2133
Agreement 1995 Under Jobskills Programme

AWU Jobskills Perth ITEC Pty Ltd and Trainees at ITEC Pty Ltd 25 Aug., 1994 - 24 Aug., 1996......................... AG54/94 1/12/94 74 2939
Centre Care Skillshare Agreement 1994 and Centrecare Skills

Training Centre

AWU Jobskills Trainee Agreement 1995 Jobskill Trainees of  the 9 Nov., 1995 - 8 Nov., 1997 ............................ AG256/95 30/11/95 75 3180
Royal Western Australian
Bowling Association Inc

AWU Jobskills Trainee Albany Albany Development 25 Aug., 1994 - 24 Aug., 1996......................... AG76/94 13/12/94 75 78
Employment Development Committee Committee Inc Employees
Inc Agreement 1994 Under Jobskills Programme

AWU Jobskills Trainee Group Training Trainees at Group Training 18 Nov., 1994 - 17 Nov., 1996 ........................ AG56/94 2/12/94 74 2940
South West (Inc) Agreement 1994 South West (Inc)

AWU Jobskills Trainee Life Be In Jobskills Trainees of Life 25 Aug., 1994 - 24 Aug., 1996......................... AG49/94 21/9/94 74 2342
It Agreement 1994 Be In It

AVP CONSTRUCTIONS/CFMEUW Whole of State 7 Mar., 2002 - 1 Nov., 2002............................. AG37/02 5/4/02 NP
Collective Agreement 2001

BACHY/BLPPU & CMETU Whole of State 25 Oct., 2001 - 1 Nov., 2002 ........................... AG208/01 20/11/01 NP
INDUSTRIAL AGREEMENT 2001
(Replaces previous Bachy ...
Agreement 1997 No. AG359/97.
For prior details, see Vol. 81, Part 2)

B & I Maintenance/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG127/00 2/6/00 80 2493
CMETU Collective Agreement 2000

B & L Formwork Industrial Agreement Bertolini & Ladner Pty Ltd 6 Dec., 1995 - 31 July, 1997 ............................ AG 316/95 10/01/96 76 343
t/a B & L Formwork

B & N Upton/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG211/00 11/9/00 80 4655
Collective Agreement 2000

B & R Paving Industrial Agreement Carbone B & E and Serafino 6 June, 1996 - 31 July, 1997............................. AG126/96 10/6/96 76 1718
S & R t/a B & R Paving

Bains Harding Industries Asbestos Bains Harding Industry 11 Nov., 1994 - 10 Nov., 1996 ........................ AG137/94 11/11/94 74 2941
Eradication Industrial Agreement Pty Ltd.

Bains Harding Industries (Manufac- Manufacturing Division 18 Aug., 1999 - 17 Aug., 2001......................... AG113/99 18/8/99 79 2338
turing Division) Enterprise Bargaining Bains Harding
Agreement.  (Replaces AG89/97)
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Bains Harding Industries (South West South West Division Section 5 Dec., 1994 - 4 Dec., 1995 ............................. AG67/95 8/5/95 75 1845
Division) Enterprise Bargaining of Bains Harding Industries
Agreement Pty Ltd

Bains Harding Industries (South West South West Division 9 May, 1996 - 8 May., 1998............................. AG201/96 16/8/96 76 3851
Division) Enterprise Bargaining Section of Bains Harding
Agreement

Bains Harding Industries (Alcoa Kwinana Alumina 9 May, 1998 - 9 March, 2000........................... AG169/98 15/10/98 78 3979
Kwinana) Enterprise Bargaining Refinery
Agreement 1998

Bains Harding Industries (Alcoa Wagerup Refinery Site 9 May, 1998 - 9 March, 2000........................... AG167/98 15/10/98 78 3981
Wagerup) Enterprise Bargaining
Agreement 1998

Bains Harding Industries (Wesfarmers Kwinana Site 9 May, 1998 - 9 March, 2000........................... AG168/98 15/10/98 78 3983
CSBP) Enterprise Bargaining
Agreement 1998

Bains Harding Industries (Western Kwinana Site 9 May, 1998 - 9 March, 2000........................... AG170/98 15/10/98 78 3986
Power - Kwinana) Enterprise
Bargaining Agreement 1998

Bains Harding Industries (Western Muja Site 9 May, 1998 - 9 March, 2000........................... AG166/98 15/10/98 78 3988
Power-Muja) Enterprise Bargaining
Agreement 1998

Bains Harding Industries (Worsley Worsley Alumina 9 May, 1998 - 9 March, 2000........................... AG165/98 15/10/98 78 3990
Alumina) Enterprise Bargaining
Agreement 1998 Refinery Site

Bakers Bun Hot Bread Kitchens Area occupied by Bakers 24 Feb., 1976 - 23 Feb., 1977........................... AG19/76 9/4/76 56 574
Agreement Bun Hot Bread Kitchens

Bakewell Morley Casual Employees Whole of State 1 July, 1997 - 30 June, 1998............................. AG184/97 11/12/97 78 339
Agreement 1997

Barney Mac Plastering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG208/00 11/9/00 80 4649
CMETU Collective Agreement 2000
(Replaces and Cancels previous Barney
Mac... Agreement No. AG90/1999.
For prior details, see Vol. 80, Part 1)

Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd, 1 July, 2000 - 30 Oct., 2001 ............................. AG35/01 27/3/01 NP
Division) Certified Agreement 2000 WA

Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd, 1 Nov., 2001 - 30 Nov., 2004 .......................... AG75/02 10/6/02 NP
Division) Certified Agreement 2002 WA

Bayley's Electrical Services Industrial Bayley's Electrical Services 11 Nov., 1994 - 31 July, 1995. ......................... AG136/94 11/11/94 74 2943
Agreement

Bayley's Electrical Services Industrial Ron Bayley  t/a Bayleys 31 Oct., 1995 - 31 July 1997 ............................ AG 289/95 7/12/95 76 74
Agreement Electrical Service

Beaufort College Enterprise Bargaining Whole of State 28 Jan., 1998 - 31 Dec., 1999........................... AG58/98 22/4/98 78 1622
Agreement 1998

Bedrock Limestone Co. Industrial Bedrock Limestone Co. 31 Aug., 1996 - 31 July, 1997 .......................... AG152/96 16/9/96 76 3854
Agreement

Bedrock Limestone Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999 ......................... AG193/97 1/10/97 77 2573

Beehive Montessori School (Enterprise Whole of State 1 Jan., 2001 - 31 Dec., 2003............................. AG37/01 3/5/01 NP
Bargaining) Agreement 2001
(Replaces previous Beehive Montessori
... Agreement No. AG192/00.  For
prior details, see Vol. 81, Part 2)

Bells Thermalag & Industrial Services Bells Thermalag & Industrial 8 Dec., 1995 - 8 Dec., 1997 ............................. AG324/95 24/6/96 76 2159
Asbestos Eradication Industrial Services Pty Ltd
Agreement

BELPILE/CFMEUW Collective Whole of State 11 Dec., 2001 - 1 Nov., 2002........................... AG253/01 9/1/02 NP
Agreement 2001

Belpile Piling Industrial Agreement Belpile 1992 Pty Ltd 29 Nov., 1994 - 28 Nov., 1996......................... AG182/94 29/12/94 75 79

Beltreco Limited (North West) Enterprise Whole of State 8 Oct., 1997 - 30 June., 1999 ........................... AG270/97 5/11/97 77 2877
Bargaining Agreement 1997

Beltreco North West Operations Whole of State 28 Feb., 2001 - 30 June, 2003 .......................... AG270/00 28/02/01 NP
Enterprise Bargaining Agreement 2000

Beltreco Ltd (WA) Malaga Operations Malaga 1 Oct., 1999 - 30 Sept., 2001 ........................... AG178/99 17/12/99 80 39
Enterprise Agreement 1999

Bentley Crane Hire/BLPPU & CMETU Whole of State 25 Oct., 2001 - 1 July, 2003 ............................. AG209/01 20/11/01 NP
Collective Agreement 2001

Berkley Challenge Industrial Agreement Berkley Challenge Pty Ltd 19 Oct., 1994 - 21 July, 1995 ........................... AG127/94 4/11/94 74 2648

Bernini Stone and Tiles Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG224/97 30/4/98 78 1625
Agreement

Berri Ltd (Balcatta Plant) Enterprise Berri Ltd 1 Aug., 2000 - 1 Aug., 2002............................. AG188/00 8/9/00 80 4060
Agreement 2000 7 Ledgar Road, Balcatta
(Replaces previous Berri Ltd ...
Agreement No. AG19/99.  For prior
details,  see Vol. 80, Part 1)

Berrivale Orchards Ltd Enterprise Ledger Road, 2 Jun., 1997 - 1 Jun., 1998 ............................... AG274/97 13/1/98 78 599
Agreement 1997 Balcatta WA

Best Yet Builders Cleans Industrial Whole of State 28 Oct, 1998 - 31 Oct 1999.............................. AG241/98 17/12/98 79 113
Agreement

Bethesda Hospital (HSOA) Adminis- Whole of State 16 Mar., 2001 - 31 Dec., 2002 ......................... AG32/01 16/2/01 NP
trative Staff Agreement 2001
(Replaces previous Bethesda Hospital
... Agreement No. AG38/99. For prior
details, see Vol. 81, Part 2)
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Beton Contractors Industrial Agreement Beton Contractors Pty Ltd 23 Aug., 1995 - 31 July, 1997 .......................... AG153/95 10/10/95 75 2960

BHP Building Products - Myaree Whole of State 1 Jan., 1995 - 28 Feb 1997 ............................... AG3/96 14/2/96 77 874
Performance Payments Scheme
Agreement 1995
(Superseded by AG84/97)

BHP Building Products Myaree BHP Building Products, 1 Jan., 2000 - 31 Aug., 2001 ............................ AG140/00 3/7/00 80 2889
Enterprise Agreement 2000/2001 Myaree
(Replaces and Cancels previous BHP
Building ... Agreement No. AG129/99.
For prior details,  see Vol. 80, Part 1)

BHP Building Products Osborne Park BHP Building Products 1 Jan., 2000 - 31 Aug., 2001 ............................ AG111/00 23/5/00 80 2490
Enterprise Agreement 2000/2001 14 Howe Street,
(Cancels previous BHP Building ... Osborne Park
Agreement No.AG114/99.  For prior
details, see Vol. 79, Part 2)

BHP Cadjebut Enterprise Bargaining Cadjebut in the Kimberly 19 Aug., 1993 - 19 Feb., 1996.......................... AG36/93 24/8/93 73 2375
Agreement 1993 Region of W.A. or Completion

BHP Direct Reduced Iron Pty Limited Whole of State 20 Aug., 1997 - 19 Aug., 2000......................... AG294/96 5/9/97 77 2213
HBI - Port Hedland Operation
Industrial Agreement 1996

BHP Direct Reduced Iron Pty Limited HBI - Port Hedland 7 Sept., 2000 - 6 Sept., 2003............................ AG193/00 7/9/00 80 4068
HBI - Port Hedland Operations Operation, WA
Industrial Agreement 2000

BHP Iron Ore Enterprise Bargaining Iron Ore Production and 14 July, 1993 - 13 July, 1995............................ C314/93 14/7/93 73 2487
Agreement Processing operations of No. 1482/2001 (BHP Iron Ore Pty Ltd ceased

previously operated by   to be party to the Agreement)......................... ... 14/8/01 81 2562
Mt Newman Pty Ltd
between 18th and 26th
parallel of South Latitude

BHP Iron Ore Enterprise Bargaining All Employees employed 25 Nov., 1997 - 24 Nov., 1999 ........................ AG333/97 13/1/98 78 601
Agreement 1997 by BHP Iron Ore Pty Ltd No. 1481/2001 (BHP Iron Ore Pty Ltd ceased

  to be party to the Agreement) ........................ ... 14/8/01 81 2562

BHP Iron Ore (Goldsworthy) Pty Ltd Iron Ore Production and 25 June, 1994................................................... C228/94 22/6/94 74 1967
Enterprise Bargaining Agreement Processing Industry No. 1483/2001 (BHP Iron Ore Pty Ltd ceased

Operations of Hamersley   to be party to the Agreement)......................... ... 14/8/01 81 2562
Iron Pty Ltd between
18th  and 26th parallel of
South Latitude

BHP Iron Ore Pty Ltd Driver Only Mt Newman 21 April, 1999 - 20 April, 2001 ........................ AG67/99 21/4/99 80 1771
Operation Agreement 1999 No. 1480/2001 (BHP Iron Ore Pty Ltd ceased

  to be party to the Agreement)......................... ... 14/8/01 81 2562

BHP Steel Lysaght Western Australian Norma Road and McCoy 1 May, 2002 - 30 June, 2004............................ AG74/02 10/6/02 NP
Enterprise Agreement 2002 Street, Myaree and 14 Howe

Street, Osborne Park

BHP Steel-Rod & Bar Products - BHP Rod and Bar Products 25 Nov., 1993 - 24 Nov., 1995 ........................ AG45/93 25/11/93 73 3388
Kwinana Works - Steel Industry Division Kwinana Works
Enterprise Bargaining Agreement 1993

B.H.P. Transport-Kwinana Enterprise Bulk Handling and Rail 23 Sept., 1993 - 21 April, 1995 ........................ AG55/93 29/9/93 73 2680
Bargaining Agreement, 1993 Terminal Operations of BHP

Transport Kwinana

B.H.P. Transport Kwinana Enterprise Bulk Materials Handling, 27 Nov., 1995 - 21 April, 1997 ........................ AG 285/95 3/1/96 76 75
Bargaining Agreement, 1995 Kwinana Rail Terminal and

Vehicle Maintenance
Operations

BHP Transport Pty Ltd Kwinana Bulk BHP Transport Pty Ltd 16 Feb, 1998 - 16 Aug 1999............................. AG83/98 15/2/99 79 724
Materials Handling Enterprise Kwinana
Bargaining Agreement 1998

BHP Transport Pty Ltd Kwinana BHP Transport Pty Ltd 16 Feb, 1998 - 16 Aug, 2000............................ AG25/98 19/3/99 79 1001
Logistics Enterprise Agreement 1998 Kwinana Logistics

BHP Western Australian Service BHPSTEEL Limited 3 Mar., 2002 - 1 June, 2004 ............................. AG70/02 31/5/02 NP
Centre Enterprise Bargaining Myaree
Agreement 2002/2004
(Cancels & Supersedes previous BHP
Western Australian ... Agreement
No. AG136/00.  For prior details,
see Vol. 81, Part 2)

Bibra Lake Fabrication Workshop Bulkwest Engineering 1 Nov., 2001 - 30 Oct., 2003 ........................... AG29/02 5/4/02 NP
Enterprise Agreement 2001 Pty Ltd

Bill Stevens Applied Applicators Bill Stevens Applied 8 Sept., 1995 - 31 July, 1997............................ AG158/95 10/10/95 75 2962
Industrial Agreement Applicators Pty Ltd

Bill Stevens Plasterworld Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG10/98 25/3/98 78 1144
Agreement

Binder (WA) Enterprise Bargaining Whole of State 4 Dec., 1997 - 3 Dec., 1998 ............................. AG12/98 5/3/98 78 825
Agreement 1998

Binder (WA) Enterprise Bargaining Whole of State 1 June, 1999 - 31 May, 2001............................ AG115/99 30/8/99 79 2345
Agreement 1999

Bindoon Tiling Industrial Agreement Garry Dunk t/a Bindoon 7 Sept., 1995 - 31 July, 1997............................ AG215/95 7/12/95 76 79
Tiling

Biokovo Painting/BLPPU and the Whole of State 11 Dec., 2001 - 1 Nov., 2002........................... AG255/01 09/01/02 NP
CMETU Collective Agreement 2001

Bisschops Industries Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG339/97 2/6/98 78 1989
Agreement

B Kernaghan & Co Domestic and Whole of State 7 Feb., 1996 - 31 July, 1997............................. AG54/96 11/12/96 77 29
Minor Industrial Agreement
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B Kernaghan & Co Industrial Whole of State 4 Apr., 1995 - 31 July, 1996............................. AG52/95 19/4/95 75 1527
Agreement

B Kernaghan & Co Industrial Whole of State 13 Sept., 1995 - 31 July, 1997.......................... AG220/95 22/11/95 76 80
Agreement

B Kernaghan & Co Industrial Whole of State 12 Dec., 1996 - 31 July, 1997........................... AG27/96 6/12/96 76 4901
Agreement

B Kernaghan & Co Subiaco Subiaco Grandstand Commencement - Completion .......................... AG53/95 16/5/95 75 1845
Grandstand Construction Project Construction Project
Agreement 1994

BKM Construction Tilt- Up Brendan Maine t/a BKM 21 Dec., 1994 - 31 July, 1995........................... AG196/94 29/12/94 75 81
Industrial Agreement Construction and

Employees engaged in the
Manufacturing and cons-
truction of tilt up panels

Blackbeard and Co Industrial Whole of State 27 Nov., 1996 - 31 July., 1997 ......................... AG298/96 27/11/96 77 337
Agreement

Blackadder Construction Services Whole of State 20 Nov., 1996 - 19 Nov., 1998......................... AG281/96 20/11/96 77 334
(Australia) A.C.N. 075 296 883
Scaffolding Industrial Agreement

Blackadder Formwork/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG191/99 21/2/00 80 468
CMETU Collective Agreement 1999.
(Cancels previous Blackadder ...
Agreement No. AG37/99. For prior
details, see Vol. 79, Part 2)

Blackadder Scaffolding Services/ Whole of State 1 Nov, 1999 - 1 Nov, 2002 .............................. AG204/99 24/3/00 80 1038
BLPPU Collective Agreement 1999.
(Replaces previous Blackadder Scaf-
folding ... Agreement No. AG232/98.
For prior details, see Vol. 79, Part 2)

Blowflex Moulding PTY. LTD, Blowflex Moulding 15 June, 2001 - 15 June, 2004.......................... AG249/01 12/3/02 NP
Western Australian Enterprise
Bargaining Agreement 2001
(Cancels previous Blowflex Moulding
... Agreement No. AG160/00.  For
prior details, see Vol. 81, Part 2)

Blue Steel/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2001........................... AG176/01 17/09/01 NP
Collective Agreement 2001

Bluestream Commercial Industrial Whole of State 19 May, 1999 - 31 Oct., 1999 .......................... AG88/99 22/7/99 79 2133
Agreement

BMB Scaffold Industrial Agreement Ben Cant t/a BMB Scaffold 26 Oct., 1995 - 31 July, 1997 ........................... AG276/95 7/12/95 76 82

Bob Edward's & Co Industrial Bod Edward's & Co 1 Aug., 1995 - 31 July, 1997 ............................ AG61/95 18/5/95 75 1848
Agreement

Bobrik/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG106/00 19/5/00 80 2499
Collective Agreement 2000
(Cancels previous Bobrik ...
Agreements No. AG46/1995 &
No. AG 204/97.  For prior details,
see Vol. 79, Part 2)

Bobrick Constructions Bricklaying Bobrick Constructions 1 Aug., 1995 - 31 July, 1997 ............................ AG127/95 7/9/95 75 2725
Industrial Agreement Pty Ltd

BOC Gases Australia Limited Perth BOC Gases Australia 1 Jan., 2002 - 30 June, 2004............................. AG69/02 7/6/02 NP
Operations Centre (Canning Vale) Limited
Agreement (2002)
(Replaces & Cancels previous BOC
Gases ... Agreement No. AG158/99.
For prior details, see Vol. 81, Part 2)

Boddington Pine Operations Bunnings Boddington 16 Sept., 1991 - 15 Sept., 1993........................ AG2/91 17/9/91 71 2510
Agreement Pine Operations

BOLDLINE BRICKLAYING/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002........................... AG49/02 11/4/02 NP
Collective Agreement 2001

Boral Building Services Industrial Boral Building 15 Dec., 1995 - 31 July, 1995........................... AG200/94 30/1/95 75 562
Agreement Services Pty Ltd

Boral Castings Pty Ltd - Perth Establishment of Boral 8 April, 1993 - 8 Oct., 1993 ............................. AG17/93 19/4/93 73 1249
Works - Enterprise Agreement 1993 Castings Pty Ltd, Adams

Drive, Welshpool

Boral Formwork & Scaffolding Boral Formwork & 1 May, 2000 - 1 May, 2003.............................. AG91/01 25/06/01 NP
Western Australian Yard In Scaffolding Pty Ltd
Agreement

Boral Quarries (Enterprise Bargaining) Boral Quarries, 21 Nov., 1994 - 20 Nov., 1996......................... AG139/94 21/11/94 75 83
Consent Agreement, 1994 Orange Grove

Boral Resources (WA) Ltd (Trading Whole of State 4 Nov., 1999 - 17 Feb., 2001 ........................... AG94/99 4/11/99 79 3207
As Boral Quarries) Enterprise
Bargaining Agreement, 1997
(Cancels No. AG271/97)

Boral Transport Mechanics Enterprise Whole of State 27 Aug, 1998 - 27 Feb, 2001............................ AG262/98 18/1/99 79 404
Bargaining Agreement 1998

Boskovski Brick and Wall Paving Whole of State 8 Mar., 1996 - 31 July., 1997 ........................... AG53/96 8/3/96 77 41
Pty Ltd Industrial Agreement

Boskovski Bricklaying/BLPPU and the Whole of State 23 Mar., 2001 - 1 Nov., 2002........................... AG56/01 3/03/01 NP
CMETU Collective Agreement 2001
(Replaces previous Boskovski ...
Agreement No. AG212/91.  For prior
details, see Vol. 81, Part 2)

Bosnafix/BLPPU and the CMETU Whole of State 28 Feb., 2001 - 1 Nov., 2002 ........................... AG41/2001 26/3/01 NP
Collective Agreement 2001

Bovis Industrial Agreement Whole of State 4 May, 1999 - 31 Oct., 1999 ............................ AG80/99 17/6/99 79 1913
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Bovis Lend Lease Pty Ltd Whole of State 23 Mar., 2001 - 31 Oct., 2002.......................... AG55/01 3/3/01 NP
Industrial Agreement

BP Refinery Kwinana CMETU BP Oil Kwinana 1 Jan., 1996 - 31 Dec., 1996 ............................ AG85/96 24/5/96 76 1720
Employees Agreement 1996

BP Refinery Kwinana Pty Ltd Site Members of Union 16 Jan., 1994 - 31 Dec., 1995........................... AG7/95 10/3/95 75 1529
Agreement 1994 engaged by BP Oil

Kwinana in its Operations
Area, Kwinana

BP Refinery - Kwinana VDU 2 Kwinana BP Refinery 24 Nov., 1998 - Practical completion of the project AG117/98 24/11/98
78 4566

Stage 1Upgrade - Project
Agreement 1998

Brad Brick Bricklaying Industrial Delkey Holdings Pty 15 Sept., 1995 - 31 July, 1997.......................... AG182/95 10/10/95 75 2963
Agreement Ltd t/a Brad Brick

Bradken Perth, Western Australian Bradken Perth 12 Dec., 1995 - 10 Mar., 1996 ......................... AG330/95 31/1/96 77 1136
(Enterprise Bargaining)
Agreement 1995

Bradken Perth Western Australian Establishment of Bradken 8 April, 1993 - 8 Oct., 1993 ............................. AG16/93 19/4/93 73 1252
Machine-Shop (Enterprise Perth Machineshop
Bargaining) Agreement 1993

Bradken Perth, Western Australia Bradken Perth 16 Nov., 1993 - 8 Apr., 1994 ........................... AG69/93 10/12/93 74 70
Machine-Shop (Enterprise Machineshop
Bargaining) Agreement

Bradken - Western Australia - Welshpool Whole of State 9 Sept., 2000 - 8 Sept., 2002............................ AG97/01 27/6/01 NP
Enterprise Bargaining Agreement 2000
(Replaces previous Bradken Perth,
... Agreements No. AG25/93 &
No. AG80/94 and ANI Bradken
... Agreement No. AG18/99.  For
prior details, see Vol. 81, Part 2)

Brady's Building Products (Enterprise) Whole of State 10 Mar., 2000 - 31 Oct., 2002.......................... AG181/99 10/3/00 80 1387
Bargaining Agreement 1999

Brady's Building Products Industrial Whole of State 19 June., 1997 - 31 Dec., 1997......................... AG94/97 8/7/97 77 1901
Agreement

Brady's Building Products Industrial Whole of State 13 Aug., 1998 - 31 Dec., 2000 ......................... AG161/98 12/10/98 78 3993
Agreement

Brambles Western Australia - Placer Placer (Granny Smith) 6 Dec., 1996 - 5 Dec., 1998 ............................. AG330/96 6/3/97 77 629
(Granny Smith) Operation Gold Operation of Brambles
Mining and Processing Agreement 1996 Western Australia

Breadcarters (Metropolitan and Radius of 28 miles from 10 Jan., 1967 - 9 Feb., 1967 ............................. AG1/67 13/1/67 46 1353
Collie) Supplementary Agreement G.P.O.Perth and radius
(See Award 35/1963) of 5 miles from G.P.O.

Collie

Bregma Industrial Agreement Bregma Pty Ltd 11 Nov., 1994 - 31 July, 1995 .......................... AG135/94 11/11/94 74 2944

Bregma Industrial Agreement Bregma Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG147/95 10/10/95 75 2964

Bregma Formwork Industrial Whole of State 30 Sept., 1998 - 31 Oct., 1999 ......................... AG226/98 24/11/98 78 4568
Agreement

Brewery Craftsmen Agreement, 1979 Whole of State 7 Oct., 1979 - 7 Oct., 1980 .............................. C368A/79 27/9/79 59 1432

Brewery Engine Drivers and Firemen Workers engaged in the 7 Oct., 1979 - 6 Oct., 1980 .............................. C368B/79 7/10/79 59 1438
Agreement 1979 Canning Vale Brewery

Brick Work Pty Ltd Industrial Brick Work Pty Ltd 1 Aug., 1995 - 31 July, 1997 ............................ AG95/95 6/7/95 75 2134
Agreement

Brick Work Industrial Agreement Brick Work Pty Ltd 20 Mar.., 1996 - 31 July, 1997 ......................... AG302/95 20/3/96 76 946

Bridge House - Salvation Army Bridge House 29 May, 2002 - 28 May, 2003 .......................... AG64/02 29/5/02 NP
Agreement 2002 Salvation Army
(Replaces & Cancels previous Bridge
House ... Agreement No. AG242/00.
For prior details, see Vol. 81, Part 2)

Brightwater Care Group Incorporated Whole of State 30 May, 2000 - 31 Jan., 2002........................... AG108/00 30/5/00 80 2505
Hospital Salaried Officers Enterprise
Agreement 2000
(Replaces and Cancels previous
Brightwater Care ... Agreement
No. AG78/99. For prior details,
see Vol. 79, Part 2)

Brinkworth Drainage Contractors Brinkworth Drainage 28 Mar., 1996 - 31 Aug., 1997......................... AG98/96 8/5/96 76 1733
Industrial Agreement Contractors

Bristile Clay Tiles Enterprise Establishment of Bristile 26 July, 1993 - 25 July, 1994............................ AG33/93 11/8/93 73 2380
Agreement 1993 Clay Tiles, Harper

Street, Caversham

Bristile Clay Tiles Enterprise Bristile Ltd as Manager 22 Oct., 1995 - 22 Oct., 1997 .......................... AG287/95 24/6/96 76 2161
Agreement 1995 for Bristile Clay Tiles

Caversham

Bristile Clay Tiles Maintenance Establishment of Bristile 23 Sept., 1994 - 22 Sept., 1995........................ AG102/94 23/9/94 74 2343
Enterprise Agreement 1994 Clay Tiles, Harper

Street, Caversham

Bristile Clay Tiles Production Bristile Clay Tiles 15 Nov., 1994 - 14 Nov., 1995 ........................ AG130/94 15/11/94 74 2945
Enterprise Agreement 1994 Cavisham

Britt Bricklaying Industrial Agreement Britt Bricklaying 1 Aug., 1995 - 31 July, 1997 ............................ AG62/95 18/5/95 75 1849

Broad Construction Services Pty Ltd/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG74/01 31/05/01 NP
BLPPU and the CMETU Collective
Agreement
(Replaces previous Broad Construc-
tion ... Agreement No. AG195/94.
For prior details, see Vol. 81, Part 2)
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Brownbuilt Metalux Enterprise Brownbuilt Metalux 18 May, 1994 - 30 June, 1995 .......................... AG34/94 18/5/94 74 1510
Bargaining Agreement

Brownbuilt Pty Ltd, Osborne Park Brownbuilt Metalux 21 Nov., 2001 - 21 Nov., 2002......................... AG268/01 15/2/02 NP
WA Agreement 2001 Industries, 25 Guthrie Street,
(Replaces previous Brownbuilt Pty Ltd Osborne Park, WA
... Agreements No. AG159/99 &
No. AG291/00.  For prior details, see
Vol. 81, Part 2)

Brownbuilt Metalux Industries Whole of State 30 June, 1998 - 30 June, 1999.......................... AG225/98 20/11/98 78 4572
Redundancy Agreement 1998-99

Brownes Dairy North Perth Brownes Dairy, 11 Nov., 1994 - 11 Nov., 1996......................... AG193/94 23/2/95 75 564
Clerical (Enterprise Bargaining) North Perth
Agreement 1994

Brownes Dairy North Perth (Enter- Brownes Dairy Pty Ltd 14 Dec., 1994 - 14 Dec., 1996 ......................... AG14/95 12/4/95 75 1544
prise Bargaining) Agreement 1995 No. 1380/2001 (Brownes Dairy Pty Ltd ceased

  to be party to the Agreement)......................... ... 26/7/01 81 2437

Brown Dairy North Perth (Enter- Whole of State 15 Dec., 1996 - 15 Dec., 1998 ......................... AG65/95 18/4/97 77 1139
prise Bargaining) Agreement 1996

Budget Cabinets & Maintenance Howland Holdings Pty 7 May, 1996 - 31 July, 1997............................. AG144/96 20/6/96 76 2165
Industrial Agreement Ltd t/a Budget Cabinets

& Maintenance

Budget Hoists/BLPPU and the Whole of State 1 Nov, 1999 - 1 Nov., 2002 ............................. AG245/99 8/3/00 80 1042
CMETU Collective Agreement 1999
(Cancels previous Budget Hoists ...
Agreement No. AG98/99.  For prior
details, see Vol. 79, Part 2)

Building Trades (University of W.A.) Area Controlled by the 1 Nov., 1977 - 30 Oct., 1980 ........................... AG1/78 4/1/78 58 75
Agreement University of W.A.

Bulong Nickel Project Construction Bulong Nickel Cons- 6 Oct., 1997 - Completion of commissioning
Agreement 1997-1998 truction Project Site   of the Plant..................................................... AG53/98 18/5/98 78 1996
(AFMEPKIU/CEPU)

Bulong Nickel Project Construction Bulong Nickel Cons- 6 Oct., 1997 - Completion of commissioning
Agreement 1997-1998 truction Project Site   of the Plant..................................................... AG52/98 18/5/98 78 1999
(CMETU/WABLPPU)

Bunbury Cathedral Grammar Whole of State 9 Feb., 2001 - 31 Dec., 2002............................ AG45/01 5/4/01 NP
School Inc. (Enterprise Bargaining
Agreement) 2001
(Cancels previous Bunbury
Cathedral Grammar ...Agreement)
2000 AG174/00.  For prior details,
see Vol. 81, Part 2)

Bunbury Cathedral Grammar School Whole of State 1 July, 1998 - 31 Dec., 1999 ............................ AG116/98 9/9/98 78 3656
(Non Teaching Staff Enterprise
Bargaining) Agreement 1998

Bunbury Cathedral Grammar School Whole of State 1 Jan., 2002 - 31 Dec., 2003............................. AG5/02 5/2/02 NP
(Non-Teaching Staff Enterprise
Bargaining) Agreement 2002
(Replaces previous Bunbury Cathedral
... Agreement No. AG143/00.  For
prior details, see Vol. 81, Part 2)

Bunbury Suspended Ceilings/BLPPU Whole of State 2 Nov., 2001 - 1 Nov., 2002 ............................ AG216/01 27/11/01 NP
Collective Agreement 2001

Bunnings Building Supplies (Non Whole of State 22 Dec, 1998 - 31 Dec, 2001 ........................... AG274/98 8/1/99 79 117
Warehouse Stores)/SDA
Agreement 1998

Bunnings Forrest Products Pty Bunnings Forrest Products 25 Oct., 1996 - 24 Oct., 1998........................... AG311/96 7/1/97 77 340
Ltd (Enterprise Bargaining) Pty Ltd No. 1094/2001 (Sotico Pty Ltd (Formally Bunnings
Agreement 1996   Forrest Products Pty Ltd) ceased to be party

  to the Agreement) .......................................... ... - 81 2562

Bunnings Forest Products Pty Ltd Manjimup Engineering 1 Jan, 1999 - 1 Jan 2001................................... AG11/99 26/2/99 79 731
(Enterprise Bargaining) Workshop
Agreement 1998

Bunnings Forrest Products Pty Ltd Bunnings Forrest 1 July., 1996 - 30 June., 1998........................... AG300/96 12/12/97 77 43
Store-Persons (Enterprise Products Pty Ltd
Bargaining) Agreement 1996

Bunnings Forest Products Pty Ltd Whole of State 7 Jan, 1999 - 30 June 2000............................... AG277/98 13/1/99 79 415
Storepersons Enterprise
Agreement 1998

Burswood International Resort Whole of State 24 Aug., 2001 - 30 June, 2002 ......................... AG169/01 24/8/01 NP
Casino Employee's Industrial
Agreement 2001
(Replaces and Supersedes the
Burswood Island Resort Employees
Award No. A23/85 & A25/85;
Burswood Resort ... Agreement
1993 No. AG85/93;
Burswood Resort Casino ...
Agreement 1993 Amendment
Agreement 1995 No. AG132/95
Burswood International ...
Agreements No. AG164/97 &
No. AG243/99 and Hotel and
Tavern Workers Award 1978
No. R31/77 insofar as concerns the
area of land occupied by Burswood
Island Resort in State of WA)

Burswood International Resort Burswood 20 Dec., 1999 - 21 June, 2000.......................... AG243/99 30/12/99 80 49
Casino Employees' Industrial
Agreement 2000
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Burswood Resort Casino Employees' Burswood Resort 8 Dec., 1993 - 7 Dec., 1994 ............................. AG85/93 21/12/93 74 72
Industrial Agreement 1993 Management Limited

Burswood Resort Casino (Electronic Area Occupied by 9 Mar., 1993 - 8 Mar., 1994............................. AG1/93 19/4/93 73 1254
Service-persons) Enterprise Agreement Burswood Resort Casino

Burswood Resort Casino Employees' Whole of State 4 Sept., 1995 - 1 Dec., 1996 ............................ AG132/95 4/9/95 75 2522,
Industrial Agreement 1993 ........................................................................ 8/10/96 76 4171
Amendment Agreement 1995

Burswood Resort Casino (Main- Area Occupied by 9 Mar., 1993 - 8 Mar., 1994............................. AG2/93 19/4/93 73 1257
tenance Employees) Enterprise Burswood Resort
Agreement Casino

Buttercup Bakers (WA) Enterprise Buttercup Bakeries 27 Feb., 1997 - 26 Feb., 1998 .......................... AG40/97 22/2/97 77 633
Agreement 1997 Malaga

Buttercup Bakeries Malaga (WA) Malaga and Bunbury 22 Feb., 2002 - 19 Feb., 2005 .......................... AG2/02 22/2/02 NP
Enterprise Agreement 2001 Distribution Center, WA
2000.  (Replaces previous Buttercup
Bakeries ... Agreements No. AG144/00
& No. AG157/98.  For prior details,
see Vol. 81, Part 2)

Butynol Fixers/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG232/99 8/3/00 80 1048
Agreement 1999
(Cancels previous Butynol
Fixers ... Agreements No. AG 240/95
& No. AG 296/97.  For prior details,
see Vol. 79, Part 2)

C & J Rigging Industrial Agreement C & J Rigging 15 Sept., 1995 - 31 July, 1997.......................... AG191/95 10/10/95 75 2967

C & J Rigging Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999 ......................... AG186/97 1/10/97 77 2577

C & L Ceilings Wall and Ceilings C & L Ceilings Pty Ltd 7 June, 1996 - 31 July, 1997............................. AG74/96 10/7/96 76 2528
Industrial Agreement 1996

C & L Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG122/00 2/06/00 80 2543
Agreement 2000

C&S Perrot Industrial Agreement C. Perrot t/a C&S 12 Sept., 1995 - 31 July, 1997.......................... AG225/95 22/11/95 76 85
Perrot

Cabinet Line/BLPPU and the CMETU Whole of State 26 July, 2001 - 1 Nov., 2002............................ AG160/01 9/8/01 NP
Collective Agreement 2001

Cabsteel Industries Industrial Whole of State Commencement - Completion .......................... AG333/96 3/2/97 77 346
Agreement

Cambridge Private Hospital HSOA Cambridge Private 19 Dec., 2001 - 31 Aug., 2003 ......................... AG234/01 19/12/01 NP
Enterprise Agreement 2001 Hospital
(Replaces previous Cambridge
... Agreement 1999 No. AG11/00)

CAN LAH/BLPPU and the CMETU Whole of State 8 Jan., 2001 - 1 Nov., 2002.............................. AG6/01 28/2/01 NP
Collective Agreement 2000

Canterbury Painting Services Alan Dyer t/a Canterbury 1 Aug., 1995 - 31 July, 1997 ............................ AG188/95 10/10/95 75 2965
Industrial Production Agreement 1996 Painting Services

Canterbury Painting Services Whole of State 2 Feb., 1996 - 31 July, 1997............................. AG37/96 6/12/96 76 4903
Domestic and Minor Industrial
Agreement

Capel Dairy Company Enterprise Capel Dairy Company 19 Apr., 1995 - 1 Nov., 1996 ........................... AG177/94 25/5/95 75 1850
Agreement 1994

Cape Modern Joint Venture/BLPPU Whole of State 1 Nov., 1999 - 1 Nov, 2002 ............................. AG174/01 17/9/01 NP
and the CMETU Collective
Agreement 2001
(Replaces previous Cape Modern ...
Agreement 1999 No. AG246/99.
For prior details, see Vol. 79, Part 2)

Cape Modern Workshop Employees' Cape Modern 1 Nov, 1998 - 1 Nov, 2000 .............................. AG254/98 13/4/99 79 1348
Agreement Perth Workshop

Cape Property Maintenance/BLPPU Whole of State 23 Mar., 2001 - 1 Nov., 2002........................... AG54/01 3/5/01 NP
Collective Agreement 2001

Capricorn Concrete Pty Ltd Industrial Capricorn Concrete 18 July, 1996 - 31 July, 1997............................ AG16/96 18/7/96 76 2532
Agreement 1996 Pty Ltd

Capricorn Conc Pty/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG206/00 11/9/00 80 4661
the CMETU Collective
Agreement 2000
(Replaces and Cancels Capricorn
Concrete Industrial Agreement
No. AG216/1997.  For prior details,
see Vol. 80, Part 1)

Caprigg Industrial Agreement 1996 Caprigg 2 Aug., 1996 - 31 July, 1997 ............................ AG188/96 6/9/96 76 3856

Career Start Traineeships (Esperance Esperance Group 29 Mar., 1995 - 31 Dec., 1996 ......................... AG194/94 29/3/95 75 898
Group Training) Agreement Trainees under Career

Start Traineeships

Carey Baptist College Inc. (Enterprise Whole of State 12 Oct., 2000 - 31 Dec., 2000.......................... AG213/00 12/10/00 80 5004
Bargaining) Agreement 2000

Cargill Australia Limited Enterprise Cargill Salt Operations 1 July, 1993 - 30 June, 1994............................. C260/93 11/6/93 73 2495
Bargaining Agreement 1993 Port Hedland
(Replaces No. AG3/1992)

Cargill Australia Limited Enterprise Cargill Salt Operations 30 June, 1994 - 30 Dec., 1994.......................... C285/94 3/8/94 75 1671
Bargaining Agreement 1993 Port Hedland

Cargill Salt (A Department of Cargill Cargill Salt - Port Hedland 31 May, 1999 - 31 May, 2001 .......................... AG169/99 10/12/99 80 61
Australia Limited) Enterprise
Bargaining Agreement 1999
(Replaces & Cancels previous Cargill
Salt ... Agreement No. AG138/1987.
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For prior details, see Vol.79 Part 2)
Carlino Concreting Industrial Whole of State 8 Dec., 1998 - 31 Oct., 1999............................ AG352/97 10/2/98 78 837
Agreement

Carrier-Apac Manufacturing (WA) Carrier-APAC at 1 Jan., 2001 - 31 Mar., 2003 ............................ AG108/01 16/06/01 NP
Enterprise Bargaining Agreement 2001 Ivy Street, Redcliffe WA
(Replaces previous Carrier-apac
... Agreement No. AG110/00.
For prior details, see Vol.81, Part 2)

Car Radio Installer (Car Radio Whole of State 7 Jul., 1987 - 6 Jan., 1988 ................................ AG13/87 7/7/87 67 1957
Installation Industry, Australian Any Car Radio installer
Traineeships) Industrial Agreement trainee employed by

employers in Schedule A.

CASC Formwork Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG232/97 2/6/98 78 2015

Cascade Services Pty Ltd Industrial Cascade Services Pty Ltd 13 Nov., 1995 - 31 July, 1997 .......................... AG292/95 21/12/95 76 86
Agreement

Cat Reformer III Project Construc- Site Construction Activities Commencement - Completion .......................... AG78/94 14/9/94 74 2345
tion Agreement 1994 managed by Davy John

Brown Pty Ltd at BP
Refinery Kwinana

Catalano & Kurth/BLPPU and the Acacia Prison Project, 1 Nov., 1999 - 1 Nov., 2002 ............................ AG87/00 27/4/00 80 1799
CMETU Collective Agreement 2000 Woorooloo

Catalano & Kurth/BLPPU and the Ocean Keys 5 Dec., 2000 - 1 Nov., 2002............................. AG284/00 17/1/01 81 420
CMETU Collective Agreement 2000 Shopping Centre

Catalano & Kurth/BLPPU and the Whole of State 10 Apr., 2001 - 1 Nov., 2002 ........................... AG61/01 11/5/01 NP
CMETU Collective Agreement 2001
(Replaces previous Catalano ...
Agreement No. AG 350/97.  For
prior details, see Vol. 81, Part 2)

Catering Workers (Apprentice Cook - Apprentices employed 7 May, 1976 - 6 May, 1980.............................. AG28/76 17/5/76 56 575
W.A.I.T.) Agreement by Director W.A.I.T.

Catering Workers' (Fast Food Whole of State 7 Nov., 1979 - 6 Nov., 1982 ............................ AG23/79 3/12/79 59 1707
Operations, Catering & Restaurant)
Agreement 1979

Cavlec Electrical Engineering Services Cavlec Electrical 1 Jan., 1996 - 31 Dec., 1997 ............................ AG75/97 28/4/97 77 1152
Pty Ltd Enterprise Bargaining Engineering Services
Agreement. (Replaces No. AG23/95) Pty Ltd (ACN009229 735)

Cawse Nickel Project Construction Cawse Nickel Construc- 30 July, 1997 - 30 July 1998............................. AG345/97 19/2/98 78 854
Agreement 1997 -1998 tion Project

CBH North Fremantle Maintenance Co-operative Bulk Hand- 30 Sept., 1996 - Completion............................. AG324/96 10/1/97 77 348
Employees Partnership (Enterprise ling Limited
Bargaining) Agreement 1996

CBI Constructors Pty Ltd - Kwinana CBI Constructors Pty Ltd, 28 July, 1994 - 27 July, 1996............................ AG52/94 1/8/94 74 1891
(Enterprise) Industrial Old Thomas Road,
Agreement 1994 Kwinana

CBI Constructors Pty Ltd - CBI Constructors Pty Ltd, 4 Oct., 1996 - 28 July, 1998 ............................. AG232/96 4/10/96 76 4183
Kwinana (Enterprise) Industrial Operations Old Thomas
Agreement 1996 Road, Kwinana

CCA Snack Foods Pty Limited Whole of State 24 Nov., 1992 - 24 Nov., 194 .......................... AG5/1992 7/1/92 73 66
(Western Australia) Enterprise
Agreement 1992 No. AG5/1992
(Retitled The Smith's Snackfood
Company Limited (Western
Australia) Enterprise Agreement
1992. For prior details, see
Vol. 73, Part 2)

CDI CERAMICS/BLPPU Whole of State 4 Oct., 2001 - 1 Nov., 2002 ............................. AG196/01 26/10/01 NP
Collective Agreement 2001

CDJ Carpentry/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG228/99 29/03/00 80 1058
CMETU Collective Agreement 1999
(Cancels previous CDJ Carpentry
Agreement No. AG190/97. For prior
details, see Vol. 79, Part 2)

CDJ Carpentry Industrial Agreement Whole of State Commencement - Completion .......................... AG327/96 3/2/97 77 351

Ceilclad Linings Walls and Ceiling Meco Holdings Pty Ltd 10 July, 1996 - 31 July, 1997............................ AG88/96 10/7/96 76 2533
Industrial Agreement 1996 t/a Ceilclad Linings

Ceilcorp/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG126/00 2/06/00 80 2531
Agreement 2000

Ceiling and Wall Contractors Pty Ltd/ Whole of State 28 Nov., 2000 - 1 Nov., 2002 .......................... AG272/00 18/12/00 81 44
BLPPU Collective Agreement 2000

Ceiling and Wall Contractors Pty Ltd Westfield Shoppingtown 30 Mar, 1999 - 31 Oct, 1999............................ AG69/99 18/5/99 79 1568
(Westfield Shopping-town Carousel Carousel, Western
WA Construction Project) Industrial Australia Construction
Agreement Project

Celtic Scaffolding/BLPPU Collective Whole of State 6 May, 2000 - 5 May, 2002.............................. AG123/00 2/06/00 80 2536
Agreement 2000

Central Metropolitan College Miscel- Central Metropolitan 17 Oct., 1997 - 16 Oct., 1999........................... AG280/97 17/10/97 77 3229
laneous Workers Agreement 1997 College

Central Reo/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002........................... AG178/01 17/9/01 NP
Collective Agreement 2001

Centre Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG201/99 21/03/00 80 1064
Agreement 1999

Cerebral Palsy Association of Western Whole of State 8 Apr., 1997 - 7 Apr., 2000.............................. AG10/97 8/4/97 77 1156
Australia Ltd Employees Wage
Agreement
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Cerebral Palsy Association of Cerebral Palsy Association 1 Jan., 2001 - 30 Sept., 2002............................ AG289/00 16/1/01 81 443
Western Australia Ltd Salaried Staff of WA Ltd
Enterprise Agreement 2001
(Replaces previous Cerebral Palsy ...
Agreements No. AG124/1999 &
No. AG143/1999. For prior details,
see Vol. 80, Part 2)

Certificate II Composites (Trainee- Trainees working at 14 Apr., 1997 - 1 July., 1998............................ AG211/97 20/11/97 77 3235
ship) Agreement 1997 Plastics Industry

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999 .............................. AG86A/98 13/8/98 78 3422
ship) Agreement

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999 .............................. AG86C/98 13/8/98 78 3425
ship) Agreement

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999 .............................. AG86D/98 13/8/98 78 3427
ship) Agreement

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999 .............................. AG86E/98 13/8/98 78 3429
ship) Agreement

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999 .............................. AG86F/98 13/8/98 78 3432
ship) Agreement

Certificate II Composites (Trainee Whole of State 1 Feb, 1998 - 1 Feb, 1999 ................................ AG86b/98 13/8/98 79 1005
ship) Agreement

Cervantes Electrics Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 1 Jan., 1998................................ AG123A/97 9/10/97 77 2880
Bargaining Agreement

Cervantes Electrics Pty Ltd Nelson Point and  Nov., 1996 - 31 Oct., 1998 ............................. AG123B/97 9/10/97 77 2884
(Maintenance Operations) Enterprise Finucane Island
Bargaining Agreement 1997

CGO Painting Contractors Domestic Collopy P., Glasson P. April, 1996 - 31 July, 1997............................... AG114/96 10/6/96 76 1736
and Minor Industrial Agreement and Owens M. t/a CGO

Painting Contractors

CGO Painting Contractors Industrial Collopy P., Glasson P., April, 1996 - 31 July, 1997............................... AG113/96 10/6/96 76 1738
Agreement and Owens M. t/a CGO

Painting Contractors

Challenge Cabinets/BLPPU and the Whole of State 12 Nov., 2001 - 1 Nov., 2002 .......................... AG222/01 7/12/01 NP
CMETU Collective Agreement 2001

Character Roofing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG212/00 11/9/00 80 4666
CMETU Collective Agreement 2000

Character Roofing Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG265/97 6/2/98 78 2019
Agreement

Charter Plumbing & Gas Industrial Whole of State 4 Sept., 1996 - 31 July, 1997............................ AG258/96 18/11/96 76 4905
Agreement

Chemical Workers (Wundowie) Employees in Refinery 24 Sept., 1973 - 23 Sept., 1974........................ AG20/73 10/10/73 53 1483
Section of Wood
Distillation, Charcoal
Iron and Steel Industry,
Wundowie

Chicken Treat Dunsborough SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......................... AG117/01 24/8/01 NP
Agreement 2001 Dunsborough
(Cancels previous Chicken Treat
... Agreement No. AG244/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 and the Fast Food Outlets
Award 1990 in respect to the Parties
to this Agreement)

Chicken Treat Katanning SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......................... AG118/01 24/8/01 NP
Agreement 2001 Katanning
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat Narrogin SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......................... AG116/01 24/8/01 NP
Agreement 2001 Federal Street, Narrogin
(Cancels previous Chicken Treat
... Agreement No. AG243/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat Padbury SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......................... AG115/01 24/8/01 NP
Agreement 2001 Padbury
(Cancels previous Chicken Treat
... Agreement No. AG246/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
to this Agreement)

Chicken Treat Rockingham SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003 ......................... AG119/01 24/8/01 NP
Agreement 2001 Rockingham
(Cancels previous Chicken Treat
... Agreement No. AG245/98.
For prior details, see Vol. 81, Part 2)
(This Agreement replaces The Shop
and Warehouse (Wholesale and Retail
Establishments) State Award 1977
No. R32/76 in respect to the Parties
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to this Agreement)
Chiquita Mushrooms Pty Ltd Western 45 Orton Road, 29 May, 2002 - 1 Feb., 2004 ............................ AG48/02 29/5/02 NP
Australian Mushroom Production Casuarina, WA
Agreement 2002
(Replaces & Cancels previous Chiquita
Mushrooms ... Agreement 1998
No. AG148/99.  For prior details, see
Vol. 81, Part 2)

Christ Church Grammar School Inc Whole of State 1 Jan., 2000 - 31 Dec., 2002............................. AG19/00 2/03/00 80 487
(Enterprise Bargaining) Agreement
2000
(Replaces previous Christ Church ...
Agreement No. AG126/97.
For prior details, see Vol. 79, Part 2)

Christ Church Grammar School Inc Whole of State 1 Jan., 2000 - 31 Dec., 2002............................. AG224/00 12/10/00 80 5008
 (Support Staff Enterprise Bargaining)
Agreement 2000
(Cancels previous Christ Church ...
Agreement No. AG122/1999.
For prior details,  see Vol. 80, Part 1)

City of Armadale Building Employees City of Armadale 1 July, 1998 - 31 July 2000............................... AG39/99 13/9/99 79 2742
Enterprise Bargaining Agreement 1998

City of Bunbury (State) Enterprise Whole of State 12 Mar., 1998 - 11 Mar., 2001 ......................... AG1/98 12/3/98 78 1170
Agreement No. 2
(Replaces No. AG121/95)

The City of Canning 1995 and Whole of State 9 Dec., 1996 - 8 Dec., 1998 ............................. AG312/96 9/12/96 76 4907
Engineering Workshop Employees
Enterprise Bargaining Agreement 1996

City of Cockburn (Building & City of Cockburn 7 May., 1997 - 6 May., 1999............................ AG322/97 25/11/97 77 3239
Engineering)Enterprise maintenance employees
Agreement 1997

City of Fremantle Enterprise City of Fremantle 18 Dec., 1995 - 30 June, 1997.......................... AG279/95 18/12/95 76 88
Agreement No. 2 of 1995

City of Geraldton Workshop Staff Whole of State 15 Dec., 1997 .................................................. AG379/97 6/3/98 78 840
Enterprise Agreement 1997

City of Mandurah City Fleet Industrial Mandurah 25 May 1999 - 24 May 2001 ............................ AG41/99 25/5/99 79 1572
Agreement 1998

City of Mandurah Cityfleet Employees City of Mandurah 26 Oct., 2001 - 25 Oct., 2004........................... AG184/01 26/10/01 NP
Certified Enterprise Agreement Cityfleet Section
Number Two

City of Melville Mechanical Work- City of Melville 1 Sept., 1997 - 1 Sept., 1999............................ AG260/97 5/11/97 77 2885
shop Enterprise Agreement 1997

City of Perth Agreement Outside City of Perth 25 Feb., 2000 ................................................... AG160/99 25/2/00 80 490
Workforce) 1999 Agreement

City of Perth Agreement Outside City of Perth 25 Feb., 2000 ................................................... AG1/00 25/2/00 80 502
Workforce) 1999 Agreement

City of Perth Combined Trades City of Perth Trade 3 June, 1994 - 2 June, 1995.............................. AG44/94 3/6/94 74 1512
Area Enterprise Agreement Workshop, Osborne

Park depot, Roberts
Road

City of Stirling (Building Maintenance Building Maintenance 1 June, 2000 - 1 Nov., 2000 ............................. AG118/00 1/6/00 80 2540
Section) Enterprise Agreement Section of City of Stirling
(Cancels previous City of Stirling ...
Agreement No. AG156/96.
For prior details, see Vol. 79, Part 2)

City of Stirling (Building Maintenance City of Stirling (Council) 20 Dec., 2001 - 17 Dec., 2004 ......................... AG267/01 14/2/02 NP
Section) Enterprise Agreement 2001/2004

City of Stirling Transport Sections City of Stirling 22 Nov., 1994 - 21 Nov., 1996......................... AG141/94 22/11/94 NFP
Consent Agreement 1994

City of Wanneroo, Fleet Maintenance City of Wanneroo 13 July, 2001 - 12 July, 2004............................ AG65/01 13/7/01 NP
Services Enterprise Bargaining Fleet Maintenance
Agreement 2001-2004 Sub-unit

City of Wanneroo Fleet Maintenance The City of Wanneroo 1 Nov., 1996 - 31 Oct., 1998 ........................... AG90/97 1/5/97 77 1158
Unit Consent Agreement 1996

CIVENCO/CFMEUW Collective Whole of State 27 Mar., 2002 - 1 Nov., 2002........................... AG59/02 1/5/02 NP
Agreement 2002

Cleanaway Technical Services Cleanaway Technical 7 Aug., 2000 - 6 Aug., 2003............................. AG185/00 7/8/00 80 3185
Brookdale Enterprise Bargaining Services Waste Treat-
Agreement 2000 - The ment Plant, in Water-

works Road, Brookdale

Cleanaway Technical Services Cleanaway Technical 13 May, 1994................................................... AG32/94 18/5/94 74 1512
Forrestdale Enterprise Bargaining
Agreement 1994 - The Services Waste Treat-

ment Plant, Forrestdale

Cleanaway Technical Services Cleanaway Technical 10 July., 1997 - 9 July., 2000............................ AG134/97 10/7/97 77 1905
Forrestdale Enterprise Bargaining Services Waste Treat-
Agreement 1997 (Replaces ment Plant, Forrestdale
No. AG85/1995)

Cleaners and Caretakers (Metropolitan Metropolitan Market 9 Feb., 1967 - 8 Feb., 1970 .............................. AG9/67 13/3/67 47 288
Market Trust) Agreement 1967 Trust

Clelands Cold Stores (Aust) Pty Whole of State 4 Apr., 2001 - 30 June, 2002............................ AG47/01 4/4/01 NP
Ltd Enterprise Agreement 2000
(Replaces previous Clelands Cold
Stores  ... Agreement No. AG180/99.
For prior details, see Vol. 81, Part 2)

Clerks (Accountants Office Australian Whole of State 6 Apr., 1987 - 15 Oct., 1987 ............................ AG8/87 14/8/87 67 1757
Traineeships) Industrial Agreement
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Clerks (Accountants Office Australian Whole of State 3 July, 1987 - 3 Jan., 1988 ............................... AG24/87 11/12/84 68 396
Traineeships) Industrial Agreement

Clerks (Accounting - Assistant Whole of State 3 Sept., 1987 - 3 Sept., 1988............................ AG27/87 24/12/87 68 1021
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Industries Whole of State 1 Mar., 1987 - 1 Sept., 1987 ............................ AG3/87 19/6/87 67 1139
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Industries Whole of State 16 Mar., 1987 - 15 Sept., 1987 ........................ AG9/87 14/8/87 67 1759
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Industries Whole of State 22 June, 1987 - 22 Dec., 1987.......................... AG18/87 11/12/87 68 397
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Industries Whole of State 21 May, 1987 - 21 Nov., 1987 ......................... AG19/87 11/12/87 68 400
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Industries Whole of State 13 July, 1987 - 13 Jan., 1988............................ AG20/87 11/12/87 68 402
Australian Traineeships) Industrial
Agreement

Clerks (Commercial Radio and Whole of State 21 Aug., 1987 - 21 Feb., 1988.......................... AG35/87 24/12/87 68 693
Television Broadcasters Traineeship)
Industrial Agreement

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 17 Jan., 1989............................ AG7/88 13/5/88 68 1715
sale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 20 Nov., 1987 - 20 Nov., 1988 ........................ AG8/88 13/5/88 68 1430
sale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 3 Dec., 1987 - 3 Dec., 1988 ............................. AG10/88 13/5/88 68 1433
sale, Hotels and Motels Clerical
Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989............................ AG18/88 23/8/89 69 2677
sale, Hotels and Motels Clerical
Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989............................ AG19/88 23/8/89 69 2680
sale, Hotels and Motels Clerical
Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989............................ AG20/88 23/8/89 69 2684
sale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989............................ AG22/88 23/8/89 69 2688
sale, Hotels and Motels Clerical
Industrial Traineeships) Agreement

Clerks (Commercial, Social and Whole of State 23 Mar., 1987 - 23 Sept., 1987 ........................ AG25/87 11/12/87 68 403
Professional Services) Award
Industrial Agreement

Clerks (Commercial, Social and Whole of State 20 Aug., 1987 - 20 Feb., 1987.......................... AG28/87 24/12/87 68 1023
Professional Services) Award
Industrial Agreement

Clerks (Commercial, Social and Whole of State 1 Oct., 1987 - 1 April, 1988 ............................. AG30/87 24/12/87 68 1025
Professional Services) Award
Industrial Agreement

Clerks, (Commercial, Social and Whole of State 17 Nov., 1987 - 17 May, 1988 ......................... AG4/88 12/5/88 68 1718
Professional Services) Award
Industrial Agreement

Clerks (Customs, Shipping and Whole of State 5 Jan., 1988 - 5 Jul., 1988 ................................ AG9/88 13/5/88 68 1436
Forwarding Agents Traineeship)
Industrial Agreement

Clerks (Grain Handling Australian The Operations of 12 Feb., 1987 - 12 Aug., 1987.......................... AG1/87 10/4/87 67 512
Traineeships) Industrial Agreement Co-operative Bulk

Handling Limited

Clerks Grain Handling Enterprise Clerical Employees of 24 Jan., 1997 - 23 Aug., 1998 .......................... AG279/96 28/1/97 77 353
Agreement 1996 Co-operative Bulk

Handling Limited

Clerks (Hotels, Motels and Clubs) Whole of State 16 Apr., 1987 - 15 Oct., 1988 .......................... AG7/87 14/8/87 67 1761
Award Industrial Agreement

Clerks (Hotels, Motels and Clubs) Whole of State 6 May, 1987 - 6 Nov., 1987 ............................. AG23/87 11/12/87 68 405
Award Industrial Agreement

Clerks (Hotels, Motels and Clubs) Whole of State 25 Aug., 1987 - 25 Feb., 1988.......................... AG34/87 24/12/87 68 1028
Award Industrial Agreement

Clerks (Manufacturing Industries Whole of State 1 Mar., 1987 - 1 Sept., 1987 ............................ AG4/87 17/6/87 67 1141
Australian Traineeships) Industrial
Agreement

Clerks (Manufacturing Industry Whole of State 1 May, 1987 - 31 Oct., 1987 ............................ AG26/87 11/12/87 68 407
Australian Traineeships) Industrial
Agreement

Clerks (Medical Secretary/Receptionist Whole of State 14 May, 1987 - 13 Nov., 1987 ......................... AG11/87 14/8/87 67 1763
Australian Traineeships) Industrial
Agreement

Clerks (National Permanent Manage- Whole of State 29 Mar., 1989 - 29 Mar., 1994......................... AG15/88 30/5/89 69 1957
ment Services) (WA) Saturdays
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Agreement
Clerks (Permanent Building Societies Whole of State 18 Sept., 1986 - 17 Mar., 1987 ........................ AG5/86 18/9/86 66 1628
Australian Traineeships) Industrial
Agreement

Clerks' (Sunday Times) Special Sunday Times Operations 27 Aug., 1990 to 26 Aug., 1995....................... AG4/90 27/8/90 70 3600
Casual Employees Agreement

Clerks (Timber Industry Australian Whole of State 1 Nov., 1987 to 1 Nov., 1988........................... AG5/88 12/5/88 68 1721
Traineeships) Industrial Agreement

Clerks (Travel Industry Australian Whole of State 4 Nov., 1986 to 3 May, 1987 ........................... AG8/86 4/11/86 66 1926
Traineeships) Industrial Agreement

Clerks (Western Australian) Western Australian 8 Mar., 1990 to 8 Mar., 1995 ........................... AG15/89 8/3/90 70 1024
Special Casual Employees Agreement Newspapers

Clerks (Wholesale and Retail Whole of State 23 Mar., 1987 to 22 June, 1987........................ AG10/87 14/8/87 67 1765
Establishments)Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 13 July, 1987 to 13 Jan., 1988.......................... AG17/87 11/12/87 68 409
Establishments)Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 15 June, 1987 to 15 Dec., 1987........................ AG21/87 11/12/87 68 411
Establishments)Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 23 Mar., 1987 to 23 Sept., 1987....................... AG22/87 11/12/87 68 413
Establishments)Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 22 Sept., 1987 to 22 Mar., 1988....................... AG29/87 24/12/87 68 695
Establishments) Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 20 Aug., 1987 to 20 Feb., 1988........................ AG31/87 24/12/87 68 697
Establishments) Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 15 July, 1987 to 15 Jan., 1988.......................... AG32/87 24/12/87 68 1029
Establishments) Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 22 July, 1987 to 22 Jan., 1988.......................... AG33/87 24/12/87 68 699
Establishments) Award Industrial
Agreement

Clerks (Wholesale and Retail Whole of State 12 Nov., 1988 to 12 May, 1989 ....................... AG6/88 13/5/88 68 1723
Establishments)Award Industrial
Agreement

Clough WA (Kewdale) Enterprise Clough (WA) Facilities 13 July, 1995 - 13 Dec., 1996........................... AG102/95 13/7/95 75 2354
Bargaining Agreement 1995 Belmont Avenue, Kewdale

Clough WA (Kewdale) Enterprise Clough (WA) Facilities 1 Jan., 1997 - 31 Dec., 1998............................. AG111/97 23/5/97 77 1398
Bargaining Agreement No AG111/97 Kewdale

Clough WA (Kewdale) Enterprise Whole of State 1 Jan, 1999 - 31 Dec, 2000............................... AG282/98 15/1/99 79 422
Bargaining Agreement

Clover Meats and Clover Smallgoods Wynne's Pty Ltd t/a 5/7/96 (Wages), 12/7/96 (all
Enterprise Agreement 1996 Clover Meats and   other conditions) ............................................ AG257/96 24/10/96 76 4506

Clover Smallgoods

CMW Design & Construction Whole of State 28 July, 1999 - 31 Oct., 1999 ........................... AG132/99 6/10/99 79 3227
Industrial Agreement

Coastal Contractors/BLPPU and the Whole of State 1 Nov., 1999 - 1Nov., 2002 ............................. AG197/00 28/8/00 80 4084
CMETU Collective Agreement 2000
(Replaces previous Coastal Contrac-
tors ... Agreement No. AG341/1997.
For prior details,  see Vol. 80, Part 1)

Coates Hire Enterprise Bargaining Whole of State 1 Dec., 1992 - 30 Nov., 1993........................... AG18/1992 1/12/92 73 78
Agreement 1992

Coates Hire Enterprise Bargaining Whole of State 14 Dec., 2000 - 30 June, 2001.......................... AG217/00 14/12/00 81 49
Agreement 2000
(Replaces previous Coates Hire ...
Agreement No. AG94/1998. For
prior details, see Vol. 80, Part 2)

Coastwide Ceilings/CFMEUW Whole of State 11 Apr., 2002 - 1 Nov., 2002 ........................... AG63/02 1/5/02 NP
Collective Agreement 2002

Coca-Cola Bottlers, Perth Whole of State 3 Mar., 1993 - 2 Mar., 1995............................. AG3/93 16/3/93 73 2039
(Performance Improvement)
Enterprise Bargaining Agreement 1992

Cochrane's Contracting Services Pty Whole of State 2 June 1998 - 31 Oct, 1999 .............................. AG92/98 24/12/98 79 153
Ltd Industrial Agreement

Cochrane's Contracting/CFMEUW Whole of State 7 Nov., 2001 - 1 Nov., 2002 ............................ AG220/01 27/11/01 NP
Collective Agreement 2001

Cockburn Cement Limited Enterprise Russell Road & 4 Nov, 1998 - 31 Oct, 2000 ............................. AG32/99 9/4/99 79 1007
Bargaining  Agreement 1998 Woodmans Point

Cockburn Cement Limited Cockburn Cement Limited 2 Dec., 1993 - 30 Oct., 1995............................ AG72/93 2/12/93 73 3388
Agreement 1993 main works in Russell

Road & Woodman Point

Cockburn Cement Limited (Enter-
prise Bargaining) Agreement 2001
No. AG87/01.  (Replaces previous
Agreement No. AG293/95.
For prior details, see Vol. 81, Part 2)
(Replaced by Cockburn Cement ...
Agreement No. AG13/02)

Cockburn Cement Limited (Enterprise Russell Road, Woodman 1 Nov., 2001 - 31 Oct., 2004 ........................... AG13/02 13/3/02 NP
Bargaining) Agreement (November) 2001 and Kwinana
(Replaces previous Cockburn
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Cement ... Agreement No. AG87/01)
Cockburn Hire Engineering Enterprise Cockburn Corporation 14 Sept., 1994 - 13 Sept., 1995........................ AG85/94 19/9/94 74 2348
Agreement Limited t/a Cockburn No. 1085/2001 (Cockburn Wreckair Hire ceased

Hire   to be party to the Agreement)......................... ... 11/06/01 81 1385

Cockburn Hire Engineering Enterprise Cockburn Corporation 9 May, 1996 - 9 May, 1998.............................. AG96/96 13/5/96 76 1740
Agreement Limited t/a Cockburn

Hire (not Pilbara and
Goldfield Region)

Cockburn Hire Transport Enterprise Cockburn Corporation Ltd 15 Mar., 1995 - 14 Mar., 1997......................... AG79/95 14/7/95 75 2354
Agreement t/a Cockburn Hire

Coflexip Stena Offshore Asia Whole of State 1 Sept., 1997 - 31 Dec., 1999........................... AG240/97 14/11/97 77 3250
Pacific Pty Ltd Industrial
Agreement 1997. (Replaces AG46/94)

Co-Generation Power Station Project Clough WA - a division 20 Dec., 1995 - Completion ............................. AG311/95 20/12/95 76 344
Agreement 1995 of Clough Ltd.

Co-Generation Power Station Project Clough WA - a division 29 Apr., 1996 - Completion ............................. AG86/96 29/4/96 76 1309
Agreement 1995 of Clough Limited

Colchester Carpet Company/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG195/99 25/2/2000 80 514
and the CMETU Collective
Agreement 1999
(Cancels previous Colchester
Carpet ... Agreement No. AG151/97.
For prior details, see Vol. 79, Part 2)

Coles Distribution Centre Enterprise Coles Supermarkets 11 Apr., 1995 - 31 May, 1995.......................... AG38/95 11/4/95 75 1556
Agreement 1994 Australia Pty Ltd -

Distribution Centres

Coles Myer Logistics Pty Ltd Myer Myer Cannington Distri- 1 Feb, 1999 - 1 Feb, 2002 ................................ AG63/99 14/5/99 79 1578
Distribution Centre Carousel Road, bution Centre, Carousel
Cannington Site Agreement 1999 Road, Cannington 6017
(Replaces Myer Stores Limited ...
Agreement 1996 No. AG49/98)

Coles Variety City Store Rostering Coles Variety Stores, Perth 15 Nov., 1993 - 14 Nov., 1994 ........................ AG68/93 19/11/93 73 3391
Agreement 1993 City Store, 712 Hay Street

Mall, Perth

Colour Press Enterprise Bargaining Colour Press Pty Ltd 13 Oct., 1995 - 31 Mar., 1997.......................... AG12/96 16/2/96 76 662
Agreement 1995

Colour Press (Enterprise Bargaining) Whole of State 1 Apr., 1997 - 31 Mar., 2000 ........................... AG200/97 31/10/97 77 2888
Agreement 1997

ColourPress Production Employees ColourPress Pty Ltd 1 Apr., 2000 - 31 Mar., 2003 ........................... AG226/00 25/10/00 80 5012
(Enterprise Bargaining) Agreement 2000

Combined Roofing Industries Combining Roofing 5 July, 1996 - 31 July, 1997 ............................. AG149/96 5/7/96 76 2536
Industrial Agreement 1996 Industries

Combined Roofing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG151/00 11/07/00 81 459
CMETU Collective Agreement 2000
(Replaces previous Combined
Roofing ... Agreement No. AG. 222/98.
For prior details, see Vol. 80, Part 2))

Com Al Windows/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG88/00 27/04/00 80 1805
CMETU Collective Agreement 2000
(Cancels previous Com A1 Windows
... Agreements No. AG261/96
& No. AG348/97. For prior details,
see Vol. 79, Part 2)

Com Al Windows Pty Ltd Agreement Maddington, WA 1 Sept., 1999 - 31 Aug., 2001 .......................... AG175/99 2/12/99 79 3590
1999.  (Replaces AG261/96)

Commercial Blasting Industrial Commercial Blasting 21 Oct., 1994 - 31 July, 1995 ........................... AG131/94 4/11/94 74 2649
Agreement Pty Ltd

Commercial Plasterers Pty Ltd Whole of State 8 July, 1998 - 31 Oct., 1999............................. AG126/98 14/9/98 78 4001
Industrial Agreement

Commercial Plastering Industrial Whole of State 14 Mar., 1997 - 31 July., 1999 ......................... AG81/97 4/6/97 77 1401
Agreement

Commercial Plumbing Industrial Whole of State 4 Nov., 1996 - 31 July., 1997........................... AG291/96 26/3/97 77 877
Agreement

Commercial Tile Contractors/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG227/99 29/3/00 80 1070
and the CMETU Collective
Agreement 1999

Community Newspaper Group Ltd Whole of State 9 Feb., 2000 - 1 May, 2002 .............................. AG15/00 9/02/00 80 519
Editorial Enterprise Agreement 1999

Compact Brickpaving & Designer D. Warburton and 15 Sept., 1995 - 31 July, 1997.......................... AG167/95 10/10/95 75 2968
Landscaping Industrial Agreement J. Warburton t/a

Compact Brickpaving
& Designer Landscaping

Complete Design Interiors/CFMEUW Whole of State 15 Feb., 2002 - 1 Nov., 2002 ........................... AG25/02 13/3/02 NP
Collective Agreement 2002

Compressed Contracting/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG207/99 24/03/00 80 1075
and the CMETU Collective
Agreement 1999
(Replaces previous Compressed
Contracting ... Agreement
No. AG266/97.  For prior details,
see Vol. 79, Part 2)

Cona-Struct / CFMEUW Collective Whole of State 23 Mar., 2002 - 1 Nov., 2002........................... AG55/02 24/4/02 NP
Agreement 2002

Concrete Boys Industrial Agreement Whole of State 29 Nov., 1996 - 31 July, 1997 .......................... AG326/96 3/2/97 77 355
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Congregation of The Missionary Whole of State 31 July, 2001 - 30 June, 2003........................... AG142/01 31/7/01 NP
Oblates of the Most Holy and
Immaculate Virgin Mary Non -
Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces previous Agreement
No. AG59/99.  For prior details,
see Vol. 81, Part 2)

Congregation of The Presentation Whole of State Date of agreement by all parties - 30 June, 2003 AG131/01 31/7/01 NP
Sisters of WA Inc. Non-Teaching Staff 
Enterprise Bargaining Agreement 2000
(Replaces previous Agreement
No. AG48/99.  For prior details, see
Vol. 81, Part 2)

Conital Engineering/BLPPU and the Whole of State 6 Sept., 2000 - 1 Nov., 2002 ............................ AG222/00 31/10/00 80 5015
CMETU Collective Agreement 2000

Conservation and Land Management Any person undertaking 13 Jan., 1986 to 13 Jan., 1987.......................... AG6/86 24/12/86 67 232
Field Trainees. Agreement No. 1 field traineeships as part

of the Australian Trainee-
ship System at the Depart-
ment of Conservation
and Land Management

Consolidated Construction East Perth Consolidated Construc- Commencement - Completion .......................... AG214/95 22/11/95 76 97
Holiday Inn Agreement 1995 tions Pty Ltd

Conspect Constructions/BLPPU and the Wooroloo 1 Mar., 00 - Completion................................... AG93/00 3/05/00 80 1810
CMETU Collective Agreement 1999

CONSPECT CONSTRUCTIONS/ Whole of State 10 Jan., 2001 - 1 Nov., 2002 ............................ AG7/01 28/2/01 NP
BLPPU and the CMETU Collective
Agreement 2001

Construction, Mining, Energy, Chep Australia Depot 12 24 May, 1993 - 23 May, 1995 .......................... AG24/93 3/6/93 73 1486
Timberyards, Sawmills and Wood- Ballantyne Road, Kewdale
workers Union of Australia (W.A.
Branch)/Chep (Kewdale, WA)
Enterprise Bargaining Agreement 1992

Construction Worker Level 1 (Civil Trainees of Aboriginal 26 May, 1997 - 25 May, 1998 .......................... AG128/97 31/7/97 77 1911
Operations) Aboriginal & Torres & Tarres Strait Islander
Strait Islander Group Training Asso- Group Training
ciation Traineeship Agreement 1997 Association

Construction Worker Level 2 (General Whole of State 20 Apr., 1998 - 19 Apr., 1999.......................... AG269/97 21/5/98 78 2031
Construction) Cheeditha Aboriginal
Corporation Traineeship
Agreement 1997

Construction Worker Level 2 (General Cullarcarbardee 24 Apr, 1999 - 23 Apr, 2000............................ AG43/99 23/4/99 79 1350
Construction) Cullarcarbardee Aboriginal Corporation
Aboriginal Corporation Traineeship
Agreement 1998

Construction Worker Level 2 (General Mungullah Community 5 Nov., 1999 - 4 Nov., 2000 ............................ AG170/99 16/11/99 79 3593
Construction) Mungullah Community
Aboriginal Corporation Traineeship
Agreement 1999

Construction Worker Level 2 (General Manguri 12 Jan, 1999 - 12 Jan, 2000.............................. AG8/99 29/3/99 79 1011
Construction) Manguri Corporation Corporation Inc
Inc Traineeship Agreement 1999

Construction Worker Level 1 Structures) Whole of State 1 Apr., 1998 - 3 May, 1999.............................. AG56/98 2/6/98 78 2026
Bindi Bindi Community Aboriginal
Corporation Traineeship Agreement 1998

Construction Worker Level 2 General Whole of State 1 Apr., 1998 - 3 May, 1999.............................. AG57/98 2/6/98 78 2028
Construction) Bindi Bindi Community
Aboriginal Corporation Agreement 1998

Construction Worker Level 1 Structure Midwest Training Group 20 June, 1996 - 20 June, 1997.......................... AG141/96 20/6/96 76 2167
&Fit Out and Finish Midwest Training Inc
Group Traineeship Agreement 1996

Construction Worker Level 1 (Fit Out and Whole of State 6 Mar., 1997 - 5 Mar., 1998............................. AG5/97 6/3/97 77 635
Finish) Cheeditha Aboriginal Group
Traineeship Agreement 1996

Construction Worker Level 2 (General Whole of State 20 Apr. 1998 - 19 Apr. 1999............................ AG269/97 21/5/98 78 2031
Construction) Cheeditha Aboriginal
Corporation Traineeship Agreement 1997

Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998............................. AG4/97 5/3/97 77 637
and Finish) Mallingbar Aboriginal
Corporation Traineeship Agreement 1996

Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998............................. AG2/97 5/3/97 77 640
and Finish) Mirima Aboriginal Corpora-
tion Traineeship Agreement 1996

Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998............................. AG3/97 5/3/97 77 643
and Finish) Ngurra Constructions
Traineeship Agreement 1996

Construction Worker Level 1 (Structure/ Trainees at The Manguri 20 May., 1997 - 20 May., 1998 ........................ AG99/97 20/5/97 77 1406
Fit Out and Finish) Manguri Corporation Corporation Inc
Traineeship Agreement 1997

Construction Worker Level 1 Western Australia Abori- 19 June., 1997 - 18 June., 1998........................ AG117/97 8/7/97 77 1914
(Structures/Fit Out and Finish) ginal Torres Strait
Western Australia Aboriginal Torres Islander Group Training
Strait Islander Training Company Inc Company Inc

Construction Worker Level 1 (Struc- Swan Valley Nyungah 18 Apr., 1996 - 17 Apr., 1997.......................... AG65/96 3/4/96 76 949
tures) Swan Valley Nyungah Com- Community Aboriginal
munity Traineeship Agreement 1996 Corporation

Construction Worker Level 1 (Struc- Whole of State 17 Sept., 1997 - 16 Sept.,1998......................... AG154/97 17/9/97 77 2585
tures) Swan Valley Nyungah Com-
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munity Traineeship Agreement 1997
Construction Workers Level 2 (General Whole of State 30 July., 1997 - 29 July., 1998.......................... AG144/97 21/8/97 77 2240
Construction) Swan Valley Nyungah
Community Traineeship Agreement 1997

Construction Worker Level (Structures) Whole of State 21 July., 1997 - 20 July., 1998.......................... AG143/97 21/8/97 77 2237
Cullacarbardee Aboriginal Corporation
Traineeship Agreement 1997

Construction Worker Level 1 (Structures) Whole of State 6 Oct., 1998 - 5 Oct., 1999 .............................. AG96/98 30/10/98 78 4005
Wongatha Wonganarra Aboriginal
Corporation Traineeshp Agreement 1998

Cooktown Constructions Industrial Cooktown Constructions 26 Sept., 1995 - 31 July, 1997.......................... AG243/95 22/11/95 76 100
Agreement Pty Ltd

Courtesy Builders Cleaners/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002 ............................. AG85/01 31/5/01 NP
and the CMETU Collective
Agreement 2001

Coventry Group Ltd trading as Hot Cannington Operation 30 Aug., 2000 - 31 Dec., 2002 ......................... AG155/00 30/8/00 80 4090
Mix Or Bitumen Emulsions Bickley Road
Cannington (Enterprise
Bargaining) Agreement 2000
(Cancels previous Coventry Group
... Agreements No. AG58/1994;
No. AG312/1995 & No. AG26/1998.
For prior details, see Vol. 80, Part 1)

Coventrys - Transport Division Enter- Whole of State 1 Oct., 1999 - 30 Sept., 2002 ........................... AG174/99 19/11/99 80 76
prise Bargaining Agreement 1999

CPS Painting Contractors Industrial Whole of State 19 Dec., 1997 - 31 Oct., 1999.......................... AG297/97 21/1/98 78 608
Agreement

Craig & Taylor Formwork Industrial Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........................... AG14/98 7/4/98 78 1632
Agreement

Craig & Taylor Formwork (1981) Cartledge Holdings Pty 21 Sept., 1995 - 31 July, 1997.......................... AG241/95 22/11/95 76 102
Industrial Agreement Ltd t/a Craig & Taylor

Formwork (1981)

Craig & Taylor Formwork/CFMEUW Whole of State 1 Feb., 2000 - 1 Nov., 2002 ............................. AG62/02 1/5/02 NP
Collective Agreement 2002

Crane Aluminium Systems Balcatta Crane Enfield Pty Ltd T/A 1 Nov., 2000 - 30 April, 2002 .......................... AG3/01 29/01/01 81 464
Enterprises Agreement 2000 Crane Aluminium Systems

at 12 Cressall Road,
Balcatta WA 6021

Creative and Therapy Activities Disabled Whole of State 30 Mar., 2001 - 29 Mar., 2003......................... AG252/00 2/4/01 NP
Group Inc Enterprise Bargaining
Agreement 2000
(Replaces previous Creative and
Therapy ... Agreement No. AG185/99.
For prior details, see Vol. 81 Part 2)

Creative Roofing/BLPPU and the Whole of State 1 Nov, 1999 - 1 Nov, 2002 .............................. AG203/99 21/03/00 80 1081
CMETU Collective Agreement 1999
(Cancels previous Creative Roofing
... Agreement No. AG 233/98.
For prior details, see Vol. 79, Part 2)

Creative Roofing Industrial Agreement Whole of State 28 Oct, 1998 - 31 Oct, 1999 ............................ AG242/98 17/12/98 79 160

Crown Roofing Industrial Agreement Stratton Creek Pty Ltd 14 Sept., 1995 - 31 July, 1997.......................... AG227/95 22/11/95 76 103
t/a Crown Roofing

Crown Roofing Industrial Agreement Whole of State 18 Dec, 1998 - 31 Oct, 1999............................ AG276/98 16/3/99 79 1014

Crown Roofing/BLPPU and the Whole of State 11 Sept., 1999 - 1 Nov., 2002 .......................... AG210/00 11/9/00 80 4672
CMETU Collective Agreement 2000

CSBP & Farmers Ltd Agreement 1991 Whole of State 27 Nov., 1991 - 26 Nov., 1992 ........................ AG1/1992 27/11/91 72 1047

CSR Building Materials (WA) Enterprise Welshpool, WA 23 July, 1999 - 23 Oct., 2001 ........................... AG154/99 26/11/99 79 3595
Agreement 1999
(Cancels CSR Gyprock ... Agree-
ment 1997 No.AG285/97)

CSR Building Materials (WA) Enterprise 21 Sheffield Road, 23 Oct., 2001 - 23 Oct., 2003 .......................... AG248/01 14/2/02 NP
Agreement 2001 Welshpool, WA

CSR Gyprock Bradford Ltd (WA) CSR Gyprock Bradford 10 Apr., 1995 - 10 Apr., 1997.......................... AG92/95 6/9/95 75 2730
Enterprise Agreement, 1995 Ltd (WA)
Winning With Teams

C S Perrott Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999 ......................... AG191/97 1/10/97 77 2588
No. 793/2001 (Carl Anthony George and Sandra Lee
  Perrott t/a C & S Perrott ceased to be party to the
  Agreement) .................................................... ... 9/05/01 81 1182

CSR Humes Welshpool Enterprise CSR Limited t/a 21 Nov., 1994 - 20 Nov., 1995 ........................ AG24/95 9/3/95 75 899
Agreement November 1994/1995 CSR Humes Pty Ltd
(Replaces No. AG39/93)

CSR Limited - Cottesloe Refinery CSR Limited Sugar 14 July, 1993 - 19 Jan., 1994............................ AG27/93 14/7/93 73 2039
(Enterprise Bargaining) Refining operations No. 896/2001 (CSR Limited ceased to be party to
Agreement 1993 Mosman Park and  the Agreement) ............................................... ... 25/06/01 81 1386

North Fremantle

CSR Limited - Cottesloe Refinery CSR Limited Sugar 25 Oct., 1994 - 19 Jan., 1996 ........................... AG103/94 4/11/94 74 2651
(Enterprise Bargaining) Agreement Refining operations
1994 Mosman Park and

North Fremantle

CSR Ltd Gyprock Bradford CSR Ltd Gyprock 17 Jan., 1994 - 16 Jan., 1995............................ AG77/93 17/1/94 74 224
Welshpool Enterprise Bargaining Bradford Operations,
Agreement 1993 21 Sheffield Road,
(Replaces No. AG23/92) Welshpool

CSR Sugar Cottesloe Refinery CSR Limited, Mosman 21 Jan., 1996 - 31 Oct., 1997 ........................... AG10/96 2/2/96 77 3258
Enterprise Agreement 1996 Park
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Cullity Timbers Pty Ltd (Country
Stores) Enterprise Bargaining
Agreement 1999 No. AG84/99
(Replaced by WESFI Manufacturing
Pty Ltd (Cullity Timbers Country
Stores) Enterprise Bargaining
Agreement 2001-2003.  For prior
details, see Vol. 81, Part 2)

Culunga Aboriginal Community Culunga School Aboriginal 20 June, 2002 - 18 June, 2004.......................... AG72/02 24/6/02 NP
School (Enterprise Bargaining) Corporation
Agreement 2002

Cutting Concrete/BLPPU Collective Whole of State 6 Apr., 2001 - 1 Nov., 2002 ............................. AG63/01 11/5/01 NP
Agreement 2001

CW Stevens Industrial Agreement Whole of State 4  May, 1999 - 31 Oct., 1999 ........................... AG76/99 17/6/99 79 1925

C.Y. O'Connor College Miscellaneous C.Y. O'Connor College 17 Oct., 1997 - 16 Oct., 1999........................... AG276/97 17/10/97 77 3261
Workers' Agreement 1997

C.Y. O'Connor College of TAFE C.Y. O'Connor College 24 Sept., 1999 - 23 Sept., 2001........................ AG139/99 24/9/99 79 2796
Engineering Trades Enterprise of TAFE
Bargaining Agreement 1999

D & G Hoist Hire Industrial Whole of State 19 May, 1999 - 31 Oct., 1999 .......................... AG97/99 6/10/99 79 3231
Agreements

D&G Projects Asbestos Eradication D&G Projects Pty Ltd 8 Dec., 1994 - 7 Dec., 1996 ............................. AG154/94 8/12/94 75 89
Industrial Agreement

D & L Access/BLPPU Collective Whole of State 20 Apr., 2001 - 1 Nov., 2002 ........................... AG76/01 31/5/01 NP
Agreement 2001

Danica Carpentry/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG26/00 18/04/00 80 1815
CMETU Collective Agreement 2000
(Cancels previous Danica Carpentry
... Agreement No. AG175/97.

Davro Commercial Furniture BLPPU Whole of State 19 Apr., 2001 - 1 Nov., 2002 ........................... AG71/01 14/5/01 NP
and the CMETU Collective
Agreement 2001

Dawson AOC- Water Services Pty Ltd Whole of State 19 Sept., 1996 - 18 Sept., 2001........................ AG115/96 9/10/96 76 4520
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996

Dawson AOC Water Services Pty Ltd Whole of State 1 July, 1998 - 1 Jan., 1999................................ AG100/98 31/8/98 78 3666
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996
Amended Agreement 1998

Dawson AOC Water Services Pty Ltd Whole of State 18 April, 2000 - 1 Jan., 2000............................ AG10/00 18/4/00 80 1821
Mechanical and Electrical Main-
Tenance Enterprise Bargaining Agree-
ment 1996 Amended Agreement 1999

Dawson AOC Water Services Pty Ltd Whole of State Subclause (1) of Clause 15 Wages, 1 Jan., 2001
Mechanical and Electrical Maintenance and Subclause (2), 1 July, 2001 1 Jan., 2002..... AG34/01 14/3/01 NP
Enterprise Bargaining Agreement 1996
Amended Agreement 2001

Dawson AOC Water Services Pty Ltd Whole of State 7 December 2001 ............................................. AG243/01 7/12/01 NP
Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996
Amended Agreement 2001(A)

Deckhands (Port Hedland) Port of Port Hedland 30 Oct., 1978 to 29 Oct., 1980......................... AG27/78 28/11/78 58 1578
Agreement 1978

De Frencesch Builders Industrial De Francesch Builder 11 Nov., 1994 - 31 July, 1995 .......................... AG156/94 8/12/94 75 90
Agreement Pty Ltd

De Frencesch/CFMEUW Collective Whole of State 15 Feb., 2002 - 1 Nov., 2002 ........................... AG24/02 13/3/02 NP
Agreement 2002

Delkey Holding Industrial Agreement Delkey Holdings 1 Aug., 1995 - 31 July, 1995 ............................ AG63/95 18/5/95 75 1856

Delta Corporation Industrial Agreement Delta Corporation Ltd 24 Oct., 1994 - 31 July, 1995 ........................... AG133/94 10/11/94 74 2946

Delta Corporation Ltd, Herne Hill Delta Corporation Ltd 29 Apr., 1996 - 31 Aug., 1997 ......................... AG91/96 9/5/96 76 1744
Enterprise Bargaining Agreement 1995

Delta Corporation Ltd, Enterprise 218 Campersic Road 28 Oct., 1996 - 28 Feb., 1998........................... AG289/96 2/5/96 77 1409
Bargaining Agreement 1996 Herne Hill WA

Deluxe Earthmoving/BLPPU and the State of WA 22 Sept, 2000 - 1 Nov., 2002 ........................... AG239/00 27/10/00 80 5021
CMETU Collective Agreement 2000

Deluxe Earthmoving Pty Ltd Industrial Deluxe Earthmoving 21 May, 1996 - 31 July, 1997........................... AG143/96 20/6/96 76 2170
Agreement Pty Ltd

Department of Conservation and Land
Management - ALHMWU Enterprise
Agreement 1999 No. AG182/99
(Replaced by Rangers (National Parks)
General Agreement 2002 No. AG77/02.
For prior details, see Vol. 81, Part 2)

Department of Conservation and Land Department of Conservation 1 April, 1996 - 30 June, 1997 ........................... AG101/96 11/6/96 76 1764
Management - Australian Manufac- and Land Management
turing Workers Union Enterprise (CALM)
Agreement 1996

Department of Conservation and Land Whole of State 16 June, 2000 - 15 June, 2002.......................... AG138/00 16/6/00 80 2908
Management/Automotive, Food,
Metals, Engineering, Printing and
Kindred Industries Union of Workers
- Western Australian Branch Enterprise
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Agreement 2000
Department of Transport (Marine and Location of Construction 1 Feb., 1994 - 1., Feb, 1995 ............................. AG91/93 22/2/94 74 586
Harbours) Construction and Main- and Maintenance Branch
tenance Enterprise Agreement 1994 of Department of Transport

(Marine and Harbours) at
Hillarys Boat Harbour

Dependable Roofing/BLPPU and the Whole of State 20 July, 2001 - 1 Nov., 2002............................ AG156/01 9/8/01 NP
CMETU Collective Agreement 2001
(Replaces previous Dependable ...
Agreement No. AG106/98.  For
prior details, see Vol. 81, Part 2)

Derek Rowland Concrete Pumping Whole of State 18 Aug., 1997 - 31 Oct., 1999.......................... AG220/97 30/3/98 78 1207
Industrial Agreement

Diploma Construction Industrial Whole of State 8 Jan., 2001 - 1 Nov., 2002.............................. AG8/01 28/2/01 NP
Agreement

Design Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG200/99 21/3/00 80 1087
Agreement 1999
(Cancels previous Design Ceilings
... Agreements No. AG9/1994;
No. AG68/96 & No. AG337/97.
For prior details, see Vol. 79, Part 2)

Design Commercial Interiors/ Whole of State 2 May, 2001 - 1 Nov., 2002 ............................. AG77/01 31/5/01 NP
BLPPU Collective Agreement 2001

Diamond Blade Sawing/BLPPU  Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG233/99 8/3/00 80 1093
Collective Agreement 1999

Diamond Cut Concrete/BLPPU Whole of State 23 May, 2001 - 1 Nov., 2002 ........................... AG92/01 14/6/01 NP
Collective Agreement
(Replaces previous Diamond Cut
... Agreement No. AG249/98.
For prior details, see Vol. 81, Part 2)

Direct Engineering Services, Malaga, Whole of State 19 Sept., 2001 - 19 Sept., 2003........................ AG12/02 5/4/02 NP
Sheet Metal Enterprise Bargaining
Agreement 2001
(Replaces previous Direct Engineering
... Agreement No. AG234/00.  For prior
details, see Vol. 81, Part 2)

Direct Engineering Services (Burrup Direct Engineering 21 Aug., 1995 - 20 Aug., 1996......................... AG173/95 28/9/95 75 2734
Peninsula) Enterprise Bargaining Services Pty Ltd
Agreement (employees on

Burrup Peninsula )

Direct Engineering Services (North Port Hedland 1 April, 2000 - 31 March, 2002........................ AG149/00 29/6/00 80 2921
West Airconditioning - Port Operations
Hedland Operations) Enterprise
Bargaining Agreement
(Replaces previous Direct Engineering
... Agreement No. AG128/1998.
For prior details, see Vol. 80, Part 1)

Disability Services Commission/ Whole of State 23 Sept., 1999 - 22 Sept., 2001........................ AG100/99 23/9/99 79 2803
Australian Liquor Hospitality and
Miscellaneous Workers
Union Enterprise Agreement 1999

Djooraminda Direct Care Workers' Whole of State 11 Feb, 1999 - 10 Feb, 2000 ............................ AG279/98 11/2/99 79 763
Industrial Agreement 1998

DMR Plastering Con tractors Industrial Rezan Pty Ltd t/a DMR 17 Nov., 1994 - 31 July, 1995 .......................... AG155/94 6/12/94 75 91
Agreement Plastering Contractors

Dongara Demolition Industrial John Williams t/a 21 July, 1995 - 20 July, 1997............................ AG104/95 21/7/95 75 2357
Agreement Dongora Demolition

Doric Constructions Pty Ltd Industrial Doric Constructions 1 Aug., 1995 - 31 July, 1997 ............................ AG303/95 10/1/96 76 349
Agreement Pty Ltd No. 810/2001 (Doric Construction Pty Ltd ceased to

  be party to the Agreement)............................. 11/05/01 81 1386

Doric Constructions Pty Ltd Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG241/97 30/4/98 78 1640
Agreement

DR & J Building Industrial Agreement Dean Blackwell and Julie 13 Oct., 1995 - 31 July, 1997 ........................... AG269/95 7/12/95 76 105
Blackwell t/a DR &
J Building

Dredging - Cockburn Cement Cockburn Sound 15 Nov., 1972 to 14 Nov., 1973....................... AG29/72 30/11/72 52 1146
(Merchant Service Guild)
(See Appendix X)

Dril Con/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG98/00 19/5/00 80 2548
Agreement 2000

Drilling & Grouting Services/ Whole of State 11 Dec., 2001 - 1 Nov., 2002........................... AG254/01 9/1/02 NP
CFMEUW Collective Agreement 2001

DSS Contractors Industrial Agreement Whole of State 22 April, 1999 - 31 Oct., 1999 ......................... AG74/99 17/6/99 79 1934

Ducourt Aluminium/BLPPU and the Whole of State 20 Sept., 2001 - 1 Nov., 2002 .......................... AG192/01 11/10/01 NP
CMETU Collective Agreement 2001

Dudley Agreement (Industrial Dudley Pty Ltd 1 May, 1995 - 30 Apr., 1997............................ AG78/95 21/7/95 75 2359
Agreement) 1995

Du Feu Metal Enterprise Bargaining Du Feu Metal, Osborne 1 Sept., 1995 - 31 Aug., 1996 .......................... AG174/95 21/9/95 75 2737
Agreement 1995 Park

Dunmar Airconditioning & Sheet- P. Duncan and C. Martyka 15 Sept., 1995 - 31 July, 1997.......................... AG166/95 10/10/95 75 2970
metal Industrial Agreement t/a Dunmar Aircondi-

tioning  & Sheetmetal

DYNASTY STONE/CFMEUW Whole of State 21 Jan., 2002 - 1 Nov., 2002 ............................ AG10/02 1/2/02 NP
Collective Agreement 2001

Dyno Industries (WA) Pty Ltd Enter- Dyno Industries (WA) 21 Oct., 1993 - 20 Oct., 1994 .......................... AG62/93 21/10/93 73 2954
prise Bargaining) Agreement 1993 Pty Ltd at Dardanup
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DYNO Industries (WA) Pty Ltd DYNO Industries, 24 Oct., 1995 - 30 Sept., 1997 ......................... AG170/95 24/10/95 75 3190
(Enterprise Bargaining) Dardanup
Agreement 1994

Dyno Industries (WA) Pty Ltd Whole of State 18 May, 1998 - 30 Sept., 1999 ......................... AG65/98 16/6/98 78 2657
(DIWA) Enterprise Bargaining
Agreement 1997

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001........................... AG85/00 1/6/00 80 2554
Enterprise Bargaining Agreement 1999

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001........................... AG85/00 1/6/00 80 2554
Enterprise Bargaining Agreement 1999

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 5 April, 2002 - 30 Sept., 2003 .......................... AG26/02 5/4/02 NP
Enterprise Bargaining Agreement 2001

Dyson's Packaging Pty Ltd Enterprise Dyson's Packaging 8 Nov., 1995 - 7 Nov., 1997 ............................ AG212/95 8/11/95 75 3192
Agreement 1995 Pty Ltd

Earthcare (Australia) Pty Ltd/CFMEU Whole of State 11 Dec., 2001 - 1 Nov., 2002........................... AG256/01 09/01/02 NP
Collective Agreement 2001

Eastmont Industrial Agreement Whole of State 7 Nov., 1997 - 31 Oct., 1999 ........................... AG336/97 10/2/98 78 858

Eastport Painting/BLPPU and the Whole of State 31 Oct., 2001 - 1 Nov., 2002 ........................... AG212/01 20/11/01 NP
CMETU Collective Agreement 2001

East Spar Project (Varanus Island) 60 employees of Clough 29 Apr., 1996 - Completion.............................. AG78/96 9/5/96 76 1794
Agreement 1996 Engineering Limited on

Varanus Island

Easypave Pty Ltd Industrial Agreement Easypave Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG162/95 10/10/95 75 2971

Edge Maintenance/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG247/99 8/3/00 80 1098
CMETU Collective Agreement 1999

Edgell-Birds Eye Manjimup Produc- Whole of State 21 Sept., 1992 - 30 Sept., 1993........................ AG19/1992 31/12/92 73 81
tion Centre (Enterprise Bargaining)
Agreement 1992

E.D. Oates Pty Ltd Brushware Manu- E.D. Oates Pty Ltd Brush- 1 July, 1997 - 30 June, 1999............................. AG294/97 8/1/97 78 614
facturing Enterprise Agreement 1997 ware Manufacturing

Operations at Lionel
Street, Naval Base

E.D. Oates Pty Ltd Brushware Manufac- Lionel Street, 1 Jul., 2001 - 30 June, 2003 ............................. AG164/01 10/9/01 NP
turing Enterprise Agreement 2001 Naval Base
(Cancels previous E.D. Oates
... Agreement No. AG85/99.  For
prior details, see Vol. 81, Part 2)

Education Department of Western Education Assistants 26 Nov., 1998 - 31 March, 2000 ...................... AG296/96 03/12/98 78 4868
Australia (Education Assistants employed by the
ALHMWU) Enterprise Bargaining Minister for Education
Agreement 1998
(Varied and Consolidated)
(Replaces previous Agreement 1996,
at 77 WAIG 529. See Vol. 79, Part 2
for prior details)

Education Department of Western Education Assistants 19 Jan., 2001 - 18 Jan, 2002............................. AG1/01 19/01/01 81 466
Australia Miscellaneous Employees employed by the
Enterprise Bargaining Agreement 2000 Minister for Education

Electrolux Home Products - Spare 1 Frederick Street 1 July, 2001 - 30 June, 2003............................. AG202/01 2/11/01 NP
Parts and Service Belmont W.A. Belmont, W.A.
Enterprise Agreement 2001 - 2004

Elevator Technologies Australia Pty Whole of State 1 July, 2001 - 31 Dec., 2003 ............................ AG183/01 15/2/02 NP
Ltd Enterprise Agreement 2001

Elders Limited (Spearwood Wool Employees at Elders 25 Oct., 1994 - 30 June, 1995 .......................... AG122/94 25/10/94 74 2949
Store) Interim Enterprise Limited Spearwood
Agreement 1994 Store, Spearwood W.A.

Elders Limited (Spearwood Wool Spearwood Wool Store, 2 Nov., 1995 - 15 Sept., 1996 .......................... AG235/95 2/11/95 75 3194
Store) Enterprise Agreement 1994 Spearwood

Elders Limited (Spearwood Wool Spearwood Wool Store, 9 Jan., 1997 - 8 Jan., 1999................................ AG332/96 31/1/97 77 357
Store) Enterprise Agreement 1996 Spearwood

Electrical Construction and Maintenance Whole of State 1 July, 1996 - 31 Dec., 1997 ............................ AG295/96 22/11/96 76 4909
Australia Pty Ltd Enterprise Bargaining
Agreement
(Replaces No. AG295/94. For prior
details, see Vol. 78, Part 1)

Elite Waterproofing Industrial Dieter Stenglein t/a 8 Sept., 1995 - 31 July, 1997............................ AG163/95 10/10/95 75 2973
Agreement Elite Waterproofing

Eltin Boddington Gold Mine, Boddington Gold Mine 4 Jan., 1993 - 31 Dec., 1996............................. C287/93 5/7/93 73 2488
Agreement 1993

Eltin Boddington Gold Mine Boddington Gold Mine 6 July, 1999 - 24 Feb., 2000 ............................. AG72/99 22/9/99 79 2824
Agreement 1999.  (Replaces AG74/97)

Eltin Hedges Gold Mine, Agreement 1993 Hedges Gold Mine 31 Mar., 1993 - 31 Dec., 1996 ......................... C286/93 5/7/93 73 2487

Eltin Hedges Gold Mine Hedges Gold Mine 18 Apr., 1997 - 30 June., 1998......................... AG73/97 22/4/97 77 1167
Agreement 1997. Open Pit Operations
(Supersedes C40/94 Schedule B)

Eltin Limited Hedges Gold Mine Eltin Limited at 11 May, 1995 - 10 May, 1997 .......................... AG49/95 17/5/95 75 1857
Maintenance Agreement Hedges Gold Mine

Eltin Surface Mining Pty Ltd Eltin Surface 19 Aug., 1996 - 18 Feb., 1998.......................... AG206/96 27/8/96 76 3886
Boddington Gold Mine Maintenance Mining Pty Ltd
Agreement 1996

Email Limited (Major Appliance Area occupied by Email 22 Oct., 1992 - 30 June, 1993 .......................... AG9/1992 11/12/92 73 84
Consumer Service Division WA) Limited (Major Appliance
Enterprise Agreement 1992 Consumer Service Division
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WA) Osborne Park
Email Major Appliances - Belmont Email Limited Major 4 Jan., 2001 - 30 Sept., 2001............................ AG286/00 4/1/01 81 479
Service Clerical and Shop Assistants Appliances,
Enterprise Agreement 2000 1 Frederick Street,
(Replaces & Cancels previous Emails Belmont
Limited Major ... Agreements
No. AG148/1996 & No. AG60/1998.
For prior details, see Vol. 80, Part 2)

Email Limited Major Appliance State of WA 24 Nov, 1998 - 1 Sept, 2001 ............................ AG223/98 10/12/98 79 164
Division Consumer Service Division
(WA) Redundancy Agreement 1998

Email Major Appliances - Belmont Whole of State 1 Oct., 1999 - 30 June, 2001 ............................ AG137/2000 16/6/00 80 2925
Service Technicians Enterprise
Agreement 2000

Email Major Appliance Group - Osborne Park 28 Oct., 1997 - 27 Oct., 1999 .......................... AG258/97 28/10/97 77 2896
Osborne Park Service Technicians
Enterprise Agreement 1997

Engine Drivers (Quarries, Sand Pits & State of WA 21 Aug., 1991 to 21 Aug., 1992....................... AG8/91 23/8/91 71 2525
Limestone Quarries) Agreement

Engine Drivers (Wundowie) Iron Employees of Wundowie 21 May, 1976 to 20 May, 1977 ........................ AG46/76 6/10/76 56 1731
and Steel Industry Agreement 1976 Iron and Steel

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 6 June, 2002 ............................. AG31/00 20/3/00 80 713
(Ashburton Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG32/00 20/3/00 80 719
(Avon Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG33/00 20/3/00 80 725
(Beverley Health Services) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG34/00 20/3/00 80 731
(Boddington District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG36/00 20/3/00 80 737
(Bruce Rock Memorial Hospital
Board) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG37/00 20/3/00 80 743
(Bunbury Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG38/00 20/3/00 80 749
(Collie Health Service) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG39/00 20/3/00 80 755
(Corrigin District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG40/00 20/3/00 80 761
(Cunderdin District Hospital Board)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG41/00 20/3/00 80 767
(Dongara Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG42/00 20/3/00 80 773
(Donnybrook/Balingup Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG43/00 20/3/00 80 779
(Dundas Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG44/00 20/3/00 80 785
(East Pilbara Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
 ... Agreement No. AG154/96.
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For prior details, see Vol. 79, Part 2)
Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG45/00 20/3/00 80 791
(Esperance Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG46/00 20/3/00 80 797
(Gascoyne Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG47/00 20/3/00 80 803
(Geraldton Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG48/00 20/3/00 80 809
(Gnowangerup District Hospital
Board) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG49/00 20/3/00 80 815
(Harvey Yarloop Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG50/00 20/3/00 80 821
(Kalgoorlie-Boulder Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG51/00 20/3/00 80 827
(Katanning Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG52/00 20/3/00 80 833
(Kellerberrin Health Services)
Board of Management) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG53/00 20/3/00 80 839
(Kimberley Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG54/00 20/3/00 80 845
(Kojonup District Hospital
Board) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG55/00 20/3/00 80 851
(Kununoppin and District Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG56/00 20/3/00 80 858
(Laverton and Leonora Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG57/00 20/3/00 80 864
(Lower Great Southern Health
Service Board) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG58/00 20/3/00 80 870
(Merredin Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG28/00 20/3/00 80 876
(Metropolitan Health Service
Board) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses ...
Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG59/00 20/3/00 80 882
(Morowa and Districts Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)
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Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG60/00 20/3/00 80 888
(Mukingbudin Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG62/00 20/3/00 80 894
(Mullawa Health Services
Board of Management) Enterprise
Agreement 1999
(Replaces previous Enrolled
Nurses ... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG61/00 20/3/00 80 900
(Murchison Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG63/00 20/3/00 80 906
(Narembeem Health Services Board)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG64/00 20/3/00 80 912
(Next Step Specialist Drug and
Alcohol Services) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG65/00 20/3/00 80 918
(Nichol Bay Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG66/00 20/3/00 80 930
(Northampton Kalbarri Health
Services) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG67/00 20/3/00 80 924
(North Midlands Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG68/00 20/3/00 80 936
(Peel Health Services) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG69/00 20/3/00 80 942
(Quairading District Hospital
Board) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG70/00 20/3/00 80 948
(Ravensthorpe Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG71/00 20/3/00 80 954
(Roebourne District Hospital)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG72/00 20/3/00 80 960
(Southern Cross District Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG74/00 20/3/00 80 966
(Upper Great Southern Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG75/00 20/3/00 80 972
(Vasse Leeuwin Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002 ............................. AG76/00 20/3/00 80 978
(Warren Blackwood Health
Service) Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)
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Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG77/00 20/3/00 80 984
(Western Health Service)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG78/00 20/3/00 80 990
(Wickham District Hospital) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG79/00 20/3/00 80 996
(Wyalkatchem-Koorda &
Districts Hospital Board) Enterprise
Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Enrolled Nurses and Nursing Assistants Whole of State 6 Dec., 1999 - 5 June, 2002.............................. AG80/00 20/3/00 80 1002
(Yalgoo Health Services)
Enterprise Agreement 1999
(Replaces previous Enrolled Nurses
... Agreement No. AG154/96.
For prior details, see Vol. 79, Part 2)

Entact Clough Industrial Agreement Entact Clough Pty Ltd 2 Mar., 1995 - 31 July, 1995 ............................ AG45/95 19/4/95 75 1593

Entact Clough Industrial Agreement Entact Clough Pty Ltd 1 Dec., 1995 - 31 July, 1997 ............................ AG318/95 10/1/96 76 351

E.P.T. Pty Ltd Nelson Point Nelson Point Develop- 4 Jan., 1993 -  Completion ............................... AG18/93 19/4/93 73 1261
Development Project (Enterprise ment Project, Port
Bargaining) Agreement Hedland

Eric Hood Pty Ltd Industrial Whole of State 14 Oct., 1996 - 14 Oct., 1997........................... AG249/96 18/11/96 76 4913
Agreement

Esslemont Geo & Son/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002 ............................. AG69/01 14/05/01 NP
and CMETU Industrial Agreement

Eureka Rigging & Scaffolding (Rigging)/ Whole of State 6 Feb., 2002 - 1Nov., 2002 .............................. AG17/02 15/3/02 NP
CFMEUW Collective Agreement 2002

Eureka Scaffolding and Rigging Service/ Whole of State 6 Feb., 2002 - 1Nov., 2002 .............................. AG16/02 15/3/02 NP
BLPPU Collective Agreement 2001

European Ceramics Industrial Whole of State 13 Dec., 1996 - 31 July, 1997........................... AG339/96 3/2/97 77 361
Agreement

Euro Tiling/CFMEUW Collective Whole of State 7 March, 2002 - 1Nov., 2002 ........................... AG36/02 5/4/02 NP
Agreement 2002

Evans Enterprises Industrial Whole of State 28 Oct, 1998 - 31 Oct, 1999............................. AG240/98 11/3/99 79 1030
Agreement

Evans Enterprises/BLPPU and the Whole of State 14 Feb., 2001 - 1 Nov., 2002 ........................... AG24/01 8/3/01 NP
CMETU Collective Agreement 2001

Everett - Smith & Co. Enterprise Everett - Smith & Co 1 Jan., 1996 - 31 Dec., 1997............................. AG6/97 21/2/97 77 653
Bargaining Agreement
(Replaces AG133/1995)

Executive Paving Industrial Agreement Stephen and Elizabeth 17 Nov., 1995 - 31 July, 1997 .......................... AG295/95 10/1/96 76 353
Young & Stephen and
Oayle Holmes t/a
Executive Paving

Exhaust Services Industry Youth Whole of State 12 Sept., 1989 to 11 Sept., 1990 ...................... AG14/88 12/9/89 69 2977
Traineeship Agreement

Fab's Cabinets/BLPPU and the Whole of State 15 June, 2001 - 1 Nov., 2002 ........................... AG111/01 13/7/01 NP
CMETU Collective Agreement
2001

FAL and SDA Enterprise Agreement Foodland Associated 1 May, 1994 - 1 May, 1996.............................. AG178/94 20/12/94 75 94
1994.  (Replaces No. AG40/93) Limited

Faulding Healthcare (Western Premises at Abernethy 12 May 1999 - 31 Mar, 2000............................ AG77/99 12/5/99 79 1589
Australia) Clerical and Administrative Road, Kewdale and
Agreement 1999 5 Palmer Street, Bunbury
(Replaces Clerks' (Wholesale and
Retail Establishments) Award
No. 38/1947 in respect of employees
Covered by it and employed by the
employer)

Fazform/BLPPU and the CMETU Whole of State 26 July, 2001 - 1 Nov., 2002 ............................ AG161/01 9/8/01 NP
Collective Agreement 2001

FCL Constructions/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG216/99 24/3/00 80 1104
CMETU Collective Agreement 1999
(Replaces the following Agreements:
Fred Mason Bricklaying ...
No. AG137/95 & Fred Mason Contract
 ... No. AG282/96 & No. AG170/97.
For prior details, see Vol. 79, Part 2)

FE & LE Contractors/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG231/99 29/2/00 80 529
CMETU Collective Agreement 1999
(Cancels previous FE & LE Contractors
Agreements No. AG327/1995 &
No. AG194/97. For prior details, see
Vol. 79, Part 2)

Festive Poultry Limited Enterprise Steggles Ltd t/a Festive 1 Mar., 1996 - 28 Feb., 1998............................ AG139/96 16/9/96 76 3888
Bargaining Agreement 1996 Poultry Limited

Fill-Crete WA/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG200/00 7/9/00 80 4092
CMETU Collective Agreement 2000
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Fieldway Enterprises Pty Ltd/BLPPU Whole of State 6 July, 2001 - 1 Nov., 2002.............................. AG106/01 28/6/01 NP
and the CMETU Collective
Agreement 2001

FIELDWAY ENTERPRISES/CFMEUW Whole of State 12 March, 2002 - 1 Nov., 2002 ........................ AG44/02 11/4/02 NP
Bricklaying Collective Agreement 2002

FIELDWAY ENTERPRISES/CFMEUW Whole of State 13 March, 2002 - 1 Nov., 2002 ........................ AG46/02 11/4/02 NP
Collective Wall & Celing Fixing
Agreement 2002

Fieldway Enterprises Wall and Celing/ Whole of State 21 June, 2001 - 1 Nov., 2002 ........................... AG121/01 13/07/01 NP
BLPPU Collective Agreement 2001

Fintern Pty Ltd Enterprise Agreement Whole of State 4 Oct., 1994 - 3 Oct., 1995 .............................. AG115/94 26/10/94 74 2659

Fintern Pty Ltd Industrial Agreement Fintern Pty Ltd 1 Aug., 1995 - 31 July, 1997 ............................ AG64/95 18/5/95 75 1859

Fintern Bricklaying Industrial Fintern Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG135/95 10/10/95 75 2974
Agreement

Fintern/BLPPU and the CMETU Whole of State 24 Nov., 2000 - 1 Nov., 2002 .......................... AG267/00 18/12/00 81 97
Collective Agreement 2000
(Replaces previous Fintern Nominees
... Agreement No. AG213/1997.  For
prior details, see Vol. 80, Part 2)

Fire and Emergency Services Authority State of W.A. 1 Oct., 1999 - 30 Sept., 2001 ........................... AG151/99 1/10/99 79 2826
of Western Australia (FESA) Technical
Services Branch (Fleet Maintenance) and
Breathing Apparatus/Hazchem Sections)
Enterprise Bargaining Agreement 1999

Fire and Emergency Services Authority Whole of State 5 Apr., 2002 - 3 Mar., 2004 ............................. AG60/02 17/4/02 NP
of Western Australia (FESA) Technical
Services Branch (Fleet Maintenance Section
and Equipment Maintenance Section)
Enterprise Bargaining Agreement 2002

Fire and Rescue Service of Western O'Connor Depot 1 May., 1997 - 30 April., 1998 ......................... AG100/97 11/6/97 77 1668
Australia Technical Services
Enterprise Agreement

Fire Rated Systems/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG100/00 19/5/00 80 2558
CMETU Collective Agreement 2000
(Cancels previous Fire Rated ...
Agreements No. AG176/1995
No. AG228/97.  For prior details,
see Vol. 79, Part 2)

Five Star Ceramics Industrial Whole of State 28 Aug., 1996 - 31 July, 1997 .......................... AG238/96 21/10/96 76 4538
Agreement

FJ & G Contractors Industrial FJ & G Contractors Pty Ltd 14 Sept., 1995 - 31 July, 1997.......................... AG223/95 22/11/95 76 106
Agreement

FJ & G Contractors Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG195/97 7/10/97 77 2902
Agreement

Fluor Global Services Power Plant Fluor Global Services 14 Dec., 2000 - 30 June, 2003.......................... AG204/00 14/12/00 81 101
Maintenance Enterprise Agreement
2000 - 2003
(Replaces previous Fluor Daniel ...
Agreement No. AG156/1999.
For prior details, see Vol. 80, Part 2)

Fluor Daniel Plant Services Argyle Whole of State 5 Mar, 1999 - 5 Mar, 2001............................... AG64/99 23/4/99 79 1353
Diamond Mine Maintenance
Agreement 1999

Fluor Daniel Power & Maintenance Kwinana and Muja 5 April, 1998 - 4 July, 1999.............................. AG101/98 29/7/98 78 3045
Services Power Plant Maintenance Power Station
Enterprise Agreement 1998.
(Cancels No. AG115/97)

Focus Shopfitters Pty Ltd/BLPPU and Focus Shopfittters Pty Ltd 26 July, 2000 - 1 Nov., 2002............................ AG190/00 28/8/00 80 4098
the CMETU Collective Agreement 2000 139 Winton Road
(Replaces previous Focus Shopfitters Joondalup, WA  6027
... Agreement No. AG92/1999.
For prior details, see Vol. 80, Part 1)

Foodland Associated Limited Cold Foodland Associated 1 July, 1995 - 1 July, 1997 ............................... AG138/95 8/9/95 75 2739
Store Maintenance Employees Limited, Kewdale
Enterprise Bargaining Agreement 1995,
No. AG138/1995

Formfast Constructions Industrial Whole of State 12 Feb, 1999 - 31 Oct, 1999 ............................ AG22/99 18/5/99 79 1598
Agreement

Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995 .......................... AG9/95 9/2/95 75 582
Ltd t/a Formstruct

Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995 .......................... AG9/95 9/2/95 76 680
Ltd t/a Formstruct

Forrestfield CBH Grain Silo Cons- Transfield Construction Commencement - Completion .......................... AG328/96 12/2/97 77 658
truction Project Agreement 1996 Pty Ltd, CBH Silos at

Forrestfield

Forward Engineers Agriculture Welshpool, WA 14 Apr., 1999 - 13 Oct., 1999 .......................... AG116/99 3/8/99 79 2156
Workshop Enterprise Agreement
1999.  (Replaces No. AG62/98)

Fowcon Duct Installation Services Pty Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG139/00 19/6/00 80 2943
Ltd/BLPPU and the CMETU
Collective Agreement 2000

The FPU and Peters (WA) Ltd Balcatta Peters (WA) Ltd, 18 Nov., 1996 - 18 Nov., 1998 ........................ AG262/96 23/12/96 77 48
Production Employees' Traineeship Balcatta Operations
Agreement

Frankipile/BLPPU and the CMETU Whole of State 19 Sept., 2000 - 1 Nov., 2002 .......................... AG228/00 17/10/00 80 5029
Collective Agreement 2000
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Frank Peter Longshaw Industrial Frank Peter Longshaw 15 Sept., 1995 - 31 July, 1997.......................... AG183/95 10/10/95 75 2977
Agreement

Fremantle Foundry & Engineering Fremantle, WA 15 April, 1999 - 14 April, 2001 ........................ AG163/99 2/12/99 79 3613
Co. Pty Ltd Enterprise Bargaining
Agreement 1999
(Replaces AG301/96)

Fremantle Hospital Patient Care Board of Fremantle 30 Dec., 1994 - 29 Dec., 1995 ......................... AG1/95 6/2/95 75 384
Assistants Agreement 1994 Hospital (Fremantle

Hospital) and
employees working
as Patient Care
Assistant

Fremantle Port Authority Adminis- Clerical, Technical and 3 Dec., 1993 .................................................... AG78/93 25/1/94 74 227
trative Agreement 1993 Administrative

Employees in Fremantle
Port Authority

Fremantle Steel Fabrication Industrial Whole of State 14 Feb., 2002 - 1 Nov., 2002 ........................... AG6/02 13/3/02 NP
Agreement
(Cancels previous Fremantle Steel
... Agreement No. AG7/00.  For
prior details, see Vol. 81, Part 2)

Freo Machinery/BLPPU and the Whole of State 11 Sept., 2001 - 31 July, 2002.......................... AG189/01 25/09/01 NP
CMETU Collective Agreement 2001
(Replaces previous Freo ... Agreement
No. AG40/01)

Frimley Nominees Industrial Frimley Nominees 23 Aug., 1996 - 31 July, 1997 .......................... AG203/96 16/9/96 76 3889
Agreement Pty Ltd

Future Tech/BLPPU and the CMETU Whole of State 30 Mar., 2001 - 1 Nov., 2002........................... AG58/01 3/5/01 NP
Collective Agreement 2001

G & P Tagni Concrete Pumping Whole of State 19 June., 1997 - 31 July., 1999......................... AG114/97 8/7/97 77 1917
Industrial Agreement

G & P Tagni Concrete Pumping/ Whole of State 1 Nov., 1999 -1 Nov., 2002 ............................. AG252/99 8/3/00 80 1110
BLPPU Collective Agreement 1999
(Cancels previous G & P  Tagni
... Agreement No. AG114/97.
For prior details, see Vol. 79, Part 2)

Gadsen Rheem (W.A.) Enterprise Whole of State 8 Dec., 1992 - 30 June, 1993............................ AG17/1992 24/12/92 73 2042
Bargaining Agreement

Gadsden Rheem (W.A.) Enterprise Whole of State 1 Jan., 1994 - 31 Mar., 1995 ............................ AG14/94 9/3/94 74 594
Agreement

Gaol Officers' Industrial Agreement Whole of State 1 July, 1994 - 31 Dec., 1997 ............................ AG64/94 10/8/94 74 1895

Garland Ellas Taylor Pty Ltd Enter- Whole of State 1 Jan., 1997 - 31 Dec., 1997............................. AG116/97 4/7/97 77 1673
prise Bargaining Agreement

Gascoyne Trading Workshop Enter- Gascoyne Trading Pty 4 Jan., 1994 - 3 Jan., 1995................................ AG89/94 21/1/94 74 228
prise Bargaining Agreement 1994 Ltd Workshop Operation

G Construction Engineering Industrial Paddison Pty Ltd t/a 20 Oct., 1995 - 31 July, 1997 ........................... AG270/95 7/12/95 76 108
Agreement G Construction

Engineering

GEC Avery Australia Limited Enter- GEC Avery 1 Aug., 1995 - 31 July, 1997 ............................ AG118/95 8/8/95 75 2532
prise Bargaining Agreement 1995

Gemini Formwork Industrial Apollo Holdings Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG144/95 10/10/95 75 2978
Agreement t/a Gemini Formwork

Gemini Formwork/BLPPU and the Whole of State 16 Oct., 2000 - 1 Nov., 2002 ........................... AG247/00 8/11/00 80 5036
CMETU Collective Agreement 2000
(Replaces previous Gemini Form-
work ... Agreement No. AG5/98.
For prior details, see Vol. 80, Part 1)

Gemstate Scaffolding/BLPPU Whole of State 10 May, 2000 - 9 May, 2002 ............................ AG134/00 2/6/00 80 2562
Collective Agreement 2000
(Cancels TK Scaffolding Industrial
Agreement No. AG234/98.  For
prior details, see Vol. 79, Part 2)

Geo A. Esslemont & Son Industrial C.H. Day & Co Pty 14 Oct., 1994 - 31 July, 1995 ........................... AG126/94 4/11/94 74 2660
Agreement Ltd t/a Geo A.

Esslemont & Son

Geo A. Esslemont & Son Industrial C.H. Day & Co Pty 18 Oct., 1995 - 31 July, 1997 ........................... AG277/95 7/12/95 76 109
Agreement Ltd t/a Geo A.

Esslemont & Son

Geo A. Esslemont & Son Industrial Whole of State 25 Nov., 1997 - 31 Oct., 1999.......................... AG376/97 16/6/98 78 2696
Agreement

Geraldton Brickworks Pty Ltd Geraldton Brickworks 24 May, 2000 - 30 June, 2002 .......................... AG158/00 25/7/00 80 3195
Enterprise Agreement 2000 Pty Ltd at Bootenal
(Replaces previous Geraldton
Brickworks ... Agreement
No. AG99/98.  For prior details,
see Vol. 80, Part 1)

Geraldton Building Company Geraldton Building 30 Apr., 1996 - 31 July, 1997........................... AG127/96 10/6/96 76 1825
Holiday Village - Newman Company
 Industrial Agreement

Geraldton Building Company Lawson Geraldton Building 30 Apr., 1996 - 31 July, 1997........................... AG123/96 10/6/96 76 1825
Apartments Industrial Agreement Company

Geraldton Building Co Pty Ltd Whole of State 16 Mar., 1998 - 1 Apr., 1998 ........................... AG13/98 30/4/98 78 1645
Construction Site Agreement

Geraldton Regional College Miscel- Geraldton Regional 17 Oct., 1997 - 16 Oct., 1999........................... AG278/97 17/10/97 77 3293
laneous Workers' Agreement 1997 College
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GFS/BLPPU and the CMETU Whole of State 16 Feb., 2001 - 1 Nov., 2002 ........................... AG28/01 27/3/01 NP
Collective Agreement 2001

GFWA Industrial Agreement 1996 SIF Enterprise 31 July, 1996 - 31 July, 1997............................ AG204/96 16/9/96 76 3891
Bachy t/a GFWA

Gilbarco Aust. Ltd (Perth) Enterprise Gilbarco Aust. Ltd, 14 Aug., 1996 - 13 Aug., 1998......................... AG179/96 14/8/96 76 3893
Agreement 1996.  Belmont
(Replaces AG134/1974)

Gilbarco Aust. Ltd. (Western Australian Whole of State 15 Aug, 1998 - 14 Aug, 2000........................... AG15/99 28/5/99 79 1602
Branch) Registered Agreement 1998

Gilchris/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG248/99 8/3/98 80 1115
Collective Agreement 1999
(Cancels previous Gilchris Industrial
Agreement No. AG7/98.  For prior
details, see Vol. 79, Part 2)

Glassmasta Systems Pty Ltd/BLPPU Whole of State 7 May, 2001 - 1 Nov., 2002 ............................. AG83/01 31/5/01 NP
and the CMETU Collective
Agreement 2001

Glassmasta Systems Pty Ltd/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002 ............................. AG84/01 31/5/01 NP
Collective Agreement 2001

Glass Power/BLPPU and the CMETU Whole of State 19 Apr., 2001 - 1 Nov., 2002 ........................... AG68/01 14/5/01 NP
Collective Agreement 2001

Glass Works/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 11 Nov, 2002 ........................... AG249/99 8/3/00 80 1121
Collective Agreement 1999
(Cancels previous Glass Works
Agreements No. AG52/96 &
No. AG7 of 1999.  For prior details,
see Vol. 79, Part 2)

Globe Meats Bellevue Enterprise Whole of State 13 July, 2001 - 1 Jan., 2004.............................. AG53/01 13/7/01 NP
Agreement 2001

Glen Ross Bricklaying Industrial Glen Ross Bricklaying 1 Aug., 1995 - 31 July, 1997 ............................ AG65/95 18/5/95 75 1874
Agreement

Glen Ross Bricklaying Industrial Glen Ross, Rick Bate 29 Nov., 1995 - 31 July, 1997 .......................... AG305/95 10/1/96 76 354
Agreement and Paul Anderson t/a

Glen Ross Bricklaying

Glen Ross Bricklaying Industrial Whole of State 15 Sept., 1997 - 31 Oct., 1999 ......................... AG187/97 1/10/97 77 2592
Agreement

Globe Meats Bellevue Enterprise Whole of State Commencement - Completion .......................... AG129/97 14/07/97 77 1919
Agreement 1997

Global Installations Pty Ltd Industrial Whole of State 18 Dec., 1997 - 31 Oct., 1999.......................... AG349/97 25/2/98 78 876
Agreement

GMF Contractors/BLPPU and the State of WA 24 Nov., 2000 - 1 Nov., 2002 .......................... AG253/00 24/11/00 80 5398
CMETU Collective Agreement 2000

GMF Contractors Industrial GMF Contractors 27 Feb., 1996 - 31 July, 1997 ........................... AG62/96 17/4/96 76 1313
Agreement PTY Ltd

GN Conform/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG192/99 21/3/00 80 1126
Collective Agreement 1999
(Replaces G & N Con-Form Industrial
Agreements No. AG7/96 &
No. AG203/97.  For prior details, see
Vol. 79, Part 2)

Golden Egg Farms (Food Preservers) Golden Egg Farm 25 Dec., 2000 - 13 Oct., 2002.......................... AG38/01 9/4/01 NP
Agreement 2000 -The Employees
(Replaces previous Golden Egg ...
Agreement - The, No. No. AG96/99.
For prior details, see Vol. 81, Part 2)

Goninan WA Division Bassendean Establishment of 1 Sept., 1993 - 28 Feb., 1995 ........................... AG48/93 1/9/93 73 2386
Enterprise Bargaining Agreement A. Goninan and Co.

Limited (WA Division)
operations, Bassendean

Good Samaritan Industries (GSI) Persons with disabilities 8 Apr., 1997 - 7 Apr., 2000.............................. AG11/97 8/4/97 77 1172
Employees Wage Agreement at Good Samaritan

Industries (GSI)

Good Samaritan Industries Industrial Whole of State 19 Dec., 2001 - 1 Oct., 2002............................ AG245/01 19/12/01 NP
Agreement 2001
(Replaces previous Good Samaritan
... Agreement No. AG172/99.  For
prior details, see Vol. 81, Part 2)

Gonzo's Glass and Aluminium/ Whole of State 3 Aug., 2001 - 1 Nov., 2002 ............................ AG162/01 29/8/01 NP
BLPPU and the CMETU Collective
Agreement 2001

Gordon & Gotch Limited Enterprise Gordon & Gotch 31 Jan., 1996 - 31 Jan., 1997............................ AG35/96 4/4/96 76 958
Bargaining Agreement 1996 Limited

Gordon & Gotch Limited Enterprise Whole of State 1 Feb., 1997 - 31 Jan., 1999 ............................. AG43/97 7/3/97 77 660
Bargaining Agreement, 1997

Government School Administrators' Education Department 6 Mar., 1996 - 6 Mar., 1998............................. AG81/96 16/5/96 76 1834
Enterprise Agreement 1996 of Western Australia

Government School Teachers' Education Department 6 Mar., 1996 - 6 Mar., 1998............................. AG82/96 16/5/96 76 1842
Enterprise Agreement 1996 of Western Australia

Governor's Establishment Gardening Official Secretary to His 13 Mar., 1995 - 12 Oct., 1996.......................... AG47/95 13/4/95 75 1594
Staff Enterprise Agreement 1995 Excellency the Governor

of Western Australia

Governor's Establishment Gardening Whole of State 11 Jan., 2002 - 5 Jan., 2004.............................. AG237/01 11/1/02 NP
Staff Enterprise Agreement 2002-2003
(Replaces previous Governor's
Establishment ... Agreement
No. AG188/99.  For prior details,
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see Vol. 81, Part 2)
Graceville Women's Centre - Salvation Graceville Women's 29 May, 2002 - 28 May, 2003 .......................... AG66/02 29/5/02 NP
Army Industrial Agreement 2002 Centre
(Replaces previous Graceville Women's
... Agreement No. AG17/00.  For prior
details, see Vol. 81, Part 2)

Grain Handling (Maintenance Whole of State 3 Feb., 1994 - 18 June, 1996 ............................ AG8/94 9/2/94 74 594
Workers) Enterprise Agreement 1994

Grant Electrical Industries Pty Ltd Grant Electrical 15 Dec., 1993 - 1 Jan., 1995............................. AG60/93 24/12/94 74 83
Enterprise Bargaining Agreement Industries Pty Ltd

Grant Electrical Redundancy Grant Electrical 4 Aug., 1994 - 1 Jan., 1995 .............................. AG67/94 5/8/94 74 1899
Agreement 1994 Industries Pty Ltd

GRANWOOD FLOORING/CFMEUW Whole of State 12 Mar., 2002 - 1 Nov., 2002........................... AG45/02 11/4/02 NP
Collective Agreement 2002

Graylands Hospital Security Officers Graylands Hospital 7 Apr., 1995 - 14 Dec., 1995............................ AG113/95 12/10/95 75 2979
Agreement 1995

GRD Kirfield Limited Industrial Whole of State 16 Mar., 2001 - 31 Oct., 2002.......................... AG49/01 12/4/01 NP
Agreement for the St Georges
Terrace and Victoria Street
Apartment Project

Great Southern Regional College Great Southern Regional 17 Oct., 1997 - 16 Oct., 1999........................... AG277/97 17/10/97 77 3311
Miscellaneous Workers' College
Agreement 1997

Greenbushes Mine Maintenance Maintenance Employees 23 Dec., 1993 - 22 Dec., 1994 ......................... AG51/93 23/12/93 74 83
(Enterprise Bargaining) Industrial at Greenbushes Mine at
Agreement 1993 Gwalia Consolidated Ltd

Greenmount Formwork/BLPPU Whole of State 21 Aug., 2001 - 1 Nov., 2002........................... AG175/01 17/9/01 NP
and the CMETU Collective
Agreement 2001

Gregory's (Earthmoving Contractors) Gregory's (Earthmoving Commencement - Completion .......................... AG51/95 16/5/95 75 1875
Subiaco Grandstand Construction Contractors)
Project Agreement 1994

Gregory's Plumbing & Pipeline Odin Central Services Pty 24 July, 1996 - 31 July, 1997............................ AG194/96 11/9/96 76 3903
Services Industrial Agreement Ltd t/a Gregory's Plumbing

& Pipeline Services

Gregory's Plumbing & Pipeline Whole of State 11 Dec, 1998 - 31 Oct, 1999 ............................ AG269/98 2/2/99 79 435
Services Industrial Agreement

Griffiths Taylor Retaining Wall & Whole of State 16 Sept, 1998 - 31 Oct, 1999 ........................... AG182/98 17/12/98 79 165
Bricklaying Industrial Agreement

Gromark Packaging Pty Ltd Kewdale Gromark Packaging Pty 1 June, 1995 - 30 June, 1996............................ AG128/95 3/10/95 75 2742
Plant Enterprise Agreement 1995 Ltd (Kewdale Plant)

Groundwater Control Pty Ltd/BLPPU Whole of State 11 Sept., 2001 - 1 Nov., 2002 .......................... AG188/01 25/9/01 NP
and the CMETU Collective
Agreement

Ground Water Control (1974) Jason Nominees Pty Ltd 6 Dec., 1995 - 31 July, 1997 ............................ AG317/95 10/1/96 76 356
Industrial Agreement as trustees for the Jason

Unit Trust t/a Ground
Water Control (1974)

Ground and Foundation Supports Ground and Foundation 1 Nov., 1996 - 31 July, 1997 ............................ AG95/95 1/11/96 76 4540
Industrial Agreement Supports Pty Ltd

Ground and Foundation Supports Whole of State 8 May, 1998 - 31 Oct., 1999 ............................ AG87/98 30/10/98 78 4008
Industrial Agreement No. 939/2000 (Ground and Foundation Supports Pty

 Ltd ceased to be party to the Agreement) ........ ... 19/7/00 80 3038

Group Training - Perth (Inc) Whole of State 1 Jan.,1998 - 31 Dec., 1999.............................. AG34/98 21/5/98 78 2052
Agreement 1998

Grove Construction Service Pty Ltd John Holland Construction 16 July, 1998 - 31 Oct., 1999 ........................... AG130/98 13/11/98 78 4587
Industrial Agreement Council House Perth Site

Guildford Grammar School Enter- Guildford Grammar 1 Jan., 1996 - 31 Dec., 1997............................. AG60/96 12/3/96 76 684
prise Agreement 1996 School
(Replaces AG11/1995)

Hairdressing SDA - Carl Ridolfo State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG282/00 15/12/00 81 121
Pty Ltd T/A Ridolfo Hair Design
Enterprise Agreement 2000

Hairdressing SDA - Carl Ridolfo State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG279/00 15/12/00 81 122
Pty Cheveux by Anthony Pty Ltd
T/A Cheveux by Anthony
Enterprise Agreement 2000

Hairdressing SDA - Coffiano State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG278/00 15/12/00 81 123
Holdings Pty Ltd T/A Studio
Picasso Enterprise Agreement 2000

Hairdressing SDA - Grand Court State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG277/00 15/12/00 81 124
Corp Pty Ltd Enterprise
Agreement 2000

Hairdressing SDA - Joanne Steel State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG283/00 15/12/00 81 125
T/A Jo's for Hair Enterprise
Agreement 2000

Hairdressing SDA - Judith Clarke State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG281/00 15/12/00 81 126
T/A Distinctions Hair Design
Enterprise Agreement 2000

Hairdressing SDA - Luciano's Hair State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG276/00 15/12/00 81 128
Fashion for Men Enterprise
Agreement 2000

Hairdressing SDA - Starra Pty Ltd State of WA 15 Dec., 2000 - 31 May, 2001.......................... AG280/00 15/12/00 81 129
T/A Diva Hair Studio & Sinatra's for
Hair Enterprise Agreement 2000



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued

Title Area Date of No. of Date Reference
Governed Operation Agreement Delivered   Vol.     Page

(100)

Hale School (Enterprise Bargaining) Whole of State 14 Feb., 2002 - 31 Dec., 2003.......................... AG265/01 14/2/02 NP
Agreement 2002
(Replaces previous Hale School ...
Agreement 2000 No.. AG187/99
For prior details, see Vol. 81, Part 2)

Hale School Non-Teaching Staff Whole of State 1 Jan., 2001 - 31 Dec., 2002 ............................ AG81/01 22/5/01 NP
(Enterprise Bargaining Agreement 2001
(Replaces and Cancels previous Hale
School ... Agreement No. AG137/99.
For prior details, see Vol. 81, Part 2)

Hammer Outdoor Design Industrial Christopher Hammer t/a 8 Sept., 1995 - 31 July, 1997............................ AG165/95 10/10/95 75 2981
Agreement Hammer Outdoor Design

Hardaz Concrete/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG209/99 24/3/00 80 1132
CMETU Collective Agreement 1999
(Replaces previous Hardaz Concrete
Agreement No. AG155/97.
For prior details, see Vol. 79, Part 2)

Hardie Iplex Pipeline Systems - Hardie Iplex Pipeline 17 Jan., 1994 - 16 Jan., 1995............................ AG84/93 17/1/94 74 230
Osborne Park (Enterprise Bargaining) Systems - Osborne Park
Agreement 1993

Harnischfeger of Australia Pty Ltd Harnischfeger of Australia 1 Nov., 2000 - 31 Oct., 2003 ........................... AG257/00 24/11/00 80 5404
Western Region Workshop, Repair, Pty Ltd (Western Region)
Manufacture and Field, Assembly,
Repair and Maintenance Agreement 2000
(Replaces previous  Harnischfeger of
Australia ... Agreement  No. AG318/97.
For prior details , see Vol. 80, Part 1)

Hatch Industrial Services Pty Ltd Hatch Industrial 19 Jan., 1996 - 31 July, 1997............................ AG14/96 18/4/96 76 1315
Industrial Agreement Services Pty Ltd

Hatch Industrial Services Industrial Whole of State 20 Nov., 1997 - 31 Oct., 1999 ......................... AG334/97 20/3/98 78 1224
Agreement

HB Brady Co Pty Ltd Wall and Whole of State 17 Oct., 1996 - 31 July., 1997 .......................... AG315/96 12/3/97 77 907
Ceiling Industrial Agreement

Healthcare Linen Pty Ltd Engineering Whole of State 15 Apr., 1997 - 14 Apr., 1999.......................... AG47/97 4/6/97 77 1412
Enterprise Agreement 1996

Healthcare Linen Pty Ltd Transport Whole of State 15 Apr., 1997 - 14 Apr., 1999.......................... AG46/97 4/6/97 77 1419
Enterprise Agreement 1996

Heat Containment Industries Heat Containment 21 Oct., 1993 - 20 Oct., 1995 .......................... AG59/93 1/12/93 73 3400
Enterprise Agreement 1993 Industries, Beard Street,

Hedland Bus Lines Enterprise Hedland Bus Lines, 28 June, 1994 - 28 Dec., 1996.......................... AG35/94 8/8/94 74 1900
Agreement 1994 Port Hedland

Higginsons Painting Services Ard O'Donnell Pty Ltd t/a 21 Mar., 1996 - 31 July, 1997 .......................... AG89/96 21/6/96 76 2208
Industrial Agreement Higginsons Painting

Service

High Rise Painting Contractors/ Whole of State 1 June, 2001 - 1 Nov., 2002 ............................. AG103/01 28/6/01 NP
BLPPU and the CMETU Collective
Agreement 2001

Hi Tec Demolition Industrial Hi Tec Demolition 26 Apr., 1995 - 25 Apr., 1997.......................... AG81/95 21/7/95 75 2365
Agreement Company Pty Ltd

HJ & JW Mast/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG217/99 24/3/00 80 1138
CMETU Collective Agreement 1999
(Replaces previous HJ & JW Mast
... Agreements No.AG217/1995,
No. AG38/96 & No. AG302/97.
For prior details, see Vol. 79, Part 2)

H Migas & Sons Earthworks/CFMEUW Whole of State 7 Feb., 2002 - 1 Nov., 2002 ............................. AG19/02 13/03/02 NP
Collective Agreement 2002

Hollywood Private Hospital (HSOA) Whole of State 7 Apr., 2000 - 31 Mar., 2002 ........................... AG22/00 7/4/00 80 2566
Enterprise Agreement 2000
(Replaces previous Hollywood Private
... Agreement No. AG262/97.
For prior details, see Vol. 79, Part 2)

Holyoake Bricklaying/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG89/00 27/4/00 80 1836
CMETU Collective Agreement 2000
(Replaces previous Holyoake
Bricklaying ... Agreement
No. AG172/97.

Homes of Peace (Salaried Officers) Workers employed by 19 Jan., 1976 to 18 Jan., 1979.......................... AG6/77 9/2/77 57 317
Agreement 1976 Homes of Peace (Inc.)

Horse Industry Traineeship Agreement Whole of State 8 Jan., 1989 to 7 Jan., 1990.............................. AG5/89 5/9/89 69 2701

Horticultural Career Start Traineeship Whole of State 27 Nov., 1995 - 26 Nov., 1996 ........................ AG262/95 21/12/95 76 112
Industrial Agreement

Hospital Assistant Traineeship Whole of State Commencement by trainees of their traineeship AG10/86 19/2/87 67 347
Industrial Agreement   to completion of traineeships

Hospital Salaried Officers (Attadale
Hospital) Enterprise Agreement 1997
No. AG4/99.
(Cancelled and Replaced by HSO Mayne
Health ... Agreement No. AG11/01.  For
prior details, see Vol. 81, Part 2)

Hospital Salaried Officers (Glengarry
Hospital) Enterprise Bargaining
Agreement 1997 No. AG3/99.
(Cancelled and Replaced by HSO Mayne
Health ... Agreement No. AG11/01.  For
prior details, see Vol. 81, Part 2)
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Hospital Salaried Officers Joondalup Joondalup Health 7 Feb., 2000 - 30 June 2000 ............................. AG244/99 7/2/00 80 322
Health Campus Enterprise Bargaining Campus
Agreement 1999
(Replaces & Cancels previous HSO
Joondalup ... Agreement No. AG36/98.

Hospital Salaried Officers (Joondalup Whole of State 5 Apr., 2001 - 1 July, 2002............................... AG4/01 5/4/01 NP
Health Campus) Enterprise Bargaining
Agreement 2000

Hospital Salaried Officers, Mayne Health Whole of State 5 Apr., 2001 - 1 July, 2002............................... AG11/01 5/4/01 NP
(Mount, Glengarry and Attadale Hospitals)
Enterprise Bargaining Agreement 2000
(Replaces & Cancels HSO (Attadale ...
Agreement No. AG4/99 and HSO
(Glengary ... Agreement No. AG3/99)

Hospital Salaried Officers (Mount
Hospital) Enterprise Bargaining
Agreement 1997No. AG2/99.
(Replaced & Cancelled by HSO Mayne
Health ... Agreement No. AG11/01.  See
Vol. 81, Part 2 for prior details)

Hospital Salaried Officers (Private Whole of State 2 Sept., 1988 to 22 Sept., 1989 ........................ AG3/89 31/5/89 69 1958
Hospitals Award No. 28/1977 Clerical
Traineeships) Industrial Agreement

Hospital Salaried Officers (Private Whole of State 31 Dec., 1988 to 30 Dec., 1989........................ AG4/89 31/5/89 69 1959
Hospitals Award No. 28/1977
Clerical Traineeships) Industrial
Agreement

Hospitality Industry - Australian Whole of State 5 Feb., 2001 - 4 Feb., 2002 .............................. AG231/00 5/2/01 81 491
Hotels Association (WA Branch -
Accommodation - Division) Industrial
Agreement 2000
(Replaces & Cancels previous
Hospitality Industry ... Agreement
No. AG257/98.  For prior details,
see Vol. 80, Part 2)

Hot Briquetted Iron Project Construction Work on 5 Feb., 1997 - 31 July., 1998 ............................ AG62/97 11/3/97 77 910
Agreement Hot Briquetted Iron Project

Howard Porter Pty Ltd Enterprise O'Connor Operations 2 Nov., 2001 - 1 May, 2002 ............................. AG203/01 2/11/01 NP
Bargaining Agreement 2001
(Replaces previous Howard Porter
... Agreements No. AG236/95;
No. AG48/97and No. AG176/99.
For prior details, see Vol. 81, Part 2)

HSOA Peel Health Campus Adminis- Whole of State 1 Aug., 2001 - 1 March, 2003 .......................... AG88/01 1/8/01 NP
trative, Clerical and Allied Health
Staff Agreement 2001
(Replaces previous HSOA Peel Health
... Agreement No. AG126/99.
For prior details, see Vol. 81, Part 2)

Hugh Smith Bricklaying Industrial Whole of State 27 Nov., 1997 - 31 Oct., 1999.......................... AG351/97 10/2/98 78 902
Agreement

Hugh & Co Contracting Industrial Whole of State 17 Nov, 1998 - 31 Oct, 1999............................ AG251/98 17/12/98 79 184
Agreement

Huhtamaki Australia Limited - 24 Jackson Street, 1 July, 2001 - 30 June, 2003............................. AG191/01 20/11/01 NP
Western Australian Site Enterprise Bayswater, WA
Agreement 2001

I & C Fixing & Maintenance/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG146/00 19/6/00 80 2975
and the CMETU Collective
Agreement 2000

i.d. entity.wa - ALHMWU Enterprise Whole of State 11 April, 2002 - 30 June, 2004 ......................... AG53/02 16/4/02 NP
 Agreement 2002

Improved Concrete Pumping Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG104/00 19/5/00 80 2616
Services/BLPPU Collective
Agreement 2000

Independent Pump Hire Industrial Springboard Holdings 25 Oct., 1995 - 31 July, 1997 ........................... AG278/95 7/12/95 76 115
Agreement Pty Ltd t/a Independent

Pump Hire

Independent Wool Dumpers Pty Ltd Whole of State 1 July, 1999 - 30 June, 2000............................. AG83/00 8/6/00 80 2620
Agreement 1999
(Replaces & Cancels previous
Independent Wool Agreement
No. AG58/96)

Indo Expo Building Products/CFMEWU Whole of State 7 Feb., 2002 - 1 Nov., 2002 ............................. AG18/02 13/3/02 NP
Collective Agreement 2002

Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1989.......................... AG2/88 26/5/88 68 1746,
Training Programme Agreement ........................................................................ 26/5/88 68 3111

Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1990.......................... AG3/88 26/5/88 68 1748
Training Programme Agreement

Industrial Personnel - TWU Enterprise Whole of State 6 Feb., 2002 - 31 Dec., 2003............................ AG242/01 22/2/02 NP
Bargaining Agreement 2001

Inform Construction Industrial Inform Construction 24 Nov., 1995 - 31 July, 1997 .......................... AG309/95 10/1/96 76 357
Agreement Pty Ltd

Inghams Enterprise Pty Ltd Distribution Whole of State 20 Oct., 2000 - 20 Jan., 2003 ........................... AG268/00 15/1/01 81 494
Enterprise Bargaining Agreement 2000
(Replaces & Cancels Inghams
Enterprises ... Agreement
No. AG29/2000.  For prior details,
see Vol. 80, Part 2)
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Inghams Enterprises Pty Limited Baden Street 15 Dec., 1997 - 15 Dec., 1999 ......................... AG17/98 20/2/98 78 906
(Maintenance Department) Enter- Osborne Park
prise Bargaining Agreement 1997
(Replaces previous Ingham Pty Ltd
... Agreement1995 No. AG 77/96.
For prior details, see Vol. 77, part 2)

Inghams Enterprises Pty Limited Whole of State 31 May, 2001 - 31 Dec, 2002........................... AG89/01 31/5/01 NP
Telesales Enterprise Bargaining
Agreement 2001
(Replaces previous Inghams
... Agreement No. AG9/99.
For prior details, see Vol. 81, Part 2)

Inghams Enterprise Storemen's Inghams Enterprise 7 Mar., 1994 - 28 Feb., 1996............................ AG22/94 12/5/94 74 1515
Agreement 1994 Ltd, Osborne Park

Inghams Poultry Processing (Osborne Osborne Park, WA 23 July, 2001 - 22 July, 2003............................ AG182/01 27/9/01 NP
Park) Enterprise Agreement 2001
(Replaces previous Inghams Poultry
... Agreement No. AG16/01).

Inghams Poultry Processing Enter- Osborne Park 3 Feb, 1999 - 18 Mar, 1999.............................. AG1/99 3/2/99 79 471
prise Agreement 1998
(Replaces previous Inghams Poultry
... Agreement No. AG230/96.
For prior details, see Vol. 78, Part 2)

Inghams Thornlie (WA) Agreement 157 Yale Road, Thornlie 12 Aug., 1999 - 11 Aug., 2000......................... AG30/00 29/5/00 80 2623
1999 .
(Replaces & Cancels previous Inghams
Thornlie Agreement No. AG163/98.
For prior details, see Vol. 79, Part 2

Inner City Builders Industrial Whole of State 23 May, 2001 - 31 Oct., 2002 .......................... AG93/01 14/6/01 NP
Agreement

Innes Transport Pty Ltd and The Whole of State 11 Dec, 1998 - 10 Dec, 2000 ........................... AG24/99 3/3/99 79 780
Transport Workers Union Enterprise
Bargaining Agreement 1998

In-situ Constructions Industrial Whole of State 15 Sept., 1998 - 31 Oct., 1998 ......................... AG184/98 24/11/98 78 4590
Agreement

Institute of Blessed Virgin Mary Non- Institute of Blessed Virgin 31 July, 2001 - 30 June, 2003........................... AG144/01 31/7/01 NP
Teaching Staff Enterprise Bargaining Mary, 69 Webster Street
Agreement 2000 Nedlands, WA
(Replaces Blessed Virgin ... Agreement
No. AG47/99.  For prior details, see
Vol. 81, Part 2)

Integrated Power Services Industrial Integrated Power 15 Dec., 2000 - 14 Dec., 2002 ......................... AG266/00 15/12/00 81 130
Agreement 2000 Services Pty Ltd
(Replaces previous Integrated Power
... Agreement No. AG88/1998.
For prior details, see Vol.80, Part 2)

Intensive Crop Farming Traineeship All Intensive Crop 24 June, 1987 to 23 June, 1988 ........................ AG2/87 26/6/87 67 1157
Agreement 1986 Farming Trainees

Intensive Horticultural (Vegetable Whole of State 3 Feb., 1989..................................................... AG36/88 3/2/89 69 2703
Production) Traineeship Agreement

Intensive Horticultural (Vegetable Whole of State 22 May, 1988 to 22 May, 1989 ........................ AG9/89 22/5/89 69 1961
Production) Traineeship
Agreement 1989

Interceramics /BLPPU Collective Whole of State 23 Mar., 2001 - 1 Nov., 2002........................... AG52/01 11/5/01 NP
Agreement 2001
(Replaces previous Interceramics
... Agreement No. AG167/99.  For
prior details, see Vol. 81, Part 2)

Interim Press Room Roster Agreement West Australian 13 Oct., 1991 - as specified
Newspapers Limited in Clause 3. - Term........................................... AG11/91 5/5/92 72 1070
Herdsman Printing
Establishments

Interstate Crane and Transport Hire Whole of State 1 Sept., 1999 - 31 Aug., 2001 .......................... AG8/00 18/4/00 80 1842
Industrial Agreement
(Cancels previous Interstate Crane
... Agreement No. AG267/97)

Interceramics Industrial Agreement La Cava Nominees Pty 15 Sept., 1995 - 31 July, 1997.......................... AG185/95 10/10/95 75 2938
Ltd t/a Interceramics

Intergrated Workforce - TWU Enterprise Whole of State 6 Feb., 2002 - 31 Dec., 2003............................ AG240/01 22/2/02 NP
Bargaining Agreement 2001

Interstate Crane and Transport Hire Whole of State 14 Jan., 2002 - 1 Nov., 2002 ............................ AG7/02 13/3/02 NP
Industrial Agreement

Interpave Industrial Agreement George Evans t/a 7 Mar., 1996 - 31 July, 1997 ............................ AG67/96 17/4/96 76 1316
Interpave WA

Interpave (WA) Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG156/97 17/9/97 77 2621

Interstate Crane and Transport Hire Whole of State 12 Nov., 1997 - 31 Jul., 1999........................... AG267/97 12/11/97 77 3335
Industrial Agreement

Inton House/BLPPU and the CMETU Whole of State 3 July, 2001 - 1 Nov., 2002.............................. AG127/01 3/8/01 NP
Collective Agreement 2001

IWD Independent Wool Dumpers IWD Independent Wool 1 July, 1995 to 30 June, 1996........................... AG58/96 28/3/96 76 1318
Pty Ltd Agreement 1995/96 Dumpers Pty Ltd,

Fremantle Depot

J & K Hopkins Enterprise Agreement Whole of State 8 Aug., 2001 - 1 Nov., 2002 ............................ AG165/01 31/8/01 NP
2001
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J & K Reinforcing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG239/99 29/2/00 80 541
CMETU Collective Agreement 1999
(Cancels previous J & K Reinforcing
Agreements No. AG142/1995 &
No. AG172/98.  For prior details, see
Vol. 79, Part 2)

J & M Duffy Plasterers/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG234/99 8/3/00 80 1212
Collective Agreement 1999
(Cancels previous J&M Duffy ...
Agreement No. AG353/97.  For
prior details, see Vol. 79, Part 2)

J & P Metals Demolition Industrial Whole of State 21 July, 1999 - 31 Oct., 1999 ........................... AG128/99 6/10/99 79 3316
Agreement

J&P Brick Work Industrial Agreement J & P Brickwork 1 Aug., 1995 - 31 July, 1997 ............................ AG73/95 24/5/95 75 1879

J & R Chatfield/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG190/99 25/2/00 80 546
CMETU Collective Agreement 1999
(Replaces and Cancels previous J&R
Chatfield ... Agreements No. AG164/95
& No. AG149/97.  For prior details, see
Vol. 79, Part 2)

J & SG Barnett Domestic and Minor Whole of State 13 Feb., 1996 - 31 July, 1997 ........................... AG41/96 6/12/96 76 4918
Industrial Agreement

J & SG Barnett Domestic and Minor Whole of State 13 Feb., 1996 - 31 July, 1997 ........................... AG42/96 6/12/96 76 4920
Industrial Agreement

J & SG Barnett Industrial Agreement Whole of State 15 Dec., 1997 - 31 Oct., 1999 .......................... AG361/97 26/2/98 78 955

Jadsco Pty Ltd Maintenance Contracts Jadsco Pty Ltd 8 July, 1996 - 1 Mar., 1998 .............................. AG145/96 8/7/96 76 2621
Enterprise Bargaining Agreement
(Replaces Jadsco Pty Ltd Maintenance
... Agreement 1995 AG268/95.  See
Vol. 78, Part 2)

James Hardie Building Boards - James Hardie and Co Pty 18 Feb., 1993 to 17 Feb., 1994......................... AG13/92 3/3/93 73 734
Welshpool Enterprise Agreement Limited Establishment,
1992 Rutland Avenue,

Welshpool

James Hardie Building Services Ltd Whole of State 17 Sept., 1996 to 16 Sept., 1998 ...................... AG260/96 10/10/96 76 4548
t/a Quell Fire & Safety Products,
Perth, Portable Service Certified
Agreement 1996

James Hardie Pipelines  - Osborne James Hardie Pipelines 1 Aug., 1995 - 31 Jan., 1997 ............................ AG100/95 1/8/95 75 2367
Park (Enterprise Bargaining) Osborne Park site
Agreement 1995

James Hardie Pipelines Osborne James Hardie Pipelines 4 Dec., 1996 - Completion ............................... AG278/96 6/12/96 77 64
Park Site Redundancy Agreement Osborne Park site

James Hardie Australia Pty Ltd, James Hardie and Company 25 Feb., 2000 - 24 Feb., 2003........................... AG2/00 25/2/00 80 535
Rutland Avenue, Welshpool Pty Ltd, Rudland Ave,
Agreement 1999 Welshpool
(Replaces and Cancels James
Hardie ... Agreement No. AG336/96.
For prior details, see Vol. 79, Part 2)

James Turner Roofing Industrial Whole of State 19 May, 1999 - 31 Oct., 1999 .......................... AG87/99 22/7/99 79 2165
Agreement

Jandakot Wool Scouring Company Whole of State 15 July, 1999 - 1 July 2000............................... AG110/99 15/7/99 79 2169
Pty Ltd Agreement 1999.
(Replaces AG80/98)

Jandakot Wool Washing Pty Ltd Jandakot 15 July, 1999 - 1 July, 2000.............................. AG109/99 15/7/99 79 2171
Agreement 1999 No. 1392/2001 (Jandakot Wool Washing Pty Ltd

  ceased to be party to the Agreement) ............. ... 27/7/01 81 2437

Jandakot Wool Washing Pty Ltd Radius of 30 miles 1 July, 2001 - 30 June, 2003............................. AG204/01 4/12/01 NP
Agreement 2001 from G.P.O., Perth
(Replaces previous Jandakot Wool
... Agreement No. AG232/00.  For
prior details, see Vol. 81, Part 2)

Jasmat Steel Fabrications Industrial Mangione Nominees 6 June, 1996 - 31 July, 1997............................. AG165/96 26/7/96 76 2626
Agreement 1996 Pty Ltd t/a Jasmat

Steel Fabrications

Jasmat Engineering Industrial Whole of State 8 Dec., 1997 - 31 Oct., 1999............................ AG9/98 27/7/98 78 3208
Agreement

JBJ Plasterers Industrial Agreement JBJ Plasterers Pty Ltd 21 Mar., 1996 - 31 July, 1997 .......................... AG90/96 21/6/96 76 2323

JFK Engineering Pty Ltd Enterprise JFK Engineering Pty 1 July, 1996 - 1 July, 1998 ............................... AG198/96 28/8/96 76 4014
Agreement 1996-1997. Ltd
(Replaces No. AG116/94)

JFK Engineering Pty Ltd Enterprise 32 Davison St 1 July, 1998 - 30 June, 1999............................. AG164/98 15/10/98 78 4017
Agreement 1998-1999 Maddington

JGB Cranes/CMETU and the BLPPU Whole of State 26 July, 2001 - 28 Feb., 2003 ........................... AG159/01 9/8/01 NP
Collective Agreement 2001

JH Mac Engineering Industrial Whole of State 11 Mar., 1997 - 31 July., 1997 ......................... AG76/97 4/6/97 77 1427
Agreement

Jim Kemp Carpentry Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG219/97 12/11/97 77 3338
Agreement

Jobskills Administration and Technical Whole of State 15 July, 1993 - 4 Jan., 1994.............................. AG31/93 15/7/93 73 2042
Staff Trainee Agreement 1993

Jobskills Trainee (Child Care) Whole of State 20 Oct., 1994 - Completion.............................. AG63/94 20/10/94 74 2961

Jobskills Trainee (Childrens' Services Childrens' Services 12 Aug., 1996 - 11 Aug., 1998......................... AG116/96 12/8/96 76 4019
Private) Agreement, 1996 Employees engaged

under Jobskills program
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Jobskills Trainee (Hospitality Group Hospitality Group 27 Apr., 1994 - 26 Apr., 1995.......................... AG36/94 15/6/94 74 1902
Training (WA) Inc) Agreement 1994 Training (WA) Inc

engaged under Jobskills

Jobskills Trainee Hospitality Industry Hospitality Group 19 June, 1995 - 18 June, 1996.......................... AG105/95 19/6/95 75 2136
Agreement 1995 Training (WA) Inc

engaged under the
Jobskills Programme

Jobskills Trainee Katanning Kids Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997.......................... AG133/96 11/9/96 76 4023
Child Care Centre Agreement, 1996 Katanning Kids Child

Care Centre

Jobskills Trainee Little Whalers Child Whole of State 15 Apr., 1996 - 14 Apr., 1997.......................... AG135/96 11/9/96 76 4188
Care Centre Agreement, 1996

Jobskills Trainee Monopak Pty Ltd Whole of State 5 Aug., 1996 - 4 Aug., 1997 ............................ AG235/96 10/10/96 76 4559
Agreement, 1996

Jobskills Trainee Nally (WA) Pty Ltd Whole of State 20 May, 1996 - 19 May, 1997 .......................... AG234/96 10/10/96 76 4561
Agreement, 1996

Jobskills Trainee Plas-Pak (WA) Pty Whole of State 31 May, 1996 - 30 May, 1997 .......................... AG236/96 24/10/96 76 4562
Ltd (Employer Name) Agreement, 1996

Jobskills Trainee Plas-Pak (WA) Pty Whole of State 5 Aug, 1996 - 4 Aug, 1997 .............................. AG237/96 24/10/96 76 4563
Ltd (Employer Name) Agreement, 1996

Jobskills Trainee Plastic Injection Co. Whole of State 20 May, 1996 - 19 May, 1997 .......................... AG233/96 10/10/96 76 4565
Agreement, 1996

Jobskills Trainee Ragamuffins Child Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997.......................... AG134/96 11/9/96 76 4025
Care Centre Agreement, 1996 Ragamuffins Child

Care Centre

JOBSKILLS Trainee School Whole of State 29 Jan., 1996 - 29 Jan., 1997............................ AG294/95 18/4/96 76 1320
Employees (Canteen Assistant)
Agreement 1995

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995.......................... AG27A/94 10/6/94 74 1736
Groundsperson's) Agreement, 1994
for the Association of Independent
Schools of Western Australia, Union
of Employers (Inc.) and its employer
members

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995.......................... AG27B/94 10/6/94 74 1736
Groundsperson's) Agreement, 1994
for the Association of Independent
Schools of Western Australia, Union
of Employers (Inc.) and its employer
members

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995.......................... AG27C/94 10/6/94 74 1736
Groundsperson's) Agreement, 1994
for the Independent Schools of
Western Australia, Union of Employers
(Inc.) and its employer members

Jobskills Trainee (School Employees Whole of State 9 Jan., 1995 - 8 Jan., 1996................................ AG190/94 9/1/94 75 385
- Teachers Aide) Anglican Com-
mission Agreement, 1994

Jobskills Trainee (School Employees Whole of State 9 Jan., 1995 - 8 Jan., 1996................................ AG192/94 9/1/95 75 386
- Teacher Aide) Association of
Independent Schools Agreement, 1994

Jobskills Trainee (School Employees - Whole of State 9 Jan., 1995 - 8 Jan., 1996................................ AG191/94 9/1/95 75 387
Teachers Aide) Catholic Education
Commission Agreement, 1994

John's Bricklaying Industrial John's Bricklaying 1 Aug., 1995 - 31 July, 1997 ............................ AG66/95 18/5/95 75 1880
Agreement

John Holland Building Operations John Holland Construction 31 Oct., 1999 - 31 Oct 2002 ............................ AG142/00 30/6/00 80 2948
Agreement 2000 & Engineering Pty Ltd
(Cancels previous John Holland (WA region)
... Agreement No. AG73/98.
For prior details, see Vol. 80, Part 1)

John Holland Construction and Nelson Point 4 June, 1993 - Completion ............................... AG49/93 4/11/93 73 2956
Engineering Pty Ltd (Nelson Point Development Project
Development Project) Enterprise Port Hedland
Bargaining Agreement

John Holland Construction and John Holland Construction 17 June, 1994 - Completion ............................. AG81/94 28/8/94 74 2113
Engineering Pty Ltd (Wanea- and Engineering Pty Ltd,
Cossack On-site Assembly Work) Wanea-Cossack Project,
Agreement 1994 Jervoise Bay

John Holland Precast Agreement 2000 John Holland Precast 31 Oct., 1999 - 31 Oct., 2002 .......................... AG141/00 30/06/00 80 2952
(Cancels previous John Holland Yard, Kwinana
Precast Agreement No. AG74/1998.
For prior details, see Vol. 80, Part 1)

John Shelton Contract Carpentry Whole of State 8 Sept., 1998 - 31 Oct., 1999 ........................... AG180/98 24/11/98 78 4599
Industrial Agreement

John XXIII College Council Inc. Non- John XXIII College Inc 31 July, 2001 - 30 June, 2003........................... AG145/01 31/7/01 NP
Teaching Staff Enterprise Bargaining Mount Claremont
Agreement 2000
(Replaces & Cancels previous John
XXIII ... Agreement AG49/99.  For
prior details, see Vol. 81, Part 2)

Jones & Rickard Service (WA) Jones & Rickard Service 23 Oct., 1995 - 22 Oct., 1996 .......................... AG248/95 9/11/95 75 3207
Enterprise Bargaining (W.A.)
Agreement 1995

Jones & Rickard Service (W.A.) Whole of State 1 Sept., 1997 - 30 April, 1999.......................... AG286/97 28/1/98 78 687
Enterprise Bargaining Agreement 1997

K & L Scaffolding Industrial Whole of State 25 Aug., 1999 - 31 Oct., 1999.......................... AG146/99 4/11/99 79 3319
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Agreement
Kalamunda District Community Kalamunda District 10 Oct., 1994 - 9 Oct., 1995 ............................ AG109/95 2/8/95 75 2535
Hospital (Hospital Assistants) Community Hospital
Agreement Board

Karrinyup Plastering/BLPPU and the Whole of State 7 Aug., 2000 - 1 Nov., 2002 ............................ AG195/00 6/9/00 80 4102
CMETU Collective Agreement 2000

Karrinyup Plastering Industrial Karrinyup Plastering 21 Nov., 1994 - 31 July, 1995 .......................... AG171/94 6/12/94 75 99
Agreement Co. Pty Ltd No. 1144/2001 (Karrinyup Plastering Co Pty Ltd

 ceased to be party to the Agreement) .............. ... 18/6/01 81 1608

Karrinyup Plastering Co. Industrial Karrinyup Plastering 15 Sept., 1995 - 31 July 1997........................... AG192/95 10/10/95 75 2987
Agreement Co. Pty Ltd No. 1143/2001 (Karrinyup Plastering Co Pty Ltd

  ceased to be party to the Agreement) ............. ... 18/6/01 81 1607

Karrinyup Plastering Co Pty Ltd Whole of State 1Aug., 1997 ., 31 Oct., 1999............................ AG159/97 17/9/97 77 2628
Industrial Agreement

KBE Contracting Asbestos Eradica- KBE Contracting Pty 18 Nov., 1994 - 17 Nov., 1996......................... AG145/94 18/11/94 75 100
tion Industrial Agreement Ltd

KBE Contracting (Asbestos Eradica- Whole of State 19 Apr., 2000 - 1 Nov., 2002 ........................... AG120/00 2/6/00 80 2625
tion & Fire Protection)/BLPPU and
the CMETU Collective Agreement
2000

KBE Contracting/BLPPU and the Whole of State 19 Apr., 2000 - 1 Nov., 2002 ........................... AG121/00 2/6/00 80 2630
CMETU Collective Agreement 2000
(Cancels previous KBE Contracting
Industrial Agreements No. AG104/96
& No. AG343/97.  For prior details,
see Vol. 79, Part 2)

Kewdale Engineering & Construction Kewdale Engineering 1 Apr., 1995 - 31 Mar., 1996 ........................... AG261/95 6/11/95 75 3209
Enterprise Bargaining Agreement and Construction

Kewdale Engineering & Construction Whole of State 1 Apr., 1996 - 31 Mar., 1998 ........................... AG225/96 8/11/96 76 4585
Enterprise Bargaining Agreement -
No. 3

Kewdale Engineering & Construction Whole of State 1 April, 1998 - 31 March, 1999 ........................ AG174/98 12/10/98 78 4027
Enterprise Bargaining Agreement
No. 4 - 1998

Keywest Construction Industrial Keywest Constructions 23 Nov., 1995 - 31 July, 1997 .......................... AG301/95 10/1/96 76 359
Agreement Pty Ltd

Keywest Construction Co. Pty Ltd Whole of State 1Aug., 1997 - 31 Oct., 1999............................. AG370/97 26/2/98 78 955
Industrial Agreement

Kiam KNR Plant Enhancement Kiam Plant Enhancement 4 Feb., 2001 - 30 July, 2001 ............................. AG48/01 19/4/01 NP
Kwinana Works Agreement 2001 Works at Kwinana Nickel

Refinery site

Kilbride Industrial Agreement Kilbride Pty Ltd 2 Aug., 1996 - 31 July, 1997 ............................ AG175/96 6/9/96 76 4027

Kilcullen and Clark Industrial Acklington Nominees Pty 8 Dec., 1995 - 31 July, 1997 ............................ AG328/95 20/3/96 76 970
Agreement Ltd t/a Kil and Clark

Kilpatrick Green Pty Ltd Nelson Point Nelson Point Development 21 April, 1993 - Completion............................. AG22/93 1/6/93 Not for
Development Project (Enterprise Project Port Hedland ........................................................................ Publication
Bargaining Agreement) AG22/1993

Kilpatrick Green Pty Ltd (WA) Kilpatrick Green Pty Ltd 1 Jan., 1996 - 31 Dec., 1997............................. AG105/97 30/5/97 77 1429
Agreement

Kirin Australia Enterprise Agreement Whole of State 1 July., 1996 - 30 June., 1998........................... AG45/97 6/8/97 77 2243
1996 No. 277/2000 (Kirin Australia Pty Ltd ceased to be

 party to Agreement) ........................................ ... 24/2/00 80 607

Kirin Australia Enterprise Agreement Whole of State 15 May, 2000 - 14 May, 2001 .......................... C64/00 9/11/00 80 5669
2000

Kirin Australia (Fitters') Enterprise Whole of State 20 Apr., 2001 - 11 Aug., 2001 ......................... C64/00 20/4/01 NP
Agreement 2000

Kirin Australia (Fitters') Enterprise Whole of State 12 Aug., 2001 - 11 Aug., 2002......................... AG252/01 25/3/02 NP
Agreement 2001

Kiwi Rigging & Scaffolding/BLPPU Whole of State 15 Feb., 2001 - 1 Nov., 2002 ........................... AG25/01 8/3/01 NP
Collective Agreement 2001

Kleenit/BLPPU and the CMETU Whole of State 7 Nov., 2001 - 1 Nov., 2002 ............................ AG221/01 27/11/01 NP
Collective Agreement 2001

KLM Electrical Contracting (WA) Whole of State 1 July, 1996 - 31 Dec., 1997 ............................ AG275/96 16/10/96 76 4588
Pty Ltd Enterprise Agreement 1996

KMD Interior (WA) Pty Ltd Industrial Whole of State 27 Feb., 1996 - 31 July, 1997 ........................... AG51/96 11/12/96 77 65
Agreement

KMD Interiors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG160/97 17/9/97 77 2631

K Mart Armadale Rostering K Mart Australia Ltd 8 Apr., 1994 - 7 Apr., 1995.............................. AG31/94 13/5/94 74 1517
Agreement 1994 Armadale Store

K Mart Food Services (Wages) Whole of State 1 Aug., 1994 - 31 July, 1995 ............................ AG65/94 29/7/94 74 1903
Agreement 1994

K-Mart Western Australia Distribution K-Mart Australia Limited, 27 Feb., 1995 - 1 Aug., 1995............................ AG16/95 27/2/95 75 900
Centres Enterprise Agreement Distribution Centres,

Western Australia

K-Mart Western Australia Distribu- K-Mart Australia 5 June, 1996 - 31 July, 1997............................. AG100/96 5/6/96 76 2325
tion Centres Agreement Limited

Komatsu Australia Perth (Service Komatsu Australia Pty Ltd 1 July, 2001 - 29 June, 2003............................. AG180/01 19/9/01 NP
Department) Enterprise
Agreement 2001
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Kone Elevators (Australia) Pty Limited Not for Publication 4 Mar., 1994 - 3 Mar., 1995............................. AG11/94 4/3/94 74 598
Enterprise Bargaining Agreement 1993 No. 1170/2000 (Kone Elevators Pty Ltd ceased to

  be party to the Agreement)............................. ... 31/7/00 80 3287

Kone Elevators Pty Limited Enterprise Whole of State 4 June, 1997 - 3 June, 2000.............................. AG18/98 17/6/98 78 2820
Bargaining Agreement No. AG18/98. No. 1171/2000 (Kone Elevators Pty Ltd ceased to
(Deletes & Replaces Kone Elevators   be party to the Agreement)............................. ... 31/7/00 80 3287
... Agreement AG249/95. For prior
details, see Vol. 78, Part 1)

KSE Steel Team Enterprise KSE Engineering and 31 Dec., 1993 - 31 Mar., 1995 ......................... AG83/93 18/1/94 74 234
Bargaining Agreement Construction (KSE),

Welshpool

Kurda Employment and Training Kurda Employment and 6 Dec., 1994 - 5 July, 1995 .............................. AG140/94 6/12/94 74 2964
Jobskills Agreement 1994 Training  Project (Inc)

Kwinana Industries Council Engineer- Trainees at Kwinana 1 Feb., 1997 - 31 Jan., 1999 ............................. AG139/97 24/7/97 77 1940
ing Traineeship Agreement 1997 Industries Council

Engineering

Kwik Cut Chasing Services/BLPPU State of WA 3 July, 2001 - 1 Nov., 2002.............................. AG128/01 3/8/01 NP
Collective Agreement 2001

Kwinana Oil Refinery Site Main- United Construction BP 1 Jan., 1997 - 30 June 1999.............................. AG317/97 28/11/97 77 3341
tenance and Modification Oil Kwinana Operations
Contractors Agreement 1997

Kwinana Towage Services Small Within the Port of 4 Nov., 1985 to 4 Nov., 1987 .......................... AG9/86 24/2/87 67 824
Craft Crews Agreement 1986 Fremantle and Shore

Stations

L & M Painting/BLPPU and the Whole of State 18 Apr., 2001 - 1 Nov., 2002 ........................... AG70/01 14/5/01 NP
CMETU Collective Agreement 2000

L & M Painting Service Domestic L & M Painting Service 15 Dec., 1995 - 31 July, 1997 .......................... AG335/95 3/7/96 76 2642
Industrial Agreement 1996

L & M Painting Service Commercial Leslie Beer, Eileen Beer, 25 June, 1996 - 31 July, 1997........................... AG334/96 6/9/96 76 4029
Industrial Agreement Tracy Beer & Michael

Beer t/a L & M Painting
Service

La Bianca Marketing Services/ Whole of State 9 Oct., 2001 - 1 Nov., 2002 ............................. AG198/01 26/10/01 NP
BLPPU Collective Agreement 2001

Laboratory Assistants Traineeship Whole of State 19 Sept., 1991 - 18 Sept., 1992........................ AG9/91 16/10/91 71 3177
Agreement

Laboratory Assistants Traineeship State of WA 27 Feb., 1991 to 26 Feb., 1992......................... AG7/91 22/7/91 71 2067
(Core Laboratories) Agreement

Laboratory Assistants Traineeship State of WA 4 Feb., 1991 to 3 Feb., 1992 ............................ AG6/91 22/7/91 71 2069
(Metana Minerals) Agreement

Laboratory Assistants Traineeships State of WA 27 Feb., 1991 to 26 Feb., 1992......................... AG5/91 22/7/91 71 2070
(Min-culture Laboratories Pty Ltd)

Lake Joondalup Baptist College (Enter- Whole of State 1 July, 2000 - 31 Dec., 2001 ............................ AG36/01 3/5/01 NP
prise Bargaining) Agreement 2000
(Cancels previous Lake Joondalup
... Agreement No. AG34/99.  For prior
details, see Vol. 81, Part 2)

Lance Holt School Enterprise Lance Holt School 29 Apr., 1997 - 31 May., 1998......................... AG80/97 30/4/97 77 1182
Bargaining Agreement 1996
(Replaces previous Lance Holt ...
Agreement No. AG12/95.  For prior
details, see Vol. 76, Part 2)

Largo Construction Demolition M. Harper t/a 26 Apr., 1995 - 25 Apr., 1997.......................... AG83/95 21/7/95 75 2367
Industrial Agreement Largo Construction

LCM Pty Ltd/BLPPU and the Whole of State 17 Aug., 2000 - 1 Nov., 2002 .......................... AG199/00 20/10/00 80 5041
CMETU Collective Agreement 2000

Ledger Engineering Pty Ltd Enter- Ledger Engineering 4 Aug., 1994 - 30 June, 1995 ........................... AG41/94 8/8/94 74 1905
prise Bargaining Agreement Pty Ltd

Ledger Engineering Pty Ltd (Receiver Whole of State 1 July, 1995 - 30 June, 1996............................. AG9/96 2/2/96 78 2255
and Manager Appointed) Enterprise
Bargaining Agreement 1995

Leeds Painting Services Industrial Whole of State 24 Jul., 1998 - 31 Oct., 1999............................ AG132/98 14/9/98 78 3667
Agreement

Leeds Painting Services/CFMEUW Whole of State 11 Dec., 2001 - 1 Nov., 2002........................... AG259/01 9/1/02 NP
Collective Agreement 2001

Leighton Contractors Pty Limited Leighton Contractors Pty 19 Sept., 1995 - Completion ............................ AG64/96 30/5/96 76 1877
Agree-ment 1994 for Construction Ltd Wandoo Concrete
of the Wandoo Concrete Gravity Gravity Structure, Bunbury
Structure

Leighton Contractors Maintenance State of WA 29 June, 2000 - 28 June, 2002.......................... AG116/00 29/6/00 80 2955
Personnel Agreement 2000
(Cancels previous Leighton
Contractors ... Agreement
No. AG235/98.  For prior details,
see Vol. 80, Part 1)

Leighton Contractors Mining and Employees of Leighton 10 Dec., 1997 - 9 Dec., 1999 ........................... AG354/97 28/1/98 78 691
Processing Enterprise Agreement 1997 Contractors Pty Limited

Leisure Day Agreement West Australian News- 22 Nov., 1979 to 31 Dec., 1979 ....................... AG22/79 3/12/79 59 1717
papers and Nationwide
News Pty Ltd

Leslie Concrete/BLPPU and the Whole of State 19 Feb., 2001 - 1 Nov., 2002 ........................... AG31/01 27/3/01 NP
CMETU Collective Agreement 2001
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Leslie Concrete Industrial Agreement Leslie Concrete 15 Sept., 1995 - 31 July, 1997.......................... AG180/95 10/10/95 75 2989

Leslie Concrete Industrial Agreement Whole of State 27 Oct 1997 - 31 Oct., 1999............................. AG272/97 12/11/97 77 3345

Lidco Aluminium Windows Pty Ltd Lidco Aluminium 1 Sept., 1995 - 31 Aug., 1996 .......................... AG286/95 30/11/95 75 3213
Agreement 1995 Windows Pty Ltd

(Maddington)

Lidco Aluminium Windows Pty Ltd Lidco Aluminium 13 Nov., 1995 - 31 July, 1997 .......................... AG291/95 21/12/95 76 117
Industrial Agreement Windows Pty Ltd

Linear Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG92/00 3/5/00 80 1864
Agreement 2000
(Cancels previous Linear Ceiling
Industrial Agreements No. AG87/96
& No. AG75/98.  For prior details,
see Vol. 79, Part 2)

Linencare Australia Transport Enter- Linencare Australia 16 Sept., 1999 - 24 Feb., 2001 ......................... AG131/99 23/9/99 79 2900
prise Agreement 1999

Living Waters Lutheran College Whole of State 1 Feb., 2000 - 31 Dec., 2001............................ AG95/00 28/4/00 80 1869
(Enterprise Bargaining)
Agreement 2000
(Replaces previous Living Waters
... Agreement No. AG63/98.
For prior details, see Vol. 79, Part 2)

Lorndell Holdings Industrial Whole of State 2 Feb., 1996 - 31 July, 1997 ............................. AG36/96 6/12/96 76 4924
Agreement

Lower Great Southern Health Service Board of Management of 26 June, 2000 - 25 June, 2002.......................... AG129/00 26/6/00 80 2981
Board (Engineering Department) the Lower Great Southern
Enterprise Bargaining Agreement, Health Service Board
1999.  (Cancels Albany Health Service
...  Agreement 1998 No. AG47/1998)

Lysaght Building Industries Myaree John Lysaght (Australia) 23 July, 1993 - 31 May, 1995........................... AG29/93 19/8/93 73 2387
Performance Related Payments Limited Establishment,
Scheme (Enterprise Bargaining) Myaree (WA)
Agreement (Supersedes previous
Lysaght Building Industries ...
Agreement 1992.  For prior details,
see Vol.73, Part 1)

M & D Vujacic Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG196/97 7/10/97 77 2943

M & J Mitchell Enterprise Agreement Whole of State 18 Sept., 1997 - 17 Sept., 1999........................ AG185/97 2/10/97 77 2635
1997

M & M Robinson Brick- laying M & M Robinson 1 Aug., 1995 - 31 July, 1997 ............................ AG71/95 18/5/95 75 1881
Industrial Agreement Bricklaying

M & M Strickland Contractors M & M Strickland 6 Dec., 1995 - 31 July, 1997 ............................ AG314/95 10/1/96 76 361
Industrial Agreement Contractors Pty Ltd

M&W Installations/CFMEUW Whole of State 7 Nov., 2001 - 1 Nov., 2002 ............................ AG219/01 27/11/01 NP
Collective Agreement 2001

M & T Roofing (Vines Resort Broad Whole of State 22 Jan., 1997 - Completion .............................. AG18/97 25/3/97 77 916
Construction) Industrial Agreement

Macorna Pty Ltd/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov. 2002 ............................. AG189/99 8/3/00 80 1217
CMETU Collective Agreement 1999
(Cancels previous Macorna Industrial
Agreement No. AG36/99. For prior
details, see Vol. 79, Part 2)

MAINE STREAM ROOFING/ Whole of State 25 May, 2002 - 1 Nov., 2002 ........................... AG82/02 27/6/02 NP
CFMEUW Collective Agreement 2002

Mainline Demolition/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG255/99 8/3/00 80 1223
Agreement 1999
(Cancels previous Mainline Demolition
Industrial Agreement No. AG82/1995.
For prior details, see Vol. 79, Part 2)

Malaga Scaffold Hire Scaffolding Malaga Scaffold Hire 20 May, 1996 - 20 May, 1998 .......................... AG150/96 5/7/96 76 2647
Industrial Agreement 1996

Maldonado Tiling/CFMEUW Collective Whole of State 25 Mar, 2002 - 1 Nov., 2002............................ AG56/02 16/4/02 NP
Agreement 2002

Mana Scaffolding Industrial Agreement Whole of State 16 Jan, 1999 - 31 Oct, 1999 ............................. AG13/99 15/3/99 79 1075

Mapstone Carter/BLPPU and the Whole of State 1 June, 2001 - 1 Nov., 2002 ............................. AG100/01 28/6/01 NP
CMETU Collective Agreement 2001
(Replaces previous Mapstone ...
Agreement AG177/95.  For prior
details, see Vol. 81, Part 2)

Marble and Cement Work (On-Site)/ Whole of State 6 Feb., 2001 - 1 Nov., 2002 ............................. AG39/01 26/3/01 NP
BLPPU and the CMETU Collective
Agreement 2000

Marble and Cement Work (On-Site) Whole of State 13 Nov, 1998 - 31 Oct, 1999............................ AG266/98 2/2/99 79 473
Industrial Agreement

Mark Duffy Plasterers/BLPPU Whole of State 19 Feb., 2001 - 1 Nov., 2002 ........................... AG30/01 27/3/01 NP
Collective Agreement 2001

Mark Duffy Plasterers Industrial Mark Duffy t/a Mark 17 Apr., 1996 - 31 July, 1997........................... AG118/96 10/6/96 76 1894
Agreement Duffy Plasterers

Marine and Power Engineers (Shift Whole of State 31 Oct., 1967 to 30 Oct., 1970......................... AG24/67 13/11/67 47 1054
Engineers) Royal Perth Hospital
Agreement

Marinigate Pty Ltd Industrial Agreement Whole of State 18 Oct., 1999 - 31 Oct., 1999........................... AG177/99 26/11/99 79 3633

Masterplanners Interiors Pty Ltd Whole of State 1 Feb., 1996 - 31 July, 1997 ............................. AG49/96 11/12/96 77 68
Industrial Agreement
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Masterplanners Interiors Pty Ltd Whole of State 31 Aug., 1998 - 31 Oct., 1999.......................... AG171/98 13/11/98 78 4606
Industrial Agreement

Masterplanners Interiors Pty Ltd/ Whole of State 24 June, 2002 - 1 Nov., 2002 ........................... AG81/2002 27/06/02 NP
CFMEUW Collective Agreement 2000

Masters Dairy Limited Enterprise Masters Dairy Limited 8 Sept., 1995 - 31 Dec., 1996........................... AG125/95 8/9/95 75 2762
Bargaining Agreement 1995,
No. AG125/1995

Matilda Bay Brewing  Company Matilda Bay Brewing 16 Dec., 2001 - 31 July, 2004 .......................... AG34/02 5/4/02 NP
Limited Enterprise Development Company Limited
Agreement 2001
(Replaces & Cancels previous Matilda
Bay ... Agreement No. AG156/00.  For
prior details, see Vol. 81, Part 2)

MB Foster Industrial Agreement Michael Foster and Brian 15 Mar., 1996 - 31 July, 1997 .......................... AG83/96 21/6/96 76 2339
Foster t/a MB Foster

McCarthy and McCord Bricklayers McCarthy and McCord 1 Aug., 1995 - 31 July, 1997 ............................ AG130/95 5/10/95 75 2764
Industrial Agreement Bricklayers

McCraken Rigging Industrial Agreement L. McCraken t/a 21 Sept., 1995 - 31 July, 1997.......................... AG239/95 22/11/95 76 118
McCracken Rigging

McDonald & Mavric Bricklaying McDonald & Mavric 1 Aug., 1995 - 31 July, 1997 ............................ AG94/95 6/7/95 75 2137
Services Agreement Bricklaying Services

MDR Construction Hire Industrial Whole of State 8 June, 1999 - 31 Oct., 1999 ............................ AG118/99 31/8/99 79 2378
Agreement

Meadow Lea Foods Ltd (Canningvale 20 Coulson Way, 21 June, 2001 - 1 Dec., 2001............................ AG104/01 21/6/01 NP
Enterprise Agreement 2000/2001 Canningvale, WA
(Replaces previous Meadow Lea ...
Agreement 1998 No. AG134/99 insofar
as it applies to the Canningvale site.
For prior details, see Vol. 81, Part 2)

Meadow Lea Foods Ltd (Western Bunbury 1 June, 1998 - 31 May, 2000............................ AG133/99 3/9/99 79 2393
Australia) Enterprise Agreement 1998.
(Replaces AG82/1994)

Meadow Lea Foods Ltd (Western Whole of State 1 June, 1996 - 31 May, 1998............................ AG331/96 31/1/97 77 371
Australia) Enterprise Agreement 1996

Men at Work Carpentry/BLPPU and the Whole of State 7 May, 2001 - 1 Nov., 2002 ............................. AG86/01 31/5/01 NP
CMETU Collective Agreement 2001

MENCHETTI NOMINEES / CFMEUW Whole of State 3 Apr., 2002 - 1 Nov., 2002 ............................. AG58/02 24/4/01 NP
Collective Agreement 2002

Menchetti Nominees Industrial Menchetti Nominees 8 Sept., 1995 - 31 July 1997............................. AG157/95 10/10/95 75 2992
Agreement Pty Ltd

Menchetti Nominees Industrial Whole of State 12 Feb, 1999 - 31 Oct, 1999 ............................ AG23/99 31/3/99 79 1079
Agreement

Mercy Hospital Mount Lawley (HSOA) Mercy Hospital 20 Oct., 2000 - 19 Aug., 2002.......................... AG227/00 20/10/00 80 5046
Enterprise Agreement 2000 Mount Lawley
(Replaces previous HSO (Mercy
Hospital) ... Agreement No. AG122/98.
For prior details, see Vol. 80, Part 1)

Merlino Construction Industrial Whole of State 6 Mar., 1998 - 31 Oct., 1999............................ AG41/98 21/5/98 78 2260
Agreement

Mervon Industrial Agreement Whole of State 7 Nov., 1996 - 30 June., 1999 .......................... AG297/96 4/6/97 77 1451

Merym Constructions Industrial Merym Pty Ltd t/a 19 Sept., 1995 - 31 July, 1997.......................... AG230/95 22/11/95 76 120
Agreement Merym Constructions

Merym Pty Ltd Industrial Agreement Merym Pty Ltd 26 Sept., 1994 - 31 July, 1995.......................... AG114/94 26/10/94 74 2669
- The

Metal Trades (Wundowie Iron and Area controlled by 18 Aug., 1975 to 17 Aug., 1976....................... AG30/75 17/10/75 55 1622
Steel) Apprenticeship Agreement Wundowie Iron and Steel

Methodist Ladies' College (Enterprise Methodist Ladies' 10 Feb., 1995 - 31 Dec., 1995.......................... AG13/95 15/2/95 75 625
Bargaining) Agreement 1994 College

Methodist Ladies' College (Enterprise Whole of State 23 Feb., 2000 - 31 Dec., 2001.......................... AG14/00 2/3/00 80 552
Bargaining) Agreement 1999
(Replaces previous Agreement
No. AG160/1996.  For prior details,
see Vol. 79, Part 2)

Methodist Ladies' College (Facilities Methodist Ladies' College 1 Jan., 1995 - 31 Dec., 1996 ............................ AG25/96 12/4/96 76 1321
Assistants/Trades-persons) Enterprise
Agreement 1995

Methodist Ladies' College Non- Whole of State 4 May, 2000 - 31 Dec., 2001............................ AG112/00 4/5/00 80 1874
Teaching Staff (Enterprise Bargaining)
Agreement 2000.
(Replaces previous Agreement
No. AG326/97.  For prior details,
see Vol. 79, Part 2)

Methodist Ladies' College (Non- Whole of State 1 Nov., 1997 - 31 Dec., 1998........................... AG118/98 30/9/98 78 3671
Teaching Staff - Building Trades)
Enterprise Bargaining Agreement 1998

Metro Brick Armadale (Enterprise Metro Brick employees at 8 Feb., 1995 - 31 Dec., 1996............................ AG96/95 7/9/95 75 2765
Bargaining) Agreement 1994 Armadale Brick

Manufacturing

Metro Brick (Cardup) (Enterprise Metro Brick 5 Apr., 1995 - 31 Dec., 1996............................ AG37/95 4/5/95 75 1599
Bargaining) Agreement 1994 Employees at Cardup

Brick Manufacturing

Metro Meat International Limited, Metro Meat International 8 Dec., 1997 - 8 Dec., 2000 ............................. AG372/97 25/6/98 78 2824
Katanning Division Maintenance Ltd Katanning operations
Employees Enterprise Agreement
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Metro Meat International (Katanning) Katanning, 13 July, 1999 - 30 June, 2001........................... AG123/99 13/7/99 79 2173
AMIEU Processing Agreement (1999) Western Australia

Metro Meat International Limited, Metro Meat International 21 July, 1997 - 20 July, 2000............................ AG373/97 18/6/98 78 2833
Linley Valley Maintenance Employees Ltd Linley Valley No. 1720/2001 (Communications, Electrical,
Enterprise Agreement operations   Electronic, Energy, Information, Postal, Plumbing

  and Allied Workers Union ceased to be party to the
  Agreement) .................................................... ... 27/9/01 81 2755

Metrobus Engineering and Maintenance Employees of Metrobus 11 July, 1995 - 10 July, 1996............................ AG111/95 26/7/95 75 2371
Enterprise Agreement 1995 Asset Management

Services & engineering
Employees of Metrobus
Depots

Metrobus Engineering Employees Engineering Employees at 30 Nov., 1997 - 18 July, 1998 .......................... AG329/97 9/12/97 77 149
Closedown Enterprise Bargaining Metropolitan (Perth)
Agreement 1997 Passenger Transport

Trust

Metropolitan Health Service Board Metropolitan Health 23 Nov., 2000 - 22 Nov., 2002......................... AG248/00 23/11/00 80 5414
Engineering and Building Services Service Board
Enterprise Agreement 2000

Metropolitan Health Service Board - Metropolitan Health Service 8 Sept., 1999 - 7 Sept., 2001............................ AG147/99 8/9/99 79 2922
King Edward Memorial and Princess Board - King Edward
Margaret Hospitals (Plant Operators) Memorial and Princess
Enterprise Bargaining Agreement 1999 Margaret Hospitals

Midland College of TAFE Engineering Midland College of Tafe 24 Sept., 1999 - 23 Sept., 2001........................ AG140/99 24/9/99 79 2926
Trades' Enterprise Bargaining
Agreement 1999

Mike Harper Industrial Agreement Whole of State 26 Aug., 1996 - 31 July, 1997 .......................... AG227/96 21/10/96 76 4603

Mills Signs Painting Service/CFMEUW Whole of State 11 Dec., 2001 - 1 Nov., 2003........................... AG257/01 9/1/02 NP
Collective Agreement 2001

Minesite Personnel Pty Ltd Industrial Whole of State 2 Mar, 1999 - 31 Oct, 1999.............................. AG28/99 31/3/99 79 1083
Agreement

Minesite Personnel Pty Ltd Certified Whole of State 25 May 1999 - 31 Mar, 2000............................ AG71/99 25/5/99 79 1659
Agreement 1999

Ministerial Chauffeurs Enterprise Whole of State 16 Feb., 2000 - 15 Feb., 2002........................... AG211/99 16/2/00 80 554
Bargaining Agreement 1999
(Supersedes Ministerial Chauf-
feurs Employment Conditions
Agreement 1991)

Ministry for Culture & the Arts Ministry for Culture 17 Jan., 2001 - 16 Jan., 2003............................ AG2/01 17/1/01 81 514
ALHMWU Enterprise Bargaining & The Arts
Agreement 2000
(Replaces and Cancels previous
Art Gallery of Western Australia
Enterprise Bargaining Agreement
No. 330/1997.

Ministry of Education Groundsperson/ Within the Ministry 25 July, 1988 to 24 July, 1989.......................... AG16/88 22/5/89 69 1451
Pool Attendant Traineeship Industrial of Education
Agreement

Ministry of Justice (Miscellaneous) Whole of State 1 Oct., 1999 - 31 Oct., 2001 ............................ AG150/99 1/10/99 79 2933
Enterprise Agreement 1999
(Replaces Ministry of Justice
Enterprise Agreement 1995/97 as
it relates to employees
covered by this agreement)

Ministry of Justice Prison Officers Whole of State 30 Nov., 2000 - 29 Nov., 2002......................... AG271/00 30/11/00 80 5416
Enterprise Agreement 2000

Mirage Industries/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG103/00 19/5/00 80 2636
CMETU Collective Agreement 1999
(Cancels previous Mirage Industries
Industrial Agreement No. AG102/99.
For prior details, see Vol. 79, Part 2)

Mirvac Constructions (WA) Pty Ltd Mirvac Constructions 6 Mar., 2002 - 31 Oct., 2002............................ AG47/02 11/4/02 NP
Industrial Agreement (WA) Pty Ltd

Mitchell Erectors Industrial Agreement Mitchell Erectors Pty Ltd 15 Sept., 1995 - 31 July, 1997.......................... AG169/95 10/10/95 75 2993

Mitchell Erectors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG158/97 17/9/97 77 2636

Mitre 10 Warehouse Employees Distribution Centre, 24 Nov., 2000 - 30 June, 2002 ......................... AG249/00 24/11/00 80 5419
Agreement 2000 Canning Vale
(Replaces previous Mitre 10 Ware-
house ... Agreement No. AG239/98.
For prior details, see Vol. 80, Part 1)

MOBILE DEWATERING/CFMEUW Whole of State 19 Dec., 2001 - 1 Nov., 2004........................... AG266/01 14/2/02 NP
Collective Agreement 2001

Moerlina School Amended (Enterprise Whole of State 1 Feb., 2001 - 31 July, 2003 ............................. AG206/01 14/12/01 NP
Bargaining) Agreement 2001
(Replaces & Cancels previous Moerlina
School ... Agreement No. AG16/99.
For prior details, see Vol. 81, Part 2)

Mooring Staff, Albany (Casuals) Port of Albany In accordance with Waterside........................... AG9/75 18/2/75 55 284
Agreement Workers Federation Contract

Morley Bricklayers Industrial Morley Bricklaying 1 Aug., 1995 - 31 July, 1997 ............................ AG129/95 5/10/95 75 2768
Agreement

Morley Bricklayers Industrial Morley Bricklaying 1 Aug., 1995 - 31 July, 1997 ............................ AG129/95 5/10/95 75 2768
Agreement

Morley Bricklaying Contractors Christopher Smith and 5 Dec., 1995 - 31 July, 1997 ............................ AG315/95 10/1/96 76 362
Industrial Agreement Dennis Smith t/a Morley

Bricklaying Contractors
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MR Formwork/BLPPU and the CMETU Whole of State 15 Dec., 2000 - 1 Nov., 2002........................... AG288/00 12/1/01 81 532
Collective Agreement 2000

MR Formwork (WA) Pty Ltd Industrial Whole of State 21 Feb., 1997 - 31 July, 1997 ........................... AG50/96 11/12/96 77 71
Agreement

MRC Contracting/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG250/99 24/3/00 80 1227
CMETU Collective Agreement 1999
(Cancels previous MRC Contracting
Industrial Agreement No. AG225/97.
For prior details, see Vol. 79, Part 2)

MTJW Reofixer/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG241/99 8/3/00 80 1232
CMETU Collective Agreement 1999

MT Lothian Plasterers Industrial Fairfyeld Pty Ltd t/a 8 Sept., 1995 - 31 July 1997............................. AG156/95 10/10/95 75 2995
Agreement Mt Lothian Plasterers

Muldoon Tiles Industrial Agreement Muldoon Tiles Supply 7 Dec., 1995 - 31 July, 1997 ............................ AG319/95 10/01/96 76 364
and Fix Pty Ltd

Multi Glass & Aluminium Fabricators/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG197/99 8/3/00 80 1238
BLPPU and the CMETU Collective
Agreement 1999
(Cancels previous Multi Glass &
Aluminium ... Agreements
No. AG217/97 & No. AG261/98.
For prior details, see Vol. 79, Part 2)

Multi Glass Industrial Agreement Whole of State 17 Mar., 1997 - 31 July., 1997 ......................... AG77/97 4/6/97 77 1453

Multiplex Constructions Industrial Whole of State 1 Nov., 1999 - 31 Oct., 2002 ........................... AG86/00 2/4/01 NP
Agreement

Murphy Plant Hire and Demolition/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG91/00 3/5/00 80 1879
BLPPU Collective Agreement 2000
(Cancels previous Murphy Plant ...
Agreement No. AG93/98.  For prior
details, see Vol. 79, Part 2)

Myer Stores Limited Distribution Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996 ........................... AG88/94 14/9/94 74 2352
Centre Carousel Road Cannington bution Centre, Cannington
Site Agreement 1984

Myer Stores Limited Distribution Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996 ........................... AG120/94 22/12/94 75 102
Centre Carousel Road Cannington bution Centre, Cannington
Site Clerical Agreement 1994

Mywest Australia Industrial Agreement Whole of State 23 Nov. 1995 - 31 July, 1997 ........................... AG307/95 10/01/96 76 365

N & K Ceilings/BLPPU Collective Whole of State 7 Sept., 2000 - 1 Nov., 2002 ............................ AG221/00 31/10/00 80 5057
Agreement 2000
(Replaces and Cancels previous
NK Ceiling ... Agreement No. AG290/77
For prior details, see Vol. 80, Part 1)

Nally Canning Vale Agreement 1996 Nally (WA) Pty Limited, 3 Oct., 1996 - 2 Apr., 1998 .............................. AG221/96 3/10/96 76 4208
(Replaces Nally Canning Vale 173 Bannister Road
Agreement 1995 No. AG90/95. Canning Vale
(For prior details, see Vol. 78, Part 2)

Nally North Perth Agreement 1995 Nally (WA) Pty Ltd 2 Aug., 1995 - 1 Aug., 1996 ............................ AG91/95 2/8/95 75 2537

Nally North Perth Agreement 1996 Nally (WA) Pty Limited 3 Oct., 1996 - 2 Apr., 1998 .............................. AG222/96 3/10/96 76 4213
Kadina Street North Perth

Nannup Timber Processing Pty Ltd South-West Land Division 28 Apr., 2001 - 30 June, 2003.......................... AG113/01 3/8/01 NP
Enterprise Agreement 2001 of W.A. excluding area

comprised within a radius
of 45km from G.P.O., Perth

National Ceramics/BLPPU Collective State of WA 1 June, 2000 - 1 Nov., 2002 ............................. AG187/00 28/8/00 80 4119
Agreement 2000

National Ceramics/BLPPU Collective State of WA 13 Sept., 2000 - 1 Nov., 2002 .......................... AG223/00 17/10/00 80 5052
Agreement 2000
(Replaces previous National Ceramics
... Agreement No. AG187/2000)

National Training Wage (Hospitality Trainees employed by 13 Dec., 1995 - 12 Dec., 1996 ......................... AG211/95 13/12/95 76 121
Industry) Agreement 1995, Hospitality Group
No AG211 of 1995 Training (WA) Inc

Natural Habitats Landscapes Industrial Whole of State 17 Mar. 1998 - 31 Oct., 1999........................... AG51/98 2/6/98 78 2267
Agreement

Natural Stone/BLPPU and the CMETU Whole of State 22 June, 2001 - 1 Nov., 2002 ........................... AG120/01 13/7/01 NP
Collective Agreement 2001

Naus Building Products Industrial Whole of State 1 Aug., 1997 - 31 Oct 1999 ............................. AG251/97 3/12/97 77 3352
Agreement

Naus Fire Protection/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG198/99 21/3/00 80 1244
CMETU Collective Agreement 1999

N.B. Love Starches (W.A.) Site N.B. Love Starches 1 Apr., 1994 - 30 Mar., 1996. .......................... AG17/94 18/10/94 74 2670
Agreement 1994 (W.A.)

N.B. Love Starches (W.A.) State Site N.B. Love Starches (W.A.) 1 July, 1996 - 31 Dec., 1998 ............................ AG292/96 17/12/96 77 72
Agreement 1996

Nelson Point and Finucane Island Nelson Port and Finucane 1 May., 1997 - Dec., 1998 ............................... AG113/97 15/5/97 77 1455
Capacity Expansion Project - Port Island in Port Hedland
Hedland Agreement 1997-1998

Nelson Point and Finucane Island Construction Workers at 1 May., 1997 - Dec., 1998 ............................... AG1661/97 19/8/97 77 2306
Capacity Expansion Project - Port Nelson Point and Finucane
Hedland Agreement 1997-1998 Island Port Hedland

Nelson Point and Finucane Island Construction Workers at Oct., 1997 - Dec., 1998.................................... AG321/97 8/12/97 78 153
Capacity Expansion Project - Port Nelson Point and Finucane
Hedland Agreement 1997-1998 Island
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Nestle Australia Ltd Kewdale Ware- Whole of State 1 Nov., 2001 - 30 Oct., 2003 ........................... AG262/01 30/1/02 NP
houses  - SDA Agreement 2001
(Replaces & Cancels previous Nestle
Australia Ltd Kewdale ... Agreement
1999 No. AG21/00.  For  prior details,
see Vol. 81, Part 2)

New Cement Co. Industrial Agreement New Cement Co. Pty Ltd 22 Sept., 1995 - 31 July, 1997.......................... AG238/95 22/11/95 76 123

New Cement Industrial Agreement New Cement Co. Pty Ltd 23 Nov., 1994 - 31 July, 1995 .......................... AG174/94 6/12/94 75 105

New Concrete/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG229/99 29/3/00 80 1249
Collective Agreement 1999
(Cancels previous New Concrete ...
Agreements No. AG57/1996 &
No. AG245/97.  For prior details, see
Vol. 79, Part 2)

New Force Construction Industrial Whole of State 23 Apr, 1999 - 31 Oct, 1999 ............................ AG44/99 23/4/99 79 1374
Agreement

Newco Industrial Agreement Whole of State 6 Mar., 1998 - 31 Oct., 1999............................ AG42/98 2/6/98 78 2269

N'Gala Mothercraft Home and Training Salaried Officers 27 Nov., 1975 to 26 Nov., 1978....................... AG42/75 24/12/75 55 1935
Centre (Salaried Officers) Agreement, employed by N'Gala
1975

Nilsen Electric (W.A.) Industries Nelson Point Development 4 June, 1993 - Completion ............................... AG23/93 1/6/93 NFP
Myaree Pty Ltd Nelson Point Deve- Project, Port Hedland
lopment Project (Enterprise Bargaining
Agreement) No. AG23 of 1993

Nilsen Electric (WA) Pty Ltd Enterprise Nilsen Electric (WA) 1 Dec., 1996 - 31 Dec., 1997 ........................... AG183/96 1/8/96 76 2697
Agreement 1996 Pty Ltd

N.K. Ceilings Industrial Agreement NK Ceilings 1992 Pty Ltd 21 Dec., 1994 - 31 July, 1995........................... AG181/94 29/12/94 75 107

NK Ceilings 1992 Industrial Agreement NK Ceilings 1992 Pty Ltd 1 Aug., 1995 - 31 July 1997 ............................. AG189/95 10/10/95 75 2996

Norbertine Canons Incorporated Non Whole of State 6 April, 2001 - 30 June, 2003 ........................... AG134/01 31/7/01 NP
-Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces previous Norbertine Canons
... Agreement No. AG60/99.  For prior
details, see Vol. 81, Part 2)

Norcon Industrial Agreement Norcon Pty Ltd 2 Nov., 1994 - 31 July, 1995 ............................ AG143/94 2/11/94 75 109

Norcon Industrial Agreement Norcon Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG151/95 10/10/95 75 2998

North Coast Concrete/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG13/00 29/3/00 80 1255
CMETU Collective Agreement 1999
(Cancels previous North Coast Concrete
... Agreements No. AG15/1996 &
No. AG231/97.  For prior details, see
Vol. 79, Part 2)

North Metropolitan College Miscel- North Metropolitan 17/10/97 - 16/10/99 ......................................... AG281/97 17/10/97 77 3359
laneous Workers' Agreement 1997 College

Novacoat Pty Ltd Enterprise Bargaining Novacoat Pty Ltd 10 June, 1996 - 31 Dec., 1997.......................... AG119/96 10/6/96 76 1901
Agreement NC01 of 1995

NS Komatsu Perth (Service Department) Whole of State 1 July, 1999 - 30 June, 2001............................. AG223/99 28/2/00 80 566
Enterprise Agreement 1999
(Cancels previous NS Komatsu ...
Agreements No. AG3/1994 &
No. AG207/95.  For prior details,
see Vol. 79, Part 2)

Nuform Constructions Pty Ltd Industrial Whole of State 23 Aug., 1996 - 31 July, 1997 .......................... AG205/96 18/11/96 76 4928
Agreement

Nulsen Haven (Salaried Officers) Salaried Officers employed 25 June, 1976 to 24 June, 1979 ........................ AG32/76 25/6/76 56 994
Agreement, 1976 by Mentally Incurable

Childrens Association

Nurses (City of Nedlands) Industrial Nurses employed by Marita 24 July, 1974 to 23 July, 1975.......................... AG51/76 9/11/76 56 1848
Agreement Road Day Care Centre

Nu-Tex Constructions/BLPPU Whole of State 6 Apr., 2001 - 1 Nov., 2002 ............................. AG62/01 11/5/01 NP
Collective Agreement 2001

Nyindamurra Family School (Enter- Whole of State 29 May, 1998 - 31 Dec., 1998.......................... AG48/98 29/5/98 78 2273
prise Bargaining) Agreement 1997

Nyindamurra Family School (Enter- Whole of State 19 July, 1999 - 31 Dec., 2000........................... AG136/99 21/9/99 79 2939
prise Bargaining) Agreement 1999

O'Donnell Griffin (Maintenance O'Donnell Griffin 1 Nov., 1996 - 31 Oct., 1998 ........................... AG87/97 17/4/97 77 1212
Operations)Port Hedland Enterprise (Maintenance Operations)
Bargaining Agreement 1997

O'Donnell Griffin Nelson Point Nelson Point Development 4 Jan., 1993 - Completion ................................ AG20/93 19/4/93 73 1263
Development Project (Enterprise Project Port Hedland
Bargaining) Agreement

O'Donnell Griffin Nelson Project Employees at Nelson Point 16 June, 1993 - Completion.............................. AG28/93 20/7/93 75 3221
Development Project (Enterprise Development Project Port
Bargaining) Agreement Phase II Hedland employees employed

by O'Donnell Griffin

O'Donnell Griffin/Wormald Fire State of Western Australia 1 July, 1994 - 31 Dec., 1995 ............................ AG112/94 26/10/94 74 2676
Systems Western Australia Enter-
prise Bargaining Agreement

O'Donnell Griffin/Wormald Fire O'Donnell Griffin/Wormald 1 Jan., 1996 - 31 Dec., 1997............................. AG163/96 11/7/96 76 2702
Systems Western Australia Enterprise Fire Systems Western
Bargaining Agreement 1996 Australia

Oil Bunkering BP (Fremantle) Limited, BP Fremantle 1 Jan., 2001 - 31 Dec., 2002............................. AG80/01 31/5/01 NP
Enterprise Bargaining Agreement 2001
(Replaces previous Oil Bunkering ...
Agreement No. AG14/99.  For prior
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details, see Vol. 81, Part 2)
Olympic Fine Foods Enterprise Olympic Fine Foods 30 Nov., 1995 - 31 July, 1996 .......................... AG272/95 30/11/95 76 124
Agreement 1995 Pty Ltd

Omega Constructions Industrial Omega Constructions 8 Sept., 1995 - 31 July, 1997............................ AG141/95 10/10/95 75 2999
Agreement Pty Ltd

On-Site Engineering/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG81/00 18/4/00 80 1885
Agreement 2000
(Cancels previous On-Site Engineering
... Agreements No. AG132/1994,
No. AG195/1995 & No. AG11/98.
For prior details, see Vol. 79, Part 2)

Optim Projects/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG202/99 21/3/00 80 1261
Collective Agreement 1999
(Replaces previous Optim Project
Industrial Agreement No. AG75/99.
For prior details, see Vol. 79, Part 2)

Ortem Pty Ltd/BLPPU and the CMETU Whole of State 15 June, 2001 - 1 Nov., 2002 ........................... AG110/01 13/7/01 NP
Collective Agreement 2001

Orvad WA Scaffolding Industrial Orvad WA Pty Ltd 11 Nov., 1994 - 10 Nov., 1996 ........................ AG138/94 11/11/94 74 2980
Agreement

Orvad (WA) Scaffolding Industrial Orvad (WA) Pty Ltd 23 May, 1996 - 23 May, 1998 .......................... AG164/96 26/7/96 76 2706
Agreement 1996

Orvad Scaffolding Industrial Agreement Whole of State 5 Nov., 1997 - 31 Oct., 1999 ........................... AG335/97 30/4/98 78 1833

Orville Holdings Pty Ltd Industrial Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997 ............................ AG70/95 18/5/95 75 1882
Agreement

Orville Holdings Pty Bricklaying Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997 ............................ AG124/95 7/9/95 75 2769
Industrial Agreement (WA)

Osborne Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG124/00 2/6/00 80 2641
Agreement 2000

Osborne Ceramic Centre Industrial Whole of State 26 Aug., 1996 - 31 July, 1997 .......................... AG226/96 21/10/96 76 4623
Agreement

Osborne Scaffolders Industrial Osborne Scaffolders 1 Aug., 1995 - 31 July, 1997 ............................ AG190/95 10/10/95 75 3002
Agreement Pty Ltd

Osborne Cold Stores Enterprise Osborne Cold Stores 21 June, 1996 - 30 Sept., 1997......................... AG125/96 21/6/96 76 2348
Bargaining Agreement 1996 (WA) Pty Ltd

Otis Australia - Western Australia Otis Elevator Company 1 June, 1995 - 2 July, 1997............................... AG250/95 9/11/95 75 3223
Construction & Service Employees Pty Ltd No. 844/2001 (Otis Elevator Company Pty Ltd
Bargaining Industrial Agreement   ceased to be party to the Agreement) ............. 17/05/01 81 1386

Otis Building Technologies - Western Whole of State 12 Aug., 1996 - 2 June, 1997 ........................... AG202/96 16/8/96 76 4218
Australia - Elevator Division Certified
Agreement 1996

Otis Australia - Western Australian Whole of State 3 Aug., 1998 - 31 Dec., 2000........................... AG91/98 3/8/98 78 3226
Construction & Service Employees
Certified Agreement 1997

OTRACO Earthmover Tyre Fitter's Newman 10 Sept., 1998 - 30 July, 2003.......................... AG175/98 12/10/98 78 4034
Enterprise Agreement 1998
(Cancelled and Replaces Otraco
Earthmover ... Agreement 1996
No. AG171/96.  See Vol.78, Part 1)

Pacific Industrial Company Enterprise Naval Base Workshop 7 Jan., 1995 - 5 Jan., 1996................................ AG27/95 9/3/95 75 913
Bargaining Agreement 1995 operations of Pacific

Industrial Company

Pacific Industrial Company Enterprise Pacific Industrial 28 Mar., 1996 - 27 Mar., 1998......................... AG211/96 23/9/96 76 4031
Bargaining Agreement 1996 Company

Pacific Industrial Company Enterprise Naval Base Workshop 1 April, 2000 - 30 June, 2002........................... AG264/00 5/12/00 80 5424
Bargaining Agreement 2000
(Replaces previous Pacific Industrial
... Agreement No. AG158/1998.
For prior details, see Vol. 80, Part 1)

Pacific World Packaging Enterprise Pacific World Packaging, 24 June, 1994 - 23 June, 1995.......................... AG55/94 24/6/94 74 1739
Agreement 1994 24 Jackson Street, Bayswater

Pacific World Packaging (WA) Enter- Pacific World Packaging 7 Aug., 1995 - 6 Aug., 1996 ............................ AG115/95 14/8/95 75 2539
prise Agreement 1995

Pacific World Packaging (WA) Enter- Pacific World Packaging 1 July., 1996 - 1 July., 1998 ............................. AG259/96 14/12/96 77 82
prise Agreement 1996

Paint Solutions/BLPPU Collective Whole of State 18 Apr., 2001 - 15 Dec., 2001.......................... `AG72/01 14/5/01 NP
Agreement

Paint Solutions Domestic and Minor Whole of State 7 Feb.,1996 - 31 July 1997............................... AG55/96 11/12/96 77 83
Industrial Agreement

Paint Solutions Industrial Agreement Paint Solutions 29 Aug., 1995 - 31 July, 1997 .......................... AG187/95 22/11/95 76 126

P & C Industrial Installations and Whole of State 15 Dec., 1997 - 31 Oct., 1999.......................... AG360/97 26/2/98 78 955
Maintenance Agreement

P&O Cold Storage Ltd Enterprise P&O Cold Storage Ltd 29 Mar., 1995 - 31 Dec., 1995 ......................... AG26/95 29/3/95 75 913
Agreement 1995

P&O Cold Storage Enterprise P & O Cold Storage Ltd 1 Mar., 1996 - 31 Dec., 1996 ........................... AG66/96 10/4/96 76 1333
Agreement 1996

P & O Cold Storage Ltd Enterprise Whole of State 1 Jan., 1997 - 31 Dec., 1997 ............................ AG61/97 18/3/97 77 921
Agreement 1997

"P & O" Towage Services Small Craft Whole of State 16 Jan., 1989 to 15 Jan., 1991.......................... AG2/89 14/2/89 69 2356
Crews Agreement

P & O Towage Services Small Craft Whole of State 8 Feb., 1998..................................................... AG220/96 3/9/96 77 3371
Crews Enterprise Agreement 1996
(Replaces No. AG88/93



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued

Title Area Date of No. of Date Reference
Governed Operation Agreement Delivered   Vol.     Page

(113)

P & P Italiano Holdings Industrial Whole of State 9 Nov., 1997 - 31 Oct., 1999 ........................... AG340/97 78 913
Agreement

Panorama Painting Services/BLPPU and Whole of State 31 Oct., 2001 - 1 Nov., 2002 ........................... AG214/01 20/11/01 NP
the CMETU Collective Agreement 2001

Paraplegic-Quadriplegic Association Persons with disabilities 8 Apr., 1997 - 7 Apr., 2000.............................. AG12/97 8/4/97 77 1213
of WA (Inc.) Employees Wage at Paraplegic-Quadri
Agreement plegic Association (Inc.)

premises

Paraquad Industries Industrial Agreement Whole of State 13 Mar., 1998 - 31 Oct., 1999.......................... AG43/98 78 2292

Paraquad Industries/BLPPU and the Whole of State 1 May, 2000 - 31 Oct., 2003 ............................ AG229/00 17/10/00 80 5063
CMETU Collective Agreement 2000

Parent Controlled Christian Association Whole of State 1 Jan., 2001 - 31 Dec., 2003............................. AG20/02 1/3/02 NP
Northern Suburbs Inc. (Enterprise
Bargaining) Agreement 2001
(Replaces & Cancels previous Parent
Controlled ... Agreement No. AG18/00.
For prior details, see Vol. 81, Part 2)

Parker and Knight Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct.,1999............................. AG229/97 21/1/98 78 700

Parise Steel/BLPPU and the CMETU Whole of State 1 June, 2001 - 1 Nov., 2002 ............................. AG101/01 28/6/01 NP
Collective Agreement 2001

Paul Finn Industries Industrial Paul Finn Industries 3 Nov., 1994 - 31 July, 1995 ............................ AG146/94 3/11/94 75 110
Agreement Pty Ltd

Paul Finn Industries Domestic and Whole of State 20 Dec., 1995 - 31 July, 1997........................... AG17/96 6/12/96 76 4938
Minor Industrial Agreement

Paul Finn Industries Flooring and Whole of State 20 Dec., 1995 - 31 July, 1997........................... AG19/96 6/12/96 76 4939
Concrete Industrial Agreement

Paul Finn Industries Pty Ltd Industrial Whole of State 20 Dec., 1995 - 31 July, 1997........................... AG18/96 6/12/96 76 4940
Agreement

PAVEMASTER/CFMEUW Collective Whole of State 16 Jan., 2002 - 1 Nov., 2002 ............................ AG8/02 1/2/02 NP
Agreement 2001

Paving Solutions/BLPPU and the Whole of State 18 Apr., 2001 - 1 Nov., 2002 ........................... AG67/01 14/5/01 NP
CMETU Collective Agreement 2001

PB Foods Ltd Balcatta Security Officers Whole of State 1 Jan., 2001 - 30 Dec., 2003............ AG194/01 4/12/01 NP
Enterprise Agreement 2001
(Cancels previous PB Foods Ltd
... Agreement 1997 No. AG238/97.
For prior details, see Vol. 81, Part 2)

PB Foods Limited (Balcatta Operations) PB FoodsLimited Operations 1 July, 2000 - 30 June, 2003............................. AG223/01 24/1/02 NP
Enterprise Agreement 2000 at Balcatta and O'Connor
(Replaces & Cancels previous PB Foods
Limited ... Agreements No. AG261/97 &
No. AG327/97.  For prior details, see
Vol. 81, Part 2)

PB Foods Ltd Beverage Production Whole of State 15 Dec., 2000 - 1 Mar., 2002 ........................... AG269/01 28/2/02 NP
(Enterprise Bargaining) Agreement 2001
(Replaces & Cancels previous PB Foods
... Agreement 1999 No. AG4/00)

PB Foods Ltd Brunswick (Enterprise Whole of State 16 Dec., 2000 - 1 May, 2002............................ AG41/02 17/4/02 NP
Bargaining) Agreement 2001
(Replaces and Cancels previous PB
Foods ...Agreement No. AG135/00.
For prior details, see Vol. 81, Part 2)

PB Foods Ltd Country Distribution Whole of State 1 Dec., 2000 - 1 Dec., 2003 ............................. AG4/2002 17/06/02 NP
Depots (Enterprise Bargaining)
Agreement 2000
(Cancels previous PB Foods
... Agreement 1997 No. AG247/98.
For prior details, see Vol. 81, Part 2)

PCB Holdings Asbestos Eradication Whole of State 21 May, 1999 - 31 Oct., 1999 .......................... AG107/99 31/8/99 79 2417
Industrial Agreement

PCB Holdings/BLPPU and the CMETU Whole of State 4 May, 2000 - 1 Nov., 2002 ............................. AG125/00 2/6/00 80 2647
Collective Agreement 2000

PCH Access Pty Ltd/BLPPU Collective State of WA 4 July, 2000 - 3 July, 2002 ............................... AG179/00 25/7/00 80 3251
Agreement 2000
(Supersedes previous PCH Access Pty Ltd
Industrial Agreement No. AG95/1999.
For prior details, see Vol. 80, Part 1)

P.C.H. Commercial Scaffolding Industrial Whole of State 21 Oct., 1997 - 31 Oct., 1999........................... AG246/97 3/12/197 77 3376
Agreement

P.D.W Home Improvements (Supported P.D.W. Home Improve- 3 Feb., 1997 - 2 Feb., 1997 .............................. AG44/97 26/3/97 77 929
Wage) Enterprise Agreement 1996 ment, Midvale

Peel Laundry, (Transport Workers) Peel Laundry 8 Aug., 1996 - 7 Feb., 1997 ............................. AG192/96 8/8/96 76 4034
Enterprise Agreement 1996 Waroona

Penrhos College (Enterprise Bargaining) Penrhos College 1 Jan., 1999 - 31 Dec., 2000............................. AG35/99 31/3/99 79 1109
Agreement 1999
(Replaces No. AG110/97)

Penrhos College Non-Teaching Staff Whole of State 1 May, 1999 - 31 Dec., 2000............................ AG212/99 10/1/00 80 142
(Enterprise Bargaining) Agreement 1999

Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers 26 July, 1994 - 24 July, 1995............................ AG3/95 12/5/95 75 1883
Enterprise Agreement 1995 Australia at Canning Vale

Bottling Plant, W.A.

Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers 24 May, 1995 - 24 May, 1997 .......................... AG293/96 23/1/97 77 378
Enterprise Agreement 1996 Australia at Canning Vale

Bottling Plant, W.A.
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Perth Asbestos Removal Company/ Whole of State 12 Dec., 2001 - 1 Nov., 2002........................... AG261/01 9/1/02 NP
BLPPU and the CMETU Collective
Agreement 2001

Perth College (Enterprise Bargaining Perth College Inc. 1 July, 1994 - 31 Dec., 1995 ............................ AG187/94 19/1/95 75 626
Agreement 1994

Perth College (Enterprise Bargaining) Whole of State 1 Jan., 2001 - 31 Dec., 2001 ............................ AG99/01 22/6/01 NP
Agreement 2001
(Replaces previous Perth College ...
Agreement 1999 No. AG173/99.  For
prior details, see Vol. 81, Part 2)

Perth Zoological Gardens (Operations Whole of State 4 June, 2002 - 31 Dec., 2003............................ AG76/02 11/6/02 NP
Employees) General Agreement 2002
(Replaces Zoological Gardens ...
Agreement No. AG65/99)

Peter Licari Brickpaving/BLPPU and the Whole of State 1 June, 2001 - 1 Nov., 2002 ............................. AG102/01 28/6/01 NP
CMETU Collective Agreement 2001

Perth Rigging/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG199/99 21/3/00 80 1286
Agreement 1999
(Cancels previous Perth Rigging
... Agreements No. AG178/1995,
No. AG157/97 & No. AG298/97
For prior details, see Vol. 79, Part 2)

Peters Creameries (WA) Pty Ltd Peters Creameries (WA) 14 Dec., 1994 - 14 Dec., 1996 ......................... AG112/95 4/9/95 75 2770
Brunswick (Enterprise Bargaining) Pty Ltd, Brunswick
Agreement 1994,

Peters Poultry Suppliers Agreement Peters Poultry Suppliers - 8 Aug., 1994 - 1 Aug., 1996 ............................ AG95/94 13/10/94 74 2680
1994 Processing Plant, Thornlie

Peters Poultry Suppliers Enterprise Peters Poultry Suppliers, 12 Aug., 1996 - 11 Aug., 1998......................... AG254/96 22/10/96 76 4626
Agreement 1996 a division of Inghams

Enterprise Pty Limited
Processing Plant Thornlie

Peters (W.A.) Limited (Balcatta Peters (W.A.) 11 Nov., 1994 - 10 Nov., 1997 ........................ AG123/94 28/11/94 74 2982
Operations) Enterprise Bargaining Balcatta Operations
Agreement 1994

Peters (WA) Limited (Balcatta Operations)
Enterprise Agreement 1993 No. AG30/94
(Cancelled and Replaced by PB Foods
(Balcatta Operations) Enterprise
Agreement 2000 No. AG223/01.  See
Vol. 81, Part 2 for prior details)

Peters (WA) Limited (Balcatta Security Peters (WA) Limited, 1 Jan., 1995 - 31 Dec., 1997 ............................ 50/95 16/6/95 75 2138
Officers) Enterprise Bargaining Balcatta
Agreement 1995

Peters (WA) Ltd Country Distribution Peters (WA) Ltd Country 1 Dec., 1995 - 1 Dec., 1997 ............................. AG170/96 13/9/96 76 4036
Depots (Enterprise Bargaining) Distribution Depots
Agreements 1996

Pharmacy Guild/SDA Australian Perth Metropolitan 30 Aug., 1993 - 29 Aug., 1995......................... AG57/93 30/11/93 73 3402
Vocational Certificate Training System Area
Pilot Project Agreement 1993

Pictoria Nominees Industrial Agreement Pictoria Nominees Pty Ltd 29 Apr., 1996 - 31 July, 1997........................... AG97/96 29/4/96 76 1341

Picture Pave/BLPPU and the CMETU Whole of State 30 Mar., 2001 - 1 Nov., 2002........................... AG59/01 3/5/01 NP
Collective Agreement 2001

Pierre & Stones/BLPPU and the CMETU Whole of State 14 Feb., 2001 - 1 Nov., 2002 ........................... AG26/01 26/3/01 NP
Collective Agreement 2001

Pilbara 4-Wheel Drive and Mine Respondents Operations 17 June., 1997 - 16 June., 1999........................ AG119/97 19/6/97 77 1702
Services Agreement 1997 Newman WA

Piletech/CFMEUW Collective Whole of State 22 Feb., 2002 - 1 Nov., 2002 ........................... AG33/02 5/4/02 NP
Agreement 2001

Pilkington (Australia) Operations Ltd, Pilkington (Australia) 18 Jan., 1994 - 17 Jan., 1995............................ AG90/93 3/2/94 74 240
Myaree Enterprise Agreement 1993 Operations Ltd, Myaree

Pilkington (Australia) Operations Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997 ......................... AG326/95 10/1/96 76 366
Limited Myaree Wholesale Operations Limited
(Stage II 1995) Enterprise Agreement Myaree Wholesale

Operations

Pilkington (Australia) Operations Myaree, WA 26 Nov., 1999 - 18 Nov., 2000 ........................ AG155/99 26/11/99 79 3660
Limited Western Australian Glazing
Enterprise Agreement Stage II
(Replaces AG283/96)

Pilkington (Australia) Operations Limited, Whole of State 31 Oct., 2001 - 1 Nov., 2002 ........................... AG246/01 9/1/02 NP
WA State Operations, Glazing Division/
BLPPU and the CMETU Collective
Agreement 2001

Pilkington (Australia) Operations Limited, Pilkington (Australia) 9 Jan., 2001 - 18 Nov., 2003 ............................ AG247/01 9/1/02 NP
Western Australia State Operations Operations Limited -
Glazing (Stage III, 2001) Enterprise Western Australian
Agreement State, Myaree

Pilkington (Australia) Operations Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997 ......................... AG325/95 10/1/96 76 369
Limited, Western Australian Retailing Operations Limited
Enterprise Agreement Stage I Western Australian

Retailing Operations

Pilkington (Australia) Operations Albany, South Fremantle, 18 Aug., 1998 - 17 Nov., 2000......................... AG153/98 15/10/98 78 4045
Limited, Western Australian Retailing Greenwood, Midland,
(Stage II, 1998) Enterprise Agreement Nth Perth, Victoria Park

Pilkington (Australia) Operations Albany, South Fremantle, 18 Nov., 2000 - 15 Nov., 2004 ........................ AG9/01 28/2/01 NP
Limited, Western Australian State Retail Greenwood, Midland,
(Stage III, 2000) Enterprise Agreement Nth Perth, Victoria Park
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Pilkington (Australia) Operations Whole of State 18 Aug., 1998 - 17 Nov., 2000......................... AG154/98 12/10/98 78 4048
Limited, Myaree Wholesale
(Stage III 1998) Enterprise Agreement

Pilkington (Australia) Operations Pilkington (Australia) 18 Nov., 2000 - 15 Nov., 2004......................... AG9/01 28/2/01 NP
Limited, Myaree Wholesale Operations Limited -
(Stage IV, 2000) Enterprise Agreement Myaree Wholesale Operations

Pioneer Concrete Cement Tanker Whole of State 8 Dec., 2000 - 7 Dec., 2003 ............................. AG245/00 8/12/00 81 158
Drivers Agreement 2000
(Cancels previous Pioneer Concrete
... Agreement No. AG17/1999.
For prior details, see Vol. 80, Part 2)

Pioneer Concrete Drivers Agreement Pioneer Concrete (WA) 14 Feb., 1995 - 13 Feb., 1997........................... AG8/95 27/2/95 75 629
1994 Pty Ltd

Pioneer Concrete Tip Truck Drivers Whole of State 21 Jan., 1997 - 20 July, 1999............................ AG323/96 21/1/97 77 389
Agreement 1997

Pioneer Concrete (WA) Pty Ltd Bunbury Whole of State 1 Oct., 1996 - 30 Sep., 1998 ............................ AG16/97 18/3/97 77 934
Quarry (Enterprise Agreement) 1996
(Replaces Pioneer Concrete Pty Ltd (WA)
... Agreement 1995 No. AG106/1995.
(For prior details, see Vol. 76, Part 2)

Pioneer Concrete (WA) Pty Ltd Pioneer Concrete (WA) 1 Aug., 1996 - 31 July, 1998 ............................ AG303/96 7/1/97 77 391
Herne Hill Quarry (Enterprise Pty Ltd, Herne Hill
Bargaining) Agreement 1996 Quarry Operations
(Replaces No. AG63/93 and
No. AG54/95.  See Vol. 78, Part 1).
(Replaced by AG6/99 insofar as that
agreement binds the AMWU
and Pioneer (Concrete (WA) Pty Ltd)

Pioneer Construction Materials Agitator Whole of State 8 Dec., 2000 - 7 Dec., 2003 ............................. AG244/00 8/12/00 81 161
Truck Drivers Agreement 2000
(Cancels previous Pioneer Concrete
... Agreement No. AG273/1998.
For prior details, see Vol. 80, Part 2)

Pioneer Construction Materials Pty Ltd Byford Quarry 8 Dec., 2000 - 1 Nov., 2003............................. AG260/00 8/12/00 81 164
Byford Quarry (Enterprise Bargaining)
Agreement 2000
(Replaces previous Pioneer Concrete
... Agreement No. 31/1999. For prior
details, see Vol. 80, Part 2)

Pioneer Construction Materials Red Hill Pioneer Construction 1 Oct., 2000 - 30 Sept., 2003 ........................... AG261/00 8/12/00 81 167
Quarry (Enterprise Bargaining) Materials Pty Ltd and
Agreement 2000 Red Hill Quarry
(Cancels previous Pioneer Concrete Operation
... Agreements No. AG6/1999 &
No. AG1/1997.  For prior details,
see Vol. 80, Part 2)

Pioneer Construction Materials Tip Whole of State 8 Dec., 2000 - 7 Dec., 2003 ............................. AG246/00 8/12/00 81 171
Truck Drivers Agreement 2000
(Cancels previous Pioneer Concrete
Tip ... Agreement No. AG272/1998.
For prior details, see Vol. 80, Part 2)

P Jones Constructions/CFMEUW Whole of State 6 June, 2002 - 1 Nov, 2002 .............................. AG85/2002 27/06/02 NP
Collective Agreement 2002

Plasterwise Plastering/BLPPU State of WA 1 Nov., 1999 - 1 Nov., 2002 ............................ AG99/00 19/5/00 80 2652
Collective Agreement 2000
(Cancels previous Plasterwise
... Agreements No. AG244/1995
& No. AG289/97.  For prior details
see Vol. 79, Part 2)

Plaster Workers Colonial Sugar Refining Works occupied by 28 Dec., 1961 to 27 Dec., 1962........................ AG2/62 8/2/62 42 271
Co. Ltd. Plaster Workers Agreement Colonial Sugar

Refining Co. Ltd

Platform Modification and Hook-up State of WA 30 Aug., 1990 to 29 Aug., 1992....................... AG6/90 21/9/90 70 4009
Agreement

PNM Painting Contractors Industrial Petnee Holdings Pty Ltd t/a 21 Sept., 1995 - 31 July, 1997.......................... AG237/95 22/11/95 76 131
Agreement PNM Painting Contractors

PNM Painting Contractors Industrial Whole of State 14 Feb., 1996 - 31 July, 1997 ........................... AG43/96 11/12/96 77 86
Agreement

PNM Painting Contractors Industrial Whole of State 30 Mar., 1998 - 31 Oct., 1999.......................... AG50/98 2/6/98 78 2307
Agreement

Polarcup Australia - Perth Enterprise Polarcup Australia 1 July, 1999 - 30 June, 2001............................. AG125/99 4/10/99 79 2948
Agreement 1999 Bayswater

Police (Commissioned Officers) Whole of State 1 July, 1976 to 30 June, 1977........................... AG49/76 22/10/76 56 1761
Industrial Agreement

Poniris Painting Industrial Agreement Poniris Painting Pty Ltd 1 Aug., 1995 - 31 July 1997 ............................. AG159/95 10/10/95 75 3004

Port Hedland Port Authority Port Marine All Port Control Officers 21 Jan., 1994 - 20 Jan., 1995............................ AG92/93 27/1/93 74 248
Officers Industrial Agreement 1993 Employed by Port

Hedland Port Authority

Port-Villa Demolition Industrial Whole of State 21 Oct, 1998 - 31 Oct, 1999............................. AG231/98 17/12/98 79 191
Agreement

Portvilla Pty Ltd Industrial Agreement Portvilla Pty Ltd 29 May, 1996 - 31 July, 1997........................... AG151/96 5/7/96 76 2729
1996

Portvilla Industrial Agreement Whole of State 6 Oct., 1997 - 31 Oct., 1999 ............................ AG342/97 10/2/98 78 916

Precise Drilling & Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG253/99 8/3/00 80 1267
Collective Agreement 1999

Premier Coal Development Project United Construction, 1/7/97 - Completion of Project ......................... AG226/97 30/9/97 77 2642
Agreement Collie
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Presbyterian Ladies' College (Enterprise Whole of State 1 Jan., 2001 - 31 Dec., 2002 ............................ AG15/01 16/2/01 NP
Bargaining Agreement 2001
(Replaces previous Presbyterian Ladies
... Agreement No. AG168/99.  For
prior details, see Vol. 81, Part 2)

Prestige Cranes/BLPPU and CMETU Whole of State 23 May, 2001 - 1 Nov., 2002 ........................... AG94/01 14/6/01 NP
Collective Agreement 2001

Presto Construction Industrial Agreement Presto Construction 19 Dec., 1995 - 31 July, 1997 .......................... AG333/95 24/6/96 76 2350
Pty Ltd

Presto Scaffolding Industrial Agreement Presto Constructions Pty Ltd 21 Nov., 1994 - 20 Nov., 1996 ........................ AG149/94 21/11/94 75 111
t/a Presto Scaffolding

Princess Margaret Hospital for Children Patrol Officers employed by 25 Aug., 1993 .................................................. AG54/93 10/11/93 73 2964
Patrol Officers Agreement Board of Management

Princess Margaret
Hospital for Children

Printing (Community Newspaper Perth 1 Mar, 1999 - 29 Feb, 2002.............................. AG70/99 25/5/99 79 1666
Group) Production Employees (Enter-
prise Bargaining) Agreement 1999
(Replaces Agreements No. AG96/97,
No. AG251/1995, No. AG65/1993
& No. AG14/1993)

Printing (Institute of Technology - Metropolitan Area 15 April, 1969 to 14 April, 1972 ...................... AG1/69 15/4/69 49 324
(Apprentices) Industrial Agreement

Professional Ceilings Services/BLPPU Whole of State 14 Dec., 2000 - 1 Nov., 2002........................... AG215/00 14/12/00 81 173
Collective Agreement 2000

Professional Ceiling Services Wall Whole of State 3 Oct., 1996 - 31 July, 1997............................. AG73/96 3/10/96 76 4223
and Ceiling Industrial Agreement

Professional Ceilings Services Wall and Whole of State 13 March, 1998 - 31 Oct., 1999 ....................... AG45/98 30/9/98 78 3701
Ceiling Industrial Agreement

Professional Concrete Pumping Services/ Whole of State 5 July, 2001 - 1 Nov., 2002.............................. AG150/01 3/10/01 NP
BLPPU Collective Agreement 2001

Project Tile Fixing Industrial Agreement Project Tile Fixing Pty Ltd 15 Sept., 1995 - 31 July, 1997.......................... AG194/95 10/10/95 75 3005

Project Tile Fixing Industrial Agreement Whole of State 1 Aug., 1997 - 31 July, 1999 ............................ AG150/97 9/10/98 78 4051
No. 915/2001 (Project Tile Fixing ceased to be
  party to the Agreement) ................................. ... 28/05/01 81 1386

Projek Demolition Industrial Agreement Gemgrove Holdings t/a 19 June, 1995 - 18 June, 1997.......................... AG103/95 21/7/95 75 2375
Projek Demolition

Prok Group Enterprise Bargaining Bayswater Manufacturing 1 Oct., 1999 - 30 Sept., 2000 ........................... AG221/99 29/3/00 80 1565
Industrial Agreement 1999 Facility Order No. AG221/99 (Amending Order cancelling
(Cancels previous Prok Group   Order dated 29/3/00)...................................... ... 3/4/00 80 1984
... Agreements No. AG40/99
For prior details, see Vol. 79, Part 2)

Pro Pumps/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG242/99 8/3/00 80 1272
Agreement 1999

Puma Paving/BLPPU and the CMETU Whole of State 10 Aug., 2001 - 1 Nov., 2002 .......................... AG167/01 29/8/01 NP
Collective Agreement 2001

PVS/Aquarius Cards and Gifts Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG200/95 13/11/95 75 3224
Jobskills Retail Agreement by Aquarius Cards and Gifts

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 1 June, 1997............................... AG111/96 18/6/96 76 2352
Services BP Sorrento,
Checkpoint Undercar
Parts, Regent Motors P/L,
Solo Bayswater, Prestige
Automotive Pty Ltd,
Exhaust Torque, Caltex
Malaga, Ultratune Morley,
Marmion Marine, Tuff
Tyre Supplies, TM
Mechanical Repairs,
Garling Street Automotive,
Byford Tyrepower

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 30 June, 1997............................. AG159/96 23/7/96 76 3691
Services Jobskill
Trainees at Head Torque

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 30 June, 1997............................. AG158/96 23/7/96 76 3693
Services, Jobskill
employees at Southern
Cross Petroleum WA

PVS/AUTO SERVICES/JOBSKILLS PVS Jobskills Trainees 14 Nov., 1995 - 13 May, 1995 ......................... AG283/95 21/11/95 75 3225
Agreement employed by Auto

Services industry

PVS/AUTO/SERVICES/JOBSKILLS Whole of State 1 Jan., 1996 - 30 June, 1997............................. AG336/95 17/1/96 78 2311
Agreement

PVS/Auto Services Jobskills Whole of State 1 Jan., 1996 - 31 June., 1998............................ AG4/96 1/2/96 77 3382
Agreement 1996

PVS/Boutique Consolidated Pty Ltd Whole of State 11 July, 1994 - 10 July, 1995............................ AG69/94 29/7/94 74 1912
Jobskills Retail Agreement

PVS/Desert Designs Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG203/95 13/11/95 75 3226
Agreement by Desert Designs

PVS/Fabric Warehouse Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG197/95 14/11/95 75 3227
Retail Agreement by Fabric Warehouse

PVS/Gardner Electronics Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG205/95 14/11/95 75 3229
Retail Agreement by Gardner Electronics

PVS/Jacksons Drawing Supplies Pty Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG202/95 13/11/95 75 3230
Limited Jobskills Retail Agreement by Jacksons Drawing

Supplies Pty Limited
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PVS/Peppermint Tree Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG204/95 14/11/95 75 3231
Agreement by Peppermint Tree

PVS/Poolmart Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG206/95 13/11/95 75 3232
Agreement by Poolmart

PVS/Prints and Presence Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG198/95 14/11/95 75 3233
Retail Agreement by Prints and Presence

PVS/Repco Auto Parts Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995........................... AG201/95 13/11/95 75 3235
Retail Agreement by Repco Auto Parts

PVS/Silkside Pty Ltd Jobskills Retail Whole of State 15 Aug., 1994 - 14 Aug., 1995......................... AG98/94 23/9/94 74 2355
Agreement

PVS/Skyjack Jobskills Retail Agreement Jobskills Trainees 1 Dec., 1994 - 30 Nov., 1995........................... AG196/95 14/11/95 75 3236
employed by Skyjack

PVS/Sportsgirl Sportscraft Group Jobskills Trainees 1 Dec., 1994 - 30 Nov., 1995........................... AG199/95 14/11/95 75 3237
Jobskills Retail Agreement employed by Sportsgirl/

Sportcraft Group

PVS/Suzanne Grae Corporation Pty Ltd Whole of State 15 Aug., 1994 - 14 Aug., 1995......................... AG99/94 23/9/94 74 2356
Jobskills Retail Agreement

PVS/Universal Retailers Pty Ltd Job- Whole of State 10 Oct., 1994 - 9 Oct., 1995 ............................ AG150/94 30/11/94 74 2995
skills Retail Agreement

PVS/Worths Pty Ltd Jobskills Retail Whole of State 11 July, 1994 - 10 July, 1995............................ AG68/94 29/7/94 74 1914
Agreement

PWD Construction Pty Ltd Bricklaying PWD Construction Pty 7 Sept., 1995 - 31 July, 1997............................ AG126/95 7/9/95 75 2786
Industrial Agreement Ltd

PWD Construction/BLPPU and the Whole of State 1 Nov. 1999 - 1 Nov. 2002 .............................. AG194/99 25/2/00 80 577
CMETU Collective Agreement 1999
(Cancels previous PWD Construction
... Agreements No. AG77/1995
& No. AG205/97.  For prior details,
see Vol. 79, Part 2)

Q Contracting/CFMEUW Collective Whole of State 9 Jan., 2002 - 1 Nov., 2002 .............................. AG258/01 9/1/02 NP
Agreement 2001

Quake Holdings Industrial Agreement Quake Holdings Pty Ltd 6 Dec., 1994 - 31 July, 1995 ............................ AG183/94 29/12/94 75 113

Quake Holdings Industrial Agreement Quake Holdings Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG152/95 10/10/95 75 3007

Quake Holdings Pty Ltd/BLPPU and the Whole of State 6 Sept., 2000 - 1 Nov., 2002 ............................ AG218/00 31/10/00 80 5080
CMETU Collective Agreement 2000
(Replaces and Cancels previous Quake
Holdings ... Agreement No. AG202/1997.
For prior details, see Vol. 80, Part 1)

Quality Assured Projects Industrial Dirk Spelt t/a Quality 21 Mar., 1996 - 31 July, 1997 .......................... AG92/96 21/6/96 76 2354
Agreement Assured Projects No. 819/2001 (Quality Assured Projects ceased to be

 party to the Agreement) .................................. 14/05/01 81 1387

Quality Assured Projects/ BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG152/00 11/07/00 81 550
the CMETU Collective Agreement 2000
(Replaces previous Quality Assured
... Agreement No. AG 264/19997.
For prior details, see Vol. 80, Part 2)

Quality Waterproofing Services (WA) Maraglen Pty Ltd t/a Quality 19 Sept., 1995 - 31 July, 1997.......................... AG231/95 22/11/95 76 132
Industrial Agreement Waterproofing Services (WA)

Quickfix Reinforcing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2000 ............................ AG235/99 8/3/00 80 1276
CMETU Collective Agreement 1999
(Cancels previous Quickfix Reinforcing
... Agreements No. AG39/1996 &
No. AG152/97.  For prior details, see
Vol. 79, Part 2)

Quintilian School (Enterprise Whole of State 7 Aug., 2000 - 31 Aug., 2002........................... AG250/00 12/12/00 81 178
Bargaining) Agreement 2000
(Cancels previous Quintilian School
... Agreement No. AG140/1997.
For prior details, see Vol. 80, Part 2)

RAC - Assistance Centre Enterprise Royal Automobile 29 Dec., 2000 - 1 Aug., 2002 ........................... AG259/00 29/12/00 81 182
Agreement 2000 Club of WA (Inc.)
(Cancels previous RAC Assistance
... Agreement No. AG176/1998.
For prior details, see Vol. 80, Part 2)

R.A.C. Glass and Security Services Whole of State 30 June, 1998 - 30 June, 2000.......................... AG185/98 24/11/98 78 4647
Pty Ltd Enterprise Bargaining
Agreement 1998

R.A.C. Glass and Security Services Whole of State 1 Jan., 2001 - 31 Dec., 2001............................. AG285/00 8/3/01 NP
Pty Ltd Enterprise Bargaining
Agreement 2001

RAC Motoring Services Enterprise Perth Metropolitan Area 1 Jan., 2002 - 31 Dec., 2003............................. AG3/02 1/2/02 NP
Bargaining Agreement 2002
No. AG3 of 2002
(Replaces The Royal Automobile Club
... Agreement No. AG284/98.  For prior
details, see Vol. 81, Part 2)

R.A.C. of WA (Inc.) Fleet Maintenance Whole of State 1 Aug., 1997 - 31 July., 1998 ........................... AG323/97 28/11/97 77 3387
Workshop Enterprise Bargaining
Agreement 1997 - The

RAC (WA) Redundancy Agreement Whole of State 20 Mar., 2000 - 31 Dec., 2000 ......................... AG164/99 20/3/00 80 1568
(Cancels previous RAC (WA) ...
Agreements No. AG263/97.  For
prior details, see Vol. 79, Part 2)

Radiator Repair Industry Youth Whole of State 7 June, 1990 to 6 June, 1991............................ AG16/89 7/6/90 70 2185
Traineeship Agreement
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Railcar Drivers and Driver Passenger Urban Division & Country 1 Oct., 2001 - 29 Sept., 2003 ........................... AG270/01 17/1/02 NP
Services (Urban and Country Passenger) Passenger Division
Enterprise Agreement 2001

Railway Wages Grades Long Service Workers employed by 1 Aug., 1976 to 31 July, 1977 .......................... AG57/76 10/1/77 57 205
Agreement, 1976 W.A. Government

Railways Commission

Ralph M. Lee (WA) Pty Ltd Enterprise Whole of State 1 Aug., 1994 - 31 Dec., 1995........................... AG117/94 26/10/95 74 2682
Bargaining Agreement 1994

Ralph M. Lee (WA) Pty Ltd Enterprise Ralph M Lee (WA) 1 Jan., 1996 - 31 Dec., 1997 ............................ AG128/96 29/5/96 76 1903
Bargaining Agreement 1996 Pty Ltd

Ralph M Lee Pty Ltd (Maintenance BHP Iron Ore Facility 1 Nov., 1996 - 31 Oct., 1998 ........................... AG58/97 4/3/97 77 673
Operations) Port Hedland Enterprise
Bargaining Agreement 1997

Ram Demolition Industrial Agreement R. Tanner and M. Vlasich 13 June, 1995 - 12 June, 1997.......................... AG99/95 21/7/95 75 2377
t/a Ram Demolition

Rama Concrete/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG109/00 19/5/00 80 2657
CMETU Collective Agreement 2000
(Cancels previous Agreement
No. AG68/99. For prior details,
see Vol. 79, Part 2)

Ram Jet Concrete Pumping/BLPPU State of WA 7 July, 2000 - 1 Nov., 2002.............................. AG184/00 7/8/00 80 3255
Collective Agreement 2000

Ramsar Industrial Agreement Ramsar Pty Ltd 4 Nov., 1994 - 31 July, 1995............................ AG147/94 4/11/94 75 114

Rand Cold Storage Enterprise Bargaining Kewdale 23 Dec., 1999 - 1 Aug., 2002........................... AG171/99 23/12/99 80 147
Agreement 1999

Rand National Transport Enterprise Whole of State 26 Sept., 1996 - 1 Aug., 1997 .......................... AG229/96 26/9/96 76 4228
Bargaining Agreement 1996

Rand National Transport Enterprise Whole of State 18 Sept., 1997 - 1 Aug., 1998 .......................... AG182/97 2/10/97 77 2646
Bargaining Agreement

Rangers (National Parks) General Employees employed 4 June, 2002 - 31 Dec., 2003............................ AG77/02 11/6/02 NP
Agreement 2002 by National Parks
(Replaces Department of Conservation Authority throughout
and Land Management ... Agreement the State of W.A.
No. AG182/99)

RANWELL PTY LTD/CFMEUW Whole of State 7 Mar., 2002  - 1 Nov., 2002............................ AG35/02 5/4/02 NP
Collective Agreement 2002

Rapid Metal Developments Enterprise Whole of State 1 July., 1999 - 30 June., 2001........................... AG127/99 6/10/99 79 3322
Bargaining Agreement 1999
(Replaces AG165/97)

Raptor Demolition/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG254/99 8/3/00 80 1282
Agreement 1999
(Cancels previous Raptor Commercial
... Agreement No. AG299/97.
For prior details, see Vol. 79, Part 2)

R Bayley Electrical Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG234/97 21/5/98 78 2312
Agreement

R & C Rossi Industrial Agreement P. Rossi t/a R & C Rossi 15 Sept., 1995 - 31 July, 1995.......................... AG186/95 10/10/95 75 3008

RCR Engineering Enterprise Agreement Key Investments 5 Aug., 1994 - 4 Aug., 1995 ............................ AG74/94 11/8/94 74 2123
T/A RCR Engineering

RCR Engineering Ltd (Bunbury Whole of State 20 Dec., 1996 - February 1998......................... AG319/96 31/12/96 77 88
Operations) Enterprise Agreement 1996

RCR Tomlinson Ltd (Bunbury RCR Tomlinson's 22 Jun., 2001 - 30 Mar., 2003 .......................... AG122/01 13/7/01 NP
Operations) Enterprise Agreement engineering operations,
2001 - 2003 Bunbury
(Replaces previous RCR Tomlinson
... Agreement No. AG20/99.  For
prior details, see Vol. 81, Part 2)

RCR Tomlinson Ltd (Perth Engineering) Whole of State 2 June, 1998 - 1 June, 2000.............................. AG95/98 13/8/98 78 3451
Enterprise Agreement 1998
(Cancels AG231/1996.  For prior details,
see Vol.78, Part 1)

RCR Tomlinson Ltd (Perth Foundry) Perth 13 Nov., 1998 - 12 Nov., 2000 ........................ AG253/98 10/2/99 79 798
Enterprise Agreement 1998
(Amending Order)
(Cancels previous RCR Tomlinson
... Agreement No. AG253/98.
Published at Vol. 79WAIG526
dated 18/1/99)

Reads Riggers and Erectors/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG209/00 11/9/00 80 4770
the CMETU Collective Agreement 2000

Readymix Albany Quarry (Enterprise Employees of CSR Limited 1 Apr., 1994 - 31 Mar., 1995 ........................... AG37/94 22/12/94 75 115
Bargaining) Consent Agreement 1994 t/a The Readymix Group

connected with hard rock
quarry operations, Albany

Readymix Gosnells Quarry (Enterprise The Readymix Group 5 April, 1993 - 31 Dec., 1993........................... AG15/93 12/5/93 73 1265
Bargaining) Agreement 1993, The Hardrock Quarry

Operations, Gosnells

Readymix Gosnells Quarry and Central CSR Limited t/a The 1 Nov., 1995 - 31 Oct., 1997 ........................... AG26/96 23/2/1996 76 691
Workshops (Enterprise Bargaining) Readymix Group
Consent Agreement 1995, The
(Replaces The Readymix Gosnells
Quarry ...  Agreement 1994.
See Vol 75, Part 1)

Readymix (Mandurah and Gosnells CSR Limited t/a 7 Apr., 1995 - 6 Apr., 1996.............................. AG143/95 5/10/95 75 2787
Transport, (Enterprise Bargaining) The Readymix Group
Agreement 1995, The
(Replaces The Readymix Gosnells
Transport, ... Agreement 1994
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See Vol 75, Part 1)
Readymix Jandakot International Whole of State 11 Dec., 1997 - 10 Dec., 1999 ......................... AG67/98 30/7/98 78 3711
Agreement.  (Replaces AG18/1994)

Readymix Metropolitan Concrete The Readymix Group 22 Dec., 1993 - 21 Dec., 1994 ......................... AG87/93 24/12/93 74 95
(Enterprise Bargaining) Consent
Agreement 1993 - The

Readymix Port Hedland Concrete Port Hedland 12 Dec., 1996- 11 Dec., 1997 .......................... AG102/97 20/6/97 77 1705
Plant (Enterprise Bargaining
Agreement 1996 - The

Readymix Quarries Gosnells Operations CSR Limited t/a The Ready- 24 Nov., 1995 - 23 Nov., 1998......................... AG273/95 24/11/95 76 134
1995 Redundancy Agreement mix Group ACN 00 0001 276

RED AUSTRALIA EQUIPMENT PTY Whole of State 18 July, 1998 - 17 July, 1999............................ AG40/98 20/7/98 78 3242
LTD Perth Branch Industrial
Agreement 1998

Redundancy Due to ANI Bradken South ANI Bradken, South 29 May., 1997- Closure.................................... AG103/97 29/5/97 77 1461
Fremantle Plant Closure Agreement Fremantle Plant and

directly affected area

Reeves Steel Fabrication/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG113/00 19/5/00 80 2663
CMETU Collective Agreement 2000

Regent College Inc (Enterprise Bar- Whole of State 1 Jan., 2000 - 31 Dec., 2002............................. AG195/01 8/11/01 NP
gaining Agreement) 2000
(Replaces previous Regent College
... Agreement No. AG162/99.  For
prior details, see Vol. 81, Part 2)

Regent Masonary Industrial Agreement Whole of State 11 Oct., 1996 - 31 July., 1997 .......................... AG284/96 26/3/97 77 937

Reguero Contracting/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG94/00 19/5/00 80 2668
CMETU Collective Agreement 2000

Reo Craft Industrial Agreement M. Hoppa t/a Reo Craft 11 Sept., 1995 - 31 July, 1997.......................... AG 218/95 22/11/95 76 134

Reo Craft/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov, 2002 ............................. AG 150/00 11/07/00 81 556
Collective Agreement 2000
(Replaces Agreement No. AG 29/98)

Retail Food Establishment Employees Whole of State 11 Dec., 1992 - 10 Feb., 1993 .......................... AG15/92 11/12/92 73 86
Agreement 1992 (Includes 2nd Structural EfficiencyPrinciple 1989

  Wage Adjustment and State Wage Case June 1991
  Wage Adjustment)
Amended -
General Order No. 1050/2000 (Section 50 - Location
  Allowances - Replaces and rescinds General
  Order No. 690/1999)...................................... ... 1/8/00 80 3153
General Order No. 718/2001 (Section 50 � Location
  Allowances - Replaces and rescinds General Order
  No. 1050/2000).............................................. ... 25/6/01 81 1559

Retail Food Services Employees Whole of State 1 Nov., 1991.................................................... AG10/91 1/11/91 71 2801
Agreement Amended -

General Order No. 1050/2000 (Section 50 - Location
  Allowances - Replaces and rescinds General Order
  No. 690/1999)................................................ ... 1/8/00 80 3153
General Order No. 718/2001 (Section 50 - Location
  Allowances - Replaces and rescinds General Order
  No. 1050/2000).............................................. ... 25/6/01 81 1559

Ric's Painting Service/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG115/00 19/5/00 80 2674
CMETU Collective Agreement 2000
(Cancels previous Ric Painting ...
Agreement No. AG270/98.  For prior
details, see Vol. 79, Part 2)

Righton Roofing & Water Management Ray Righton t/a Righton 12 Sept., 1995 - 31 July, 1997.......................... AG221/95 20/3/96 76 1005
Industrial Agreement Roofing & Water Management

Righton's Waterproofing/BLPPU Whole of State 1 July, 2001 - 1 Nov., 2002.............................. AG157/01 9/8/01 NP
Collective Agreement 2001

RIVER ROOSTER AUSTRALIA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG228/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreements No. AG266/96
and No. AG109/98.  For prior details, see
Vol. 81, Part 2)

RIVER ROOSTER BOULDER, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG230/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG86/99.
For prior details, see Vol. 81, Part 2)

RIVER ROOSTER BRIDGETOWN, Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG244/01 3/12/01 NP
SDA ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG272/96.
For prior details, see Vol. 81, Part 2)

River Rooster Bridgetown, SDA Whole of State 8 Oct., 1998 - 1 July, 2000............................... AG108/98 8/10/98 78 4055
Enterprise Agreement 1998

River Rooster Broome Agreement River Rooster Broome 23 Dec., 1996 - 23 Mar., 1997 ......................... AG271/96 23/12/96 77 109
No. AG271/96

River Rooster Bunbury Agreement River Rooster Bunbury 23 Dec., 1996 - 23 Mar., 1997 ......................... AG264/96 23/12/96 77 125
No. AG263/96

River Rooster Busselton/Dunsborough River Rooster Busselton & 23 Dec., 1996 - 23 Mar., 1997 ......................... AG285/96 23/12/96 77 117
Agreement No. AG285/1996 River Rooster Dunsborough

River Rooster Carnarvon River Rooster Carnarvon 23 Dec., 1996 - 23 Mar., 1997 ......................... AG270/96 23/12/96 77 133
Agreement No. AG270/96

RIVER ROOSTER COOLBELLUP, Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG225/01 3/12/01 NP
SDA ENTERPRISE AGREEMENT 2001
(Replaces & Cancels  previous River
Rooster ... Agreement No. AG110/98.
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For prior details, see Vol. 81, Part 2)
RIVER ROOSTER HARVEY, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG229/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels  previous River
Rooster ... Agreement No. AG111/98.
For prior details, see Vol. 81, Part 2)

RIVER ROOSTER MADDINGTON, Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG226/01 3/12/01 NP
SDA ENTERPRISE AGREEMENT 2001

RIVER ROOSTER MANDURAH, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG227/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces previous River Rooster ...
Agreement No. AG113/98.  For prior
details, see Vol. 81, Part 2)

River Rooster Margaret River Agree- River Rooster Margaret 23 Dec., 1996 - 23 Mar., 1997 ......................... AG269/96 23/12/96 77 141
ment No. AG269 of 1996 River

River Rooster, Margaret River, SDA Whole of State 8 Oct., 1998 - 1 July, 2000............................... AG114/98 8/10/98 78 4082
Enterprise Agreement 1998

River Rooster Merriwa Agreement River Rooster Merriwa 23 Dec., 1996 - 23 Mar., 1997 ......................... AG268/96 23/12/96 77 149
No. AG268/96

River Rooster Narrogin Agreement River Rooster Narrogin 23 Dec., 1996 - 23 Mar., 1997 ......................... AG265/96 23/12/96 77 157
No. AG265/96

RIVER ROOSTER PINJARRA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG233/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces previous River Rooster ...
Agreements No. AG267/96 and
No. AG112/98.  For prior details,
see Vol. 81, Part 2)

RIVER ROOSTER STRATTON, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG224/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001
(Replaces & Cancels previous River
Rooster ... Agreement No. AG115/98.
For prior details, see Vol. 81, Part 2)

RIVER ROOSTER WARNBRO, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 ............................. AG231/01 3/12/01 NP
ENTERPRISE AGREEMENT 2001

Riverton Engineering Company Riverton Engineering, WA 1 Oct., 2001 - 30 Sept., 2003 ........................... AG107/01 27/6/01 NP
Enterprise Bargaining Agreement 2000

Riverton Engineering Enterprise Riverton Engineering 1 Sept., 1998 - 31 Aug., 2000 .......................... AG224/98 20/11/98 78 4652
Bargaining Agreement 1998 Operations & Kenwick
(Replaces No. AG242/96) Operations

R.M. Harman Industrial Agreement Whole of State 1 Nov., 1996 - 31 July., 1997........................... AG94/96 1/11/96 76 4628

Rocket Couriers and the Transport Whole of State 14 Aug., 1998 - 13 Aug., 2000......................... AG84/98 9/10/98 78 4110
Workers Union Enterprise
Agreement 1998

Rocla Quarry Products - Quarries Amatek Ltd t/a Rocla 19 Jan., 1995 - 18 Jan., 1997............................ AG201/94 20/1/95 75 388
Kewdale (Enterprise Bargaining) Quarry Products W.A.
Agreement 1994

Rokla Pty Ltd Industrial Agreement Rokla Pty Ltd 8 Dec., 1995 - 31 July, 1997 ............................ AG323/95 24/6/96 76 2356

Rockwood Masonry Industrial Whole of State 21 Oct, 1998 - 31 Oct, 1999 ............................ AG237/98 17/12/98 79 194
Agreement

Rocky Bay Incorporated Salaried Whole of State 5 Feb, 2001 - 30 June 2002 .............................. AG292/00 5/02/01 81 561
Officers Enterprise Agreement 2000
(Replaces & Cancels  previous Rocky
Bay Incorporated ... Agreement
No AG 26/99. For prior details,
see Vol. 80, Part 2)

Roman Catholic Archbishop of Perth Whole of State Date of agreement by all parties -30 June, 2003 AG143/01 31/7/01 NP
Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG46/99.
For prior details, see Vol. 81, Part 2)

Roman Catholic Bishop of Broome Whole of State Date of agreement by all parties -30 June, 2003 AG141/01 31/7/01 NP
Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels  previous Roman
Catholic ... Agreement No. AG55/99.
For prior details, see Vol. 81, Part 2)

Roman Catholic Bishop of Bunbury Whole of State Date of agreement by all parties -30 June, 2003 AG138/01 31/7/01 NP
Non-Teaching Staff Enterprise Bargaining
Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG54/99.
For prior details, see Vol. 81, Part 2)

Roman Catholic Bishop of Geraldton Whole of State Date of agreement by all parties -30 June, 2003 AG140/01 31/7/01 NP
Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Roman
Catholic ... Agreement No. AG53/99.
For prior details, see Vol. 81, Part 2)

Ron Hull Enterprises Industrial Whole of State 17 Mar, 1999 - 31 Oct, 1999............................ AG52/99 18/5/99 79 1680
Agreement

Roof & Wall Doctor/BLPPU and the Whole of State 15 June, 2001 - 1 Nov., 2002 ........................... AG112/01 13/7/01 NP
CMETU Collective Agreement 2001 - The

Roof Safe Industrial Agreement Roof Safe Pty Ltd 18 Sept., 1995 - 31 July, 1997.......................... AG232/95 22/11/95 76 135

Roving Crew Partnership Agreement Spearwood workshop 2 Aug., 1997 - 2 Aug., 1999 ............................ AG90/98 13/11/98 78 4656
1997

Royal Automobile Club of W.A. Whole of State 26 Feb., 1993 - 31 Dec., 1993.......................... AG21/93 17/3/93 73 1024
(Incorporated) Enterprise Bargaining
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Agreement 1993 - The
Royal Automobile Club of WA (Incor-
porated) Enterprise Bargaining Agreement
(1999 - 2000) No. AG284/98 - The
(Replaced by RAC Motoring Services
... Agreement 2002 No. AG3/02.
For prior details, see Vol. 81, Part 2)

Royal Flying Doctor Services of Whole of State 1 July 1998 - 30 June 2003............................... AG177/99 8/12/98 79 198
Australia RFDS Western Operations
Medical Practitioners Industrial
Agreement 1998

Royal WA Institute for the Blind Persons with disabilities 8 Apr., 1997 - 7 Apr., 2000.............................. AG13/97 8/4/97 77 1217
Employees Wage Agreement at the Royal WA Institute

for the Blind (Inc)

RPS Bricklaying Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG197/97 7/10/97 77 2951

RTD Bricklaying/BLPPU and the CMETU Whole of State 3 July, 2001 - 1 Nov., 2002.............................. AG129/01 3/8/01 NP
Collective Agreement 2001

S & L Demolition Industrial Agreement W. Sanders t/a 26 Apr., 1995 - 25 Apr., 1997.......................... AG84/95 21/7/95 75 2379
S & L Demolition

S&L Salvage/BLPPU Collective Whole of State 2 May, 2001 - 1 Nov., 2002 ............................. AG79/01 31/5/01 NP
Agreement 2001

S&M Engineering/ BLPPU and the Whole of State 10 Apr., 2001 - 1 Nov., 2002 ........................... AG64/01 11/5/01 NP
CMETU Collective Agreement 2001

Safe Scaffolding Industrial Agreement Safe Scaffold Pty Ltd 20 Oct., 1994 - 20 Oct., 1996........................... AG129/94 4/11/94 74 2686

Safe Scaffold Scaffolding Industrial Safe Scaffold Pty Ltd 1 July, 1996 - 30 June, 1998............................. AG181/96 6/9/96 76 4048
Agreement

Safe Scaffold/BLPPU Collective Whole of State 1 Apr., 2000 - 1 Nov., 2002 ............................. AG148/00 29/6/00 80 3011
Agreement 2000
(Replaces previous Safe Scaffold
... Agreement No. AG338/97.
For prior details, see Vol. 80, Part 1)

St Andrew's Greek Orthodox Grammer Whole of State 1 Jan., 2001 - 31 Dec., 2002............................. AG239/01 13/12/01 NP
(Enterprise Bargaining) Agreement 2001
(Replaces & Cancels previous St Andrew's
... Agreement No. AG86/97. For prior
details, see Vol. 81, Part 2)

St Hilda's Anglican School for the Whole of State 1 Jan., 2002 - 31 Dec., 2003............................. AG83/2002 24/06/02 NP
Girls Inc (Enterprise Bargaining)
Agreement 2002

St. John Ambulance Australia Enterprise St. John Ambulance Australia 5 Mar, 1996 - 30 June, 1997 ............................ AG2/96 14/3/96 76 1043
Agreement 1995 WA Ambulance Service Inc.

St John Ambulance Communication Whole of State 22 Aug., 1994 - 7 Oct., 1995............................ AG48/94 29/8/94 74 2146
Centre Enterprise Agreement 1994

St John Ambulance Deputy Superin- Whole of State 6 May, 1994 - 5 May, 1996.............................. AG50/94 29/8/94 74 2148
tendents' Enterprise Agreement 1994

St John Ambulance Association in W.A. All members of Miscel- 29 Jan., 1987 to 29 Jan., 1988.......................... AG7/86 29/1/87 67 349
(Inc.) Worker's Compensation - Make laneous Workers Union
Up Pay Agreement employed by St John

Ambulance Association
in W.A. (Inc.)

St John of God Health Care Bunbury Whole of State 20 Sept., 1999 - 19 Sept., 2002........................ AG201/00 20/9/00 80 4776
HSOA Agreement 2000

St John of God Health Care Geraldton Whole of State 9 Nov., 2001 - 15 Sept., 2003 .......................... AG201/01 9/11/01 NP
(HSOA) Caregiver Agreement 2001

St John of God Health Care Murdoch Whole of State 30 July, 2001 - 15 Sept., 2003.......................... AG146/01 30/7/01 NP
(HSOA) Caregiver Agreement 2001
(Replaces previous St John of God Health
... Agreement 1999 No. AG130/99.
For prior details, see Vol. 81, Part 2)

St John of God Health Care Subiaco Whole of State 30 July, 2001 - 15 Sept., 2003.......................... AG147/01 30/7/01 NP
(HSOA) Caregiver Agreement 2001
(Replaces previous St John of God Health
... Agreement 1999 No. AG161/99.  For
prior details, see Vol. 81, Part 2)

St John of God Health Care Subiaco St John of God Health 20 Sept., 2000 - 30 June, 2002......................... AG202/00 20/9/00 80 4787
(HSOA-Pharmacy) Agreement 2000 Care, Subiaco
(Replaces previous St John of God
... Agreement No. AG61/1998.
For prior details, see Vol. 80, Part 1)

St John of God Health Care Subiaco Whole of State 10 Jan., 2001 - 9 Jan., 2003.............................. AG269/00 10/1/01 81 188
Maintenance Agreement 2000
(Replaces previous St John of God
... Agreement No. AG228/1998.
For prior details, see Vol. 80, Part 2)

St John of God Hospital, Murdoch Murdoch, WA 29 Nov., 1999 - 30 June, 2001 ......................... AG 112/99 29/11/99 79 3667
Medical Practitioners Industrial
Agreement 1999
(Replaces AG329/1996)

St John of God Hospital Subiaco St John of God Hospital 15 May, 1995 - 16 Sept., 1996 ......................... AG34/95 30/5/95 75 1894
(Maintenance) Agreement 1995 Subiaco Inc.

St John of God Murdoch Caregiver Whole of State 1 Jan., 1994 - 31 May, 1995............................. AG86/93 10/2/94 74 885
Agreement 1994.  (Replaced by
St John of God (Hospital Murdoch
(HSOA) Caregiver Agreement 1995
insofar as employees eligible to be
members of HSOA)
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St. Mary's Anglican Girls' School (Inc) Whole of State 1 Jan., 2002 - 31 Dec., 2003 ............................ AG30/02 25/3/02 NP
(Enterprise Bargaining) Agreement 2002
(Replaces previous St. Mary's Anglican
... Agreement No. AG6/00.
For prior details, see Vol. 81, Part 2)

Salvation Army (Western Australia) Whole of State 5 Apr., 2001 - 4 Apr., 2003.............................. AG5/01 5/4/01 NP
Property Trust trading as Hollywood
Senior Citizens Village; Hillcrest Senior
Citizens Residence; Seaforth Gardens
Senior Citizens Residence  (HSOA)
Enterprise Agreement - The

Sam Ceramics and Stone Pty Ltd/ Whole of State 23 May, 2001 - 1 Nov., 2002 ........................... AG95/01 14/6/01 NP
BLPPU Collective Agreement 2001

Samcon WA Industrial Agreement Samcon WA Pty Ltd 22 Nov., 1995 - 31 July, 1997 .......................... AG296/95 10/1/96 76 371

SANDVIK MATERIALS HANDLING 285 Collier Road 1 Nov., 2001 - 30 Sept., 2002 .......................... AG260/01 14/2/02 NP
ENTERPRISE BARGAINING Bayswater WA 6053
INDUSTRIAL AGREEMENT 2001

Sanwell Industrial Agreement Whole of State 15 Aug., 1996 - 31 July, 1997 .......................... AG218/96 25/9/96 76 4238

Sanwell/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG82/00 27/4/00 80 1905
Collective Agreement 2000

Sarich Group/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002 .......................... AG173/01 17/9/01 NP
Collective Agreement 2001

Sasstone Pty Ltd/CFMEUW Collective Whole of State 25 Mar., 2002 - 1 Nov., 2002........................... AG57/02 16/4/02 NP
Agreement 2002

Scaffidi Developments Pty Ltd Whole of State 4 Aug., 1999 - 31 Oct., 1999 ........................... AG135/99 8/10/99 79 3323
Industrial Agreement

Scanwood Industries Industrial Whole of State 4 Sept., 1996 - 31 July, 1997............................ AG240/96 30/2/97 77 674
Agreement

Scarboro Painting Service Domestic and Scarboro Painting Services 1 Mar., 1996 - 31 July, 1997 ............................ AG63/96 17/4/96 76 1345
Minor Industrial Agreement 1992 Pty Ltd WA

Scarboro Painting Services Industrial Scarboro Painting Services 15 Sept., 1995 - 31 July, 1997.......................... AG179/95 10/10/95 75 3010
Agreement 1992 Pty Ltd t/a Scarboro

Painting Services

Schindler Lifts Australia Pty Ltd State of WA 1 July, 2000 - 30 June, 2003............................. AG256/00 17/1/01 81 566
(Western Australia) Enterprise
Agreement 2000

Schweppes Cottee's (Osborne Park) Schweppes Cottee's 1 Jan., 1994 - 1 Jan., 1996................................ AG198/94 17/2/95 75 630
Enterprise Bargaining Agreement Osborne Park

manufacturing site

Scotch College Administrative and Whole of State 10 Feb., 1997 - 30 Sept., 1997 ......................... AG335/96 10/2/97 77 676
Technical Officers (Enterprise
Bargaining) Agreement 1996

Scotch College Administrative and
Technical Officers (Enterprise Bargaining)
Agreement 2001 No. AG148/01
(Replaces & Cancels previous Scotch
College ... Agreement No. AG105/00.
For prior details, see Vol. 81, Part 2)

Scotch College Administrative and Whole of State 1 Oct., 2000 - 30 Sept., 2001 ........................... 31/7/01 NP
Technical Officers (Enterprise
Bargaining) Agreement 2002
(Replaces previous Scotch College
... Agreement No. AG148/01)

Scotch College (Enterprise Bargaining) Scotch College 28 July, 1995 - 31 Dec., 1995 .......................... AG87/95 28/7/95 75 2381
Agreement 1995 No. 809/2001 (Scotch College ceased to be party to

  the Agreement) .............................................. 11/05/01 81 1386
No. 892/2001 (Independent Schools Salaried Officers
  Association of Western Australia, Industrial Union
  of Workers ceased to be party to the Agreement) 24/05/01

81 1387

Scotch College (Enterprise Bargaining) Whole of State 1 Jan., 2001 - 31 Dec., 2001 ............................ AG33/01 26/3/01 NP
Agreement 2001
(Replaces & Cancels Scotch College
... Agreement AG184/99.  For prior
details, see Vol. 81, Part 2)

SDA and DWA Jobskills Number 1 Whole of State 1 Mar., 1996 - 28 Feb., 1997............................ AG213/96 23/12/96 77 401
Warehouse Employees' Agreement, 1996

SEA BREEZE CONCRETE/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002........................... AG50/02 11/4/02 NP
Collective Agreement 2001

Security Monitoring Centres (Control Whole of State 1 Feb., 1998 - 31 Jan., 2000 ............................. AG32/98 7/4/98 78 1856
Room Operators) Agreement 1998

Serco Australia Pty Limited Enterprise Serco Australia Pty Ltd 27 Jan., 1997 - 26 Jan., 1998............................ AG104/97 9/6/97 77 1708
Bargaining Agreement 1997, No. 104/97 Operations Belmont

Serco Australia Pty Belmont Enterprise Belmont, WA 8 Oct., 1998 - 31 April, 1999 ........................... AG121/98 8/10/98 78 4112
Bargaining Agreement 1998

Servite College Council Inc Non - Whole of State Date of agreement by all parties - 30 June, 2003 AG135/01 31/7/01 NP
Teaching Staff Enterprise Bargaining
Agreement 2000
(Replaces & Cancels  previous Servite
College ... Agreement No. AG61/99.
For prior details, see Vol. 81, Part 2)

Shamrock Enterprises Industrial Shamrock Enterprises 8 Sept., 1995 - 31 July, 1997............................ AG148/95 10/10/95 75 3011
Agreement Pty Ltd

Shamrock Enterprises Industrial Whole of State 3 Dec., 1997 - 31 Oct., 1999............................ AG347/97 10/2/98 78 947
Agreement
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Shire of Albany Certified Enterprise Whole of State 1 Nov., 1997 - 31 Oct., 1998 ........................... AG380/97 25/3/98 78 1324
Bargaining Agreement Depot Staff 1997
Shire of Bridgetown - Greenbushes The Shire of Bridgetown - 1 July, 1996 - 30 Jun., 1998 ............................. AG302/96 13/12/96 77 173
Enterprise Agreement 1996 Greenbushes (Council)

Shire of Busselton Certified Enterprise Employees employed 12 Dec., 1997 - 11 Dec., 2000 ......................... AG324/97 5/1/98 78 367
Bargaining Agreement 1997 by Shire of  Busselton

(Council)

Shire of Collie Enterprise Bargaining Shire of Collie 1 July., 1997 - 30 June., 1999........................... AG248/97 5/11/97 77 2954
Agreement 1997 (Metal Trades
General Employees)

Shire of Greenough Maintenance Whole of State 1 May, 1996 - 30 Apr., 1998............................ AG224/96 27/11/96 76 4947
Agreement 1996

Shire of Swan (Building Operations) Middle Swan 2 Sept., 1998 - 1 Sept., 2000............................ AG102/98 22/9/98 78 3715
Enterprise Bargaining Agreement

Shire of Swan (Trades) Enterprise Municipality's Depot on 18 May, 1998 - 17 May, 2000 .......................... AG64/98 18/6/98 78 2870
Bargaining Agreement Great Northern Highway

Middle Swan

Shop, Distributive and Allied Whole of State 28 June, 1996 - 28 June, 1997.......................... AG214/96 30/12/96 77 176
Employees' Association of Western
Australia and Perth ITeC Pty Ltd
Jobskills No. 1 Warehousing Employees
Agreement - The

Shop, Distributive and Allied Jobskills employees at 1 Aug., 1995 - 31 July, 1996 ............................ AG208/95 13/11/95 75 3238
Employees' Association of Western Cancer Foundation of
Australia and PVS Jobskills No. 1 Western Australia Inc,
Retail Employees' Agreement AJ Nominees Pty Ltd and

Litchford Nominees t/a
Porters Liquor Applecross,
Cassidy Holdings Pty Ltd t/a
Poolmart Cottesloe and
Thomsons Pty Ltd t/a
Thomsons Perth and
Joondalup

Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996.......................... AG258/95 30/10/96 76 4631
Association of Western Australia and
PVS Jobskills No. 2 Retail Agreement
No. AG258/1995 - The

Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996.......................... AG11/96 30/10/96 76 4632
Association of Western Australia and
PVS Jobskills No. 3 Retail Employees'
Agreement No. AG11/96 - The

Shop Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Oct., 1997........................... AG212/96 30/12/96 77 177
Association of Western Australia and
PVS Jobskills No. 4 Retail Employees'
Agreement - The

Shop Distributive and Allied Employees Whole of State 8 Oct., 1998 - 7 Oct., 2001 .............................. AG162/98 8/10/98 78 4113
Association of Western Australia
Pizza Hut Agreement 1998

Shot Crete Concrete Pumping Industrial Whole of State 8 Sept., 1998 - 31 Oct., 1999 ........................... AG183/98 24/11/98 78 4670
Agreement

Simon - Carves Electrical Services Whole of State 1 July, 1996 - 31 Dec., 1997 ............................ AG252/96 4/10/96 76 4240
Enterprise Agreement 1996

Simon Carves Electrical Services Simon Carves Electrical 1 Nov., 1996 - 1 Nov., 1998 ............................ AG108/97 23/5/97 77 1464
(Maintenance Operations) Enterprise Services
Bargaining Agreement 1997

Simpson Projects Industrial Agreement Greg Simpson t/a 8 Nov., 1994 - 31 July, 1995 ............................ AG153/94 6/12/94 75 118
Simpson Projects

Simsmetal Limited (Production and Operation Spearwood 25 Dec., 1996 - 21 Dec., 1998 ......................... AG101/97 7/5/97 77 1218
Maintenance) Enterprise Bargaining
Agreement
(Replaces Simsmetal Limited ...
Agreement No. AG4/1995.  For
prior details, see Vol.78, Part 1)

Simsmetal Limited (Production and Operation Spearwood 23 Dec., 2000 - 22 Dec., 2002 ......................... AG51/01 12/4/01 NP
Maintenance) Enterprise Bargaining
Agreement

Sign Supplies/BLPPU and the CMETU Whole of State 24 April, 01 - 1 Nov., 2002 .............................. AG78/01 31/5/01 NP
Collective Agreement 2001

Sisters of the Good Shepherd Inc. Whole of State Date of agreement by all parties - 30 June, 2003 AG137/01 31/7/01 NP
Non-Teaching Staff  Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters'
of the Good Shepherd ... Agreement
No. AG50/99.  For prior details,
see Vol. 81, Part 2)

Sisters of The Holy Family of Nazareth Whole of State Date of agreement by all parties - 30 June, 2003 AG133/01 31/7/01 NP
Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters
of The Holy Family  ... Agreement
No. AG57/99.  For prior details,
see Vol. 81, Part 2)

Sisters of Mercy Perth (Amalgamated) Whole of State Date of agreement by all parties - 30 June, 2003 AG133/01 31/7/01 NP
Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Sisters
of Mercy ... Agreement No. AG50/99.
For prior details, see Vol. 81, Part 2)
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Sisters of Mercy West Perth Congrega- Whole of State Date of agreement by all parties - 30 June, 2003 AG136/01 31/7/01 NP
tion Non-Teaching Staff Enterprise
Bargaining Agreement 2000 - The
(Replaces & Cancels previous Sisters
of Mercy ... Agreement No. AG51/99.
For prior details, see Vol. 81, Part 2)

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1996 - 31 Dec., 1997 ............................ AG55/97 11/4/97 77 1221
Agreement 1996

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1998 - 31 Dec., 2000 ............................ AG119/98 19/10/98 78 4126
Agreement 1998

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 2001 - 28 Feb., 2003 ............................. AG211/01 7/12/01 NP
Agreement 2000

Skilled Engineering Industrial Skilled Engineering 14 Dec., 1995 - 31 July, 1997 .......................... AG329/95 10/7/96 76 2731
Agreement 1996 Limited No. 845/2001 (Skilled Engineering Limited ceased

  to be party to the Agreement)......................... 18/05/01 81 1387

Skilled Engineering Ltd (CBH Kwinana) Co-Operative Bulk 1 July, 1999 - 1 July, 2001 ............................... AG13/01 28/2/01 NP
Maintenance Agreement 2000 Handling Kwinana

Slick Fix/BLPPU and the CMETU State of WA 1 Nov., 1999 - 1 Nov., 2002 ............................ AG183/00 7/8/00 80 3260
Collective Agreement 2000

Smith's Snackfood Company Limited Whole of State 24 Nov., 1992 - 24 Nov., 194 .......................... AG5/92 7/1/92 73 66
(Western Australia) Enterprise
Agreement 1992 - The
(Formerly known as CCA Snack
Foods Pty Limited (Western Australia)
Enterprise Agreement 1992

Smith's Snackfood Company Limited Bannister Road, 10 May, 2000 - 9 May, 2002............................ AG220/00 10/10/00 80 4799
(Western Australia) Enterprise Canningvale
Agreement 2000 - The
(Replaces and Cancels previous
The Smith's  Snackfood ... Agreement
No. AG111/99.  For prior details,
see Vol. 80, Part 1)

Smorgan ARC Welshpool Enterprise Smorgan ARC Establish- 22 Jan., 1993 - 27 Jan., 1994............................ AG26/92 24/2/93 73 2044
Bargaining Agreement 1993 ment, 100 Welshpool Road,

Welshpool and Dellamarta
Road, Wanneroo

Snappy Clean/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG218/99 29/3/00 80 1292
Collective Agreement 1999
(Cancels previous Snappy Clean
Industrial Agreements No. AG160/95
& No. AG162/97.  For prior details,
see Vol. 79, Part 2)

Sotico Pty Ltd, Bunbury Port (Enter- Bunbury Port Operations 13 June, 2000 - 31 Dec., 2000.......................... AG153/00 18/10/00 80 5086
prise Bargaining) Agreement 2000
(Replaces and Cancels Bunnings
Forest Products Pty Ltd Bunbury
Port EBA No. AG119/1999)

Sotico Pty Ltd Enterprise Agreement South-West Land Division 9 Aug., 2000 - 30 June, 2003 ........................... AG203/00 19/10/00 80 5092
2000.  (Replaces and Cancels of Western Australia
Bunnings Forest Products Pty Ltd
Enterprise Agreement 1998
No. AG 285/1998)

Southcorp Packaging Gadsden Carton Bentley 5 Jan., 2001 - 30 June 2001.............................. AG290/00 5/1/01 81 200
Systems Inplant Team Bentley
 - WA Enterprise Agreement 2000

Southcorp Packaging I.P.D. Fremantle Whole of State 1 July, 2000 - 30 June, 2003............................. AG243/00 1/11/00 80 5101
Enterprise Agreement 2000
(Replaces previous Southcorp ...
Agreement No. AG135/98.
For prior details, see Vol. 80, Part 1)

South East Metropolitan College of South East Metropolitan 24 Sept., 1999 - 23 Sept., 2001........................ AG141/99 24/9/99 79 2949
TAFE Engineering Trades', Enterprise College of TAFE
Bargaining Agreement 1999

South-East Metropolitan College Miscel- South-East Metropolitan 17 Oct., 1997 - 16 Oct., 1999 .......................... AG275/97 17/10/97 77 3390
laneous Workers' Agreement 1997 College

South Metropolitan College of TAFE South Metropolitan 24 Sept., 1999 - 23 Sept., 2001........................ AG138/99 24/9/99 79 2956
Engineering Trades' Enterprise College of TAFE
Bargaining Agreement 1999

South Metropolitan College Miscel- South Metropolitan 17 Oct., 1997 - 16 Oct., 1999 .......................... AG282/97 17/10//97 77 3396
laneous Workers' Agreement 1997 College

South Metropolitan Youth Link  (Inc.) Whole of State 1 Jan., 1998 - 31 Dec., 1998 ............................ AG371/97 3/3/98 78 951
Agreement 1997

Southern Cross Electrical Engineering Southern Cross Electrical 1 Jan., 1996 - 31 Dec., 1997 ............................ AG182/96 1/8/96 76 2732
Pty Ltd Enterprise Bargaining Agreement Engineering Pty Ltd (SCEE)
(Replaces Southern Cross Electrical
... Agreement 1994 No. AG119/94.
For prior details, see Vol. 78, Part 1)

Southern Processors Ltd (Albany) Whole of State 11 Dec., 1992 - 29 July, 1994 .......................... AG20/92 23/12/92 73 95
Enterprise Agreement 1992

South-West Regional College Miscel- South-West Regional 17 Oct., 1997 - 16 Oct., 1999 .......................... AG279/97 17/10/97 77 3402
laneous Workers' Agreement 1997 College

Spearwood Workshop and Commercial Spearwood Workshop 7 Dec., 1996 - 7 Dec., 1999 ............................. AG253/97 28/10/97 77 2960
Services Employees Enterprise Partner-
ship Agreement 1996
SR2 Construction Project Agreement Kerman Contracting Pty 29 Aug., 1996 - Completion............................. AG207/96 29/8/96 76 4051
1996 Ltd, Lurgi Australia

Pty Ltd, Rico Group
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of Companies

Stamford Ceremics/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov. 2002 ............................. AG236/99 8/3/00 80 1297
Agreement 1999
(Cancels previous Stamford Ceramics
Industrial Agreement No. AG42/99.
For  prior details, see Vol. 79, Part 2)

Standre Industrial Agreement S. Maciqszek t/a Standre 15 Sept., 1995 - 31 July, 1997.......................... AG168/95 10/10/95 75 3014

State Batteries Agreement - The Yilgarn, Coolgardie, Broad 14 Nov., 1977 to 13 Nov., 1980....................... AG42/77 21/9/77 57 1782
Arrow, Dundas, Phillips
River, East Coolgardie, North
Coolgardie, North-East
Coolgardie, Mount Margaret,
East Murchison, Murchison,
Yalgoo, Peak Hill and Gascoyne
Goldfields and the area
comprised within the 14th
and 26th parallels of latitude

State Energy Commission of  Western State of WA 1 Aug., 1991 to 31 July, 1994 .......................... AG4/91 26/6/91 71 1835
Australia - Dispute Settlement
Procedure Agreement

State Energy Commission of Western SECWA - Corporate 24 June, 1994 - 30 June, 1995.......................... AG60/94 24/6/94 74 2124
Australia - Corporate Services, Enter- Services
prise Bargaining Agreement 1994

State Energy Commission of Western Whole of State 2 Oct., 1994 - 30 June, 1995 ............................ AG110/94 2/10/94 74 2692
Australia Enterprise Bargaining -
Generation Division Agreement 1994

State Energy Commission Of Western State Energy Commission 24 June, 1994 - 30 June, 1995.......................... AG61/94 24/6/94 74 2129
Australia - Electricity Supply Division, of Western Australia Supply
Enterprise Bargaining Agreement 1994 Division (SECWA-ESD)

State Energy Commission of Western State Energy Commission of 24 June, 1994 - 30 May, 1995 .......................... AG62/94 24/6/94 74 2134
Australia - Gas Division, Enterprise Western Australia, Gas
Bargaining Agreement 1994 Division (SECWA - GAS)

State Housing Commission (Homes- Whole of State 2 Aug., 1999 - 1 Aug., 2001............................. AG108/99 2/8/99 79 3339
west) 1999 Caretakers Enterprise
Bargaining Agreement

State School Teachers' Union of WA Whole of State 20 Aug., 2001 - 17 Aug., 2004......................... AG179/01 2/11/01 NP
Clerical Staff Agreement of 2001
(Replaces & Cancels  previous State
School Teachers' ... Agreement
No. AG69/98. For prior details,
see Vol. 81, Part 2)

Statewide Demolition Industrial Keyport Pty Ltd t/a 21 June, 1995 - 20 June, 1997.......................... AG105/95 21/7/95 75 2383
Agreement Statewide Demolition

Stegbar Pty Ltd (Wangara WA) Stegbar Pty Limited 1 Feb., 1997 - 31 Jan., 2001 ............................. AG149/99 4/11/99 79 3348
Enterprise Agreement 1999 Wangara
(Cancels AG109/97)

Stegbar Pty Ltd (Wangara WA) Stegbar Pty Limited 1 Feb., 2001- 1 Feb., 2001 ............................... AG163/01 29/8/01 NP
Enterprise Agreement 2001 66 Prindiville Drive, Wangara

Steggles Enterprise Bargaining Agree- Steggles Limited, Produc- 1 Oct., 1995 - 31 Mar., 1997............................ AG59/96 10/4/96 76 1347
ment 1995 tion Centre Osborne Park

Steggles Engineering Site Agreement Steggles Limited 1 July, 1996 - 30 June, 1998............................. AG162/96 2/8/96 76 3710
1996

Steggles Limited (Maintenance Osborne Park 1 July 1998 - 30 June 2000............................... AG255/98 13/4/99 79 1404
Division) Enterprise Agreement 1998

Stiffall Shopfitters Industrial Agreement Rely Holdings Pty Ltd 20 May, 1996 - 31 July, 1997........................... AG167/96 26/7/96 76 2740
1996 t/a Stiffall Shopfitters

Stirling Community Hospital HSOA Stirling Community 20 May, 1998 - 30 June, 1999 .......................... AG39/98 20/5/98 78 2885
Enterprise Agreement 1998 Hospital

Stork Electrical (WA) Enterprise Stork Electrical Pty Ltd 1 July, 1994 - 31 Dec., 1995 ............................ AG25/95 16/3/95 75 923
Agreement

Stork Electrical Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 31 Dec., 1997............................. AG251/96 4/10/96 76 4245
Agreement 1996

Stork ICM Australia Pty Ltd Rockingham 1 Jan., 1998 - 1 July, 1999................................ AG5/99 1/2/99 79 536
(Rockingham Workshop and Operations)
Agreement
(Replaces World Services & Construction
Pty Ltd (Rockingham) Enterprise
Bargaining Agreement No. AG80/95)

Stork ICM Australia Pty Ltd Rockingham Workshop 1 July, 1999 - 1 July, 2001 ............................... AG157/99 4/11/99 79 3365
(Rockingham Workshop and and Operation of Stork
Operations) Agreement ICM Australia Pty Ltd

Straight Edge Formwork/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG208/99 24/3/00 80 1303
the CMETU Collective Agreement
1999
(Replaces previous Straight Edge
Form ... Agreements No. AG174/1996
& No. AG300/97. For prior details, see
Vol. 79, Part 2)

Stramit Building Products, 10 Malcolm Stramit Building Products, 21 May, 2001 - 31 Dec., 2002.......................... AG238/01 7/12/01 NP
Road, Maddington, Western Australia 10 Malcolm Road,
Enterprise Bargaining Agreement 2001 Maddington, WA

Stramit Industries (Maddington) Western Stramit Industries 18 May, 1994 - 17 May, 1996 .......................... AG33/94 24/6/94 74 1739
Australia Enterprise Agreement 1994 - Maddington No. 880/2001 (Strammit Industries (Maddington)

  Western Australia ceased to be party to the
  Agreement) .................................................... ... 23/05/01 81 1387

Stramit Industries (Maddington) Stramit Industries, Malcolm 21 May., 1996 - 20 May., 1998 ........................ AG95/97 12/6/97 77 1709
Western Australia Enterprise Road, Maddington No. 881/2001 (Strammit Industries (Maddington)
Bargaining Agreement 1996   Western Australia ceased to be party to the
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  Agreement) .................................................... ... 23/05/01 81 1387

Stramit Industries (Maddington) Stramit Industries, Malcolm 21 May, 1998 - 20 May, 2000 .......................... AG123/98 26/11/98 78 4677
Western Australia Enterprise Road, Maddington
Bargaining Agreement

Stramit Industries Maddington, Stramit Industries 21 May., 1996 - 20 May., 1998 ........................ AG70/97 8/4/97 77 1233
Western Australia Enterprise Maddington
Bargaining Agreement 1996

Stramit Industries Maddington, Stramit Industries, Malcolm 21 May, 1998 - 20 May, 2000 .......................... AG181/98 20/11/98 78 4673
Western Australia Enterprise Road and Alloa Street,
Bargaining Agreement 1998 Maddington

Streamline Industries/BLPPU and the Whole of State 18 Sept., 1997 - 31 Oct., 1999 ......................... AG57/01 3/5/01 NP
CMETU Collective Agreement 2001
(Replaces previous Streamline ...
Agreement No. AG255/97.  For
prior details, see Vol. 81, Part 2)

Stream Tiling Industrial Agreement Estmount Holdings Pty 15 Sept., 1995 - 31 July, 1997.......................... AG193/95 10/10/95 75 3016
Ltd t/a Stream Tiling

Structural Marine Enterprise Bar- Structural Marine Pty Ltd, 1 July, 1999 - 24 May, 2001............................. AG153/99 4/11/99 79 3370
gaining Industrial Agreement 1999 11 Russell Road
(Cancels AG51/1994 and AG101/1995) Henderson

Structural Marine Engineering Structural Marine 25 May, 1997 - 24 May, 1999 .......................... AG284/97 10/3/98 78 1348
Enterprise Bargaining Industrial 11 Rusell Road
 Agreement 1997 Henderson

Structural Systems/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG12/00 29/3/00 80 1308
CMETU Collective Agreement 1999
(Cancels previous Structural Systems
... Agreements No. AG210/1995 &
No. AG293/97.  For prior details, see
Vol. 79, Part 2)

Stylewoods/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG219/99 24/3/00 80 1313
Collective Agreement 1999

Subiaco Grandstand Construction Multiplex Constructions Commencement - Completion .......................... AG184/94 22/12/94 75 120
Project Agreement 1994 Pty Ltd undertaking work

at Subiaco Grandstand
Construction Project
Roberts Road, Subiaco

Subiaco Grandstand Construction Allcon Steel Construction Commencement - Completion .......................... AG39/95 19/4/95 75 1603
Project (Allcon Steel Construction) at Subiaco Grandstand Cons-
Agreement 1994 truction Project, Subiaco

Subiaco Grandstand Construction Bobrik Construction at Commencement - Completion .......................... AG40/95 19/4/95 75 1606
Project (Bobrik Constructions) Subiaco Grandstand
Agreement 1994 Construction Project,

Subiaco

Subiaco Grandstand Construction CASC Formwork Pty Ltd Commencement - Completion .......................... AG41/95 19/4/95 75 1609
Project (CASC Formwork Pty Ltd) at Subiaco Grandstand
Agreement 1994 Project, Subiaco

Subiaco Grandstand Construction (C & O Constructions) Commencement - Completion .......................... AG42/95 19/4/95 75 1612
Project (C & O Constructions) at Subiaco Grandstand
Agreement 1994 Construction Project,

Subiaco

Subiaco Grandstand Construction Quick Fix at Subiaco Commencement - Completion .......................... AG43/95 19/4/95 75 1616
Project (Quick Fix) Agreement 1994 Grandstand Construction

Project, Subiaco

Subiaco Grandstand Construction Vandertang Concrete at Commencement - Completion .......................... AG44/95 19/4/95 75 1619
Project (Vandertang Concrete) Subiaco Grandstand
Agreement 1994 Construction Project,

Subiaco

Summit Ceiling Industries Industrial Summit Ceiling Industries 8 Sept., 1995 - 31 July, 1997............................ AG154/95 10/10/95 75 3017
Agreement Pty Ltd

SUMMIT CEILINGS/BLPPU Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG9/02 1/2/02 NP
Collective Agreement 1999

Sunason Industrial Agreement Sunason Pty Ltd 8 Sept., 1995 - 31 July, 1997............................ AG150/95 10/10/95 75 3019

Sunason Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........................... AG375/97 7/4/98 78 1858

Sunason P/L/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG207/00 11/9/00 80 4793
Collective Agreement 2000
(Replaces previous Sunason ...
Agreement No. AG8/1998)

Sunlite Australia/BLPPU and the State of WA 3 Oct., 2000 - 1 Nov., 2002 ............................. AG241/00 27/10/00 80 5114
CMETU Colective Agreement 2000

Sunlite Australia Industrial Agreement Whole of State 17 Dec., 1997 - 31 Oct., 1999.......................... AG363/97 26/2/98 78 955

Supercut/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG23/00 18/4/00 80 1911
Agreement 2000
(Cancels previous Supercut Industrial
Agreement No. AG233/97.  For prior
details, see Vol. 79, Part 2)

Swan Brewery and Combined Unions The Swan Brewery 1 July, 1992 - 31 Aug., 1994 ............................ AG16/92 16/9/92 72 2764
(Enterprise Agreement) 1992 Company Limited

Swan Brewery and (Utilities Operators) Whole of State 1 Sept., 1996 - 28 Feb., 1999 ........................... AG338/96 30/1/97 77 409
Enterprise Agreement 1996
(Replaces Swan Brewery and
Construction, Mining, Energy,
Timberyards, Sawmills and Wood-
workers Union of Australia
(Western Australian Branch)
Agreement 1995. (See Vol.76, Part 1)

Swan Brewery Enterprise Agreement State of WA 1 May, 2000 - 30 Apr., 2003............................ AG178/00 31/8/00 80 4124
2000
(Replaces previous Swan Brewery
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... Agreement No. AG80/1996.
For prior details, see Vol. 80, Part 1)
Swan Brewery (Utilities Operators) Whole of State 1 March, 1999 - 1 Sept., 2002.......................... AG106/99 14/9/99 79 2963
Enterprise Agreement 1999

Swan Christian Education Association Swan Christian - Associa- 23 May, 1996 - 30 June, 1996 .......................... AG124/96 11/6/96 76 1918
Inc. (Enterprise Bargaining) tion Inc. (SCEA)
Agreement 1995

Swan Christian Education Association Whole of State 12 Dec., 2000 - 31 Dec., 2001 ......................... AG254/00 12/12/00 81 212
Inc. (Enterprise Bargaining)
Agreement 2000
(Cancels previous Swan Christian
... Agreement No. AG238/1998.
For prior details, see Vol. 80, Part 2)

Swan Christian Education Association Whole of State 1 Jan., 2001 - 31 Dec., 2002............................. AG114/01 31/7/01 NP
Inc. (Schools' Non-Teaching Employee
Enterprise Bargaining) Agreement 2001
(Replaces & Cancels previous Swan
Christian ... Agreement No. AG230/99.
For prior details, see Vol. 81, Part 2)

Swan Lagging Industrial Agreement Whole of State 26 Aug., 1998 - 31 Oct., 1999.......................... AG173/98 13/11/98 78 4683

Swan Portland Cement Ltd, Burswood Swan Portland Cement 23 Mar., 1994 - 30 June, 1995 ......................... AG40/94 8/6/94 74 1743
Site, Enterprise Bargaining Limited site, Burswood
Agreement 1994

Swan Portland Cement Ltd, Burswood Swan Portland Cement 1 July, 1995 - 30 June, 1997............................. AG284/95 28/11/95 75 3252
Site, Enterprise Bargaining (Burswood Site)
Agreement 1995

Swan Portland Cement Ltd, Burswood Swan Portland Cement 8 Mar., 1995 - 30 June, 1995 ........................... AG69/95 16/6/95 75 2142
Site, (Enterprise Bargaining Ltd
Agreement) Overhead/Mobile Crane
Operators, 1995

Swan Portland Cement Ltd Clinker Swan Portland Cement Commencement - Completion .......................... AG208/96 25/11/96 76 4969
Grinding Plant Kwinana Project Ltd Clinker Grinding
Agreement 1996 Plant, Kwinana

Swan Portland Cement Ltd Redundancy Swan Portland Cement Ltd, 1 Jan., 1994 - 1 Jan., 1996................................ AG33/95 2/5/95 75 1622
Agreement 1995 Burswood Operations

Swan Village of Care (Inc), Hospital Swan Village of Care (Inc) 12 Nov., 2001 - 10 Nov., 2003......................... AG200/01 12/11/01 NP
Salaried Officers Association (Union of
Workers) Enterprise Agreement 2001

Swift Plan Industrial Agreement Delta Bay Investments 18 Nov., 1994 - 31 July, 1995 .......................... AG175/94 6/12/94 75 123
Pty Ltd t/a Swift Plan

Swiftplan Industrial Agreement Delta Bay Investments 8 Sept., 1995 - 31 July 1997............................. AG155/95 10/10/95 75 3020
Pty Ltd t/a Swift Plan

Swiftplan Industrial Agreement Whole of State 25 July 1998 - 31 Oct, 1999 ............................. AG155/98 9/4/99 79 1124

Swispec Pty Ltd Enterprise Bargaining Swispec Pty Ltd 1 May., 1997 - 31 Dec., 1997........................... AG72/97 13/5/97 77 1480
Agreement 1996

Syteck/BLPPU Collective Agreement Whole of State 4 Sept., 2000 - 1 Nov., 2002 ............................ AG214/00 31/10/00 80 5119
2000

Talloman Australasian Meat Industry Derby Industries Talloman 24 Oct., 2000 - 30 June, 2003 .......................... AG107/00 24/10/00 80 5125
Employees Union Enterprise Division, Lakes Road
Agreement, 2000 Hazelmere  WA

Tasman Bricklaying/BLPPU and the Whole of State 1 Mar., 2001 - 1 Nov., 2002............................. AG42/01 26/3/01 NP
CMETU Collective Agreement 2001

T.D.Z. Contracting Industrial Agreement Whole of State 16 Sept., 1997 - 31 Oct., 1999 ......................... AG244/97 21/5/98 78 2413

Tech Fab/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG240/99 8/3/00 80 1319
Collective Agreement 1999
(Cancels previous Tech Fab Industrial
Agreements No. AG28/1996 &
No. AG89/99.  For prior details, see
Vol. 79, Part 2)

Technical Assistant Survey Traineeship All technical assistants 9 June, 1987 to 28 June, 1988 .......................... AG6/87 18/8/87 67 1547
Agreement 1987 employed by employers in

Schedule A

Telfer Gold Mine Enterprise Agreement Area Occupied and operated 21 Feb., 1994 - 20 Feb., 1996........................... AG2/94 21/2/94 74 601
1993 upon by  Newcrest Mining

Limited at Telfer

Terrazzo & Cement Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG291/97 3/12/97 77 3426

Terrazzo & Cement Industrial Agreement Whole of State 22 Jan., 1998 - 31 Oct., 1999 ........................... AG15/98 20/3/98 78 1350

Thermofabrication Traineeship Agreement Whole of State 14 Apr., 1997 - 1 July., 1998............................ AG222/97 20/11/97 77 3429
(1997)

Thermofabrication Traineeship Agreement Whole of State 5 Mar, 1998 - 5 Mar, 1999............................... AG68/98 12/8/98 78 3457

Thomson Cleaning Company Industrial A. Thomson t/a Thomson 26 Sept., 1995 - 31 July, 1997.......................... AG242/95 22/11/95 76 138
Agreement Cleaning Company

Tip Top Bakeries (Canning Vale) Tip Top Bakeries 24 Mar., 1997 - Cancellation............................ AG82/97 9/4/97 77 3432
Industrial Agreement (Canning Vale)

TJF-EBC/BLPPU Collective Whole of State 23 Mar., 2001 - 1 Nov., 2002........................... AG96/01 14/6/01 NP
Agreement 2000

TJP Constructions/CFMEUW Collective Whole of State 13 Feb., 2002 - 1 Nov., 2002 ........................... AG22/02 13/3/02 NP
Agreement 2002

TK Scaffold/BLPPU Collective Whole of State 14 Mar., 2000 - 13 Mar., 2002 ......................... AG90/00 3/5/00 80 1916
Agreement 1999
(Cancels previous T.K. Scaffolding
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Industrial Agreement No. AG234/99.
For prior details, see Vol. 79, Part 2)
Tom's Cranes Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........................... AG4/98 30/4/98 78 1849

Total Corrosion Control/CFMEUW Whole of State 1 June, 2000 - 1 Nov., 2003 ............................. AG32/02 5/4/02 NP
Collective Agreement 2002

Total Corrosion Control (Metal Workers) Whole of State 1 Mar., 1997 - 28 Feb., 1998............................ AG259/97 13/1/98 78 710
Enterprise Bargaining Agreement
(Replaces No. AG38/93)

Total Corrosion Control Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG124/98 25/11/98 78 4687
Agreement.
(Cancels AG124/98 delivered 14/9/98)

Total Glass Industrial Agreement Whole of State 15 Dec., 1997 - 31 Oct., 1999.......................... AG362/97 26/2/98 78 955

Total Tilt-Up Industrial Agreement Whole of State 30 Sept., 1998 - 31 Oct., 1999 ......................... AG227/98 24/11/98 78 4691

Town of Albany Outside Workers Town of Albany Depot 28 Jan., 1997 - 27 Jan., 1999............................ AG309/96 28/1/97 77 413
(Carpenters and Metal Trades)
Certified Agreement 1996

Town of Albany (State) Enterprise Town of Albany 15 Nov., 1996 - 16 Nov., 1998 ........................ AG146/97 27/8/97 77 2962
Agreement 1997

Town of Kwinana (WA) Enterprise The Council of Kwinana 10 Oct., 1996 - 9 Oct., 1998 ............................ AG88/97 28/4/97 77 1236
Agreement 1996 (From Dream time
to Excellence) ("The Agreement")

Tranby College (Enterprise Bargaining) Whole of State 1 Jan., 2001 - 31 Dec., 2002 ............................ AG21/01 26/3/01 NP
Agreement 2000
(Replaces & Cancels previous Tranby
College ... Agreement No. AG205/99.
For prior details, see  Vol. 81, Part 2)

Transfield - A.S.I. (Enterprise Bargaining) Transfield - A.S.I., Jervoise 2 April, 1993 - 24 Oct., 1993 ........................... AG9/93 19/4/93 73 1268
Consent Agreement 1993 Bay Operations

Transfield Construction Pty Ltd WA Establishment of Transfield 2 April, 1993 - 1 Nov., 1993 ............................ AG11/93 19/4/93 73 1271
Division Workshops (Kwinana) Construction Pty Ltd WA
Enterprise Bargaining Agreement Division (Kwinana)

Transfield Construction Pty Ltd WA Establishment of Transfield 22 Sept., 1994 - Completion ............................ AG151/94 2/12/94 74 2996
Division Workshops Alcoa (Kwinana) Construction Pty Ltd WA
B-30 Project Enterprise Bargaining Division (Kwinana) B-30
Agreement Project Construction Site

Transfield Maintenance HBI Transfield Pty Ltd, 12 Oct., 2000 - 30 June, 2003 .......................... AG205/00 12/10/00 80 5132
Agreement 2000 Transfield Operations Order No. AG205/2000 (Amending Order cancelling
(Cancels previous Transfield and Maintenance   Order dated 12/10/00).................................... ... 14/11/00 80 5449
Maintenance ... Agreement
No.AG136/97. For prior details,
see Vol. 80, Part 1)

Transfield Pty Ltd, Transfield Whole of State 17 Sept., 1998 - 16 Sept., 2001........................ AG133/98 20/11/98 78 4695
Coatings (WA) Industrial
Agreement 1998

Transport Drivers Tug Boats (Masters Radius of 20 miles 12 Oct., 1930 to 11 Oct., 1933......................... AG38/30 26/11/30 10 27
and Engineers - from G.P.O. Perth
Hamersley Iron Ore).
(Cancelled 66WAIG1242)

Trendwest Painting Industrial Korima Pty Ltd t/a 8 Sept., 1995 - 31 July, 1997............................ AG149/95 10/10/95 75 3022
Agreement Trendwest Painting

Trevor Roller Shutters/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002........................... AG51/02 11/4/02 NP
Collective Agreement 2002

Trinity Demolition Industrial Agreement Trinity Demolition 5 Dec., 1995  - 31 July, 1997 ........................... AG313/95 10/1/96 76 373

Trinity Building Group/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG220/99 24/3/00 80 1325
Collective Agreement 1999
(Cancels previous Trinity Demolition
Industrial Agreement No. AG208/97)

Triple T Contracting/CFMEUW Whole of State 13 Dec., 2002 - 1 Nov., 2002........................... AG15/02 15/2/02 NP
Collective Agreement 2001

Troy Development Corporation Pty Ltd Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG225/99 29/3/00 80 1570
t/a Masterfloors/BLPPU and the
CMETU Collective Agreement 1999
(Cancels Mastersfloors Industrial
Agreement No. AG125/98)

Trustees of the Christian Brothers in Whole of State Date of agreement by all parties -30 June, 2003 AG130/01 31/7/01 NP
WA Inc. Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Trustees
of the Christian Brothers ... Agreement
No. AG45/99.  For prior details,
see Vol. 81, Part 2)

Trustees of the Marist Brothers Southern Whole of State Date of agreement by all parties -30 June, 2003 AG139/01 31/7/01 NP
Province Non-Teaching Staff Enterprise
Bargaining Agreement 2000
(Replaces & Cancels previous Trustees
of the Marist Brothers ... Agreement
No. AG56/99.  For prior details,
see Vol. 81, Part 2)

Tubemakers of Australia Limited, Steel Tubemakers of Australia 5 June, 1992 - 31 Dec., 1992............................ AG2/92 6/8/92 72 1784
Pipelines, Kwinana (Enterprise Limited, Water, Oil and
Bargaining) Agreement 1992 Gas Industries Division

Steel Pipelines Establish-
ment, Kwinana

Tubemakers Kwinana Pipe Plant Joint Tubemakers, Kwinana 13 April, 1994 - 30 June, 1995 ......................... AG21/94 13/4/94 74 1259
Enterprise Development Agreement Pipe Plant
Tubemakers Kwinana Pipe Plant Joint Tubemakers, Kwinana 18 Sept., 1995 - 30 June, 1997......................... AG139/95 18/9/95 75 2789
Enterprise Development Agreement, Pipe Plant
No AG 139 of 1995
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Turbine Components Australia Pty Ltd Turbine Components 7 Feb., 1994..................................................... AG29/94 16/5/94 74 1551
Redundancy Agreement Australia Pty Ltd -

Canning Vale

Tyco Services Industrial Agreement Whole of State 20 Jan, 1998 - 31 Oct, 1999 ............................. AG66/99 18/5/99 79 1684

Tyco Water Pty Ltd ACN 087 415 745 Tyco Water Pty Ltd July 1999 - 30 June 2001.................................. AG224/99 29/3/00 80 1576
Steel Pipeline Systems, Kwinana Manu- (Kwinana Manufacturing)
facturing Joint Enterprise Development
Agreement- July 1999 to June 2001
(Cancels Tubemakers Waters, Steel
... Agreement No. AG145/97)

Tyco Water Pty. Ltd., Kwinana Pipe Tyco Water Pty Ltd 1 July, 2001 - 30 June, 2002............................. AG218/01 7/12/01 NP
Plant, Enterprise Bargaining Kwinana Pipe Plant
Agreement 2001

Ultra Speed Rigging & Construction A. Foreman and M. Fisher 14 Sept., 1995 - 31 July, 1997.......................... AG213/95 22/11/95 76 140
Industrial Agreement t/a Ultra Speed Rigging &

Construction

Ultra Speed Rigging & Construction Whole of State 21 Oct., 1997 - 31 Oct., 1999........................... AG292/97 3/12/97 77 3433
Industrial Agreement

Ultra Speed Rigging/BLPPU Collective Whole of State 29 May, 2001 - 1 Nov., 2002 ........................... AG98/01 28/6/01 NP
Agreement Agreement 2001

Undercut  Industrial Agreement Whole of State 17 Feb., 1998 - 31 Oct., 1999........................... AG27/98 30/4/98 78 1853

Under Cut/BLPPU Collective  Whole of State 11 Jan., 2001 - 1 Nov., 2002 ............................ AG14/01 28/2/01 NP
Agreement 2000

Unica Industrial Agreement John Casal t/a Unica 20 Nov., 1995 - 31 July, 1997 .......................... AG308/95 10/1/96 76 374

Unica Marble and Granite Industrial Whole of State 11 Dec., 1997 - 31 Oct., 1999 .......................... AG358/97 26/2/98 78 955
Agreement

Unica Tiling/BLPPU Collective State of WA 1 Nov., 1999 - 1 Nov., 2002 ............................ AG154/00 25/7/00 80 3265
Agreement 2000

United Construction Alcoa Kwinana United Construction Pty 25 Jan., 1994 - 24 Jan., 1995............................ AG75/93 25/1/94 74 249
Core Crew Enterprise Agreement 1993 Ltd - Alcoa Kwinana

Complex

United Construction Alcoa (Kwinana United Construction Pty 13 Apr., 1995 - 25 Jan., 1996........................... AG56/95 13/4/95 75 1624
and Pinjarra Refineries) Local Service Ltd at Alcoa Refineries,
Contracts Enterprise Bargaining Kwinana and Pinjarra
Agreement 1995

United Construction Alcoa Operations United Construction Pty 23 Mar., 1996 - 23 Mar., 1998 ......................... AG117/96 13/5/96 76 1920
Local Services Contracts and Ltd at Alcoa Operations
Associated Projects Enterprise
Bargaining Agreement 1996

United Construction Alcoa Pinjarra United Construction Pty 25 Jan., 1994 - 24 Jan., 1995............................ AG74/93 25/1/94 74 251
Core Crew Enterprise Agreement 1993 Ltd - Alcoa Pinjarra Complex

United Construction Argyle Area United Construction's 15 Dec., 1995 - 14 Dec., 1997 ......................... AG320/95 15/12/95 76 141
Maintenance Agreement 1995 Argyle Area Maintenance

Operations

United Construction Argyle Main- United Construction Pty Ltd 25 Jan., 1994 - 24 Jan., 1995............................ AG76/93 25/1/94 74 254
tenance CoreCrew Enterprise - Argyle Diamond Mine
Agreement 1993 Maintenance

United Construction BHP Petroleum Griffin Venture Commencement - Completion .......................... AG106/97 22/5/97 77 1484
Griffin Venture Remediation Project
Agreement 1997

United Construction BHP Titanium United Construction Pty Ltd 20 May, 1996 - 20 Nov., 1996 ......................... AG84/96 20/5/96 76 1924
Minerals Project Enterprise Based at BHP Titanium Minerals
Agreement 1996 Project, Beenup

United Construction CBH Project CBH Project (Geraldton) 23 Dec., 1993 - Completion ............................. AG81/93 23/12/93 74 98
(Geraldton) Enterprise Agreement 1993

United Construction CBH Project United Construction 10 Feb., 1994 - Completion.............................. C545/93 22/2/94 74 667
(Geraldton Enterprise Agreement 1994 Pty Ltd operations

CBH Geraldton Project

United Construction Coogee Chemicals United Construction Pty Ltd 31 Feb., 1996 - Completion.............................. AG76/96 20/5/96 76 1926
Sulphuric Acid Handling Facility at Coogee Chemicals
Enterprise Based Agreement 1996 Sulphuric Acid Handling

Facility at Kwinana

United Construction HIsmelt Main- HIsmelt Research and 8 April, 1994 - 7 April, 1995 ............................ AG23/94 8/4/94 74 899
tenance Core Crew Enterprise Development Facility,
Agreement 1994 Kwinana

United Construction HIsmelt Main- United Construction 14 Nov., 1995 - 13 Nov., 1996......................... AG282/95 22/11/95 75 3264
tenance Core Crew Enterprise Pty Ltd
Agreement 1994

United Construction Kwinana Fabrica- United Construction 22 Mar., 1996 - 22 Mar., 1998 ......................... AG103/96 8/5/96 76 1928
tion Facilities Ltd Enterprise Bargaining Pty Ltd at Kwinana
Agreement 1996-1997 Fabrication Facilities
(Replaces No. AG111/94 ) Operations

United Construction Kwinana Nickel United Construction 9 Feb., 1996 - 8 Feb., 1998 .............................. AG44/96 20/3/96 76 1047
Refinery Maintenance Enterprise Pty Ltd
Based Agreement 1996

United Construction Kwinana Supply Kwinana Supply 22 Sept., 1996 - 22 Mar., 1998 ........................ AG69/97 19/5/97 77 1487
Services Enterprise Bargaining Services Department
Agreement 1996

United Construction Ord Sugar Mill United Construction Pty 12 Aug., 1996 - 30 Sept., 1998 ........................ AG176/96 12/8/96 76 4062
Maintenance Agreement 1996 Ltd at CSR Sugar

Mill, Ord River

United Construction Pty Ltd (Alcoa United Construction Pty Ltd 17 Oct., 1994 - Completion.............................. C458/94 18/11/94 74 3043
Kwinana B-30 Project) Enterprise Alcoa Kwinana B-30
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Bargaining Agreement Project Construction Site

United Construction Pty Ltd Enterprise HIsmelt Research and 13 Jan., 1997 - 13 Jan., 1999............................ AG334/96 13/1/97 77 417
Agreement for Hismelt Services 1996 Development Facility

at Kwinana

United Construction Pty Ltd Nelson Nelson Point Development 4 Jan., 1993 - Completion ................................ AG19/93 19/4/93 73 1275
Point Development Project (Enterprise Project Port Hedland
Bargaining) Agreement

United Construction Pty Ltd Nelson Whole of State 3 Aug., 1993 - Completion............................... AG37/93 18/8/93 73 2429
Point Development Project (Enterprise
Bargaining) Agreement Phase II

United Construction Supplementary United Construction Pty 1 Apr., 1996 - 1 Apr., 1997.............................. AG153/96 3/7/96 76 2741
Workforce BP Oil Kwinana Refinery Ltd in it's operation at BP
Enterprise Bargaining Agreement 1996 Oil Kwinana Refinery

United Crane Hire Enterprise United Crane Hire Pty Ltd 1 Aug., 2001 - 30 July, 2003 ............................ AG166/01 29/8/01 NP
Agreement 2001

United Insulation Co- Industrial Corso Industries Pty Ltd 17 Apr., 1996 - 31 July, 1997........................... AG112/96 10/6/96 76 1931
Agreement t/a United Insulation Co.

United Insulation/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG198/00 6/9/00 80 4130
CMETU Collective Agreement 2000

United Maintenance Pty Ltd HBI United Maintenance Pty Ltd 16 Mar., 2001 - 30 June, 2003 ......................... AG22/01 16/3/01 NP
Agreement 2000 employees engaged in or in

connection with work at the
BHP Direct Reduced Iron Pty
Ltd Port Hedland assets and
facilities

Unistrut Australia Pty Ltd/BLPPU and Whole of State 14 Feb., 2001 - 1 Nov., 2002 ........................... AG23/01 8/3/01 NP
the CMETU Collective Agreement 2001

Unitex Textured Coating Industrial Iaralia Pty Ltd t/a Unitex 24 Apr., 1996 - 31 July, 1996........................... AG120/96 10/6/96 76 1933
Agreement Textural Coating

Universal Commercial Cleaning/ State of WA 15 Dec., 2000 - 1 Nov., 2002........................... AG287/00 12/1/01 81 579
BLPPU and the CMETU Collective
Agreement 2000

Universal Commercial Cleaners Universal Commercial 11 Mar., 1996 - 31 July, 1997 .......................... AG71/96 17/4/96 76 1348
Industrial Agreement Cleaners Pty Ltd (WA)

Universal Commercial Cleaners Whole of State 1 Apr., - 1998 - 31 Oct., 1999.......................... AG55/98 6/2/98 78 2420
Industrial Agreement

Universal Fasteners Enterprise Bargaining Universal Fasteners 1 Apr., 1996 - 31 Mar., 1998 ........................... AG178/96 12/8/96 76 4065
Agreement 1996 Canning Vale

Untex Textured Coating Industrial R. Cole t/a Untex 12 Sept., 1995 - 31 July, 1997.......................... AG233/95 22/11/95 76 141
Agreement Textured Coating

Utopia Industries Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG194/00 6/9/00 80 4135
CMETU Collective Agreement 2000

V&L Carlino Industrial Agreement Carlino Concreting Pty 13 Sept., 1995 - 31 July, 1997.......................... AG222/95 22/11/95 76 143
Ltd t/a V&L Carlino

Valey Bricklaying Industrial Whole of State 10 Feb., 1997 - 31 July., 1997 .......................... AG51/97 11/4/97 77 1241
Agreement

Van Den Berg Painting Co/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG256/99 8/3/00 80 1329
the CMETU Collective Agreement 1999
(Cancels previous Van Den Berg ...
Agreement No. AG230/97.  For prior
details, see Vol. 79, Part 2)

Vandertang Concrete Industrial Greeneagles Pty Ltd t/a 2 Nov., 1994 - 31 July, 1995............................ AG144/94 2/11/94 75 124
Agreement Vandertang Concrete

Vehicle Builders

Vandertang Concrete Industrial Greeneagles Pty Ltd t/a 10 Aug., 1995 - 31 July, 1997 .......................... AG140/95 10/10/95 75 3023
Agreement Vandertang Concrete

Van Diddens Painting Service Domestic Whole of State 23 Feb., 1997 - 31 July, 1997 ........................... AG56/96 11/12/96 77 179
and Minor Industrial Agreement

Van Leer Australia Pty Ltd (W.A.) Whole of State except area 15 June, 1992 - 30 June, 1993.......................... AG8/92 24/6/92 72 1542
(Enterprise Bargaining) Consent occupied by US Navy of
Agreement 1992 N.W. Cape

Van Leer Australia Pty Limited - Perth Whole of State 14 May., 1997 - 14 Nov., 1998 ........................ AG163/97 19/8/97 77 2348
Enterprise Bargaining Agreement 1997

Van Leer Australia Pty Limited - Perth Van Leer Australia 14 May, 2000 - 14 Aug., 2001 ......................... AG186/00 7/8/00 80 3270
Enterprise Bargaining Agreement 2000 Pty Limited

Van Leer Australia Pty Ltd - Perth Van Leer Australia Pty Ltd 15 Aug., 2001 - 14 Mar, 2003.......................... AG205/01 20/11/01 NP
Enterprise Bargaining Agreement 2001 8 Rawlinson Street, O'Connor
(Replaces previous Van Leer ... 
Agreement No. AG278/98.  For prior
details, see Vol. 81, Part 2)

Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan., 1997 - 31 Dec., 1998 ............................ AG374/97 29/6/98 78 2891
Agreement 1996 19 Russell Road

Henderson  WA

Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan, 2000 - 31 Dec., 2001 ............................. AG189/00 14/8/00 80 4141
Agreement 2000 19 Russell Road

Henderson  WA  6166

Vax Appliances Enterprise Bargaining Vax Appliances (Australia) 1 Jan., 1999 - 1 July, 1999 ............................... AG82/99 16/6/99 79 2001
Agreement 1999 Pty Ltd, Malaga
(Replaces Nos. AG136/95 and AG320/96)

Ventara Holdings Industrial Agreement Ventara Holdings Pty 9 Jan., 1995 - 31 July, 1995.............................. AG6/95 9/2/95 75 639
Ltd No. 806/2001 (Ventara Holdings Pty Ltd ceased to

   be party to the Agreement)............................ � 10/05/01 81 1387

Ventara Holdings Industrial Agreement Whole of State 27 Oct., 1997 - 26 Oct., 1998 .......................... AG214/97 12/11/97 77 3437
No. 807/2001 (Ventara Holdings Pty Ltd ceased to
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  be party to the Agreement)............................. ... 10/05/01 81 1388

Ventara Holdings Industrial Agreement Whole of State 16 Dec., 1997 - 31 Oct., 1999 .......................... AG367/97 26/2/98 78 955
No. 799/2001 (Ventara Holdings Pty Ltd ceased
  to be party to the Agreement)......................... ... 10/05/01 81 1182

Ventara Holdings Pty Ltd/BLPPU and the State of WA 12 July, 2000 - 1 Nov., 2002 ............................ AG181/00 7/8/00 80 3272
CMETU Collective Agreement 2000

Vibropile/BLPPU and the CMRTU Whole of State 5 Apr., 2001 - 1 Nov., 2002 ............................. AG60/01 3/5/01 NP
Collective Agreement 2001

Vinidex Pty Ltd (Maintenance Section Vinidex Pty Ltd 1 Aug., 2000 - 31 July, 2002 ............................ AG237/00 17/10/00 80 5141
- Perth Site) Enterprise Bargaining
Agreement 2000
(Replaces Marble and Granite Expo
Industrial Agreement No. AG30/98)

Vinidex Tubemakers Pty Ltd (Main- Whole of State 5 Aug., 1996 - 31 July, 1998 ............................ AG280/96 29/10/96 76 4634
tenance Section) Enterprise Bargaining
Agreement 1996.
(Replaces No. AG84/94)

Vinidex Tubemakers Pty Ltd (Main- Vinidex Tubemakers 31 Aug, 1998 - 31 July 2000 ............................ AG30/99 4/5/99 79 1408
tenance Section-Perth Site) Enterprise Pty Ltd
Bargaining Agreement 1998

Viscont Plastics (WA) Pty Limited Viscont Plastics (WA) 1 Jan., 2001 - 30 Dec., 2003............................. AG168/01 10/9/01 NP
Enterprise Bargaining Agreement 2001 Pty Limited
(Replace previous Viscount Plastics
... Agreement No. AG81/99)

Vis Formwork/BLPPU and the CMETU Whole of State 7 May, 2001 - 1 Nov., 2002 ............................. AG82/01 31/5/01 NP
Collective Agreement 2001
(Replaces previous Vis Formwork ...
Agreement No. AG228/96.  For prior
details, see Vol. 81, Part 2)

Visypak Carton Systems In-Plant Visypak Carton Systems 1 July, 2001 - 30 June, 2004............................. AG251/01 18/12/01 NP
Team Bentley-WA Enterprise In-Plant Team - Bentley WA
Agreement 2001

Vogue Interiors/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 .......................... AG210/99 24/3/00 80 1334
Agreement 1999.
(Cancels previous Vogue Interiors ...
Agreement No. AG91/99.  For prior
details, see Vol. 79, Part 2)

Vortech/BLPPU and the CMETU Whole of State 24 Apr., 2001 - 1 Nov., 2002 ........................... AG75/01 31/5/01 NP
Collective Agreement 2001
(Replaces previous Vortech ...
Agreement No. AG288/95.  For prior
details, see Vol. 81, Part 2)

Vortech Installations Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ........................... AG6/98 20/3/98 78 1354

WA Building Services/CFMEUW Whole of State 22 Feb., 2002 - 1 Nov., 2002 ........................... AG28/02 5/4/02 NP
Collective Agreement 2002

W.A. Ceiling Industries Industrial
Agreement W.A. Ceiling Industries 1 Aug., 1993 - 31 July, 1995 ............................ AG10/94 2/6/94 74 1551

WA Ceiling Industries Subiaco WA Ceiling Industries Commencement - Completion .......................... AG72/95 14/6/95 75 2146
Grandstand Construction Project at Subiaco Grandstand
Agreement 1994 Construction Project,

Subiaco

WA Ceiling Industries Wall and Ceiling Boral Australian Gypsum 24 Apr., 1996 - 31 July, 1997........................... AG121/96 10/6/96 76 1935
Industrial Agreement Limited t/a WA Ceiling

Industries

WACI Wall and Ceiling Contractors/ Whole of State 24 Oct., 2000 - 1 Nov., 2002 ........................... AG265/00 5/12/00 80 5468
BLPPU Collective Agreement 2000

Waco Kwikform Ltd Industrial Whole of State 4 Sept., 1996 - 31 July, 1997............................ AG243/96 21/10/96 76 4638
Agreement

Waco Kwikform Limited Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG254/97 14/11/97 77 3440
Agreement

WACO KWIKFORM Limited Industrial Whole of State 19 Sept., 2001 - 30 Sept., 2003........................ AG39/02 5/4/02 NP
Agreement

Walsh's Glass Factory Enterprise Whole of State 31 Oct., 1996 - 31 Dec., 1997 .......................... AG313/96 3/1/97 77 421
Agreement No. 1783/2000 (Sandpath Pty  Ltd trading as Walsh's

  Glass ceased to be party to the Agreement) .... ... 7/11/00 80 5180

Walsh's Glass Industrial Agreement Factory Premises 1 July, 1998 - 31 Oct., 2000 ............................. AG156/98 15/10/98 78 4133

Walsh's Glass Western Australian Whole of State 31 Oct., 1996 - 31 Dec., 1997 .......................... AG314/96 3/1/97 77 425
Retailing Enterprise Agreement Stage 1

WAMMCO International (Katanning) Katanning Plant 11 Dec., 2001 - 31 Dec., 2004 ......................... AG263/01 16/4/02 NP
AMIEU Processing Agreement (2001)

WAMMCO International (Linley Linley Valley 27 Nov., 1999 - 30 June, 2002 ......................... AG179/99 20/3/00 80 1579
Valley) AMIEU Processing
Agreement (1999)

 WAMMCO International (Spearwood) Whole of State 16 Dec., 1999 - 31 Dec., 2001 ......................... AG5/00 20/3/00 80 1592
AMIEU Processing Agreement
1999.  (Replaces WA Meat Marketing
and the Australasian Meat Industry ...
Spearwood Employees Agreement
No. AG310/96)

W.A Project Carpentry/BLPPU and the Whole of State 9 Oct., 2001 - 1 Nov., 2002 ............................. AG199/01 26/10/01 NP
CMETU Collective Agreement 2001

W.A Project Carpentry Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999............................ AG198/97 7/10/97 77 2967
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Agreement

Waratah Wire Products - Kwinana Waratah Wire Products 8 Sept., 1993 - 30 May, 1995........................... AG46/93 23/9/93 73 2688
Wiremill Performance Improvement Wiremill, Kwinana
Recognition Payment System
Agreement
(Replaces Waratah Wire Products
- Kwinana Wiremill Performance
Improvement System Agreement
1992.  For prior details,
see Vol.78, Part 1)

W.A. Rewind Company (Western W.A. Rewind Company 1 Mar., 1994 - 28 Feb., 1995............................ AG13/94 29/3/94 74 899
Australia) Training and Skills Collingwood Road,
Program (TASK) Agreement 1994 Osborne Park, W.A.

Water Corporation Agricultural Region Whole of State 1 July 1998 - 30 June 1999............................... AG191/98 4/12/98 78 4710
Local Agreement 1998

Water Corporation Bulk Water & Whole of State 1 July1998 - 30 June 1999................................ AG187/98 4/12/98 78 4716
Wastewater Division Local
Agreement 1998.

Water Corporation Carnarvon Whole of State 1 July1998 - 30 June 1999................................ AG193/98 4/12/98 78 4721
Business Unit Local Agreement 1998

Water Corporation Commercial Division Whole of State 1 July1998 - 30 June 1999................................ AG216/98 4/12/98 78 4725
Local Agreement 1998

Water Corporation Construction Branch Whole of State 1 July1998 - 30 June 1999................................ AG189/98 4/12/98 78 4728
Local Agreement 1998

Water Corporation Contracts and Land Whole of State 1 July1998 - 30 June 1999................................ AG213/98 4/12/98 78 4732
Management Services Branch Local
Agreement 1998.

Water Corporation Corporate Affairs Whole of State 1 July1998 - 30 June 1999................................ AG197/98 4/12/98 78 4734
Branch Local Agreement 1998

Water Corporation Corporate Whole of State 1 July1998 - 30 June 1999................................ AG198/98 4/12/98 78 4737
Information Support Branch Local
Agreement 1998

Water Corporation Engineering and Whole of State 1 July1998 - 30 June 1999................................ AG214/98 4/12/98 78 4747
Contracts Division Executive Support
Branch Local Agreement 1998

Water Corporation Engineering and Whole of State 1 July1998 - 30 June 1999................................ AG194/98 4/12/98 78 4750
Technical Services Branch Local
Agreement 1998

Water Corporation Environment Branch Whole of State 1 July1998 - 30 June 1999................................ AG202/98 4/12/98 78 4754
Local Agreement 1998

Water Corporation Executive Services Whole of  State 1 July1998 - 30 June 1999................................ AG209/98 4/12/98 78 4756
Branch Local Agreement 1998

Water Corporation Executive Support/ Whole of State 1 July1998 - 30 June 1999................................ AG205/98 4/12/98 78 4760
Human Resources Planning and Deve-
lopment Division Local Agreement 1998

Water Corporation Finance and Whole of State 1 July1998 - 30 June 1999................................ AG215/98 4/12/98 78 4764
Administration Division Executive
Support Team Local Agreement 1998

Water Corporation Finance and Adminis- Whole of State 1 July1998 - 30 June 1999................................ AG218/98 4/12/98 78 4767
tration Division Facilities Management
Branch Local Agreement 1998

Water Corporation Finance & Adminis- Whole of State 1 July1998 - 30 June 1999................................ AG217/98 4/12/98 78 4769
tration Division, Management
Accounting Branch Local Agreement 1998

Water Corporation Financial Services Whole of State 1 July1998 - 30 June 1999................................ AG219/98 4/12/98 78 4773
Branch Local Agreement 1998

Water Corporation Goldfields Region Whole of State 1 July1998 - 30 June 1999................................ AG192/98 4/12/98 78 4777
Local Agreement 1998

Water Corporation Great Southern Whole of State 1 July1998 - 30 June 1999................................ AG196/98 4/12/98 78 4782
Region Local Agreement 1998

Water Corporation Human Resources Whole of State 1 July1998 - 30 June 1999................................ AG201/98 4/12/98 78 4786
Branch Local Agreement 1998

Water Corporation Infill Sewerage Whole of State 1 July1998 - 30 June 1999................................ AG212/98 4/12/98 78 4789
Program and the Project Management
Program Infill Sewerage
Branch Local Agreement 1998

Water Corporation Infrastructure Whole of State 1 July1998 - 30 June 1999................................ AG199/98 4/12/98 78 4791
Development Branch Local
Agreement 1998

Water Corporation Infrastructure Plan- Whole of State 1 July1998 - 30 June 1999................................ AG203/98 4/12/98 78 4794
ning Branch Local Agreement 1998

Water Corporation Interim Agreement Whole of State 1 Feb.2001 - 31 Dec. 2001............................... AG12/01 1/02/01 81 598
2000
(Replaces previous Water Corporation
... Agreements No. AG 332/1977 &
No.  AG 3/2000.  For prior details, see
Vol. 80, Part 2)

Water Corporation Land Development Whole of State 1 July1998 - 30 June 1999................................ AG204/98 4/12/98 78 4798
Branch Local Agreement 1998

Water Corporation Management Whole of State 1 July1998 - 30 June 1999................................ AG207/98 4/12/98 78 4801
Review & Audit Branch Local
Agreement 1998

Water Corporation Midwest Region Whole of State 1 July1998 - 30 June 1999................................ AG190/98 4/12/98 78 4804
Local Agreement 1998
Water Corporation North West Region Whole of State 1 July1998 - 30 June 1999................................ AG195/98 4/12/98 78 4808
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Local Agreement 1998

Water Corporation Operations Develop- Whole of State 1 July1998 - 30 June 1999................................ AG208/98 4/12/98 78 4812
ment Services Branch Local
Agreement 1998

Water Corporation Perth Region Local Whole of State 1 July1998 - 30 June 1999................................ AG188/98 4/12/98 78 4816
Agreement 1998

Water Corporation Planning & Develop- Whole of State 1 July1998 - 30 June 1999................................ AG200/98 4/12/98 78 4819
ment Division Corporate & Regulatory
Planning Branch Local Agreement 1998

Water Corporation Project Management Whole of State 1 July1998 - 30 June 1999................................ AG211/98 4/12/98 78 4822
Branch Local Agreement 1998

Water Corporation Revenue Policy Whole of State 1 July1998 - 30 June 1999................................ AG206/98 4/12/98 78 4825
Branch Local Agreement 1998

Water Corporation South West Region Whole of State 1 July1998 - 30 June 1999................................ AG186/98 4/12/98 78 4828
Local Agreement 1998

Water Corporation Supply Policy Whole of State 1 July1998 - 30 June 1999................................ AG220/98 4/12/98 78 4831
Branch Local Agreement 1998

Water Corporation (Customer Centre, Whole of State 1 July1998 - 30 June 1999................................ AG210/98 4/12/98 78 4741
Customer Services Division) Local
Agreement 1998

Watsons Foods, Metal Trades Enterprise George Weston Foods 1 Nov., 1995 - 31 Oct., 1997 ........................... AG147/96 17/9/96 76 4085
Agreement 1996 Limited (t/a Watsons

Foods - Spearwood WA)

WA Terrazzo/BLPPU Collective Whole of State 19 July, 2001 - 1 Nov., 2002 ............................ AG158/01 9/8/01 NP
Agreement 2001

WA Universal Rigging/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG25/00 18/4/00 80 1920
CMETU Collective Agreement 2000
(Cancels previous WA Universal
Rigging Industrial Agreements
No. AG321/1995 & No. AG72/98.
For prior details, see Vol.79, Part 2)

WA Waterproofing/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG237/99 8/3/00 80 1340
Agreement 1999
(Cancels previous Waterproofing
Products ... Agreement No. AG189/97.
For prior details, see Vol. 79, Part 2)

Webforge (WA) Enterprise Bargaining Webforge (WA) premises 3 July, 1996 - 30 June, 1998............................. AG253/96 3/10/96 76 4640
Agreement 1996 24 Tennant Street Welshpool

Webforge (WA) Enterprise Bargaining Whole of State 1 Oct., 2001 - 30 Sept., 2003 ........................... AG1/02 15/2/02 NP
Agreement 2001
(Replaces previous Webforge (WA) ...
Agreement No. AG275/00.  For prior
details, see Vol. 81, Part 2)

Weir Engineering Pty Ltd (WA Opera- Weir Engineering Pty 1 Apr., 1996 - 30 Mar., 1997 ........................... AG196/96 22/8/96 76 4088
tions) Enterprise Agreement 1996 Ltd, Welshpool

Weir Engineering Pty Ltd Enterprise Whole of State 1 Apr., 1997 - 30 Mar., 1999 ........................... AG249/97 14/11/97 77 3442
Bargaining Agreement

Wembley Cement Industries (Enterprise Whole of State 8 Oct., 1993 - 10 Aug., 1994............................ AG56/93 25/10/93 73 2965
Bargaining) Consent Agreement

The Wembley Cement Industries, Wembley Cement 4 July, 1995 - 3 July, 1997 ............................... AG97/95 14/7/95 75 2386
Gnangara, Agreement 1995 Industries, Gnangara

Wes-Ceil/CFMEUW Collective Whole of State 13 Feb., 2002 - 1 Nov., 2002 ........................... AG21/02 13/3/02 NP
Agreement 2002

Wesfarmers Kleenheat Gas (Metal Wesfarmers Kleenheat 16 Feb., 1996 - 15 Feb., 1997........................... AG47/96 28/3/96 76 1105
Trades) Enterprise Agreement 1995 Gas Pty Ltd

Wesfarmers Transport Limited 1999 Whole of State 1 July, 1999 - 30 June, 2001............................. AG145/99 4/11/99 79 3372
Workshop Enterprise Agreement

Wesfarmers Wool Store Operation Wesfarmers Wool Store 1 Feb., 1994 - 30 June, 1996 ............................ AG6/94 2/2/94 74 257
Employees Enterprise Agreement 1994 Operation - Fremantle

Wesfarmers Wool Store Operation Fremantle 1 July, 1996 - 30 June, 1998............................. AG245/96 7/10/96 76 4249
Employees Enterprise Agreement 1996
(Replaces No. AG136/96)

WESFI Manufacturing Pty Ltd (Cullity Cullity Timbers Mandurah 15 Mar., 2001 - 14 Mar., 2003 ......................... AG250/01 19/12/01 NP
Timbers Country Stores) Enterprise and Country Stores
Bargaining Agreement 2001-2003
(Replaces Cullity Timbers Pty Ltd
(Country Stores) Enterprise Bargaining
Agreement 1999 No. AG84/99)

Wesfi Manufacturing Pty Ltd Dardanup Dardanup 3 Sep, 1998 - 2 Sept 2000................................ AG260/98 26/2/99 79 804
(Wesboard Particleboard and LPM
Division) Enterprise Bargaining
Agreement 1998

WESFI Manufacturing Pty Ltd Dardanup Dardanup 3 Sept., 2000 - 2 Sept., 2002............................ AG20/01 8/3/01 NP
(WESBOARD Particleboard and LPM
Division) Enterprise Bargaining
Agreement 2000

WESFI Manufacturing Pty Ltd, MDF Whole of State 27 Oct, 2000 - 26 Oct, 2002............................. AG149/01 8/8/01 NP
Division Enterprise Bargaining
Agreement (CEPU Version)
2000-2002
(Replaces previous Wesfi ... Agreement
1998 - 2000 No. AG275/98.  For prior
details, see Vol. 81, Part 2)

Wesfi Pty Ltd Particleboard and Low Wesfi Pty Ltd, Particle- 3 Dec., 1993 - 2 Mar., 1995 ............................. AG71/93 3/12/93 73 3412
Pressure Melamine Manufacturing board and Low Pressure
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Divisions - Dardanup (Enterprise Melamine Manufacturing
Bargaining) Agreement 1993 Divisions, Dardanup
WESFI PTY LTD Particleboard and Wesfi Pty Ltd, Particle- 3 Mar., 1995 - 2 Sept., 1996 ............................ AG171/95 24/10/95 75 3267
Low Pressure Melamine Manufacturing Board and Low Pressure
Divisions - Dardanup (Enterprise Melamine Manufacturing
Bargaining) Agreement 1995 Divisions, Dardanup

WESFI Manufacturing Pty Ltd, Wesfi Manufacturing Pty 3 Sept., 1996 - 2 Sept., 1998............................ AG20/97 12/3/97 77 957
Dardanup (Wesboard Particleboard Ltd, Dardanup, Wesboard
and LPM Division - Enterprise Particleboard and
Bargaining Agreement 1996 LPM Division

WESFI Manufacturing Pty Ltd WESFI Victoria 28 Feb., 1997 - 27 Feb., 1999 .......................... AG71/98 16/6/98 78 2898
Victoria Park Enterprise Bargaining Park
Agreement 1998

WESFI Manufacturing Pty Ltd Welsh- Wesfi Pty Ltd, (Weswood 27 Oct 1996 - 26 Oct., 1998 ............................ AG21/97 12/3/97 77 961
pool (Weswood MDF Division - MDF Division) Welshpool
Enterprise Bargaining) Agreement 1996 WA

Wesley College (Enterprise Bargaining) Whole of State 24 Sept., 2001 - 31 Dec., 2002......................... AG171/01 24/9/01 NP
Agreement 2001
(Replaces previous Wesley College ...
Agreement 1998 No. AG81/98
For prior details, see Vol. 81, Part 2)

Wespine Industries Pty Ltd  (Enterprise Wespine Industries Pty Ltd, 8 Nov., 1993 - 7 Nov., 1994 ............................ AG66/93 8/11/93 73 3414
Bargaining) Agreement 1993 Dardanup Sawmill Site

WESPINE Industries Pty Ltd (Enterprise WESPINE Industries 23 Sept., 1995 - 30 Sept., 1995........................ AG172/95 24/10/95 75 3270
Bargaining) Agreement 1994 Pty Ltd, Dardanup

The Wespine Industries Pty Ltd Dardanup 9 Sept., 1997 - 8 Sept., 1999............................ AG181/97 23/9/97 77 2654
(Dardanup Site) Enterprise Bargaining
Agreement 1997

Wespine Industries Pty Ltd Classification Dardanup Site 25 Mar., 1998 - 24 Mar., 2003......................... AG89/98 3/8/98 78 3272
Agreement 1998

Wespine Industries Pty Ltd Dardanup Site 23 Nov., 1999 - 23 May, 2001 ......................... AG206/99 9/2/00 80 585
(Dardanup Site) Enterprise Bargaining
Agreement 1999

WESPINE INDUSTRIES PTY LTD Dardanup Site 3 Sept., 2001 - 1 Sept.,, 2003........................... AG193/01 26/10/01 NP
(Dardanup site) Enterprise Bargaining
Agreement 2001

West Australian Newspapers Christmas West Australian 1 Nov., 1993 - 1 Jan., 1994.............................. AG82/93 11/1/93 74 98
Agreement 1993 Newspapers Limited

West Australian Newspapers (Christmas Whole of State 1 Dec., 1999 - 1 Jan., 2000 .............................. AG183/99 23/12/99 80 155
Agreement) 1999

West Australian Newspapers Clerks Whole of State 1 June, 2001 - 31 May, 2004............................ AG170/01 18/9/01 NP
(Enterprise Bargaining) Agreement 2001

West Australian Newspaper Clerks West Australian 1 June, 1994 - 1 June, 1996.............................. AG66/94 10/4/95 75 1625
(Enterprise Bargaining) Agreement 1994 Newspapers Limited

West Australian Newspapers Clerks Whole of State 1 June, 1998 - 31 May, 2001............................ AG107/98 4/9/98 78 3728
(Enterprise Bargaining) Agreement 1998
(Replaces No.AG286/96))

West Australian Newspapers (Enterprise The Establishments of West 21 Sept., 1992 - 6 July, 1993............................ AG10/92 30/10/92 72 2559
Bargaining) Agreement 1992 Australian Newspapers

West Australian Newspapers (Enterprise Whole of State 22 Dec., 1992 - 21 Dec., 1993 ......................... AG22/92 14/1/93 73 294
Bargaining) Security Officers and
Cleaners Agreement 1992

West Australian Newspapers Limited West Australian News- 1 Jan., 1994 - 31 Dec., 1995 ............................ AG106/94 1/2/95 75 394
(Enterprise Bargaining) Security Officers papers Limited employees
and Cleaners Agreement 1994 employed as Cleaners and

Security Officers

West Australian Newspapers Limited West Australian News- 1 July., 1995 - 1 July, 1997 .............................. AG6/96 3/5/96 76 1366
(Enterprise Bargaining) Security papers Limited
Officers and Cleaners Agreement 1995

West Australian Newspapers Ltd West Australian News- 19 Feb., 1996 - 18 Feb., 1997 .......................... AG40/96 19/2/96 76 1119
(Composing Room - Redundancy and papers Limited
Training) Industrial Agreement 1996

West Australian Newspapers West Australian 5 July, 1993 - 5 July, 1995 ............................... AG44/93 29/10/93 73 2966
Production Employees (Enterprise Newspapers Limited
Bargaining) Agreement 1993 - The Establishments

West Australian Newspapers Production Whole of State 1 Apr., 1997 - 31 Mar., 2000 ........................... AG122/97 1/9/97 77 2350
Employees (Enterprise Bargaining)
Agreement 1997

West Australian Newspapers Production West Australian 1 Apr., 2000 - 31 Apr., 2003............................ AG157/00 26/7/97 80 3277
Employees (Enterprise Bargaining) Newspapers Limited
Agreement 2000

West Australian Newspapers Production West Australian 1 July, 1995 - 31 Mar., 1997 ............................ AG259/95 18/3/96 76 376
Bargaining) Agreement 1995 Newspapers Limited

West Australian Newspapers Security Whole of State 1 July, 1997 - 30 June, 2000............................. AG199/97 31/10/97 78 2429
Officers and Cleaners (Enterprise
Bargaining) Agreement 1997

West Australian Newspapers Security Whole of State 1 July, 2000 - 30 June, 2003............................. AG27/01 1/3/01 NP
Officers and Cleaners (Enterprise
Bargaining) Agreement 2000

West Australian Newspapers Security Whole of State 30 May, 1999 - 30 June, 2000.......................... AG120/99 22/7/99 79 2218
Officers (Enterprise Bargaining)
(Interim) Agreement 1999

West Australian Water Proofing C. Graham t/a West 8 Sept., 1995 - 31 July, 1997............................ AG161/95 10/10/95 75 3025
Industrial Agreement Australian Water Proofing
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West Australian Waterproofing/BLPPU Whole of State 1 July, 2001 - 1 Nov., 2002.............................. AG215/01 27/11/01 NP
Collective Agreement 2001
Westcan (Enterprise Bargaining) 153 - 159 Bannister Road,  1 July, 1993 - 30 June, 1995............................ AG43/94 4/7/94 74 1748
Agreement 1993 Canning Vale W.A. 6155

Westcan Enterprise Bargaining Westcan (A division 1 Mar., 1997 - 1 Mar., 1999............................. AG121/97 17/6/97 77 1712
Agreement 1997/98 of Amcor Ltd), 153-

159 Bannister Road,
Canning Vale

Westcare Disabled Employees Wages Westcare Incorporated, 12 Jan., 1995 - 11 Jan., 1998............................ AG128/94 24/1/95 75 640
Agreement Carrington Street, Nedlands

Westcare Disabled Employees Wages Persons with Disabilities Commencement - 6 Oct., 1997......................... AG14/97 8/4/97 77 1247
Agreement No. 2 at Westcare Incorporated

Premises

Westcare Disabled Employees Wages Westcare Incorporated 11 Oct., 2001 - 8 Oct., 2004 ............................ AG190/01 11/10/01 NP
Agreement 2001

Westcoast Aluminium/BLPPU and Whole of State 11 Sept., 2001 - 1 Nov., 2002 .......................... AG186/01 25/9/01 NP
the CMETU Collective Agreement 2001

West Coast Building Services Whole of State 28 July, 1998 - 31 Oct., 1999 ........................... AG136/98 14/9/98 78 3730
Pty Ltd Industrial Agreement

West Coast College of TAFE West Coast College 24 Sept., 1999 - 23 Sept., 2001........................ AG142/99 24/9/99 79 2967
Engineering Trades' Enteprise of TAFE
Bargaining Agreement 1999

West Coast Concrete & Formwork/ State of WA 22 Sept., 2000 - 1 Nov., 2002 .......................... AG238/00 27/10/00 80 5143
BLPPU and the CMETU Collective
Agreement 2000

West Coast Coreing & Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG251/99 8/3/00 80 1346
Collective Agreement 1999
(Cancels previous West Coast Coreing
...Agreements No. AG19/97 &
No. AG188/97.  For prior details, see
Vol. 79, Part 2)

Westerfield Engineering Nelson Point Nelson Point Development 22 Feb., 1993 - Completion.............................. AG35/93 18/8/93 73 2429
(Development Project) Enterprise Project, Port Hedland
Bargaining Agreement

Western Australia Armaguard Clerical Whole of State 4 Oct., 2000 - 3 Oct., 2002 .............................. AG230/00 20/10/00 80 5150
Enterprise Agreement 11.  Stuart Street
Perth
(Replaces and Cancels previous Western
Australian Armaguard ... Agreement
No. AG255/1996.  For prior details, see
Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG161/00 28/8/00 80 4149
(Enterprise Bargaining) Agreement
No. 1 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 1/1998
No. AG146/98.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG166/00 28/8/00 80 4161
(Enterprise Bargaining) Agreement
No. 2 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 2/1998
No. AG152/98.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG169/00 28/8/00 80 4171
(Enterprise Bargaining) Agreement
No. 3 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 3/1998
No. AG151/98.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG164/00 28/8/00 80 4180
(Enterprise Bargaining) Agreement
No. 4 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 4/1998
No. AG150/98.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG173/00 28/8/00 80 4190
(Enterprise Bargaining) Agreement
No. 5 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 5/1998
No. AG148/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 10 Feb., 1997 - 31 Dec., 1997 .......................... AG27/97 11/2/97 77 696
(Enterprise Bargaining) Agreement
No. 6 of 1996.
(Replaces previous W.A. Catholic
Schools (Enterprise Bargaining)
Agreement No. 6 of 1994.
For prior details, see Vol. 77, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG165/00 28/8/00 80 4200
(Enterprise Bargaining) Agreement
No. 6 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 6/1998
No. AG144/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG176/00 28/8/00 80 4210
(Enterprise Bargaining) Agreement
No. 7 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 7/1998
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No. AG141/1998.  For prior details,
see Vol. 80, Part 1)
Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG167/00 28/8/00 80 4219
(Enterprise Bargaining) Agreement
No. 8 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 8/1998
No. AG142/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG177/00 28/8/00 80 4229
(Enterprise Bargaining) Agreement
No. 9 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 9/1998
No. AG138/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG170/00 28/8/00 80 4240
(Enterprise Bargaining) Agreement
No.10 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 10/1998
No. AG149/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG163/00 28/8/00 80 4252
(Enterprise Bargaining) Agreement
No. 11 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 11/1998
No. AG147/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG175/00 28/8/00 80 4262
(Enterprise Bargaining) Agreement
No. 12 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 12/1998
No. AG145/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG172/00 28/8/00 80 4272
(Enterprise Bargaining) Agreement
No. 13 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 13/1998
No. AG143/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG168/00 28/8/00 80 4281
(Enterprise Bargaining) Agreement
No. 14 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 14/1998
No. AG139/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG171/00 28/8/00 80 4291
(Enterprise Bargaining) Agreement
No. 15 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 15/1998
No. AG137/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Catholic Schools Whole of State 1 July, 2000 - 30 June, 2003............................. AG162/00 28/8/00 80 4300
(Enterprise Bargaining) Agreement
No. 16 of 2000
(Cancels previous W.A. Catholic
Schools ... Agreement No. 16/1998
No. AG140/1998.  For prior details,
see Vol. 80, Part 1)

Western Australian Department of Whole of State 17 Oct., 1997 - 16 Oct., 1999 .......................... AG257/97 17/10/97 77 3445
Training Miscellaneous Workers
Agreement 1997

Western Australian Department of TAFE International 14 Nov., 1996 - 4 May, 1998 ........................... AG276/96 4/11/96 76 4642
Training TAFE International Australia's Publication
Publications (Western Australia) Division, TAFE
Enterprise Agreement 1996 Publications

Western Australian Government Rail- Whole of State 30 Nov., 2000 - 29 Nov., 2002 ........................ AG293/00 10/1/01 81 244
ways Commission Driver Passenger
Services State Agreement 2000
(Replaces & Cancels previous Westrail
Driver Passenger Services State
Agreement 1998 No. AG98/1998.)

Western Australian Government Rail- Western Australian 18 Feb., 1996 - 17 Mar., 1996.......................... AG21/96 22/3/96 76 1107
ways Commission Freight Railway Government Railways
System Agreement 1995 Commission Freight

Railway System
Agreement 1995

Western Australian Government
Railways Commission Signal
Technician  and Signal Maintainers
Agreement 2001 No. AG105/01
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01)

Western Australian Government Rail- Whole of State 31 Oct., 2000 - 31 Mar., 2001.......................... AG251/00 31/10/00 80 5149
Ways Commission Freight Railway No. 1860/2000 (Western Australian Government
System Agreement 2000  Railways Commission ceased to be party to the

  Agreement) .................................................... ... 21/11/00 80 5622
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Western Australian Government Railways Whole of State 1 Oct., 2001 - 29 Sept., 2003 ........................... AG271/01 17/1/02 NP
Commission Railway Employees
Enterprise Agreement 2001
(Cancels the following Agreements:
WAGRC (Railway ... Agreement
No. AG236/00;
Westrail Overhead ... Agreement
No. AG177/96;
Westrail Customer ... Agreement
No. AG225/00
WAGRC Signal ... Agreement
No. AG105/01 and The Westrail Help
Telephone ... Order 1999)

Western Australian Grain Handling Whole of State 7 Aug., 1993 - 7 Feb., 1996 ............................. AG41/93 5/8/93 73 2044
Salaried Officers' Enterprise
Agreement 1993

Western Australian Grain Handling Co-operative Bulk 1 June, 1996 - 31 May, 1998............................ AG132/96 5/8/96 76 3717
Salaried Officers' Association Handling Limited
(Union of Workers) Enterprise
Agreement 1996

Western Australian Meat Marketing Kanning Operations 8 Dec., 2000 - 8 Dec., 2003 ............................. AG123/01 5/9/01 NP
Co-operative Limited, Kanning
Division, Maintenance Employees
Enterprise Agreement

Western Australian Mint Security Security Employees at 29 July, 1996 - 29 July, 1998............................ AG184/96 5/8/96 76 3722
Agreement 1996 Western Australian Mint

Western Australian Police Service Members of the Western 1 May, 1996 - 1 May, 1998.............................. AG131/95 2/5/96 76 1368
Industrial Agreement for Police Act Australia Police force,
employees Aboriginal Police Aides and

Police Cadets appointed
under the provisions of the
Police Act

Western Australian Police Service
Enterprise Agreement for Police Act
Employees 1998 No. AG129/98
(Replaced by Western Australian
Police ... Agreement No. PSAAG8/01.
For prior details, see Vol. 81, Part 2)

Western Australian Specialty Alloys NFP PRIVATE & CONFIDENTIAL....................... AG87/1994 15/9/94 74 358
Pty Ltd Foundry Enterprise
Bargaining Agreement 1999
(Replaces No. AG42/93)

Western Australian Speciality Alloys 58 Vulcan Road, 6 Feb., 2001 - 5 Feb. 2004 ............................... AG126/01 10/08/01 NP
Pty Ltd Foundry Enterprise Bargaining Canning Vale
Agreement 2001
(Replaces previous W.A. Specialty
Alloys ... Agreement 1998
No. AG134/98.  For prior details,
see Vol. 81, Part 2)

Western Construction (Alcoa Minor Western Construction 1 Mar., 1996 - 1 Mar., 1998............................. AG138/96 21/6/96 76 2381
Projects) Enterprise Bargaining Western Australian
Agreement Operations of Alcoa

of Australia

Western Construction Co. Workshop Western Construction Co. 8 Dec., 1999 - 30 June, 2001............................ AG238/99 29/3/00 80 1607
Enterprise Bargaining Agreement 1999 (WCCO) (Kwinana

Workshop)

Western Construction Enterprise Western Construction 6 Sept., 1993 - 31 Dec., 1993........................... AG50/93 17/9/93 73 2688
Bargaining Agreement Pty Ltd, Kwinana Complex

Western Construction Enterprise Western Construction 6 Sept., 1994 - 31 Mar., 1996 .......................... AG57/95 18/4/95 75 1626
Bargaining Agreement Co.

Western Construction Enterprise Western Construction 25 Mar., 1996 - 23 Mar., 1998 ......................... AG137/96 21/6/96 76 2383
Bargaining Agreement No. AG137/1996

Western Construction Enterprise Whole of State 23 Mar, 1998 - 23 Sept, 1999 .......................... AG256/98 18/1/99 79 545
Bargaining Agreement 1998

Western Quarries Pty Ltd (Enterprise Western Quarries Pty Ltd, 21 June, 1993 - 20 Dec., 1994.......................... AG26/93 5/7/93 73 1796
Bargaining) Consent Agreement, 1992 Quarry Operations Toodyay

Western Quarries (Enterprise Bargaining Western Quarries 24 Apr., 1995 - 23 Oct., 1996 .......................... AG55/95 16/5/95 75 1906
Consent Agreement 1995

Western Reo/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG193/99 25/2/00 80 586
Collective Agreement 1999
(Cancels previous Western Reo
Industrial Agreements No. AG271/95
& No. AG248/98.  For prior details,
see Vol. 79, Part 2)

Westland Bricklaying Contractors/ Whole of State 21 Aug., 2001 - 1 Nov., 2002........................... AG177/01 17/9/01 NP
BLPPU and the CMETU Collective
Agreement 2001

Westmix Pty Ltd Enterprise Bargaining Westmix Pty Ltd 1 Jan., 1995 - 31 Dec., 1996............................. AG5/95 3/2/95 75 396
Agreement 1994

Westpoint Constructions Industrial Whole of State 24 May, 2002 - 31 Oct., 2002 .......................... AG80/02 27/06/02 NP
Agreement

Weston Milling (WA) Transport Workers Whole of State 3 May, 1994 - 2 May, 1996.............................. AG1/94 24/5/94 74 1554
Productivity Bargaining Agreement

Weston Milling (WA) Transport Weston Milling (WA) 29 Mar., 1996 - 29 Mar., 1998 ......................... AG72/96 17/4/96 76 1406
Workers Productivity Improvement
Agreement 1996

WesTrac Equipment (Service Depart- WesTrac Equipment Pty 1 Feb., 1994 - 31 July, 1995 ............................. AG4/94 8/2/94 74 262
ment) Enterprise Bargaining Ltd Service Department
Agreement 1994 Perth Metropolitan &

Regional Branches
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Westrac Equipment (Service Operations) Perth Metropolitan Area 1 Jan, 1999 - 31 Dec, 2000 .............................. AG33/99 3/5/99 79 1410
Enterprise Agreement 1999 and Regional Locations
(Amending Order)
(Cancels previous Order AG33/99
dated 9/4/99 published at
Vol. 79WAIG1154 & the
previous Westrac ... Agreement
No. AG7/97)

WesTrac Equipment (Service Operations) Perth Metropolitan Area 28 Mar., 2001 - 26 Mar, 2003.......................... AG50/01 12/4/01 NP
Enterprise Agreement 2001 and Regional Locations

Westrail Customer and Security Services Western Australian 29 Oct., 1995 - 28 Oct., 1996 .......................... AG275/95 8/12/95 76 147
Officer Agreement 1995 Government Railways

Commission

Westrail Customer Service Assistant
Agreement 2000 No. AG225/00
(Cancels  previous Westrail Customer
... Agreement No. AG 66/1998.
For prior details, see Vol. 80, Part 1)
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01.  For prior details,
see Vol. 81, Part 2)

Westrail Enterprise Bargaining Whole of State NFP ................................................................. AG25/92 17/2/93 73 737
Agreement 1992

Westrail Enterprise Bargaining Whole of State 18 Feb., 1993 - 17 Mar., 1994.......................... RCBAG1/92 18/2/93 74 3164
Agreement 1992

Westrail Freight Services Depot Whole of State 6 Sept., 1998 - 5 Sept., 2000............................ AG159/98 9/9/98 78 3742
and Yard Agreement 1998

Westrail Freight Terminal Services WA Government 11 Oct., 2000 - 28 Feb., 2002 .......................... AG235/00 11/10/00 80 4811
Agreement 2000 Railways Commission

Westrail Locomotive Engineman Grades Western Australian 31 July, 1994 - 30 Aug., 1994 .......................... AG71/94 28/7/94 74 1916
Cyclical Rostering Agreement 1994 Government Railways

Commission

Westrail Overhead Catenary Maintainer
Agreement 1996 No. AG177/96
(Cancelled by WAGRC ... Agreement
2001 No. AG271/01.  For prior details,
see Vol. 81, Part 2)

Westralian Tiling Contractors Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ........................... AG236/97 3/12/97 77 3451
Agreement

Westswan Formwork Contractors Hireform Pty Ltd t/a 20 Sept., 1996 - 31 July., 1997......................... AG241/96 18/3/97 77 967
Industrial Agreement Westswan Formwork

Contractors

Westward Rigging and Scaffolding/ State of WA 12 July, 2000 - 1 Nov., 2002............................ AG180/00 7/8/00 80 3280
BLPPU Collective Agreement 2000

West World Nominees/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG9/00 29/3/00 80 1351
the CMETU Collective Agreement 1999

Whittakers Painting/CFMEUW Collective Whole of State 22 Feb., 2002 - 1 Nov., 2002 ........................... AG27/02 5/4/02 NP
Agreement 2002

Whittakers Timber Products Enterprise Whittakers Timber Products 10 Aug., 2001 - 8 Aug., 2003........................... AG210/01 27/11/01 NP
Bargaining Agreement 2001

Wildflora Landscapes Industrial Whole of State 1 Aug., 1997 - 31/10/99................................... AG235/97 21/1/98 78 723
Agreement

Wildflower Production Traineeship Whole of State 14 Sept., 1989 to 13 Sept., 1990 ...................... AG13(1)/89 14/9/89 70 1373
Agreement

Wildflower Production Traineeship Whole of State 14 Sept., 1989 to 13 Sept., 1990 ...................... AG13(2)/89 14/9/89 70 1374
Agreement

Williams Electrical Service Pty Ltd Williams Electrical 1 July 1994 - 31 Dec., 1995 ............................. AG22/95 21/2/95 75 697
Enterprise Bargaining Agreement 1995 Service Pty Ltd

Willisford Interiors/BLPPU and the State of WA 1 Nov., 1999 - 1 Nov., 2002 ............................ AG182/00 28/8/00 80 4310
CMETU Collective Agreement 2000
(Replaces previous Willisford ...
Agreement No. AG207/97)

Woodroffe Industries Limited Woodroffe Industries 1 Sept., 1996 - 28 Feb., 1998 ........................... AG68/97 8/4/97 77 1248
(Osborne Park) Enterprise Bargaining Limited (ACN 008 080
Agreement 1996 466)

Wooldumpers Australia (Fremantle) Pty Wooldumpers Australia 3 Jan, 1996 - 2 Jan., 1997................................. AG297/95 3/1/96 76 153
Limited Enterprise Agreement 1995 Pty Ltd, North Fremantle

Wooldumpers Australia (Fremantle) Wooldumpers Australia 18 Feb., 1997 - 17 Feb., 1999 .......................... AG57/97 12/3/97 77 970
Pty Ltd Enterprise Agreement 1997 Pty Ltd, North Fremantle

Woolworths Distribution Centre Whole of State 1 Nov., 1994 - 1 Nov., 1995 ............................ AG39/94 29/6/94 74 1748
Agreement 1993

Woolworths (WA) Pty Ltd Clerical Whole of State 2 Oct., 1996 - 1 Oct., 1998 .............................. AG155/96 2/10/96 76 4264
Enterprise Agreement 1996

Workplus/Career Plan Employment Workplus and Career Plan 23 Feb., 2001 - 21 Feb., 2003 .......................... AG19/01 13/3/01 NP
Services Industrial Agreement 2000
(Replaces previous Workplus/Career
... Agreement No. AG229/98.  For
prior details, see Vol. 81, Part 2)

Worsley Expansion Project Partnership Construction Industry at 1 Oct., 1997 - 1 Oct., 2000 .............................. AG16/98 17/3/98 78 1368
Agreement Worsley Alumina Refinery

Industry Bauxite Mine of
Boddington and Portside
Facilities of Bunbury

Worsley Expansion Project Partnership Worsley 1 Oct, 1997 - 1 Oct, 2000 ................................ AG264/98 18/2/99 79 810
Agreement
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Wreckair Hire (WA) Enterprise Wrekair Hire 28 Mar., 1995 - 27 Mar., 1996 ......................... AG30/95 24/3/95 75 1626
Agreement

Wreckair Hire (WA) Enterprise Wrekair Hire 6 Nov., 1995 - 5 Nov., 1997 ............................ AG260/95 6/11/95 75 3026
Agreement - Branches Employees

Wroxton/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............................ AG196/99 25/2/99 80 591
Collective Agreement 1999
(Cancels previous Wroxton Industrial
Agreements No. AG332/1995 &
No. AG215/97.  For prior details, see
Vol. 79, Part 2)

Wunda Projects/CFMEUW Collective Whole of State 27 May, 2002 - 1 Nov., 2002 ........................... AG79/02 27/06/02 NP
Agreement 2002

Wundowie Foundry Pty Ltd Enterprise Wundowie Foundry 9 Jan., 1995 - 8 July, 1996................................ AG189/94 9/1/95 75 3273
Agreement 1994

Wundowie Foundry Pty Ltd Wundowie Foundry 29 July, 1998 - 28 July, 2001............................ AG178/98 19/10/98 78 4302
Enterprise Agreement 1998 1 Hawke Avenue
(Replaces AG256/96) Wundowie

Yiyili Community School (Enterprise Yiyili Aboriginal 17 Oct., 1997 - 31 Dec., 1998 .......................... AG256/97 17/10/97 77 2970
Bargaining) Agreement 1997 Corporation

Zinco Coating Applicators/BLPPU and Whole of State 5 July, 2001 - 1 Nov., 2002.............................. AG151/01 3/8/01 NP
the CMETU Collective Agreement

Zoological Gardens Board - Gardeners Zoological Gardens 13 Oct., 1995 - 12 Oct., 1996........................... AG299/95 21/02/96 76 701
Weekend Work Industrial Board
Agreement 1995

Zoological Gardens Board - Keepers Zoological Gardens 1 July, 1996 - 1 July, 1998 ............................... AG157/96 25/6/96 76 2751
Career Structure Industrial Board
Agreement 1996

Zoological Gardens (Operations
Employees) Enterprise Bargaining
Agreement 1996 No. AG 65/99
(Replaced by Perth Zoological Gardens
(Operations Employees) General
Agreement 2002 No. AG76/2002.
For prior details, see Vol. 81, Part 2)
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APPENDIX VII

PUBLIC SERVICE ARBITRATOR�AWARDS IN FORCE

EDITOR�S NOTE: (1) For Awards affected by orders under Section 44 of the I.R. Act 1979, see Appendix IX.
(2) For Agreements affected by orders under Section 44 of the I.R. Act 1979, see Appendix X.
(3) For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix VII, Vol. 79, Part 2.

Title Area Date of No. of Date Reference
Governed Operation Agreement Delivered Vol. Page

Aboriginal Police Aides  Whole of State 24 Apr., 1980 to 23 Apr., 1983 ................................................................... R31/1979 24/4/80 60 967
Award Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3386
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1726

Child Care Workers Whole of State 5 Nov, 1984 to 5 Nov, 1985........................................................................ A20/1984 5/11/84 65 138
(Education Department) Amended -

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3474
Order No. 672/2000 (Schedule A � Parties to the Award) ........................... � 24/11/00 80 5513
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1820

Children�s Services State of Western 23 Feb., 1989 to 22 Feb., 1990.................................................................... A29 and PSA 23/2/89 69 1079
(Government) Award Australia Amended - A29A/1985
1989 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3475
Order No. 675/2000 (Overtime, Schedule A � Parties to the
  Award) ..................................................................................................... � 24/11/00 80 5513
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1821
Order No. 1052/2001 (Overtime) ................................................................ 8/01/02 82 225

Clerks� (Public Whole of State 1 Nov., 1985 ............................................................................................... PSA A7A/1987 25/5/87 67 796
Authorities) Award 1987 (For amendments prior Amended �

to Consolidation, see Section 93(6) (Consolidation) ..................................................................... � 6/1/00 80 270
Vol. 79, Part 2) General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3505
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1862

Community Colleges Throughout State to  20 Mar., 1989 to 19 Mar., 1992................................................................... A14/1983 20/4/89 69 1419
(Salaried Officers) all non-academic  Amended -
Award  salaried officers  General Order No. 654/2000 (Section 51 � State Wage Decision
 (except Senior Child   - Cancels General Order No. 609/1999, IB � Minimum

Care Workers and   Adult Award Wage or Minimum Adult Wage Clause/
Child Care Workers)   Provision (Varied), �rates of pay provisions� varied by
employed by named    Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
respondent)    Provisions incorporated into the Awards be varied)................................... 3518

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1878

Dampier Port Authority All port officers employed 1 Mar., 1989 to 28 Feb., 1990 ..................................................................... PSA A2/1988 24/2/89 69 788
Port Officers Award by the Dampier Port Amended -

Authority at the General Order No. 654/2000 (Section 51 � State Wage Decision
Port of Dampier   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3532
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1892

Department for The State of  Western 15 August, 1991.......................................................................................... PSA A1/1989 17/9/91 71 2512
Community Australia employed Amended -
Development (Family by the Director General Order No. 654/2000 (Section 51 � State Wage Decision
Resource Workers, General in the   - Cancels General Order No. 609/1999, IB � Minimum
Welfare Assistants capacity of Family   Adult Award Wage or Minimum Adult Wage Clause/
and Parent Helpers) Resource Worker,   Provision (Varied), �rates of pay provisions� varied by
Award 1990 Welfare Assistant   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
(Replaces Award or Parent Helper     Provisions incorporated into the Awards be varied)................................... 3536
No A 19/1986 Order No. P18/2000 (Schedule C � Travelling Allowance) ......................... � 14/8/00 80 4338
See Vol 71, Part 1 General Order No. 752/2001 (Section 51 � State Wage
for details)   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1897
Order No. P36/2001 (Schedule C � Travelling Allowance) ......................... 10/12/01 82 61
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Department of Marine and All Harbours Masters,  30 Apr., 1984 to 30 Apr., 1986.................................................................... CR433/1983 30/4/84 64 990
Harbours, Harbour Relieving Harbour   Amended -
Masters, Relieving  Masters and General Order No. 654/2000 (Section 51 � State Wage Decision
Harbour Masters, and Assistant Harbour   - Cancels General Order No. 609/1999, IB � Minimum
Assistant Harbour  Masters Employed by   Adult Award Wage or Minimum Adult Wage Clause/
Masters Award No.  the Honourable   Provision (Varied), �rates of pay provisions� varied by
CR 433/83 Minister for   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,

Transport at Ports   Provisions incorporated into the Awards be varied)................................... 3537
at which a Pilotage General Order No. 752/2001 (Section 51 � State Wage
Service is Provided   Decision � Cancels General Order No. 654/2000, Statement

  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1898

Education Department Administrative, 18 Dec., 1981.............................................................................................. PSA A5/1983 22/7/83 63 1800
Ministerial Officers Clerical and General Amended -
Salaries Allowances and Government Officers General Order No. 654/2000 (Section 51 � State Wage Decision
Conditions Award employed by the   - Cancels General Order No. 609/1999, IB � Minimum
(Partly replaced by Minister for   Adult Award Wage or Minimum Adult Wage Clause/
Government Officers Education   Provision (Varied), �rates of pay provisions� varied by
Salaries, Allowances   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
and Conditions Award   Provisions incorporated into the Awards be varied)................................... 3550
PSA A3/1989, General Order No. 752/2001 (Section 51 � State Wage
70 WAIG 709   Decision � Cancels General Order No. 654/2000, Statement
- Part A Officers other   of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
than School Assistants)   Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1914
Electorate Officers 24 July, 1986 to 23 July, 1987..................................................................... A18/1986 1/5/87 67 1153
Award 1986 Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3553
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1916

Fremantle Port Authority  Within or in vicinity  13 Oct., 1964 to 12 Oct., 1967 .................................................................... 3/1964 13/10/64 44 676
(Pilots�) Award of boundaries of  Amended -

Fremantle Harbour  General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3614
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 1984

Government Officers State of  Western 24 Nov., 1989 to 23 Nov., 1990 .................................................................. PSA A3/1989 21/11/89 70 709
Salaries, Allowances Australia Amended -
and Conditions Award Order Nos. P7/1999 & P8/1999 (Application for variation �
1989   no variation resulting) ............................................................................... � 1/2/00 80 353

Order No. P4/2000 (Arrangement, Schedule G �
  District Allowances) ................................................................................. � 8/3/00 80 1609
Order No. P8/1999 (Schedule F � Camping Allowance,
  Schedule J � Travelling, Transfer and Relieving Allowance)..................... � 23/5/00 80 2680
Order No. P22/2000 (Motor Vehicle Allowance, Relieving
  Allowance, Removal Allowance, Schedule I � Clause 18 �
  Overtime, Schedule O � Annual Interstate Allowance Rates) .................... � 7/8/00 80 3283
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3649
Order No. P19/2000 (Schedule F � Clause 30 � Camping
  Allowance, Schedule J � Travelling, Transfer and Relieving
  Allowance) ............................................................................................... � 14/8/00 80 4339
Order No. P20/2000 (Schedule D � Clause 25 � Miscellaneous
  Allowances) .............................................................................................. � 14/8/00 80 4340
Order No. P60/2000 (Schedule A � List of Respondents) ............................ � 22/11/00 80 5514
Order No. P31/2000 (Schedule A � List of Respondents) ............................ � 7/12/00 81 251
Order No. P34/2000 (Schedule I � Overtime, Schedule K �
  Shiftwork Allowance, Schedule L � Other Allowances) ............................ � 22/12/00 81 252
Order No. P64/2000 (Schedule I � Overtime) ............................................. 25/01/01 81 650
Order No. P5/2001 (Schedule A - List of Respondents) .............................. 06/04/01 81 1001
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2023
Order No. P15/2001 (District Allowances).................................................. � 31/7/01 81 2435
Order No. P31/2001 (Schedule F � Camping  Allowance,
  Schedule J � Travelling, Transfer and Relieving  Allowance).................... � 10/12/01 82 63
Order No. P47/2001 (Schedule I � Overtime, Schedule K �
  Shift Work Allowance, Schedule L � Other Allowances)� ...................... 23/01/02 82 226
Order No. P58/2001 (Arrangement, Witness and Jury Service) ................... 20/05/02 82 999

Government Officers State of Western 9 Dec., 1988 to 8 Dec., 1989....................................................................... PSA A20/1985 29/11/88 69 2979,
(Social Trainers) Australia Amended - .................................................................................................. 29/11/88 70 4316
Award 1988 Order No. P2/2000 (Schedule E � Clause 27 � District

  Allowances) .............................................................................................. � 8/3/00 80 1610
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3645
Order No. P21/2000 Motor Vehicles Allowances, Miscella-
  neous Allowances, Schedule B � Clause 22 � Overtime ............................ � 7/8/00 80 3284
Amending Order No. P20/2000 (Schedule D � Clause 25 �
  Miscellaneous Allowances)....................................................................... � 23/8/00 80 4525
Order No. P36/2000 (Schedule B � Overtime, Schedule G �
  Shiftwork Allowances).............................................................................. � 22/12/00 81 252
Order No. P66/2000 (Schedule B � Overtime) ........................................... 25/01/01 81 650
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2019
Order No. P13/2001 (District Allowances).................................................. � 31/7/01 81 2435
Order No. P35/2001 (Schedule D � Clause 25 � Miscellaneous
  Allowances) .............................................................................................. � 10/12/01 82 65
Order No. P49/2001 (Schedule B � Overtime, Schedule G �
  Shiftwork Allowances).............................................................................. � 23/01/02 82 227
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Government Officers Government Officers  24 Dec., 1986 to 24 Dec., 1987 ................................................................... PSA A21/1986 24/12/86 67 113
(State Government employed by S.G.I.C. Amended -
Insurance Commission) - General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1987   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3646
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2020

Grain Pool/W.A. Whole of State 30 May, 1978 to 29 May, 1981 ................................................................... 15/1978 30/5/78 58 630
Administrative and Amended -
Clerical Officers� General Order No. 654/2000 (Section 51 � State Wage Decision
Award, 1978   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3661
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2036

Graylands Selby-Lemnos State of W.A. 1 Sept., 1999 � 31 Aug., 2002..................................................................... PSA A1/1999 29/10/99 79 3271
and Special Care Health Amended -
Services Award 1999 General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3662
Order No. P15/2000 (District Allowance) ................................................... � 28/9/00 80 4818
Order No. P56/2000 (Motor Vehicle Allowance, Relieving
  Allowance, Removal Allowance, Schedule C � Camping
  Allowance, Schedule H � Overtime, Schedule I � Travelling,
  Transfer and Relieving Allowance) ........................................................... � 23/10/00 80 5158
Order No. P32/2000 (Schedule H � Overtime, Schedule K �
  Diving, Flying and Seagoing Allowances) ................................................ � 22/12/00 81 253
Order No. P63/2000 (Schedule H � Overtime, Schedule K �
  Diving, Flying and Seagoing Allowances) ............................................... 25/01/01 81 651
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2037
Order No. P34/2001 (Schedule C � Camping  Allowance,
  Schedule I � Travelling, Transfer and Relieving Allowance)..................... � 12/12/01 82 67
Order No. P50/2001 (Schedule H � Overtime, Schedule K �
  Diving, Flying and Seagoing Allowances) ............................................... 23/01/02 82 227

Hospital Salaried Whole of State 3 June, 1969 to 2 June, 1972 ....................................................................... 39/1968 3/6/69 49 376
Officers� Award 1968  Amended �

General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3691
Order No. P14/2000 (District Allowance) ................................................... � 28/9/00 80 4819
Order No. P55/2000 (Meal Money, Motor Vehicle Allow-
  ances, Travelling, Transfers and Relieving Duty � Rates
  of Allowance, Removal Allowance).......................................................... � 23/10/00 80 5160
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2070

Institution Officer�s Government Officers 1 July 1976 to 30 June 1979........................................................................ 3/1977 15/3/77 57 424
Allowances and employed as Group Amended -
Conditions Award Workers or Senior General Order No. 654/2000 (Section 51 � State Wage Decision
(Previously known as Group Workers   - Cancels General Order No. 609/1999, IB � Minimum
Department for Community   Adult Award Wage or Minimum Adult Wage Clause/
Welfare Institution Officers   Provision (Varied), �rates of pay provisions� varied by
Allowances and   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
Conditions Award)   Provisions incorporated into the Awards be varied)................................... 3716
1989 General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2095

Metropolitan Teaching All medical officers 6 Jan., 1986 to 6 Jan., 1989 ......................................................................... PSA A18/1986 1/7/86 67 118
Hospitals - Salaries and  employed as Interns, Amended -
Conditions of Service Resident Medical General Order No. 654/2000 (Section 51 � State Wage Decision
Award (Medical Officers) Officers, Registrars   - Cancels General Order No. 609/1999, IB � Minimum

and Senior Registrars   Adult Award Wage or Minimum Adult Wage Clause/
by the Boards of   Provision (Varied), �rates of pay provisions� varied by
Management of the   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
teaching hospitals   Provisions incorporated into the Awards be varied)................................... 3773
specified General Order No. 752/2001 (Section 51 � State Wage

  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2156

Miscellaneous Govern- Whole of State 27 May, 1993 - 26 May, 1997 ..................................................................... A4/1992 1/6/93 73 1489
ment Conditions and Amended -
Allowances Award Order No. 2238/1997 (s.46 � Interpretation: Employees

  Living North of the 26 degrees South Latitude)......................................... � 3/3/00 80 1938
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3791
Order No. 1510/1997 (Application for Variation � No
  Variation Resulting).................................................................................. � 6/11/00 80 5174
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2174
Order No. 228/2001 (District Allowance) ................................................... � 16/7/01 81 2436
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Police Award 1965 - The Whole of State 12 Jan., 1966 to 11 Jan., 1969 ..................................................................... 2/1966 12/1/66 45 1095
Amended -
General Order No. 654/2000 (Section 51 � State Wage Decision
  - General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3852
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2241

Police Cadets Award Whole of State  3 Sept., 1976 to 2 Sept., 1978..................................................................... R7/1976 3/9/76 56 1512
Amended -
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3854
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2243

Port Hedland Port All Port Control 1 Feb., 1982 to 31 Jan., 1983....................................................................... A1/1982 26/7/82 62 1860
Authority Port Control Officers employed by Amended -
Officers Award 1982 Port Hedland Port General Order No. 654/2000 (Section 51 � State Wage Decision

Port Authority   - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3857
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2245

Public Servimce Whole of State 1 Oct., 1990 - 30 Sept., 1993....................................................................... PSA A5/1986 6/9/90 70 3612
Allowances (Fisheries Specified Public Amended -
and Wildlife Officers) Servants employed Order No. P8/2000 (S.46 � Interpretation of Award � ................................. � 26/6/00 80 3039,
Award 1990 - at CALM or   Commuted Overtime Allowance).............................................................. 5181
(Overriden by Department Fisheries Department General Order No. 654/2000 (Section 51 � State Wage Decision
of Conservation and Land   - Cancels General Order No. 609/1999, IB � Minimum
Management, Fire Duties   Adult Award Wage or Minimum Adult Wage Clause/
Allowances and Conditions   Provision (Varied), �rates of pay provisions� varied by
Agreement No. 1/1992 in   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
respect to Wildlife   Provisions incorporated into the Awards be varied)................................... 3874
Officers who undertake General Order No. 752/2001 (Section 51 � State Wage
fire duties as provide   Decision � Cancels General Order No. 654/2000, Statement
for by the Agreement for   of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
duration that such duties   Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2264
are under taken.

Public Service All Laboratory 18 June, 1985 to 17 June, 1988 ................................................................... PSA A3/1985 18/6/85 65 1320
Allowances (Mortuary Technicians and Amended -
Staff) Award Assistants employed General Order No. 654/2000 (Section 51 � State Wage Decision

under provisions of   - Cancels General Order No. 609/1999, IB � Minimum
Public Service Act   Adult Award Wage or Minimum Adult Wage Clause/
1978-1985 with the   Provision (Varied), �rates of pay provisions� varied by
State Health Labo-   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
ratories and engaged   Provisions incorporated into the Awards be varied)................................... 3874
on mortuary duties Order No. P33/2000 (Disabilities Allowance) ............................................. � 22/12/00 81 253

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2263
Order No. P48/2001 (Disabilities Allowance) ............................................. � 23/01/02 82 228

Public Service Whole of State 24 May, 1990.............................................................................................. PSA A4/1989 24/5/90 70 1727
Award 1992 Amended �

Order Nos. P7/1999 & P8/1999 (Application for variation �
  no variation resulting) ............................................................................... � 1/2/00 80 353
Order No. P3/2000 (Schedule D � District Allowance)................................ � 8/3/00 80 1611
Order No. P7/1999 (Schedule C � Camping Allowance,
  Schedule I � Travelling, Transfer and Relieving Allowance)..................... � 23/5/00 80 2682
Order No. P24/2000 (Motor Vehicle Allowance, Relieving
  Allowance, Removal Allowance, Schedule H � Overtime)........................ � 7/8/00 80 3285
General Order No. 654/2000 (Section 51 � State Wage Decision
  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3875
Order No. P17/2000 (Schedule C � Camping Allowance,
  Schedule I � Travelling, Transfer and Relieving Allowance)..................... � 14/8/00 80 4341
Order No. P35/2000 (Schedule H � Overtime, Schedule J �
  Shift Work Allowance, Schedule K � Diving, Flying and
  Seagoing Allowances)............................................................................... � 22/12/00 81 254
Order No. P65/2000 (Schedule H - Overtime) ............................................. 25/01/01 81 651
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2264
Order No. P14/2001 (District Allowance) ................................................... � 31/7/01 81 2437
Order No. P29/2001 (Schedule C � Camping Allowance,
  Schedule I � Travelling, Transfer and Relieving Allowance)..................... � 10/12/01 82 69
Order No. P46/2001 (Schedule H � Overtime, Schedule J �
  Shift Work Allowance, Schedule K � Diving, Flying and
  Seagoing Allowances)............................................................................... � 23/01/02 82 229
Order No. P37/2001 (Leave To Attend Association Business)..................... � 14/3/02 82 584

Salaried Staff Curtin All non-academic 9 Jan., 1986 to 8 Jan., 1987 ......................................................................... PSA A25/1985 20/6/86 66 1179
University of Techno- salaried staff except Amended -
logy Award 1985 casuals  employed by General Order No. 654/2000 (Section 51 � State Wage Decision

Council  throughout   - Cancels General Order No. 609/1999, IB � Minimum
the State   Adult Award Wage or Minimum Adult Wage Clause/

  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3906
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2295
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Transport Trust South-West Land 17 March, 1977 to 16 March, 1979 ............................................................. R3/1977 17/3/77 57 463
Salaried Officers Division Amended -
Award General Order No. 654/2000 (Section 51 � State Wage Decision

  - Cancels General Order No. 609/1999, IB � Minimum
  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 3986
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2380

Western Australian Whole of State 16 Jan., 1981 to 15 Jan., 1984 ..................................................................... R3/1979 6/2/81  61 315
College of Advanced Amended -
Education Non-Academic General Order No. 654/2000 (Section 51 � State Wage Decision
Salaried Staff Award   - Cancels General Order No. 609/1999, IB � Minimum

  Adult Award Wage or Minimum Adult Wage Clause/
  Provision (Varied), �rates of pay provisions� varied by
  Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
  Provisions incorporated into the Awards be varied)................................... 4002
General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2397

Western Australian State All medical practitioners 1 Jan., 1987 to 1 Jan., 1992 ......................................................................... PSA A19/1986 24/12/86 67 126
Public Hospitals Medical employed in any public Amended -
Practitioners� Award hospital that is conducted General Order No. 654/2000 (Section 51 � State Wage Decision

or managed by a Board   - Cancels General Order No. 609/1999, IB � Minimum
constituted under the   Adult Award Wage or Minimum Adult Wage Clause/
Hospitals Act 1927,   Provision (Varied), �rates of pay provisions� varied by
excepting those as   Arbitrated Safety Net Adjustment, Previous ASNA................................... � 17/7/00 80 3379,
specified   Provisions incorporated into the Awards be varied)................................... 4007

General Order No. 752/2001 (Section 51 � State Wage
  Decision � Cancels General Order No. 654/2000, Statement
  of Principles (replaced), �rates of pay� varied by Arbitrated ..................... � 25/7/01 81 1721,
  Safety Net Adjustment, Minimum Adult Wage (varied))........................... 2402



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(145)

APPENDIX VIII

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered
number of agreement, date of delivery and a reference at "Industrial Gazette" where reported therein.

Editor�s Note: (1) All current registered Agreements are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au).
(2) For all amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VIII, Vol. 79, Part 2.
(3) NFP = Not for publication and NP = Not Published in the W.A.I.G.

Title Area Date of No. of     Date Reference
Governed Operation Agreement Delivered Vol. Page

Aboriginal Affairs Department Enterprise Whole of State 12 Feb., 1999 � 11 Aug., 2001..................... PSAAG1/99 12/2/99 79 672
Bargaining Agreement 1998
(Replaces PSAAG153/96. For prior
details, see Vol. 78, Part 2)

ADA/CSA Enterprise Agreement 1998 Whole of State 23 Feb., 1999 � 22 Feb., 2001 ..................... PSAAG7/99 23/2/99 79 694
(Replaces PSAAG3/96)

Administrative and Clerical Salaries Government Officers 18 Dec., 1981 - 17 Dec., 1984 ..................... 19/1983 4/10/83 63 2334
Agreement 1983 (Commissioner employed by Commis-
of Transport) sioner in Administrative

or Clerical capacity

Administrative and Clerical Salaries Government Officers 5 March, 1971 - 4 March, 1974 ................... 85/1971 3/5/71 51 623
Agreement 1971 (Western Australian employed in an
Institute of Technology) Administrative or

Clerical capacity
by the Council of
WAIT

Agriculture Western Australia � CSA Whole of State 28 May, 1999 � 27 Nov., 2000 .................... PSAAG16/99 28/05/99 79 1549
Salary Packaging Agreement 1999

Agriculture Western Australia Enterprise State of WA 16 Feb., 2001 � 15 Feb., 2003 ..................... PSAAG3/01 16/2/01 NP
Agreement 2000
(Replaces previous Agriculture Western
� Agreement 1998 PSAAG9/98.
See Vol. 81, Part 2 for prior details)

Albany Harbour Master Marine Pilots Albany Port Authority 23 Feb., 1996 - 22 Feb., 1997 ...................... AG24/96 28/2/96 76 646
Salary Agreement 1995 - The

Art Gallery of Western Australia Art Gallery of Western 6 Aug., 1996 - 6 Dec., 1997......................... PSAAG149/96 30/8/96 76 3402
Enterprise Bargaining Agreement 1996 Australia

Artificial Breeding Board Administrative, Government Officers 18 Dec., 1981 - 17 Dec., 1984 ..................... 13/1984 16/4/84 64 801
Clerical and General Officers Salaries, employed by the
Allowances and Conditions Agreement Artificial Breeding,
1984.  (Replaced by Public Authorities Board in Adminis-
Salaries Award 1986 insofar as it relates trative Clerical or
to Clause 4 - Salaries and Salary Ranges; General capacity
Clause 5 - Annual Increments;
Clause 9 - Contract of Service)

Botanic Gardens and Parks Authority Whole of State 16 Feb., 2000 � 15 Feb., 2002 ..................... PSAAG2/00 16/2/00 80 473
Enterprise Bargaining Agreement 2000
(Replaces Kings Park and Botanic Garden
Enterprise Agreement  1996
No. PSAAG133/96)

Bunbury Harbour Master Marine Pilots Bunbury Port Authority 23 Feb., 1996 - 22 Feb., 1997 ...................... AG22/96 28/2/96 76 654
Salary Agreement 1995 - The

Bunbury Health Services Board AMA Whole of State 24 Sept., 1999 � 30 June 2001 ..................... PSAAG31/99 24/9/99 79 2727
Medical Practitioners Industrial
Agreement 1999
(Replaces WA Government Health �
Agreement 1996 (No. PSAAG14/1995)
& WA Government Health Industry
 � Agreement 1998 (No.PSAAG64/98)

Builders� Registration Board of Whole of State 4 Aug., 1998 � 3 Aug., 2000........................ PSAAG91/98 4/9/98 78 3652
Western Australia  Enterprise
Agreement 1998
(Replaces PSAAG122/96)

Bush Fires Board of WA Bush Fires Board 23 Aug., 1996 - 30 Sept., 1997 .................... PSAAG145/96 23/8/96 76 3411
Enterprise Agreement 1996 of WA

Career Start Traineeship Agreement 1992 Civil Service Associa- 21 Jan., 1993 - 22 Jan., 1995 ....................... PSAAG1/1993 29/3/93 73 1010
tion Respondents to CSA
Awards and Agreement

Central TAFE Public Service and State of WA 16 Jan., 2001 � 15 Jan., 2003....................... PSAAG79/00 16/1/00 81 425
Government Officers� Enterprise
Agreement 2000
(Replaces previous Central Metropolitan
College � Agreement No. PSAAG5/98.
For prior details, see Vol. 80, Part 2)

Central West College of TAFE Public State of WA 16 Jan., 2001 - 15 Jan, 2003 ........................ PSAAG69/00 16/1/01 81 434
Service Officers and Government
Officers� Enterprise Agreement 2000
(Replaces previous Central West College
� Agreement No. PSAAG11/98.
For prior details, see Vol. 81, Part 2)
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Challenger TAFE Public Service and State of WA 16 Jan., 2001 - 15 Jan, 2003 ........................ PSAAG78/00 16/1/01 81 450
Government Officers� Enterprise
Agreement 2000
(Replaces previous Challenger TAFE
� Agreement  No. PSAAG7/98.)

Charcoal Iron and Steel Industry Board Government Officers 2 July, 1971 - 4 March, 1974....................... 23/72 29/12/72 52 1295
of Management - Administrative employed by the Board
and Clerical Salaries, Allowances in an Administrative
and Conditions Agreement 1972 or Clerical capacity

Charcoal Iron and Steel Industry Government Officers 2 July, 1972 - 1 April, 1974......................... 24/72 29/12/72 52 1294
Board of Management - General employed by the
Officers Salaries, Allowance Board in a General
and Conditions Agreement 1972 capacity

Commissioner of Health AMA Medical Whole of State 24 Sept., 1999 � 30 June 2001 ..................... PSAAG29/99 24/9/99 79 2748
Practitioners Industrial Agreement 1999
(Replaces WA Government Health �
Agreement 1996 (No.PSAAG14/1995)
& WA Government Health Industry �
Agreement 1998 (No.PSAAG63/98)

Conservation and Land Management Any person undertaking 13 Jan., 1986 - 13 Jan., 1987 ....................... PSAAG3/86 24/12/86 67 233
Office/Clerical Trainees Agreement office/clerical trainee-

ships as part of the
Australian Traineeship
System at the Depart-
ment of Conservation and
Land Management

Conservation Commission/CSA Conservation 26 Mar., 2001 � 28 Oct., 2001..................... PSAAG5/01 6/4/01 NFP
Enterprise Bargaining Agreement 2000 Commission

Construction Industry Long Service Leave Construction Industry 30 Apr., 1999 � 29 Apr., 2001..................... PSAAG15/99 30/4/99 79 1585
Payments Board Enterprise Agreement Long Service Leave
of 1999.  (Replaces PSAAG140/96) Payments Board

Contract and Management Services Whole of State 22 Jan., 1999 � 21 July, 2001 ...................... PSAAG2/99 12/2/99 79 748
Enterprise Bargaining Agreement 1998

Country High School Hostels Authority Whole of State 23 Aug., 1996 - 24 Aug., 1997 .................... PSAAG155/96 17/10/96 76 4512
Enterprise Agreement 1996

Curriculum Council Enterprise Whole of State 20 May, 1998 - 19 May, 1999 ..................... PSAAG61/98 20/5/98 78 2034
Agreement 1998

Curriculum Council Enterprise Whole of State 13 March, 2000 � 13 March, 2002............... PSAAG4/00 13/3/00 80 1390
Agreement 1999

CY O�Connor College of TAFE Public Whole of State 9 Jan., 2001 � 8 Jan., 2003 .......................... PSAAG70/00 9/1/01 81 53
Service and Government Officers�
Enterprise Agreement 2000
(Replaces Western Australian
Department of Training Public
Service and Government Officers�
Enterprise Agreement 1998
No. PSAAG12/98.

Dairy Industry Authority of Western Whole of State 16 Sept., 1997 - 15 Sept., 1999.................... PSAAG10/97 13/10/97 77 2891
Australia Enterprise Agreement 1997

Department of Commerce and Trade Whole of State 24 Dec., 1999 � 24 Dec., 2001 .................... PSG AG4/99 24/12/99 80 318
Enterprise Bargaining Agreement
1999/00
(Replaces previous Dept. of Commerce
� Agreement No. PSAAG7/99.
For prior details, see Vol. 79, Part 2)

Department of Conservation and Land Whole of State 18 Oct., 1999 � 17 Oct., 2001...................... PSAAG36/99 18/10/99 79 3235
Management (CSA) Enterprise Bar-
gaining Agreement 1999
(Replaces PSAAG132/96)

Department of Conservation and Land Whole of State 1 Oct., 1992 - 30 Sept., 1996 ....................... PSAAG1/92 1/6/93 73 1591
Management Fire Duties Allowances
and Conditions Agreement
No. 1 of 1992

Dept. of Corrections Superintendents Com- Government Officers 28 March, 1981 - 27 March, 1984 ............... 6/1981 16/6/81 61 1170
muted Overtime and Availability employed by the Dept.
Allowance Agreement 1981 as Superintendents

Deputy Superin-
tendents or Chief
Officers

Department of Education Services Department of 2 Jan., 2001 � 2 Jan., 2003 .......................... PSAAG82/00 2/1/01 81 63
Enterprise Bargaining Agreement 2000 Education Services
(Replaces previous Department of
Education � Agreement No. PSAAG104/98.
For prior details, see Vol. 80, Part 2)

Department of Education Services of Whole of State 24 Dec., 1997 - 23 Dec., 1999 ..................... PSAAG21/97 24/12/97 78 340
Western Australia Enterprise
Agreement 1997

Department of Environmental Protection Department of Environ- 4 July, 2000 � 3 July 2002........................... PSAAG50/00 4/7/00 80 2912
Enterprise Agreement 2000 mental Protection
(Replaces and Cancels previous Dept.
of Environmental � Agreement
No. PSAAG62/98.  For prior details, see
Vol. 80, Part 1)
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Department of Land Administration Whole of State 20 April, 2000 � 20 July, 2002 .................... PSAAG21/00 20/4/00 80 1822
Enterprise Bargaining Agreement 2000
(Cancels previous Dept. of Land
� Agreement No. PSAAG18/98.
For prior details, see Vol. 79, Part 2)

Department of Local Government Enterprise Whole of State 3 Dec., 1999 � 2 Dec., 2001 ........................ PSAAG43/99 3/12/99 79 3598
Bargaining Agreement 1999
(Replaces PSAAG15/97)

Dept. of Marine and Harbours Commuted Government Officers 1 May, 1983 - 30 April, 1987 ...................... 28/1983 14/12/83 64 127
Overtime and Sea Going Allowance employed by Marine
Agreement 1983 and Harbours Dept.

as Marine Inspectors
and headquartered in
Metropolitan Area

Department of Minerals and Energy Department of 1 Jan., 1996 - 30 Sept., 1996........................ PSG AG11/96 2/7/96 76 2135
Enterprise and Chemistry Centre of Minerals and Energy
W.A. Agreement 1996

Department of Minerals and Energy and Whole of State 29 Sept., 2000 � 28 Sept., 2002 ................... PSG AG4/00 29/9/00 80 4678
Chemistry Centre of WA Enterprise Agree-
ment 2000-2002
(Replaces and Cancels previous Dept. of
Minerals and Energy � Agreement
No. PSG AG2/98.  For prior details, see
Vol. 80, Part 1)

Department of Productivity and Labour Whole of State 1 Nov., 1999 � 30 Oct., 2000....................... PSAAG39/99 1/11/99 79 3246
Relations Industrial Agreement 1999 No. 1677/01 (Department of Productivity
(Replaces No. PSAAG162/96)   and Labour Relations ceased to be party

  to the Agreement) ..................................... � 25/9/01 81 2755

Department of the Registrar, Western Whole of State 18 Nov., 1998 � 17 Nov., 2000.................... PSAAG98/98 17/11/98 78 4577
Australian Industrial Relations Commission
Enterprise Bargaining Agreement 1998
(Cancels PSAAG128/96.  See Vol. 78, Part 1)

Department of Resources Development Whole of State 15 July, 1999 � 14 July, 2001 ...................... PSG AG2/99 15/7/99 79 2145
Enterprise Bargaining Agreement 1999
(Replaces PSAAG5/1995 and PSGAG1/97)

Department of State Services, Bureau Department of State 28 May, 1996 - 27 May, 1997 ..................... PSAAG130/96 13/9/96 76 3864
Services Enterprise Agreement Services

Department of State Services, Supply Department of State 28 May, 1996 - 27 May, 1997 ..................... PSAAG129/96 19/6/96 76 2189
West Enterprise Agreement Services, Supply West

Department of Transport Enterprise Whole of State 3 Oct., 2000 � 2 Oct., 2001.......................... PSG AG3/00 3/10/00 80 4697
Agreement 2000
(Replaces and Cancels previous Dept.
of Transport � Agreement No. PSG AG5/98.
For prior details, see Vol. 80, Part 1)

Dept. of Youth, Sport and Recreation, Government Officers 6 Oct., 1982 - 5 Oct., 1985 .......................... 1/1983 29/3/83 63 1124
Weekend Duty Agreement 1983 who are Recreation

Advisers, Consultants
or any other  Profes-
sional Officer engaged
in weekend duties
employed by the Dept

Department for the Arts (Enterprise Department for the 29 Mar., 1996 - 31 Dec., 1997 ..................... PSAAG6/96 15/5/96 76 1747
Bargaining) Agreement 1996 Arts

Disability Services Commission and
Civil Service Association of WA Inc
Enterprise Bargaining Agreement
1999 No. PSAAG14/99
(Replaced by Social Trainers General
Agreement 2002 PSAAG26/02.
For prior details, see Vol. 81, Part 2)

Disability Services Commission Social Whole of State 19 Oct., 1994 - 18 Oct., 1995 ...................... PSAAG1/94 22/11/94 74 2947
Trainer Agreement 1994

Eastern Pilbara College of TAFE Public Whole of State 9 Jan., 2001 � 8 Jan., 2003........................... PSAAG68/00 9/1/01 81 72
Service and Government Officers�
Enterprise Agreement 2000
(Replaces previous Hedland College
Public Service � Agreement 1998
No. PSAAG4/98)

East Perth Redevelopment Authority Ease Perth Redevelop- 18 July, 1996 - 1 July, 1998......................... PSAAG135/96 6/9/96 76 3868
Enterprise Agreement 1996 ment Authority

East Pilbara Health Service AMA Medical Western Australia 24 Sept., 1999 � 30 June, 2001 .................... PSAAG35/99 24/9/99 79 2808
Practitioners Industrial Agreement 1999
(Replaces WA Government Health �
Agreement 1996 No. PSAAG14/1995 and
WA Government Health Industry AMA
� Agreement 1998 No. PSAAG63/98)
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Education Department of Western Whole of State 13 Dec., 2000 � 12 Dec., 2002 .................... PSAAG66/00 13/12/00 81 82
Australia Public Service, Government and
Ministerial Officers� Enterprise Bargaining
Agreement 2000
(Cancels and Replaces previous Education
Department � Agreement 1998
No. PSAAG32/98. For prior details, see
Vol. 80, Part 2)

Electorate Officers and Research Officers Whole of State 10 Dec., 1999 � 9 Dec., 2001 ...................... PSAAG44/96 10/12/99 80 88
Enterprise Agreement 1999
(Replaces previous Electorate Officers
� Agreement No. PSAAG139/96.
For prior details, see Vol. 79, Part 2)

Equal Opportunity Commission Whole of State 12 Oct., 2000 � 11 Oct., 2002...................... PSAAG60/00 12/10/00 80 4704
Enterprise Agreement 2000
(Replaces and Cancels previous Equal
Opportunity � Agreement
No. PSAAG95/98. For prior details, see
Vol. 80, Part 1)

Esperance Harbour Master - Marine Esperance Port 23 Feb., 1996 - 22 Feb., 1997 ...................... AG23/96 28/2/96 76 664
Pilots Salary Agreement 1995 - The Authority

Facilities Agreement 1992 Employees elected to 28 Jan., 1993 ............................................... PSAAG2/92 2/4/93 73 1013
position of Workplace
Delegate by Civil
Service Association

Family and Children�s Services Enterprise Family and Children�s 27 Feb., 1996 - 26 Aug., 1997 ..................... PSAAG15/95 27/3/96 76 673
Agreement 1995 Services

Family and Children�s Services Enterprise State of W.A. 29 June, 2000 � 28 June, 2002..................... PSG AG2/00 29/6/00 80 2930
Bargaining Agreement 2000
(Replaces previous Family & Children
� Agreement No. PSG AG6/98.
For prior details, see Vol. 80, Part 1)

Fire and Emergency Services Authority Whole of State 5 Feb., 1999 � 4 Feb., 2001 ......................... PSAAG6/99 8/3/99 79 767
Enterprise Bargaining Agreement 1998

Fire and Rescue Service of Western Whole of State 19 Nov., 1997 - 31 Dec., 1998..................... PSAAG13/97 19/11/97 77 3285
Australia Enterprise Agreement (CSA) 1997

Fisheries WA Enterprise Bargaining Whole of State 6 July, 1999 � 5 July, 2001.......................... PSG AG1/99 6/7/99 79 1942
Agreement 1999
(Replaces PSAAG3/96)

Fremantle Cemetary Board Enterprise Whole of State 17 March, 2000 � 17 March, 2002............... PSAAG3/00 17/3/00 80 1397
Bargaining Agreement 2000
(Replaces previous Fremantle Cemetary
� Agreement No. PSAAG148/96.
For prior details, see Vol. 79, Part 2)

Forest Products Commission/CSA Whole of State 20 Nov., 2000 � 28 Oct., 2001..................... PSAAG63/00 22/11/00 80 5388
Enterprise Bargaining Agreement 2000

General Division Officers' Salaries Government Officers 18 Dec., 1981 - 17 Dec., 1984 ..................... 18/1983 4/10/83 63 2337
Agreement 1983 (Commissioner of employed by Commis-
Transport) Salaries Agreement 1971 sioner in a General

capacity

Geraldton Harbour Master � Marine Geraldton Port 23 Feb., 1996 - 23 Feb., 1997 ...................... AG99/96 24/5/96 76 1826
Pilots Salary Agreement 1996 Authority
No. AG99/96 � The
(Supersedes Department of Marine and
Harbours, Harbour Masters, Relieving
Harbour Masters and Assistant Harbour
Masters Award 1984)

Geraldton Health Service Board AMA State of W. A. 24 Sept., 1999 � 30 June, 2001 .................... PSAAG30/99 24/9/99 79 2836
Medical Practitioners Industrial
Agreement 1999

Government Employees Superannuation Whole of State 9 Jan., 2001 � 8 Jan., 2003 .......................... PSAAG83/00 9/1/01 81 111
Board 2000 Enterprise Agreement
(Replaces and Cancels previous Govern-
ment Employees � Agreement
No. PSGAG 60/98. For prior details, see
Vol. 80, Part 2)

Government Officers Salaries, Allowances Whole of State 22 Mar., 2002 � 31 Dec., 2003 .................... PSAAG25/02 22/3/02 NP
and Conditions General Agreement 2002

Government Property Office Enterprise Government Property 29 Oct., 1997 - 28 Oct., 1999 ...................... PSAAG17/97 21/11/97 77 3300
Bargaining Agreement 1997 Office

Graylands Selby � Lemnos & Special State of W.A. 14 Oct., 1999 � 13 April, 2002 .................... PSAAG40/99 25/11/99 79 3614
Care Health Services Enterprise
Bargaining Agreement 1999

Great Southern Regional College of State of WA 16 Jan., 2001 - 15 Jan., 2003 ....................... PSAAG75/00 16/1/00 81 483
TAFE Public Service and Government
Officers� Enterprise Agreement 2000
(Replaces previous Great Southern �
Agreement No. PSAAG13/98.
For prior details, see Vol. 80, Part 2)
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Health Department of Western Whole of State 15 Oct., 1999 � 14 Oct., 2002...................... PSAAG38/99 15/10/99 79 3308
Australia Enterprise Agreement
1999

Hospital Salaried Officers (Classification Whole of State 10 Jan., 1978 to 9 Jan., 1979........................ AG2/1978 12/1/78 58 188
Review) Agreement

Hospital Salaried Officers Ashburton Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG19/02 18/4/02 NP
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Ashburton � Agreement No. PSAAG22/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Avon Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG23/02 18/4/02 NP
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Avon
� Agreement No. PSAAG23/00.  For
prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Beverley Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG38/02 18/4/02 NP
Services Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Beverley � Agreement No. PSAAG24/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Boddington Boddington District 9 Oct., 2000 � 1 Dec., 2001 ......................... PSAAG57/00 9/10/00 80 4720
District Hospital Board Enterprise Hospital Board
Agreement 1999
(Replaces and Cancels previous HSO
Boddington � Agreement
No. PSAAG38/98. For prior details,
see Vol. 80, Part 1)

Hospital Salaried Officers Brookton Health Brookton Health 9 Oct., 2000 � 1 Dec., 2001 ......................... PSAAG56/00 9/10/00 80 4736
Service Enterprise Agreement 1999 Service
(Replaces and Cancels previous HSO
Brookton � Agreement No. PSAAG39/98.
For prior details, see Vol. 80, Part 1)

Hospital Salaried Officers Bruce Rock Whole of State ............ 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG34/02 19/4/02 NP
Memorial Hospital Enterprise
Agreement 2001
(Replaces and Cancels previous HSO Bruce
Rock � Agreement No. PSAAG25/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Bunbury Health
Service Enterprise Agreement 1999
No. PSAAG15/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Central Great Whole of State ............ 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG32/02 18/4/02 NP
Southern Health Service Enterprise
Agreement 2001
(Replaces & Cancels HSO Katanning
� Agreement No. PSAAG34/00)

Hospital Salaried Officers Collie Health
Service Enterprise Bargaining
Agreement 1999 No. PSAAG14/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Coolgardie HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG26/96 23/5/96 76 2610
Health Centre Enterprise Bargaining Coolgardie Health
Agreement 1996 Centre

Hospital Salaried Officers Corrigin District Whole of State ............ 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG35/02 18/4/02 NP
Hospital Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Corrigin � Agreement No. PSAAG26/00.
For prior details, see Vol 81, Part 2)

Hospital Salaried Officers Cunderdin Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG36/02 18/4/02 NP
District Hospital Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Cunderdin � Agreement No. PSAAG27/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Dongara Eneabba Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG30/02 18/4/02 NP
Mingenew Health Service Enterprise
Agreement  2001
(Replaces and Cancels previous HSO
Dongara � Agreement No. PSAAG28/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Donnybrook/
Balingup Health Service Enterprise
Bargaining Agreement 1999
No. PSAAG12/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)
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Hospital Salaried Officers Dundas Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG17/02 18/4/02 NP
Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Dundas � Agreement No. PSAAG29/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers East Pilbara Whole of State 20 June, 2002 � 18 Jan., 2004...................... PSAAG42/02 26/06/02 NP
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO East
� Agreement No. PSAAG30/00.  For prior
details, see Vol. 81, Part 2)

Hospital Salaried Officers Esperance Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG20/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Esperance � Agreement No. PSAAG31/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Gascoyne Health Whole of State 20 June, 2002 � 18 Jan., 2004...................... PSAAG40/02 26/06/02 NP
Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Gascoyne � Agreements No. PSAAG32/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Geraldton Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG15/02 18/4/02 NP
Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Geraldton � Agreement No. PSAAG16/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Gnowangerup Whole of State 19 May, 2000 � 1 Dec., 2001 ...................... PSAAG33/00 19/5/00 80 2230
District Hospital Enterprise Agreement 1999
(Replaces and Cancels previous HSO
Gnowangerup � Agreements
No. PSAAG42/96 & No. PSAAG49/98.
For prior details, see Vol. 79, Part 2)

Hospital Salaried Officers Harvey Yarloop
Health Service Enterprise Bargaining
Agreement 1999 No. PSAAG13/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Hawthorn HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG45/96 23/5/96 76 3057
Hospital Enterprise Bargaining Hawthorn Hospital
Agreement 1996

Hospital Salaried Officers Health Care HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG47/96 23/5/96 76 3064
Linen Enterprise Bargaining Agreement Health Care Linen
1996

Hospital Salaried Officers Joondalup Joondalup Health 4 Apr., 1997 - 31 Dec., 1997 ....................... AG299/96 4/4/97 77 1173
Health Campus Enterprise Bargaining Campus
Agreement 1996

Hospital Salaried Officers Joondalup Whole of State 1 Dec., 1997 - 30 June., 1998 ...................... AG36/98 9/4/98 78 1736
Health Campus Enterprise Bargaining
Agreement 1997

Hospital Salaried Officers Kalgoorlie HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG50/96 23/5/96 76 3084
Regional Hospital Enterprise Kalgoorlie Regional
Bargaining Agreement 1996 Hospital

Hospital Salaried Officers Kalgoorlie-
Boulder Health Service Enterprise
Bargaining Agreement 2001 PSAAG6/01
(Replaces & Cancels previous HSO
Kalgoorlie-Boulder � Agreement
No. PSAAG18/99. For prior details,
see Vol. 81, Part 2)
(Replaced by HSO Kalgoorlie-Boulder
 � Agreement No. PSAAG21/02)

Hospital Salaried Officers Kalgoorlie- Whole of State 16 Apr., 2002 - 18 Jan., 2004 ...................... PSAAG21/02 18/4/02 NP
Boulder Health Service Enterprise
Bargaining Agreement 2001
(Replaces & Cancels previous HSO
Kalgoorlie-Boulder � Agreement
No. PSAAG6/01)

Hospital Salaried Officers Katanning
Health Service Enterprise Agreement
1999 No. PSAAG34/00
(Replaced and Cancelled by HSO Central
Great Southern Health Service Enterprise
Agreement 2001 No PSAAG32/02.  For
prior details, seeVol.81, Part 2)

Hospital Salaried Officers Kellerberrin Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG5/02 18/4/02 NP
Health Services Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Kellerberrin � Agreement No. PSAAG8/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Kimberley Whole of State 20 June, 2002 � 18 Jan., 2004...................... PSAAG43/02 26/06/02 NP
Health Service Enterprise Agreement 2001
(Replaces and Cancels previous HSO
Kimberley � Agreement No. PSAAG35/00.
For prior details, see Vol. 81, Part 2)
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Hospital Salaried Officers Kojonup Whole of State 19 May, 2000 � 1 Dec., 2001....................... PSAAG36/00 19/5/00 80 2275
District Hospital Enterprise Agreement 1999
(Replaces & Cancels previous HSO Kojonup
� Agreements No. PSAAG54/96
& No. PSAAG51/98. For prior details, see
Vol. 79, Part 2)

Hospital Salaried Officers Kununoppin Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG5/02 18/4/02 NP
and Districts Health Service Enterprise
Agreement 2001
(Replaces & Cancels previous HSO
Kununoppin � Agreement
No. PSAAG7/00.  For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers Laverton and
Leonora Health Service Enterprise Bar-
gaining Agreement 2001 No. PSAAG7/01
(Replaces previous HSO Laverton
� Agreement No. PSAAG19/99.
For prior details, see Vol. 81, Part 2)
(Replaced by HSO Laverton �
Agreement No. PSAAG11/02)

Hospital Salaried Officers Laverton Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG11/02 18/4/02 NP
Leonora Health Service Enterprise
Agreement 2001
(Replaces & Cancels previous HSO
Laverton � Agreement No. PSAAG7/01)

Hospital Salaried Officers Lower Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG10/02 18/4/02 NP
Great Southern Health Service Enterprise
Bargaining Agreement 2001
(Replaces & Cancels previous HSO
Lower Great � Agreement
No. PSAAG17/00.  For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers Menzies HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG65/96 23/5/96 76 3185
Nursing Post Enterprise Bargaining Menzies Nursing Post
Agreement 1996

Hospital Salaried Officers (Mercy Whole of State 17 July, 1998 � 16 July, 2000 ...................... AG122/98 19/8/98 78 3443
Hospital) Enterprise Agreement 1998

Hospital Salaried Officers Merredin Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG13/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Merredin � Agreement No. PSAAG6/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Metropolitan HSOA employees of 24 Jan., 2001 � 18 Jan, 2004........................ PSAAG1/02 24/1/02 NP
Health Service Board Enterprise Metropolitan Health
Agreement 2001 Service Board (MHSB)
(Replaces previous HSO Metropolitan
� Agreement No. PSAAG3/99.
(For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Morawa and Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG37/02 18/4/02 NP
Districts Health Service Enterprise
Agreement 2001
(Replaces & Cancels previous HSO
Morawa � Agreement No. PSAAG37/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Mt Henry Mt Henry Hospital 11 June., 1997 - 31 Dec., 1997 .................... PSAAG3/97 11/6/97 77 1677
Hospital Enterprise Bargaining
Agreement 1997
(Replaces PSAAG69/96)

Hospital Salaried Officers Mukinbudin Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG14/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Mukinbudin � Agreement No. PSAAG9/00.
For prior details, see Vol 81, Part 2)

Hospital Salaried Officers Mullewa Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG27/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Mullewa
� Agreement No. PSAAG38/00
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Murchison HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG73/96 23/5/96 76 3239
Health Service Enterprise Bargaining Murchison Health
Agreement 1996 Service

Hospital Salaried Officers Murchison Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG33/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Murchison � Agreement No. PSAAG18/00.
For prior details, see Vol 81, Part 2)

Hospital Salaried Officers Narembeen Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG9/02 18/4/02 NP
Health Services Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Narembeen � Agreement No. PSAAG5/00.
For prior details, see Vol. 81, Part 2)
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Hospital Salaried Officers Nickol Bay
Hospital Enterprise Agreement 1999
No. PSAAG39/00
(Replaced & Cancelled by HSO West
Pilbara � Agreement No. PSAAG18/02
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Northampton Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG28/02 18/4/02 NP
Kalbarri Health Service Enterprise
Agreement 2001
(Replaces & Cancels previous HSO
Northampton/Kalbarri � Agreement
No. PSAAG40/00.  For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers North Midlands Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG9/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO North
Midlands � Agreement No. PSAAG41/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Peel Health
Services Board Enterprise Agreement
2000 No. PSAAG4/01
(Replaced by HSO Peel � Agreement
No. PSAAG2/02)

Hospital Salaried Officers Peel Health Whole of State 19 Jul., 2001 � 18 Jan., 2004 ....................... PSAAG2/02 24/1/02 NP
Services Board Enterprise Agreement 2001
(Replaces and Cancels previous HSO Peel
� Agreement No. PSAAG4/01)

Hospital Salaried Officers Perth Dental HSOA employees at 23 May., 1996 � 31 Dec., 1997.................... PSAAG86/96 23/5/96 76 3327
Hospital Enterprise Bargaining Perth Dental Hospital
Enterprise Bargaining

Hospital Salaried Officers Perth Dental HSOA employees at 2 Dec., 1997 � 31 Dec., 1997 ...................... PSAAG23/98 16/12/97 78 115
Hospital Enterprise Bargaining Perth Dental Hospital
Agreement 1997
(Replaces PSAAG157/96)
(Partly replaced by Perth Dental �
Agreement No. PSAAG28/99)

Hospital Salaried Officers Perth Dental Whole of State 7 May, 1998 - 31 May, 1998 ....................... PSAAG33/98 7/5/98 78 2178
Hospital Enterprise Bargaining
Agreement 1997 Amending Agreement

Hospital Salaried Officers Quairading Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG29/02 18/4/02 NP
District Hospital Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Quairading � Agreement No. PSAAG48/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Ravensthorpe Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG7/02 18/4/02 NP
Health Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO Ravens-
thorpe � Agreement No. PSAAG42/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Roebourne
District Hospital Enterprise Agreement
1999 No. PSAAG43/00
(Replaced & Cancelled by HSO West
Pilbara � Agreement No. PSAAG16/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Royal Perth HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG94/96 23/5/96 76 3490
Hospital Enterprise Bargaining Royal Perth Hospital
Agreement 1996

Hospital Salaried Officers Southern Cross Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG8/02 18/4/02 NP
District Health Service Enterprise
Agreement 2001
(Replaces and Cancels previous HSO
Southern Cross � Agreement
No. PSAAG11/00.  For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers South West Whole of State 20 June, 2002 � 18 Jan., 2004...................... PSAAG41/02 26/06/02 NP
Health service Enterprise Agreement 2001
(Replaces and Cancels the following:
HSO Bunbury � Agreement
  No. PSAAG15/00;
HSO Collie Health � Agreement
  No. PSAAG14/00;
HSO Donnybrook/Balingup � Agreement
  No. PSAAG12/00)
HSO Harvey Yarloop � Agreement
  No. PSAAG13/00;
HSO Vasse Leeuwin � Agreement
  No. PSAAG44/00; &
HSO Warren Blackwood � Agreement
  No. PSAAG45/00;

Hospital Salaried Officers Tambellup HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG99/96 23/5/96 76 3542
District Hospital Enterprise Bargaining Tambellup District
Agreement 1996 Hospital

Hospital Salaried Officers Telfer Nursing HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG100/96 23/5/96 76 3552
Post Enterprise Bargaining Agreement 1996 Telfer Nursing Post



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued
Title Area Date of No. of    Date Reference

Governed Operation Agreement Delivered Vol. Page

(153)

Hospital Salaried Officers Upper Great Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG1202 18/4/02 NP
Southern Health Service Enterprise
Agreement 2001
(Replaces and Cancels previous HSO
Upper Great � Agreement No. PSAAG19/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Vasse Leeuvin
Health Board Enterprise Agreement 1999
No. PSAAG44/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Wanneroo HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG103/96 23/5/96 76 3584
Hospital Enterprise Bargaining Agreement Wanneroo Hospital
1996

Hospital Salaried Officers Warburton HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG104/96 23/5/96 76 3594
Range Hospital Enterprise Bargaining Warburton Range
Agreement 1996 Hospital

Hospital Salaried Officers Warren Black-
wood Health Service Enterprise
Agreement 1999 No. PSAAG45/00
(Replaced and Cancelled by HSO South
West � Agreement 2001 No. PSAAG41/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers - Western HSOA employees of 11 Apr., 1996 - 31 Dec., 1997 ..................... PSAAG116/96 22/5/96 76 3615
Australian Government Health Industry Health Services
Enterprise Bargaining Framework
Agreement 1996

Hospital Salaried Officers Western Health Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG18/02 18/4/02 NP
Service Enterprise Agreement 2001
(Replaces & Cancels previous HSO
Western � Agreement No. PSAAG49/00.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers West Kambalda HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG106/96 23/5/96 76 3904
Nursing Post Enterprise Bargaining West Kambalda
Agreement 1996 Nursing Post

Hospital Salaried Officers West Pilbara Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG3/02 18/4/02 NP
Health Service, Nickol Bay Hospital
Enterprise Agreement 2001
(Replaces & Cancels HSO Nickol Bay
� Agreement No. PSAAG39/00)

Hospital Salaried Officers West Pilbara Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG16/02 18/4/02 NP
Health Service, Roebourne District
Hospital Enterprise Agreement 2001
(Replaces & Cancels HSO Roebourne
District � Agreement No. PSAAG43/00)

Hospital Salaried Officers West Pilbara Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG22/02 18/4/02 NP
Health Service, Wickham District Hospital
Enterprise Agreement 2001
(Replaces and Cancels HSO Wickham
� Agreement No. PSAAG46/00)

Hospital Salaried Officers Wickham
District Hospital Enterprise Agreement
1999 No. PSA AG46/2000.
(Replaced and Cancelled by HSO West
Pilbara � Agreement No. PSAAG22/02.
For prior details, see Vol. 81, Part 2)

Hospital Salaried Officers Wooroloo HSOA employees of 23 May, 1996 - 31 Dec., 1997 ..................... PSAAG111/96 23/5/96 76 3957
District Hospital Enterprise Bargaining Wooroloo District
Agreement 1996 Hospital

Hospital Salaried Officers Wyalkatchem- Whole of State 16 Apr., 2002 � 18 Jan., 2004...................... PSAAG6/02 18/4/02 NP
Koorda and Districts Hospital Enterprise
Agreement 2001
(Replaces & Cancels previous HSO
Wyalkatchem � Agreement
No. PSAAG10/00.  For prior details,
see Vol. 81, Part 2)

Hospital Salaried Officers Yalgoo Whole of State 19 May, 2000 � 1 Dec., 2001....................... PSAAG47/00 19/5/00 80 2603
Health Services Enterprise Agreement
1999
(Replaces and Cancels previous HSO
Yalgoo � Agreement No. PSAAG86/98.
For prior details, see Vol. 79, Part 2)

Hostel Supervisory Staff Agreement 1980 Government Officers 1 Feb., 1980 - 31 Jan., 1983......................... AG15/1980 28/11/80 61 138
employed by the
Country High School
Hostels Authority

Insurance Commission of Western Whole of State 24 Aug., 1999 � 23 Aug., 2002.................... PSAAG55/00 24/8/00 80 4751
Australia Enterprise Bargaining
Agreement 2000-2002
(Replaces previous Insurance
Commission � Agreement
No. PSAAG94/98. For prior details,
see Vol. 80, Part 1)
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Job Skills Trainee Agreement Whole of State 9 Sept., 1993 - 8 Sept., 1994........................ PSAAG2/1993 20/9/93 73 2684

Kalgoorlie-Boulder Health Service Whole of State 24 Sept., 1999 � 30 June, 2001 .................... PSAAG33/99 24/9/99 79 2870
Board AMA Medical Practitioners
Industrial Agreement 1999
(Replaces PSAAG14/95 and PSAAG64/98)

Karratha College Enterprise Agreement1996 Whole of State 7 Oct., 1996 - 30 June, 1997........................ PSG AG15/96 11/10/96 76 4566

Kimberley College of TAFE Public Service Whole of State 16 Jan., 2001 - 16 Jan, 2003 ........................ PSAAG74/00 16/01/01 81 497
and Government Officers� Enterprise
Agreement 2000
(Replaces previous Kimberley College
� Agreement No. PSAAG12/98)

Kimberley Health Service AMA Medical Whole of State 24 Sept., 1999 � 30 June, 2001 .................... PSAAG34/99 24/9/99 79 2885
Practitioners Industrial Agreement 1999
(Replaces PSAAG14/95 and PSAAG64/98)

Landcorp Enterprise Agreement 2000 Whole of State 7 Dec., 2000 � 6 Dec., 2002 ........................ PSAAG65/00 7/12/00 81 135
(Cancels and Replaces previous Landcorp
� Agreement 1998 No. PSAAG89/99.
For prior details, see Vol. 80, Part 2)

Law Reform Commission Of Western Law Reform 6 Aug., 1996 - 30 June, 1997....................... PSAAG143/96 21/8/96 76 3627
Australia (Enterprise Bargaining) Commission
Agreement 1996

Legal Aid Commission of Western Australia Whole of State 7 Dec., 1999 � 6 Dec., 2001 ........................ PSG AG41/99 10/12/99 80 105
Enterprise Agreement 1999
(Replaces previous Legal Aid � Agreement
No. PSAAG4/96.  For prior details, see
Vol. 79, Part 2)

Legal Aid Commission of Western Whole of State 7 Dec., 1999 � 6 Dec., 2001 ........................ PSG AG42/99 10/12/99 80 123
Australia In-House Practice Solicitors�
Enterprise Agreement 1999
(Replaces previous Legal Aid �
Agreement No. PSAAG4/96.  For prior
details, see Vol. 79, Part 2)

Library and Information of Western Library Board of 28 May, 1996 - 28 Sept., 1997..................... PSAAG2/96 28/5/96 76 1881
Australia (LISWA) Enterprise Western Australia
Bargaining Agreement 1996

Lotteries Commission 1999 Enterprise Western Australia 17 May, 1999 � 30 June, 2001..................... PSAAG20/99 17/5/99 79 1638
Agreement (Lotteries Commission)
(Replaces PSAAG138/96)

Lower Great Southern Health Service Board Whole of State 24 Sept., 1999 � 30 June, 2001 .................... PSAAG32/99 24/9/99 79 2907
AMA Medical Practitioners Industrial
Agreement 1999

Main Roads Western Australia 1994 Main Roads Department 20 Feb., 1995 - 19 June, 1997...................... PSAAG2/1994 20/2/95 75 586
Enterprise Agreement Western Australia & AG121/1994

Main Roads Western Australia Enterprise Main Roads 20 June, 2000 � 19 June, 2002..................... PSG AG1/00 20/6/00 80 2986
Agreement 2000
(Replaces and Cancels previous Main Roads
� Agreement No. PSG AG18/96.
For prior details. See Vol. 80, Part 1)

Main Roads Western Australia � CSA Whole of State 28 May, 1999 � 27 May, 2000..................... PSAAG23/99 28/5/99 79 1970
Salary Packaging Agreement 1999

Medical Practitioners (Metropolitan Metropolitan Health 1 Apr., 2002 � 31 Mar., 2004 ...................... PSAAG39/02 23/4/02 NP
Health Services) AMA Industrial Services
Agreement 2002
(Cancels the Metropolitan Health
� Agreement No. PSAAG25/99)

Mental Health Services - Australia � CSA Medical Officers, 6 Feb., 1978 - 5 Feb., 1981.......................... 12/1978 21/6/78 58 1045
Medical Officers and Trainee Psychiatrists Level 1 and Trainee
- Conditions relating to Hours of Duty, Psychiatrists employed
Recall and Payment for Excess by Mental Health
Hours of Rostered Duty Services participating in

rostered hours
system in hospitals

Metrobus Salaried Officers Enterprise Metropolitan (Perth) 17 Dec., 1995 - 17 Dec., 1996 ..................... PSAAG 9/1995 17/1/96 76 686
Bargaining Agreement 1995 Passenger Transport

Trust, Metrobus

Metrobus Salaried Officers Closedown Salaried Officers at 30 Nov., 1997 - 18 July, 1998...................... PSAAG20/97 9/12/97 77 151
Enterprise Bargaining Agreement Metropolitan (Perth)

Passenger Transport
Trust

Metropolitan Cemeteries Board Enterprise Metropolitan 11 Sept., 2000 � 10 Sept., 2000 ................... PSAAG58/00 11/9/00 80 4108
Agreement 2000 Cemeteries Board
(Replaces previous Metropolitan
Cemeteries � Agreement
No. PSAAG75/98.  For prior details, see
Vol. 80, Part 1)

Metropolitan Health Service Board AMA
Medical Practitioners Agreement 1999
No. PSAAG25/99
(Replaced by Medical Practitioners �
Agreement 2002 No. PSAAG39/02.  For
prior details, see Vol. 81, Part 2)
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Midland College of TAFE Public Service State of WA 16 Jan., 2001 � 15 Jan., 2003....................... PSAAG77/00 16/1/01 81 506
and Government  Officers Enterprise
Agreement 2000
(Replaces previous Midland College �
Agreement No. PSAAG9/98)

Ministry for Culture & The Arts Whole of State 10 Dec., 1998 � 9 Dec., 2000 ...................... PSGAG12/98 12/01/99 79 477
Enterprise Agreement 1998

Ministry for Culture and the Arts - Whole of State 1 July., 1997 - 6 Dec., 1997......................... PSAAG5/97 22/8/97 77 2250
Art Gallery of Western Australia
Enterprise Bargaining Agreement 1996

Ministry for Culture and the Arts, LISWA Whole of State 1 July., 1997 - 16 Nov., 1997 ...................... PSGAG6/97 22/8/97 77 2270
Service Division Enterprise Bargaining
Agreement 1997

Ministry for Culture and the Arts (Perth Whole of State 1 July., 1997 - 31 July., 1998....................... PSGAG4/97 22/8/97 77 2284
Theatre Trust) Enterprise Bargaining
Agreement 1997

Ministry for Culture and the Arts, Whole of State 22 Aug., 1997 - 31 Dec., 1997..................... PSAAG6/97 22/8/97 77 2258
Arts WA Division (Enterprise Bargaining)
Agreement

Ministry for Culture and the Arts Whole of State 1 July., 1997 - 30 Sept., 1997 ...................... PSGAG5/97 22/8/97 77 2294
(Western Australian Museum Division)
Enterprise Bargaining Agreement

Ministry for Planning Enterprise Whole of State 22 Dec., 2000 � 31 Jan., 2002...................... PSAAG81/00 27/12/00 81 141
Agreement 2000
(Replaces previous Ministry for Planning
� Agreement 1998 No.PSAAG100/98.
For prior details, see Vol. 80, Part 2)

Ministry of Fair Trading and CSA Ministry of Fair Trading 14 Jan., 1999 � 13 Jan., 2001....................... PSAAG105/98 5/2/99 79 509
Enterprise Agreement 1998
(Replaces PSAAG126/96)

Ministry of Justice Enterprise Whole of State 1 Feb., 2001 - 28 Feb., 2003 ........................ PSAAG 2/01 01/02/01 81 520
Agreement 2000
(Replaces and Cancels previous Ministry
of Justice � Agreement No. PSAAG6/1995)

Ministry of Justice Senior Officers Senior Officers within 11 Nov, 1997 - 10 Nov., 1989 ..................... PSAAG18/97 1/12/97 77 3351
Agreement Ministry of Justice

Juvenile Detention
Centres

Ministry of the Premier & Cabinet, Whole of State 4 Aug, 1998 � 3 Aug., 2000 ........................ PSAAG90/98 4/8/98 78 3234
Enterprise Bargaining Agreement 1998
(Replaces Office of State Administration
1996 EBA, the Public Sector Management
office and the Ministry of the Premier and
Cabinet Government Media Office EBA
1996.  (See Vol.78, Part 1)

Ministry of the Premier and Cabinet, Ministry of the Premier 25 June, 1999 � 4 Oct., 2000 ....................... PSAAG24/99 1/7/99 79 1971
Enterprise Bargaining Agreement 1999 and Cabinet

Ministry of The Premier and Cabinet Office Whole of State 17 May, 1999 � 16 May, 2000..................... PSAAG22/99 17/5/99 79 1661
Ministerial Officers Enterprise Bargaining
Agreement 1999
(Replaces PSAAG158/96)

Ministry of The Premier and Cabinet, Whole of State 8 Apr., 1999 � 7 Apr., 2001......................... PSAAG11/99 8/4/99 79 1087
Office of the Leader of the Opposition,
Enterprise Bargaining Agreement 1999
(Replaces PSAAG159/96)

Ministry of the Premier and Cabinet, Whole of State 31 Oct., 1996 - 1 Apr., 1997........................ PSAAG160/96 5/11/96 76 4615
Public Sector Management Office
Enterprise Bargaining Agreement 1996

Ministry of the Premier and Cabinet, Ministry of the Premier 28 June, 1996 - 28 June, 1997 ..................... PSAAG142/96 12/8/96 76 3660
Office of State Administration Enter-  and Cabinet, Office of
prise Bargaining Agreement 1996  State Administration

Ministry of the Premier and Cabinet, Whole of State 11 Sept., 1996 - 10 Sept., 1997.................... PSAAG141/96 11/9/96 76 4200
Government Property Office Enterprise
Bargaining Agreement 1996

Ministry of Sport and Recreation Whole of State 10 Sept., 1998 � 9 Sept., 2000 ..................... PSAAG96/98 22/9/98 78 3674
1998 Enterprise Agreement
(Replaces PSAAG125/96. See Vol. 78, Part 1)

National Trust of Australia (WA) Enterprise National Trust of 14 May, 1996  - 14 May, 1997..................... PSAAG118/96 30/5/96 76 1897
Agreement 1996 - The Australia (WA)

Nurses Board of Western Australia Whole of State 4 March, 1999 � 3 May, 2001...................... PSAAG8/99 4/3/99 79 781
Enterprise Agreement 1998
(Replaces PSAAG151/96)

Office of the Auditor General Enterprise Office of Auditor 22 Apr., 1996 - 31 Dec., 1997 ..................... PSAAG5/96 3/5/96 76 1326
Bargaining Agreement 1995 General

Office of the Auditor General Enterprise Whole of State 19 May, 1998 � 18 March, 2001.................. PSAAG59/98 9/6/98 78 2849
Bargaining Agreement 1998

Office of Director of Public Prosecutions Whole of State 15 Apr., 1999 � 14 Apr., 2001..................... PSAAG13/99 15/4/99 79 1378
Enterprise Agreement 1999
(Replaces PSAAG9/96)
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Office of Citizenship and Multicultural Whole of State 15 Dec., 2000 � 14 Dec., 2002 .................... PSAAG67/00 15/12/00 81 149
Interests Enterprise Bargaining
Agreement 2000
(Replaces and Cancels previous Office of
Multicultural � Agreement 1998
No. PSAAG57/98)

Office of Energy�s Enterprise Agreement Office of Energy 29 Jan., 1999 � 5 Feb., 2000........................ PSAAG5/99 11/3/99 79 1100
1999.  (Replaces PSAAG1/98)

Office of Health Review Enterprise Whole of State 4 Feb., 2000 � 4 Feb., 2002 ......................... PSAAG1/00 4/02/00 80 341
Bargaining Agreement 1999
(Replaces previous Office of Health
Review � Agreement
No. PSAAG16/97. For prior details,
See Vol. 79, Part 2)

Office of Multicultural Interests� Enterprise Whole of State 21 May, 1998 - 20 May, 2000 ..................... PSAAG57/98 21/5/98 78 2274
Agreement 1998

Office of Racing, Gaming and Liquor Office of Racing, Gaming 21 July, 2000 � 20 July, 2002 ...................... PSAAG53/00 21/7/00 80 3223
Enterprise Bargaining Agreement 2000 and Liquor

Office of Water Regulation Enterprise Office of Water 25 July, 2000 � 24 July, 2002 ...................... PSAAG54/00 25/7/00 80 3245
Bargaining Agreement 2000 Regulation
(Replaces previous Office of Water �
Agreement No. PSAAG52/98.
For prior details, see Vol. 80, Part 1)

Painters� Registration Board Enterprise Whole of State. 4 Aug., 1998 � 4 Aug., 2000 ....................... PSAAG92/98 4/9/98 78 3695
Agreement 1998
(Replaces PSAAG146/96)

Parliamentary Employees Enterprise Departments of the 17 Jan., 2001 � 16 Jan., 2003....................... PSG AG2/01 17/1/01 81 538
Agreement 2000. Legislative Council,
(Replaces and Cancels previous Legislative Assembly
Parliamentary Employees � Agreement and Parliamentary
No. PSGAG10/98. For prior details, see Services Department
Vol. 80, Part 2) in Western Australia

Path Centre Enterprise Agreement Board of Management 15 Nov., 1995 - 1 June, 1996....................... PSAAG2(A)/95 15/11/95 75 3308
of Path Centre

Perth Dental Hospital and Community Metropolitan Health 8 Sept., 1999 � 7 Sept., 2001 ....................... PSAAG28/99 8/9/99 79 2941
Dental Services Enterprise Bargaining Service Board
Agreement 1999.  (Replaces & Cancels
Health Department � Agreement 1996
No. PSAAG131/96 and HSO, Perth Dental
Hospital � Agreement No. PSAAG23/97)

Perth Theatre Trust (Enterprise Bargaining) Perth Theatre Trust 1 Aug., 1996 - 1 Aug., 1998 ........................ PSG AG13/96 23/8/96 76 3681
Agreement 1996

Perth Zoo Enterprise Bargaining Agreement Whole of State 9 Apr., 1999 � 8 Apr., 20001....................... PSAAG12/99 9/4/99 79 1112
1999
(Replaces Zoological Gardens Enterprise
Bargaining Agreement1996 PSAAG154/96)

Public Service General Agreement 2002 Whole of State 22 Mar., 2002 � 31 Dec., 2003 .................... PSAAG24/02 22/3/02 NP

Public Service Professional Division Government Officers 8 April, 1968 - 7 April, 1971 ....................... 38/1968 22/10/68 48 718
(Mining Engineers and Inspectors employed as Mining
of Mines ) Salaries Inspectors of Mines,

Engineers and

Regional Duty Officers Agreement - WA Bush Fires 25 Nov., 1994 - 24 Nov., 1995 .................... PSAAG3/1994 7/12/94 75 117
Western Australian Bush Fire Board Board

Residential Supervisors Staff Agreement Whole of State 18 Aug., 1995 � 17 Aug., 1997.................... PSAAG1/1995 18/8/98 78 2862
1995

Rottnest Island Authority Enterprise Rottnest Island 13 Apr., 1999 � 12 Apr., 2001..................... PSAAG4/99 13/4/99 79 1389
Agreement 1998 (CSA) Authority

SGIC Enterprise Bargaining Agreement State Government 31 Jan., 1996 - 31 Dec., 1996 ...................... PSAAG11/1995 25/3/96 76 1009
1995 Insurance Commission

Small Business Development Corporation Whole of State 30 June, 2000 � 31 May, 2002..................... PSAAG51/00 30/6/00 80 3015
Enterprise Bargaining Agreement 2000-2002
(Replaces and Cancels previous Small
Business Development � Agreements
No. PSAAG134/96 & No. PSAAG34/98.
For prior details, see Vol. 80, Part 1)

Social Trainers General Agreement 2002 Whole of State 18 Mar., 2002 � 31 Dec., 2003 .................... PSAAG26/02 17/4/02 NP
(Replaces Disability Services �
Agreement 1999 No. PSAAG14/99)

South East Metropolitan College of TAFE Whole of State 9 Jan., 2001 � 8 Jan., 2003 .......................... PSAAG71/00 9/1/01 81 202
Public Service and Government
Officers Enterprise Agreement 2000
(Replaces previous South East
Metropolitan � Agreement
No. PSAAG10/98. For prior details,
see Vol.80, Part 2)

South Metropolitan College of TAFE South Metropolitan 20 Jan., 1998 - 30 June, 2000 ...................... PSAAG7/98 21/1/98 78 1334
Public Service and Government College of TAFE
Officers� Enterprise Agreement 1998
(Replaces WA Department of Training
Public Service � Agreement 1996
No. PSAAG 150/96.  See Vol.78, Part 1)
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South West Development Commission South West Develop- 14 Nov., 2000 - 13 May, 2001..................... PSAAG62/00 14/11/00 80 5439
Enterprise Bargaining Agreement 2000 ment Commission
(Replaces and Cancels previous South
West Development  � Agreement
No. PSAAG123/96. For prior details,
see Vol. 80, Part 1)

South West Regional College of TAFE State of WA 16 Jan., 2000 � 15 Jan., 2003....................... PSAAG76/00 16/1/01 81 571
Public Service and Government
Officers� Enterprise Agreement 2000
(Replaces previous South West
Regional College � Agreement
No. PSAAG 6/98. For prior details,
see Vol. 80, Part 2)

State Housing Commission (Homeswest) Whole of State 16 July, 1998 � 15 July, 2000 ...................... PSG AG7/98 16/7/98 78 3246
1998 Enterprise Bargaining Agreement
(Replaces PSG AG17/96. See Vol.78, Part 1)

State Revenue Department Enterprise Whole of State 3 Nov., 2000 � 2 Nov., 2002........................ PSG AG5/00 3/11/00 80 5104
Bargaining Agreement 2000
(Replaces and Cancels previous State
Revenue � Agreement
No. PSG AG 4/998. For prior details,
see Vol. 80, Part 1)

Technical Officer - Agricultural Instruction Whole of State 3 Sept., 1997 - 2 Sept., 1999........................ PSAAG8/97 4/9/97 77 2346
Staff Agreement 1997 Amended -

Order No. P2/99 (S. 46 � Inter-
  pretation of Agreement) ............................ � 2/12/99 80 189

Totalisator Agency Board of Western Totalisator Agency 21 Aug., 1999 � 21 Aug., 2000.................... PSAAG27/99 23/8/99 79 2585
Australia Enterprise Bargaining Board of Western
Agreement 1999 Australia

Transport Commission (Administrative, Government Officers 1 Jan., 1974 - 31 Dec., 1976 ........................ 6/1974 21/3/74 54 275
Clerical and General) Conditions employed by the Com-
of Service Agreement mission in administra-

tive, clerical and general
capacity

Valuer General�s Office Enterprise Valuer General�s 1 Dec., 1999 � 30 Nov., 2001 ...................... PSG AG3/99 3/12/99 79 3674
Bargaining Agreement 1999 Office, Perth
(Replaces PSG AG1/98)

WA Greyhound Racing Association WA Greyhound Racing 14 Aug., 1996 - 30 Sept., 1997 .................... PSAAG137/96 19/8/96 76 3712
Enterprise Agreement 1996 Association

WA Greyhound Racing Authority Enterprise Whole of State 31 Jan., 2001 - 31 Jan., 2003 ....................... PSAAG1/01 31/01/01 81 585
Agreement 2000
(Replaces and Cancels previous WA
Greyhound Racing � Agreement
No. PSAAG 58/98. For prior details,
see Vol. 80, Part 2)

WA Sports Centre Trust Enterprise Whole of State 1 Dec., 2000 � 30 Nov., 2002 ...................... PSG AG6/00 1/12/00 80 5458
Agreement 2000
(Replaces and Cancels previous WA
Sports Centre � Agreement
No. PSG AG 11/98. For prior details,
see Vol. 80, Part 1)

Water and Rivers Commission (Enterprise Water and Rivers 1 Jan., 1996 - 31 Mar., 1997........................ PSAAG8/1995 18/3/96 76 1051
Bargaining) Agreement 1996 Commission

Water and Rivers Commission Industrial Waters and Rivers 17 Jan., 2001 � 16 Jan., 2003....................... PSG AG1/01 17/1/01 81 590
Agreement 2001 Commission
(Replaces and Cancels previous Water
and Rivers � Agreement
No PSGAG8/98.  For prior details, see
Vol. 80, Part 2)

Water and Rivers Commission Industrial Whole of State 6 July, 1999 � 23 July, 2000 ........................ PSAAG26/99 6/7/999 79 2002
Agreement 1999
(Replaces PSGAG8/98 insofar as the
agreement applied to employees
eligible to be members of the CSA
who are employed by the Chief
Executive, Waters and Rivers
Commission)

Water Corporation Redeployment Whole of State 1 Jan., 1996 - 1 July, 1998........................... PSAAG13/1995 29/8/96 76 3697
Retraining and Redundancy Agreement
1996 No. PSAAG13/1995

West Coast College of TAFE Public Service Whole of State 9 Jan., 2001 � 8 Jan., 2003........................... PSAAG72/00 9/1/01 81 217
And Government Officers� Enterprise
Agreement 2000
(Replaces North Metropolitan College of
TAFE � Agreement No. PSAAG8/98)

Western Australian Centre for Pathology Western Australian 5 Dec., 1996 - 4 Dec., 1998 ......................... PSAAG165/96 17/12/96 77 184
and Medical Research (PathCentre) Centre for Pathology
Enterprise Agreement 1996 and Medical Research

(PathCentre)
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Western Australian Centre For Pathology Western Australian 19 Oct., 1999 � 30 June, 2001 ..................... PSAAG37/99 19/10/99 79 3377
And Medical Research (PathCentre) Centre for Pathology
Enterprise Agreement - 1999 and Medical Research

(PathCentre)

Western Australian Coastal Shipping Government Officers 1 July, 1984 - 30 June, 1985........................ AG1/1985 15/2/85 65 363
Commission Retirement Age employed by the Coastal
Agreement 1985 Shipping Commission in

an administrative, Clerical
or general capacity

Western Australian Department of Training Whole of State 16 Jan., 2001 � 15 Jan., 2003....................... PSAAG80/00 16/01/01 810 634
and Employment Public Service and
Government Officers� Enterprise Agree-
ment 2000
(Replaces previous WA Department of
Training � Agreement No. PSAAG 12/98.
For prior details, see Vol. 80, Part 2)

Western Australian Electoral Commission Whole of State. 20 Apr., 2000 � 19 Apr., 2002..................... PSAAG20/00 20/4/00 80 1925
Enterprise Agreement 2000
(Replaces previous WA Electoral  �
Agreement No. PSAAG31/98.
For prior details, see Vol. 79, Part 2)
Western Australian Fire Brigades Board All Government 20 Dec., 1985 - 20 Dec., 1988 ..................... PSAAG6/1985 20/12/85 66 152
Communications Systems Officers Officers Employed by
Salaries Allowances and Conditions the Western Australian
of Service Agreement, 1985 Fire Brigades Board as

Communications
Systems Officers

Western Australian Industrial Relations Whole of State 18 Nov., 1998 � 17 Nov., 2000.................... PSAAG101/98 18/11/98 78 4834
Commission (Associates to Members of
the Commission) Enterprise Bargaining
Agreement 1998
(Replaces PSAAG161/96. See Vol. 78,
Part 1)

Western Australian Institute of Government Officers 3 May, 1973 - 2 May, 1976 ......................... 15/1973 19/9/73 53 1354
Technology Overtime Agreement 1973 employed in a perma-

nent and temporary
capacity by Council of
WAIT

Western Australian Meat Marketing Western Australian 31 July, 1996 - 30 Dec., 1997...................... PSAAG147/96 8/8/96 76 3719
Corporation Enterprise Agreement 1996 Meat Marketing

Corporation

Western Australian Museum Enterprise Chief Executive Officer 30 Aug., 1996 - 30 Sept., 1997 .................... PSG AG14/96 16/9/96 76 4091
Agreement 1996 of the Western

Australian Museum

Western Australian Police Service Whole of State 19 Sept., 2001 � 30 June, 2003 .................... PSAAG8/01 20/10/01 NP
Enterprise Agreement for Police Act Order No. P52/2001 (S.46 � Inter pretation
Employees PSA AG8/2001   of Agreement:- Carer�s Leave) .................. � 4/4/02 82 603
(Replaces previous Western Australian
Police � Agreement No. AG129/98.

Western Australia Police Service Whole of State 9 Nov., 1998 � 19 Sept., 2001 ..................... PSAAG61/00 9/11/00 80 5474
Enterprise Agreement for Public Service
Officers 2000
(Replaces and Cancels previous WA
Police � Agreement No. PSAAG93/98.
For prior details, see Vol. 80, Part 1)

Western Australian Public Service All Public Service 18 May, 1987 - 18 May, 1988 ..................... PSAAG1/1988 29/3/88 68 1044
Traineeship Agreement trainees undertaking

traineeships as part
of the Australian
Traineeship System,
excluding traineeships
offered by the Public
Service Board of
Western Australia
under the Public
Services Act 1979-1982

Western Australian State Emergency Western Australian 6 June, 1996 - 6 Oct., 1997.......................... PSAAG124/96 6/6/96 76 1964
Service Enterprise Agreement 1996 State Emergency Service

Western Australian Tourism Commission Western Australian 30 Apr., 1999 � 29 Apr., 2002..................... PSG AG17/99 30/4/99 79 1686
Enterprise Bargaining Agreement 1999 Tourism Commission
(Replaces PSAAG10/96)

Western Australian Treasury Department Whole of State 6 Oct., 1998 � 5 Oct., 2000.......................... PSAAG97/98 6/10/98 78 4297
Enterprise Bargaining Agreement 1998
(Replaces PSAAG164/96. See Vol.78, Part 1)

Western Potatoes Enterprise Agreement Western Potatoes 22 Sept., 2000 - 21 Sept., 2002.................... PSAAG59/00 22/9/00 80 4813
of 2000
(Replaces and Cancels previous Western
Potatoes � Agreement No. PSAAG 156/96.
For prior details, see Vol. 80, Part 1)

West Pilbara College of TAFE Public State of WA 16 Jan., 2001 � 15 Jan., 2003....................... PSAAG73/00 16/1/00 81 642
Service and Government Officers�
Enterprise Agreement 2000
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West Pilbara College of TAFE�continued
(Replaces Karratha College � Agreement
1998 No. PSAAG3/98. For prior details,
see Vol. 80, Part 2)

West Pilbara Health Service AMA West Pilbara 7 Dec., 2000 � 30 June, 2001....................... PSAAG64/00 7/12/00 81 227
Medical Practitioners Industrial
Agreement 2000.
(Replaces previous Western Australian
Government  Health � Agreement 1998
No. PSAAG64/98 0

Work Camps Industrial Agreements Public Service 2 Jan., 1995 - 1 July, 1995........................... PSAAG4/1994 6/2/95 75 397
Employees at Work
Camps within the
Ministry of Justice

WorkCover WA Agreement 1998 Whole of State 20 May,  1000 � 17 June, 2001.................... PSAAG21/99 20/5/99 79 1693
(Replaces PSAAG9/99. (For prior
details, see Vol. 78, Part 2)

Worksafe Western Australia Enterprise Whole of State 6 Dec., 1999 � 6 Dec., 2001 ........................ PSAAG45/99 17/12/99 80 156
Agreement 1999
(Replaces previous Worksafe
� Agreement No. PSAAG9/97)

Zoological Gardens Board Administrative, Government Officers 18 Dec., 1981 - 17 Dec., 1984 ..................... 5/1984 6/3/84 64 622
Clerical and Professional Officers employed by the Board
Salaries,Allowances and Conditions in administrative,
Agreement, 1984 clerical or profes-
(Replaced by Public Authorities Salaries sional capacity
Award 1986, insofar as Clause 4 - Salaries
and Salary Ranges; Clause 5 - Annual
Increments;  and Clause 9 - Contract
of Service are concerned)
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APPENDIX IX

INDUSTRIAL RELATIONS ACT 1979 - AWARDS
AFFECTED BY ORDERS MADE UNDER SECTIONS.23 & 44 (I.R. Act 1979)

Editor's Notes: Also see Appendix V. and VII.
For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2.
This appendix has been amended to reflect Orders that affect/impinge on awards.
For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2.

Award Title Order Number Date of Operation and Provisions Reference
Vol Page

CR259/1999 &
299/1999

13/9/99 � Completion � Site Allowance for Building site at
Wellington Street, Perth. 80 426

913A/2000 21/9/00 � Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 � Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order � Cancelled Order No.
909A/2000. 81 139

Building Trades (Construction)
Award, 1987 No. R14/1978

913B/2000 15/11/00 � Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order � Cancelled Order No. 913A/2000. 81 140

913A/2000 21/9/00 � Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 � Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order � Cancelled Order
909A/2000. 81 139

Electrical Contracting Industry
Award, No. R22/1978

913B/2000 15/11/00 � Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order � Cancelled Order 913A/2000. 81 140

913A/2000 21/9/00 � Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 � Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order � Cancelled Order No.
909A/2000. 81 139

Engine Drivers� (Building and Steel
Construction) Award No. 20/1973

913B/2000 15/11/00 � Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order � Cancelled Order No. 913A/2000. 81 140

CR37/2000 16/2/00 � 31/12/00 � Vaughan Castings (Bayswater) 1999-2000
Transfer/Redundancy Order. 80 1979

913A/2000 21/9/00 � Metals, Electrical and Building Trades (Wagerup
Alumina Refinery and Willodale Mine-Site) - Replaces Order
No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 � Metal, Electrical and Building Trades (Pinjarra and
Kwinana Alumina Refineries and the Huntley, Del Park and
Jarradale Mine-Sites) Construction Order � Cancelled Order No.
909A/2000. 81 139

Metal Trades (General) Award
1966, No. 13/1965

913B/2000 15/11/00 � Metal, Electrical and Building Trades (Wagerup
Alumina Refinery and the Willowdale Mine-Site) Construction
Order � Cancelled Order No. 913A/2000. 81 140

1050/2000 1/8/2000 - Section 50 � Location Allowances � Replaces and
rescinds General Order No. 690/1999. 80 3153

Security Officers No. A25/1981

722/2000 5/12/00 � Security Officers (North West Shelf Project) Order
No. 722/2000 � Replaces Security Officers (North West Shelf
Project) No. 860/1999. 80 5427
25/6/01 - Order No. 718/2001 (Section 50 � Location
Allowances - Replaces and rescinds General Order No.
1050/2000) 81 1559
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APPENDIX X

INDUSTRIAL RELATIONS ACT - AGREEMENT AFFECTED BY ORDERS MADE
UNDER SECTION 1081

(I.A. Act 1912), Section 44, 45 (I.A Act 1979) and
Section 44 (I.R.Act 1979)

Editor's Note: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act,
1979.

(2) $ = Public Service Arbitrator Agreement.
(3) This appendix has been amended to reflect Orders that affect/impinge on agreements.
(3) For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2.
(4) For references to registered agreements in force, refer to Appendix VI and VIII.

Industry or Calling Order Number Date of Operation and Provisions Reference
Vol Page

C612/1991 12/3/91 - Pending determination of No. 1724/1988 - Rates of
Pay to apply to Instrument Maker - Special Class 72 1650

Brewery Craftsmen Agreement No.
C368A/1979

C612/1991 21/10/92 - Order No. C 612/1991 discontinued 72 2623

Brewery Craftsmen No.37/1972 -
(Replaced by Agreement No.
C368A/1979)

(S1081) CR385/1977 (Disability allowance for Workers at Canning Vale) 56 62

(S1081) C345/1974 1/2/75 - Rates of Pay, Annual Leave 55 240Clerks (Building Societies -
Administrative and Clerical
Officers) No. 13/1974 CR541/1980 11/6/81 - Order varied by Appeal to Full Bench No. 150/1981 61 1055

C.R.R.I.A. Iron Ore Production and
Processing Industrial Agreement
No. 10/1979

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No.
604/1995 replaces Order No. 1676/1993 75 2626

Deckhands (Port Hedland)
Agreement No. 27/1978

C680/1988 2/6/1988 - Second Tier Wage increase for Employees of Elder
Prince Marine Services Pty. Ltd

68 1508

Direct Engineering Services (North
West Air Conditioning) Enterprise
Bargaining Agreement No.
AG146/1995

C48A/1996 21/8/95 - 20/8/97 - Direct Engineering Services (North West
Air Conditioning Housing Assistance Interpretation
Agreement No. C48A/1996 76 1199

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603Dredging - Cockburn Cement
(AWU) No. 22/1971 Appl. No. 880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603Dredging - Merchant Service Guild
- Cockburn Cement No. 29/1972 Appl. No.880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6

FAL and SDA Enterprise
Agreement 1993 No. AG40/1993

C529/1993 15/12/93 - Order re cessation of industrial action and
formalisation of disciplinary matters 74 130

(S1081) CR12/1979 Special Payment for gas fitter Class I and rate of pay for gas
fitter's assistant 59 687

(S44) CR129/1983 4/7/83 - Implementation of 38 hour week 63 1506

Gas Workers (S.E.C.) No. 6/1978

(S44) No.382/1983 22/8/83 - Definitions 63 1837

Hot Briquetted Iron Project
Agreement 1997-98
No. CR387/1997

CR387/1997 17/9/97 � Special Payments for construction employees at the
BHP DRI-HEB Project near Port Hedland 78 1068

(S1081) CR479/1977 Allowance for E.T.U. members 58 93
(S1081) CR175/1978 20/4/78 - Responsibility allowance for building tradesman at

Cape Lambert and Pannawonica 58 907
(S1081) CR175/1978 20/4/78 - Additional allowance for tradesmen 59 853
(S44) C105/1981
Memorandum of
Agreement

15/5/81 - Order re Fire Rescue Unit Vehicle 61 979

(S44) CR141/1981 30/9/81 - Rates payable to shunter/observer whilst under
tuition. 61 1815

(S44) CR90/1981 5/11/81 - Wage for Apron Feeder Train Loader 61 1794

Iron Ore Production and Processing
(Cliffs Robe River)
No. 10/1979

(S44) CR325/1981 10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified
cooks and horticultural tradesman 61 1299
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Industry or Calling Order Number Date of Operation and Provisions Reference
Vol Page

(S44) CR2/1982 21/8/81 - Rate of wage and provision of basic tools for
Linesman "A" class 62 1025

(S44) CR89/1981 13/11/81 - Wage rates for Townsite Serviceman 62 165
(S44) 43/1982 3/3/82 - Order re watering and spraying to be conducted on a

night shift 62 453
(S44) 43/1982 6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled 62 1023
(S44) CR417/1981 19/3/82 - Special rates and provisions for employees at Cape

Lambert 62 757
Order No.CR417/1981 17/5/82 - Order quashed by appeal to Full Bench

No.279/1982 62 1125
(S44) CR9/1982 29/3/82 - Additional payments 62 1035
Order No.CR9/1982 10/6/82 - Order quashed by Appeal to Full Bench

No.341/1982 62 1479
Appeal No.341/1982 29/3/82 - Allowances for extraneous responsibilities 62 1479
(S44) CR43B/1982 17/9/82 - Wages 62 2599
(S44) CR517/1982 9/12/82 - Disability grouping for employees employed in the

fabrication workshop at Pannawonica 63 227
(S44) CR413/1984 6/3/84 - Australian Workers of employees engaged in

transporting people and/or materials at Pannawonica 64 375
(S44) CR134/1984 27/7/84 - Car and Wagon Examiners to be paid Group 1

Disability 64 1655
(S44) C277/1984 Allowance Procedure for contractors on the Cape Lambert

Site 64 1634
1613/1987 22/6/88 - Meal Allowance for employees of Robe River Iron

Associates employed as Car & Wagon examiners, shunters or
trainee observers for each shift 68 1570

634/1988 28/10/1988 - Quashing of Order No. 1613/1987 68 2667

Iron Ore Production and Processing
(Hamersley Iron Pty Ltd) Industrial
Agreement No. 28/1977

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No.
604/1995 replaces Order No. 1676/1993 75 2626

Printing (Suburban and Free
Newspapers) Agreement

1645/1988 23/12/88 - 23/12/89 - Community Newspapers (Printing)
Superannuation Order for the employees of Community
Newspapers 1985) Ltd 69 681

Salaried Staff (Non-Academic)
W.A.I.T. No. 17/1979

(S44) CR230/1979 31/3/80 � Rates of pay for librarians 60 810

RCR Tomlinson Ltd (Perth
Foundry) Enterprise Agreement
1998 No. AG253/1998

CR37/2000 16/2/00 � 31/12/00 � Vaughan Castings (Bayswater) 1999-
2000 Transfer/Redundancy Order

80 1979

St John Ambulance Australia
Enterprise Agreement 1995

C404/1996 Commencement - Completion - St John Ambulance Australia
Memorandum of Agreement 1997 No. C404/96 77 2049

Western Australian Police Service
Enterprise Agreement for Public
Service Officers 1996 No. PSA
AG119/1996

P35/1996 24/10/96 - 23/10/97 - Conditions for Shift Workers in the
Police Computing and Information Management Branch �
Operations Section 76 4661

Work Camps Industrial Agreement
No. PSA AG4/1994

P53/1997 15/6/97 � 31/12/97 � Variation to the Ministry of Justice
Enterprise Agreement 1995 No. PSA AG6/1995 78 441

Zoological Gardens
(Operations Employees) Enterprise
Bargaining Agreement 1996 No.
AG340/1996

C159/1997 23/3/1997 - Performance Criteria/Competency Standards for
the Perth Zoo Horticultural Career Structure 1997 77 1755
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APPENDIX XI

COAL INDUSTRY TRIBUNAL
AWARDS IN FORCE

Editor�s Note For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XI, Vol. 81, Part 2.
ReferenceTitle Area

Governed
Date of

Operation
No. of
Award

Date
Delivered Vol. Page

27 July 1956 to 26 July 1961 19/1956 27/7/56 36 379
Amended -
Order No. 28/1960 ... 8/2/61 41 186
Order No. 32/1961 ... 21/6/61 41 430
Order No. 23/1964 (Additional
Classifications)

... 12/6/64 44 241

Order No. 1/1972 ... 7/3/72 52 335
Order No. 23/1975 ... 15/10/75 55 1649
Order No. 11/1984 ... 7/11/84 64 2204

Colliery Managers (Long Service
Leave)

South West Land
Division

Order No. 10/1984 ... 7/11/84 64 2205
18 Nov. 1990 to 17 Nov. 1991 14/1990 9/11/90 70 4497
Amended -
Order No. 6/1991 ... 27/6/91 71 2222
Order No. 10/1991 ... 27/6/91 71 2432
Order No. 33-35/1991 ... 25/11/91 72 646
Order Nos. 36-39/1991 ... 24/3/92 72 1199
Order No. 23/1991 ... 24/3/92 72 2937
Order No. 10/1992 ... 19/5/92 72 2966
Order No. 17/1992 ... 22/10/92 72 2966
Order No. 5/1992 ... 4/11/92 72 2968

Colliery Staff South West Land
Division

Order No. 1/1993 ... 15/4/93 73 1397
18 Nov. 1990 to 17 Nov. 1991 16/1990 9/11/90 70 4485
Amended -
Order No. 11/1991 ... 27/6/91 71 2222
Order Nos. 36-39/1991 ... 24/3/92 72 1199
Order No. 22/1991 ... 23/3/92 72 2934
Order No. 10/1992 ... 19/5/92 72 2966
Order No. 17/1992 ... 22/10/92 72 2966

Deputies South West Land
Division

Order No. 20/1992 ... 4/11/92 72 2952
Deputies (Superannuation) South West Land

Division
1 Oct. 1987 23/1987 13/10/87 67 2158

27 Oct. 1954 to 26 Oct. 1957 61/1954 27/10/54 34 516
Amended -
Order No. 7/1974 ... 31/5/74 54 979
Order No. 8/1974 ... 31/5/74 54 980

Engine-drivers Coal Mining
Industry  in South-
West  Land
Division.  (For
Amendments prior
to Order No. 7/1974,
see Vol.54, Part 1)

Order No. 5/1976 ... 24/2/76 56 310

7 Dec. 1955 to 6 Dec. 1960
   (Consolidated) 106/1955 7/12/55 35 912
Amended -
Order No. 27/1958 ... 17/12/58 38 797
Order Nos. 2 and 3/1959 ... 24/6/59 39 311
Order No. 43/1961 ... 2/8/61 41 110
Order Nos. 25, 26, 28, 30 and
31/1966

... 17/6/66 46 1002

Order No. 38/1966 ... 14/2/69 49 162
Order No. 8/1972 ... 7/3/72 52 645

Engine-drivers (Long Service
Leave)

South West Land
Division

Order No. 21/1973 ... 13/4/73 53 751
29 Sept. 1 988 29/1988 1/9/88 69 174
Amended -

Engineering (Griffin Coal Mining
Company - Special Conditions of
Employment)

South West Land
Division

Order No. 31/1989 ... 28/3/90 70 1991
1 Oct. 1987 and 6 Oct. 1990 25/1987 12/7/88 68 345Engineering (Superannuation) South West Land

Division
29 Sept. 1988 29/1988 29/9/88 69 174
Amended -
Order No. 8/1989 ... 14/5/89 69 2880

Engineering  (Western Collieries
Ltd -  Special Conditions of
Employment)

South West Land
Division

Order No. 31/1989 ... 28/3/90 70 1991
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ReferenceTitle Area
Governed

Date of
Operation

No. of
Award

Date
Delivered Vol. Page

5 May, 1991 - 4 May, 1992 5/1991 7/5/91 71 2210
Amended -
Order No. 33-35/1991 ... 25/11/91 72 646
Order Nos. 36-39/1991 ... 24/3/92 72 1199
Order No. 10/1992 ... 19/5/92 72 2966
Order No. 7/1992 ... 14/7/92 72 2953
Order No. 14/1992 ... 14/7/92 72 2953
Order No. 3/1993 ... 16/2/94 74 1137

Engineers Whole of State ......

Order No. 3/1993 ... 16/2/94 75 755

9 September 1990 12/1990 5/9/90 72 2921
Amended -
Order No. 4/1991 ... 7/5/91 72 2965
Order No. 19/1991 ... 20/8/91 72 2954
Order No. 21/1991 & 2/1992 ... 19/2/92 72 2955
Order No. 10/1992 ... 19/5/92 72 2966
Order No. 17/1992 ... 22/10/92 72 2966
Order No. 22/1992 ... 4/11/92 72 2967
Order No. 4/1993 ... 15/4/93 73 1398
Order No. 3/1993 ... 16/2/94 74 1137

Miners Whole of State ......

Order No. 3/1993 ... 16/2/94 75 755

Mining (Superannuation) South West Land
Division

1 Oct. 1987 23/1987 13/10/87 67 2158
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APPENDIX XII

COAL INDUSTRY TRIBUNAL
AGREEMENTS IN FORCE

Editor�s Note For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XII, Vol. 81, Part 2.
ReferenceTitle, Industry

or Calling
Area

Governed
Date of

Operation
No. of

Agreement
Date

Delivered Vol. Page

Collie District Deputies (Smelter
Coal Supply) Industrial Relations

South-West Land
Division

3 Oct., 1984 3/10/84 64 2069

Colliery Staffs (Smelter Coal
Supply) Industrial Relations

South-West Land
Division

3 Oct., 1984 3/10/84 64 2069

Ewington Agreement Civilworks at
Ewington Mine

24 Nov., 1995 20 of 1995 24/11/95 76 608

Griffin Coal Mining Limited Night
Shift (Muja)Operations � Deputies
Agreement 1987

South-West Land
Division

19 Oct., 1987 36 of 1987 18/12/87 68 350

Griffin Coal Mining Company Ltd
Night Shift (Muja) Operations �
Engineers Agreement 1987

South-West Land
Division

19 Oct., 1987 27 of 1987 18/12/87 68 358

Griffin Coal Mining Limited Shift
(Muja) Operations - Staff
Agreement 1987

South-West Land
Division

18 Dec., 1987 35 of 1987 18/12/87 68 351

Griffin Coal (Production)
Enterprise
Agreement 1996-2001

Griffin Coal Mining
Co. Collie Basin Coal

1 Jul., 1996 7 of 1997 16/9/97 77 3517

Metal Trades (Smelter Coal Supply)
Industrial Relations

South-West Land
Division

3 Oct., 1984 3/10/84 64 2069

Miners (Smelter Coal Supply)
Industrial Relations

South-West Land
Division

3 Oct., 1984 3/10/84 64 2069

Wesfarmers Coal/AMWU
Employment Agreement

Wesfarmers Coal
Limited

13 Dec., 1999 � 30 June, 2000 15 of 1999 20/12/99 80 294

Wesfarmers Coal/CMIU Reduction
of Short Term Absences Agreement

Wesfarmers Coal
Limited

1 Nov., 1999 � 31 Dec., 2000 1 of 2000 31/3/00 80 2760

Wesfarmers Coal/Coal Miners�
Union � Short Fixed Term
Employees Agreement No. 2

Wesfarmers Coal
Limited

1 Jan., 2000 � 31 Dec., 2001 14 of 1999 25/11/99 80 295

Wesfarmers Coal/Coal Miners�
Union -Short Fixed Term
Employees Agreement

Wesfarmers Coal
Limited

20 July 1999 4 of 1999 20/7/99 79 2274

Wesfarmers Coal/Coal Miners�
Union -Short Fixed Term
Employees Agreement No. 3

Wesfarmers Coal
Limited

1 Nov., 2000 � 3 Mar., 2001 6 of 2000 1/11/00 80 5699

Wesfarmers Coal Limited
(Collieries Staff Association)
Agreement 1999-2001
(Replaces & Cancels Western
Collieries Ltd (Staff) Agreement
1995 No. 6/1995 and Western
Colleries (Staff) Agreement 1997
No. 10/1996)

Wesfarmers Coal
Limited

10 Aug., 1999 - 20 Aug., 2001
No. 1593/2001 (Wesfarmers
Premier Coal Limited ceased to
be party to the Agreement

6 of 1999
�

10/8/99
26/9/01

79
81

2677
2562

Wesfarmers Coal Limited
Enterprise
Agreement � Operations 1998
(Replaces Wesfarmers Coal Limited
Enterprise Agreement � Operations
1996)

Wesfarmers Coal
Limited

21 December 1998 2 of 1998
&
5 of 1998

21/12/98 79 345

Wesfarmers Coal Limited
(Maintenance) Enterprise
Agreement 2001
(Replaces Wesfarmers Coal Limited
Enterprise Agreement �
Maintenance � 1998-2001 No.
4/1998)

Wesfarmers Coal
Limited

14 Jan., 2001 � 10 Jan., 2004 3 of 2001 23/02/01 81 1069

Wesfarmers Coal Limited
(Maintenance) Progress 2000
Agreement

Wesfarmers Coal
Limited

27 Aug., 2000 - until altered,
superseded or cancelled by the
agreement of the two parties

4 of 2001 23/02/01 81 1079
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ReferenceTitle, Industry
or Calling

Area
Governed

Date of
Operation

No. of
Agreement

Date
Delivered Vol. Page

Western Collieries Enterprise
Agreement 1992

Whole of State 14 July 1992 11 of 1992 14/7/92 72 2934

28 Apr., 1996 12 of 1996 16/12/96 78 552
Amended -
Order No. 8/1998 (Interpretation
of Agreement

� 13/7/98 78 3597

Western Collieries Enterprise
Agreement �Maintenance

Whole of State

No. 1346/1998 (S.41(7) � Notice
of Retirement � Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers � Western
Australian Branch)

� 20/8/98 78 3342

Western Collieries Ltd Enterprise
Agreement �Operations

Whole of State 6 May 1996 11 of 1996 16/12/96 78 555
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APPENDIX XIII

RAILWAY CLASSIFICATION BOARD
AWARDS IN FORCE

Editor's Notes: For amendments, references to cancelled or replaced awards prior to Vol. 81, see Appendix XIII, Vol. 80, Part 2.

ReferenceTitle Area Governed Date of Operation No. of
Award

Date
Delivered Vol. Page

12 Feb., 1985 to 12 Feb., 1988 RCB A1/1985 18/2/85 65 606
Amended -
Order No. R.C.B. 1/1985 (Away from Home &
   Meal Allowances, District Allowance)

... 24/4/85 65 692

Order No. RCB 2/1985 (Rates of Pay) ... 13/8/85 65 2104
Order No. RCB 3/1985 (Shift Work Allowance) ... 3/8/85 65 2105
Order No. RCB 4/1985 (Away from Home & Meal
   Allowances)

... 1/11/85 65 2105

Part II, Division 3 (State Wage Decision,
   Minimum Wage)

� 27/11/85 66 4

Order No. RCB5/1985 (Shift Work, Rates of Pay) ... 26/11/85 66 65
Order No. RCB1/1986 (Interpretations, Shift Work
   Allowances, Annual Leave Bonus, Bereavement
   Leave, Away From Home & Meal Allowances,
   Transfer Allowance, Free Passes, Privilege
   Tickets etc, Temporary Clerks, Rates of Pay,
   Railway Construction etc Work)

... 26/2/86 66 603

Order No. RCB2/1986 (Hours of Duty) ... 26/2/86 66 605
Part 2, Division 3 (State Wage Decision, Minimum
   Wage)

� 9/7/86 66 1139

Order No. RCB11/1986 (Away from Home and
   Meal and Allowances, Buffer Allowance)

... 8/12/86 67 75

Order No. RCB2/1987 (Hours of Duty, Overtime,
   Annual Leave, Away From Home and Meal
   Allowances, Payment of Salaries, Schedule B �
   Office Hours - Head and District Offices,
   Schedule - Credit Day Roster Working - Head
  and District Offices)

... 5/3/87 67 567

Order No. RCB1/1987 (Railway Construction Etc.
   Work)

� 15/3/87 67 367

Section 51 (State Wage Decision, Minimum
  Wage)

... 24/4/87 67 435

Order No. RCB3/1987 (Away from Home
  Allowance, District Allowances, Rates of Pay)

... 28/5/87 67 895

Order No. RCB 5/1987 (Shift Work Allowance,
   Salary Tables)

... 21/8/87 67 1600

Order No. RCB 6/1987 (Away from Home and
   Meal Allowance)

... 19/1187 67 2299

Order No. RCB 4/1987 (Second Tier Wage
   Increase - Temporary Clerks, Rates of Pay,
   Railway Construction etc. Work)

... 9/2/88 68 846

Part II, Division 3 (State Wage Decision,
   Minimum Wage)

� 24/3/88 68 949

Order No. RCB 6/1988 (Temporary Clerks, Rates
   of Pay, Railway Construction etc. Work)

... 3/9/88 68 2820

Order NO. RCB 7/1988 (Shift Work Allowances,
   Away from Home & Meal Allowances

... 10/11/88 68 3061

Order No. RCB 8/1988 (Away from Home
   Allowance)

... 10/11/88 68 3061

Order No. RCB 5/1988 (Shift Work Allowance) ... 5/8/88 68 2084
Order No. RCB 3/1988 (Away from Home
   Allowance)

... 8/6/88 68 1477

Order No. RCB 4/1988 (Shift Work Allowances) ... 8/6/88 68 1477
Order No. RCB 9/1988 (District Allowance) ... 16/3/89 69 1126
Order No. RCB 1/1989 (Railway Construction
   Work etc)

� 16/3/89 69 1127

Order No. RCB 2/1989 (Shift Work Allowances) ... 16/3/89 69 1127
RCB 3/1989 (Away From Home & Meal
   Allowances)

... 17/8/89 69 2743

Order No. RCB 4/1989 (R) (General Provisions,
   Conditions of Employment, Leave Provisions,
Allowances, Salaries, Schedules)

... 4/12/89 70 455

Order No. R 1/1989 (Shift Work Allowances, On
   Call Allowance, District Allowance)

... 5/1/90 70 486

Railway
Officers
Award 1985

All officers employed by
the Commission  in
Western Australian
Government Railways
except the
Commissioner,
members of The Senior
Officers Branch of The
Western Australian
Division of The
Australian Transport
Officers' Federation,
Members of The W.A.
Branch of The
Association of Railways
Professional Officers of
Australia members of
The Western Australian
Branch of the
Association of
Professional Engineers,
Australia who are
ineligible to be members
of The W.A Railway
Officers Union

Order No. R 1/1990 (Away from Home & Meal
   Allowances)

... 23/3/90 70 1542

Order No. R 2/1990 (Railway Construction Etc
   Work)

... 23/3/90 70 1543
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ReferenceTitle Area Governed Date of Operation No. of
Award

Date
Delivered Vol. Page

Correction Order No. RCB 4/1989 (R) (Sunday
   Work, Annual Leave, Rates of Pay, Temporary
Clerks, Railway  Construction etc Work, Schedule
   B - Arrangement, Schedule D - Transitional
  Provisions - Broadbanding of Salaries)

... 28/3/90 70 1612

Order No. R3/1990 (R2) (Arrangement,
   Interpretations, Hours of Duty, Reserved
   (Deleted), Part-time Employment, Shift Work
   Allowances, Rates of Pay, Temporary Clerks,
   Railway Construction Work Etc, Schedule B �
   Credit Day Roster Working, Arrangements,
   Schedule D - Transitional Provisions �
   Broadbanding of Salaries)

... 14/6/90 70 2355

Order No. R4/1990 (Away from Home & Meal
   Allowance)

... 2/7/90 70 2805

Correcting Order R3/1990 (R2) (Rates of Pay,
   Schedule D - Transition Provisions �
   Broadbanding of Salaries)

... 16/7/90 70 2949

Order No. R5/1990 (On Call Allowance) ... 3/10/90 70 4095
No. R6/1990 (Away from Home & Meal
   Allowances)

... 3/10/90 70 4095

Order No. R7/1990 (District Allowance) ... 13/11/90 70 4409
Order No. R9/1990 (Arrangement, Interpretations,
   Promotions & Transfer, Advertising and Filling
   of Vacancies)

... 26/2/91 71 727

Order No. RCB9/1986 (District Allowance) ... 26/5/86 71 2137
Order No. RCB6/1986 (Away From Home and
   Meal Allowances, Transfer Allowance)

... 26/5/86 71 2137

Order No. RCB10/1986 (Shift Work Allowances) ... 6/5/86 71 2138
Order No. R1/1991 (Lodging Allowance) ... 23/9/91 71 2588
Order No. R2/1991 (Part-Time Employment
   Transfer Allowance)

... 23/9/91 71 2588

Order No. R3/1991 (District Allowance) ... 23/9/91 71 2591
Order No. RCB4/1991 (Railway Construction
   Work Etc.)

� 21/11/91 71 3274

Order No. 1752/1991 (Section 51 -  State Wage
Decision - State Wage Principles)

... 31/1/92 72 191

Order No. R8/1990 (State Wage Case - June 1991
   Wage Adjustment - Arrangement, State Wage
   Principles, Participation & Workplace Change,
   Fixed Term, Contracts, Rates of Pay, Temporary
   Clerks, Railway Construction Etc Work,
   Schedule D - Traditional Provisions �
   Broadbanding of Salaries)

... 7/1/92 72 349

Order R1/1992 (Shift Work Allowance) ... 6/3/92 72 558
Order No. RCB CR8/1991 (No Variation �
   Introduction  of Change, Schedule E � Staff
   Review Committee)

... 6/3/92 72 628

Order No. R3/1992 (No Variation - Introduction of
   Change)

... 29/5/92 72 1354

Order No. R4/1992 (On-Call Allowance, Away
   From Home and Meal Allowance)

... 16/6/92 72 1709

Order No. R5/1992 (Away From Home and Meal
   Allowance)

... 28/1/93 73 500

Order No. R1/1993 (Long Service Leave) ... 14/5/93 73 1680
Order No. R2/1993 (Payment of Salaries) ... 20/12/93 74 178
Order No. 1457/1993 (Section 51 - State Wage
Decision - State Wage Principles)

... 25/1/94 74 198

Order No. R4/1993 (Away From Home and Meal
   Allowances)

... 1/3/94 74 803

Order No. 985/1994 (Section 51 - State Wage
   Decision - State Wage Principles)

... 30/12/94 75 23

Order No. R1/1994 (Arrangement, Schedule E �
   Ten Week Roster Provisions For Electric Control
   Operators, Schedule F - Three Week Roster
   Provisions For Computer Operators)

... 8/2/95 75 524

Order No. R2/1994 (Away From Home and Meal
   Allowances, Railway Construction Etc. Work)

... 17/3/95 75 1738

Order No. 1164/1995 (Section 51 - State Wage
   Decision - State Wage Principles December
   1994 (Deleted), Statement of Principles - March
   1996)

... 14/3/96 76 911

Order No. R2/1996 (District Allowances) ... 17/6/96 76 2470
Order No R1/1996 (Away from Home and Meal
   Allowances, Railway Construction etc., Work)

... 17/6/96 76 2471
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ReferenceTitle Area Governed Date of Operation No. of
Award
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No. 693(1)/1996 (Variation pursuant to Industrial
   Relations Legislation Amendment and Repeal
   Act, 1995 - Arrangement Resolution of Dispute
   Requirements, Reserved (Deleted))

... 15/7/96 76 2797

Order No. 915/1996 (Section 51 - State Wage
   Decision - State Wage Principles March 1996
   (Deleted), Statement of Principles - August
   1996)

... 7/8/96 76 3368

Order No. R4/1996 (Away From Home and Meal
   Allowances, Railway Construction Etc. Work)

... 29/11/96 76 4996

Order No. 940/1997 (Section 51 - State Wage
   Decision State Wage Principles August 1996
   (Deleted), Statement of Principles � November
   1997)

� 13/11/97 77 3177

Order No R2053/97 (S. 29, 32, 34 Labour
   Relations Legislation Amendment Act 1997 �
   Arrangement, Inspection by General Secretary,
   Deduction of Union Subscriptions, Resolution of
   Disputes Requirements, Appendix-Resolution of
   Disputes Requirements)

... 21/11/97 77 3516

Order No. 2053/1997 - (S.32 Labour Relations
   Amendment Act 1997 - Resolution of Disputes
   Requirements - Appendix - Resolution of
   Disputes Requirement)

... 22/11/97 77 3079

Order No. R3 of 1997 (Away From Home and
   Meal Allowance, Railway Construction Etc
   Work)

... 10/12/97 78 551

Order No. R2 of 1997 (District Allowance) ... 11/12/97 78 551
Order No. R1 of 1998 (S.34-Labour Relations
   Amendment Act 1997 - Inspection of Records
    Requirements - Inspection of Records by
   General Secretary)

... 16/4/98 78 1927

Order No. 757/1998 (Section 51 - State Wage
   Decision Statement of Principles � November
   1997 (Deleted), Statement of Principles � June
   1998)

... 12/6/98 78 2579

Order No. 975/1998 (Section 50 � Location
   Allowance)

� 17/07/98 78 2999

Order No. 609/1999 (Section 51 � State Wage
    Decision � 1A � Statement of Principles June
   1998 (Deleted), Arrangement clause (Varied),
   (1B � Minimum Adult Award Wage or
   Minimum Adult age Clause/provision (Varied)),
   �rates of pay provisions� Varied by arbitrated
   safety net adjustment)

� 6/7/99 79 1847

Order No. R1/1999 (Away From Home and Meal
    Allowances, Railway Construction Etc Work)

� 18/6/99 79 2073

Order No. 654/2000 (Section 51 � State Wage
   Decision - Cancels General Order No. 609/1999,
   IB � Minimum Adult Award Wage or Minimum
   Adult Wage Clause/Provision (Varied), �rates of
   pay provisions� varied by Arbitrated Safety Net
   Adjustment, Previous ASNA Provisions
   incorporated into the Awards be varied)

� 17/7/00 80 3379,
3889

General Order No. 752/2001 (Section 51 � State
Wage Decision � Cancels General Order No.
654/2000, Statement of Principles (replaced),
�rates of pay� varied by Arbitrated Safety Net
Adjustment, Minimum Adult Wage (varied))

� 25/7/01 81 1271,
2278



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

APPENDIX XIV
Organisation of Employees and Organisation of Employers registered

under the Industrial Relations Act, 1979.

As at 30 June, 2002

Organisation of Employees and Employers with names of the Primary Contact and Addresses.

(170)

Reg. No. of Section 71
No. Members Name of Union, Association or Organisation Primary Contact Registered Office Declarations
I.R. Emp- Workers Reference
Act. loyers Vol Page
255 136 ... Association of Independent Schools of Western

Australia, Union of Employers (Inc)
A. Jackson 41 Walters Drive,

Herdsman Business Park,
Osborne Park  6017

260 ... 136 Association of Professional Engineers, Australia
(Western Australian Branch), Organisation of
Employees

I. Johnstone Suite 1,
12-14 Thelma Street,
West Perth  6005

73 2665

263 ... 3,197 Australian Medical Association Incorporated
The Western Australian Branch of the

P. Jennings 14 Stirling Highway,
Nedlands  6009

265 � 912 Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch - The

R. Wells 2/10 Nash Street,
Perth  6000

158 � 4,601 Australian Workers' Union, West Australian Branch,
Industrial Union of Workers � The

T.P. Daly Cnr Wellington & Lord
Streets, Perth  6000

61 631

259 � 11,200 Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western
Australian Branch - The

J. Ferguson 1111 Hay Street,
West Perth  6005

107 21 � Baking Industry Employers' Association of Western
Australia

D. Nissan 26 Drake Street,
Osborne Park  6017

9 ... 109 Boot Trade of Western Australia, Union of Workers,
- The

No Current
Official

110 Charles Street,
Perth  6000

167 ... 175 Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia � The

R.J. Murphy 11/64 Bannister Road,
Canning Vale  6155

53 ... 65 Brick, Tile and Pottery Industrial Union of Australia
(Union of Workers) Western Australian Branch - The
Federated

J.R. Bainbridge 14 Prospect Road,
Armadale  6112

22 959 ... Builders' Association of Western Australia (Union of
Employers) � Master

M.G. McLean 35-37 Havelock Street,
West Perth  6005

194 ... 2 Building Trades Association of Unions of Western
Australia (Association of Workers)

K.N. Reynolds 27 Moore Street,
East Perth  6004

246 ... 13,170 Civil Service Association of Western Australia
Incorporated � The

D.A. Robinson 445 Hay Street,
Perth  6000

73 2931

20 ... 111 Clothing and Allied Trades' Industrial Union of
Workers - The Western Australian

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

2 ... 362 Coal Miners' Industrial Union of Workers of Western
Australia, Collie - The

G.N. Wood c/- Mineworkers
Institute, 75 Throssell
Street, Collie  6225

73
73

231,
1918

252 ... 62 Collieries' Staff Association, Western Australian
Branch - The Australian

C.F. Pullan 45 Deakin Street,
Collie  6225

249 ... 4,032 Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, W.A. Branch

W.E. Game 1st Floor,
401-403 Oxford Street,
Mt Hawthorn  6016

75 2693

248 8 ... Construction Contractors Association of Western
Australian

H.S. McLeod 9/11 Airlie Street,
Claremont  6010

267 � 6,336 Construction, Forestry, Mining, and Energy Union of
Workers � The
(Previously The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of
Australia, Western Australian Branch and The
Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers)

K N Reynolds 27 Moore Street
East Perth WA  6004

16 ... 21 Dental Technicians' and Employees' Union of
Workers � W.A.

D.P. Hill 8 Coolgardie Terrace,
East Perth  6004

244 ... 3,503 Disabled Workers' Union of Western Australia - The G. Cassidy 82 Beaufort Street,
Perth  6000

226 425 ... Electrical Contractors' Association of Western
Australia (Union of Employers) - The

R.J. Hale 22 Prowse Street,
West Perth  6005

137 ... 114 Electrical Trades Union of Workers of Australia
(Western Australian Goldfields Sub-Branch),
Kalgoorlie

No Current
Official

Suite 102,
82 Beaufort Street,
Perth  6000

233 ... 892 Firefighters Union of Western Australia - United A. Drewett 63 Railway Parade,
Mt. Lawley  6050

73 2341

219 ... 586 Food Preservers' Union of Western Australia,
Union of Workers � The

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000
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164 18 ... Footwear Repairers' Association of W.A. (Union of

Employers) � The
R.K. Cann Suite 18, 2nd Floor,

25 Walters Drive,
Osborne Park  6017

262 ... 922 Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. � The

T.P. Daly Wellington Fair,
Cnr Wellington  & Lord
Sts, Perth  6000

183 ... 26 Gold and Nickel Mines Supervisors Association
Industrial Union of Workers - The Western Australian

No Current
Official

18 Sturt Pea Crescent,
Kambalda West  6444

195 ... 137 Grain Handling Salaried Officers Association (Union
of Workers) - Western Australian

K. Hipfner Room G07,
22 Delhi Street,
West Perth  6005

165 48 ... Hairdressers' Association of Western Australia
Industrial Union of Employers - Master

G. Ridolfo PO Box 95,
Kwinana  6167

131 276 ... Hairdressers' Industrial Union of Employers of W.A.
- The Master Ladies'

L.J. Marshall 11th Floor,
International House,
26 St George�s Terrace,
Perth  6000

42 ... 115 Hairdressers' and Wigmakers' Employees' Union of
Workers - The West Australian

J.W. Bullock 5th  Floor,
25 Barrack Street,
Perth  6000

189 ... 3,087 Hospital Salaried Officers Association of Western
Australia (Union of Workers)

D.P. Hill 8 Coolgardie Terrace,
East Perth  6004

238 524 ... Hotels and Hospitality Association Incorporated
(Union of Employers) - Western Australian

B. Woods 438 Vincent Street,
Leederville  6007

198 ... 2,904 Independent Schools Salaried Officers' Association of
Western Australia, Industrial Union of Workers - The

T.I. Howe 143 Edward Street,
Perth 6000

209 ... 379 Institute of Marine and Power Engineers, Western
Australian Union of Workers � Australian

R. McDonald 28 Mouat Street,
Fremantle  6160

230 ... 126 Licensed Car Salesmen's Association, Union of
Workers of Western Australia

No Current
Official

9-11 Brewer Street,
East Perth  6004

266 ... 17,672 Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - The Australian

D. Kelly 61 Thomas Street,
Subiaco  6008

76 1699

173 202 ... Meat and Allied Trades Federation of Australia
(Western Australian Division) Union of Employers

M.J. Darcy 4/170 Burswood Road,
Victoria Park  610

23 ... 1,548 Meat Industry Employees' Union, Industrial Union
of Workers, Perth - West Australian Branch,
Australasian

D. Hopperton 1st Floor,
Unity House,
79 Stirling Street,
Perth  6000

61 631

264 ... 2,100 Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees) � The
(MEAAWA)

M. Saxon 123 Claisebrook Road,
East Perth  6004

135 ... 638 Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers

R.W. Ashmore 28 Mouat Street,
Fremantle  6160

59 47 ... Metal Industries Association (Industrial Union of
Employers) of W.A.

No Current
Official

190 Hay Street,
East Perth  6004

93 125 ... Milk Vendors Union of Employers � Amalgamated C.N. Constatine 50 Collis Road
Wattleup  6166

39 ... 198 Millers and Mill Employees' Union of Workers of
Western Australia - The Federated

No Current
Official

110 Charles Street,
Perth  6000

237 ... 9 Mining Unions Association of Employees of Western
Australia (Iron Ore Industry) � The

D. Bartlam PO Box 6289,
East Perth  6004

87 ... 1,684 Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch - Australian

P. Burlinson 102 East Parade,
East Perth  6004

65 1097

79 ... 2,267 Municipal, Road Boards, Parks and Racecourse
Employees' Union of Workers - Western
Australian

A.F. Bennett 112 Charles Street,
West Perth 6005

241 ... 274 Murdoch University Academic Staff Association D. Holloway Murdoch University,
South Street,
Murdoch  6150

63 ... 332 Nurses' Association (Union of Workers) � West
Australian Psychiatric

L.K. MacLeod Suite 3, Labor Centre,
82 Beaufort Street,
Perth  6000

133 ... 7,540 Nursing Federation Industrial Union of Workers
Perth - The Australian

M.A. Olsen 260 Pier Street,
Perth  6000

60 1057

89 137 ... Painters, Decorators and Signwriters Association of
Western Australia (Industrial Union of Employers)
The Master

S.I. Henry 106 Caledonian Avenue,
Maylands  6051

17 23 ... Plasterers' Association of Western Australia Union
of Employers - Master

K.J. Spalding 67 Hubert Street,
Victoria Park  6100
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10 ... 1,257 Plumbers and Gasfitters Employees' Union of

Australia, West Australian Branch, Industrial
Union of Workers - The

M. Mitchell 401-403 Oxford Street,
Mt Hawthorn  6016

76 4149

200 319 ... Plumbers' and Mechanical Services Association of
Western Australia (Union of Employers) - The Master

S.I. Henry 106 Caledonian Avenue,
Maylands  6051

110 ... 4,692 Police Union of Workers - Western Australian K.J. See 639 Murray Street,
West Perth  6005

100 143 ... Printing and Allied Trades Employers' Association
of Western Australia (Union of Employers) - The

P. Nieuwhof 111-113 Burswood Road,
Victoria Park  6100

129 ... 1,406 Prison Officers' Union of Workers � Western
Australian

S.J. Smith 63 Railway Parade,
Mt Lawley  6050

239 ... 199 Railways Officers' Union - West Australian W. De Prazer Kenafick House,
102 East Parade,
East Perth  6004

254 ... 137 Real Estate Salespersons Association of Western
Australia (Inc)

D. Taylor 215 Hay Street,
Subiaco  6008

207 ... 40 Salaried Pharmacists' Association Western Australian
Union of Workers

D.P. Hill 8 Coolgardie Terrace,
Perth  6000

176 ... 32 Sales Representatives' and Commercial Travellers'
Guild of W.A., Industrial Union of Workers

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

215 ... 650 Seamen's Union of Australia, West Australia Branch W.J. Pritchard 2nd Floor,
2/4 Kwong Alley,
North Fremantle  6159

67 482

60 ... 23,569 Shop, Distributive and Allied Employees' Association
of Western Australia - The

J.W. Bullock 5th Floor,
25 Barrack Street,
Perth  6000

240 ... 11,807 State School Teachers Union of W.A. Incorporated
- The

D.A. Kelly 150-152 Adelaide,
Terrace, East Perth  6004

35 4 ... Steamship Owners' Association Industrial Union of
Employers (Fremantle) - The Western Australian
Branch of the Commonwealth

A.J. Chapple 1a Pakenham Street,
Fremantle  6160

218 ... 14 Stevedoring Supervisors of Western Australia
(Union of Workers) - The Society of

D.E. Williams 87 Coogee Road,
Ardross  6153

96 ... 154 Transport Trust Officers' Union of Workers, Perth
- The Metropolitan (Perth) Passenger

No Current
Official

Suite 5, Labour Centre,
82 Beaufort Street,
Perth  6000

114 ... 13,078 Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch

J.L. McGiveron Suite 302, 3rd Floor,
82 Beaufort Street,
Perth  6000

61 1501

242 ... 851 Union of Australian College Academics, Western
Australian Branch, Industrial Union of Workers

S. Errington Curtin University,
GPO Box U1987,
Perth  6845

243 ... 398 University of Western Australia Academic Staff
Association

Dr. S.M. Bunt W2 Winthrop Tower,
University of
Western Australia,
Nedlands  6907
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