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INDUSTRIAL APPEAL COURT—Appeals against decision
of Commission in Court Session—

2002 WAIRC 05187
EDITOR�S NOTE: Reasons for Decision in IAC 3 & 4 of 2001 was published in March WAIG,

Vol. 82, Part 1, Subpart 3 at Page 405.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES CHAMBER OF COMMERCE & INDUSTRY OF WESTERN AUSTRALIA (INC), APPELLANT

v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE SCOTT (PRESIDING JUDGE)
JUSTICE PARKER
JUSTICE McKECHNIE

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO/S. IAC 3 OF 2001
CITATION NO. 2002 WAIRC 05187
_________________________________________________________________________________________________________

Result Appeal allowed
Representation
Appellant
Mr GR Blyth (Agent)
Respondent
Mr DH Schapper (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr GR Blyth (Agent) for the Appellant and Mr DH Schapper (of Counsel) for the Respondent, THE COURT
HEREBY ORDERS THAT�

1. The Appeal be allowed;
2. The decision of the Commission in Court Session in matter no. 975 of 2000, dated 30 April 2001, be set aside;

and
3. That application no. 975 of 2000 is dismissed.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

____________________
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2002 WAIRC 05189
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES AIRLITE CLEANING PTY LTD AND OTHERS, APPELLANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM JUSTICE SCOTT
JUSTICE PARKER
JUSTICE McKECHINE

DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO/S. IAC 4 OF 2001
CITATION NO. 2002 WAIRC 05189
_________________________________________________________________________________________________________
Result Appeal allowed
Representation
Appellant Mr RL LeMiere (of Queens Counsel)
Respondent Mr DH Schapper (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr RL LeMiere (of Queens Counsel) for the Appellant and Mr DH Schapper (of Counsel) for the Respondent,
THE COURT HEREBY ORDERS THAT�

1. The Appeal be allowed;
2. The decision of the Commission in Court Session in matter no. 975 of 2000, dated 30 April 2001, be set aside; and
3. That application no. 975 of 2000 is dismissed.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

INDUSTRIAL APPEAL COURT—Appeals against decision
of Full Bench—

2002 WAIRC 05033
EDITOR�S NOTE: Reasons for Decision in IAC 9 of 2001 was published in February WAIG,

Vol. 82, Part 1, Subpart 2 at Page 207.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES COMMISSIONER OF POLICE, APPELLANT

v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM JUSTICE ANDERSON (PRESIDING JUDGE)
JUSTICE SCOTT
JUSTICE McKECHNIE

DELIVERED FRIDAY, 1 FEBRUARY 2002
FILE NO/S. IAC 9 OF 2001
CITATION NO. 2002 WAIRC 05033
_________________________________________________________________________________________________________
Result Dismissed
Representation
Appellant Mr D J Matthews (of Counsel)
Respondent Ms M M in de Braekt and Mr M Amati
_________________________________________________________________________________________________________

Order
HAVING heard Mr D J Matthews (of Counsel) for the Appellant and Ms M M in de Braekt and Mr M Amati on behalf of the
Respondent, THE COURT HEREBY ORDERS THAT�

The Appeal be dismissed.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of Courts.
____________________
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2002 WAIRC 05031
EDITOR�S NOTE: Reasons for Decision in IAC 5 of 2001 was published in February WAIG,

Vol. 82, Part 1, Subpart 2 at Page 210.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES Q-VIS LIMITED (ACN 009 234 173), APPELLANT

v.
SIMON DOIG GORDON, RESPONDENT

CORAM JUSTICE ANDERSON (PRESIDING JUDGE)
JUSTICE SCOTT
JUSTICE McKECHNIE

DELIVERED FRIDAY, 1 FEBRUARY 2002
FILE NO/S. IAC 5 OF 2001
CITATION NO. 2002 WAIRC 05031
_________________________________________________________________________________________________________
Result Dismissed
Representation
Appellant Mr P G Clifford and Mr T M Retallack (both of Counsel)
Respondent Mr R L Le Miere (of Queens Counsel) and Mr D G Berg (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr P G Clifford and Mr T M Tetallack (both of Counsel) for the Appellant and Mr R L Le Miere (of Queens
Counsel) and Mr D G Berg (of Counsel) on behalf of the Respondent, THE COURT HEREBY ORDERS THAT�

The Appeal be dismissed.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of Court.

FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 05058

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES OCEANFAST PTY LTD, APPELLANT

v.
VALERIE MARGARET VILJOEN, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO/S. FBA 2 OF 2002
CITATION NO. 2002 WAIRC 05058
_________________________________________________________________________________________________________

Decision Appeal discontinued.
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 7th day of January 2002,
and having been served upon the respondent on the 18th day of January 2002, and a Declaration of Service having
been filed in the Registry of the Commission on the 22nd day of January 2002, and Counsel for the abovenamed
appellant, on the 5th day of March 2002, having filed a Notice of Discontinuance in the Registry of the Commission,
and Counsel for the abovenamed respondent having advised the Registry that the respondent consented to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the
appeal constituted special circumstances so as to exempt the parties and each of them from further compliance with
Regulation 29 of the Industrial Relations Commission Regulations 1985, and having so exempted them, and the
parties having deemed to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 20th day of March 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal
No FBA 2 of 2002 to be discontinued.

(2) THAT the Full Bench refrain and the Full Bench does hereby refrain
from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
____________________
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2002 WAIRC 05059
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VALERIE VILJOEN, APPELLANT
v.
OCEANFAST PTY LTD, RESPONDENT

CORAM FULL BENCH]
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO/S. FBA 62 OF 2001
CITATION NO. 2002 WAIRC 05059
_________________________________________________________________________________________________________

Decision Appeal discontinued
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 28th day of December 2001, and having
been served upon the respondent on the 28th day of December 2001, and a Declaration of Service having been filed in the Registry
of the Commission on the 7th day of January 2002, and Counsel for the abovenamed appellant, on the 22nd day of February 2002,
having filed a Notice of Discontinuance in the Registry of the Commission, and Counsel for the abovenamed respondent, having
advised the Registry that the respondent consented to the appeal being discontinued by the appellant, and the Full Bench having
decided that the consent to the discontinuance of the appeal constituted special circumstances so as to exempt the parties and each
of them from further compliance with Regulation 29 of the Industrial Relations Commission Regulations 1985, and having so
exempted them, and the parties having deemed to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979,
(as amended), it is this day, the 20th day of March 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 62 of 2001 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Procedural Directions and Orders—
2002 WAIRC 05153

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MERCHANT SERVICE GUILD OF AUSTRALIA, WESTERN AUSTRALIAN BRANCH, UNION

OF WORKERS
AND
THE SOCIETY OF STEVEDORING SUPERVISORS OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANTS

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER S WOOD

DELIVERED THURSDAY, 4 APRIL 2002
FILE NO/S. FBM 4 OF 2001
CITATION NO. 2002 WAIRC 05153
_________________________________________________________________________________________________________

Result Order as follows
Representation
Applicant Mr B George
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 4th day of April 2002, and having heard Mr B George, on
behalf of the applicants, and the applicants having consented to waive the requirements of s.35 of the Industrial Relations Act
1979 (as amended), it is this day, the 4th day of April 2002 ordered as follows�

(1) THAT leave be and is hereby granted for Mr B George
to file a warrant to appear as agent, in this matter,
within seven days of the date of this order.
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(2) THAT the applicants do file within fourteen days of the
date hereof a statutory declaration or affidavit by way of
proof of matters required to be proved by the applicants.

(3) THAT written submissions and the said statutory declaration or affidavit in
triplicate be filed within 14 days of the date of this order.

(4) THAT this matter be adjourned until a future date,
which will be fixed by the Full Bench.

By the Full Bench
 (Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—Ceremonial Addresses—
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a
report of a judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
SPECIAL SITTING OF THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL

RELATIONS COMMISSION TO WELCOME COMMISSIONER J. HARRISON

TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THE 19TH DAY OF MARCH 2002

BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER J. HARRISON
COMMISSIONER J.F. GREGOR
COMMISSIONER A.R. BEECH
COMMISSIONER P.E. SCOTT
COMMISSIONER S.J. KENNER
COMMISSIONER J.H. SMITH
COMMISSIONER S. WOOD
THE HONOURABLE MINISTER MR J. KOBELKE
MR B. WILLIAMS represented the CCIWA.
MS S. MAYMAN and MR D. ROBINSON represented Unions WA (TLC).
MR T. CACCAMO represented the AMMA.

Welcome
PRESIDENT:  This is a special sitting of the Full Bench of the Commission to welcome to the Commission Commissioner Jennifer
Lee Harrison who was sworn in as a member of the Commission on the 5th day of March 2002.  I recognise and welcome
especially her husband Tony Murphy, her son Tom Murphy and her son - - and her mother Jean Harrison.
I welcome and acknowledge the presence at the bar table of the Minister for Consumer and Employment Protection, the
Honourable John Kobelke MLA;  Mr Bruce Williams representing the Chamber of Commerce and Industry;  Ms Stephanie
Mayman and Mr David Robinson representing Unions WA, and Mr Tony Caccamo representing Australian Mines and Metals.
I welcome everyone else here and thank you for your attendance.
This is an occasion when it is customary and, indeed, a good thing for people to say nice things about a member of the Commission.
The only other normally recorded occasion on which that occurs, in my limited experience, is when the member retires, so I invite
Commissioner Harrison to savour the occasion for that reason alone, if not for any other reason.
She was born in Merredin in this state on the 13th of May 1953 and is now 48 years old.  After primary school she attended
Applecross High School.  She graduated from Pensbury High School in Philadelphia, Pennsylvania, in the United States of America
in 1970, having attended that school as an exchange student.
She then completed a Bachelor of Arts degree with a history and politics major, graduating from the University of Western
Australia in 1974.  She obtained her Diploma in Education from that university in 1978 and subsequently the Teachers Higher
Certificate in 1985.  In 1994 she graduated from the University of Western of Australia as a Master of Industrial Relations.
From 1975 to 1977 she was a community liaison officer with the Health Insurance Commission, liaising with and servicing health
professionals, hospitals, doctors, and community groups on behalf of that commission.
From 1979 to 1984 she taught history, politics, social studies and English at Wanneroo Senior High School involving herself as
well in curriculum development and the presentation of professional papers and participating in various workshops.
From 1985 to 1987 she lectured in history, politics and social science, being the lecturer in charge of TEE history and politics at
Canning Senior College where she was also a student adviser and involved herself in various committees, conferences and projects.
She then changed the course of her career and from 1987 to 1990 was a training and industrial officer with the State School
Teachers Union of WA.  She has also variously, amongst other roles, been a trainer in negotiation at the Women in Education
Conference session in 1993 and a tutor from 1990 to 93 in the industrial relations department at UWA, and at Edith Cowan
University.
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From 1990 to 1994 she was a part-time industrial officer and trainer with the Operative Painters and Decorators Union, the Builders
Labourers Federation, and the Plumbers and Gasfitters Employees Union, and others.
From 1994 to 2001 she was a full-time industrial officer with the West Australian Builders Labourers Painters and Plasterers Union
of Workers and the Construction, Mining and Timberworkers Union, both state registered organisations and now amalgamated as
the CFMEUW, as well as a federal organisation called the CMETU. Those last two comments of mine not only form part of the
biographical outline of the Commissioner, but are also directed to demonstrating that I recall names and letters.
She has also been a convenor and member of a significant number of UNIONSWA committees, and other bodies.  The
Commissioner is, and has been, a member of a large number of professional organisations and has published too, in co-authorship,
a number of professional texts and other publications when she was a teacher.
She has found time to belong to organisations including the Australian Society for the Study of Labour History, the History
Teachers Association, the Australian Women in Education Coalition and the Politics Teachers Association.  She is a person of
obvious academic achievement with wide teaching and community experience.  She has been very active in industrial relations
affairs and other community affairs, not the least in womens professional and community organisations.  She is also a person who
has wide and extensive experience in the affairs of active industrial organisations of employees, both federally and in this state.
She is an experienced industrial relations practitioner, a competent negotiator and advocate who has frequently appeared in this
Commission including before the Full Bench where she has demonstrated thoroughness as well as courtesy.  She is also a person
much devoted to her family and one who has contributed a great deal in time to her profession and the community, demonstrating
obvious energy and enterprise.  Those attributes and achievements she now brings to this Commission and we therefore take a great
deal of pleasure in welcoming her here today.  The Minister?
MR KOBELKE:  Your Honour Mr President, Chief Commissioner, Commissioners, I am pleased to participate in these
proceedings to welcome Commissioner Harrison as a member of the West Australian Industrial Relations Commission.
The government use the Commission as pivotal to the success of industrial relations in this state.  The Commission is ascribed a
significant role in the regulation of industrial matters and in the resolution of disputes.  This role is to be further enhanced under the
new laws currently before the parliament.  Indeed, the Commission can be regarded as the centrepiece of our industrial relations
system.  With this in mind the important role played by each individual Commissioner cannot be overlooked.  Commissioners are
carefully chosen and each must possess specialist knowledge and skills and astuteness of mind, and that ever important quality, a
sense of what is fair and just.
As already indicated by the President, Commissioner Harrison has an impressive record of achievement, both in the areas of
academic study and lecturing and tutoring, and also involvement with unions and the union movement.  I am most confident that
Commissioner Harrison, with her impressive background with the union movement will continue to contribute to industrial
relations in Western Australia in her new position as a Commissioner of the West Australian Industrial Relations Commission.
I congratulate Commissioner Harrison on her appointment and wish her well with all the proceedings which she participates at the
Commission.  Thank you.
PRESIDENT:  Thank you, Minister.  Mr Williams?
MR WILLIAMS:  Thank you.  Your Honour, and Chief Commissioner, Commissioners, the Honourable Minister, ladies and
gentlemen, I have pleasure this morning on behalf of the Chamber of Commerce and Industry and its members to welcome
Commissioner Harrison to the Commission and I would be less than truthful if I wasn't to admit that on the public announcement of
the Commissioner's appointment there were not a few raised eyebrows within the halls of CCI.  However, in fairness, and to be
polite, Commissioner, from my experience within the halls of CCI, upon the announcement publicly of any new Commissioner to
any of the tribunals, those same eyebrows tend to go up.  Rest assured, Commissioner, we will not pre-judge you on your
background, but as we would with any Commissioner from any background, judge you rather on your future actions and future
performance.
Commissioner, there are many roles I'm sure you'd appreciate in your new position, roles of conciliator, facilitator, adjudicator and
enforcer, to name a few.  I think it's rare to find a single person who excels in all of those roles at the same time, however, certainly
our experience is all Commissioners at some stage develop clear expertise in one or more of those roles and it will become clear to
us in due course which of those becomes your preference and your strength.
It's fair to say, I think, that you come to the Commission at a time of considerable potential change;  change which is, I think, nicely
captured in an ancient Chinese curse, which is to say to one's enemies, "May you live in interesting times."
Now, I think from CCI's perspectives, we are living in interesting times in terms of industrial relations in Western Australia.  We - -
if you like, at the moment can point to the Royal Commission into the building industry in this direction down the St Georges
Terrace whilst at the same time we have the parliament down the other end of St Georges Terrace debating the labour relations
reform bill.
I think from CCI and employers' perspectives generally, we prefer to live in less interesting times than we might be at the moment,
but that is our curse and we will live with that.  Certainly I think the opportunity we have here is for us to look forward to a brighter
future for all employers and employees alike.  I think that is our shared and common goal.
When one looks back on my predecessors, and bearing in mind this is the first opportunity I've personally had to welcome a
Commissioner to this tribunal, one thing I think is in common with many of the presentations going back over some decades now,
and that is, it would seem persons from my organisation in this role are, I think, faced with a deliciously tempting opportunity to
give the Commission gratuitous advice, and sometimes one likes to think that one's different from one's colleagues, but at the end of
the day I am also equally subject to temptation and so I've succumbed.  But the advice, I think, I hope you will find positive.
For what it's worth I'm sure, Commissioner, in your future deliberations you will have moments of difficulty in terms of grappling
with what I think anybody will find is difficult decisions to make, and quite naturally I think there are a range of opportunities when
one looks for guidance in terms of principles on which to move forward and make those decisions.
I'd make a relatively simple suggestion, and that is, rather than looking to heavy historical works or the writings of long past
judicial figures, I think the guidance contained by the earlier drafters of the current legislation, and I think I'm pleased to say it's
retained in the proposed amendments that are currently before the parliament, there is sound guidance in section 26(1)(a) of the Act.
And I think that's the much maligned concept of the application of equity, good conscience and the substantial merits of the case.
I'd sadly say that from time to time those words have been used inappropriately to perhaps cloak questionable decisions with
legitimacy, but at the end of the day I think if we all dwell upon the essential elements of those words, they provide sound direction
to anybody grappling with the difficult decisions that I'm sure you will in the future.  So therein ends the gratuitous advice.
Commissioner Harrison, on behalf of CCI and its members we welcome you and look forward to your future in this role.  Thank
you.
PRESIDENT:  Ms Mayman?
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MS MAYMAN:  The Honourable Minister, Mr President and members of the Commission and Chief Commissioner, it gives me
great pleasure today, and indeed pride, to represent Unions WA and affiliated unions in Western Australia in welcoming you,
Commissioner Harrison.
Commissioner Harrison brings to this Commission significant qualities from her knowledge, academic experience and, of course,
practical experience across a range of unions which have already been alluded to today.  And that knowledge and experience in
terms of her union application spans some 15 years.
When it comes to dispute resolution and advocacy, Commissioner Harrison is forthright and clear in her articulation of ideas and
concepts.  Through her extensive dealings with employers and employees she is able to ascertain the essence of a dispute through
the analysis of all its component parts, and through that analysis bring a matter to resolution.  Such experience is in Unions' WA
view, fundamental to the role of conciliator and arbitrator in allowing important and sensitive industrial relations matters to be dealt
with in a way that has benefits to employers, to employees, their unions, and also to the community and the state as a whole.
Among Commissioner Harrison's many attributes includes the manner in which she relates to employees, appreciating not only the
impact a decision may have on them, but at the same time demonstrating compassion and at appropriate times, humour.  Testament
to this has been the many employees in a male dominated industry who, on learning of Commissioner Harrison's resignation from
the union movement, took the opportunity to offer personal thanks for her contribution to the unions.
With this appointment also we welcome the increase in the gender balance of Commissioners.  Significantly Commissioner
Harrison has played a major role in encouraging women to become active participants in unions over many years, in industry
which, until recent time, has been dominated principally by men.
Commissioner Harrison's appointment also commences the process of redress in terms of appointments to this Commission.  It
saddens me to have to acknowledge that it is 14 years since the union movement stood here and welcomed one of their own.
However, we trust that the process of redress will continue, ensuring that the balance required - - that the balance as required is the
role of the Commission is being strengthened in our community.
There will always be a need, in our view, for a countervailing force to deal with the imbalance or the inequality of bargaining power
inherent in the bargaining relationship.  And with respect to recreating collective labour law, I do not believe that we will ever
achieve a framework of laws by clinging to the past with the hope of an eventual revival of conciliation and arbitration as it was in
the 1960s and 70s.
Indeed, we do have complex changes to the industrial relations system currently being debated in the parliament.  Commissioner
Harrison has played a key role through her representation on our execute in the formulation of our response to those laws,
experience that I believe will be vital in the coming months.
Commissioner Harrison, you come to this Commission at a time when the role of trade unions is being reformed.  Our ability to
reinvent ourselves while preserving our original mandate to provide balance in that unequal relationship between employer and
employee remains, however, what is different is the need for new forms of solidarity between community groups at the local,
national, and international level.  These alliances are crucial for the future of working collectively within the global domain.
You've been part of this change and importantly, you bring with you this experience to the Commission.
The Commission, of course, has a critical role in the West Australian community.  Of that there can be no doubt.  It is important
therefore that the Commission has the confidence and respect of the community.  You bring, Commissioner, Harrison, such
confidence and respect, not just from your commitment to workplace issues, but also from your active involvement in community
groups including human rights organisations involved in East Timor.
On behalf of Unions WA and all affiliated unions in Western Australia, can I congratulate you on your appointment and wish you
well in carrying out the important office at Commissioner.  At one level we are very sad to have lost such a vital participant and a
friend from the movement, however, at another level we share pleasure in what can only be a positive contribution to the role of
conciliation and arbitration through this Commission.
I can't let the opportunity go by without combining the process of welcome together with a farewell of solidarity from all your
friends and fellow unionists, and can I refer you to the provisions of section 26 and say we look forward to your consideration of
matters in accordance with equity, good conscience and the substantial merits.
PRESIDENT:  Thank you, Ms Mayman.  Mr Caccamo?
MR CACCAMO:  Thank you.  Mr President, Chief Commissioners, members of the Bench, members of the Commission, firstly let
me thank - - my thanks for the invitation to these proceedings.  Commissioner Harrison, the Australian Mines and  Metals
Association welcome you to this Commission, an institution we are sure you are very familiar with.
You bring to this Commission extensive skills and experience, as we've heard this morning, and values you have gained over a
number of years in various roles, including roles of the union movement.  These will result, as is the case with other
Commissioners, in you applying your own individual principles and values to matters before you.  The announcement of your
appointment was seen by some commentators as a decision to add balance.
Over time, however, individual Commissioners have demonstrated that they act as individuals in that they bring their individual
value system in making decisions regardless of the organisation that they have come from, and of course that's within the legislative
framework that allows them to do that.  Your experience and value system will undoubtedly influence the manner in which you
exercise the wide discretion the Act provides you, and I am sure that during your time as a Commissioner you will hear numerous
submissions seeking to restrict that discretion or direct that discretion in the manner in which you make your decisions.
You join the Commission at a time when you are likely to be operating, and? some sooner or later - and some would prefer it to be
later - with a new different legislative framework that provides the potential for the Commission to become more involved and
exert greater influence in workplace relations in this state.
You, together with members of this Commission and parties in this state will face major challenges in implementing and
administering the new legislative framework.  The manner in which this is done will determine to a lesser or greater extent the
workability and effectiveness of that framework and the role of this Commission.
The Australian Mines and Metals Association would like to take this opportunity to wish you well in that endeavour and
congratulates you on your appointment.
PRESIDENT:  Thank you, Mr Caccamo.  The Commissioner?
HARRISON C:  Thank you, Mr President.  Minister Kobelke, Mr President, Commissioners, friends, I hope to be brief in my
response.  I appreciate your welcome and introduction, Mr President, and I would particularly like to acknowledge the support
which you have given me and the support I have had from the Chief Commissioner and all of the other Commissioners sitting up
here with me since I've been here for the last 2 weeks.
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Everyone's gone out of their way, notwithstanding their busy schedules, to ensure that I've had a smooth introduction and start to
my new position and I look forward to working with you all in this challenging, and I hope, rewarding, jurisdiction.
I also must acknowledge the Commission staff who have been unstinting in their support that they have offered to me, and also to
my chambers since my arrival.  Thank you very much for the comments and best wishes that have been given to me today by
Minister Kobelke, the CCI, Mines and Metals, and also the Unions WA.  I hope that the advice and comments are certainly - - and
the expectations are those that I can live up to.
The industrial relations landscape is an ever changing one, and at this particular point in time the foreshadowed legislative changes
will bring even greater expectations and challenges on the Commission.  My personal challenge will be to fairly and justly meet the
ongoing demands of my role as Commissioner as well as meeting the new requires embodied in the proposed legislation and I will
be working hard to fulfil those expectations.
I have come to this position as a result of my involvement with workers and the trade union movement in WA.  It has indeed been a
great honour for me to have worked in the trade union movement for over 15 years.  I would like to acknowledge my union
colleagues whom I have worked with throughout those years, many of whom are here today, and thank them for the privilege of
working with such a dedicated, hardworking, and committed group of people.
In particular I want to acknowledge the presence of three of my former colleagues, current CFMEU secretary Kevin Reynolds,
former secretary of the OPDU, Fred Smith, and former president of the SSTU, Geoff Bateman.  All three offered me the
opportunity to work in the trade union movement which has led me to being here today.  Just as importantly, I want to recognise
Stephanie Mayman and Helen Creed who unfortunately is not here today.  Both trade union leaders in their own right, but also
women who were great sources of inspiration and support for me whilst I was part of the trade union movement.
I have always had enormous unqualified support and encouragement from my family, close friends and relatives throughout my
working life and I'm really pleased that they are here today with me on this significant occasion.  I particularly want to mention my
mother Jean, who has been my rock;  my cherished son Tom, and my husband Tony who has stood by me no matter which
direction my life has taken.
In conclusion, I would like to say that since arriving at the Commission I've been encouraged to enjoy my new role and I can assure
you I will be making every effort to do so.  Thank you.
PRESIDENT:  Well, that completes the proceedings this morning, and the Full Bench will now adjourn.

COMMISSION IN COURT SESSION—Matters dealt with—
2002 WAIRC 04778

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
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Result Application for a new award granted
Representation
Applicant Mr J Welch and with him Mr D Kelly
Respondent Mr G Blyth (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 THE COMMISSION IN COURT SESSION: The application before the Commission is to issue a first award to be known as

the Burswood Catering and Entertainment Pty Ltd Employees Award 2001. Burswood Catering and Entertainment Pty Ltd
(BCE) opposes the issuance of the award.

2 The application by the Union is for the making of an award governing employees employed by BCE at the new facilities
developed at the Burswood Island Resort. The award sought is similar in terms to the agreement registered by the Commission
on 24 August 2001 in AG 169 of 2001 between the Australian Liquor, Hospitality and Miscellaneous Workers� Union,
Western Australian Branch and Burswood Resort (Management) Ltd and known as the Burswood International Resort Casino
Employees� Industrial Agreement 2001 (the 2001 agreement). Exhibit R4 outlines on behalf of BCE the differences between
the award sought and the 2001 agreement. In essence the differences are increases in allowances which the Union does not
pursue and says was an error, some word changing for the purposes of the instrument being an award rather than an agreement,
and the addition of two clauses to include journey cover (which the Union says they pursue on equity grounds as employees
covered by Australian Workplace Agreements (AWA�s) have such cover) and the inclusion of a significant change clause
(which the Union says is necessary to avoid future industrial disputation).
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History of award and agreement coverage at the resort
3 The corporate structure of Burswood Limited is shown in exhibit R1 attachment KND1. The company is shown as being part

of the Burswood group of companies and 100% owned by that group. BCE is a wholly owned subsidiary of Burswood
Limited. Burswood Limited, through the Burswood group of companies, owns and operates the Burswood International Resort
Casino complex (the Resort). BCE was registered on 20 September 2001. The companies have the same directors and all staff
are responsible to the same Chief Executive Officer, Mr Schaap. Prior to that date the employees of the Resort were, generally,
employed by two other companies. Burswood Hotel Pty Ltd (BHPL), a wholly owned subsidiary of Burswood Limited, which
operates the Burswood Hotel and generally employs the hotel staff and persons employed at the Atrium, Windows and the
Garden Terrace Restaurants. In addition, for at least the last 2½ years, BHPL has employed staff who have worked in the
Convention Centre, Paddy Hannan�s Bar and the Dome. The Union says that all employees were originally employed under
the Burswood Island Resort Employees Award No. A 23 of 1985 and No. A25 of 1985 (the 1985 resort award) but shortly after
the resort was built the hotel was sold to an unrelated company. Consequently, the hotel came under different ownership and
the employees then came under the Hotel and Tavern Workers� Award 1978 No. R31/1977 (the HTW award). Later the hotel
was purchased by BHPL and the hotel employees remained covered by the HTW award.

4 Burswood Resort (Management) Ltd (BRML) employed those employees physically located in areas outside the hotel but
within the Resort. Aside from management employees, their terms and conditions of employment have been either the
2001 agreement or its predecessors, AWA�s registered under the Workplace Relations Act (Cth) or State workplace agreements
registered pursuant to the Workplace Agreements Act 1993 (WA). The 2001 agreement, and its predecessors, have expressly
over-ridden the otherwise applicable award, the 1985 Resort Award. In addition, sundry other staff who are not relevant to this
application may also have been employed under the terms and conditions of other awards such as clerical awards, the
Burswood Island Resort (Maintenance Employees�) Award No. A 22 of 1986, the Burswood Resort Casino (Theatrical
Employees) Award No. A 10 of 1991 and the Transport Workers� (Burswood Island Resort) Award 1987.

5 The Commission was advised that historically (since the Hotel was purchased by BHPL) employees who are employed within
the footprint of the Hotel�s liquor licence have generally been employed by BHPL. The unchallenged evidence of Ms Drimatis
is that employees covered under the HTW award are covered by the footprint of the Hotel liquor licence and work within the
hotel, the convention centre, the Dome and Paddy Hannan�s bar. All employees who are employed outside of that footprint
have been employed by BRML. BRML�s primary business function is the operation of gaming and gaming related activities of
the Casino and the vast majority of its employees are employed within the context of the gaming activities. The food and
beverage operations which have historically been part of BRML were aimed at serving the interests of the gaming activities
and no wider market than that. Employees that were affected by the closure of facilities within the casino complex, which
moved to the new facilities, were historically covered under a variety of awards and agreements. Initially the Federated Liquor
and Allied Industries Employees� Union (the LTU) was a party to the 1985 Resort Award and to some of the agreements, the
present applicant Union taking over as the named party at a later date. The Union and BRML concluded the Burswood
International Resort Casino Employees Industrial Agreement 2000 (the 2000 agreement). This was registered as an industrial
agreement on 30 December 1999. As the title of that agreement specifies:

�This agreement shall be known as the Burswood International Resort Casino Employees� Industrial Agreement 2000 and
shall replace and supersede the Burswood Island Resort Employees� Award No A23 of 1985 and No A25 of 1985 (as
varied), the Burswood Resort Casino Employees� Industrial Agreement 1993 No AG 85 of 1993, the Burswood Resort
Casino Employees� Industrial Agreement 1993 Amendment Agreement 1995 No AG 132 of 1995, the Burswood
International Resort Casino �Employees� Industrial Agreement 1997 No AG 164 of 1997, and the Hotel and Tavern
Workers� Award 1978 No R31/1977 (as varied) insofar as concerns the area of land occupied by the Burswood Island
Resort in the State of Western Australia.�

6 Each of the fore mentioned agreements were cancelled on registration of the 2001 agreement on 24 August 2001. That
agreement was made in the same terms as the 2000 agreement with the exception of updated rates of pay. Each of the
agreements was made between the LTU or lately the Union and BRML.

7 The title for the 2001 agreement is in the same terms as the title for the 2000 agreement with the exception of the provision of
the 2000 agreement being replaced and superseded by the 2001 agreement. Clause 3 of the 2001 agreement and the
2000 agreement each deal with scope and parties bound and are in the same terms as follows�

�This agreement shall be binding upon all employees employed by Burswood Resort (Management) Limited in its
capacity as Manager of the Burswood Property Trust in the callings described in Clause 5 - Wages of this agreement, on
Burswood Resort (Management) Limited (in such capacity), and on the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch and upon no other employer, employee or organisation.�

8 The term of the agreement is to 30 June 2002. Within each case the agreements operated within the confines of the land
occupied by the Resort and bound the employees of BRML, the Union and BRML in its capacity as manager of the Burswood
Property Trust. The callings in each case are common and without reciting those in full relate to food and beverage staff,
housekeeping and kitchen staff, cafeteria, parking, stores, laundry, gardening, cleaning and wardrobe staff, security staff and
casino staff (eg croupiers, keno operators, video attendants, etc.).

9 Burswood Island Resort of course has other employees and other agreements having such people as maintenance and theatrical
employees. The resort also has contractors working on site and has restructured in recent times and contracted out their
cleaning and laundry services. However, for the type of work the subject of this application, namely workers employed in food
and beverage outlets and the night club facility, the employers at Burswood have been BRML or BHPL. The latter employer
adopting the HTW award, whereas BRML has adopted awards and agreements specific to the site and the parties.

10 The 1985 resort award also operates within the land occupied by the Burswood Island Resort and Clause 3. - Scope and Parties
Bound of the 1985 resort award reads as follows�

�This award shall be binding upon all employees employed by Burswood Management Limited and any successor,
assignee or transmittee of Burswood Management Limited, in its capacity as Manager of the Burswood Property Trust in
the callings described in Clause 5. - Wages of this award.�

11 The callings in the 1985 resort award are the same as the 2001 agreement. The named party is the Federated Liquor and Allied
Industries Employees Union of Australia (Western Australian Branch), Union of Workers. We underline the word �assignee�,
meaning a person appointed to act for another, as we consider there is a strong argument, given the circumstances between
BRML and BCE, that the latter could be viewed as the assignee of BRML and hence the 1985 resort award would apply to
those persons employed by BCE. The parties both submit that the Restaurant Tearoom and Catering Worker�s Award
1979 (RTC award) applies. Given this and the fact that the 1985 resort award has been used for AWA comparison, we take this
matter no further.
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The event that immediately preceded this application and the progression of this application
12 The history of the making the 2001 agreement deserves covering although BCE says that the history of relations between the

Union and BRML and the making of the agreement are not relevant as BCE is a new party .
13 By application filed in the Commission on 1 December 2000, the Union sought the assistance of the Commission in

negotiating a successor agreement to the 2000 agreement. That agreement expired on 30 June 2001. At the conclusion of
conferences held before Commissioner Wood on 20 December 2000, 15 March 2001, 21 March 2001, 23 April 2001, 16 May
2001, 18 May 2001, 28 May 2001, and 5 June 2001, the matter remained unresolved and was referred for hearing. The matter
was dealt with by the Commission in Court Session as it had the effect of varying wages and conditions above the safety net
and as such attracted Principle 10 of the State Wage Principles. The Union sought parity for its members employed by BRML
with employees employed by BRML under Australian Workplace Agreements performing comparable duties. By order of the
Commission in Court Session on 27 July 2001 that matter was dismissed for want of jurisdiction, the essence of that decision
being that the Commission in Court Session decided that if an order were made in the terms sought it would have the effect of
applying the general provisions of s.44(9) without regard to the specific provision of s.41(6). In summary the Commission in
Court Session decided that there was no power to make an order under s.44, which purports to be a substitution for an existing
industrial agreement. An industrial agreement continues in force unless it is retired from by either party. The Commission
found that it was without jurisdiction and dismissed the matter. The Union then filed an application in the Commission on
6 July 2001 seeking an award to be known as the Burswood Island Resort Employees Award 2001 and to bind the Union and
BRML (A3 of 2001). Schedule B of that application stated�

�Whereas employees of BRML eligible to be members of the Union are currently subject to the terms of the Burswood
Island Resort Employees Award A 23 and A 25 of 1995 (�existing award�) and the Burswood International Resort Casino
Employees� Industrial Agreement 2000 (�the 2000 Agreement�).
The Union seeks a new award to replace both existing award and the 2000 agreement.
The Respondent currently has a preference to employ the relevant employees under terms contained within Australian
Workplace Agreements registered under the Workplace Relations Act 1996. The terms of the 2000 agreement expired on
30 June 2001. The Union has sought to negotiate a new industrial agreement with terms equivalent to those offered by the
Respondent to employees under the AWAs. The Respondent has refused to enter into such an agreement.
The Respondent is therefore intending to pay different rates of pay to employees who perform the same work for no other
reason than they intend to disadvantage employees covered by instruments of this Commission. For the above reasons and
any other reasons the Commission deems fit, the Union seeks the issuance of an order to provide equivalent terms for
employees who wish to be covered under an instrument of this Commission.�

14 The Union had commenced negotiations in February 2001 to conclude a new industrial agreement. The Union believed that an
agreement was unlikely but on 7 August 2001, at the instigation of BRML, a meeting occurred between the Union and BRML
at a senior level. Mr Kidd, Vice President Human Resources of BRML had stated that he wished to improve the relationship
between Burswood and the Union. The parties met on 9 August 2001 and decided to forge a better relationship and in so doing
sought to reach agreement on a 2001 agreement to replace the 2000 agreement and on a range of other matters. This led to a
conference before the Commission on 9 August 2001 at which time the terms of the agreement were reached and an agreement
was finally registered by the Commission on 24 August 2001. The Union discontinued application A3 of 2001 on 30 August
2001. The Commission in registering that agreement cancelled all previous agreements between the parties.

15 This present application was lodged in the Commission on 3 October 2001. The title of the award to be Burswood Catering and
Entertainment Pty Ltd Employees Award 2001 (the 2001 award). The grounds upon which the application was sought are
outlined in schedule B of the application and are as follows�

�On Friday 21 September, 2001 the Management of Burswood Limited announced the creation of a new company,
Burswood Catering and Entertainment Pty Limited. It was identified that this company would manage the food and
beverage outlets in the newly redeveloped areas of Burswood Resort.
Recently an Enterprise Bargaining Agreement (�EBA�) has been signed between Burswood Resort (Management)
Limited (�BRML�) and the Australian Liquor, Hospitality and Miscellaneous Workers Union (�THE UNION�).
Following this agreement BRML and the ALHMU have had further discussions about their relationship. Neither during
the negotiations leading to the agreement nor in subsequent discussions did BRML raise the creation of a new company
Burswood Catering Entertainment Pty Ltd.
BCE Pty Ltd currently intends to offer employees conditions governed by the Restaurant, Catering and Tearooms Award
or to employ them under terms contained within Australian Workplace Agreements registered under the Workplace
Relations Act 1996.
The terms of the EBA mentioned previously covers staff carrying out the same work as at other parts of the resort. The
Agreement has conditions and rates of pay above those set out in the Restaurant, Catering and Tearoom Award. BCE is
therefore intending to pay different rates of pay to employees who perform the same work. The Union seeks a new award
to cover staff employed by BCE who are eligible to be members of the Union.
For the above reasons, and for any other reasons the Commission deems fit, the Union seeks issuance of an award to
provide equivalent terms for employees who wished to be covered under an instrument of this Commission.�

16 The day after the application was lodged, the Union sought an order for the abridgement of time requiring BCE to file the
Notice of Answer and Counterproposal within 48 hours of the date of service, pursuant to regulation 78 of the Act. In the
Union�s view the matters in dispute between the parties had been well traversed in negotiations and in applications before the
Commission leading up to the making of the 2001 agreement. It was argued that BCE had notice in that, in earlier matters
BRML, had filed an extensive Notice of Answer and Counterproposal in A3 of 2001, and hence would be aware and in a
position to file answers quickly in this application. The application for abridgement of time was rejected by the Commission.
To assist the parties and to enable the Commission to be further briefed on the application, the Commission convened a
meeting of the parties on 16 October 2001. In light of those discussions and the answers filed by BCE and the request by the
parties that the matter be programmed for a Commission in Court Session, the Commission formed the view that conciliation
would be unavailing and the matter should be referred to a Commission in Court Session.

17 In the Notice of Answer and Counterproposal filed by BCE in the Commission in this matter on 25 October 2001 BCE stated
in answer:

�The Respondent objects to the whole of the application for a new award and says that the Restaurant, Tearoom and
Catering Workers� Award, 1979 (�the RTC Award�) applies as the safety-net award.
The Respondent reserves the right to file an Amended Notice of Answer and Counter Proposal (�the Amended Answer�)
in the event that the Commission determines, as a threshold matter, that it is prepared to grant a new award that is or may
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be materially different from the said safety-net award. Such an Amended Answer would detail the terms and conditions of
an award that the Respondent would say should apply if the Commission decides that the RTC Award is not to apply�.

18 On 12 November 2001 by letter to the Union the Commission in Court Session sought the view of the Union as to which State
Wage Principle or Principles it saw as relevant for the application and BCE�s view that the issuance of a new award was a
�threshold matter�. The Union rejected the notion of there being a threshold matter in the making of the award and advised that
Wage Fixing Principle 10 was the relevant principle in their view. The matter was set down for hearing on 7 to 10 January
2002 inclusive, the notice being issued on 3 December 2001. On 4 December 2001 the Union by letter sought a conference to
deal with programming regarding the provision of witness statements, evidence to be relied upon by the parties, and any
discovery that may be required. By letter dated 6 December 2001 BCE sought an adjournment of the hearing as set down for
7 to 10 January 2002. BCE complained that having been advised that the application would not be dealt with on the basis of a
�threshold matter� they were not consulted as to the hearing duration or available dates. They complained that due to the
pressures of work, the availability of staff and the period being a busy period in the business cycle of the hospitality industry
that it would be damaging to Burswood�s business to require those persons involved to devote time to instruct in the
preparation of this matter. Further they advised that only 8 employees were affected under the RTC award, the rest being under
AWAs, it would be procedurally unfair and a denial of natural justice and would severely prejudice Burswood if the hearing
were to not be adjourned (Myer v Myer [1996] WAR 19). This application was heard by the Commission in Court Session on
7 December 2001 and reasons for decision rejecting the application were issued on 11 December 2001. BCE did not file an
amended Notice of Answer and Counterproposal.

19 On 20 December 2001, Commission in Court Session issued an order requiring the Union and BCE to each file and serve a
written statement of the evidence of each witness to be called in this matter, together with a brief outline of contentions by
Friday, 4 January 2002. The witness statements were adopted by each witness and stand as evidence in chief.

The creation of BCE
20 BCE called evidence from Ms Drimatis who is an employee of BRML and is the Human Resources Co-ordinator with

responsibility for managing Human Resource Activities across the complex and from Mr Thow who is the Executive General
Manager, Catering and Entertainment for BCE.

21 Ms Drimatis�s evidence is that during the last 12 months Mr Schaap, the Managing Director, had stated that he wished to
expand the role of catering and entertainment beyond the Resort.  That concept was confirmed by the registration of BCE in
September 2001. Following registration, BRML employed Mr Phillip Thow to be the principal employee responsible for BCE.
Changes were made to some, but not all, food and beverage operations. Relevantly, the food and beverage operation known as
Carvery Corner was closed on 25 October 2001 and Spinners Bar and Spinners Café were closed on 3 December 2001. Aside
from the food and beverage areas of the Hotel, the remaining food and beverage areas staffed by BRML employees are the
Winners Bar and Chinois Restaurant within the gaming licence footprint and Victoria Station and Genting Palace outside the
gaming licence footprint.

22 As part of the Resort�s $96,000,000 building and refurbishment programme, new food and beverage facilities have been
opened. These include a nightclub known as the Ruby Room, Champions Bar, The Food Emporium, New Grand Ballroom and
Jokers Café. BCE has entered into a formal labour hire agreement with BRML to supply labour to the nightclub, Champions
Bar, The Food Emporium, New Grand Ballroom and Jokers Café. The floor space for the Spinners Bar and Spinners Café has
become additional gaming floor area while the former Carvery Corner area is not currently being used.

23 The staff who had been employed by BRML in the Spinners Bar, Spinners Café and Carvery Corner, together with 5 staff from
the canteen, were made redundant by BRML. They were given the choice of remaining with BRML in another capacity or
being employed by BCE. Those who remained with BRML would retain their current terms and conditions of employment.
Those who were employed by BCE would be employed either under the terms and conditions of the RTC Award or an AWA,
both of which have terms and conditions of employment less than the industrial agreement applicable to employees of BRML.
Employment with BCE was, and is, expressly on the condition that employment may be either within or outside the Resort. In
all, 113 employees were given that choice. Forty two elected to remain with BRML. Approximately 74 employees elected to
be employed by BCE. Of those, two employees chose the terms and conditions of the RTC Award and the balance chose
AWA�s. BCE has since employed further staff from external sources such that its current employees number 284. Two
hundred and sixty of those employees are employed pursuant to an AWA and the remaining 24 are employed pursuant to the
RTC Award. Therefore, if the Union�s claim is granted, it would at this stage cover 24 employees, two of whom had
previously been employed by BRML and whose employment conditions other than for annual leave are recognised by BCE as
continuous. The balance of BCE�s employees would not be covered by the award because their terms and conditions of
employment come from AWA�s.

The claim of the Union
24 The Union called evidence from Mr Kelly who is an Assistant Secretary of the Union, from Ms Northcott who is an organiser

with the Union and from Mr Wright who is a present employee of (BRML) who was affected by the changes which occurred
but who elected to remain with BRML. The Union emphasises that the wages rates of employees of BCE under the RTC
Award are less than the wage rates payable under the industrial agreement for the same work when that work was performed
by employees of BRML. The Union argues strongly that BCE was created, at least in part, to avoid paying the higher rates of
wage under the 2001 agreement. This has caused their members, and their potential future members, serious financial
detriment. In essence the Union claims that an award should be made by the Commission to redress an inequity and to enforce
an instrument of the Commission as to do otherwise would lead to employees previously employed at the resort doing the same
work now being paid lesser rates of pay.

25 The Union challenges BCE�s assertion that it is in competition with other businesses. It also challenges the assertion made on
behalf of BCE that BCE must have a cost structure no greater than its competitors, in that its competitors are bound by the
RTC award. The Union argues that there are no respondents to the RTC Award within the Resort with whom BCE is in
competition. The Union says the evidence shows that BCE is not in competition with BRML nor with BHPL. There are
occasional contractors who cater for activities such as the Hopman Cup but this occurs with the permission of the Resort.

26 Further, the Union argues that BCE has access to the facilities of the Resort. It has access to the Resort�s kitchens and the food
it prepares is not bought by BCE. Its states that the new catering and entertainment facilities are merely �extensions� or
�replacements� for the food and beverage facilities that were closed, relying on those words as used to describe them in the
Resort�s Annual Report for 2000 at page 9. While there may have been a need to increase efficiency in these facilities, the
facilities do not stand alone. The Champions Bar and Jokers Café are accessible from the gaming floor. Both BCE and BRML
staff change in the same locker room. If BCE had not been created then these new facilities would have been covered by the
industrial agreement as their staff would have been employees of BRML.
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27 The Union refers to what it described as the �fractious� nature of the relationship between the Union and BRML. It relies on
the evidence of Mr Kelly that between 1993 and 1999 the Union believed BRML had excluded it from the site. The Union
submitted that although BRML and the former LTU had reached an agreement in September 1999, following the
amalgamation between the LTU and the Union, BRML offered AWA�s to all staff that would have otherwise been covered by
the new agreement instead of concluding the agreement.

28 The Union referred to the 2001 agreement between the Union and BRML that had followed an industrial dispute and
Commission proceedings. Since September 1999, according to the Union, BRML has engaged all new staff on the basis of
WPA�s only. As set out above following various applications to this Commission, on 9 August 2001 agreement was reached
between the Union and BRML on the terms of a new industrial agreement. The Union points out that up to that point there had
been no suggestion to the Union that Burswood Limited was intending to set up a new company or to otherwise make
significant changes to its operations. In that context, the Union believes BRML to have been �duplicitous� (in the words of Mr
Kelly).

29 The Union urges the Commission to see BCE as merely one of the Burswood group of companies and not as a catering
contractor in its own right. To that extent, it urges the Commission to pierce the corporate veil. It notes that the profits of BCE
are the profits of the parent company, the person conducting BCE�s business is an employee of BRML and that in effect
BRML is the effective and constant controller of BCE. The Union states for those reasons the award should issue in the terms
sought to cover all of BCE�s employees.

30 The Union states in the alternative that if there is merit in BCE�s argument that BCE would be uncompetitive for work outside
the Resort then the Commission should consider issuing an award limited to the area of the Resort on the basis that employees
who spend the majority of their time on work in the Resort would be covered by the award.
BCE�s position

31 BCE states that the dispute is in reality an attempt by the Union to apply the 2001 industrial agreement to the Resort. The
troublesome history to which the Union has referred does not, however, touch upon BHPL whose employees are covered by
the HTW award. The RTC Award is, for present purposes, identical to the HTW award and the Union has not previously
expressed concern about the coverage of that award within the Resort.

32 BCE states that there has now been a major investment in the catering and entertainment facilities in the Resort and the vision
of the Managing Director Mr Schaap to create BCE is consistent with developing core business activities. The timing of the
creation of BCE may well be the same as the timing of the signing of the industrial agreement, but it cannot be said that the
purpose of creating BCE was to avoid the industrial agreement. Employees of BHPL perform similar or identical work to the
work of some of the employees of BCE and therefore the payment of rates of remuneration similar to the RTC Award is
consistent with the rates paid to employees of BHPL. The Union has been aware for a long time of BHPL staff doing the same
or identical work as food and beverage staff of BRML in the casino and this has not been an issue. Further, there is a range of
employees performing work similar to the work covered by the 2001 industrial agreement but those employees are employed
by contractors who do not pay BRML rates. Therefore, BCE observes, it is not unusual for the same or similar work done in
the Resort to receive different rates or conditions.

33 It was submitted that Burswood Ltd has decided to create BCE with a core focus on catering and entertainment both within and
outside the Resort. That is consistent with the objectives of BHPL to run the business of the Hotel and BRML to run the
business of gaming. BCE will only earn money on its own account when it works externally and if it works internally then its
staff will be performing work similar to the staff of BRML and BHPL. BCE states that it is not correct to say that BCE does
not face competition from within the Resort. Some of the catering for the Hopman Cup and the forthcoming outdoor movie
nights will be done by outside contractors although BCE does not tender for that work. Within the resort one restaurant does
not compete with another restaurant; however the restaurants are in competition with restaurants in adjoining suburbs.
Burswood Ltd could have decided to use BHPL to employ the staff to operate the new facilities and therefore the creation of
BCE was not for the purpose of avoiding the 2001 industrial agreement. Rather, its purpose was to compete in the open market
with other catering and entertainment contractors.

34 BCE drew attention to the requirement of the Commission to apply the State Wage Principles. On the evidence of Ms
Drimatis, evidence which was not cross-examined, the 2001 agreement contains some conditions which would cause
inefficiencies for BCE. That being the case, then the objectives of the Principles regarding structural efficiency and the
requirements of s.26 of the Act argue against the granting of the Union�s claim. Further, there are essential differences in the
structure of an award and the structure of an industrial agreement which mean that the Commission should not convert the
industrial agreement into an award binding on BCE as the Union urges. In particular, parties to an industrial agreement have
the option of being able to withdraw from it after its expiry. It is not an option for an employer bound by an award to withdraw
from it.

35 The only loss that may actually have been suffered is by two employees of BCE who previously worked for BRML. The
balance of the 24 employees who would be covered by a new award are new employees. Also, the Act does not permit an
employer to be joined to an industrial agreement by order of the Commission so the Commission should not use its award
making powers to give effect to something which the Act otherwise does not permit.

36 BCE submitted that the Union has brought no evidence regarding BCE�s capacity to pay which is a consideration under s.26 of
the Act. Indeed, BCE states that the evidence of Mr Thow is that it will be detrimental to BCE and its employees. This is also
supported by the evidence of Ms Drimatis. BCE submits that it must have a wages and labour cost structure no greater than its
competitors both within and outside the Resort. It is not a situation where the Commission should pierce the corporate veil.
Further, there are no grounds for awarding any retrospectivity as claimed.
Wage fixing principles

37 In determining this application, the Commission is required to apply the State Wage Fixing Principles. Principle 10 provides�
�An application or reference for a variation in wages or conditions above or below the safety net will be referred to the
Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with material justifying�

• why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
• why the matter has not been pursued under any other Principle set out in this Statement; and
• how in discharge of its statutory function to consider varying above or below the safety net the Commission

should take into account, to the extent that it is relevant, each of the matters identified in section 26 of the Act.�
38 In its outline of contentions BCE contends that the Union is unable to satisfy the requirements of the Principles. In particular,

the first award Principle applies and the claim does not meet the requirements of Principle 10 in that the requirements of
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s.26 of the Act are not met. Principle 11 sets out the requirements for the making of a first award and extension to an existing
award. BCE submits that in light of the fact that this application cannot be characterised as an application for a first award or
an extension to the RTC award, in its view Principle 11 does not apply. As for s.26 of the Act, it is BCE�s view that s.26 (1)
(a), (c) and (d) (iii) and (v) are relevant.
The Commission�s findings

39 The Commission appreciates that Burswood Limited, as with any company, has the right to create a subsidiary company to
focus on a particular activity, in this case catering and entertainment. The Commission accepts that the appointment of Mr
Thow whose past experience is in the area of catering and entertainment and BCE�s success thus far in gaining the work for
The Big Day Out and the Swan Bells are all evidence of the legitimacy of the decision to create a company to focus on that
core business. We conclude, however, that the company created is in reality a labour hire company that does not operate in the
usual way that a labour hire company works in that it does not operate an independent business. We reach that conclusion
because of the evidence that it operates as an integral part of the Burswood group of companies. Its Chief Executive Officer is
an employee of BRML, and not of BCE. It does not have its own equipment or facilities. Rather, BCE uses the equipment and
facilities owned by the group. It does not purchase its own food. It uses the kitchens of the group. It uses the management and
corporate services of BRML. The profits of the company go to the Burswood group. For those reasons, we are less inclined to
accept the submission that the creation and operation of BCE should be seen no differently from the situation where a decision
has been taken to bring contractors in to do work previously done by employees of BRML as occurred for cleaning and
laundry services.

40 We think a distinction is to be drawn between a contractor which is a business in its own right separate from the Burswood
group and BCE, at least for the purposes of work performed within the Resort. Had a decision been taken to contract out the
food and beverage work performed by BRML to a totally external catering contractor, then there would be a parallel between
that and what occurred in relation to the cleaning and laundry examples referred to in the evidence. On the evidence before us,
we have not been able to conclude that BCE is a catering contractor distinct from the Burswood group of companies.

41 Therefore, the decision to have BCE employ staff to do work previously performed by employees of BRML within the Resort
has merely reduced the terms and conditions of employment payable for that work. Burswood Limited is effectively
contracting to itself. We consider that that has resulted in an inequity. That inequity arises for a number of reasons. One month
before the registration of BCE, BRML signed an industrial agreement with the Union which prescribed terms and conditions of
employment for BRML employees doing catering and entertainment work. One month after that signing, BCE was created
with the intent that BRML would cease to provide catering and entertainment staff to a number of facilities and staff for those
facilities would then be supplied by the newly created BCE on reduced terms and conditions of employment. The formal
process of making 113 BRML employees redundant (a number which included 5 staff from the canteen) and giving those
employees the alternatives of either remaining with BRML in another capacity or applying for jobs with BCE at a lower rate of
wage was the mechanism for reducing the terms and conditions of employment for the supplying of food and beverage services
to the new facilities. Had that not been done, the staff providing those services who were not on workplace agreements or
AWA�s would have received the terms and conditions of employment of the 2001 agreement.

42 We have reached this conclusion upon a consideration of the evidence that the employees performing in the new facilities may
be classified differently than the employees performing work under the industrial agreement. We nevertheless find that the
work performed in the operation of the new facilities appears to be the same, on the evidence of Ms Northcott, even if the
range of duties performed by individual classifications is only similar rather than identical. We refer also to the evidence that
the staff concerned are provided with changing facilities in the same area, obtain their respective uniforms from the same
source and use the same staff canteen.

43 We have not been persuaded that the new facilities created: the nightclub, Champion�s Bar, The Food Emporium, New Grand
Ballroom and Joker�s Café, are different in the sense submitted. We refer to the description within the Burswood Annual
Report which refers to an �extension� in the case of Paddy Hannan�s and that the Food Emporium is to �replace the existing
and outdated� Carvery Corner facility (exhibit A4 at page 9). Thus, the previously existing Carvery Corner needed to have its
efficiency improved and as part of that at least it has effectively become what is the new Food Emporium. In this regard we are
not influenced solely by the physical proximities of the new facilities to the old. However, the fact that Champion�s Bar and
Joker�s Café and, via some stairs, the nightclub, are still accessible from the gaming floor notwithstanding the introduction of a
separate entrance external to the gaming facilities is not insignificant.

44 We recognise that employees performing similar work who are employed by BHPL are not covered by the 2001 agreement.
Their terms and conditions of employment are those of the HTW award which contains rates effectively the same as the RTC
Award which are the rates which are paid by BCE to those employees who have elected to be covered by the HTW award.
Thus, employees performing similar work at the Resort do not all receive the same rates and conditions of employment. The
reasons why the employees of BHPL receive those terms and conditions arise from the history of the company which had
owned the Hotel when the Resort was first operated. We are not persuaded that that historical reason means that it is fair to
effectively reduce the terms and conditions of employment for providing a catering and entertainment services to the new
facilities.

45 We accept the evidence that for BCE to be competitive with outside catering contractors it must have a cost structure no
greater than the cost structure of its competitors. We are not persuaded from the evidence however, that BCE has competitors
within the Resort. On the evidence, the various restaurants within the complex are not in competition with each other. They
may compete with each other by virtue of the different styles of cuisine offered but that is all. There may be caterers present in
the complex for events such as the Hopman Cup or the movies in the park. These occasions seem to be for occasional specific
purposes and always with the express permission of the Resort. However, the evidence does not show that BCE has
competitors within the Resort in a competitive sense. Indeed, as Mr Thow observed, that would be unlikely because they are all
owned by Burswood.

46 We have paid regard to the submission that BCE is in competition with restaurants in the suburbs adjoining the Resort.
However, we have not found the submission to be persuasive. Other than for the geographic proximity of a suburb such as
Victoria Park, there is no evidence that in the life of the Resort there has been any effect upon the viability of the restaurant
facilities within the Resort from competition from local restaurants. Indeed, the rationale for the creation of BCE, to the extent
that it is reflected in Mr Schaap�s minute to the Board presented in evidence (and in part set out below), does not refer to local
competition.

47 Rather, the rationale is underpinned by the recognition by Burswood Limited;
�that catering and entertainment services have the potential to become a significant operation in their own right both
within and outside the Resort. This may include increasing the exposure of our current and new facilities and extending
the operations into provision of external services� (extract KND 2). The minute states that the market opportunities for a
dynamic, specialised catering and entertainment company with a 5 star background are seen as outstanding. We conclude
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therefore that there is no issue of competition for BCE within the Resort. That is, BCE is to compete in the outside
market, as Mr Thow�s evidence acknowledges. We acknowledge that when BCE staff perform work outside the Resort it
necessarily competes with catering contractors generally. It may do so, as the Union submits, with the advantages of
financial and logistical support as part of the Burswood group of companies, nevertheless, when it does it has a stronger
argument for the payment of terms and conditions of employment no greater than its competitors. It is in this context that
we accept the evidence of Mr Thow that there was a need for a specific company to develop business beyond the Resort
but that the rates payable at Burswood were not competitive.

48 The evidence, therefore shows that a reason to create BCE was indeed, as the Union has alleged, to reduce the terms and
conditions of employment of staff providing food and beverage services in at least the new facilities and to have a wage
structure comparable to catering contractors for work performed outside the Resort. However, we do not accept that the
evidence supports the action taken to reduce the terms and conditions of employment of staff providing food and beverage
services in at least the new facilities in the way that it happened. As the Union points out no direct evidence was given in the
proceedings as to the reason why BCE was created. Ms Drimatis testified that on 29 August 2001 she met with the Managing
Director of the group of companies, Mr Schaap who informed her that he was considering setting up a new company to
provide catering and entertainment services. Ms Drimatis says that Mr Schaap had previously discussed with her and others at
various management meetings that he wished to expand the role of catering and entertainment beyond the resort.

49 Mr Dramatis gave evidence that Mr Schaap on 13 September 2001 put a written submission to the board recommending that
BCE should be formed and that the Board accepted the recommendation. In the paper said to have been presented to the Board
Mr Schaap stated�

�The major responsibility of the new entity will be to expand Burswood�s catering and entertainment services within the
Resort and externally as market opportunities arise. Our competitors will not only include other Casinos and Hotels but
Restaurants, Cafes, Fast Food outlets and Catering Contractors. This competition is significantly different to that faced by
Burswood Resort (Management) Limited and Burswood Hotel Proprietary Limited and offers the potential for external
contracting of quality catering and entertainment services.
Focussing on catering and entertainment operations as a core business function will allow significant growth into areas
which would be otherwise limited through the Hotel or Casino business structure. The ability to achieve economies of
scale, sharing of common resources, skills, knowledge, plant and equipment is possible as well as the marketing benefits
of presenting a specialised catering and entertainment company � particularly should external market opportunities arise.
� Existing staff members of both Burswood Resort (Management) Limited and Burswood Hotel Proprietary Limited will
not be affected by the new company. Their employment contracts will remain with their current respective employer and
they will still perform the same duties in the same areas. However this will not be the case if the new Company engages
employees.
There will be no effect on current Food and Beverage outlets at this time, which will continue to be operated by the
relevant subsidiary of Burswood Nominees.�

50 Mr Schaap�s minute to the Board stated that there was to be no effect on current food and beverage outlets at this time, which
were to continue to be operated by the relevant subsidiary of Burswood nominees, and that existing staff members of both
BRML and BHPL were not to be affected by BCE. Yet on the evidence before the Commission there was a direct effect on the
food and beverage outlets, Spinners Bar, Spinners Café and Carvery Corner staffed by employees of BRML. Further, these
events were completed within one month of BRML signing an industrial agreement with the Union prescribing rates of pay for
BRML employees in those facilities.

51 For the reasons set out above we are of the view that the Union has made out a case under Principle 10 that the Commission
should exercise its discretion to make a new award. In particular the requirement to act according to equity, good conscience
under s.26(1)(a) of the Act leads us to this view. Pursuant to s.26(1)(c) we have also had regard to the persons immediately
concerned. Further we had regard to s.26(1)(d)(iii). It is our view that in making an award the award should not apply to
outside food and beverage catering, as to do so may well affect the ability of BCE to compete for such work.

52 In any event we are also of the view for the alternative reasons to follow that the Union has made out a case under Principle
10 on the basis that the Commission should lift the corporate veil.
Lifting the Corporate Veil � General Principles

53 Upon corporation a company is a separate legal entity from its members and controllers (Salomon v Salomon & Co Ltd [1897]
AC 22). Where it is contended that the setting up and conduct of a company is an abuse of the privilege of incorporation a
Court or Tribunal may ignore the corporate structure. However, there are few Australian cases where the veil has been lifted.
Courts and tribunals are reluctant to lift the corporate veil and do so in three circumstances�

(a) When a particular law requires it to be done;
(b) When it can be established that the company is an agent of its controllers;
(c) When the Court is satisfied the company has been created as �mere facade� or �sham� to conceal the true facts.

Agency argument
54 The mere fact that a parent controls its subsidiary does not mean that the subsidiary is automatically its agent (Dennis Willcox

Pty Ltd v Federal Commissioner of Taxation (1988) 79 ALR 267 at 274). Yet in Smith, Stone and Knight Ltd v City of
Birmingham Corporation [1939] 4 ALL ER 116, Atkinson J held, there were 6 questions which were relevant to deciding the
question whether a subsidiary is carrying on the business of its owner or as its own.

55 These were�
�1. Were the profits treated as the profits of the parent?
2. Were the persons conducting the business appointed by the parent?
3. Was the parent the head and the brain of the trading venture?
4. Did the parent govern the adventure, decide what should be done and what capital should be embarked on the

venture?
5. Did the parent make the profits by its skill and direction?
6. Was the parent in effectual and constant control?�

56 In the Smith, Stone and Knight case a company acquired a partnership and then registered it as a company. The new company
was a subsidiary of the parent company. The parent company held all of the shares except five, which its directors held in their
respective names in trust for the parent company. The profits of the subsidiary were treated as profits of the parent company,
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which appointed the persons who conducted and controlled the business. The premises on which the subsidiary company
carried on business were compulsorily acquired. The parent company owned the premises. The subsidiary was its tenant. The
parent company made a claim for compensation for disturbance of its business and the company contended the proper
claimants were the subsidiary company. Atkinson J considered the facts and answered each of the six questions in favour of the
claimants and added at page 121�

�Indeed, if ever one company can be said to be the agent or employee, or tool or simulacrum of another, I think the Waste
company was in this case a legal entity, because that is all it was. There was nothing to prevent the claimants at any
moment saying: �We will carry on this business in our own name.� They had but to paint out the Waste company�s name
on the premises, change their business paper and form, and the thing would have been done. I am satisfied that the
business belonged to the claimants; they were, in my view, the real occupiers of the premises. If either physically or
technically the Waste company was in occupation, it was for the purposes of the service it was rendering to the claimants,
such occupation was necessary for that service, and I think that those facts would make that occupation in law the
occupation of the claimants.�

57 The English Court of Appeal in DHN Food Distributors Ltd v Tower Hamlets London Borough Council [1976] 1 WLR
852 went further than Atkinson J in Smith, Stone & Knight and lifted the corporate veil where there were no circumstances in
which it could be said that three companies operated differently to the ordinary relationship of parent and fully owned and
controlled subsidiaries. This decision has been criticised and distinguished as a case where judges have for �policy reasons�
seen fit to lift the corporate veil in a particular case. (See Pioneer Concrete Services Ltd v Yelnah Pty Ltd (1986) 5 NSWLR
254 at 265-266; Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549 at 570-572 and Ford�s Principles of
Corporations Law 10th ed para 4.370).

58 The decision in Smith, Stone & Knight has been applied in Australia in Spreag v Paeson [1990] 94 ALR 679. However, in
Briggs v James Hardie & Co Pty Ltd (op cit) Rogers A-JA discussed at length the uncertainty of this area of law. At 577 he
pointed out�

�� as the law presently stands, in my view the proposition advanced by the plaintiff that the corporate veil may be
pierced where one company exercises complete dominion and control over another is entirely too simplistic. The law pays
scant regard to the commercial reality that every holding company has the potential and, more often than not, in fact,
does, exercise complete control over a subsidiary.�

Notwithstanding his view, after reviewing a number of English and Australian authorities Rogers A-JA held at 575-576�
�There are some propositions that may safely be accepted. Thus, the potential only to exercise control over the subsidiary
is insufficient. The exercise in fact of some control over the subsidiary is insufficient. Thereafter one enters the uncertain.
As was said in the United States in 1905 in United States v Milwaukee Refrigerator Transit Co 142 F 247 (1905) at 255�

�� If any general rule can be laid down, � it is that a corporation will be looked upon as a legal entity as a general
rule, and until sufficient reason to the contrary appears; but, when the notion of legal entity is used to defeat public
convenience, justify wrong, protect fraud, or defend crime, the law will regard the corporation as an association of
persons.�

This amorphous test has not been clarified in the years since for, as is pointed out by Pennington�s Company Law, 5th ed
(1985) at 59�

�� It is impossible in the present state of the law to determine when the court will imply such an agency or
trusteeship. It is noteworthy, however, that the court is more ready to do so when the strict application of the
principle of separate personality would result in an anomaly or an injustice, but it is far from true to say that an
anomaly or injustice will always induce the court to depart from the strict rule, as the examples given earlier in this
chapter show.�

If exercise of dominance be at least part of the test, what degree of domination is required?: cf Craig v Lake Asbestos of
Quebec Ltd 843 F 2d 145 (3rd Cir). If so, what is the extent of reliance on the parent that is required to be shown? Is
under capitalisation a relevant factor? The law in Australia has not yet fully worked out answers to these and like
questions.�

59 At para [4.370] the learned authors of Ford�s Principles of Corporations Law observed�
��where a parent company withholds from the subsidiary company the normal consequences of being a separate legal
entity, there is a possibility that the courts will identify it with the controller. This may happen where a parent company
forms or acquires a subsidiary ostensibly to do something for which the subsidiary needs a minimum level of resources
but the parent does not give it adequate proprietors� capital or loan money, or equip it to run its own business by loan of
personnel or other resources or give it a reasonable chance of independently obtaining credit or resources from third
persons. In such a case a court may hold that the dominated subsidiary is an agent of the parent or a partner with it.
Several English cases illustrate this approach.�

60 In relation to Smith Stone & Knight they comment�
�The substantial reason why the Smith Stone & Knight case differed from Salomon�s case lay in the fact that the business
ostensibly carried on by the subsidiary had never been transferred to it and it had been given no resources.�

Façade or Sham Argument
61 In Gilford Motor Co Ltd v Horne [1933] ALL ER 109 and Jones v Lipman [1962] 1 WLR 832 the corporate veil was lifted

when a company was formed and used as a cloak for an unlawful act. In the Gilford Motor case a company was formed and
used to avoid a restraint of trade covenant prohibiting the company from soliciting customers of the Appellant. In the Jones
Lipman case Lipman had acquired a company to which he sold land. Prior to entering into the contract, he contracted with
Jones to sell the same land. The Court ordered specific performance against the company on the basis that the company was a
cloak for Lipman. In Pioneer Concrete Services Ltd v Yelnah Pty Ltd (op cit) Young J observed at 267 that where it is apparent
that the corporate form is used to avoid an existing legal obligation, the Court will only lift the corporate veil where the Court
finds that one of the reasons for the creation of the intervening company was to evade a legal or fiduciary obligation.

 Decisions of this Commission
62 In Adelaide Timber Company Pty Ltd v The West Australian Timber Industry Industrial Union of Workers, South-West Land

Division (1990) 71 WAIG 325, the Union claimed on behalf of one of its members that his redundancy pay should have been
calculated on the basis of service with two companies. The Commission found at first instance that the legal distinction
between the two companies was not apparent and that they were regarded as �one�. Sharkey P and Halliwell SC held that not
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to pierce the corporate veil and regard the member�s service as with one person in the circumstances would be unjust,
inequitable and unconscionable. At 331 they observed�

�Whilst it should not be lightly pierced, the corporate veil should not be allowed in proper circumstances in an
administrative tribunal such as this to prevent the Commission acting according to equity, good conscience and the
substantial merits of the case (i.e. where it is used to justify wrong, protect fraud, or bring about an inequity which
otherwise would not have been occasioned).�

The reasoning in Adelaide Timber Co Pty Ltd was referred to by Sharkey P in Old Ferry Company Pty Ltd v Bertelli (1999)
79 WAIG 3547 at 3548 and Kenner C at 3550.
Factual circumstances of incorporation in this matter

63 As set out above Burswood Ltd is the parent company and 100% owner of all subsidiary companies in the Burswood Group of
companies. The trading name of the group is Burswood International Resort Casino.

64 On 31 December 2001, Mr Phillip Thow the Executive General Manager � Catering and Entertainment employed by BRML
was appointed �principal employee� to coordinate and manage BCE. On the same day BCE and BRML entered into a
Corporate Services Agreement. Mr Schaap as a Director of both parties executed the agreement. The material clauses of the
corporate services agreement are as follows�

�1.2 Obligations of BRML
In providing the Services, BRML will, and where appropriate will ensure that its employees, agents and sub-contractors
or any other person engaged by BRML in connection with the performance of the Services, including the Principal
Employee (together Employees) will�
(a) ensure that the Services are performed in a diligent and efficient manner in accordance with BCE�s standards as

provided to BRML, and if not so provided, in accordance with generally accepted practices appropriate to the
performance of the Services;

(b) provide the Services to BCE in a timely manner;
(c) co-operate fully with BCE and act in good faith towards BCE in providing the Services; and
(d) engage Employees to conduct the Services who are skilled and experienced in their respective trades and

callings.
1.3 Principal Employee to co-ordinate the provision of the Services
The Principal Employee will be responsible for the co-ordination and management of the provision of the Services by
BRML. Accordingly, subject to any requirement of the law, the Principal Employee is authorised by BCE to enter into
contracts on BCE�s behalf.
1.4 Consideration
BRML will provide the Services to BCE in consideration for labour services separately provided by BCE to BRML and
in consideration of the payments of a quarterly fee to BRML by BCE which equates to BRML�s costs of providing the
Services.
3.1 Principal Employee not an employee of the Company
For the avoidance of doubt, the Principal Employee is not and will not be taken to be�

(a) in partnership or in a joint venture relationship with BCE; or
(b) an employee of BCE.�

65 Also on the same day BNPL, BRML and BCE entered into a Labour Hire Agreement. The agreement was executed by Mr
Schapp on behalf of BNPL, as Trustee of the owner of the land at the Casino, Mr Michael Kidd on behalf of BRML and Mr
Thow on behalf of BCE. In the recitals it is stated�

�C Certain new facilities at the Resort (Facilities) which fall within the area the subject of the Casino Liquor
Licence require the services of persons to work in the hospitality industry.

D BCE is the employer of hospitality industry employees capable of providing services at operations in the
hospitality industry, including the Facilities.

E This agreement sets out the terms under which�
(a) BCE has agreed to supply to BRML, and BRML has agreed to accept, the services of certain

of BCE�s employees at the Facilities; and�
66 The material clauses of the General Terms of the labour hire agreement are as follows�

�1.1 Provision of Personnel
BCE will provide the Personnel to BRML in accordance with, and as specified in, this agreement during the
Term.

3.1 Legal relationship
The parties agree that�

(a) BCE will provide the Personnel to BRML as an independent contractor on the terms of this
agreement;

(b) neither BCE nor any person engaged by BCE will be in partnership with BRML or BNPL or
an employee of BRML or BNPL for any purpose whatsoever; and

(c) neither BRML, BNPL nor any person engaged by either BRML or BNPL will be in
partnership with BCE or an employee of BCE for any purpose whatsoever.

3.2 Personnel are BCE employees
The parties acknowledge that the Personnel are BCE�s employees and BCE is responsible for all remuneration,
payments and costs associated with an employer/employee relationship in respect of the Personnel including,
but not limited to, workers� compensation, superannuation and termination benefits.

3.3 BCE may enter into other agreements
BCE has the right to enter into other arrangements for the provision of personnel to other persons subject to
compliance with, and satisfaction of, BCE�s obligations to BRML under this agreement.
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4 Rates
For the first 12 months of the Term, in consideration of the provision of the Personnel, BRML agrees to pay
BCE the relevant rates and all other costs as determined by the Restaurant, Tearoom and Catering Workers
Award 1978, BCE Australian Workplace Agreement or other industrial instrument applicable to BCE in relation
to the Personnel. Subject to any requirement of the law, this payment will be reviewed by the parties 12 months
after the commencement of this agreement.�

67 It is apparent from the express terms of the corporate services Agreement and the labour hire agreement that in relation to work
carried out at and for the facilities at the Resort that the only source of income for BCE is reimbursement of the cost of the
actual wages paid to its employees together with the cost of workers� compensation, superannuation and termination benefits.
No income is received for administering the staff. To the contrary, staff administration is carried out by BRML pursuant to the
terms of the corporate services agreement, whereby the actual cost of the provision of those services is to be paid by BCE. Ms
Drimatis in her evidence conceded that in providing staff to BRML, BCE would not make a profit. When asked how it will be
able to pay for the BRML administration services she said, BCE was provided with a loan from BRML and BNPL. When Mr
Thow was asked about the payment from BCE to BRML, Mr Thow said the payment was merely an internal paper transfer of
funds and that it was expected that in the future outside catering would bring funds to BCE and such work would be tendered
for on a competitive basis. However Mr Thow testified�

�What has become very evident to me from tendering for the BDO is that even with BCE paying employees in
accordance with the Restaurant, Tearoom and Catering Workers� Award 1978 which is one of the hospitality industry
Awards it will still be difficult for BCE to win contracts as other catering companies are paying less under different
industrial arrangements. This makes it very difficult for BCE to be competitive.�

It was conceded on behalf of the BCE that BCE own none of the equipment or facilities that its staff use or work at. Further that
all catering and beverage supplies used by BCE are purchased by the purchasing department of BRML.
Conclusion as to lifting the corporate veil

68 Having considered all of the evidence it our view that the corporate veil should be lifted. If the questions set out by Atkinson J
are asked, it is apparent from the uncontradicted evidence set out above that each question must be answered in the affirmative.
BCE plainly has not resources of its own. In relation to the internal labour hire arrangements, the structure of that arrangement
cannot be described as a contract to effect a transfer of �business� of BRML in the sense of a obligation contracted to carry out
a commercial enterprise as a going concern. As set out above, it is apparent from the evidence that one of the reasons for BCE
being formed (that is not an insubstantial reason) is to avoid paying employees who work at the on site facilities such as the
Champions Bar and the night club in accordance with the terms of the 2001 Agreement. Further whilst Mr Schaap stated in his
minute to the Board that existing staff of BRML were not to be affected by the creation of BCE that is not the case. BRML
employees were offered positions with BCE to carry out substantially the same work as they carried out for BRML for less
pay. We are of the view BCE is an agent of BRML. Alternatively we are of the view that the corporate veil should be lifted as
one of the reasons for creating BCE was to avoid a legal obligation that would otherwise apply, that is paying employees
providing food and beverage services in accordance with the 2001 agreement. Further we are also of the view that Principle
10 and s.26(1) of the Act empowers the Commission to lift the corporate veil in an appropriate case and we are persuaded that
the evidence in this matter is such that the commission should lift the corporate veil.
Final Conclusion

69 For the reasons set out above we are of the view that an award should issue substantially in the terms claimed by the Union as
they reflect the industrial agreement in order to remedy the inequity we have described above. The inequity relates not only to
those previous employees of BRML who are directly covered by the award, of which there are two, but also for the balance of
the 24 other new employees employed in the new facilities. In doing so, we have considered the submission by BCE that the
essence of the Union�s claim is to flow on the industrial agreement to the whole Resort. We have not found that the nature of
the claim and the evidence compels us to that conclusion. There is no evidence that the Union seeks by this application to
cover employees of BHPL. Further, whilst we recognise that there is no legislative ability on the Commission to impose an
industrial agreement upon an employer, there is the legislative ability to make an award binding on an employer in settlement
of an industrial dispute and that is what is occurring here. The remedying of the inequity necessarily requires that the award
contain the terms and conditions of employment of the agreement recently entered into by BRML. However, it is for the
purpose of remedying the inequity and not for the purpose of flowing on to an unwilling employer the terms of an industrial
agreement. BRML, as a wholly owned subsidiary of Burswood Limited had been willing to accept the terms of the
2001 agreement for that work no more than 2 months earlier.

70 We have also had regard for the submission that an employer may retire from an industrial agreement by giving the relevant
notice prescribed in s.41 of the Act whilst an employer is not similarly able to �retire� from an award. In this case, the
2001 agreement is operative until 30 June 2002. We will make the term of the award to issue no greater than that term. Whilst
that does not provide BCE with an opportunity to �retire� from the award, it will nevertheless bring into harmony the dates by
which both the conditions of the industrial agreement and those of the award to issue may be altered either in the former case
by the negotiation of a new agreement or in the latter case by an award amendment. In doing so, we recognise that an award
reflecting the terms of the 2001 agreement will bring with it some of the provisions which were referred to by Ms Drimatis as
problems. These were described by her as confusion of steps regarding a disputes procedure, a very rigid classification
structure, and difficulties with rostering employees at short notice, higher duties provisions unclear and difficulties in covering
absences on the fifth week of annual leave. We are conscious of the need to decide this matter in accordance with s.26 of the
Act. This includes any changes in productivity that have occurred or are likely to occur. The objectives of the State Wage
Principles too are relevant. In the words of the recent decision of the of a Commission in Court Session in AFMEPKIU v BHP
and Another 2002 WAIRC 04778 [107]), the enterprise specific award must fulfil the dual requirements of protecting
employees as a safety net and providing the employer with a structurally efficient framework within which efficiencies and
productivity improvements can be pursued.

71 The merits of the particular clauses were not argued in sufficient detail to allow us with confidence to effect any changes. BCE
provided the Commission with no detail of those matters. We note also that, in context, those issues arise from clauses agreed
to by BRML as a wholly owned Burswood Ltd subsidiary for its operations within the Resort. For that reason we do not think
their presence is a reason of itself not to issue the award. We are conscious that BCE stated in the alternative that if the award
was indeed to issue in the terms of the industrial agreement that BCE gives notice it will apply to vary the award to overcome
these issues. We consider that to be the appropriate course of action and we therefore reserve to the parties the liberty to apply
on those issues referred to by Ms Drimatis.

72 The evidence of Ms Drimatis also is that BCE currently employs 8 trainees and that there is no provision in the
2001 agreement for the employment of trainees. That too is an issue about which there will be a liberty to apply.
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73 The terms of the award sought by the Union contain two provisions not contained within the 2001 agreement. These are an
introduction of change clause and a journey cover clause. Given our finding that an award should issue in the terms of the
industrial agreement in order to remedy the inequity we have found, we are not inclined to insert the two clauses claimed as
they are not part of the 2001 industrial agreement. We do not preclude the Union from pursuing these claims on a future
occasion and they will be included in the liberty to apply.
Scope of the award

74 Our acceptance of the evidence (at [45] above) that for BCE to be competitive with outside catering contractors it must have a
cost structure no greater than the cost structure of its competitors and that BCE does not have competitors within the Resort
leads us to conclude that the award to issue will necessarily be limited in its scope to persons whose major and substantial
employment is for the purpose of providing food, beverage and entertainment services to the Resort. We recognise the
difficulties referred to by BCE especially at pages 299 � 301 of the transcript.

75 BCE proposes that its employees may spend a number of hours on a particular day working at the Resort in work which may
be directly related to facilities at the Resort or it may be work related to the preparation of food for an external event.
Employees may then go and work at the external event for some hours and return to the resort.

76 On the evidence before us of The Big Day Out, and the Swan Bells, we conclude that the events for which BCE will tender
may be events which last no more than a day or part of a day. We propose therefore that the �major and substantial� test be by
reference to each day such that the award would cover employees of BCE whose major and substantial employment on any
day is performed within the Resort for the purpose of providing food, beverage and entertainment services to the Resort. In
doing so, we have not ignored the administrative issues to which Mr Blyth properly referred. However, in balancing those
administrative issues with the decision to remedy the inequity we have found, we consider the merits favour the above
proposal.
Date of operation

77 The inequity we see as requiring remedy occurred when the relevant employees of BRML were made redundant and elected to
transfer to BCE. That is 3 October 2001. Further, the inequity has been ongoing since then in relation to those employees
covered by the award who have since been employed. In our view, these constitute special circumstances, which make it fair
and right for the award to issue operating earlier than the date it is delivered. On the evidence, the increased cost which will
result from an earlier date of operation will directly affect two employees to the date we propose, with the balance of the new
employees being affected on a more proportionate basis. We do not regard this as a prohibitive cost.

78 The Minute of a Proposed Order now issues.

_________

2002 WAIRC 05080
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. A 4 OF 2001
CITATION NO. 2002 WAIRC 05080
_________________________________________________________________________________________________________

Result Application for new Award granted.
Representation
Applicant Mr J Welch
Respondent Mr G Blyth (as agent)
_________________________________________________________________________________________________________

Further Reasons for Decision
1 At the Speaking to the Minutes, the Commission in Court Session was informed that discussions between the parties had

resulted in substantial agreement on the changes to be made to the Minute. The Commission recorded its appreciation of the
preparedness of the parties to discuss these issues and reach agreement on them. The changes which have been made with the
agreement of the parties have been changes which have ensured that the award to issue properly reflects the provisions of the
2001 Agreement.

2 Only two matters remain not agreed between the parties. The first of those relates to the manner in which the award to issue
gives effect to the decision of the Commission that it should operate earlier than the date it is delivered. By s.39(1) of the Act,
an award comes into operation on the day on which it is delivered or on such later date as the Commission determines and
declares when delivering the award. We interpret that provision to mean that if the Commission determines and declares a later
date, it does so when the award is delivered.

3 Correspondingly, the Commission considers that the provisions of s.39(3) which give the Commission power, by its award, to
give retrospective effect to the whole or any part of the award similarly is determined and declared by the Commission when it
delivers the award.

4 We also recognise that s.39(2) provides that the provisions of an award have effect on such day or days as is or are,
respectively, specified in the award. We also refer to s.34(1) which states that the decision of the Commission shall be in the
form of an award, order or declaration.
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5 The decision of the Commission in this case is in the form of an award. In particular, it is not in the form of an order or a
declaration notwithstanding that the Minute which issued was headed �Minute of Proposed Order�.

6 We are of the view, therefore, that the award to issue will issue as an award and not an order and the Commission will in that
decision determine and declare that it shall have effect on and from 3 October 2001.

7 We are, as a consequence, also of the view that Clause 4 � Term of the Award should be amended to provide that the award
shall come into effect from 3 October 2001 and the term of the award shall be until 1 July 2002. The title of Clause 4 will
therefore be changed to read �Date of Operation and Term�.

8 The second matter to be addressed is whether the classifications within the award should include classifications such as
�security officers� and �Guest Services Officer�, classifications which in the submission of BCE are not within BCE�s purview
of food and beverage services. Mr Blyth says it was understood that work within those classifications was not the subject of the
hearing although he concedes the matter was not argued. He says also that these classifications, which BCE seeks to delete,
were not part of the Reasons for Decision of the Commission in Court Session, and he is instructed that BCE does not have any
intention to employ anyone under those classifications. If the Commission is against him on this point then he accedes to the
request of the applicant union to have �security officers� represented in a separate section in the award, rather than appear
under service increments because this would be better drafting.

9 Mr Welch says that the classifications included in the Minute cover the possible classifications of employment for BCE and
were envisaged as such in the application.

10 We have reviewed the evidence in this matter. The evidence concentrated on BCE as a food and beverage operator and Ms
Drimatis gave some evidence of the staff employed in those functions. Nevertheless, the classifications were sought in the
application and are based on the 2001 Agreement; the venues covered by BCE are not so dissimilar from those covered by the
2001 Agreement; and no evidence was led against the inclusion of those classifications. It may be that no employees will be
employed in those now contested classifications but it is not appropriate, at the Speaking to the Minutes, to exclude them from
the application. It is appropriate to make the changes consented to by the parties concerning the description of �security
officers� in a separate section.

11 The award now issues in the terms of the Respondent�s Amended Minute and subject to these Further Reasons.
_________

2002 WAIRC 05078
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. A 4 OF 2001
CITATION NO. 2002 WAIRC 05078
_________________________________________________________________________________________________________

Result Application for new Award granted.
Representation
Applicant Mr J. Welch
Respondent Mr G. Blyth (as agent)
_________________________________________________________________________________________________________

Award
HAVING HEARD Mr J. Welch on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent, the Commission
in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby makes the Burswood
Catering and Entertainment Pty Ltd Employees Award 2001 in terms of the schedule attached hereto to have effect on and from
3 October 2001.

(Sgd.) A.R. BEECH,
[L.S.] Commission in Court Session.

_________

SCHEDULE
1. - TITLE

This Award shall be known as the Burswood Catering and Entertainment Pty Ltd Employees Award 2001.
2. - ARRANGEMENT

1. Title
2. Arrangement
3. Scope and Parties Bound
4. Date of Operation and Term
5. Wages
6. Minimum Wage � Adult Males and Females
7. Junior Employees
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8. Apprentices
9. Definitions
10. Contract of Service
11. Hours
12. Additional Rates for Ordinary Hours
13. Overtime
14. Casual Employees
15. Part-time Employees
16. Meal and Rest Breaks
17. Meal Money
18. Sick Leave
19. Bereavement Leave
20. Public Holidays
21. Annual Leave
22. Long Service
23. Payment of Wages
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employees� Equipment
29. Record
30. Roster
31. Change and Restrooms
32. First Aid
33. Union Notices
34. Union Delegates and Meetings
35. Under Rate Employees
36. Breakdowns or Stoppages
37. Right of Entry
38. Breakages
39. Resolution of Disputes
40. Limitation of Work
41. Travelling Facilities
42. Parental Leave
43. Superannuation
44. Jury Duty
45. Liberty to Apply
46. Parties to the Award

3. - SCOPE AND PARTIES BOUND
This Award shall be binding upon all employees employed by Burswood Catering and Entertainment Pty Ltd, and any successor,
assignee or transmittee of Burswood Catering and Entertainment Pty Ltd, in the callings described in clause 5.- Wages of this
award, whose major and substantial employment on any day is performed within the area of land occupied by the Burswood Island
Resort in Western Australia for the purpose of providing food, beverage and entertainment services to the Resort.

4. � DATE OF OPERATION AND TERM
(1) This Award shall have effect on and from 3 October 2001.
(2) The term of this Award shall be until 1 July 2002.

5. - WAGES
(1) The following tables as listed hereunder shall specify the minimum fortnightly rate of wage payable to employees covered

by this Award.

$ Per Fortnight
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1) 939.40
2. Bar Attendant (Grade 2) 956.10
3. Head Bar Attendant 1,014.30
4. Cellarperson 960.90
5. Waiter/Waitress 920.20
6. Steward/Stewardess 920.20
7. Head Waiter/Waitress 993.80
8. Head Steward/Stewardess 993.80
9. Snack-Bar Attendant 920.20
10. Bar Useful 912.30
11. Host/Hostess 993.80
B. KITCHEN
1. Chef 1,062.40
2. Qualified Cook 993.80
3. Cook Employed Alone 940.90
4. Breakfast and/or Other Cook 931.80
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$ Per Fortnight
5. Kitchen Hand 912.30
6. Qualified Butcher 993.80
7. Other Butcher 962.60
C. MISCELLANEOUS
1. Cafeteria Attendant (Grade 1) 920.20
2. Cafeteria Attendant (Grade 2) 931.80
3. Commissionaire 912.30
4. Valet/Carparking Attendant 912.30
5. Storeperson 931.80
6. Cleaner 912.30
7. General Hand 912.30
8. Guest Services Officer 993.80
9. Cashier 939.40
10. Wardrobe Attendant 912.30

(a) In-Charge Rates
An employee who is appointed and placed in charge of other employees shall be paid the following rates in addition
to the employee�s ordinary time rate of pay�

$ Per Fortnight
(i) if placed in charge of less than 6 employees 22.50
(ii) if placed in charge of 6-10 employees 30.30
(iii) if placed in charge of 11-20 employees 35.20
(iv) if placed in charge of more than 20 employees 58.80

Provided that these additional rates shall not be payable to any employee employed in the classifications of Chef,
Head Waiter, Head Waitress, Head Steward, Head Stewardess and Head Bar Attendant.

(b) Service Payments
In addition to the wage rates prescribed in Sections A, B, and C of this sub-clause, all employees (other than
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates�

$ Per Fortnight
After 1 year of service 17.50
After 2 years of service 26.90
After 3 years and subsequent years of service 36.00

D. SECURITY
1. Camera Surveillance Operator

On commencement 1272.10
On completion 12 months service 1296.80
On completion 24 months service 1372.90
On completion 48 months service 1398.30
and thereafter

2. Security Officer or
On commencement 1018.40
On completion 3 months probation 1070.90
On completion 12 months service 1126.30
On completion 24 months service 1215.10
On completion 48 months service 1239.50
and thereafter

Provided that an employee appointed as a Senior Security Office shall, in addition to the appropriate Security Officers�
rate receive an additional payment of $52.30 per fortnight from the date of operation of this Award.
Employees engaged in the classifications described below on a casual contract of service in accordance with the
provisions of Clause 14. � Casual Employees of this Award shall�
(a) in the case of employees engaged prior to the operation of this Award in the classifications of Security Officer,

move from their �on commencement� wage increment to the next wage increment after performing 494 hours of
work, but in any event not before three months of service, and not later than six months of service.

(b) in the case of employees engaged subsequent to the operation of this Award in the following classifications,
move successively from their �on commencement� wage increment to the next wage increment as follows�
(aa) Surveillance Operator

After 1976 hours, but in either event not before 12 months of service and not later than 24 months of
service; and thereafter.
After 3952 hours but in either event not before 24 months of service and not later than 48 months of
service; and thereafter.
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of
service.

(bb) Security Officer
After 464 hours, but in either event not before 3 months of service and not later than 6 months of
service; and thereafter.



558 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

After 1976 hours but in either event not before 12 months of service and not later than 24 months
service; and thereafter.
After 3952 hours, but in either event not before 24 months of service and not later than 48 months of
service.
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of
service.

(2) Classifications.
(a) �Bar Attendant � Grade 1� shall be an employee over the age of 18 years who serves liquor for sale from

behind a bar counter, and shall include an employee employed in the sale of liquor from a bottle department.
(b) �Bar Attendant � Grade 2� shall be an employee over the age of 18 years who, in addition to performing the

normal duties of a �Bar Attendant � Grade 1� as defined in (a) hereof, shall be required by the Employer to
have a knowledge of the preparation and/or mixing of drinks and where necessary carry out such duties.

(c) �Qualified Butcher� shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Employer.

(d) �Cafeteria Attendant � Grade 1� shall be an employee serving and/or receiving money from employees for
snacks or meals.

(e) �Cafeteria Attendant � Grade 2� shall be an employee who, in addition to the duties of a �Cafeteria Attendant �
Grade 1�, assists in the preparation of snacks and meals served to employees.

(f) �Cellarperson� shall be an employee employed in charge of, or responsible for, the contents of a cellar or liquor
store.

(g) �Cleaner� shall be an employee who does general cleaning duties in or about the Resort complex.
(h) �Chef� shall be an employee appointed as such and shall be an employee who is a �Qualified Cook� (as defined

in paragraph (i) of this subclause).
(i) �Qualified Cook� shall be an employee who has completed and can produce appropriate documentary evidence

to the Employer to the effect that he or she has successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or who can provide documentary evidence of having served at least
6 years in Her Majesty�s Armed Forces in the classification of Cook.

(j) �Breakfast Cook� shall be an employee (other than a Chef, Qualified Cook or Cook Employed Alone) who is
responsible for the preparation of breakfasts.

(k) �Other Cook� shall be an employee who assists in the cooking and preparing of meals.
(l) �Cook Employed Alone� shall be an employee who is employed when no other cook is employed during their

shift.
(m) �General Hand� shall be an employee engaged to perform general duties in and around the Resort but not

including cooking, waiting, dispensing of liquor or other specialised functions.
(n) �Snack Bar Attendant� shall be an employee serving, and/or receiving money from the public for, snacks or

meals.
(o) �Head Waiter, Head Waitress, Head Steward or Head Stewardess� shall be an employee required by the

Employer to be in charge of other Waiters, Waitresses, Stewards or Stewardesses.
(p) �Head Bar Attendant� shall be a Grade 2 Bar Attendant required by the Employer to be in charge of other Bar

Attendants.
(q) �Wardrobe Attendant� shall be an employee who receives, distributes and maintains employee clothing,

uniforms and equipment.
(r) �Waiter or Waitress� shall be an employee who attends to the needs of other guests at a table and/or performs

room service duties.
(s) �Guest Services Officer� shall be a person who attends to the needs of patrons including providing information

and conducting tours.
(t) �Storeperson� shall be a person employed in charge of and/or responsible for the contents of a store, not being a

place where alcoholic beverages or liquors are kept.
(u) �Bar Useful� shall be an employee required to perform duties associated with bar and waiting work. Such

duties include the wiping of tables or bar tops, collection of glasses or plates and the cleaning of bar mats or
other general duties of a similar nature.

(v) �Security Officer� shall be an employee engaged to enforce dress, behaviour and entry requirements at the
Resort, and to carry out routine security functions throughout the Resort.

(w) �Senior Security Officer� shall be an employee who is appointed as such and is responsible for the enforcement
of such security measures throughout the Resort as may be directed from time to time.

(x) �Camera Surveillance Operator� shall be an employee who monitors the operations of the gaming tables by
remote observation including the use of electronic equipment.

(y) �Valet/Carparking Attendant� shall be an employee engaged in and around the Resort in the direction and/or
parking of vehicles.

6. - MINIMUM WAGE � ADULT MALES AND FEMALES
(1) Notwithstanding the terms of this Award no adult employee shall be paid less than the Minimum Adult Award Wage

unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult employees is $413.40 per week payable from the beginning of the

first pay period commencing on or after 1st August 2001.
(3) The Minimum Adult Award Wage of $413.40 per week is deemed to include all arbitrated safety net adjustments from

State Wage Case decisions.
(4) Unless otherwise provided in this clause adults employed as casual or part-time employees shall not be paid less than pro-

rata the Minimum Adult Award Wage according to the hours worked.
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(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $413.40 per week.

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the minimum
award rate.

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage shall�
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,

long service leave and annual leave and for all other purposes of this award.
(8) (a) an apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay for

an employee 21 years of age or more as prescribed by the Minimum Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made pursuant to the Minimum Conditions of Employment Act, 1993 as
his ordinary rate of pay in respect o the ordinary hours of work prescribed by this Award.

(b) Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by this Award.

(c) Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this
Award for the classification in which the employee is employed.

(9) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2001 State Wage
Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent
amount in rates of pay received by employees whose wages and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7. - JUNIOR EMPLOYEES
(1) Subject to the Liquor Licensing Act 1988, and the Casino Control Act, employees under the age of 19 years may be

employed as junior employees in any of the occupations covered by this agreement, other than an apprenticeship trade, in
the proportion of one junior to every two, or fraction of two, adult employees employed in the same occupation, provided
that this ratio may be altered by written agreement between the Employer and the Union. Provided further, that no junior
female employee under the age of 18 years shall be employed in the classification of Room Attendant.

(2) The minimum fortnightly rates of wages for work in ordinary time to be paid to junior employees shall be as follows�
Percentage of the Lowest Adult

Male or Female Total Rate
%

Under 18 years of age 70
Between 18 and 19 years of age 80
At 19 years of age Full Adult Wages

Provided that any junior employee employed in the classifications of Bar Attendant or Cellarperson shall be paid full
adult rates.

8. � APPRENTICES
(1) The provisions of the Apprenticeship Regulations of 1981 made under the Industrial Training Act 1975, as varied from

time to time are hereby incorporated in and form part of this clause.
(2) Apprentices may be taken in the ratio of one Apprentice for every two or fraction of two (the fraction being not less than

one) tradesperson.
(3) An Apprentice shall be paid a percentage of the rate appropriate to a �Qualified Cook�, or �Qualified Butcher� as the

case may be in accordance with the following scale�
(a) Four Year Term %

1st year 42
2nd year 55
3rd year 75
4th year 88

(b) Three and a Half Year Term
First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three Year Term
1st year 55
2nd year 75
3rd year 88
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9. � DEFINITIONS
(1) �Employer� shall mean Burswood Catering and Entertainment Pty Ltd.
(2) �Union� shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
(3) �Daily Spread of Shift� shall mean the time which elapses from the employee�s actual starting time to the employee�s

actual finishing time for the day or shift.
(4) �Ordinary Time Rate� shall mean all rates of pay referred to in Clause 5. � Wages of this Award, as varied from time to

time.
(5) �Rostered Fortnight� shall mean those ordinary hours the employee is rostered to work within any given pay fortnight.
(6) �Rostered Day Off� shall mean any period of twenty-four continuous hours off work between the completion of the

employee�s last rostered ordinary shift of work and the commencement of the employee�s next rostered ordinary shift of
work.

(7) �Casino Control Act� shall mean the Casino Control Act, 1984 (WA).

10. - CONTRACT OF SERVICE
(1) Except for casual and probationary employees, the contract of service shall be on a fortnightly basis.
(2) Subject to sub-clause (3) of this clause, employment shall be terminated by two weeks� notice on either side, given on

any working day during the fortnight or by payment by the Employer or the forfeiture by the employee, as the case may
be, of two weeks� pay.

(3) Upon commencement of employment, an employee will be subject to a probationary period of three months. The purpose
of the probationary period is to enable the Employer to assess the suitability of the employee for permanent employment,
and to allow the employee to assess whether he/she wishes to become a permanent employee of the Employer. At any
time prior to the expiry of the probationary period, the Employer or the employee may terminate the employment
relationship and the contract of employment on one week�s notice to the other party, or by payment or forfeiture of one
week�s pay (as the case may be) in lieu of such notice.

(4) (a) For the purposes of this clause the terms �one week�s notice� and �two weeks� notice� shall mean those
ordinary hours rostered to work in any given rostered week or fortnight respectively, provided that the period
shall not include the shift in which the notice is given.

(b) The terms �one week�s pay� and �two weeks� pay� shall mean, respectively, 38 and 76 hours� wages paid at
the ordinary time rates, provided that in the case of a part-time employee �one week�s pay� and �two weeks�
pay� shall mean the number of hours the employee would have normally worked in that particular week or
fortnight (as the case may be) calculated at the ordinary hourly rate for part-time employees.

(5) Nothing in this clause shall affect the right of the Employer to dismiss any employee without notice for misconduct and
in such cases, wages shall be paid up to the time of dismissal only.

(6) The Employer may direct an employee to carry out such duties as are within the limits of the employee�s skills,
competence and training.

(7) (a) Notwithstanding the fact that an employee is usually engaged to work in a particular classification (�the
principal classification�), he/she may agree to work on a casual basis in a different classification, provided the
employee is capable of performing the duties of that classification, and subject to any restrictions provided for
in the Casino Control Act.

(b) An employee cannot agree to so work on such a casual basis at any time�
(i) when he/she is, or will be, rostered to work in their principal classification;
(ii) when he/she is, or will be, required to work overtime in terms of this Award.

(c) An employee engaged under this clause is entitled to a minimum break of 8 hours between the completion of
the engagement and the commencement of their next rostered shift.

(d) Despite an employee�s agreement to so work on such a casual basis, the Employer shall, in its sole discretion,
decide whether the employee is to so work, and when the employee may so work.

(e) Should an employee so work on such a casual basis, he/she shall be remunerated in accordance with the
classification in which he/she is engaged to so work and not in accordance with their principal classification.

(f) Each occasion on which an employee so performs casual work shall be deemed to be a separate and distinct
contract of employment between the employee and the Employer and no continuing rights and obligations
will arise between the employee and the Employer as a consequence of an employee so performing such work
on one or more occasions.

(g) The provisions of Clause 14. - Casual Employees of this Award shall apply to any work performed by an
employee in terms of this sub-clause.

(h) This clause is not designed to avoid overtime obligations and does not therefore disadvantage other
employees.

(8) (a) Should an employee fail to report for work for three consecutive shifts and not make contact with their
department to explain their absence, the Employer may send a letter to the last known address of the
employee, and request that the employee contact the Employer within a specified period of time regarding
their absence from work.

(b) Should the employee make contact with the Employer within the required period with a reasonable
explanation for their absence, they shall, upon their return to work, be subject to the Employer�s normal
disciplinary procedures regarding their period of unauthorised absence.

(c) Should the employee fail to make contact with the Employer within the required period with a reasonable
explanation for their absence, or should the employee not have a reasonable explanation for their absence, the
Employer may terminate the employee�s services.

11. � HOURS
(1) (a) Subject to this clause and except as provided elsewhere in this Award, the ordinary hours of work shall be

76 per fortnight.
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(b) The ordinary hours of work shall be exclusive of meal breaks and be so rostered that an employee shall not be
required to commence work on more than 10 shifts in each fortnight.

(c) Each ordinary hour�s work period shall not be less than 4 nor more than 10 ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours.

(d) Where an ordinary hour�s work period commences prior to midnight on any day and finishes in the early hours
of the next day, that work period shall be deemed to have been worked on the day upon which the ordinary
hour�s work period commenced. Provided, however, that the employee shall be paid the appropriate additional
rates provided by Clause 12. � Additional Rates for Ordinary Hours of this Award or Clause 20. � Public
Holidays of this Award according to the actual hours worked in that work period.

(e) The roster for each employee shall provide for a minimum of 10 consecutive hours� break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift. In the case of a
change in shift at the employee�s request or a changeover of roster, 8 consecutive hours shall be substituted for
10 hours.

(2) The Employer shall have the right to roster the ordinary hours of work for each employee according to the needs of the
business, but where the proposed rostered hours of work are to include more than 4 shifts of 10 ordinary hours� duration,
the Employer shall seek the agreement of each employee.
Provided that once agreement is given by the employee, such agreement is to remain unchanged during the course of
employment with the Employer.

12. - ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is rostered to work any of the employee�s ordinary hours prior to 7.00am or after 7.00pm, Monday to

Friday, both inclusive shall, in addition to the employee�s ordinary time rate of pay, be entitled to, from the date of
operation of this Award and for the period of the Award, an allowance of $1.24 per hour or part thereof for time worked
during such hours.

(2) (a) All ordinary hours worked between midnight Friday and midnight Saturday shall be paid at the rate of time and
one half.

(b) All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three-quarters, provided that those employees employed in the classifications of Bar Attendant and Head Bar
Attendant shall be paid at the rate of double time.

(c) Any employee who is required to work any of the employee�s ordinary hours on any day in more than one
period, other than for meal breaks as prescribed in Clause 16. � Meal and Rest Breaks of this Award, shall be
paid an allowance of $1.83 per day for such broken work period worked.

(d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room,
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually
unsavoury or unhygienic nature, such employee shall, in addition to the employee�s ordinary time rate of pay be
paid a flat allowance of $5.75 per shift from the date of operation of this Award.

13. � OVERTIME
(1) Overtime shall mean all work performed outside of the rostered ordinary hours of work or outside the daily spread of shift

and shall be paid at the following rates�
(a) Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter.
(b) Between midnight Friday and midnight Sunday, double time for all hours worked.
(c) For all work performed on an employee�s rostered day off, double time with a minimum payment as for

4 hours� work (but subject to paragraph (d) of this subclause, provided that such 4 hour minimum shall not
apply where the overtime is continuous with the previous day�s duty.

(d) Should an employee be required by the Employer to attend a departmental meeting or a training course on their
rostered day off, they will be paid double time for a minimum period of 2 hours.

(2) (a) An employee working overtime shall be entitled to a 10 consecutive hours� break between the time they finish
the overtime and the commencement of the employee�s ordinary hours in the next rostered shift.

(b) Where an employee after having left work for the day, is recalled to work by the Employer prior to the
commencement of the employee�s next rostered ordinary shift, the employee shall be paid for all work
performed at the rate of double time with a minimum payment as for 3 hours� work. Provided that these
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously
with an employee�s commencement of the employee�s ordinary hours in the next rostered shift.

(c) An employee (other than a casual employee) who as a result of working overtime between the termination of
one ordinary hour�s shift and the commencement of the next ordinary hour�s shift has not had at least
10 consecutive hours off duty between those times, shall not be requested to attend work after the completion of
such overtime until he/she has had 10 consecutive hours off duty without loss of pay for ordinary working time
occurring during such absence.

(d) If, on the instruction of the Employer, an employee resumes or continues work without having had
10 consecutive hours off duty as provided in paragraph (c) of this subclause, he/she shall be paid at double time
until released from duty for such period. The employee shall then be entitled to be absent for a period of
10 consecutive hours off duty without loss of pay for ordinary working time occurring during such absence.

(3) All time worked by an employee (not being a casual employee) as overtime as aforesaid shall be paid for at the rates
referred to in this clause on the basis that each shift worked shall stand alone.

(4) Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee
shall work in accordance with such provisions.

14. - CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged on an hourly contract of service and includes an employee engaged

under clause 10(7) of this award.
(2) Casual employees shall be engaged for a minimum period of two consecutive hours on each occasion required.
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(3) (a) Casual employees shall be paid at the rate of time and one half for all hours worked, provided that this rate shall
increase to double time for employees employed in the classifications of Bar Attendant and Head Bar Attendant
and time and three-quarters for all other employees for all work performed on a Sunday, and to double time and
one half for all work performed on the holidays referred to in paragraph (a) of sub-clause (1) of Clause 20. �
Public Holidays of this Award.

(b) �Time� as referred to above shall be 1/76th of the fortnightly rate of pay for the classification as prescribed in
Clause 5. � Wages of this Award.

(4) The provisions of Clause 12. � Additional Rates for Ordinary Hours, Clause 18. � Sick Leave, Clause 20. � Public
Holidays (except insofar as sub-clause (1) relates to sub-clause (3) of this clause), Clause 21. � Annual Leave and Clause
46. � Jury Duty shall not apply to a casual employee.

15. - PART-TIME EMPLOYEES
(1) A part-time employee shall mean an employee who, subject to the provisions of Clause 11. � Hours of this Award,

regularly works at least 20 but less than 76 hours each fortnight.
(2) A part-time employee shall receive payment for wages, annual leave, holidays, bereavement leave and sick leave on a

pro-rata basis in the same proportion as the number of hours regularly worked each fortnight bears to 76 hours.

16. - MEAL AND REST BREAKS
(1) (a) Each employee shall be entitled to an unpaid meal break of not less than 30 minutes nor more than 60 minutes

which shall commence after completing not less than one hour 30 minutes and not more than 6 hours of any
rostered shift. Provided that where it is not possible to grant the meal break during the above prescribed period,
the said meal break shall be treated as time worked and the employee shall, in addition to ordinary time rates, be
paid 50 per cent of the ordinary hourly rate applying to such employee, until such time as the employee is
released for a meal, or until the completion of the rostered shift, whichever is the sooner.

(b) The provisions of paragraph (a) of this sub-clause, as they relate to the period in which a meal break shall be
taken, may be altered by written agreement between the Employer and the Union which written agreement shall
then be a bar to any action taken by any person to enforce the provisions of paragraph (a) of this sub-clause as
they relate to the period in which a meal break shall be taken.

(c) Notwithstanding the provisions of paragraph (a) of this sub-clause, a casual employee may nominate not to take
the meal break, as provided, and in such circumstances the meal break shall be treated as time worked and paid
for as such.

(d) The nomination referred to in paragraph (c) of this sub-clause, shall be in writing and a copy forwarded to the
Union and will take effect from the date specified. Such nomination will continue until revoked by the
employee in writing. Such written agreement, until revoked, shall then be a bar to any action taken by any
person to enforce a meal break for the employee in question.

(2) An employee who is required to commence overtime of at least 2 hours after completing the employee�s ordinary hours of
work for the day, shall be allowed a paid meal break of 20 minutes� duration prior to the completion of such overtime,
provided that the employee shall be allowed a further paid meal break of 20 minutes� duration during any subsequent
4 hours of overtime worked.

(3) In addition to recognised meal breaks, one other break of at least 2 hours during each shift is permissible. Such break of
2 hours or more may include a meal break as prescribed in sub-clause (1) of this clause.

(4) Each employee shall be entitled to two paid rest breaks of 10 minutes� duration in each rostered shift to be taken at
maximum four hourly intervals. Such rest breaks shall be taken at mutually agreeable times which shall not interfere with
the continuity of work where continuity is necessary.

17. - MEAL MONEY
(1) All employees shall be supplied with one meal free of charge per rostered shift, to be consumed in the employee cafeteria.
(2) Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be

consumed in the employee cafeteria. Provided that where the Employer does not supply such a meal, the employee shall
be paid $5.42 per meal.

18. - SICK LEAVE
(1) An employee who is unable to attend or remain at the employee�s place of employment during ordinary hours of work by

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(a) An employee shall be entitled to up to 76 hours� paid sick leave for each completed year of service with the

Employer, which entitlement shall accrue pro-rata on a weekly basis.
(b) If in the first or successive years of service with the Employer an employee is absent on the ground of personal

ill health or injury for a period longer than the employee�s entitlement to paid sick leave, payment may be
adjusted at the end of that year of service, or at the time the employee�s services terminate if before the end of
the year of service, to the extent that the employee has become entitled to further paid sick leave during that
year of service.

(2) The unpaid portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and, subject
to this clause, may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence.

(3) To be entitled to payment in accordance with this clause the employee shall, where practicable, advise the Employer prior
to the employee�s normal commencement time, of the employee�s inability to attend work, the nature of the illness or
injury and estimated duration of the absence.

(4) (a) Subject to paragraph (b) of this sub-clause, the provisions of this clause shall not apply to an employee who
fails to produce a certificate from a medical practitioner dated at the time of the absence or who fails to supply
other evidence of the illness or injury to the satisfaction of the Employer.

(b) Provided that an employee shall not be required to produce a certificate from a medical practitioner with respect
to absences of one shift or less, provided that such absences do not exceed four shifts in any year of service.
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(5) Sickness When on Annual Leave
(a) Subject to satisfactory proof being provided in a certificate of a qualified medical practitioner obtained during

the period of illness, any period of annual leave during which the employee is confined to their residence or a
hospital as a result of personal ill health or injury, shall be regarded as sick leave.

(b) An application to the Employer to grant paid sick leave in place of paid annual leave shall be made within seven
days of the employee returning to work.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave, and shall not be made with respect to
fractions of a day.

(d) In any case where this sub-clause applies, the replaced period of annual leave may be taken by the employee at
another time mutually agreed, or failing agreement shall be added to the employee�s next period of annual
leave.

(6) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently taken,
provided that the annual loading prescribed in Clause 21. � Annual Leave shall be deemed to have been paid with respect
to the replaced annual leave.

(7) The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the
Workers� Compensation and Rehabilitation Act, nor to employees whose injury or illness is the result of the employee�s
own misconduct.

(8) Family Leave
(a) An employee may use up to a maximum of 24 hours of accrued sick leave in any year of service which an

employee has accrued in the previous year of service, to care for an immediate family member or a member of
the employee�s household who is ill and who requires the employee�s care and attention during the period of
illness.

(b) �Immediate family member� means a wife, husband, de facto wife, de facto husband, father, father-in-law,
mother, mother-in-law, brother, sister, child, step-child or step-parent.

(c) �Member of the employee�s household� means a person who lives with the employee as a member of the
employee�s family.

(d) When taking family leave, an employee shall wherever practicable, give the Employer notice prior to the
employee�s normal commencement time, of the employee�s inability to attend work, the name of the person
requiring care and their relationship to the employee, the nature of the illness or injury, the reasons for taking
such leave and the estimated duration of the absence.

(e) To be entitled to paid family leave, an employee shall produce satisfactory evidence of illness of the immediate
family member or member of the employee�s household, to the Employer in the form of a medical certificate, in
the name of the person requiring care, from a medical practitioner dated at the time of the employee�s absence.

(f) An employee may, with the consent of the Employer, take unpaid leave for the purpose of providing care to an
immediate family member or member of the employee�s household who is ill.

(g) Family leave is not cumulative from year to year.

19. - BEREAVEMENT LEAVE
(1) An employee shall, on the death of a wife, husband, de facto wife, de facto husband, father, father-in-law, mother,

mother-in-law, brother, sister, child, step-child, step-parent, or any person who lived with the employee as a member of
the employee�s family immediately before that person�s death, be entitled on notice to leave without deduction of pay for
a period not exceeding the number of ordinary hours that would have been worked by the employee in two work periods
rostered to be worked by the employee.

(2) Provided that proof of such death shall be furnished by the employee to the satisfaction of the Employer on each such
occasion.

(3) Provided that this clause shall have no application when the period of leave claimed in accordance with this clause
coincides with any other period of leave that the employee concerned may have already taken.

20. - PUBLIC HOLIDAYS
(1) (a) The following days, subject to paragraph (c) of this sub-clause, shall be observed as paid holidays�

New Year�s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
All work done on any such day shall be paid for at the rate of double time and a half, with a minimum payment
as for 4 hours worked, provided that such 4 hour minimum shall not apply in the case of those hours which are
worked continuously with shifts commencing on the preceding day, or ceasing on the following day.

(b) Where an additional public holiday (other than Easter Saturday) is proclaimed or gazetted by the authority of
the Commonwealth Government or the State Government, and such holiday is to be observed generally by
persons throughout the State, then such day shall be deemed to be a holiday for the purposes of this agreement.

(c) When any of the public holidays mentioned in paragraph (a) of this sub-clause falls on a Saturday or a Sunday,
the holiday shall be observed on the next succeeding Monday, and when Boxing Day falls on a Sunday or a
Monday, the holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be
observed as a public holiday and paid as such, and the day for which it is substituted shall not be observed as a
public holiday and shall be paid at the appropriate rates.

(2) Where an employee�s rostered day off coincides with any of the public holidays prescribed in this clause, such employee
shall receive eight hours� additional pay at ordinary rates from the Employer on the next succeeding pay day.

(3) Provided that when an employee is absent from their employment on only one working day or part of a day before or after
a holiday, except on account of illness or other legitimate reason, they shall not suffer loss of payment for more than one
day of the holidays.
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21. - ANNUAL LEAVE
(1) (a) Except as hereinafter provided, upon the completion of 12 month�s continuous service with the Employer, and

on an annual basis thereafter, each employee (other than a casual employee) shall be entitled to 152 hours
annual leave paid at ordinary time rates.

(b) Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after the
completion of 12 months� continuous service with the Employer, provided that the 38 additional hours�
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee�s ordinary time rate of
pay for the prescribed period of absence.

(2) (a) Subject to paragraph (b) of sub-clause (1) of this clause, during a period of annual leave an employee shall
receive a loading of 17.5 per cent calculated on the employee�s ordinary time rate of pay for the prescribed
period of absence. Provided that where the employee would have received any additional rates for work
performed in ordinary hours, as prescribed by this Award, had he/she not been on leave during the relevant
period and such additional rates would have entitled the employee to a greater amount than the loading of
17.5 per cent, then such additional rates shall be added to the employee�s ordinary rate of wage in lieu of the
17.5 per cent loading. Provided further, that if the additional rates would have entitled the employee to a lesser
amount than the loading of 17.5 per cent then such loadings of 17.5 per cent shall be added to the employee�s
ordinary rate of wage in lieu of the additional rates.

(b) Upon application and at the Employer�s discretion, annual leave may be approved and taken to the extent that
the employee has accrued such leave in accordance with sub-clause (1) of this clause, prior to the completion of
any 12 month qualifying period, and where such leave is granted the loading prescribed in paragraph (b) of sub-
clause (1) and paragraph (a) of sub-clause (2) of this clause, but subject to paragraph (c) of sub-clause (2) of this
clause, shall be paid on a proportionate scale.

(c) Provided that where such leave as prescribed in paragraph (b) of sub-clause (2) of this clause is granted, any
employee whose employment terminates prior to the completion of the said twelve months� service and who has
been paid loading in accordance with paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this
clause shall have an amount equal to the loading that has been paid deducted from whatever remuneration is
payable by the Employer upon their termination.

(d) The loading prescribed within paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this clause
shall not apply to proportionate leave on termination.

(3) (a) Where any prescribed public holiday falls within an employee�s period of annual leave, there shall be added to
that period one shift being an ordinary working shift for each such holiday observed as aforesaid.

(b) Where a holiday falls as aforesaid and the employee fails, without reasonable cause, proof whereof shall be
upon him/her, to attend for work at their ordinary starting time on the working day immediately following the
last day of the period of annual leave, they shall not be entitled to be paid for such holiday.

(4) (a) Any employee whose employment terminates after they have completed a twelve month qualifying period and
who has not been allowed the leave prescribed under this clause in respect of that qualifying period shall be
given payment in lieu of that leave and loading, or in a case to which sub-paragraph (ii) of this sub-clause
applies, in lieu of so much of that leave as they have not been allowed unless�
(i) they have been justifiably dismissed for misconduct; and
(ii) the misconduct for which they have been dismissed occurred prior to the completion of that

qualifying period.
(b) If after one month�s continuous service in any qualifying twelve month period an employee leaves their

employment or their employment is terminated by the Employer through no fault of the employee, the employee
shall be paid 3.65 hours� pay at their ordinary rate of wage in respect of each completed week of service.

(5) (a) Annual leave shall be given and taken in one continuous period, or if the Employer and the employee so agree,
in two separate periods, provided that one such period shall be of at least 38 hours� duration.

(b) Provided that where necessary, the Employer and the employee may mutually agree on annual leave being taken
in a manner other than set out in paragraph (a) of this sub-clause so as to meet some special need of the
employee. Provided that this provision shall not be used so as to defeat the true purpose of annual leave.

(c) Provided that by prior arrangement between the Employer and the employee, annual leave may be allowed to
accumulate for no more than 2 years so as to meet some special need of the employee. Where such annual leave
is allowed to accumulate, the ordinary wage for that leave shall be the ordinary wage applicable to the employee
at the date at which they became entitled to leave unless the Employer agrees in writing that the wage be that
applicable at the date the leave commences.

(6) Any time in respect of which an employee is absent from work, shall not count for the purpose of determining the
employee�s right to annual leave, unless it is an absence during which the employee is entitled to claim sick pay or time
spent on holidays, annual leave, long service leave or bereavement leave as prescribed by this Award.

22. - LONG SERVICE
The Long Service Leave provisions published in Volume 81 of the Western Australian Industrial Gazette, at pages 1-4 inclusive are
hereby incorporated in, and shall be deemed to be part of this Award.

23. - PAYMENT OF WAGES
(1) Wages shall be paid fortnightly into a bank account, or any other account, nominated and available to the employee.
(2) An employee who lawfully terminates the employee�s employment, or is dismissed for reasons other than misconduct,

shall be paid all wages due on the next working day following cessation, provided that if the next working day is a
Saturday, Sunday or public holiday, then payment shall be made to the employee on the next weekday following that
Saturday, Sunday or public holiday.

(3) At the time of being paid, each employee shall be issued with a statement by the Employer showing gross wages and
allowances due to him/her and all deductions made therefrom.

(4) The Employer shall pay all wages into the employee�s nominated account on a day other than Saturday or Sunday and no
later than five days after the end of any rostered fortnight.
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24. - BAR WORK
(1) Any employee other than a Bar Attendant who, in addition to the employee�s normal duties, is required to dispense liquor

from a bar shall, in addition to the employee�s ordinary time rate of pay, be paid a flat allowance of 72 cents per shift for
the performance of such additional duties.

(2) Any employee employed as a Bar Attendant who is required, in addition to the employee�s normal duties, to be
responsible for and/or the purchasing of stock, shall be paid in addition to the employee�s ordinary time rate of pay an
allowance of $11.90 per fortnight.

25. - HIGHER DUTIES
(1) An employee, who on any rostered shift performs work for 4 or more hours, on duties carrying a higher prescribed rate of

wage than that in which they are normally engaged, or on duties carrying the allowance referred to in sub-clause (4) of
this clause, shall be paid the higher wage or allowance (as the case may be) for such shift. If work is performed for less
than 4 hours on any rostered shift, they shall be paid the higher wage or the allowance (as the case may be) for the time so
worked.

(2) Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any loss of
pay.

(3) Notwithstanding sub-clause (1) of this clause, any employee who is required to relieve in a managerial position shall be
paid an allowance of 20% of the employee�s ordinary hourly rate of pay. Such allowance shall be regarded as part of the
weekly wage for all purposes of this Award.

26. - UNIFORMS AND LAUNDERING
(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special

uniform shall be provided by the Employer and shall at all times remain the Employer�s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars,
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special
uniforms within the meaning of this clause.

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer�s expense or otherwise the
employee shall be paid $6.40 per fortnight as laundry allowance.

(3) Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as
described in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer�s expense or otherwise
shall be paid $4.20 per fortnight as a laundry allowance.

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Employer standards.

27. - PROTECTIVE CLOTHING
(1) Any employee required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances shall be supplied with rubber gloves free of charge by the Employer on a fair wear and tear basis.
(2) Where an employee�s normal occupation requires them to work in the rain, or where the conditions of work are such that

employees are unable to avoid their clothing becoming wet or dirty, they shall be supplied with suitable protective
clothing free of charge by the Employer on a fair wear and tear basis.

(3) Where in the course of performing normal duties an employee is unable to avoid their feet becoming wet, they shall be
supplied with suitable protective footwear free of charge by the Employer on a fair wear and tear basis.

(4) Notwithstanding sub-clauses (1), (2) and (3) of this clause, should the Employer deem it necessary that protective clothing
or equipment be necessary in order for an employee to carry out their normal duties, such clothing or equipment shall be
supplied by the Employer free of charge.

(5) Provided that such protective clothing or equipment shall at all times remain the Employer�s property and employees shall
be obligated to wear and use such protective clothing or equipment as required.

28. - EMPLOYEES� EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out the employee�s duties shall be supplied by the Employer free of charge. Provided that
where an employee is required by the Employer to use the employee�s own knives they shall be paid an allowance of $9.40 per
fortnight.

29. - RECORD
(1) The Employer shall keep such records as may be necessary so as to readily ascertain the following information�

(a) The full name and occupation of each employee, and whether the employee is employed on either a full-time,
part-time or casual contract of service.

(b) The time each employee commences and finishes work each day including any breaks in shift. Provided that it
shall be the employee�s responsibility to complete such time sheets as may be required by the Employer.

(c) The number of ordinary hours and the number of overtime hours worked each day by each employee and the
totals for each pay period.

(d) The wages and (if any) allowances and overtime paid to each employee each pay period and any deductions
made therefrom.

(e) The age of any employee employed as a junior worker under the provisions of Clause 7. � Junior Employees of
this Award.

(2) The record system shall be open for inspection to a duly accredited official of the Union at the Employer�s office, or other
convenient place, from Monday to Friday, both inclusive between the hours of 9.00 am and 5.00 pm. Such representative
shall, subject to sub-clause (4) of this clause, be permitted reasonable time to inspect the records and if required may take
any extract or copy of the information contained therein.

(3) The Employer shall retain such record for a minimum period of seven years.
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(4) The following provisions shall apply to the inspection of records�
(a) The power of inspection may not be exercised for the purpose of inspecting the time and wages records of an

employee or former employee who�
(i) is not a member of the Union; and
(ii) has notified the Employer in writing that the employee or former employee does not consent to a

representative of the Union having access to those records.
(b) The power of inspection may only be exercised by a representative of the Union authorised for the purpose in

accordance with the rules of the Union.
(c) The representative is empowered to inspect any notification that an employee or former employee does not

consent to a representative having access to time and wages records.
(d) A person who has given a notification referred to in sub-paragraph (ii) of paragraph (a) of this sub-clause may,

by notice in writing to the Employer, withdraw the notification and, upon that withdrawal, the notification
ceases to be of effect.

(e) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours
to the Employer.

(f) The Employer shall endeavour to�
(i) maintain the time and wages records of employees in such a manner that access by a representative

of the Union to the records of employees does not give access to records of employees who are not
members of the Union and have notified the Employer that they do not consent to a representative of
the Union having access to the records;

(ii) ensure that a representative of the Union does not obtain access to the records of employees who are
not members of the Union and have notified the Employer that they do not consent to a
representative of the Union having access to the records; and

(iii) ascertain whether an employee or prospective employee does not consent to a representative of the
Union having access to the time and wages records of the employee or prospective employee.

30. - ROSTER
(1) A roster of the working hours shall be exhibited in such place as it may conveniently and readily be seen by each

employee concerned.
(2) Such roster shall show�

(a) The full name and occupation of each employee.
(b) The hours to be worked by each employee each shift.

(3) The roster shall be open for inspection to a duly accredited official of the Union at such times as the records in Clause 29.
� Record are open for inspection.

(4) The roster shall be drawn up in such a manner so as to show the working hours of each employee (other than a casual
employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of sickness of
any employee or a cause over which the Employer has no control, or by the Employer giving at least seven days� notice to
the employee concerned, or by the mutual consent of the Employer and the employee concerned. Should an employee�s
roster be altered by mutual consent of the Employer and the employee concerned, such consent must be recorded in
writing, and countersigned by the employee and their Supervisor on their time record.

31. - CHANGE AND RESTROOMS
The Employer shall provide change and rest rooms for employees, which shall be adequately lit and ventilated and shall be
sufficiently roomy to accommodate all employees likely to use them at any one time. Such rooms shall be equipped with steel or
vermin-proof lockers, suitable floor coverings and hot and cold shower facilities.

32. - FIRST AID
The Employer shall provide a first aid facility for the use of employees in some reasonably accessible location within the resort.

33. - UNION NOTICES
The Employer shall provide a notice board in a reasonably accessible place within the resort for the posting of Union notices signed
by the Secretary or other duly accredited official of the Union.

34. - UNION DELEGATES AND MEETINGS
(1) The employees shall have the right to elect Union delegates, in agreed work areas, and upon notification by the Union to

the Employer, such delegates shall be recognised by the Employer.
(2) Delegates accredited in accordance with sub-clause (1) of this clause shall be allowed the necessary time during working

hours to interview the appropriate Employer representative on matters affecting the employees so represented within their
designated work area.

(3) Prior to the intended dismissal of a Union delegate, the Employer shall notify the Union accordingly of the reasons for
such dismissal.

(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in accordance
with the following conditions�
(a) At least 14 days� written notice of such meeting is given to the Employer by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Employer being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.

35. - UNDER RATE EMPLOYEES
Any employee, who may by reason of old age or infirmity be unable to earn the minimum wage, may be paid such lesser wage as
may from time to time be agreed upon in writing between the Union and the Employer.
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36. - BREAKDOWNS OR STOPPAGES
The Employer shall be entitled to deduct payment for any day or portion of any day upon which the employee cannot be usefully
employed because of any strike, ban or limitation imposed by the Union or by any other Association or Union through the
breakdown of the Employer�s machinery or any stoppage of work by any cause for which the Employer cannot reasonably be held
responsible.

37. - RIGHT OF ENTRY
(1) Subject to the provisions of the Casino Control Act and the Industrial Relations Act 1979 (WA), the Secretary or any

other duly accredited official of the Union shall have the right to enter the Employer�s premises during such hours when
work is being performed by employees covered by this Award, but shall not in any way interfere with the work so being
performed.

(2) Such officials shall not, without permission of the Employer, interview employees at any time other than recognised meal
or rest breaks.

38. - BREAKAGES
The Employer shall not charge a sum against, nor deduct any sum from the wages of an employee in respect of breakages of
crockery or other utensils, except in the case of wilful misconduct.

39. - RESOLUTION OF DISPUTES
Any problem or dispute arising under the Award during the currency of the Award shall be dealt with as follows�
(1) The matter should first be discussed between the employee concerned and their immediate Supervisor with the view to

resolution of the matter in question.
(2) If at this point the matter is not resolved to the satisfaction of the employee concerned, the matter shall be referred to a

Human Resources Officer or other appropriate officer of the Employer for further investigation and discussion.
(3) If the matter should still not be settled, the employee concerned shall be referred to the Human Resources Coordinator for

further discussion.
(4) Should the employee concerned so desire, the appropriate Union delegate may accompany such employee and participate

in any discussions or investigations prescribed in sub-clauses (2) and (3) of this clause. If for any reason it is the intention
of the Employer to give an employee a written warning, such employee shall have the right to have a Union delegate
present at such time as the written warning is issued.

(5) If the matter is still not satisfactorily resolved, it shall be formally submitted by the Secretary or other official of the
Union to the Employer for consideration and resolution. Provided that persons involved in the problem or dispute will
confer among themselves and make reasonable attempts to resolve problems or disputes before taking those matters to the
Commission. Should the matter, after this, still not be satisfactorily resolved, it may be referred to the Western Australian
Industrial Relations Commission.

(6) Until the matter is determined in accordance with the above procedures, work shall continue normally. All parties to the
Award, the Employer, its officials, the Union and its members will take all possible action to settle any dispute within
7 days of notification of the dispute to the Human Resources Coordinator.

(7) No party shall be prejudiced as to the final settlement by continuance of work in accordance with this clause.
40. - LIMITATION OF WORK

(1) No female employee shall be required to clean out male public restroom facilities or male toilets and bathrooms where
they are used on a continual basis throughout the Resort. Provided that this provision shall not apply in the case of female
employees cleaning toilets attached to bedrooms or suites, or administration areas.

(2) Employees classified as Bar Attendants shall not be required to clean windows, or scrub or wash floors.
(3) No female employee under the age of 18 years shall be required to lift or carry weights in excess of 11 kilograms, and no

female employee over the age of 18 years of age shall be required to lift or carry weights in excess of 16.5 kilograms.
41. - TRAVELLING FACILITIES

Where an employee is required to commence work before or cease work beyond the employee�s normal time of commencement or
cessation of work as the case may be, and the employee�s usual or alternative reasonable means of transport are not available, the
Employer shall provide transport for such employee from or to the employee�s home or usual place of residence.

42. - PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity leave and adoption leave.

(a) Eligibility for�
(i) Maternity Leave

A female employee who becomes pregnant shall, upon production to the Employer of a certificate
from a duly qualified medical practitioner stating the presumed date of her confinement, be entitled
to maternity leave provided that she has had not less than 12 months� continuous service with the
Employer immediately preceding the date upon which she proceeds upon such leave.

(ii) Paternity Leave
A male employee shall, upon production to the Employer of a certificate from a duly qualified
medical practitioner stating the presumed date of confinement of the employee�s spouse or de facto
spouse, be entitled to paternity leave provided that he has had not less than 12 months� continuous
service with the Employer immediately preceding the date upon which he proceeds upon such leave.

(iii) Adoption Leave
An employee with whom a child has been placed with a view to the adoption of the child by the
employee shall be entitled to adoption leave, provided that he or she has had not less than
12 month�s continuous service with the Employer immediately preceding the date upon which he or
she proceeds upon such leave, and provided that the child�
(aa) is not the natural child or the step-child of the employee or the employee�s spouse or de

facto spouse; and
(bb) is less than 5 years of age; and
(cc) has not lived continuously with the employee for 6 months or longer.
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(b) For the purposes of this clause�
(i) An employee shall include a part-time employee but shall not include a casual employee.
(ii) Maternity leave, paternity leave and adoption leave shall mean unpaid maternity leave, paternity leave

and adoption leave.
(2) Period of Leave and Commencement of Leave�

(a) Subject to sub-clauses (3) and (6) of this clause, the period of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity leave, include a period of 6 weeks� compulsory leave to be
taken immediately before the presumed date of confinement and a period of 6 weeks� compulsory leave to be
taken immediately following confinement unless, in the case of the period before the presumed date of
confinement, a medial practitioner has certified that the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to the intended date of commencement of parental leave, give
notice in writing to the Employer stating his or her intention to take such leave.

(c) An employee shall give not less than 4 weeks� notice in writing to the Employer of the date upon which he or
she proposes to commence parental leave, stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as a consequence of failure to give the stipulated period of
notice in accordance with paragraph (c) of this sub-clause if such failure is occasioned by the employee�s or the
employee�s spouse�s or de facto spouse�s confinement occurring earlier than the presumed date.

(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the Employer of particulars of any period of parental leave taken or to be taken by the
employee�s spouse or de facto spouse in relation to the same child. Such notice is to be supported by a statutory
declaration by the employee as to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at the same time as the employee�s spouse or de facto spouse
except in respect of one week�s parental leave�
(i) taken by the male parent immediately after the birth of the child; or
(ii) taken by the employee and the employee�s spouse or de facto spouse immediately after a child has

been placed with them with a view to their adoption of the child.
(g) The entitlement to parental leave is reduced by any period of parental leave taken by the employee�s spouse or

de facto spouse in relation to the same child, except the period of one week�s leave referred to in paragraph (f)
of this sub-clause.

(3) Transfer to a Safe Job in the Case of Maternity Leave�
(a) Where, in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or

hazards connected with the work assigned to an employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the Employer deems it practicable, be transferred to a safe job at the
rate and on the conditions attaching to that job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may, or the Employer may require the employee to
take leave for such period as is certified necessary by the duly qualified medical practitioner. Such leave shall
be treated as maternity leave for the purposes of sub-clauses (7), (8), (9) and (10) of this clause.

(4) Variation of Period of Parental Leave�
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened once

only, save with the agreement of the Employer, by the employee giving not less than 14 days� notice in writing,
stating the period by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the Employer, be shortened by the employee giving not less than
14 days� notice in writing stating the period by which the leave is to be shortened.

(5) Cancellation of Parental Leave�
(a) Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee or that of

the spouse or de facto spouse of an employee terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee�s spouse or de facto

spouse, terminates other than by the birth of a living child, it shall be the right of the employee to resume work
at a time nominated by the Employer which shall not exceed 4 weeks from the date of notice in writing by the
employee to the Employer that he or she desires to resume work.

(6) Special Maternity Leave and Sick Leave�
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the

birth of a living child then�
(i) she shall be entitled to such period of unpaid leave (to be known as special maternity leave) as a

duly qualified medical practitioner certifies as necessary before her return to work;
(ii) for illness other than the normal consequences of confinement she shall be entitled, either in lieu of

or in addition to special maternity leave, to such paid sick leave as to which she is then entitled and
which a duly qualified medical practitioner certifies as necessary before her return to work.

(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take such paid
sick leave as to which she is then entitled and such further unpaid leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9) of this clause, maternity leave shall include special maternity
leave.

(d) An employee returning to work after the completion of a period of leave taken pursuant to this sub-clause shall
be entitled to the position which she held immediately before proceeding on such leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position she held
immediately before such transfer.
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Where such position no longer exists but there are other positions available, for which the employee is qualified
and the duties of which she is capable of performing, she shall be entitled to a position as nearly comparable in
status and wage to that of her former position.

(7) Parental Leave and Other Leave Entitlements�
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) of this clause do not exceed
52 weeks�
(a) An employee may, in lieu of or in conjunction with parental leave, take any annual leave or long service leave

or any part thereof to which he or she is then entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service leave), shall not be

available to an employee during his or her absence on parental leave.
(8) Effect of Parental Leave on Employment�

Notwithstanding any other provisions to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of the agreement.

(9) Termination of Employment�
(a) An employee on parental leave may terminate his or her employment at any time during the period of leave by

notice given in accordance with this Award.
(b) The Employer shall not terminate the employment of an employee on the ground of her pregnancy or on the

ground of his or her absence on parental leave, but otherwise the rights of the Employer in relation to
termination of employment are not hereby affected.

(10) Return to Work After Parental Leave�
(a) An employee shall confirm his or her intention of returning to his or her work by notice in writing to the

Employer given not less than 4 weeks prior to the expiration of the period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) of this sub-clause, shall be entitled to

the position which he or she held immediately before proceeding on parental leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position which she
held immediately before such transfer. Where such position no longer exists but there are other positions
available for which the employee is qualified and the duties of which he or she is capable of performing, he or
she shall be entitled to a position as nearly comparable in status and wage to that of his or her former position.

(11) Replacement Employees�
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on parental

leave.
(b) Before the Employer engages a replacement employee under this sub-clause, the Employer shall inform that

person of the temporary nature of the employment and of the rights of the employee who is being replaced.
(c) Before the Employer engages a person to replace an employee temporarily promoted or transferred in order to

replace an employee exercising his or her rights under this clause, the Employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced.

(d) Provided that nothing in this sub-clause shall be construed as requiring the Employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of the rights conferred by this clause except where his or
her employment continues beyond the 12 months� qualifying period.

43. - SUPERANNUATION
Subject to sub-clause (4) of this clause,
(1) the Employer will make a superannuation contribution equal to the greater of�

(a) 3% of ordinary times earnings per week for full-time and part-time employees who have completed at least four
weeks of service with the Employer and for casual employees who have completed at least eight weeks of
service with the Employer, calculated in the case of part-time and casual employees in the proportion that the
hours worked bears to 38 hours; and

(b) the shortfall amount that would otherwise be payable under Section 19 of the Superannuation Guarantee
(Administration) Act 1992, as amended (�Act�). The operation of the Act is to require employers to pay a
superannuation guarantee charge equal to the shortfall amount where they do not make a superannuation
contribution equal to the following percentage of an employee�s wages, where the employer�s payroll exceeds
$1 million�

Financial Year Percentage
2001 � 2002 8%
2002 � 2003 and following years 9%

(2) It is noted that the Act excludes the wages of certain employees, which means there is no shortfall amount in relation to
these employees and that the Employer will not make any superannuation contribution under paragraph (b) of sub-clause
(1) of this clause in relation to them. These currently include employees over the age of 70, non-residents, employees paid
less than $450.00 in a month and employees under the age of 18 and work less than 30 hours.

(3) The Employer will make the superannuation contribution payable under sub-clause (1) of this clause to a complying
superannuation fund selected by it, unless it is a legal requirement for an employee to select the superannuation fund to
which the contribution is made, in which case the contribution will be made to the superannuation fund selected by the
employee. Until determined otherwise by the Employer or contrary to law, the superannuation contributions will be made
to the Host Plus Superannuation Fund.

(4) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998 �
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of

this clause unless:�
(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation

Guarantee (Administration) Act 1992 of the Commonwealth; and
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(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the
employee permitted to nominate a fund or scheme.

(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which
contributions are to be made by or in respect of the employee.

(c) The employee shall notify the employee of the entitlement to nominate a complying superannuation fund or
scheme as soon as practicable.

(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this sub-clause shall, subject to
the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed.

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and the
employer agree to change the complying superannuation fund or scheme to which contributions are to be made.

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by an employee.

(g) Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying
superannuation fund or scheme�
(i) if one or more complying superannuation funds or schemes to which contributions may be made be

specified herein, the employer is required to make contributions to that fund or scheme, or one of
those funds or schemes nominated by the employer; or

(ii) if no complying superannuation fund or scheme to which contributions may be made be specified
herein, the employer is required to make contributions to a complying fund or scheme nominated by
the employer.

44. - JURY DUTY
(1) An employee summoned to attend for jury service, shall notify the Employer as soon as practicable of the date on which

the employee is required to attend for jury service.
(2) An employee who is required to attend for jury service shall receive paid leave for the time necessary to perform this

duty. Payment from the Employer will only be made for the period of jury service during which the employee would
normally be rostered to work, and shall be paid at the employee�s ordinary time rate.

(3) An employee shall be entitled to retain any jury attendance fees from a court for any period that the employee performs
jury service on a rostered day off. Any payments the employee is entitled to receive from a court for jury service during
an employee�s rostered working hours, shall be deducted from payments made by the Employer under sub-clause (2) of
this clause, prior to payment being made by the Employer.

(4) An employee shall provide the Employer with proof of attendance, the duration of such attendance and the amount
received in respect of such jury service.

45. � LIBERTY TO APPLY
Liberty is reserved to either party to this Award to apply to vary the award in respect of the following matters�

Resolution of disputes
Classification structure
Rostering employees at short notice
Higher duties
Coverage of absences for 5th week of annual leave
Trainees
Introduction of change
Journey cover

46. � PARTIES TO THE AWARD
The following organisation is a party to this Award�

The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch

____________________

2002 WAIRC 05185
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND OTHERS
BERKELEY CHALLENGE PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED MONDAY, 8 APRIL 2002
FILE NO. APPLICATIONS 1431 OF 1998 & 1191 OF 2001
CITATION NO. 2002 WAIRC 05185
_________________________________________________________________________________________________________
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Result Applications for joinder to Contract Cleaners� (Ministry of Education) Award, 1990 dismissed
Representation
Applicant Ms D. MacTiernan
Respondent Mr P. Robertson appeared as agent on behalf of respondents� members of the Chamber of Commerce

and Industry of Western Australia for whom warrants were filed
Mr O. Moon appeared as agent on behalf of respondents for whom warrants were filed

_________________________________________________________________________________________________________

Reasons for Decision
1 SENIOR COMMISSIONER A R BEECH: These proceedings have followed a somewhat unusual course. Application 1431 of

1998 before the Commission in Court Session is an application by the ALHMWU to join as respondents to the Contract
Cleaners� (Ministry of Education) Award, 1990 (referred to hereafter as �the Award�) a number of employers who have
indicated to the Education Department their preparedness to tender for the cleaning of government schools. The matter came
on before the Commission and was the subject of submissions and evidence from the applicant union and from a number of the
respondents. The Commission concluded that the merit of the application lay with the applicant union and granted the
application ((2001) 81 WAIG 35). An appeal against that decision was upheld on the ground that the application had not been
advertised in accordance with section 29A of the Industrial Relations Act 1979. As a result the decision of the Commission
was quashed ((2001) 81 WAIG 769).

2 The application was advertised in accordance with the Act. The advertisement elicited no other interest or response than had
originally been drawn to the attention of the Commission in the earlier proceedings.

3 The Commission in Court Session decided as a consequence that the application should be heard de novo. The union also filed
application 1191 of 2001 to join companies to the Award and, by consent, this application was heard together with application
1431 of 1998. When the proceedings then came before the Commission the applicant union adopted the submissions and
evidence which had been made earlier. The applicant union also called additional evidence.

4 Of the 41 parties named in the two applications, appearances opposing the application were entered by 11 parties. Some of the
parties have similar names, for example both Arrix Integrated and Arrix Services are separately named. Evidence was lead
from 3 of the parties.

5 An agreement was reached between the parties that the tasks that are performed in the contract cleaning of government schools
are similar to the tasks that are performed in cleaning in the general cleaning industry. The differences which the union
contends may exist do not form part of the basis upon which the union makes these two applications. On that basis, there was
no request for the Commission in Court Session to undertake site inspections.

The union�s submissions and evidence
6 The union submits that there is a discrete industry of contract cleaning of Government schools. This is reflected in the Award.

The union states that the Award was developed with input from the contract cleaning industry and that it has been used by the
industry as the applicable award for wages and conditions of contract cleaners cleaning government schools. It provides a
closer nexus to the work done by cleaners employed directly in the public sector cleaning government schools and provides
continuity of their entitlements as they continue to work in the one job over many years.

7 The evidence before the Commission consists firstly of the evidence of Sharryn Maree Jackson who was, at the time, Assistant
Secretary of the applicant union. Her evidence is that in the early part of 1990 there had been a number of disputes which arose
at the change of cleaning contracts. Agreement was reached with industry representatives which resulted in the Award.
Ms Jackson described a number of the employers in the industry who consented to the Award as �major employers�. The scope
of the Award, eventually, was varied so that it applied only to those named employers who were at the time the only employers
that had contracts to clean government schools, in particular, high schools. Ms Jackson�s evidence is that since the time the
Award was made in 1990 it has effectively operated as a common rule award with all employers in the industry using it as the
basis for employment. In addition, her understanding is that State Government tender requirements for cleaning contracts in
government schools included provision that the Award be observed.

8 Ms Jackson referred to an application which had been made by the union in the Australian Industrial Relations Commission for
a federal award in the same terms as the Award in an attempt to protect the Award Safety Net Principle upon the introduction
of workplace agreements pursuant to the Workplace Agreements Act 1993 (WA). The union had summonsed in those
proceedings Mr Jim Bond from Airlite Cleaning and Mr Mark Berry from Arrix Integrated and she relied upon the evidence
then given by them respectively to the effect that the Award was the document that was used by themselves and the industry as
the minimum for the tendering process in the industry of cleaning government schools. Ms Jackson�s evidence had attached to
it the witness statements of these two persons to whom she referred. In Ms Jackson�s evidence, the significant effect of the
Award is that it has provided employees in the cleaning of government schools with comparable wages and terms of
employment to cleaners who worked directly for the government. The Award also provides for some continuity of entitlements
for employees who are employed by an incoming contractor.

9 The union then called evidence from Adrienne Kennedy who had been an Organiser with the applicant union from April 1998.
She worked principally in the area of contract cleaning which included the contract cleaning of government schools. This had
been an area which expanded dramatically following the decision of the Education Department to contract out all school
cleaning in the metropolitan area and most of the rural and regional areas in the State. Until approximately July 1999 the
significant majority of the cleaners with whom she met were employed and paid under the terms of the Award. Since that time
a number of employers had commenced using workplace agreements particularly for new employees who have not been
previously employed by the Education Department. When she has had to deal with issues with employers they have been
raised and settled in accordance with the terms of the Award. She has never had occasion to use the Contract Cleaners Award,
1986 when dealing with matters pertaining to the employment of members who clean in government schools. She was aware
of employers who apply the Contract Cleaners Award, 1986 to their employees who are not employed in government schools.

10 The applicant union then called evidence from Ms Diana MacTiernan who is an Industrial Officer with the applicant union and
has been from July 1997. She related her involvement in trying to negotiate enterprise agreements with several cleaning
companies. As at May 2000, no such agreements had been finalised. In her view, the preparedness of cleaning companies to
finally conclude an enterprise agreement is contingent upon all of the other companies doing the same because they would
otherwise be placed at a competitive disadvantage.

11 When the matter came on again before the Commission, Ms MacTiernan gave further evidence. Her evidence is that following
the change of government in February 2001, a change in government policy means that individual government schools now
have the choice to decide whether they return to having cleaners directly employment by the Education Department or
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retaining their contract cleaners. Approximately 60 schools in the metropolitan area had determined to return to directly
employed cleaners. Ms MacTiernan told the Commission of a dispute which occurred at the Kalamunda Senior High School in
1999 when an incoming contractor refused to employ the cleaners at that site. The Minister for Education at the time had made
a directive that employees at schools had to be given first preference of employment provided that they met the selection
criteria of the incoming contractor.

12 Following the original decision of the Commission in Court Session in this matter, Ms MacTiernan had discussions with some
cleaning contractors and agreed that there are some anomalies in the operations of the Award which do require to be resolved,
particularly in Clause 23 of the award regarding continuity of entitlements.

13 Ms MacTiernan conceded that the basic skills required to clean an office and to clean a school are �somewhat similar�.
Nevertheless, she stated that the cleaning formula prescribed by the Education Department is a quantifiably different rate than
that commonly used by contract cleaners. In Ms MacTiernan�s view, school cleaning is treated quite differently than
commercial cleaning.

14 The union then called evidence from Mr Gordon Mitchell who is an Organiser with the union working in the area of
government schools. To the best of his knowledge, cleaners who worked under new contracts let by the Education Department
from 1996 were employed under the terms of the Award and that all employees in the industry use the Award. He had never
had call to use the Contract Cleaners Award, 1986 when dealing with members of the union who cleaned government schools.
In his dealing with companies such as Airlite and Arrix, they used fully the terms of a Contract Cleaners� (Ministry of
Education) Award, 1990 for their employees where they had not used workplace agreements.

15 The union also called evidence, by way of a sworn witness statement, from Joan Bird. Ms Bird has been employed as a cleaner
at Wanneroo Senior High School since 1990. It is her belief and understanding that the terms and conditions of her
employment have been those of the Contract Cleaners� (Ministry of Education) Award, 1990 with each of the contract
cleaning companies who have had the cleaning contract over that time. When the contract changed in 1996, to Airlite
Cleaning, she had all of the same conditions of employment continued. Not at any time since 1990 has there been a reference
to the Contract Cleaners Award, 1986 being the basis of her, or any of the cleaners with whom she works, terms of
employment. For example, her wage increase in 1998 was not given to her until that award had been finally varied by the
Commission in December of that year and the employees were then paid back to a date in July. The respondents indicated that
they did not wish to cross-examine Ms Bird on her evidence.

16 The union also called evidence from Mr Andrew Hastie, the Project Co-ordinator of School Cleaning and Irrigation. Mr Hastie
had also given evidence in the earlier proceedings, on that occasion his evidence being called by the respondents. His evidence
on that occasion was that the Education Department contracts out 270 cleaning contracts for government schools. In order to
be able to tender for a cleaning contract with the Education Department a contract cleaning business must register as such.
Registration involves addressing a range of criteria including experience in the contract cleaning industry, quality assurance
and financial criteria. Once registered, a contract cleaning business may tender for Education Department work when it
becomes available. Where staff are transferring from the Education Department to the contract cleaning business, the
Education Department likes the transfer to be to �suitable alternative employment�. Consideration as to whether alternative
employment is suitable includes the shift, the hours, whether the employee will need to move residence and if the wage rate
offered is close to his or her existing hourly rate of pay. The Education Department views the Award as acceptable. If the
contract cleaning business indicates that it will employ Education Department staff in accordance with another instrument, the
details have to be provided so that the Education Department can ensure that it provides for suitable alternative employment.
The Education Department does not have an interest in the employment arrangements of employees of the contract cleaning
business where staff are not transferring from the Education Department. His evidence was that the majority of persons
registering would still state in their tender documents that they still intend to use the Award. Further, he is not aware of any
contractor nominating the Contract Cleaners Award 1986 as the instrument of employment.

17 In his later evidence before the Commission, Mr Hastie confirmed the decision of the Government to provide school
communities with the choice in whether or not they will have contract cleaning services or cleaning delivered through a day
labour workforce. His estimate is that 55% of schools given the opportunity have chosen to remain with the day labour
workforce. In the evaluation of tenders between 1996 and 2000, industrial relations considerations were given a very, very high
profile with regards to the methodology for evaluation and awarding tenders. Although businesses tendering for the contracts
could nominate a number of different industrial instruments for governing the terms and conditions of employment, the
Education Department specifically listed the Award as one of the approved instruments. Mr Hastie produced some extracts
from cleaning service contracts which nominated the Award as the instrument for employment. His evidence is that the
majority used the Award however, a number of other instruments were used by contractors over the last five years. In all but
one case, the Award was used to govern the employment conditions for the day labour people going across to contractors. The
emphasis of the Education Department was to ensure that suitable alternative employment was found irrespective of the
instrument, as long as it was a legal instrument. The Award is one of the instruments that met the criteria. Mr Hastie stated to
the best of his knowledge a significant number of the contractors� workforce that did not originate from the Education
Department would still be employed under the Award. It remained his view that across the contract cleaning industry of
Government schools the Award is the primary award.
The respondents� submissions and evidence

18 The respondents� case, as outlined by Mr Robertson, is that the Award is not the benchmark award for the industry of contract
cleaning of government schools. Further, cleaning is cleaning and that the task of cleaning performed in other areas of industry
are the same tasks required to be performed in the cleaning of government schools. The Contract Cleaners Award, 1986 has
undergone a Minimum Rates Adjustment process where the value of the work that is performed has been assessed relative to
the metal trades tasks and rates of pay. That sets the proper rates of pay for work of cleaning in government schools.

19 The Award is a consent award and it should not be imposed on non-consenting persons unless the provisions of the Award are
fair, proper and reasonable. The respondents submit that they are not. The respondents submit that in any event the granting of
the application will be of limited effect because employers will still be able to use workplace agreements.

20 The respondents called evidence from Mr Mark Anthony Berry who is the Managing Director of Arrix Integrated (and to
whom Ms Jackson made reference in her evidence). The company is involved in retail, commercial, industrial, transport and
education cleaning with some small exposure to medical cleaning. The company employs some 600 staff throughout the State.
It is his understanding that in the mid 1980�s an agreement was reached with a group of cleaning companies to clean some
newly built government schools on the understanding that the terms of employment of staff would be the same as the terms of
employment of day labour staff. It was these companies that agreed to be respondents to the Award solely for the purpose of
gaining access to this small proportion.

21 Nevertheless, the industry otherwise cleaned private schools, other educational institutions and other general cleaning areas
using the Contract Cleaners Award, 1986 for the wages and conditions of employment. The change in 1994 which introduced
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contract cleaning to the whole of the government school sector was seen by Mr Berry as a dramatic change which could in no
way be related to the situation which existed previously. The decision was based upon the need to upgrade work practices and
increase productivity.

22 Mr Berry acknowledged that in preparing tender documents, the Education Department had made it clear that part of the
evaluation process is an assessment of the ability of the preferred tenderer to attract the maximum number of cleaners
employed by the Education Department into that company. In the case of his own company, Arrix Integrated indicated that it
would offer employment to Ministry of Education cleaners under conditions equivalent to the Award but did so on the basis
that it did not consent to be a respondent to the Award. Indeed, it is Mr Berry�s view that the Award was drawn up on the run,
was poorly drafted, and was adopted as a matter of expediency by those who had a vested interest in its operation at that
particular time. Some of its inconsistencies include reliance on part-time staff to full-time employment, recognition of facility
shut downs for 12 weeks per year and unworkable portability clauses.

23 In the case of Arrix Integrated, it employs staff under the Contract Cleaners Award, 1986 with approximately 10% of its staff
who came from the Education Department being paid at rates of pay equivalent to the Award. Then, in 1998 individual
workplace agreements became by far the major instrument of engagement for the vast bulk of staff engaged in the cleaning of
government schools. It is his estimate that in the 600 schools now cleaned by contract cleaning companies there now exist less
than 150 cleaners who were previously employees of the Education Department. The working conditions of 150 staff out of a
workforce of some 2000 in all should not dictate the employment conditions of the remainder.

24 Mr Berry spoke particularly of Clause 23 of the Award as being unworkable in that there is a financial disincentive for any
incoming employer to engage those staff and take on those liabilities accrued by previous employment. If the whole industry
operated under the Award it would cause substantial dislocation, unseemly behaviour and a situation where individual
employees would have their continuing employment at existing sites severely jeopardised.

25 Mr Berry states that there is nothing unique about the cleaning of government schools which sets it aside from other cleaning.
From a skills perspective, the competencies required to clean a school are identical to mainstream cleaning. Private schools and
Universities make no distinction that their cleaning is any different from mainstream general cleaning.

26 Nevertheless, in cross-examination Mr Berry conceded that the Award was �the most convenient fit� for the purposes of
suitable alternative employment. It was his evidence that to the extent that Arrix Integrated has ever offered the terms of the
Award it has done so as a commercial decision, to its cost, to ensure that there was not anything which would disrupt the
continuing roll out process of the privatisation of government school cleaning. Mr Berry also conceded that his understanding
of the conception of the Award is clouded in hearsay. He acknowledged that there are a number of awards that apply to
cleaning work. It was his evidence in cross-examination that his company would be financially disadvantaged, and the client
would be contractually disadvantaged, if this application was granted. It would however come back to the requirements of the
contract.

27 The respondents then called evidence from Mr Bond (and to whom Ms Jackson also made reference in her evidence). Mr Bond
is the Group Managing Director for the Airlite Group of Companies which is a building, cleaning and service based
organisation. He is currently the President of the Master Cleaners Guild of WA (Inc). It is his understanding that the Award
was formed through an agreement in 1994 with those few contractors who were then cleaning government schools. In the
context of the requirement of the Education Department that tendering contractors offer suitable alternative employment to ex-
Education Department employees, Airlite employed staff under the Contract Cleaners Award, 1986 however overaward
payments were made to reflect the Award.

28 Mr Bond�s evidence is that he believes the Award is inoperable and has no firm basis for its existence. In addition many staff
are employed under individual workplace agreements. It is his understanding that the Education Department had no interest in
the employment conditions of staff who were not ex-Education Department staff. Of its 400 staff employed in government
school cleaning, less than 5% are ex-Education Department staff. None of them are paid in accordance with the Award.
Approximately 10% of them have their employment conditions in some way referenced to the pay rates of the Award. He
estimates that in excess of 2000 staff are employed by professional contract cleaning companies in the area of government
school cleaning. This means that something in the order of 1800 staff are currently employed by cleaning contractors in
government schools and do not have their pay and related conditions in anyway referenced to the Award.

29 In Mr Bond�s evidence, cleaning is cleaning and cleaning in government schools is essentially the same. Airlite makes no
distinction between government schools and the rest of its cleaning business. The Award has significant issues regarding the
continuity of employment, sick leave transfer, and long service leave transfer. The existence of the Award is a severe
disadvantage to staff who have their conditions governed by it. They are less appealing to a contractor at contract changeover
time. Further, the Education Department itself currently has an Enterprise Bargaining Agreement that is different from the
Award.

30 In cross-examination, Mr Bond conceded that in a statement made in 1995, he said that his company�s tender to the Education
Department was under the Award. He explained that he used the rates of pay and some other parts of it for that basis. Further,
he conceded that a document produced for employees as part of an Airlite induction package nevertheless included reference to
the Award as distinct from merely the wages and allowances payable under it. He also agreed that giving staff access to long
service leave would not be a huge liability for Airlite.

31 The respondents then called evidence from Ms Lonsdale. She is the Operations Manager for Arrix Integrated. She has a
portfolio of properties to manage and has the total operational and human resource responsibility for the staff who work in
those properties. She had previously worked as the contract manager in the education division of Arrix and had operational
responsibility for up to 30 schools. She has also previously worked for the Airlite Group and has worked as a cleaner and a
leading hand at a major retail centre. She stated that Education Department staff moving to contract employment were offered
employment under the Award. For all other staff the employment mechanism currently being used, and which has been used
for the past two or three years, has been an individual workplace agreement. While the tasks involved in school cleaning are
identical to the tasks involved in many other facilities there are a number of employment and workplace conditions which are
less onerous than those in other facilities. Probably less than 5% of the employees involved in government schools have been
employed under the Award and all of the people are actually doing the same tasks.

32 The respondents called evidence from Ms Carbone who is employed by Arrix at two separate sites, a high school and a
shopping centre. Her evidence is that there is no real difference in the cleaning involving furniture, fittings and toilets. In fact,
the biggest difference between the two sites is that there are people using the shopping centre at the same time as it is being
cleaned which requires extra care with safety issues. In cross-examination she conceded that safety is important in both shops
and schools and that hygiene is an important issue in the school environment.

33 The respondents also tendered witness statements from Claire Blockey and Anne Cusack. Ms Blockey is an Area Manager for
Airlite Cleaning. She has been involved in government school contracting for the last 3½ years and currently directly manages
approximately 24 schools in the metropolitan area. In her view, there is no difference in the selection of cleaning staff
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specifically relating to government schools. The role of cleaning staff is essentially the same regardless of the area of
operation.

34 Ms Cusack is currently cleaner in charge at the Belmont Primary School and also carries out cleaning duties for Pizza Hut. She
has been employed for approximately 17 years with the Education Department as a school officer and currently carries out
administrative functions. In her view, there are essentially no differences between her cleaning roles. She believes that the
terms and conditions of her employment at Pizza Hut are by reference to a form of retail establishment award whilst otherwise
the terms and conditions of her cleaning employment come under the Contract Cleaners Award, 1986, although she enjoys the
rates of pay of the Award. Neither Ms Blockey nor Ms Cusack were cross-examined on their evidence.

35 On behalf of Cleandustrial Services, Mr Moon re-submitted the submissions, and the affidavit accompanying those
submissions, from the 6 October 2000 proceedings, with some amendments. The evidence is that Cleandustrial Services has
tendered for a number of Education Department contracts for the initial contracting out of schools. It noted the requirement, as
a condition of contract, that the successful tenderer make offers of suitable alternative employment to as many as possible of
the Education Department�s permanent employees remaining after redundancies. Subsequently, many of the employees
engaged by Cleandustrial Services were engaged on workplace agreements and this is preferred by it in preference to the
Award or section 41 agreements. Education Department contracts subsequent to the initial round do not contain that
requirement for suitable alternative employment.

36 Its evidence is also that the contract cleaning industry is extremely competitive resulting in Cleandustrial Services tendering for
contracts based on the terms and conditions of a standard workplace agreement. It does not see the Award as relevant in the
current environment. The requirement of Clause 23. � Continuity of Entitlement may require an incoming contractor to bear
the costs of long service leave and also to bear the costs of accumulated sick leave accrued by employees with a previous
contractor. They are costs impossible to account for at the time of tendering. Cleandustrial Services objects to being named as
a respondent for those reasons.
Conclusions

37 The starting point for my consideration is the fact of the existence of the Award. The Award, by its terms, applies to the
industry of the contract cleaning of government schools. Although the respondents have strongly submitted that the cleaning of
government schools is essentially no different than the cleaning of other facilities, including universities and tertiary training
colleges, there was a recognition by at least some of the contract cleaning industry who agreed to the making of the award that
the contract cleaning of government schools would be a different industry from contract cleaning generally.

38 The evidence before the Commission in Court Session, and the agreed position of the parties, is that cleaning is cleaning. The
skills involved in cleaning and the products used are essentially the same. That, however, does not provide a complete answer
to the issue raised in this application. Whilst cleaning may be cleaning, it is nevertheless the case that in some circumstances
the rates of wage, and perhaps the conditions of employment, may differ from industry to industry. For example, and as
referred to in the evidence, the Awards covering cleaning in hospitals have, for their own reasons, a different regimen of wages
and conditions notwithstanding that cleaning is cleaning. So, too, for its own reasons, the contract cleaning of government
schools has been recognised, by the Award and its history, as sufficiently different in at least wage rates and some conditions
such that a separate award was created. On that basis, and while the respondents who have opposed this application clearly
regard the Award as either irrelevant or not soundly based, there is certainly evidence to the contrary upon which the
Commission in Court Session is entitled to rely.

39 The evidence of Mr Bond, Mr Berry and Ms Squibb is that they see the genesis of the Award as particular to the circumstances
of the time. Nevertheless, there is also evidence, including the evidence from those two gentlemen referred to in the evidence
of Ms Jackson, that their companies have stated their use of the Award, at least in the past. While it may be the case, as their
evidence strongly suggests, that in reality their employees have been paid the wage rates, and perhaps one or two conditions,
from the Award but not the entire award as if they were bound by it, that evidence does at least support the union�s position
that the Award has been used as something of a benchmark at least in wage rates and some conditions.

40 The use of the Award is restricted to those employers who employ employees to clean government schools. The evidence, in
particular, is that it is certainly used in the case of staff who are previously employed by the Education Department. However,
their conditions of employment have, on the evidence of Ms Bird been continued by successive contractors. Ms Bird�s
evidence in particular is that not at any time since 1990 has there been a reference to the Contract Cleaners Award, 1986 being
the basis of either her, or any of the cleaners with whom she works, terms of employment.

41 That evidence, together with the evidence of the witnesses called by the union, and of Mr Hastie, establishes the benchmark of
the Award for employees cleaning government schools. It is the rate of wage in the Award, and not the rate of wage in the
Contract Cleaners Award, 1986 which is that benchmark.

42 The evidence, as a whole, does not show that the Award is universally observed. Thus, for example, while the evidence of the
officials from the union shows that any issues dealt with by them concerning wages and conditions of employment of the
cleaners of government schools have been settled by reference to the Award, the figures cited by Mr Berry and Mr Bond, and
to some extent supported by the evidence from Ms Squibb, is that it is a small proportion of the workforce as a whole. That
well may be, of course, the very reason why the union brings this application to join a number of different employers to the
Award. That is, the proportion of the workforce as referred to in the evidence of Mr Bond and Mr Berry essentially begs the
question.

43 The union concedes, and the respondents who have opposed the application have argued strongly, that Clause 23 of the Award
regarding continuity of entitlements is a cause of some concern. However, on an application such as this where the claim
before the Commission is merely to join parties to an existing award, the Commission is not able to vary the Award in such an
application no matter how meritorious the amendment. Further, although it is conceded by the union that there are difficulties
with the clause, there is no evidence before the Commission that the existing respondents to the Award have experienced any
difficulties in the operation of the clause. That may give some perspective to the significance of the problem. Whilst it does not
in any sense remove the problem, it does suggest that the unworkability suggested by Mr Bond and Mr Berry is an
unworkability that needs correction, but is not of itself a reason to refuse the union�s application on this occasion. Rather, it is a
reason why an application should be made by a party to the Award, including the union, to rectify what it itself recognises as
being a difficult clause.

44 In part, the lack of direct evidence concerning an industry wide difficulty with the clause may result from the evidence overall
of the widespread use of workplace agreements in the industry. That is certainly the evidence of the current preference of
Cleandustrial Services and of Airlite and Arrix. This, then, brings into focus one of the issues concerning this application. With
the operation of the current wage fixing system, the Award, together with other awards, are regarded as a safety net for the
industries to which they respectively relate. That is, the Award is to be seen as providing the benchmark for the industry. The
granting of the union�s application will not, on the evidence currently before the Commission in Court Session, have any direct
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immediate impact on the respondents who have opposed the application. It is only in the event that persons are employed
directly pursuant to the Award that the difficulties to which they refer will directly arise. In my view, the fact of the Award as a
benchmark for the industry is important for the purposes of the Award Safety Net Principle even if it does not have a direct
effect on employment because of the prevalence of workplace agreements.

45 The evidence, therefore, establishes that even if the policy of the Education Department in relation to acceptable alternative
employment may have played a role in the genesis of the Award, the establishment of the Award and the evidence that it is
still, to the employment to which it relates, used as the basis for wage rates and some conditions of employment is a powerful
reason for granting the union�s claim notwithstanding the quite trenchant opposition to the claim from the respondents who
appeared. It is noteworthy, in order to keep the opposition in some perspective, that of the 39 respondents sought to be joined
in the two applications before the Commission in Court Session appearances opposing the application were entered by
11 parties, albeit two of them being companies of significance in the industry.

46 It is certainly the case that the Commission in Court Session should be cautious in flowing on to non-consenting employers the
consent given by others. Nevertheless, on the evidence before the Commission in Court Session, the widespread reference to
the wage rates of the Award beyond the present respondents shows that within the industry itself there has been a recognition
of its application. Thus, the granting of the union�s claim will in some respects merely provide the legal foundation for the
wage rates which are paid. This is reinforced by the evidence particularly from Mr Hastie and the cleaning service contracts
produced by him which nominate the Award as the instrument for employment. His evidence, that the majority of contract
cleaning employers used the Award, whilst recognising the prevalence of workplace agreements, is in that context compelling.

47 Ultimately, the decision of the Commission in Court Session is to be made according to the equity, good conscience and
substantial merit of the case. In considering the matter, the Commission in Court Session is also to have regard for the interest
of the persons immediately concerned whether directly effected or not. The evidence of Mr Berry, Mr Bond and Ms Squibb
suggests that the operation of the continuity of entitlements clause will be a disincentive on prospective employers to employ
persons who may carry with them an entitlement such as long service leave from previous employment. Nevertheless, and
again to give that some perspective, it was conceded that this would not constitute a significant liability for at least one of the
respondents who appeared. In the context of the evidence overall, this does not appear to be a reason of significance why the
application ought not be granted. To the contrary, the evidence shows that the parties which the union seeks to have joined to
the Award have an interest in employing cleaners in the industry of cleaning government schools. That is the industry to which
the Award relates and the operation of the Award as a safety net within that industry is a powerful reason for the granting of
the application. The evidence shows that there has not been an enterprise agreement pursuant to section 41 of the Act
registered for this industry. That fact of itself is an ample illustration that the alternative of enterprise bargaining promoted by
the Wage Fixing Principles is not availed of in this industry. The evidence of Ms Jackson that the Award has been used,
certainly in the past, in the resolution of industrial relations problems regarding employees� conditions of employment,
particularly when there is a change of contractor, is made out and provides a further reason for the granting of the application.

48 I would, for those reasons, grant the applications.
49 COMMISSIONER P E SCOTT: The applicant claims that the Contract Cleaners� (Ministry of Education) Award, 1990 (No. A

5 of 1981) (�the Award�) is the instrument which covers the industry of contract cleaning of government schools and that it
forms the benchmark in respect of rates of pay and conditions. The applicant says that the history of the roll out of contacting
of cleaning within government schools, the negotiations between the industry, the Education Department and the applicant, and
the employment arrangements as they currently apply means that the Award ought apply to all employers and employees in
school cleaning by contractors. It seeks that contractors currently known to have expressed interest in school cleaning, and
those which already do so, be bound by the Award.

50 The respondents to the application object to being bound by the Award on a number of grounds including that cleaning in
government schools is no different from cleaning generally, and that the Award is not the instrument which covers the
industry. They also say that the Award rates have not been the subject of proper assessment, the Award is a consent
arrangement between the parties to it and others should not be made party without their consent. They also cite a number of
concerns as to the terms of the Award.

51 In presenting their case to the Commission on the first occasion this matter was argued before us, the respondents chose to
provide no evidence as to the circumstances which operate in the industry, but merely rejected the applicant�s claim without
putting before the Commission all of the facts. That is regrettable. On this occasion, the Commission has received evidence as
to how the employers operate in respect of their employees engaged in cleaning government schools. The Commission in
Court Session now has before it the evidence called by the applicant as to its understanding of the employment arrangements in
the industry, and of the contractual arrangements between the Education Department and contract cleaners. The bulk of the
applicant�s evidence as to the industry�s practices is based on information received from members and conclusions drawn from
other information and is now almost 2 years old. This is of significance given the changes which have occurred in recent years.
The employers� evidence, as well as giving the history of the engagement of contractors in cleaning of government schools
from their perspective, is evidence of current employment arrangements which have changed over the period, since contracting
was given significance in or around 1995.

52 In considering this matter, I have noted the tendering and contract arrangements put in place by the Education Department and
the changes which have occurred over time. It is important to distinguish between contractual arrangements and requirements
which bind employers and their principals and impact on the employment arrangements made by employers and employees,
and the employment arrangements and conditions themselves. They should not be confused, nor should the Commission make
its decision or create employment requirements on the basis of contractual arrangements between principals and contractors. It
must examine all of the circumstances and make its decision taking account of the interests of all those concerned. However,
the overriding considerations are of equity and substantial merit in establishing conditions which apply to employers and
employees. Commercial contract arrangements may change over time, taking account of a range of considerations which may
or may not be relevant to fair and equitable employment arrangements. Those commercial contract arrangements are not to be
the basis for, nor should they dictate, the determination by the Commission of fair and equitable employment arrangements.
One of the considerations will, of course, be the conduct of the parties themselves.

53 The Commission has heard a good deal of evidence as to the history of government schools being cleaned by private
contractors. The evidence is of the process, contract documents and policies applied by the Education Department since it first
engaged contractors. There is also evidence of the employment conditions applied by the contractors to their employees.

54 The Award was a consent award established in 1990 (70 WAIG 1339) during the period well before the bulk of schools were
cleaned by contractors. Only a small number of contractors were engaged in cleaning a small number of schools at the time the
Award was established. The Award binds only the named respondents, who number 9. The terms of Clause 3. � Scope would



576 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

tend to indicate that the Award covers the industry of contract cleaning of government schools, if such an industry exists, in
fact it binds only the employers named. It is probably fair to say that at the time the Award was made it did, in fact, cover the
industry in that all of the employers then engaged in the industry were party to it. The situation has changed radically since
then, in that many more employers are now also engaged in school cleaning. However, those employers who have entered the
industry since 1990 are not bound by the Award.

55 The evidence before the Commission from witnesses called by both sides of this issue is that when the Education Department
decided to contract out the cleaning of schools in significant numbers from about 1995, its concern was to ensure that
contractors attracted as many of the Education Department�s day labour cleaners as possible, and so wanted those cleaners
offered �suitable alternative employment� (�SAE�).

56 For the day labour employees SAE meant�
� No change in their hours of work;
� No requirement to move their homes to undertake employment; and
� A rate of pay comparable to the day labour rate i.e. the Cleaners and Caretakers (Government) Award, 1975 rate.

57 In its tender documents, the Education Department required tenderers to cover the issues of SAE. It wanted them to comply
with a legitimate instrument of employment. One such instrument was the Award. Others included workplace agreements.
Whatever those instruments were, their purpose was to ensure a legitimate instrument of employment and SAE. Mr Andrew
Hastie, an officer of the Education Department, said there was no requirement to abide by the Award but the requirement was
to provide SAE.

58 Annual leave and sick leave were paid out to employees of the Education Department taking up employment with contractors.
Sick leave credits were transferred to the contractor and, in some cases, an amount was paid to the contractor to take account of
this. A number of employees were paid around $1,000.00 cash and given additional training as incentives to take up
employment with contractors who successfully tendered.

59 In 1996, the Contract Cleaners Award, 1986 was the award in general use for contract cleaning, as the use of individual
workplace agreements was not common until 1998. In 1998 the adoption of individual workplace agreements became
widespread in the industry. These became the major instruments of engagement for the vast bulk of employees engaged in
cleaning government schools. For those employers and employees, the Award which would otherwise have bound them is the
Contract Cleaning Award 1968.

60 Approximately 3000 Education Department staff took up employment with contractors i.e. between 23% and 25% of
Education Department�s day labour force moved to work for contractors in the 634 out of 772 schools which were contracted
out between 1996 and 2000.

61 A number of schools where former day labour is not involved use workplace agreements.
62 A considerable amount of evidence was given by Mr Hastie as to the contractual arrangements between the Education

Department and the contractors, and of the Department�s requirements and expectations. Over time, the contract document for
school cleaning has changed but the same issues arise for the Education Department i.e. SAE to attract day labour to the new
contractor.

63 The situation regarding rolling out of contracts and re-let of contracts has changed in the last year, under the current State
government�s policy. Subject to their circumstances, schools will now be given a choice of day labour or contractor.

64 As I noted earlier, the contractual arrangements between the Education Department and the contractors is not the driving
consideration in this matter. The issues to be determined include whether the Award sets the benchmark for wages and
conditions for contract cleaning employees cleaning government schools.

65 The evidence is that, of their workforces cleaning schools, contract cleaners have varying proportions of employees who were
originally former Education Department day labour, or whom they have inherited from previous contractors, some of whom
were former day labour employees. The vast bulk of employees engaged in the cleaning of schools are not former day labour
but are new recruits eg. in 1996, Arrix Integrated employed all staff under the Contract Cleaners Award, 1986 with
approximately 10% of employees being ex Education Department staff who were paid at rates of pay equivalent to the Award.
Arrix Integrated has approximately 600 employees cleaning schools.

66 Airlite attracted a minimum of 25% of existing day labour staff to its employment in the schools for which it won contracts. It
has approximately 400 staff employed in cleaning approximately 100 government schools. Of these less than 5% are former
Education Department day labour. Mr Bond gave evidence that there is a high turnover level in the industry generally, and as
time has gone by, the number of employees who were formerly Education Department employees is declining.

67 Of 400 staff employed by Airlite in government schools, none has his or her conditions regulated by the Award.
Approximately 10% have rates of pay and allowances from the Award but not their other conditions.

68 It is noted that Exhibit 15, a document provided by Airlite Cleaning Pty Ltd to incoming staff when it took over cleaning
Wanneroo Senior High School in around 1995 or 1996, indicated under the heading of �Employment Conditions� as follows:

�WAGES � You are employed under the following award, and all pay and related conditions are subject to the relevant
award.
 i Contract Cleaners Award 1986 (  )
 ii Contract Cleaners Award (Ministry of Education 1990) ( √)
 iii Industrial Catering, Cleaning & Caretaking Award (  )
(iv) Hospital Workers Cleaning Contractors Private Hospitals

Award (  )�
69 This document is in conflict with Messrs Bond�s and Berry�s evidence. The evidence of Messrs Bond and Berry is the best and

most recent as to the employment arrangements in the industry. Their businesses employ 50% of the employees engaged in
cleaning schools. The evidence is supported by the evidence of Ms Cusack. Ms Cusack�s evidence was that when she works
for Airlite undertaking school cleaning her conditions of employment are those under the Contract Cleaners Award, 1986 and
her rates of pay are from the Award. Ms Cusack�s evidence supports the contention that only the rates from the Award are
actually applied. I accept that evidence.

70 According to Mr Berry, the number of former Education Department day labour staff still employed in schools by contract
cleaners is between 200 and 250 out of 2,000 staff engaged in cleaning schools. According to Mr Bond, approximately
2000 employees are employed in contract cleaning of schools with 5% to 10% being former Education Department employees.
Therefore, approximately 1800 employees engaged in contract cleaning of schools are not former Education Department
employees.
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71 The majority of contractors submitted tenders to the Education Department stating that they would utilise the Award. However,
this evidence seems to be limited to former day labour employees of the Department and is applied in respect of rates of pay,
not in respect of all conditions.

72 The evidence demonstrates that for employees who were former day labour of the Education Department, the Award rate
constitutes the bench mark rate of pay. I am unable to conclude on the evidence that it forms the benchmark for the industry of
cleaning government schools. The evidence is that former day labour employees of the Education Department constitute a
small percentage of the industry. Employees who were formerly part of the Education Department�s day labour workforce
form approximately 5% to 10% of the current workforce of the contractors� school cleaning workforce. The proportion has
diminished over the years and continues to diminish.

73 In the circumstances, I conclude that the applicant has not established that the Award, either in its totality or in respect of wage
rates and allowances, forms any sort of benchmark for the industry of cleaning of government schools by private contractors.

74 The next question to arise is whether that Award ought constitute the benchmark. The history of the Award�s establishment
makes clear that it was agreed to by a limited number of contractors under particular circumstances which include that contract
cleaning of schools was limited and not widespread. This is no longer the situation. The rates of pay and conditions have not
been determined by arbitration, and the rates have not been the subject of assessment under the Minimum Rates Adjustment
process. The evidence demonstrates that a number of issues related to contemporary cleaning practises and specialist areas
such as school gymnasium floors, pressure cleaning and the like have arisen as a means of increasing efficiency and providing
a better result. Other issues such as school vacation arrangements are also not well dealt with in the Award. In addition, there
are issues relating to contract turnover and portability of conditions which require consideration as they are problematic given
the current wording of the Award. An issue has also arisen of contractors providing the employees of the former contractor for
a particular site (whether those employees were former day labour, former contractor employees or new recruits for that
contract) with an opportunity to be interviewed for employment with the incoming contractor, and whether the employees�
benefits accrued in former employment are to transfer. There is evidence of industrial disputation having arisen regarding this
issue and it appears that the Award contains a clause aimed at dealing with this issue. However, the parties agree that the
clause does not provide a clear solution for an incoming contractor who may be obliged to take on some of the accrued
entitlements of employees of the former contractor where those employees are engaged by the incoming contractor.

75 In this application, the Commission is asked to extend the Award�s coverage. In all of the circumstances of the existing
practice in the industry, the small percentage of employees who are former Education Department employees, the rates of pay
from the Award but not all of the conditions being applied to those former Education Department employees, the lack of
assessment of the rates of pay, and the need for reconsideration of some of the Award�s current conditions, I do not see it as
appropriate for the Award�s application to be extended to cover the respondents to this application. Given the passage of time
since the Award was established and the changes which have occurred, it may be appropriate for the applicant and those
employers engaged in government schools cleaning to establish a contemporary arrangement to suit the contemporary
employment requirements. I would dismiss the application.

76 COMMISSIONER S J KENNER: These applications relate to claims by the applicant that a number of employers be joined as
named parties to the Contract Cleaners (Ministry of Education) Award 1990 (�the Award�) pursuant to s 38(2) of the
Industrial Relations Act 1979 (�the Act�). During the course of proceedings before the Commission in Court Session in late
2000 (�the First Proceedings�), the applicant led evidence in support of its case for joinder from officials of the applicant and
two employees in the industry. An officer from the Education Department of Western Australia (�EDWA�) was called to give
evidence on behalf of the respondents, represented by the Chamber of Commerce & Industry of Western Australia
(�CCIWA�). Somewhat surprisingly and inexplicably, no evidence was led from any employer respondents who were sought
to be bound by the Award. Thus from an evidentiary point of view, the cases of the parties in the First Proceedings consisted
largely of evidence on behalf of the applicant. Be that as it may, the Commission in Court Session was duty bound to
determine the matter on the basis of the evidence and submissions then before it. The Commission in Court Session granted the
applicant�s claims.

77 Subsequently, the decision of the Commission in Court Session was overturned on appeal by the Industrial Appeal Court on
the basis that s 29A of the Act applied to the proceedings and had not been complied with: Airlite Cleaning Pty Ltd & Ors v.
ALHMWU (2001) 81 WAIG 769

78 As a consequence of the appeal being upheld, these proceedings before the Commission in Court Session were conducted
afresh. In addition to application 1431 of 1998, in the interim, the applicant commenced application 1191 of 2001 to seek to
join further employers as named parties to the Award, which application was, by consent, heard and determined together with
application 1431 of 1998. The parties adopted and relied upon evidence led and submissions put to the Commission in the First
Proceedings. Additionally, some further evidence was adduced by the applicant and in these proceedings, the respondents
called evidence from employers who were sought to be bound by the Award.
Background

79 The applicant in essence contended that the Award should be regarded as the �benchmark� for the sector of the cleaning
industry involved in contract cleaning of government schools. It was submitted by the applicant that the Award, although made
by consent in 1990, has at least in large part, been adopted by employers in the industry involved in cleaning government
schools, as the applicable award, although it only extends to certain named respondents and is not a common rule award of the
Commission. The applicant submitted that in effect the adoption of the Award by employers in the industry was so widespread
that it should be regarded as a de facto common rule award. Therefore in order to more closely align the rates of pay and
conditions of employment between contract cleaners and those employees employed by the government, the Award should be
extended by the granting of the present applications.

80 The respondents strongly opposed the applicant�s claims. Additionally, Clean Industrial Services, represented by Mr Moon as
agent, appeared and opposed the applicant�s claims, relying upon submissions put in the earlier proceedings and an affidavit
tendered at that time. The respondents opposed the applications on a number of grounds. Those grounds included that the
Award is not and should not be regarded as the �benchmark� for the industry; that the process of cleaning government schools
is no different from the process of cleaning generally; that the appropriate award is the common rule Contract Cleaners Award
1986 (�CC Award�) as this award has undergone the minimum rates adjustment process; that the Award, being a consent
award, should not be forced upon non-consenting parties; and that private sector employers should not have what are
essentially government rates of pay and conditions of employment, forced upon them.
Evidence

81 The then assistant secretary of the applicant, Ms Jackson, gave evidence. She testified that an application was made some years
ago for an award to cover employees engaged in the contract cleaning of government educational institutions. The proposal
sought the same or similar wages and conditions as applicable to employees engaged in such work employed by the
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government. Whilst these proceedings remained in abeyance for some years in 1990, ultimately by consent, the Award was
made. It was Ms Jackson�s evidence that at the time the Award was made, it was only those employers who then had contracts
to clean government schools who were named as parties to the Award. The Award was not made as a common rule award.

82 Ms Jackson testified that although not made as a common rule award, it was her view that it has effectively operated as such
with all employers in the industry using it as a basis for employment. Additionally, she said that tender requirements imposed
by EDWA included a provision that the Award be used. It was Ms Jackson�s firm belief that the Award has always operated as
if it were a common award.

83 Some reference was also made by Ms Jackson in her evidence, to evidence given in proceedings in the Australian Industrial
Relations Commission (�AIRC�) in 1995, in relation to an application by the applicant for an interim federal award to apply to
contract cleaning companies. This included reference to witness statements tendered in those proceedings from Mr Bond of
Airlite Cleaning (�Airlite�), Mr Berry of Arrix Integrated (�Arrix�) and Mr Power from EDWA. The thrust of Ms Jackson�s
evidence in this regard was that in her view, Messrs Bond and Berry affirmed her understanding of the application of the
Award in this industry. Given that both Messrs Bond and Berry were called by the respondents to give evidence in these
proceedings, I will deal with that aspect of the evidence later in these reasons.

84 Also referred to in Ms Jackson�s evidence were various documents used in or about 1995 and 1996 concerning the letting of
tenders by EDWA.

85 Also called to give evidence in the matter was Mr Mitchell, an organiser with the applicant, who has worked in the government
schools cleaning area. He gave evidence generally about the contracting out process and the emphasis by EDWA to encourage
employees to move to the private sector companies. Mr Mitchell said this was why the Award was used in tender documents to
make the initial transition process as attractive as possible. It was Mr Mitchell�s evidence that he always thought that the
Award was a common rule award as did employers he dealt with although there was no direct evidence of the latter. Mr
Mitchell testified that he had dealings with companies including Airlite and Arrix, amongst others, who all used the Award in
full.

86 Ms Kennedy had been employed by the applicant as an organiser since in or about April 1998. She worked in the property
services team which included the contract cleaning industry. This included coverage of the area of contract cleaning of
government schools. It was Ms Kennedy�s evidence that as a part of her duties, she routinely visited members of the applicant
who were employed by contract cleaning companies with contracts to clean government schools. She testified that until about
July 1997, the significant majority of those members were employed and paid under the terms of the Award. Since that time,
she said that a number of employers have started using workplace agreements, particularly for new employees not previously
employed by EDWA. Ms Kennedy had dealings with a number of companies including Airlite and Arrix, amongst others. It
was the thrust of her evidence that in dealing with disputes concerning members of the applicant, she has always made
reference to the terms of the Award and not the CC Award.

87 Ms MacTiernan, an industrial officer will the applicant, gave evidence both in the First Proceedings and in these proceedings.
She testified that one of her areas of responsibility with the applicant is the contract cleaning industry, including that part of the
industry involved in the cleaning of government schools. Ms MacTiernan gave evidence generally about attempts by the
applicant to obtain industrial agreements with various cleaning companies and that attempts in this regard were largely
unsuccessful.

88 Additionally, Ms MacTiernan testified that in or about February 1998, at a meeting between the applicant, officers from
EDWA and representatives of the Master Cleaners Guild (�MCG�), including Mr Bond, it was agreed that the Award be
nominated in tender documents in relation to what were described as �re-let contracts�, that being, those contracts subsequent
to the initial contract transferring employees from EDWA to the private sector. It was Ms MacTiernan�s evidence that there
was no reference to the CC Award, and that was now evident in the relevant EDWA tender documents. I pause to note that Mr
Bond, in his evidence, challenged this assertion. There was also evidence from Ms MacTiernan to the effect that at meetings
with members of the applicant at three schools, all of the members were paid in accordance with the Award.

89 Ms MacTiernan testified set that since the original dates of hearing in application 1431 of 1998, the State government has
announced a decision that government schools, previously the subject of the contracting out policy of EDWA, will have the
option of returning school cleaning in-house. It was her evidence that from her information, about 60 of schools in the
metropolitan area, as at the time of the giving of her evidence, have decided to take back the school cleaning function in-house.
Ms MacTiernan also gave evidence about changes that have occurred in relation to cleaning formulas for those organisations
engaged in the cleaning of government schools. She testified that it was her view, that the MCG has always regarded school
cleaning as a separate part of the cleaning industry.

90 Mr Hastie has been employed by EDWA as a co-ordinator of its irrigation programme. As a part of this role, he also had
responsibility for contract cleaning and gardening for EDWA. In the First Proceedings Mr Hastie was called by the
respondents as their only witness. In these proceedings, he gave further evidence on behalf of the applicant.

91 Mr Hastie generally described the contracting out programme that commenced in about 1995 for the contract cleaning of
government schools. He testified that the contracting out process required interested prospective tenderers to register their
interest with EDWA. This registration of interest involved addressing a range of criteria including general conditions,
specifications and requirements of cleaning and employee issues. His evidence was that the employee issues concerned staff
transferring from EDWA to the contract cleaning business. That is, the concern of EDWA was to, on Mr Hastie�s evidence,
encourage as many EDWA day labour employees to move over to the incoming private contractor. Mr Hastie�s evidence was
that EDWA were not concerned with employment arrangements between a contractor and a non-EDWA employee.

92 EDWA requested tenderers to indicate their employment arrangements for staff members transferring from EDWA to the
private contractor, in order to determine whether those arrangements would constitute �suitable alternative employment�. That
was and appeared to remain the concern of EDWA. Mr Hastie said that if a prospective contractor indicated that it will employ
former EDWA employees under the Award that would be acceptable alternative employment. However, if the contractor
indicated that it would employ EDWA employees pursuant to the terms of another instrument, details of those arrangements
would be requested to ensure that it provided suitable alternative employment.

93 Tendered through Mr Hastie in the First Proceedings was a copy of a tender and contract document �EDTC 11/9/1999� then
used by EDWA. That instrument at clause 4 Employee Criteria indicated that the current State award applicable to cleaning
contractors engaged by the EDWA was the Award. I interpose to observe of course, that that could only have meant those
employer contractors then respondent to the Award. The document then goes on to provide that tenderers are required to
indicate which of a number of instruments would be the basis of employment to be offered to �permanent Education
Department cleaners considering transferring to a cleaning contractor�. Then set out is �the Award; registered workplace
agreement (State); Australian workplace agreement (Commonwealth); and federal industrial award�. No reference is made in
this document, to the CC Award.
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94 The tender document then further provides at clause 4.3 a definition of �suitable alternative employment�. This specifies that
EDWA �is promoting the transfer of permanent cleaners to the private sector�. The clause then provides that �suitable
alternative employment� to permanent EDWA cleaners who are considering transferring to the successful tenderer will be an
important selection criterion. �Suitable Alternative Employment� is defined to mean employment with the successful
contractor that provides the employee with a position which�

(a) has a wage or salary as close as is possible to the employee�s current position;
(b) does not require the employee to change his or her place of residence;
(c) has regard to the relevance and duties of the employee�s current position, and the employee�s skill, experience

and competence;
(d) provides for the same hours of work, and where possible, the same shift as the employee�s current position;

and,
(e) provides, as far as is possible, ongoing employment for an indefinite period.

95 It can be seen from this definition that the only reference in the definition of �suitable alternative employment� as to terms and
conditions that could be referrable to an employment instrument specifically, is a wage or salary as close as possible to the
employee�s current position and working hours. Clause 9.1 of the contract document itself, replicates this definition of
�suitable alternative employment�.

96 Also put to Mr Hastie in his evidence, was exhibit 5 which appeared to be a document described as �Contract Cleaning Tender
Evaluation for Recalls�. Mr Hastie said that this document, which reiterates EDWA�s commitment to maximise the take-up of
existing cleaning staff by an incoming contractor, came about because of �lobbying� by the applicant to provide some ongoing
security of employment in the industry. Its purpose was in part to provide some incentive to incoming contractors to employ
employees but it was not intended to require compliance with the Award. Mr Hastie said some contractors did not apply the
Award. It was also Mr Hastie�s evidence that EDWA included reference to the Award in contract tender documents to act as a
guide for day labour. It was also said by Mr Hastie that most contractors used the Award for tender purposes, at least in
relation to day labour.

97 In his evidence in these proceedings, Mr Hastie indicated that approximately 634 of 732 government schools have been
contracted out. Additionally, approximately 23 - 25% of employees from the EDWA day labour work force had moved to
private contractors. Since the First Proceedings, Mr Hastie gave evidence about the State government�s change of policy to
enable government schools to bring cleaning back �in-house� if they choose to. He testified that of approximately
75 government schools given such an opportunity to date, 55% of them have elected to go back to day labour cleaning. Mr
Hastie said that the Award is one of five instruments nominated in tender documents. A number of cleaning services contract
tender documents contained in exhibit 13 were put to Mr Hastie in evidence in chief, of which he identified the contract for
Wanneroo Senior High School as a �re-let� contract. That contract was with Airlite.

98 I note from the recitals to this contract however, that it appears to be a variation agreement from an original agreement between
the parties. This document has attached to it what appears to be a tenderer statement with the Award box ticked on it as to
employee criteria. Whilst it was not clear on the evidence, the presumption is that the tenderer information, albeit dated
October 1995, relates to this variation agreement entered into on 27 July 1998. Further contract and tender documents
contained within exhibit 13 refer to a number of other contract cleaning companies in relation to which, the Award box is
checked in the employee criteria. In a number of the documents, there is no provision made for specifying award coverage in
the tender instrument, other than for the Award.

99 In cross-examination Mr Hastie said that he was involved in briefing sessions for tenderers between 1995 and 1998 and mainly
for EDWA employees. He was on the tender evaluation committee between 1996 and early 1998. It was also Mr Hastie�s
evidence that the �benchmark� for suitable alternative employment for former EDWA cleaners was the Cleaners and
Caretakers Government Award and not the Award. Mr Hastie still maintained his opinion that a significant proportion of
contract cleaners used the Award as a primary instrument although he accepted that there may have been some decline in the
use of that instrument in recent years. Mr Hastie also conceded in cross-examination that there have now been changes to
contracts such that it is no longer a requirement on an incoming contractor to specify which industrial instrument they will be
using if successful in their tender.

100 Evidence was also led on behalf of the applicant from Ms Bird, who has been employed as a cleaner at Wanneroo Senior High
School since February 1990. She said that she commenced employment with Master Care Property Services and she was told
that the Award applied. I pause to note that Master Care Property Services is a named respondent to the Award, and I would
therefore be surprised if Ms Bird had been told otherwise at that time. The contract for cleaning of the school changed first to
Classic Cleaning and then to Airlite in July 1996. Ms Bird testified that it was always her belief that she received the same
terms and conditions with those companies as for her original employment.

101 Ms Bird referred to an induction booklet when Airlite took over the contract, which specified the Award as the relevant
industrial instrument. The booklet was exhibit 15.

102 Mr Berry is the managing director of Arrix, one of the respondents sought to be bound by the Award by these applications.
Arrix employs some 600 employees throughout this State, and as a part of its operations cleans some 115 government schools.
Some 400 of its total of 600 employees are engaged in this work.

103 In addition to his position as managing director of Arrix, Mr Berry has been active in the MCG. The MCG has some
170 members and represents about 85% of all cleaning work carried out by cleaning companies in the industry. Mr Berry has
been a member of the executive of the MCG since 1993, has been its President and Vice President, and he currently is
responsible for the training area.

104 Mr Berry gave evidence about his understanding as to the background of contract cleaning in government schools from about
the mid 1980�s. He testified that he understood an agreement was reached between the government and a select number of
companies to gain access to a number of new schools, particularly secondary schools. He testified that as a consequence of
this, by consent, those companies involved agreed to the terms of the Award, in order to gain access to this area of work. It was
Mr Berry�s understanding, that firms would not be offered work in the government schools cleaning sector, unless they became
a respondent to the Award. Whilst this was occurring, the cleaning industry was and continued to be engaged in the cleaning of
private schools, education institutions generally and general cleaning work under the CC Award. It was Mr Berry�s opinion
that the effect of this was that the majority of schools were cleaned in the industry using the CC Award and not the Award.

105 In the mid 1990�s, discussions commenced between the MCG and EDWA, with a view to contracting out the cleaning of
government schools. It was Mr Berry�s evidence that this represented a dramatic change to the situation that had existed prior
to this time. Mr Berry said that this decision was based upon the perceived need to raise the standards of cleaning in
government schools to be more in line with world best practice in the industry.
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106 Mr Berry gave evidence that as he was the President of the MCG throughout 1995, he dealt first-hand in negotiations in
relation to the contracting out process. He testified that a matter of major importance to EDWA was to minimise the cost of
redundancies and to maximise the take-up rate of employees transferring from EDWA to private sector cleaning companies.
He said that in his discussions with EDWA, it was made very plain that a matter of prime importance in tender evaluation
would be an assessment of the ability of the preferred tenderer to attract the maximum number of EDWA employee cleaners to
the successful tenderer. This was based upon EDWA�s approach that the most effective way to ensure the maximum number of
�transition� employees, that is from day labour to contractor labour, was to make employment conditions as attractive as
possible. This extended to encouraging tenderers to offer substantial incentives either by way of cash bonuses or �in kind�
benefits, to attract EDWA employees.

107 Mr Berry described the tender evaluation process as to employee criteria, in that although the Award did not lawfully apply to
other than those companies named in it, non-respondent companies were able to tender on the basis of offering comparable
terms and conditions to the Award, in order to maximise their chances of being a successful tenderer, applying the criteria
specified in the tender documents. It was Mr Berry�s evidence therefore, that at the time of tendering for such contracts, the
vast bulk of the transition employees were never lawfully employed under the terms of the Award, but rather, their
employment was lawfully covered by the CC Award or subsequently, workplace agreements entered into pursuant to the
Workplace Agreements Act 1993.

108 Mr Berry testified that as a consequence of the structure of the tender documents, his company, when submitting tenders,
indicated that it would offer employment to transition staff under conditions equivalent to the Award. He was emphatic in his
evidence that in so doing, the company never conceded respondency to the Award and would never do so. In Mr Berry�s
opinion, which was expressed fairly strongly, his view was that the Award was a very poorly drafted document and one that
represented industrial expediency at the time of its making. He also gave evidence about the general unworkability of the
Award as applying to the industry, in particular clause 23.

109 It was Mr Berry�s evidence that based on his experience, for those companies tendering for government school cleaning work,
the issue of transition staff became a �red herring� because the vast bulk of the labour force engaged in the cleaning of
government schools were not employees who had transferred from EDWA. They were newly recruited into the industry and
had no previous experience in working under the former EDWA arrangements. He testified that when the first contracts were
let in 1996, his company employed all staff under the CC Award, with approximately 10% of these employees being former
EDWA employees, who were paid wage rates equivalent to the Award.

110 According to Mr Berry, the CC Award was the appropriate award in general use at that time, as workplace agreements did not
become more common until about 1998. He said at that time, workplace agreements became widespread in the industry and
became the dominant instrument for engaging employees in the cleaning of government schools. In his evidence, Mr Berry
said that of the approximately 800 government schools in the State, in excess of 600 are cleaned by private sector firms.
Approximately 170 of the remaining schools, being in the main small schools, are cleaned in-house by EDWA. There were
approximately 3000 cleaning staff engaged in the cleaning of government schools prior to 1995, according to EDWA.
Presently, Mr Berry believes there are about 2000 employees engaged in government school cleaning employed by private
sector cleaning companies with approximately 200-250 employed by EDWA. Mr Berry said that from his knowledge, those
remaining EDWA employees are engaged pursuant to an industrial agreement which bears little resemblance to the
government award upon which the Award was based when it was made in 1990.

111 Furthermore, based upon his information as to industry estimates, of the 600 odd schools cleaned by private companies,
something less than 15% of the prior day labour employees employed by EDWA moved over to private sector companies in
the transition period. It was Mr Berry�s evidence that of those employees who took transition from 1996 to 2000 his estimate
was that there would now be less than 150 employees, who were previously engaged by EDWA, currently employed in the
cleaning of government schools. Mr Berry expressed the opinion that he found it difficult to believe that the working
conditions of some 150 employees out of a workforce of some 2000 involved in the same work, could dictate the employment
conditions of the remaining 1850 employees.

112 Mr Berry also gave evidence about the situation with �re-let� contracts following the initial roll out of contracts in 1995. He
said that initially EDWA, in preparing tender documents, did not address the issue of transition staff from one contract to
another. He said that some difficulties arose where incoming contractors chose not to employ former EDWA staff at some
locations. New tender documents were prepared requiring each successful tenderer to require a rigorous application, interview
and recruitment process including existing employees of the outgoing contractor. Mr Berry referred particularly to the
problems with clause 23 of the Award in this regard.

113 As to the conditions existing for government school cleaners, Mr Berry strenuously denied that there was any real difference
between cleaning requirements in a government school and other industry cleaning generally. Having been involved in training
and development with the MCG, Mr Berry testified that there has never been a distinction made between government school
cleaning and other cleaning more generally, in the development of training competencies.

114 Contract documents in relation to Melville Senior High School (exhibit E) were put to Mr Berry as examples of year
2000 contracts. Arrix as tenderer, in relation to criteria for employment opportunities, specified three employment
arrangements. That document indicated that existing staff at the schools who were currently employed under the Award would
be offered employment under the Award or the CC Award. A workplace agreement would also be offered. The document
specifies that where an existing Award employee wishes to continue under the Award, Arrix�s preference would be to offer the
CC Award. However, where the employee expresses a strong preference to stay on the same award, this would be permitted.
Those same contract documents, reflect in relation to tender guidelines concerning employee criteria, only a requirement from
EDWA that offers of employment should provide �comparable conditions and hours to their current employment, where
operationally possible.� In the contract documents for the year 2000 in evidence, there is no longer the requirement to specify
the industrial instrument in the �tick the box� fashion previously utilised. There is certainly no reference to the Award. I pause
to note that this is a significant difference to the earlier contract documents in evidence.

115 Mr Berry gave evidence that he attended all the briefings conducted by EDWA in the contracting out process. He said that the
focus of the briefings was on permanent employees. He testified that at the tender briefings EDWA used the term �suitable
alternative employment� and did not specify that the Award must be used.

116 Mr Berry was cross-examined in relation to the position that arose at the Kalamunda Senior High School for which Arrix had
the cleaning contract as a re-let contract from 1996. On this occasion, Arrix agreed, as the incoming contractor, to �make the
employees conditions up� to the Award, although Arrix was not a respondent to it. This was done according to Mr Berry,
because of a commitment to the cleaning staff to maintain their previous conditions, although this entailed a significant
commercial disadvantage to Arrix.

117 Mr Bond is currently employed as the group managing director for Airlite, engaged in the cleaning industry in this State. Mr
Bond is also the President of the MCG and has previously been involved as a member of its executive. Mr Bond outlined in his
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evidence the background to the contracting out of cleaning of government schools. He referred to the creation of the Award as
essentially a mechanism by which those then respondents to it could have access to the cleaning of government schools, which
contracts were then very limited in number. Mr Bond testified that he had previously been notified by a union official that
Airlite would not get a contract to clean a government school, unless the company became a respondent to the Award. He
refused to do so.

118 In his evidence, as with the evidence of Mr Berry, Mr Bond outlined the tender evaluation process put in place by EDWA at
the time of the commencement of the major outsourcing of this work in 1995. He described the focus of EDWA in attracting
the maximum number of EDWA cleaning employees, by the use of �suitable alternative employment� criteria in tender
documents, coupled with cash and other incentives to maximise the transition of government employees to the private sector.
Mr Bond said that his Company, not being respondent to the Award, adopted a policy position that with respect to former
EDWA employees, they would be employed under the common rule CC Award but would receive an over award payment to
equal the wage rate payable under the Award, as well as relevant allowances. His evidence was that Airlite had no intention of
utilising the Award for this type of work, other than applicable wage rates. For those employees employed by Airlite who were
not former EDWA employees, their employment was pursuant to the CC Award and individual workplace agreements. Mr
Bond recalled that from his involvement with EDWA during the contract letting process, EDWA had no interest in new
employees to be engaged by incoming contractors, apart from former EDWA employees. It was also Mr Bond�s evidence that
until recently, EDWA, in relation to �re-let� contracts, had no interest at all in what were termed �contractor to contractor
transitions� of employees.

119 Airlite employs approximately 400 employees in the area of government school cleaning. Of this number, somewhat less than
5% on Mr Bond�s estimate are former EDWA employees. It was his evidence that of the 400 employees, approximately 10%
have their employment conditions aligned to the wage rates of the Award. It was also Mr Bond�s estimate that of the
approximately 2000 odd employees engaged by contract cleaning companies in government school cleaning, only between
5 and 10% of that number would be former EDWA employees.

120 Generally speaking, from his experience, it was Mr Bond�s view that there was little if any difference between cleaning in
government schools and in other organisations. He testified that when selecting staff, Airlite applies the same selection criteria
for recruiting employees to clean government schools as anywhere else in the business. The same position applies with respect
to training requirements.

121 As to the terms of the Award itself, Mr Bond was also critical of a number of provisions of it, as being unworkable and no
longer suitable to the industry. As a general proposition, it was Mr Bond�s view that the Award was an instrument of
convenience established between the parties at the time, which bore little relevance to the current industry environment.

122 In cross-examination, Mr Bond took issue with Ms MacTiernan�s evidence that in discussions with the union as a
representative of the MCG, he had agreed that the Award be the appropriate instrument nominated for contract tender
purposes. Additionally, Mr Bond took issue with the applicant�s assertion that the majority of employers in the industry of the
cleaning of government schools use the Award. It was also Mr Bond�s evidence that he attended briefings for tenders let by
EDWA and there was never a suggestion on his experience that the Award was to be regarded as a �benchmark� for the
contract cleaning of government schools. Copies of cleaning services contract documents and tender evaluation documents
amongst others were tendered through Mr Bond as exhibits E and H. Those documents do not indicate that Airlite, in respect of
the arrangements in the contract and tendered for, utilised the entire terms of the Award at all.

123 Also called to give evidence by the respondents were Ms Lonsdale and Ms Carbone. Ms Lonsdale is the operations manager
for Arrix. She joined the industry as a cleaner and progressed to her present position. She was also the contract manager for the
education division of Arrix, prior to her present appointment. Ms Lonsdale has had experience in the transition from
government to contractor cleaning in a number of schools in recent years. She outlined generally the changes that have
occurred in work practices and in relation to health and safety and training. It was Ms Lonsdale�s evidence that except for
former EDWA employees, who took �transition� under the Award as a condition of contract, other employees were recruited
under workplace agreements. As to former EDWA employees, it was Ms Lonsdale�s understanding that the Award was used as
a part of the tender process, because it made the offer to such employees more attractive.

124 Ms Carbone has been employed in the cleaning industry for almost 23 years and currently is employed by Arrix. Ms Carbone
gave evidence generally about cleaning work that she has performed both in commercial premises and in a school
environment. It was her evidence that the work was essentially the same, although in her experience, there were some benefits
working in a school environment, particularly with recent developments in equipment and cleaning chemicals. Ms Carbone is
presently employed under a workplace agreement and she has the ability to work at a number of different work sites.

125 In addition to the evidence set out above, the respondent�s also tended to statutory declarations as exhibits K and L
respectively, from Ms Blockey and Ms Cusack. Ms Blockey is an area manager employed by Airlite and Ms Cusack a cleaner
with Airlite at a primary school and at Pizza Hut. Ms Blockey described generally the nature of cleaning work as being one and
the same in her experience, whether it the performed in a government school or in another work environment. Ms Cusack
declared to a similar effect, but also said that she believed her employment at Pizza Hut was under a retail award and her
employment with Airlite at the primary school was under the CC Award, although she is paid the same wage rate as under the
Award.

Conclusions
126 The Award was made in 1990 as a consent award only having application to certain named respondents. Originally, in

proceedings before Halliwell C (as he then was) the Award was made expressed to be a common rule: (1990) 70 WAIG 1339.
Subsequently, as a result of an appeal to the Full Bench against this decision, by consent, the appeal was upheld and the parties
consented to a variation order having the effect of prescribing that the Award be limited to certain named respondents only.
That has remained the case and there has not been any attempt to join further parties to it, until the present proceedings.

127 It is well settled in this Commission and in other industrial courts and tribunals throughout this country that consent
arrangements will not be imposed upon non consenting parties unless it can be established that such arrangements are fair,
proper and reasonable in all the circumstances: Municipal Officers Association of Australia v Melbourne and Metropolitan
Board of Works 147 CAR 363; Re Transport Workers (Northern Territory) Award 1973 152 CAR 195. In the present case, the
respondents strenuously oppose the imposition of the consent arrangements reflected in the Award upon them. The respondents
say that the appropriate award, which has been subject to the minimum rates adjustment process, and which applies to the
cleaning industry by common rule, is the CC Award.

128 On all of the evidence now before the Commission I am satisfied and I find that on and from the commencement of the
contracting out process in about 1995, EDWA had a focus on its employees and little interest in employees engaged by
contractors from other sources. I find on the evidence that it was a clear intent and strategy pursued by EDWA at the time, to
maximise the take up of employment in the private sector of former EDWA employees. To this end, on the evidence of Messrs
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Hastie, Berry and Bond, it was quite clear that prospective tenderers as at the time of initial �roll out� contracts were strongly
encouraged to tender on a basis that would maximise the attractiveness for EDWA employees to move to the private sector.
This included nomination of �suitable alternative employment� options, in conjunction with other incentives. The statements of
Mr Berry and Mr Bond tendered in the AIRC proceeding referred to above in Ms Jackson�s evidence when seen in context, are
not inconsistent with this proposition.

129 In my opinion, as a consequence of this approach, at that time and subsequently, the process by which employees from EDWA
may have enjoyed some or all of the conditions specified in the Award has been largely, if not entirely, contractually driven. I
say further about this below. On the evidence I also find that at no time has EDWA expressed the view that the Award has
been the �benchmark� for the cleaning of government schools.

130 I accept on the evidence, in particular that of Mr Bond and Mr Berry that of the number of former EDWA employees who
made the transition to the private sector, those employees now represent a very small percentage of the total number of
employees engaged in the cleaning of government schools. I note that Airlite and Arrix between them, employ some 40% of
the cleaners engaged in private sector school cleaning, by no means an insignificant number. Their evidence is clear. That
evidence, which evidence I accept, is that the use of the Award where applicable, has in large part been confined to the
payment of equivalent wage rates and allowances in addition to the requirements imposed by the CC Award. This does not
account of course, for employment under workplace agreements which in recent years, has become far more prevalent in the
industry. However, in my view, the evidence of employment under workplace agreements is not to the point in these
proceedings.

131 The question to be determined is whether the applicant has established its case on balance, that being the prevalence of the
Award as an instrument in the industry, such that it can overcome the hurdle confronting it of imposing consent arrangements
on non-consenting parties.

132 In the First Proceedings, I expressed reservations about an application being brought essentially on the basis of tender and
contractual arrangements in an industry. This was so in that the employers sought to be joined are largely those on tender lists
prepared by EDWA as those employers who may tender for government work. The evidence now before the Commission in
Court Session as a consequence of these proceedings, has only served to significantly enhance my reservations in this regard.
In my view, the evidence is and I find, that at least initially, in so far as former EDWA employees were concerned, prospective
tenderers had little real alternative but to afford at least wage rates applicable under the Award to have any realistic opportunity
of being a successful tenderer, given EDWA�s objective of maximising transition from government to private sector. This does
not include of course, reference to other arrangements such as workplace agreements although the evidence is and I find, that
they did not emerge as a significant employment instrument in the industry until sometime later.

133 Whilst I accept on the evidence that there no doubt was and is some employment on terms and conditions similar to or the
same as the Award and some industrial disputes may have been settled with reference to it, I am far from persuaded on all of
the evidence now before the Commission, that the Award�s application is as widespread as the applicant asserted. I note for
example that the evidence of Mr Mitchell as to his dealings with Arrix and Airlite in applying the full terms of the Award is
somewhat at odds with that of Mr Berry and Mr Bond. I also accept that the latter�s evidence encompasses events more recent
in time to that of the applicant in many respects. More particularly, in my view, it is significant that those employees whom
were regarded as most affected by such outsourcing commencing in 1995, now represent a very small proportion of the overall
number of employees engaged in this industry.

134 Highlighting the difficulties with the contractually driven outcomes in respect of this matter is the fact that on the evidence,
tender specifications and contractual arrangements have indeed changed and significantly so. Examples of tender and contract
documents additional to those referred to in the First Proceedings, were tendered through Messrs Berry and Bond to which I
have referred above. From those documents, it is apparent that the requirements imposed upon prospective tenderers by
EDWA have been modified. No longer is it the case that there is any requirement on prospective tenderers, that they nominate
from a list of selected industrial instruments as to what conditions will be applied. For example, exhibit E in relation to Arrix
as tenderer for the Melville Senior High School contract, which was opened for tender on 24 June 2000, specifies at clause
3.13 Employee Criteria, for tenderers to be assessed in relation to offers of employment as providing �comparable conditions�.

135 Arrix�s approach to this particular tender has already been dealt with in the outline of the evidence above. Suffice to say and I
find that there is no reference to exclusive employment under the Award in that arrangement. On the contrary, it would appear
that employment under the Award in relation to that contract would be minimal at best. Given the evidence of changes that
have occurred to date in relation to tender and contract evaluation, in my view it is quite conceivable that those arrangements
may change again in the future. In my opinion, it would be wrong in principle for the Commission, in light of the evidence
now before it, to grant the applicant�s claims on what are essentially at least historically, contract based obligations, which
have changed. On the evidence led by the respondents, whilst there were some examples where arrangements under the Award
had been continued, I am satisfied and I find that this was so by reason of specific commitments given to those employees
formerly employed by EDWA and it does not reflect on all of the evidence, a uniform position by any means.

136 The applicant�s claims in these proceedings must be tested against the basis upon which the claims have been brought. That
basis is that the applications seek to formalise what the applicant referred to as the �custom and usage� of the Award as the
award which provides the minimum wages and conditions for employees who are employed by the respondents performing
work in the cleaning of government schools. The applicant, as a further ground for these applications, claimed that the Award
is in reality the safety net with respect to employees employed in this sector of the industry.

137 Based upon all of the evidence now before the Commission in Court Session, and the submissions made to it, I am not
persuaded that pursuant to the relevant provisions of s 26(1) of the Act, the applicant has discharged the burden upon it of
establishing its case on the balance of probabilities.

138 In my opinion, on the evidence, the award that is the safety net for the industry involved in the cleaning of government schools,
apart from those respondents to the Award presently, can only be that award which legally binds those employers engaged in
the industry. That award is the CC Award. This award has undergone the minimum rates adjustment process which must be a
relevant consideration in light of the evidence now before the Commission. Furthermore, the deficiencies identified in the
Award relative to the circumstances of the industry as it now operates, must also be taken into account when assessing the
applicant�s claims.

139 Finally I say this. At the outset of these reasons for decision I noted that the respondents have only conducted what could be
regarded as a substantive evidentiary case in these proceedings, with no evidence from employers having been lead in the First
Proceedings. In my view, that is an unsatisfactory state of affairs. This has led to the position now confronting the Commission
in Court Session. One would hope that the present circumstances before the Commission in Court Session are not repeated.

140 For all of the foregoing reasons I dismiss the applications.
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141 SENIOR COMMISSIONER A R BEECH: For all of the above reasons, the applications are dismissed.
142 Order accordingly.

_________

2002 WAIRC 05184
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND OTHERS
BERKELEY CHALLENGE PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED MONDAY, 8 APRIL 2002
FILE NO. APPLICATIONS 1431 OF 1998 & 1191 OF 2001
CITATION NO. 2002 WAIRC 05184
_________________________________________________________________________________________________________

Result Applications for joinder to Contract Cleaners� (Ministry of Education) Award, 1990 dismissed
Representation
Applicant Ms D. MacTiernan
Respondents Mr P. Robertson appeared as agent on behalf of respondents members of the Chamber of Commerce

and Industry of Western Australia for whom warrants were filed
Mr O. Moon appeared as agent on behalf of respondents for whom warrants were filed

_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D. MacTiernan on behalf of the applicant and Mr P. Robertson appeared as agent on behalf of respondents
members of the Chamber of Commerce and Industry of Western Australia for whom warrants were filed and Mr O. Moon appeared
as agent on behalf of respondents for whom warrants were filed, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders�

THAT the applications be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commission in Court Session.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2002 WAIRC 05140
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES K LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO/S. PRES 4 OF 2002
CITATION NO. 2002 WAIRC 05140
_________________________________________________________________________________________________________

Result Application withdrawn
Representation
Applicant Ms K Luby on her own behalf
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________
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Order
Having heard Ms K Luby on her own behalf and Ms B Burke, and with her Mr M Olson, on behalf of the respondent, the
application herein, having been filed in the Registry of the Commission on the 21st day of February 2002, and the herein application
by the respondent to adjourn this matter and the applicant on the 3rd day of April 2002, having made application to withdraw this
application and the agent for the abovenamed respondent, having consented to the application being withdrawn by the applicant,
and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act 1979, (as amended), it is this day,
the 3rd day of April 2002, ordered, by consent, as follows:-

1. THAT there be leave granted and leave is hereby granted for Application No PRES 4 of 2002 to be
withdrawn.

2. THAT I refrain and I do hereby refrain from hearing the said application further.
(Sgd.) P.J. SHARKEY,

[L.S.] President.
____________________

2002 WAIRC 05141
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO/S. PRES 6 OF 2002
CITATION NO. 2002 WAIRC 05141
_________________________________________________________________________________________________________

Decision Application withdrawn
Representation
Applicant Ms K Luby on her own behalf
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________

Order
Having heard Ms K Luby on her own behalf and Ms B Burke, and with her Mr M Olson, on behalf of the respondent, and the
application having been filed in the Registry of the Commission on the 22nd day of March 2002, and the applicant having made
application to withdraw this application on the 3rd day of April 2002, and the agent for the abovenamed respondent, having
consented to the application being withdrawn, and the parties having waived the rights conferred on them by s.35 of the Industrial
Relations Act 1979, (as amended), it is this day, the 3rd day of April 2002, ordered, by consent as follows�

1. THAT there be leave granted and leave is hereby granted for Application No PRES 6 of 2002 to be
withdrawn.

2. THAT I refrain and I do hereby refrain from hearing the said application further.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2002 WAIRC 05020
PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ABORIGINAL AFFAIRS DEPARTMENT OF WA AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 37 OF 2001
CITATION NO. 2002 WAIRC 05020
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr M Finnegan on behalf of the applicant and Ms A Davison on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Public Service Award 1992 (PSA A 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect on and from the 5th day of March 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 27. � Leave To Attend Association Business: Delete subclause (1) of this clause and insert the following in

lieu thereof�
(1) The chief executive officer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer�

(a) who is required to attend or give evidence before any Industrial Tribunal;
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of
Government;

(c) when prior arrangement has been made between the Union and the Department for the officer to attend official
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees
or working parties.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application No. A 5 of 2001
APPLICATION FOR REGISTRATION OF AN AWARD

ENTITLED "AUSTRALIAN WORKERS� UNION TRAFFIC, MAINTENANCE AND MARKING AWARD 2001"
NOTICE is given that an application has been made to the Commission by Australian Workers� Union, West Australian Branch,
Industrial Union of Workers under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
4 APPLICATION OF AWARD

This award shall apply to the employment of persons engaged in or in connection with the industries or callings listed in the
state of Western Australia:
(a) The construction, repair, maintenance of:

(v) sports and/or entertainment complexes;
(vi) car parks excepting car park buildings and car parks within alignment of a building;
(vii) roads, freeways, causeways, aerodromes, drains, dams, weirs, bridges, overpasses, underpasses, channels,

waterworks, pipe tracks, tunnels, water and sewerage works, conduits, and all concrete work and
preparation incidental thereto.

13 RATES OF PAY
Part 1 � Construction Workers
1. Construction worker grade 1
2. Construction worker grade 2
3. Construction worker grade 3
4. Construction worker grade 4
5. Construction worker grade 5
6. Construction worker grade 6
Part 2 � Plant Operators
1. Plant operator grade 1
2. Plant operator grade 2
3. Plant operator grade 3
Part 3 � Mobile Crane Operators
Operator of mobile crane with lifting capacity of:
1. Up to 8 tonnes
2. In excess of 8 tonnes and not exceeding 15 tonnes
3. In excess of 15 tonnes and not exceeding 40 tonnes
4. In excess of 40 tonnes and not exceeding 80 tonnes
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5. In excess of 80 tonnes and not exceeding 100 tonnes
6. In excess of 100 tonnes and not exceeding 140 tonnes
7. In excess of 140 tonnes and not exceeding 180 tonnes
8. In excess of 180 tonnes and not exceeding 200 tonnes
9. In excess of 220 tonnes
Part 5 � Carting and Driving
The weekly base rate for carting and driving classifications not elsewhere included in this clause shall be the current weekly wage
prescribed in the Transport Workers Award, 1983.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

 (Sgd) J.A. SPURLING,
REGISTRAR.

8 April 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A6 of 2001

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 2001�

NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers � Western Australian Branch under the Industrial Relations Act 1979 for the above
Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
4 APPLICATION
(1) This Award shall apply to all employees of the Company, employed in the classifications in subclause 10(1), who are

engaged to work at the Company�s Bassendean facility or whose employment base is the Bassendean facility, except for:
• any site which is covered by any other form of industrial agreement (State of Federal) to which the Company is

respondent, whether or not such site agreement was made before or after the making of this Award.
(2) Except as specifically provided in subclause 4(1) and the provisions of the ANI Limited (Superannuation) Award 1987, the

terms of this Award shall cover exhaustively the subject matter concerned to the exclusion of any other Awards,
Agreements and Orders.

(3) The Partners agree that, where employees of the Company whose employment is covered by this Award, are required to
work away from the Bassendean facility on a short-term assignment, in accordance with the requirements of subclause
8(1)(vi), inclusive of work outside of the State of Western Australia, then, except as provided in this clause and subclause
10(2), this Award shall continue to apply.

10 WAGES AND ALLOWANCES
(1) Employee Classifications

C7 C8 C9 C10 C11 C12 C13
The classification structure used is consistent with that contained in the Metal Trades (General) Award 1966 � Part 1 with some
local modifications.
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
REGISTRAR.

5 April 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. A2 of 2002

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002"

NOTICE is given that an application has been made to the Commission by Australian Liquor, Hospitality & Miscellaneous
Workers Union, W.A. Branch under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3 SCOPE AND PARTIES BOUND

This award shall be binding upon all employees employed by Burswood Resort (Management) Limited and any successor,
assignee or transmittee of the Burswood Resort (Management Limited) in its capacity as Manager of the Burswood Property
Trust in the callings described in clause 5 � Wages of this award,
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5 WAGES
CALLINGS
A. FOOD & BEVERAGE
1. Bar Attendant (Grade 1)
2. Bar Attendant (Grade 2)
3. Head Bar Attendant
4. Cellarperson
5. Waiter/Waitress
6. Steward/Stewardess
7. Head Waiter/Waitress
8. Head Steward/Stewardess
9. Snack-Bar Attendant
10. Bar Useful
11. Host/Hostess
B. HOUSE
1. Housekeeper
2. Porter
3. Room Attendant
4. Timekeeper
C. KITCHEN
1. Chef
2. Qualified Cook
3. Cook Employed Alone
4. Breakfast and/or Other Cook
5. Kitchen Hand
6. Qualified Butcher
7. Other Butcher
D. MISCELLANEOUS
1. Cafeteria Attendant (Grade 1)
2. Cafeteria Attendant (Grade 2)
3. Commissionaire
4. Valet/Carparking Attendant
5. Storeperson
6. Laundry Attendant (Grade 1)
7. Laundry Attendant (Grade 2)
8. Cleaner
9. Gardener
10. Qualified Gardener
11. Groundsperson
12. General Hand
13. Seamstress
14. Wardrobe Attendant
15. Guest Services Attendant
16. Cashier
E. CASINO OPERATIONS
1. Croupier/Dealer
2. Inspector
3. Keno Operator
4. Keno Operator
5. Video Attendant
6. Count Team
7. Change Booth Cashier
8. Main Cage Cashier
9. Camera Surveillance Operator
10. Security Officer
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
REGISTRAR.

5 April 2002.
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 04962

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 MARCH 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 04962
_________________________________________________________________________________________________________

Result Application for an Order for Discovery granted.
Representation
Applicant Mr J. Ross
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Reasons for Decision�Discovery
1 The Commission heard the parties in Chambers to determine the applicant�s request for an Order for discovery. The

Commission discussed the terms of the Order sought with the parties. There is a preparedness on the part of the respondent to
provide some documents, however, the agreement of the respondent did not embrace all of the many, unnumbered, categories
sought.

2 The Commission indicated to the parties that discovery is confined to what is in issue in the Notice of Application and the
Notice of Answer and Counter Proposal. To that extent, the Commission considers it is just to make an Order that the
respondent prepare a list of all the documents in its power, possession and or control in relation to Ms Reid�s application to
undertake private employment.

3 The substantive Notice of Application does not specifically allege as a ground of unfairness that the refusal by the respondent
to allow Ms Reid to perform the work she requests is unfair by comparison with other members of staff who have been given
permission and approval to undertake private employment. Nevertheless, in conference proceedings earlier before the
Commission the respondent and the union discussed the circumstances of several individuals and the permissions either given
or refused to them. Accordingly, the Order to issue will contain a requirement that the respondent also provide a current listing
of all employees approved to undertake private employment showing the date of approval, duration of approval, the nature of
the work undertaken and their current duties.

4 The union has requested a list of all the documents contained in Ms Reid�s personal file and this will also be included. The
Order to issue will not prevent the respondent from providing to the applicant the bundle of documents which Mr Vijeyan had
brought to the conference and the Commission suggest that that occur. The Commission will require the list which is to be
prepared in accordance with the Order to issue to be verified by affidavit.

5 The Minute of Proposed Order now issues.
_________

2002 WAIRC 05028
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 MARCH 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05028
_________________________________________________________________________________________________________

Result Application for an Order for Discovery granted.
Representation
Applicant Mr J. Ross
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Ross on behalf of the applicant and Mr K. Vijeyan on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�
(1) THAT within 7 days of the date hereof the Department of Agriculture provide to the Civil Service Association of Western

Australia Incorporated�
(a) a list of all the documents in its power, possession and or control in relation to Ms Reid�s application to

undertake private employment;
(b) a list of all the documents contained in Ms Reid�s personal file;
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(c) a current listing of all employees approved to undertake private employment showing the date of approval,
duration of approval, the nature of the work undertaken and their current duties.

(2) THAT the Department of Agriculture verify upon affidavit that the lists referred to in Orders (a) and (b) hereof are true
and correct.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05024
FAIRNESS AND EQUITY OF TREATMENT OF MR STEVE BROWN

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 6 OF 2001
CITATION NO. 2002 WAIRC 05024
_________________________________________________________________________________________________________

Result Application Dismissed
Representation
Applicant Mr M Amati
Respondent Ms C Allman
_________________________________________________________________________________________________________

Extempore
Reasons for Decision

1 The background to this matter is set out in the Reasons for Decision of the Public Service Arbitrator on 17 July 2001, and the
Decision of the Full Bench of 9 November 2001. The following facts have been agreed between the parties�

(1) The Commissioner of Police, Western Australian Police Service, has employed Mr Steve Brown since 1994.
(2) Mr Brown�s employment is subject to Part 3 of the Public Sector Management Act 1994.
(3) Mr Brown�s employment is subject to the provisions stipulated in the Western Australian Police Service

Enterprise Agreement for Public Service Officers 2000.
(4) The Commissioner of Police transferred Mr Brown into the Bike Education Unit on 4 March 1996, where he

remained until 30 May 2001.
(5) Whilst at the Unit Mr Brown performed the duties of Bike Education Instructor Level 2 for the respondent

between 30 April 1996 and 12 November 1996.
(6) Whilst at the Unit Mr Brown performed the duties of Bike Education Area Manager Level 3 for the respondent

between 13 November 1996 and 30 May 2001.
(7) Mr Brown has continuously received a salary to Level 2 between 30 April 1996 and 12 November 1996.
(8) Mr Brown has continuously received a salary to Level 3 between 13 November 1996 and 30 May 2001.
(9) As of 30 May 2001 Mr Brown was receiving a yearly salary to Level 3 increment 4, or $43,714.

2 The parties have today provided a further agreed fact, which is that Mr Brown�s Level 3 increment 4 salary was stopped by the
respondent on 30 May 2001 at which time Mr Brown�s salary was reduced to Level 1 increment 9.

3 Might I say at the outset that it is clear, and there would appear to be no dispute, that the cessation of the opportunity for Mr
Brown to act in the higher position in which he has acted for approximately 5 years has had a significant impact on him,
certainly on his income. It has reduced his income by, according to Mr Amati, approximately 27 per cent, and I would not be
surprised if that were so. Mr Brown has given evidence of the consequences for him in terms of his personal finances and his
other personal circumstances, including his health and those effects are certainly far from desirable.

4 The question to be determined is whether the respondent was obliged to maintain Mr Brown�s salary for any period beyond
which it did, whether it has acted harshly, unfairly or unreasonably towards him in the management of this matter, and whether
there ought be some rectification of that situation. The rectification which the applicant seeks is by way of one of a number of
alternatives but, in essence, they amount to salary maintenance to Mr Brown in one form or another.

5 I have heard and taken account of the evidence of Mr Brown, Mr Raper, Mr Hollier, Mr Gregson, Mr Thompson and Mr
McGillivray. That evidence demonstrates that for a number of years Mr Brown has acted in positions in the Bike Education
Area, replacing a number of different officers holding positions at a higher level than his own.

6 Exhibit A sets out the acting positions, the periods of acting and the reasons for those periods of acting over the period from
19 April 1996 until 30 May 2001. This exhibit contains some 35 applications for Higher Duties Allowance (�HDA�)
completed by Mr Brown. The first relates to Mr Brown �replacing J. Houghton while away at SES�; then �replacing H.
Priestley while on (maternity) leave� from 17 June 1996 until 16 September 1996, in the Level 2 Bike Education Instructor
position; replacing Ms Priestley in that position from 16 September 1996 until 16 December 1996; replacing Ms Priestley, this
time in the Bike Education Area Manager position Level 3 from November 1996 to June 1997 and from 15 March 1997 to
June 1997 while she was on maternity leave. These applications continue at between 3 and 6 monthly intervals for some
months.
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7 Then in 1997, there is a period of Mr Brown acting in a different Bike Education Area Manager position Level 3 in the absence
of Mr A. Robson on leave. The position number for Mr Robson�s position is different from the position number allocated to
Ms Priestley�s position.

8 Then there is a period of acting in late 1997 while Mr Robson was acting in Mr Raper�s position while Mr Raper was on leave.
Then, in late 1997, Mr Brown acted in the position held by Ms Priestley whilst she was on sick leave (workers� compensation)
and that continued for a number of periods reflected in some 4 HDA applications. The application to commence on 12 January
1998 to 10 February 1998 is for replacing Ms H. Priestley �while on leave�, and this situation continued also for a number of
periods reflected in 4 HDA applications.

9 Then there was replacement of Ms Priestley �on secondment� from August 1998 until December 2000, reflected by some
8 HDA applications. There is nothing unusual in those applications to replace Ms Priestley whilst she was on secondment.
However, the 3 applications for HDA covering the period 27 December 2000 to 21 March 2001 contain a remark from Mr
McGillivray that this acting was �subject to the ongoing availability of the position�.

10 The evidence is quite clear that together with the restructure of the Bike Education Area and the resolution of Ms Priestley�s
situation, there was no longer a position of Bike Education Area Manager Level 3 in which Mr Brown could act. According to
Mr Brown�s own evidence he was given formal notification some 3 months prior to the cessation of acting in the higher
position and it appears that he was given some forewarning by Mr McGillivray that the structure of the Bike Education Area
was at least under review, perhaps back as far as December 2000.

11 Mr Brown�s own evidence is that he had reason to believe that Ms Priestley would not be returning to the position. However, it
is clear that this was not a simple matter of the respondent having an obligation or a right to declare that position vacant and
advertise it. The Public Sector Management Act and its regulations, and the normal practices and procedures for the filling of
positions means that in the normal course in the public sector, positions are available for acting in for the benefit of both the
organisation and the employee concerned. The structure and processes within the public sector are not sufficiently flexible to
enable an employee in the circumstances which Mr Brown found himself, to conclude that he would become the incumbent of
that position at any time. Mr Brown�s own evidence is that he had hoped for an opportunity to apply for the position when it
became vacant. The position did not become vacant in such a manner that would have enabled Mr Brown to apply for it. The
opportunity for him to apply for the position should it have become vacant was the best he could have hoped for.

12 Furthermore, I am not satisfied, based on the information before me, that the respondent has acted in any way unfairly or
unreasonably in not declaring the position vacant earlier than the matter was resolved, and enabling Mr Brown to apply for it.
In any event, the normal procedures and requirements for the filling of vacancies would have meant that even if the
opportunity for which Mr Brown had hoped had arisen, that is, that the position would be vacant and he would have an
opportunity to apply for it, this could have given him no indication that he would automatically become, or even have had a
high probability of becoming, the substantive occupant of the position.

13 It was certainly a possibility that he may have been successful had the position become vacant, been advertised and gone
through the processes that were required, but there is far from any guarantee in that regard.

14 The evidence is that Mr Brown was given 3 months� notice of the change in his income, which seems to be at the heart of this
matter. As to any suggestions that he has been harshly or unfairly treated in this process, I am satisfied that the respondent,
through Mr McGillivray, gave Mr Brown some forewarning of the change that was to come, provided him with an opportunity
for assistance in the pursuit of bettering his qualifications and an opportunity for him to act in a Level 2 position was made
available to him, albeit that it would still not have recovered his Level 3 position hopes.

15 I commenced these Reasons by indicating that it was without doubt that there have been some serious consequences for Mr
Brown in the cessation of that acting opportunity, and I do not diminish the significance of that in any way. While in the
scheme of things the respondent�s actions in its management of the organisation may appear, as some things in life generally
do, to have unfair consequences, in this case, I am not satisfied that the respondent has treated Mr Brown in a way that means
this Commission ought intervene to provide a remedy to him.

16 Accordingly, the application will be dismissed.
_________

2002 WAIRC 05023
FAIRNESS AND EQUITY OF TREATMENT OF MR STEVE BROWN

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 6 OF 2001
CITATION NO. 2002 WAIRC 05023
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Amati on behalf of the applicant and Ms C Allman on behalf of the respondent, the Public Service
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
PUBLIC SERVICE ARBITRATOR.

____________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 591

2002 WAIRC 05053
PERCEIVED BIAS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 19 MARCH 2002
FILE NO. P 57 OF 2001
CITATION NO. 2002 WAIRC 05053
_________________________________________________________________________________________________________

Result Application re perceived bias dismissed
Representation
Applicant Ms M in de Braekt
Respondent Mr R Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 21 December 2001, the applicant filed this application in respect of the respondent�s refusal of Mr Ross Emerson�s

applications for leave without pay and for permission to undertake other work. The applicant also sought interim orders
pursuant to s.32(3)(c) of the Industrial Relations Act 1979 (�the Act�), that Mr Emerson be granted leave without pay and
permission to work outside of his employment until the final resolution of the substantive matter. The Public Service Arbitrator
(�the Arbitrator) convened a conference on Monday, 7 January 2002 being the earliest available opportunity for the parties to
meet. The purpose of the conference was to conciliate between the parties.

2 Following this conference, the parties were to meet to discuss certain issues, and, following correspondence from the parties to
the Commission, a further conference was convened on 14 January 2002. This conference concluded on the basis that
conciliation was not likely to resolve the matter in dispute. The applicant sought that the Arbitrator issue interim orders to
enable Mr Emerson to take leave without pay and to be able to undertake work outside his employment with the respondent
until the substantive matter was determined. The parties made written submissions in respect of the application for interim
orders and a decision was issued on 15 February 2002.

3 By letter dated 27 February 2002 in response to my Associate contacting the parties with a view to progressing the substantive
matter, and another matter involving these parties, Ms in de Braekt, for the applicant, sought that this matter be re-allocated
due to the �occurrence of events in the progression of the matter to date before the Commission which give rise to a reasonable
perception of bias.� The applicant has sought that the matter be referred to the Chief Commissioner for re-allocation on the
basis of a perception of bias, and has clarified that there is no allegation of actual bias.

4 The two issues to which the applicant refers as the basis for the claim of perception of bias relate to the Arbitrator splitting the
conference of 14 January 2002 and speaking with Mr Bathurst for, in Ms in de Braekt�s estimate, approximately 25 minutes,
and not disclosing to the applicant those matters discussed during that time. The second matter raised by the applicant is that in
paragraphs 22, 23, 28 and 29 of the Reasons for Decision of 15 February 2002 there is an indication that the substantive matter
has been predetermined. It said that the last third of paragraph 22 indicates that the Arbitrator has come to definite conclusions
and that the further consideration of the merits is unlikely to result in different conclusions being reached by the Arbitrator on
the hearing of the substantive matter; and that in light of the strength of the comments made within the Reasons for Decision
that the Arbitrator would be unable to bring a fair and unprejudiced mind to the matter. The Arbitrator is said to have drawn
conclusions as to the onus on the applicant as opposed to that on the respondent, which conclusions are contrary to the
submission made by the applicant. It is said that the Reasons for Decision go beyond what is required in an interim orders
application, and that paragraph 29 demonstrates that the Arbitrator has formed a view regarding Mr Emerson�s reasonableness
and that there is a perception that the Arbitrator�s view is not now moveable in respect of those matters. It is also said that there
is an absence within the Reasons for Decision of what is described by the applicant as the usual disclaimer in respect of the
matters not being finally determined.

5 The applicant relies on a number of authorities in respect of natural justice requiring a reasonable opportunity to be heard and
for there to be no perception of bias in the conduct of the matter. Authorities were referred to support the applicant�s claim that
the mere excitement of the perception of bias was enough (King v Sussex Justice at page 259 and in Robe River Iron
Associates v AMWSU (1986) 66 WAIG 1553 at 1560); that although it is part of the Commission�s role to conciliate and that a
private meeting between the Commission and the parties is not necessarily inappropriate in the scheme of the Act, the manner
in which conciliation is conducted is important so that it does not open the way for a perception of bias.

6 On the other hand, the respondent says that the authorities do not support any finding of perceived bias in respect of these
matters. The respondent says that there is nothing within the Reasons for Decision which would allow a conclusion that there
was anything inappropriate in the manner of dealing with the interim orders matter and that it was clear from those Reasons for
Decision that there was not a final determination of those matters. Where the interim orders relate to the same matters as the
final orders sought then the same issues would need to be decided. The conclusions reached for the interim order may carry
through to the final order in these circumstances but that does not necessarily demonstrate bias.

7 As to the splitting of the conference, Mr Bathurst says that in the exercise of the Arbitrator�s functions it is entirely appropriate
and a long standing practice for conferences to be split, and the parties to meet privately with the Arbitrator. His view was that
by the time the conference was convened, the parties had reached a serious impasse and it was clear that relationships were at
an all time low, that the matter was not going to progress if the parties sat in conference together. Mr Bathurst�s recollection
was that the Arbitrator in meeting with him offered further conciliation but this was ultimately rejected by the applicant. He
says that if a perception of bias could arise from splitting the conference then the Commission, including the Arbitrator, would
be denied a significant power within its armoury of conciliation. His recollection was that there was exploration as to how the
matter might be resolved between the parties amicably and options were explored. One of those options was put to the
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applicant and was rejected. The amount of time spent by the Arbitrator with one of the parties was merely a function of the
different things discussed.

8 Set out above is a very brief outline of the background to this matter. For the purposes of considering the applicant�s request
that I stand aside from dealing with this matter and that the matter be reallocated on the grounds of perceived bias it is now
necessary for me to set out the background in detail.

9 During the course of the conference of 7 January 2002, the applicant presented a medical certificate provided for Mr Emerson.
Mr Emerson indicated that it was not his desire to pursue a claim for workers� compensation notwithstanding that the medical
certificate referred to his inability to work due to stress associated with the management of his employer, the respondent. The
respondent said that before further consideration could be given to the matter the respondent would need to look at the medical
certificate and would seek to have Mr Emerson examined by a specialist. The respondent expressed the view that it wished to
have Mr Emerson return to work, and referred to a disciplinary process in respect to Mr Emerson which had been ceased. This
disciplinary process was the subject of another application before the Arbitrator.

10 During the conference the applicant expressed concerns about the conduct of the respondent in the past and about the situation
which Mr Emerson might face on his return to work should he do so.

11 At my urging, the parties agreed that Mr Emerson and his representative, Ms in de Braekt, would meet with the respondent and
its representative, Mr Bathurst, to discuss possible terms for Mr Emerson to return to work with confidence. If that proved
unavailing, Mr Emerson was to provide to the respondent grounds for his application for leave without pay. The respondent
was also to consider the medical certificate provided that day. If the parties were unable to resolve the matter then a further
conference would be convened.

12 By undated letter faxed to my Associate on 10 January 2002, Ms in de Braekt advised that a meeting was held between the
parties and that �no suitable basis on which Mr Emerson could return to work could be established�. This letter set out in brief
terms some aspects of the issues discussed between the parties including voluntary severance. The applicant sought to have the
application progressed as expeditiously as possible.

13 Also by letter, dated 11 January 2002, Mr Bathurst for the respondent advised that the meeting between the parties had been
unsuccessful. The letter said that�

�In our view, Mr Emerson showed no genuine interest in returning to work either in his current position or within another
position within the Department. Further, my client found the conduct of Mr Emerson�s advocate to be intolerable and this
resulted in the premature termination of the meeting.
While my client now has no doubt that Mr Emerson does not wish to return to work, it has occasion for doubt as to
whether Mr Emerson is medically unfit to return to work. Accordingly, my client intends to direct Mr Emerson, under
clause 22(3) of the Public Service Award 1992, to next week attend an occupational physician for an independent
assessment of whether he is medically fit to return to work.
In the circumstances, we request that no further consideration be given to issuing orders in this matter until the
independent medical assessment of Mr Emerson has taken place.�

14 On 11 January 2002, my Associate had contacted the parties to arrange a further conference which was scheduled for Monday
14 January 2002 at 9.00am.

15 By undated letter received by the Commission at 8.44am on 14 January 2002, i.e. immediately before the conference was due
to be convened, Ms in de Braekt spelled out in considerable detail her views as to what had occurred at the meeting of the
parties on 9 January 2002. Her letter detailed allegations that Mr Bathurst�s letter of 11 January 2002 had contained untruthful
contents and her letter indicated an intention to submit a complaint to the Legal Complaints Committee, the Office of the
Public Sector Standards Commissioner and to the Chief Commissioner of this Commission, and to seriously consider
defamation proceedings in the Supreme Court against Mr Bathurst and the Crown Solicitor�s Office, and the respondent,
should Mr Bathurst not unreservedly withdraw the untruthful comments in the letter and offer an apology and offer a correct
version of events concerning the meeting. Ms in de Braekt�s letter went on to set out in a further four pages her version of
events at the meeting of 9 January 2002.

16 It is my understanding that a copy of this letter was provided to Mr Bathurst immediately prior to the commencement of the
conference on 14 January 2002. The convening of the conference was delayed for a few minutes to enable Mr Bathurst to read
the letter. Upon the commencement of the conference Mr Bathurst advised that in light of the letter he would prefer not to
proceed with the conference in Ms in de Braekt�s presence, indicating that he would be uncomfortable in the circumstances of
her letter and its contents but asked for the conference to be divided. Having considered both sides� views, I decided that it
would be most helpful to speak to the parties separately in light of what was clearly an emotionally charged situation in respect
of allegations between the two advocates as to their respective conduct in the meeting of 9 January 2002 and the contents of
their respective communications to the Commission. My purpose in speaking with the parties separately was to ascertain
whether there was any further prospect of the substantive matter being resolved between the parties, was with a view to
conciliation, and not for any other purpose. I do not recall how long my separate discussions with the parties respectively took.

17 Ms in de Braekt�s submission before me in the hearing of the perceived bias matter is that the parties had come to the
conclusion that conciliation was not likely to resolve the matter. However, it is for the Commission to satisfy itself in that
regard prior to entering into arbitration on any matter. That is its obligation pursuant to the legislation (section 32(1)). My
purpose in holding discussions with the parties was to pursue any prospect that might exist of the parties having discussions
which might lead to a situation where Mr Emerson might be able to return to work. Faint though my hope might have been at
that time, I had not formed the conclusion when I entered into those discussions with the parties that the matter had reached the
point where no further discussions would be helpful. In my discussions with Mr Bathurst, I explored a number of options to
enable further meetings between the parties including with a set agenda, discussions between the parties chaired by the
Registrar, or a further conference chaired by myself to discuss the particular issues, which might result in Mr Emerson feeling
as though he would be able to return to work confident that his position was not under threat. It became clear from my
discussions with Mr Bathurst that the prospect of the parties having further private discussions would be highly unlikely to
resolve the matter. In the circumstances, I then spoke with Ms in de Braekt and Mr Emerson about the prospect of a further
conference chaired by myself with a view to discussing Mr Emerson�s possible return to work. However, it became clear that
this was not likely to be successful and it was at this point that I formed the conclusion that further conciliation would not be
likely to resolve this matter.

18 It is true that upon meeting with Ms in de Braekt and Mr Emerson after having met with Mr Bathurst, I did not indicate to Ms
in de Braekt and Mr Emerson in any detail the nature of the discussions which I had had with Mr Bathurst but merely
discussed with them, very briefly, the prospects for further conciliation. The brevity of this latter discussion was partly on
account of the applicant�s response to the suggestion of further conciliation. Nothing was discussed between Mr Bathurst and I
which required that the applicant have an opportunity to respond, other than to the issue of whether further conciliation was
likely to be availing.
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19 It is not always necessary or appropriate in the conciliation process for the conciliator to speak with each side separately, to
speak with each side for the same period of time, or to convey to each side everything said during the period when the
conciliator met with the parties separately. If the brevity of my report to Ms in de Braekt and Mr Emerson as to what was
discussed in their absence has caused any misconceptions that is unfortunate. It does not, however, mean that matters were
discussed which should cause them any concern as to any preconceived ideas in respect of the arbitration of the interlocutory
matters.

20 In any event the matter then proceeded for the purpose of dealing with the application for interim orders. The application for
interim orders was dealt with by way of written submissions and on 15 February 2002, I issued Reasons for Decision in the
matter of the interim orders. The decision dealt with the application on the basis of the requirements of s.32(3)(c) and of the
tests set out in Thomas James Brown v The President State School Teachers Union of WA and Others (1989) 69 WAIG 1390 at
1393 those latter tests being�

�The applicant must therefore establish:�
(a) That as a matter of discretion, it is just and correct for (the Arbitrator) to make the order in all the

circumstances.
(b) That, in fact, there is a substantial matter to be tried.
(c) That the (applicant) has a prima facie case for relief if the evidence on which the order is made is

accepted at (hearing).
In addition, the (Arbitrator) must consider:-

(a) The damage which may be done to the respondent by granting the order as against the damage to the
applicant if it is not granted.

(b) Any irreversible consequences of the granting of the order.
(c) The promptness or otherwise of the application.
(d) Any other relevant consideration.�

21 In the course of applying those tests, I concluded, amongst other things that based on the material before me a prima facie case
was not demonstrated. I make it clear now, if further clarification is necessary, that this does not mean that at the hearing of the
substantive matter, further material might not be forthcoming on which a prima facie case might be established and on which
the applicant might then be able to demonstrate that grounds exist for the granting of the substantive application. I have
reached no concluded view on that matter but have considered the matter in light of tests to be applied in respect of
interlocutory matters. That should be clear from my Reasons for Decision given the context of those reasons. I also note that in
the Reasons for Decision there is reference to a requirement for an employer to exercise discretion in respect of an application
pursuant to s.102 of the Public Sector Management Act 1994 and Clause 24 of the Award in a fair, objective and rational
manner and that there would not be discretion to act in a capricious or arbitrary manner. I also note that there are allegations,
made by the applicant in the course of these proceedings, upon which no evidence was presented nor would it have been
appropriate to present during the course of the interlocutory application, that the respondent has not dealt with the applications
for leave and to work elsewhere in a fair, objective and rational manner. That is a matter yet to be considered. Further, it is
noted in paragraph 32 of those Reasons for Decision that the allegations raised in the substantive application do raise a
substantial matter to be tried. In paragraph 14 of the Reasons, a limited number of the many allegations which had been raised
as to the respondent�s conduct in its refusal to grant the request were noted but in those Reasons it is recognised that these
allegations raise serious questions.

22 An objective examination of the Reasons for Decision would, therefore, identify issues expressed in favour of the applicant�s
case as well as against that case. However, those matters required weighing in the balance to reach a conclusion, that
conclusion was not in the applicant�s favour.

23 One of the references to which the applicant referred was the decision of the Industrial Appeal Court in Robe River Iron
Associates Amalgamated Metal Workers and Shipwrights Union of Western Australia and Others (1986) 66 WAIG 1553 at
1560 where Brindson J. said�

�� That would certainly give the Commission power to confer with the parties privately, for that would appear to be a
normal step in the process of conciliation, a process designed to assist the parties to reach an agreement between
themselves. Of course, such a power must be exercised with the principles of natural justice in mind, so if the
Commission proposes or intends to take into account, in making any order, any matter or information that was raised
before it on such a private hearing, it would be obliged, before making that order, to notify the other party concerned to
afford that party the opportunity of being heard in relation to that matter.�

24 I note that it is not suggested that anything said during the course of the conference being split was taken into account by me in
making any order, nor was any matter or information raised before me without notifying the parties and giving them an
opportunity to be heard in that matter. The only matters discussed during the course of the conference being split related to the
prospects of further conciliation resolving the matter.

25 I note the decision of The King v Sussex Justices 1KB 259 referred to by the applicant where it is noted that �nothing is to be
done which creates even a suspicion that there has been an improper inference with the course of justice�. I also note the
decision in Metropolitan Properties Co. (F.G.C.) Ltd v Lannon and Others 1969 1QB 577 where it is said that �the Court looks
at the impression which would be given to other people even if he was impartial as could be, nevertheless if right minded
persons would think that, in the circumstances, there was a real likelihood of bias on his part, then he should not sit.� There
was also reference to the decision of the High Court in The Queen v R V Watson Ex Parte Armstrong (1976) 136 CLR 248 at
265 where there was reference to a Judge having formed an equal distrust of both parties. There is no suggestion in this case
that I have formed a distrust of either party, let alone both.

26 The tests to be applied in this jurisdiction and generally are referred to in the decision of the Full Bench in Commissioner of
Police v Civil Service Association of Western Australia Incorporated (2001) 81 WAIG 356 where His Honour the President set
out the authorities in respect of ostensible bias. It noted in particular the decision of the High Court in Vakauta v Kelly
167 CLR 568 at 575 where Dawson J. said that�

 �Preconceptions do not necessarily mean bias on the part of a judge who holds them. As was said by Charles J. in Reg v.
London City Council Ex parte Empire Theatre, �preconceived opinions - though it is unfortunate that a judge should have
any - do not constitute such a bias, nor even the expression of such opinions for it does not follow that the evidence is
disregarded.�. In this Court in Reg. v. Australian Stevedoring Industry Board Ex Parte Melbourne Stevedoring Co Pty
Ltd., a majority was of the opinion that when bias arising from preconceptions is in question, as distinguished from bias
through interest, there must be strong grounds for finding its existence. A judge �must so have conducted himself that a
high probability arises of a bias inconsistent with a fair performance of his duties, with the result that a substantial distrust
of the result must exist in the minds of reasonable persons�. In Re J.R.L.; Ex parte C.J.L., I expressed the view that
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suspicion of bias may well be ineradicable where the bias is thought to result from preconceptions existing independently
of the case. That is so, but it is not to say that bias is inevitably displayed merely because of judge holds preconceptions or
reveals that he does�.

27 The decision of the Full Bench goes on to deal with suggestions that His Honour, the President, having dealt with an
application for a stay in the matter the subject of the appeal, expressed the view that there was a very strong argument available
to the applicant in those proceedings and the appellant in that appeal. I liken the circumstances in the matter before me and the
interlocutory application to the application for a stay before His Honour, the President, and believe that the Reasons for
Decision in the Full Bench matter are apposite. This is on the basis that one of the tests required to be dealt with in the
interlocutory application before me was that there be a prima facie case for relief if the evidence on which the order is made is
accepted at hearing. One of the difficulties in dealing with this matter is that the interim orders sought are in essence the orders
which will be sought in the substantive matter. There are tests to be applied in the consideration of the interlocutory matter and
it means that the Arbitrator has to deal with those matters and cannot avoid coming to some sort of conclusion based on what is
before it at the time.

28 As to the tone and terms of the Reasons for Decision, whether the language used might convey one thing to one person and
another to someone else, it is clear that the Reasons for Decision relate to the application for interim orders and do not decide
the substantive matter. As noted in Lynsey Barrington Carter v Marjorie Ann Drake and Others 72 WAIG 736, His Honour
the President noted at page 743 that�

�Mere adverse findings to a party after determination of matters in interim orders, whether erroneously made or not,
cannot be themselves evidence of bias as the tests require, and are not in this case.�

29 In the decision of the High Court in Re J.R.L.; Ex Parte C.J.L. (1986) 161 CLR 343 at page 352, Mason J. notes:
�It seems that the acceptance by this Court of the test of reasonable apprehension of bias in such cases as Watson (27) and
Livesey (28) has led to an increase in the frequency of applications by litigants that judicial officers should disqualify
themselves from sitting in particular cases on account of their participation in other proceedings involving one of the
litigants or on account of conduct during the litigation. It needs to be said loudly and clearly that the ground of
disqualification is a reasonable apprehension that the judicial officer will not decide the case impartially or without
prejudice, rather than that he will decide the case adversely to one party. There may be many situations in which previous
decisions of a judicial officer on issues of fact and law may generate an expectation that he is likely to decide issues in a
particular case adversely to one of the parties. But this does not mean either that he will approach the issues in that case
otherwise than with an impartial and unprejudiced mind in the sense in which that expression is used in the authorities or
that his previous decision provides an acceptable basis for inferring that there is a reasonable apprehension that he will
approach the issues in this way. In cases of this kind, disqualification is only made out by showing that there is a
reasonable apprehension of bias by reason of prejudgement and this must be �firmly established�. Reg. v Commonwealth
Conciliation and Arbitration Commission; Ex parte Angliss Group (29); Watson (30); Re Lusink; Ex parte Shaw (31).
Although it is important that justice must be seen to be done, it is equally important that judicial officers discharge their
duty to sit and do not, by acceding too readily to suggestions of appearance of bias, encourage parties to believe that by
seeking the disqualification of a judge, they will have their case tried by someone thought to be more likely to decide the
case in their favour.�

30 In Helljay Investments Pty Ltd v Deputy Commissioner of Taxation 166 ALR 302 at 307 Hayne J. stated that�
�The principles about apprehension of bias must be understood in the context of a judicial system founded in precedent
and directed to establishing, and maintaining, consistency of judicial decision so that like cases are treated alike and
principles of law are applied uniformly. The bare fact that a judicial officer has earlier expressed an opinion on questions
of law will therefore seldom, if ever, warrant a conclusion of appearance of bias, no matter how important that opinion
may have been to the disposition of the past case or how important it may be to the outcome of the instant case. Fidelity to
precedent and consistency may make it very likely that the same opinion about a question of law will be expressed in both
cases. But that stops well short of saying that the judicial officer will not listen to and properly consider arguments against
the earlier holding. As Lush J. said in Ewert v Lonie�

Every reasonable man knows that consistency in decision is one of the aims of judicial or quasi-judicial
institutions, but if he is exercising his quality of reasonableness he does not suppose that a tribunal will refuse to
entertain or will fail to give proper attention to a submission opposed to its former decision merely because it is
so opposed.  In this case, the reasonable onlooker might have thought that the appellants would not have much
chance of succeeding, but this is not the same thing as feeling or believing that they would not get a proper
hearing. It is not a characteristic of the law�s reasonable man either to be irrationally suspicious of every
institution or authority or to think that every cynical appraisal represents an absolute truth.

The �fair and unprejudiced mind� which must be brought to bear upon the determination of litigation is, as the court said
in R v Commonwealth Conciliation and Arbitration Commission; Ex parte Angliss Group, �not necessarily a mind which
has not given thought to the subject matter or one which, having thought about it, has not formed any views or inclination
of mind upon or with respect to it�.�

31 The Commission and accordingly, the Arbitrator, has an obligation to proceed to deal with matters which arise before it. It has
an obligation to ensure that it is not diverted by applications of this nature should they not be of substance, on the basis that it
would encourage parties to seek to have matters moved from one member of the Commission to another. For the smooth flow
of matters which have some history and which require consideration in a timely manner it is unhelpful that they be moved
around on the basis that one party thinks that because the outcome of one stage of the process has been unfavourable to them,
and in the hope that another member of the Commission bringing a different mind to the matter might reach a conclusion
favourable to that party. The obligation on the Commission is to not disqualify itself without proper reason. (Mason J. in Re
J.R.L. Ex parte C.J.L. (op cit).

32 In the circumstances of this matter, and taking account of the relevant authorities, I conclude that there is no case for me to
disqualify myself from dealing with the substantive matter in this application. The processes utilised by the Commission
generally in the course of conciliation were complied with in this case. In that context and in the circumstances of this case, the
splitting of the conference on 14 January 2002, the amount of time spent by me with each of the parties, and my comments to
them should not raise in the mind of a reasonable person a perception of bias.

33 As to the tone and content of the Reasons for Decision in the interim orders application, given that the interim orders sought
and the final orders sought have a real coincidence, it is likely that similar considerations will be required. However, given the
tests to be applied in the interim orders application, that is unavoidable. It does not necessarily mean, though, that given a full
airing, the issues will be resolved in the same way as with the interim orders application. Further, the authorities recognise that
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a claim of perceived bias is not made out simply because a decision maker has previously considered matters of the same
nature and expressed views or made decisions about those matters.

34 As to the language and expression used in the Reasons on the interim orders application, and the lack of what the applicant
refers to as the usual disclaimer, I am not satisfied that, were the Reasons viewed objectively, these would constitute valid
grounds.

35 Accordingly, the application as it relates to perceived bias is dismissed.

____________________

2002 WAIRC 05160
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSS ALEXANDER EMERSON AND
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANTS
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 5 APRIL 2002
FILE NOS P 44 OF 2001, P 45 OF 2001
CITATION NO. 2002 WAIRC 05160
_________________________________________________________________________________________________________

Result Orders regarding discovery
_________________________________________________________________________________________________________

Order
WHEREAS these are applications pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of March 2002 the Public Service Arbitrator convened a conference for the purpose of dealing with
interlocutory matters between the parties; and
WHEREAS at the conclusion of that conference orders regarding discovery were made;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

1. That by no later than the 11th day of April 2002 the parties shall provide to each other, verified by sworn affidavit, a
list comprising of complete, accurate and detailed information of all the documents in their power, possession,
custody and/or control in relation to the voluntary severance offer/s the respondent put to Mr Ross Emerson, which
may relate to these matters.

2. Specifically, such documents are to include but are not limited to�
2.1 any memorandums, policies, file notes, notes (handwritten or otherwise, formally or informally filed), e-

mails, letters or other correspondence sent or received, minutes or agendas of meetings, facsimiles.
2.2 any correspondence, reports, briefs or up-dates, any correspondence or other documents sent to, or received

from the Minister in relation to the offer of severance to Mr Emerson, including but not limited to the
Minister�s approval of the offer of severance to Mr Emerson.

2.3 any written delegations given to the respondent by the Minister with respect to the approval and progression
of voluntary severances.

2.4 complete and unedited copies of the deeds of severance executed between the respondent (comprising of its
current name and the entities which existed prior to the respondent�s creation which now comprise DOCEP)
and other former employees, within the last 2 years. Provided that such documents may be edited to remove
the names and addresses of the officers the subject of the severance deeds.

2.5 any documents which contain any details about Ministerial or other approval of the offering of voluntary
severances to employees of the Director General of the Respondent which includes, but may or may not be
limited to employees of the respondent, any related or such documents which may contain details of the
terms and conditions on which such offers may be made.

3. For the purposes of these orders �documents� includes any hard copy (paper) or electronic recording of information
(including but not limited to e-mails), whether typed or handwritten or otherwise, whether formally filed or not.

4. The list of documents verified by affidavit is to contain the following information on the documents�
4.1 a brief description of each and every document (purpose or document type - ie letter, report, email etc);
4.2 creation date of each document;
4.3 author/s of each document;
4.4 to whom the document was sent/for whom it was created;
4.5 whether the document is subject to legal professional privilege.

5. The parties shall, as soon as reasonably practicable after the completion of the process set out above, notify each
other of the documents they wish to inspect and thence arrange for the provision of copies of those documents to
each other, save those referred to in paragraph 4.5.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
____________________
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2002 WAIRC 04989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 2 OF 2001
CITATION NO. 2002 WAIRC 04989
_________________________________________________________________________________________________________

Result Application to revoke transfer of Ms B. Bowles dismissed.
Representation
Applicant Ms M. in de Braeckt
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim of the union is that the decision of the Ministry of Justice to transfer Ms Blanche Bowles from the position of

Prisoner Support Officer in Broome Regional Prison to Prisoner Support Officer at Hakea Prison in Canning Vale be quashed
and that certain consequential Orders be made requiring the Ministry of Justice to return Ms Bowles to work at the Broome
Regional Prison or transfer her to suitable alternative employment in Broome.

2 The union brought evidence from Ms Bowles. Ms Bowles, who is aged 39, was born in Broome of aboriginal descent and has a
cultural background from the Broome area. The evidence, which is uncontested in this regard, is that Ms Bowles is accepted by
the local aboriginal community because her family originates from Broome. Other than for schooling, Broome has been her
home. She has a 16 year old son and her evidence is that she regards it as important for her son�s education for him to be in
Broome among his family relatives, of which there are said to be in excess of 100 in the Broome area. Indeed, Ms Bowles�
evidence is that for her and her son to be moved from Broome would have a bad effect on her son�s education because of the
role of family members.

3 Ms Bowles was employed by the Ministry of Justice from 10 December 1996. Ms Bowles has a Bachelor of Psychology
degree from the University of Western Australia. The position in which she is employed is that of Prisoner Support Officer.
These positions were created following a recommendation of the Royal Commission into Aboriginal Deaths in Custody. The
position is to provide support to aboriginal prisoners and it is a criterion for the position that the prisoner support officer have
the demonstrated acceptance of the local aboriginal community.

4 On the evidence, 90% of the prison population at Broome are aboriginals from the local community. Ms Bowles� evidence is
that she does not know who is in the aboriginal community in Perth. She does not believe she would be able to carry out her
job in a Perth prison because there are differences between the various aboriginal communities. In the Broome area she knows
the five different language groups and there are different languages in the wider area outside Broome. She has no knowledge of
the aboriginal communities in the Perth area other than that they are Nyungar. She is from the Yamatji community and her
evidence is that the Nyungar and Yamatji do not �get on�. She does not believe she would be trusted by the Nyungar aboriginal
community. She does not have family connections with the Nyungar community. She would not be able to demonstrate an
acceptance by the local aboriginal community in Perth.

5 Of her work history in Broome Regional Prison, Ms Bowles states that in August 1998 she made a complaint against one of the
prison staff, Kerry Bishop, and after that she became ostracized and alienated by some of the prison staff. In 1999 complaints
were made against her. On 15 October 1998 she made a verbal complaint against a senior prison officer at the prison alleging
that he sexually harassed her over time and also indecently assaulted her. Her evidence is that although she was told her
complaint would be the subject of an enquiry, her understanding is that nothing happened and she lost confidence in the
Ministry of Justice.

6 In January 1999 she was advised she was to be the subject of an inquiry about a complaint made against her by Fiona
Wotherspoon, the nurse at the prison. She made a complaint to the Equal Opportunity Commission in May 1999. In July
1999 Ms Bowles made a worker�s compensation claim on the basis of stress arising from the indecent assault and because of
the fact that she had absolutely no faith in the management system of the prison or in Perth. She felt she could no longer
effectively fulfil her role as prison support officer at the prison. From July 1999 Ms Bowles was unfit for work for these
reasons. She became fit to return to work in July 2000. However, at the end of her sick leave Ms Bowles was told not to return
to the Prison. Her evidence is that she was told she would be rehabilitated into the prison, however no rehabilitation was ever
offered to her.

7 Ms Bowles has looked for vacancies in other government agencies, as well as other aboriginal organisations, around Broome
which would be willing to employ her. Her main task, in her evidence, has been to rejoin the workforce.

8 In November 2000 she received a letter offering her a transfer to Hakea Prison on the basis that the work required in Hakea is
identical to her substantive position at Broome, that it would be work suitable for a return to work from her worker�s
compensation and that she has been unable to return to work at Broome Regional Prison. Ms Bowles indicated in her evidence
that she was willing to consider work outside her tertiary skill area but the possibility of a forced transfer had not been
mentioned to her. Through her union, she advised that she did not wish to accept the offer.

9 On 26 February 2001 she received a letter from the General Manager of Prison Services advising her that it is not possible for
her to return to the Broome Regional Prison at this time. The Ministry of Justice had attempted to find work for her in the
Broome region but unsuccessfully. The Ministry of Justice therefore proposed to require Ms Bowles to transfer to Hakea in
accordance with s.65(1) of the Public Sector Management Act 1994 to take effect in four weeks� time.

10 Ms Bowles� evidence is that she had not been told why it was not possible for her to return to the prison. She believed she
could transfer of her own initiative but not be forced to transfer. Her evidence is that if there is a reasonably justifiable reason
why she could not return to the prison she would be prepared to look at other Level 4 positions in Broome but a transfer to
Perth would leave her alone and alienated and would feel to her to be a form of punishment. If the transfer did proceed, Ms
Bowles stated that she would resign.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 597

11 In cross-examination, Ms Bowles stated that within the Broome Regional Prison there is a lot of mistrust with everybody and
she believed that persons in supervisory positions who would have been there to assist her did nothing at all. She also stated,
however, her belief that if conflict is managed properly, everything can be resolved. She stated that her working relationship
with Ms Wotherspoon had completely broken down however, it was Ms Wotherspoon�s working relationship with Ms Bowles
that has been destroyed, rather than Ms Bowles� working relationship with her. It was put to her that Mr Ross had attempted to
resolve the situation over the telephone and that she refused, however she denied that she refused. Nevertheless, she did say
that she was not prepared to speak to Mr Ross on his own because she could see no point because a more formal process of
resolution was required.

12 It was put to Ms Bowles that she had had a problem with the Nurse Manager, Ms Devereux. Ms Bowles admitted that she had
been spoken to by Mr Gittos about reporting to Ms Devereux and she had done so. However, although she had waited for Ms
Devereux three times after that, Ms Devereux had made her wait on purpose. She agreed that Ms Wotherspoon had had a
problem with her using the facsimile machine in the medical office and that after that she had not used it.

13 It was put to her that Mr Reindl, the Education Officer of the prison, found Ms Bowles unco-operative. Ms Bowles said that
she was unaware of that and that she was totally surprised by Mr Reindl�s evidence. She does not recall accusing Mr Reindl of
lying at an enquiry. It was put to Ms Bowles that she had stated to Ms McBride, an administration assistant to the
Superintendent, that Ms Bowles would �see her in court and she would have to tell the truth�. Ms Bowles denied that
conversation. A complaint from Ms McBride that Ms Bowles had been attempting to intimidate her and others who were
involved in interviews associated with the Ministry of Justice�s investigation into the sexual harassment allegation was put to
Ms Bowles. She completely disputed that anything alleged by Ms McBride had in fact occurred.

14 Ms Bowles stated that she had previously trusted Mr Fitzpatrick but now has no trust in him whatsoever. She had discovered
Mr Fitzpatrick had put in a complaint against her. She does not think that she could trust him, although she does say she could
work with him.

15 A conversation she is alleged to have had with Mr Hackett was put to her and she conceded she did say to Mr Hackett that she
was not happy with him because of what he had apparently said to the Equal Opportunity enquiry. It was put to Ms Bowles
that she had contacted Mr Powell but denied telling him that he would have to �be careful� and that she intended �pushing the
issue through the law courts�. Rather, Ms Bowles stated she just wanted to know what it was he had actually said.

16 Ms Bowles agreed that she had worked and studied in Perth and that most of her own tertiary study had been in Perth. Her son
was born in Port Hedland and his father was in Port Hedland although there was now no contact with him. She confirmed that
two issues which remain outstanding are the resolution of her worker�s compensation claim and the Equal Opportunity hearing
resulting from her claim of sexual harassment.

17 In re-examination, Ms Bowles described her role as a prison support officer as writing letters on behalf of prisoners and that in
that capacity she may have been critical of prison officers because she is an advocate for the prisoner.

18 No other persons were called by the union to give evidence.
19 The first witness for the respondent was Mr Glen Ross, Manager of the respondent�s Forensic Case Management Team in

Perth. This team includes prison support officers. He is in effect Ms Bowles� immediate supervisor. He commenced
employment with the Ministry of Justice in December 1997. He became directly involved with difficulties concerning Ms
Bowles and prison staff when he had been part of a conversation involving himself, Dr Hodgkinson and, via the telephone,
Ms Bowles. Ms Bowles became aggressive and abusive and Dr Hodgkinson terminated the call. Mr Ross had drafted a letter
reprimanding her but she had ceased working in the prison before that letter had been sent. The union objected to the evidence
regarding this issue because no further action was taken on it at the time. However, in my view, no objection can validly be
taken to evidence being produced of the fact that an incident occurred.

20 Mr Ross described Ms Bowles� attendance at work as irregular and that she took large amounts of time off during the day
about which there had been two schools of thought. One was that Ms Bowles should be supported because she was providing a
primary care role for her ill father. The other was that it was not acceptable because staff were requested to be available for
duty. There had been a letter of complaint lodged by a prisoner, signed also by some 25 prisoners, complaining about a number
of issues, Ms Bowles� absences being one of them. Ms Ross had travelled to Broome, interviewed the prisoner concerned and
spoken to a range of staff members who were on that day. In Mr Ross� view, Ms Bowles� particular domestic circumstances
warranted leniency being shown towards her.

21 In Mr Ross� opinion the relationship between Ms Bowles and other members of the health service of the prison had become
completely dysfunctional. Mr Ross� evidence is that the relationship is important and in many locations it occurs in a spirit of
co-operation. A letter of complaint about Ms Bowles had been forwarded by Ms Wotherspoon to her line manager, the
Director of Nursing. He made arrangements to come to Broome to conduct an informal grievance procedure. Ms Wotherspoon
was willing to resolve the issue informally. However, Ms Bowles had informed him that she was not prepared to engage in an
informal grievance resolution involving Mr Ross as an informal mediator between her and Ms Wotherspoon, and for that
matter, between her and Ms Bishop in relation to an issue raised by Ms Bowles against Ms Bishop. Accordingly, Mr Ross had
to try to resolve the issue formally through the respondent�s human resource department. An independent party, Ms Grey, was
appointed to conduct a formal review. The report from Ms Grey made a number of recommendations and there was an attempt
to establish formal lines of communication at the prison. In Mr Ross� opinion when he later interviewed Ms Bowles to follow
up on the arrangements put in place following the recommendations, he found that she had not complied with some of them
including that Ms Bowles failed to complete the occurrence book. Mr Ross believed that the issue of the regularity of Ms
Bowles� attendance at the prison ceased to be an issue however her communication did not improve. Mr Ross was of the view
that if Ms Bowles returned to the prison he did not have any confidence that there would be the necessary exchange of
information from and to Ms Bowles.

22 In his evidence, Mr Ross supported the transfer of Ms Bowles to Hakea because the standard of relationships needed in a
smaller prison such as Broome are different from the standard of relationships needed at a larger prison. Mr Ross� evidence is
that he does not believe the relationship between Ms Bowles and the staff could be recovered, although Ms Bowles could
restore a relationship with the prisoners given that there has been a sufficient turnover of prisoners since she last worked in the
prison. He gave evidence of the extent to which the Ministry of Justice had attempted to find alternative employment
opportunities within the region including within other government instrumentalities.

23 In cross-examination, Mr Ross conceded that a decision to transfer should have been made in accordance with the Ministry of
Justice�s transfer policy. He conceded that he did not notify Ms Bowles whether there was a possibility that she may be willing
to accept a part-time position or a position in a lower classification level within the Broome region in order to avoid being
transferred to Perth.

24 The respondent next called Mr Phillip Coombes-Pearce who is the superintendent of the prison. When Mr Coombes-Pearce
became the superintendent of the prison in 10 July 2000. Ms Bowles was not working in the prison. He decided that Ms
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Bowles not be permitted back within the prison. He did so based upon a number of discussions he had held with the outgoing
superintendent and also upon approaches from staff at the prison. He formed the opinion that it would be an untenable situation
for Ms Bowles to return to work at the prison whilst those other staff were there. His evidence is that he made Ms Bowles
aware of that when she contacted him by telephone on approximately 14 July 2000. Mr Coombes-Pearce was also influenced
by the fact there was a court case pending that would involve a number of the staff giving evidence against Ms Bowles, also
there is the outstanding worker�s compensation issue, and comments made to him by members of the staff that they did not feel
they would be able to work under those circumstances if Ms Bowles returned to the prison.

25 His evidence before the Commission is that the position has not changed and a number of staff have expressed grave concerns
about being in a situation where they would be required to work with Ms Bowles in the prison.

26 In cross-examination, Mr Coombes-Pearce stated he was in his 29th year in the prison system and he has been a prison
superintendent since 1998. He conceded that he made the decision that Ms Bowles not be permitted back in to the prison
without having spoken to Ms Bowles. He did not give Ms Bowles an opportunity to respond to the various allegations of which
he was aware prior to him making his decision.

27 The respondent then called Ms McBride. Ms McBride is the records officer of the prison and has been there for almost
11 years. She worked during the period that Ms Bowles was at the prison. She did not have contact with her in the course of
her employment but she related an incident where Ms Bowles, Ms Devereux and the doctor were present and there was a
conflict.

28 Ms McBride�s main evidence, however, was her belief that Ms Bowles had threatened her �a few times�. She had been present
at meetings with Mr Gittos and Ms Bowles and that on one occasion she had been present as an observer at the request of
Mr Gittos. At that meeting Ms Bowles threatened her with court action and said that Ms McBride would �have to tell the
truth�. This had happened on two or three occasions. She had written to Mr Gittos regarding feeling threatened.

29 Ms McBride was cross-examined about a letter she had written to the applicant union, of which she is a member, stating her
view that if Ms Bowles returned to the prison it would put a number of employees at risk due to Ms Bowles� threats of court
action against them, in the light of pending court action Ms Bowles has taken against a member of the Ministry of Justice and
that she was appalled at the lack of sensitivity of the union in supporting Ms Bowles to that extent. The issue in cross-
examination was that Ms McBride had written the letter on Ministry of Justice�s letterhead in her capacity as administrative co-
ordinator of the prison. It was put to her that the letter should have been written on plain paper and this was conceded by Ms
McBride. Ms McBride denied, however, the suggestion that this act meant that she was in no position to give any reliable or
credible evidence about Ms Bowles in relation to this application.

30 The Ministry of Justice next called evidence from Mr Michael Reindl, the business manager of the prison. He has been in that
role since October 2001. Previously, he was the education officer and in that role had contact with Ms Bowles when she
worked in the prison. He spoke of a time in October 1997 when he had sought her support for training for prisoners and the
suitability of that training for aboriginal prisoners in particular. His evidence is that he wrote Ms Bowles a memo and sought
her advice or feedback on a yellow post-it note. Ms Bowles had replied saying that if he had not had the time to write formal
request, she did not have the time to read it. After that, Mr Reindl did not tend to involve Ms Bowles although after a grievance
procedure against her, he was again instructed to try to involve her in projects. He asked Ms Bowles to go through a
programme and she re-wrote a considerable part of it which involved considerable travel for herself throughout the Kimberley.
Mr Reindl said that it was felt after a discussion with the superintendent that this did not provide the best opportunities so he
proceeded with the original proposal which involved a lot of face-to-face consultation. Ms Bowles stated to him that she would
not be involved anymore because her input had not been taken seriously.

31 Mr Reindl�s evidence is that he had given evidence in Ms Bowles� worker�s compensation hearing. Subsequently, in early
2000 whilst he was acting superintendent of the prison, Ms Bowles came on to the prison property and made claims that he and
Mr Fitzpatrick had lied in a recent restraining order hearing and that she was threatening legal action against them if they
continued to make comments against her. He documented this discussion and reported it to the superintendent.

32 The respondent�s next witness was Mr Gary Fitzpatrick. He is the operations manager at the prison and has been at the prison
since November 1993. During Ms Bowles� time at the prison he was involved with her to a great degree. Mr Fitzpatrick would
have to work with Ms Bowles should she return. His evidence is that he would not go anywhere near Ms Bowles without
someone else being present in the vicinity. His evidence is that he believed he had a good relationship with Ms Bowles when
she first commenced employment but it changed dramatically since he had been called to give evidence. Mr Fitzpatrick related
an incident at which he had been present with Mr Reindl. Ms Bowles had stated that she had intended to take action against
them both for telling lies against her. Previously, Ms Bowles had made a complaint against him that he had released some
medical information that was present on a worker�s compensation claim. Mr Fitzpatrick stated that that was an impossibility.
Mr Fitzpatrick believes that Ms Bowles� complaints were without basis.

33 Mr Fitzpatrick states that he has always been of the opinion that there was not a need for a prisoner support officer role at the
prison because there is not enough work for it. His evidence was that if Ms Bowles was returned to the prison he would be
obliged to work with her and consult with her from time to time but that he did not think he would be able to. He feels that he
would always need to have a witness present.

34 In cross-examination he maintained that when Ms Bowles performed tasks on behalf of prisoners she did it well but that she
was not required to do so frequently. He denied the suggestion that his opposition to a prisoner support officer position in
Broome Regional Prison clouded his judgement of Ms Bowles. Mr Fitzpatrick was also cross-examined on having sent a letter
to his union on Ministry of Justice letterhead.

35 In re-examination, Mr Fitzpatrick stated that he believed the content of the letter in part related to his position in the prison.
While he was not supportive of the need for a prison support officer position at Broome Regional Prison, he has been
supportive in relation to other prisons for example, Greenough where he had been closely aligned with the aboriginal visitors�
scheme. Mr Fitzpatrick explained that he himself has an aboriginal heritage. Also, he had written a letter supportive of Ms
Bowles (exhibit A7) because he had thought that complaints by a prisoner, supported by a number of signatures of other
prisoners, against Ms Bowles was unfair and selfish given the efforts Ms Bowles was making to assist the prisoner. He felt it
was his duty as her superior to at least defend her in some way.

36 The respondent then called evidence from Ms Wotherspoon. Ms Wotherspoon is the clinical nurse manager and has been since
July 1998. Her position requires her to work with the prisoner support officer and have a close relationship with that other
position. She had witnessed an incident in which Ms Bowles and Ms Devereaux had been verbally aggressive to each other. In
her observation, those two persons did not interact and their only mode of communication was written.

37 When Ms Wotherspoon first commenced employment at the prison she did not have any problems working with Ms Bowles.
She subsequently had a problem with Ms Bowles wishing to use the medical centre facsimile machine which caused problems
regarding privacy and keys. Ms Bowles became aggressive towards her regarding the fact that Ms Wotherspoon would not
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allow her into the medical centre for that reason. Subsequently, the relationship between them deteriorated when on a
particular day Ms Bowles made a comment to Ms Wotherspoon regarding the identity of Ms Wotherspoon�s partner. After the
investigation by the independent investigator, she felt she could no longer work with Ms Bowles. A meeting was organised to
try and improve communication and to try and maintain a working relationship but it did not come to fruition. One of the
processes to improve communication was the requirement that Ms Bowles meet with Ms Wotherspoon at 8:30 in the morning
to convey any concerns that she had in relation to matters which could affect Ms Wotherspoon. However, mostly the meetings
did not occur and there were occasions when Ms Bowles would come in, but not come to the medical centre. There was a
handful of times when she did come in. A number of the processes were not put into place when Ms Bowles went on leave.

38 Ms Wotherspoon felt the situation got worse when on one afternoon Ms Bowles came up to her, bent down and whispered into
her ear �you must dream about me every night and that makes me glad� and walked out the door. Ms Wotherspoon felt that to
be vindictive, unnecessary and threatening. She believes she would not be able to work again with Ms Bowles because of what
has occurred in the past.

39 Ms Wotherspoon also gave evidence of occasions where Ms Bowles has approached her at home. She informed Mr Ross of
what had occurred and then documented it. One incident had occurred on 6 April 2001. The incident to which Ms
Wotherspoon referred concerned her because she believed Ms Bowles was trying to intimidate and threaten her.

40 In cross-examination Ms Wotherspoon said that her concern was Ms Bowles� failure to work as a team member and her
communication difficulties. She conceded that on some days when Ms Bowles had come to see her at 8:30 in the morning,
Ms Wotherspoon could have been busy with other issues. In fact, she recalled two occasions where Ms Bowles did come in
and, because Ms Wotherspoon was on the phone went straight back out again. However, she described Ms Bowles� behaviour
as unprofessional.

41 The respondent then called evidence from Mr Gittos who was the previous superintendent of the prison for 20 months from
November 1998 to July 2000. He described the initial relationship he had with Ms Bowles as healthy but it deteriorated. One
on the issues was accountability of her time in and out of the prison and what she actually was doing in the prison. He
introduced sign-on and sign-off and an accountability sheet for work times.

42 On another occasion he had been told that Ms Bowles had arranged a visit for a prisoner with the prisoner�s family. However,
the prisoner was to be transferred to Roebourne the following morning and therefore the processing of the prisoner would be
occurring at the time of the visit. He cancelled the visit. His evidence is that Ms Bowles �barged� into his office and demanded
to know what did he think he was doing by cancelling the visit for the prisoner. She questioned his authority. He responded
that as the Superintendent of the prison he was to make sure that the prison ran smoothly and to make orders and change
directions. However, the discussion became heated and she stormed out of the office after he had asked her to sit down to talk
about it. He walked to the door and called her back but she continued walking along the verandah and disappeared into the
gatehouse. Later that afternoon he had a telephone call from Perth from the Superintendent of Metropolitan Prisons, who had
in turn had received a telephone call from the Ombudsman�s office, that there had been a complaint made against Mr Gittos to
the Ombudsman that he had refused a remand prisoner a visit, and that he had shouted and banged his hand on the table in
front of Ms Bowles. As a result he had to furnish a report explaining the situation. Mr Gittos subsequently felt that he could not
rely on Ms Bowles to tell the truth of conversations that took place and he started to have a witness present with him, most
times a female.

43 Mr Gittos also gave evidence of the manner in which Ms Bowles advised him of her complaint of sexual harassment. Further,
Ms Bowles had advised him that she had lodged an application, or information, with the Equal Opportunity Commission. He
endeavoured to resolve the matter in-house in the presence of Mr Fitzpatrick. Both of them approached Ms Bowles and asked
if she would consider dealing with the matter within the prison but she declined.

44 Mr Gittos was present at a meeting with Ms Bowles with the health department of the prison on 21 May at which a number of
initiatives were put in place regarding the prisoner support officer role. It was his understanding, however, that it was not
successful. He required Ms Bowles to try to establish a prison support group of prisoners but she was not able to do that. A
report and an occurrence book was introduced for her to detail how many prisoners she saw per day, why she saw them and
what were the results of the interaction. It was filled in for approximately 20 days and was not filled out after that time.
Further, when Ms Bowles went on leave she took the books home with her. When Mr Gittos remonstrated with her, she
retrieved the books from her home. When she gave them to him he noticed that they had not been kept up-to-date and
Ms Bowles informed him that she kept the necessary information in her personal diary.

45 It was shortly after that that Ms Bowles reported sick. On one subsequent occasion he found that Ms Bowles had returned to
the prison and was having a verbal confrontation with one of the staff. He called her into the office, together with Ms McBride,
and spoke to her about it but it did not help matters and ultimately he told her not to come into the prison and that her mail
would be forwarded to her. Prior to Mr Gittos leaving the Broome prison as superintendent he had formed the view that he did
not want her in the prison anymore because of the well being and good governance of the prison. Mr Gittos described the
prison as a very small prison, with a small number of staff who work closely within that area and the working relationship just
would not have worked.

46 Mr Gittos was not cross-examined on his evidence. The respondent�s case then closed.
Conclusions

47 The Public Service Arbitrator has exclusive jurisdiction to enquire into and deal with any industrial matter relating to a
government officer, a group of government officers or government officers generally. That exclusive jurisdiction is subject to
Division 3 of Part II and subsections (6) and (7) of the Act. Division 3 are subsection (6) are not presently relevant. Subsection
(7) states that an Arbitrator does not have jurisdiction to enquire into or deal with any matter in respect of which a procedure
referred to in s.97(1)(a) of the Public Sector Management Act 1994 is or may be prescribed under that Act.

48 Relevantly, there is a procedure referred to in s.97(1)(a) of the Public Sector Management Act 1994 in relation to transfers. The
primary order sought by the union in this case is a decision that the decision of the respondent to transfer Ms Bowles be �void
ab initio� and the issue of the Arbitrator�s jurisdiction necessarily arises.

49 The Commission must, of necessity, ask itself whether it has the jurisdiction to deal with a matter which comes before it. To do
otherwise may lead to a situation where both parties invite the Commission to deal with a matter which it does not have the
power to deal with. Parties cannot by agreement confer a jurisdiction on the Commission which the legislation does not
otherwise give to it. Both parties have comprehensively presented their cases and have neither raised, nor directly addressed in
their oral submissions, the issue of jurisdiction. The Commission itself raised the issue at the conclusion of the hearing and
provided the parties with the opportunity to address the issue in written submissions. Those submissions have been taken into
account in what is to follow.

50 I have considered the oral submissions and the evidence of the parties and I have little doubt that the respondent�s decision to
transfer Ms Bowles to the PSO position at Hakea is fundamentally flawed. It is, I think, conceded by the union that the
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respondent has the right to transfer Ms Bowles. The union is quite correct to concede the point. The respondent is easily able to
rely upon s.65 of the Public Sector Management Act 1994. Ms Bowles herself believes that there is a right to transfer, but at
her own instigation rather than at the instigation of the respondent. However I know of no right to transfer that is able to be
exercised only by the employee. Accordingly, I find as a matter of law that the respondent is able to compulsorily transfer Ms
Bowles.

51 The attack made by the union is not on the right to transfer. Rather, it is upon the decision to transfer Ms Bowles to Hakea
Prison. In that regard, the point that is of significance is that Ms Bowles� current position of prisoner support officer is a
position which has as one of its essential criteria a �demonstrated acceptance by the aboriginal community of the local area�.
The evidence before the Commission from Ms Bowles, evidence which is not contradicted to any significant extent, is that Ms
Bowles had, and still has, a demonstrated acceptance by the aboriginal community of Broome. Ms Bowles�s further evidence
which is not contradicted at all is that she does not have, an is unlikely to gain within a period less than 10 years, a
demonstrated acceptance by the aboriginal community of the local area in which Hakea prison is situated. Indeed, there is no
suggestion from the respondent to the contrary. The respondent does not in any way suggest that there is a demonstrated
acceptance of Ms Bowles by the aboriginal community of the local area in which Hakea prison is situated. For that reason
alone, the transfer of Ms Bowles to Hakea prison is not, as the respondent�s correspondence suggested, transfer to a like
position.

52 The essential requirement of a prisoner support officer position of a demonstrated acceptance by the aboriginal community of
the local area inherently means that the holder of that position will be limited to employment as a prisoner support officer in a
location where that person can demonstrate acceptance by the local aboriginal community. To that extent, and in the absence of
any contrary evidence whatsoever, I accept Ms Bowles� evidence that the aboriginal culture of the Broome area is quite
different and distinct from the aboriginal culture in the Perth area. It goes to issues of language groups and dialects and an
�understanding of all the dynamics that goes on between family members and family groups, and having the actual knowledge
of the local area and what�s happening around here and also being able to have the network that allows me to be able to
communicate� (transcript p.17).

53 It is no answer for the respondent to say that if Ms Bowles is unable to perform the duties at Hakea that is a matter for the
respondent to deal with. The issue which the union validly raises is a pre-condition for Ms Bowles� transfer to any other
prisoner support officer position.

54 Accordingly, I find as a matter of fact that Ms Bowles does not meet one of the essential criteria for the position of prison
support officer at Hakea Prison, that is a demonstrated acceptance by the aboriginal community of the local area. For that
reason alone, I would be prepared to issue an Order that the decision to transfer Ms Bowles to Hakea Prison be quashed. I add
that I have little doubt that prisoner support officers are able to be transferred to other PSO positions. Indeed, the transfer may
be a compulsory transfer against the wishes of the employee provided the process is handled fairly to both parties, and the
employee concerned fulfils the essential criteria for the position to which the transfer is contemplated.

55 On the evidence there is a further reason why the decision should be quashed. It was conceded that there had not been any
discussion with Ms Bowles regarding the effects of the transfer upon her or whether there were any alternatives to that transfer.
Those alternatives may include transfer to a different position or classification. In my assessment by failing to provide an
opportunity to Ms Bowles to have input into the decision before it was made the respondent acted unfairly and inevitably a
justified perception of unfairness by Ms Bowles which made these proceedings inevitable.

56 By far the strongest attack made by the union, and against which almost all of the respondent�s case was directed to defending,
is the decision of the superintendent of the Broome Regional Prison to not permit her to return to it following her fitness to
return to work. It is accepted that the superintendent has the power pursuant to the Prisons Act 1981 to make such a decision. It
is also the case, as I find, that the decision of the superintendent is subject to review. By s.7(3) of that Act, the chief executive
officer has all of the powers conferred by or under that Act on a superintendent and may review, vary or rescind an order or
direction given by a superintendent.

57 It appears to be assumed by the parties that the exclusive jurisdiction of the Public Service Arbitrator pursuant to s.80E of the
Industrial Relations Act 1979 gives the Public Service Arbitrator the power to review the decision of the superintendent to the
extent that that decision gives rise to an industrial matter relating to a government officer, a group of government officers or
government officers generally.

58 I accept for present purposes that it is so, without necessarily deciding the point. In doing so, it is important that a distinction
be drawn between the jurisdiction of a Public Service Arbitrator to enquire into and deal with any industrial matter relating to a
government officer, a group of government officers or government officers generally and the jurisdiction of a civil court or
administrative tribunal to review the decision of a public officer according to the principles of administrative law. The order
sought, relevantly, is that �the respondent facilitate Ms Bowles� return to work in Broome Regional Prison, or transfer Ms
Bowles to a suitable alternative position in the Broome region�. Thus, to the extent that the union is seeking a review of the
superintendent�s decision on the basis of jurisdictional error on his part, or a denial of natural justice on his part according to
the principles of administrative law, that review is but one consideration in the Public Service Arbitrator dealing with the claim
before it.

59 Where, as is the case on the facts here, the decision of the superintendent excludes a government officer from his or her place
of work, and that exclusion is the industrial matter, or part of it, brought before the Public Service Arbitrator, then the
Arbitrator has the jurisdiction to review the decision of the superintendent as part of its enquiry into, and dealing with, that
industrial matter. In that regard, of course, the Public Service Arbitrator would need to keep at the forefront of consideration
the fact that the power given to the superintendent of a prison pursuant to the Prisons Act 1981 is for a most important public
consideration: the good government, good order, and security of that prison.

60 In that regard, the evidence before the Commission is that the decision of the superintendent to exclude Ms Bowles from the
prison was made because he believed it would be an untenable situation for Ms Bowles to return to work at the institution
whilst those other staff who had complained to him were there. That is a decision which was open to the superintendent to
make. However, it is also a decision that if it is to be made, it must be made according to the principles of natural justice
because in making it, the superintendent is directly affecting the right of Ms Bowles as an employee of the respondent
employed in the prison to return to work (Dixon v Commonwealth (1981) 55 FLR 34 at 40,41).

61 The evidence is quite clear that the superintendent, in reaching the decision that he did, did not consult Ms Bowles before
reaching it. The superintendent did not advise her that he was considering excluding her and provide her with an opportunity to
answer the issues raised with him by the members of staff upon which he might rely in order that he might fairly be able to
reach a decision by taking into account not just the matters raised by those members of staff but also by Ms Bowles herself.
Indeed, the superintendent had not even worked with Ms Bowles himself. Mr Coombes-Pearce only became the superintendent
in July 2000 at which time Ms Bowles was absent from the prison. For that reason, the decision he reached could not have
taken into account the circumstances of Ms Bowles. It denied her natural justice.
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62 The union strongly urges the Arbitrator to overturn the decision of the superintendent and to issue orders giving effect to a
return by Ms Bowles to the prison.

63 However, it does not necessarily follow that because the decision reached by the superintendent denied her natural justice that
Ms Bowles must then be returned to work at the prison. The issue whether Ms Bowles is to return to work at the prison can
only be decided on the evidence before the Arbitrator. This is because the issues of administrative law referred to by the union,
comprehensively, do not provide the answer in themselves in this matter. It is not every denial of natural justice that will render
the proceeding unfair. Rather, the test is whether if a fair process had been followed there could have been a different outcome:
Stead v. SGIO (1986) 161 CLR 141 at 145-6. Thus, the question becomes whether, had the superintendent of the prison
discussed his intentions with Ms Bowles prior to reaching his decision, and taken into account the issues and responses raised
by Ms Bowles, he could have come to a different conclusion.

64 In order to answer that question, the Arbitrator is entitled to take into account all of the evidence raised in the proceedings. It
includes the evidence by Ms Bowles herself, that evidence representing the issues and responses that Ms Bowles could have
raised with the superintendent of the prison had she been asked, together with the evidence of the staff.

65 I turn to consider that evidence. I have little hesitation in accepting the evidence of Ms McBride over that of Ms Bowles. Her
belief that Ms Bowles had threatened her appears to me to be quite consistent with the evidence of Mr Gittos and Mr
Fitzpatrick that Ms Bowles had threatened both of them after accusing them of lying. The only attack upon Ms McBride�s
evidence is her use of departmental letterhead to write a letter to her union. Indeed, Mr Fitzpatrick�s evidence was attacked on
that same basis. I have been unable to see any issue of relevance at all to their evidence of the use by them of the respondent�s
letterhead to write to their union. Even if both of them should not have used the respondent�s letterhead (and I note Mr
Fitzpatrick in particular stating that he wrote in part in a work capacity and not just as a member of the union) its use on this
occasion was trivial. In fact, the cross-examination on this issue simply brought to the attention of the Arbitrator the fact that
both employees were concerned enough at the prospect of Ms Bowles returning to the prison that they had voiced their
concerns not just to their employer, but also to their union, a fact which in my opinion added to the credibility of their
evidence.

66 I accept the evidence of Mr Reindl. I do not regard his evidence as being broken down in cross-examination and I regard the
matters he referred to in his evidence as entirely credible. I also accept Mr Fitzpatrick�s evidence. In particular, his evidence
that he believed that he had a good relationship with Ms Bowles is confirmed by Ms Bowles� evidence that she �absolutely
trusted him�. This evidence is a complete answer to the suggestion put to him that his opposition to a prisoner support officer
position at Broome Regional Prison affected his working relationship with Ms Bowles. It clearly did not. It makes his evidence
that he has been supportive of that position in other prisons, for example Greenough where he had been closely aligned with
the aboriginal visitors� scheme, entirely plausible. I am unable to find anything in the evidence which can explain why Mr
Fitzpatrick is now opposed to the return of Ms Bowles unless it is, as he states, from Ms Bowles� own behaviour.

67 I accept the evidence of Ms Wotherspoon. The evidence of Mr Gittos, in particular, in relation to Ms Bowles� behaviour when
he cancelled the remand prisoner visit for the reasons which he gave I found quite telling. I have no reason not to accept Mr
Gittos� evidence.

68 In conclusion, I find that Mr Coombes-Pearce would be entitled to take into account in assessing the information provided to
him by those members of staff, and the previous superintendent, that Ms Bowles� working relationship with the Clinical Nurse
Manager of the prison Ms Wotherspoon, a relationship which is critical, had broken down; that Ms Bowles approached Ms
Wotherspoon at home and caused Ms Wotherspoon to believe that Ms Bowles was trying to intimidate and threaten her
suggesting that it was Ms Wotherspoon who was going to be harmed by participating in the court cases; that Ms McBride the
Records Officer of the prison felt threatened by Ms Bowles; that Ms Bowles had refused to speak informally with her direct-
line manger Mr Ross when he tried to resolve an issue at the time with Ms Wotherspoon; that the relationship between Ms
Bowles and Mr Ross is dysfunctional; that she does not trust the prison�s operations manager Mr Fitzpatrick who is the person
who guides and directs the prison support officer; that Ms Bowles did not comply with some of the administrative
arrangements put into place regarding communication, including a failure to complete the occurrence book; that she would not
respond to the prison�s former education officer (and presently the prison�s business manager) Mr Reindl�s request unless he
asked her formally and that she refused to be further involved in a programme when her suggestions had not been followed;
that she threatened Mr Fitzpatrick and Mr Reindl with legal action after accusing them of lying; that Ms Bowles �barged in� on
the previous superintendent Mr Gittos when he properly cancelled the remand prisoner�s visit and that she refused to return to
his office when he asked her to come back to speak to him; and finally that Mr Gittos subsequently felt that he could not rely
on Ms Bowles to tell the truth of conversations that took place and he started to have a witness present with him in her
presence.

69 The above conduct by Ms Bowles and the strength of the feeling against her which it has generated in those staff who gave
evidence is significant. Broome Regional Prison is a relatively small workplace. The absence of trust between Ms Bowles and
those who gave evidence makes it indeed likely, in my assessment, that it would be an untenable situation for Ms Bowles to
return to work at the prison in the present circumstances. Taking the above into consideration, I am far from convinced that if
the superintendent had spoken to Ms Bowles and given her an opportunity to raise issues and provide responses to the
allegations against her that a different outcome could have resulted. It follows that I am not prepared overturn the decision of
the superintendent.

70 The position, then, is that Ms Bowles, the prisoner support officer for the Broome Regional Prison is not able to return to work
in that prison. Neither is she eligible, on the evidence before the Arbitrator, to be transferred to the comparable position at
Hakea Prison. She may be able to be transferred to the position of prisoner support officer of another area if, all other things
being equal, she can demonstrate an acceptance by the aboriginal community of the local area, however that is not an issue
pursued in these proceedings.

71 The remaining options open to the respondent are to discuss with Ms Bowles the alternatives that may be available to her
working in a lower classification, or working in another government instrumentality if a position is available. The union in this
case has not suggested that there is a position available. The evidence from the respondent is that there is not such a position
available, at least at the time of the hearing in this matter in December 2001. Vacant positions are always a matter of timing
and is probably appropriate to require the respondent to re-examine the options available and do so in consultation with Ms
Bowles. Whether or not that results in a solution to the problem which is faced by both Ms Bowles and the respondent remains
to be seen.

72 I now return to the issue of jurisdiction which the Arbitrator itself has raised with the parties at the conclusion of the hearing. If
the jurisdiction of the Public Service Arbitrator was unencumbered by s.80E(7), I would have little doubt that an Order should
be made preventing the transfer of Ms Bowles to Hakea Prison unless she has a demonstrated acceptance of support by the
aboriginal community of the local area. I would also require the respondent to examine alternatives to transfer with Ms Bowles
and her union in accordance with these Reasons for Decision.
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73 However, if one reads ss21(1)(a) and 97(1)(a) of the Public Sector Management 1994 and s.80E(7) of the Industrial Relations
Act 1979 together, the �matter� in respect of which the Arbitrator does not have jurisdiction is whether minimum standards of
merit, equity and probity have been met in relation to this case (Managing Director of the South Metropolitan College of TAFE
v. CSA of WA (1999) 80 WAIG 7 at [32] (the Ishmael case)). In this matter the union has argued that the decision to transfer
was not one lawfully made under s.65 of the Public Sector Management 1994 and therefore there is no decision to which the
public sector standard can apply. That is, no lawful transfer decision has been made.

74 If this argument is correct, then these proceedings were not necessary because there has been no valid decision to transfer Ms
Bowles. However, I do not believe the argument is correct. The evidence before the Commission is that there is a right to
transfer under s.65 of the Public Sector Management 1994 and, further, there is evidence that the employer, through Mr Ross,
has taken the decision to transfer Ms Bowles. I am satisfied that it is a valid decision unless and until it is overturned.

75 It is also argued that unless the employee affected by the decision makes a complaint under the relevant regulation of the
Public Sector Management (Review Procedure) Regulations 1995, then the prescribed procedures are not �enlivened� to affect
the Arbitrator�s jurisdiction. However, whether or not the Arbitrator has jurisdiction is a matter of the legislation. The
jurisdiction of the Arbitrator is removed in respect of any matter in respect of which a procedure referred to in s.97(1)(a) of the
Public Sector Management 1994 is or maybe prescribed. If there is a procedure prescribed under that Act, there is no
jurisdiction. It matters not whether or not the employee affected has made a complaint under R.8. This is so whether or not the
relief available to an employee in the prescribed procedures is comparable to the relief available by virtue of the jurisdiction of
the Arbitrator.

76 The Public Sector Standards in relation to transfer establish that the outcome required is that �transfer decisions are equitable
and take into account the participating organisation�s work-related requirements and employee interests�. Matters which are
allegations of breaches of the relevant public sector standard are not within the jurisdiction of the Arbitrator (the Ishmael case
ibid.). The standard requires that transfer decisions meet minimum standards of merit, equity and probity (and see s.21(1)
PSMA). In the conclusion I have reached, the Arbitrator does not have jurisdiction to deal with the union�s application.
Whether the right to transfer has been exercised harshly, oppressively or unfairly is in reality a matter regarding whether the
minimum standards of merit, equity and probity have been met.

77 Further, the fact that Ms Bowles is not able to demonstrate an acceptance by the local aboriginal community in Perth, and that
the respondent�s decision to transfer Ms Bowles cannot meet the standard that decisions are based upon a proper assessment of
the work-related requirements of Hakea Prison, is similarly a matter about which the Arbitrator does not have jurisdiction.

78 The union submits that the issues raised by it in this application are not covered by the compliance requirements of the
standard. The union made reference to what were described as nine compliance requirements. While it is readily seen that the
issues raised before the Arbitrator on this occasion do not involve the requirement regarding �movement at a comparable
classification level� and �movement not resulting in loss of continuity of service or tenure of employment�, I am unable to
agree that the union has not raised the issue of the �employee�s needs being taken into account in the transfer decision�.
Evidence was brought regarding what was seen as a need for Ms Bowles to remain in the Broome area. I have little difficulty
seeing the word �need� as being a particular point or respect in which some necessity, or want, is present and that this includes
Ms Bowles� evidence of her wanting to remain in Broome for the sake of her son�s education. The circumstances of an
employee needing to remain in a particular location may cause a transfer decision to be unfair however the union�s reference to
my own decision in SSTU v. Hon Minister for Education (1996) 76 WAIG 2467 is not authority for the proposition that an
employee�s domestic circumstances may never justify quashing a decision to transfer the employee.

79 Further, even if the submissions of the union do not go to the requirements of �notification of the transfer decision and
arrangements�, that �policies are documented equitably and applied consistently and are accessible�, I am quite persuaded that
the essence of the union�s application before the Commission is encompassed within the requirement that decisions and
processes embody natural justice. I reach that conclusion because of the allegation, made out on the evidence, that in the
decision to transfer, no opportunity was given to Ms Bowles to put her case and all relevant arguments prior to the decision
being made or what alternatives were available to the decision being made.

80 In conclusion, and for the reasons which I have given above, I have, with some reluctance, reached the conclusion that
s.80E(7) means that the Arbitrator does not have the jurisdiction to enquire into and deal with the decision of the respondent to
transfer Ms Bowles to the Hakea Prison. For that reason, and again with some reluctance, the application must be dismissed for
that reason. That reluctance is due to the spirit in which the parties themselves have approached the matter. I have therefore
endeavoured to show that the respondent�s position in this matter has been most unsatisfactory in relation to the decision to
transfer Ms Bowles to Hakea Prison. I would have little doubt that had Ms Bowles challenged the decision pursuant to the
regulations under the Public Sector Management 1994, the decision would have been overturned. However, I am obliged to
now issue an order dismissing the application.

_________

2002 WAIRC 04997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. P 2 OF 2001
CITATION NO. 2002 WAIRC 04997
_________________________________________________________________________________________________________

Result Application to revoke transfer of Ms B. Bowles dismissed.
Representation
Applicant Ms M. in de Braeckt
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING HEARD Ms M. in de Braeckt on behalf of the applicant and Mr R. Andretich (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05095
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
WESTERN AUSTRALIAN ALCOHOL AND DRUG AUTHORITY (NEXT STEP),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. PSAC 6 OF 2002
CITATION NO. 2002 WAIRC 05095
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 19th and 25th days of March 2002 the Public Service Arbitrator convened conferences for the purpose of
conciliation; and
WHEREAS at the conclusion of the conference on the 25th day of March 2002 the Public Service Arbitrator issued a
recommendation in relation to the application; and
WHEREAS it is recognised that the respondent is in the process of reorganisation and amalgamation with other agencies which
may result in the respondent giving consideration to redundancies. There is an expectation that the respondent shall give Ms R
Stark, the subject of the application, equitable consideration in this regard;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends�

THAT by the 29th day of March 2002 the Respondent offer further employment to Ms R Stark at Level 5, on no less
favourable hours than her previous employment, until the Government policy in relation to the conversion of fixed
term contracts is resolved and/or the resolution of applications P 9 of 2000, P 7 and P 8 of 2001 whichever is the
earlier, and Ms Stark�s particular circumstances have been considered and determined.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2002 WAIRC 05143
WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. P 52 OF 2001
CITATION NO. 2002 WAIRC 05143
_________________________________________________________________________________________________________

Result Interpretation of Enterprise Agreement
Representation
Applicant Ms M Fransen and with her Mr P Kelly
Respondent Ms C Brown and with her Ms C Allman
_________________________________________________________________________________________________________
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Reasons for Decision
1 The applicant seeks an interpretation of the Western Australian Police Service Enterprise Agreement for Police Act Employees

2001 (�the Agreement�) as to two aspects of the provision of carer�s leave. The applicant seeks orders that the carer�s leave
entitlements are not pro rated for�

1. the calendar year 2001; and
2. Employees who have reduced their hours to less than 80 per fortnight.

2 The Agreement is to be interpreted by giving the words used in the Agreement their natural meaning in accordance with the
usual approach to be taken in interpretation. The words are not to be read in isolation but to be taken in context. If the meaning
is ambiguous or if it results in an absurdity then other material may be considered for the purpose of providing a meaningful
interpretation. The relevant clauses are Clause 17. � Part-Time, Clause 37. � Entitlement to Leave and Allowances Through
Illness or Injury, and Clause 38. � Carer�s Leave.

3 Clause 17. � Part-Time deals with how part timers are treated in respect of hours, overtime, salary, shift allowance, additional
allowances, district allowance, long service leave and annual leave. Subclause (9) - Other Provisions provides �Other
provisions apply on a pro rata basis.�

4 Clause 38. � Carer�s Leave provides as follows�
�(1) Employees may utilise up to 40 hours per calendar year to care for a sick family member.
(2) For the purposes of this clause a �sick family member� means the employee�s spouse, child, step child, parent,

step parent, or other person who lives with the employee as a member of the employee�s family.
(3) Leave granted under this Clause is subject to the production of satisfactory evidence of illness of the sick family

member provided by a medical practitioner or registered dentist.
(4) Carer�s Leave is not cumulative from year to year.�

5 It is noted that Clause 38(3) provides a link to Clause 37. � Entitlement to Leave and Allowances Through Illness or Injury.
This link, though, relates only to �the production of satisfactory evidence of illness of the sick family member provided by a
medical practitioner or registered dentist�, the same test as applies in Clause 37. Otherwise there is no indication within either
clause or the Agreement as a whole that the carer�s leave clause is dependent upon Clause 37. � Entitlement to Leave and
Allowances Through Illness or Injury. Unlike other public sector employment instruments, the carer�s leave clause in this
Agreement is not a subset of the clause dealing with sick leave, and in this case the entitlement to 40 hours per calendar year
for carer�s leave is not deducted from the sick leave entitlement but is in addition to that sick leave entitlement.

6 Accordingly, I conclude that there is no linkage between the sick leave and the carer�s leave clauses except that the carer�s
leave clause applies the same test of evidence of illness as does the sick leave clause.

7 As to the two particular provisions which the applicant seeks to be declared as the true interpretation of the Agreement, I note
that none of the documentation submitted in Exhibits 1, 2 and 3 which include the minutes of meetings held during the
enterprise bargaining process which resulted in the Agreement, exchanges of letters between the parties, and information
provided to members and staff by both the applicant and the respondent, provides assistance in interpretation. Those
documents constitute extrinsic material and unless the terms of the clauses to be interpreted are ambiguous they are not to be
considered. I note merely that the documentation provided in Exhibits 1, 2 and 3 do not mention any pro rating of the
entitlement to carer�s leave, be it for that portion of 2001 which fell after the effective date of the Agreement, which was
19 September 2001 i.e. there is nothing within the documentation which says that the 40 hours carer�s leave provided per
calendar year is to be pro rated for the period 19 September 2001 to 31 December 2001.

8 Likewise the documents referred to above make no reference to pro rating of the entitlement for part-timers. The question to be
answered, though, is whether the Agreement to be interpreted deals with those issues.

9 As to the first issue of pro rating for that portion of the calendar year from the effective date of the Agreement of 19 September
2001 until 31 December 2001, the carer�s leave provision makes no mention of this, nor does any other clause within the
Agreement. The Agreement is silent on the issue. Under normal circumstances, should there have been an intention to provide
a pro rating of such a benefit the parties would have recorded that within their agreement. As Ms Brown, for the respondent,
says a common sense approach might be that pro rating is to occur. However, unless there is ambiguity in the clause, the
Arbitrator is bound to apply the words of the clause and not read into it other things which common sense might or might not
dictate. Accordingly, I conclude that there is no provision for pro rating the entitlement of 40 hours carer�s leave for the
calendar year 2001 to cover the period from the date of effect of the agreement until 31 December 2001.

10 As to the issue of a pro rata entitlement for part-time employees, the Agreement does make such a provision. It is in Clause 17.
� Part-Time subclause (9). Clause 17. � Part-Time deals with the range of conditions as they apply to part-time officers. It sets
out certain specific issues and how they are to be dealt with. However, as a general proposition, for those conditions not
specified within Clause 17, subclause (9) applies i.e. provisions other than those specified within Clause 17. � Part-Time are to
apply on a pro rata basis.

11 Accordingly, I conclude that the meaning of the terms of the Agreement is that part-time officers are to receive a pro rata
entitlement to carer�s leave. I draw this conclusion on the basis of the words used, not on the basis of any assumptions as to
equity or fair treatment.

12 I have noted the evidence of the respondent as to how it applies certain entitlements and it would appear that in the approach
taken by the respondent to sick leave, which, as I have noted, is not related to carer�s leave, that a pro rating approach is taken
because of the application of the 168 day period specified within the sick leave clause. As to carer�s leave, this is to be dealt
with separately in accordance with the terms of the Agreement, and it is unfortunate that the terms of the Agreement are not
entirely in conformity with what the parties have written in Exhibits 1, 2 and 3. However, according to the authorities in
respect of interpretation the Arbitrator is required to apply the meaning of the words unless there is ambiguity or unless the
application of the meaning of the words would lead to an absurdity. I am not satisfied that there is ambiguity and neither party
argued that the ordinary meaning would result in an absurdity. The parties might disagree as to the equity in the interpretation
of the words used in the Agreement, but this does not constitute an absurdity.

13 Accordingly, I declare that the true interpretation of the Agreement is that carer�s leave is�
1. not to be pro rated for the calendar year 2001; and
2. to be pro rated for part-time officers.

____________________
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2002 WAIRC 05012
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 13 MARCH 2002
FILE NO. PSAC 4 OF 2002
CITATION NO. 2002 WAIRC 05012
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 in respect of the Respondent�s
decision that Aboriginal Police Liaison Officers (�APLOs�) not carry firearms; and
WHEREAS on the 7th and 13th days of March 2002 the Public Service Arbitrator (�the Arbitrator�) convened conferences for the
purpose of conciliating between the parties; and
WHEREAS at the conclusion of conference on the 13th day of March 2002 the matter was unresolved and the Applicant requested
that the matter be referred for hearing and determination; and
WHEREAS the Applicant also sought that the Arbitrator issue an interim order that, until the matter is resolved by arbitration, the
APLOs continue to be trained in the use of firearms and be permitted to carry firearms as per the status quo prior to the directions
given by the Respondent to the APLOs on 1 and 4 March 2002; and
WHEREAS the Respondent objected to the issuing of an interim order, arguing that this is a matter for the Commission of Police to
determine based on operational requirements; and
WHEREAS having considered the requirements of section 32(3)(c) of the Industrial Relations Act 1979 for the making of such
orders the Arbitrator was not satisfied that, in the circumstances, the requirements to issue an interim order had been met and
declined to issue the interim order sought; and
WHEREAS having considered the APLOs expressed concerns for their personal safety, the Arbitrator made certain
recommendations;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
Recommends�

THAT until the substantive matter of APLOs having the ability to carry firearms is determined, the Commissioner of
Police give consideration to�

1. providing firearms support to APLOs in remote areas; and
2. allowing APLOs placed in situations of potential danger the ability to carry firearms.

Provided that the APLOs referred to in points 1 and 2 above have received appropriate firearms training.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05171
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. PSACR 4 OF 2002
CITATION NO. 2002 WAIRC 05171
_________________________________________________________________________________________________________

Result Order re firearms issued
Representation
Applicant Mr P Kelly and with him Ms M Fransen
Respondent Ms C Allman and with her Mr L Clissa
_________________________________________________________________________________________________________
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Reasons for Decision
1 The matter referred for hearing and determination is�

�The Western Australian Police Union of Workers (�the WAPU�) says that�
1. on 1 and 4 March 2002 the members of the WAPU appointed by the Commissioner of Police under s.38 A of

the Police Act 1892 as Aboriginal Aides (�APLOs�) were directed not to carry police issue firearms and that
firearm training would cease; and

2. the direction constitutes a major safety issue for APLOs.
The WAPU seeks an order that the APLOs be provided with the same firearm training and authority to use firearms as
mainstream police officers, that is, to maintain the status quo.
The Commissioner of Police opposes the order as sought and says that whether or not APLOs carry firearms is a matter to
be determined by the Commissioner of Police based on operational requirements and that the operational requirements of
APLOs do not require them to carry firearms.�

2 On 27 March 2002, evidence was presented to the Public Service Arbitrator (�the Arbitrator�) by�
� Michael John Bracey Rae, currently the field officer with the WAPU and previously a police officer for over

32 years, who rose to the commissioned rank of Inspector;
� Gregory Donald Tait, a Senior APLO of 8 years and 7 months service, currently posted to the Beagle Bay

Community, 125 kilometres north of Broome. Mr Tait has been located at that Community since November
2000;

� Gordon Herbert Marshall, a Senior APLO appointed as an APLO 17 and a half years ago and currently posted at
the Bidyadanga Community where he has been for 6 months. Bidyadanga is 180 kilometres from Broome;

� John William Dimer, a Senior APLO holding the position of APLO for 17 years. Mr Dimer is the President of
the Aboriginal Police Liaison Branch of the WAPU and works with the Juvenile Aide Group system dealing
with juveniles frequenting the Perth and Northbridge areas;

� Alan Stephen Kickett, an APLO since August 1996 who works in the Fremantle area;
� Dorinda Rose Cox, an APLO posted to the Kalgoorlie Police Station;
� William John McInerney, a police officer for over 26 years currently involved with the Royal Commission into

Aboriginal Deaths as a liaison officer and involved in the recruitment of APLOs;
� John Keith Gibson, an inspector with the police service who has worked in a number of areas within the police

service for over 33 and a half years;
� Stephen John Robbins, who has been a police officer for 31 years and is Superintendent in charge of Crime

Prevention and Community Support Division which is responsible for a number of areas including Aboriginal
Affairs, Youth, Crime Prevention, and Diversity in Policing; and

� Graeme Trevor Power, a police officer for 34 and a half years who has worked in a number of regions and areas
of police work, currently with the rank of Commander and responsible for the Kimberley, Pilbara and
Murchison � Gascoyne police districts.

3 The Arbitrator has also received into evidence a number of documents relating to the history and work of APLOs. The history
of the work of APLOs within Western Australia commenced in 1975 when the Police Act 1892 was amended to introduce
s.38A which provides:

�38A. Aboriginal aides
(1) The Commissioner of Police and any commissioned officer of police authorized in that behalf by the

Commissioner may, in writing � 
(a) appoint aboriginal persons to be aboriginal aides; and
(b) revoke any appointment made under this subsection.

(2) Any aboriginal aide appointed under subsection (1) � 
(a) shall, except as specified to the contrary in his instrument of appointment, have all of the

powers, privileges, duties and obligations as has any constable duly appointed under this
Act; and

(b) shall receive such remuneration and allowances as are determined by the Minister.
(3) A reference in any other law of the State (not being a law relating to condition of service of members

of the Police Force) to a member of the Police Force shall be read as including an aboriginal aide
appointed under this section.

[Section 38A inserted by No. 18 of 1975 s.3.]
4 Aboriginal aides were to be appointed under the jurisdiction of the Commissioner of Police. Hansard of 17 April and 1 May

1975 demonstrates the concern at the time as to clarity in the roles and purpose to be achieved by Aboriginal aides (as they are
formally titled in the legislation). Hansard shows that it was intended to trial the use of Aboriginal aides in the north of the
State with a view to expanding the programme to other areas. This has occurred over the years and the current complement of
APLOs as they are informally titled, is 104.

5 Documentation provided to the Arbitrator includes correspondence between the parties over recent years as to the role of
APLOs. Exhibit 4, which is a position description for a particular APLO position, demonstrates that the objective of the
position is �To provide a quality Police Service which is sensitive and responsive to the special needs of the Aboriginal and
Torres Strait Islander Communities and to promote trust and an understanding between these groups through the personal
actions of the incumbent and actively practice and encourage proactive interventions aimed at crime prevention and/or
reduction.� The �Context And Scope� of the position is described as follows�

�Role of Section/Unit
The Aboriginal Police Liaison Officers (APLO�s (sic)) within the Western Australia Police Service are directly
responsibility (sic) to the Aboriginal Affairs Branch within the Traffic and Operations Support Portfolio however, are also
stationed within the metropolitan and country police stations.
The APLO contributes to the promotion of the Western Australia Police Service�s Crime Prevention Strategies within the
General, Aboriginal and Torres Strait Islander Communities. In addition, promotes racial harmony by establishing and
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maintaining contact with key Aboriginal Organisations and the General, Aboriginal and Torres Strait Islander
Communities.
The APLO�s (sic) are appointed as aboriginal police aides under the provisions of the Police Act Section 38A and have all
the powers, privileges, duties and obligations of a constable, subject to the restriction that those powers may only be
exercised in respect of persons of Aboriginal descent, except when aiding, assisting or acting at the direction of a sworn
member.
The role of the position (including key relationships)
The role of an APLO is to improve Aboriginal and Police relations by liaising with the General and Aboriginal/Torres
Strait Islander Communities on a regular basis, assist them with police related issues and balance cultural needs with the
Western Australia Police Service and community needs.
The position is delegated tasks by a sworn officer and (sic)
Internal contacts of this position consist of all areas of the Western Australia Police Service as operational contingencies
dictate. External contacts of this position include General, Aboriginal and Torres Strait Islander communities and
organisations; School, Family & Children Services; Ministry of Housing; youth organisations; Neighbourhood Watch and
Industry Watch.
Decision making role
The incumbent is responsible for decisions relative to improving relations between or within the General and
Aboriginal/Torres Strait Islander communities. This may include incidents such as domestic disputes, truancy problems or
alcohol/drug abuse. The incumbent is required to determine the appropriate degree of action to take when confronted with
these situations with the aid of their effective interpersonal and communication skills.
Other matters requiring decisions are directed to the incumbent�s Supervisor or Officer In Charge, Metropolitan/Country
Police Station.�

6 The position description also contains �Accountabilities/Duties� which are:

 � Freq %

1 Improves Aboriginal/Police relations and promotes racial harmony within the General,
Aboriginal and Torres Strait Islander Communities by maintaining regular contact through
attendances at meetings (including schools, youth groups, sporting groups) and other forums
to ensure input of local community concerns into crime prevention and detection.

D 100

2 Promotes the Western Australia Police Service�s Crime Prevention Strategies within the
General, Aboriginal and Torres Strait Islander communities by way of communicating
methods and balancing cultural needs.

D

3 Maintains an awareness of local and cultural diversity issues, including the ability to and
(sic) gain knowledge and understanding of laws and other social conditions, which impact
on Aboriginal/Torres Strait Islander communities.

D

4 Communicate sensitively with members of the public including the Aboriginal/Torres Strait
Islander communities to prevent, where possible, offensive behaviour, violence and potential
crimes.

D

5 Conducts regular police activities including beat/truancy patrols with other APLO�s or
sworn officers to identify potential crime and disorder problems with a view to preventing
these.

D

6 Ensures senior officers are fully informed of any issues that may affect the operations of the
area of responsibility by maintaining regular liaison with those positions.

R

7 Undertakes other duties in relation to liaison functions as directed.

FREQUENCY: D = Daily, W = Weekly, R = Regularly, O = Occasionally, A = Annually�

7 The position description also contains certain selection criteria which include as essential selection criteria: being of
Aboriginal/Torres Strait Islander descent; having knowledge of Aboriginal/Torres Strait Islander societies and cultures;
interpersonal skills; ability to work within a team environment; written and oral communication skills; and an ability to
manage ethical behaviour.

8 The evidence is that APLOs are recruited under different requirements than those that apply to general police officers. For
example, they do not undergo psychological testing. It is the evidence of witnesses called by the respondent that psychological
testing is important in the issue of the use of firearms in that it assesses a person�s ability to make a proper judgment about
when to and when not to use a firearm. There is also evidence that APLOs do not receive the full training which general police
officers receive. APLOs� training involves a six week period of training at the Police Academy whereas general police officers
have a six month training period. APLOs� training includes all of the basic technical training associated with the use of
firearms and there is also training as to the legislative requirements of firearms use but the latter is not to the same extent as
that which applies to general police officers.

9 Exhibit 8 demonstrates that the APLOs� Induction Course 1/93 contained a firearms training component of 12 periods,
totalling 840 minutes, dealing with handling of a range of different firearms and the statutory obligations and limitations in
relation to the use of firearms by police personnel.

10 Correspondence between the parties in Exhibit 5 demonstrates that on 29 April 1997, the WAPU wrote to the Manager
Employee Relations of the Police Service and raised two issues, one of which was �What is the Police Departments (sic) policy
for Police Liaison Officers in the carrying of and or use of firearms and batons�. A response to that letter, dated 24 June 1997,
from Mr Mel Bowler, Manager, Employee Relations Branch, in respect of carriage and use of firearms and batons says�

�Liaison Officers are able to carry batons and firearms provided they have qualified to do so in the same fashion as sworn
police officers.
For further information I refer you to paragraph 3 on page 5 of Senior Sergeant Vivian�s report which deals with this issue
in more detail.�

(Exhibit 5)
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11 Senior Sergeant Vivian�s report, which was also part of Exhibit 5, prepared in 1997, notes that the issue of the role of APLOs
has been contentious for some time. This report says amongst other things�

��
The employment of Aboriginal Police Liaison Officers is to assist Police in a liaison role and not as an enforcement role.
These conditions of employment have been in practice since the inception of the Police Aides Scheme in 1839, (see
attachment A) and as such no structured training was intended for Police Aides. In recent times Aboriginal Police Liaison
Officers have been provided with structured training.
The recruitment of Police Recruits, Aboriginal Police Liaison Officers and Special Constables is treated in very different
ways. Attachment (B). Police Recruits are required to meet higher standards, possess pre-requisites, undergo stringent
training and assessment and meet pre-set levels of physical fitness. Comparison of the lawful roles of the three categories,
however, is very similar. The absence of full structured training for Aboriginal Police Liaison Officers and Special
Constables is (sic) matter that needs addressing by Executive Management.
�
Aboriginal Police Liaison Officers are given one week on instruction in the safe handling of police issue weapons,
including the revolver, long baton, handcuffs and shotgun. This training is deemed an introductory course and follow up
training every six months in Regional Centres is required to maintain the skill requirements. The emphasis of the course is
safe handling of firearms and the use of force, less than deadly force and deadly force. The instruction meets the
requirement for Aboriginal Police Liaison Officers to lawfully use police issue firearms and meets the requirement of
�vicarious liability� issues.
�
CONCLUSION
Aboriginal Police Liaison Officers are currently receiving basic training at a level not previously available to past
APLO�s or Police Aides. The training has been structured to meet the Aboriginal Police Liaison Officers changing role in
the community and the need to �return to the basics� (sic) Over recent years the role of the Aboriginal Police Liaison
Officer has been utilised more in an enforcement role rather than in a liaison role. Many supervisors at Police Stations
look towards APLO�s (sic) as additional strength to their station rather than a preventative or proactive policing role. This
misconception has been most likely been the result of extreme resource and staff shortages and high community
expectations. The Western Australia Police Union too I suspect, have the expectation that Aboriginal Police Liaison
Officers should be trained and conduct themselves in similar roles as mainstream Police Officers (sic) (underlining added)

(Exhibit 5)
12 In 1999, the WAPU wrote to the Deputy Commissioner, Administration of the Police Service raising issues which it sought to

have considered within the review of legislation dealing with the Police Service and, once again, the role of APLOs was the
subject of this correspondence.

13 The Public Service Arbitrator has also received into evidence (Exhibit A) the Western Australia Police Service Strategic Plan
2001 � 2006. The respondent says that the use of lethal force has been removed from APLOs because it is not necessary for
them to perform their role, that the basis of the refocusing of the role of the APLOs, rather than a change in that role, is a
matter raised within the Strategic Plan. Under the heading �Aboriginal Overrepresentation in the Justice System� it is noted
that�

�Western Australia has approximately 54,000 indigenous people or around three per cent of the State�s population.
However, Aboriginal people in Western Australia are grossly over-represented in the justice system both as victims of
crime and as offenders.
Much police contact with Aboriginal people results from a failure of early intervention strategies for at-risk families and
individuals, poor health and substance abuse and the lack of development of appropriate economic and social support.
Contact with Police represents the entry point to the criminal justice system for most people and relationships with the
indigenous population have not been assisted by historical dealings.
In recent years, there have been some excellent local initiatives to improve Aboriginal-Police relationships and to develop
innovative and constructive solutions in partnership with Aboriginal communities. Examples include the refocussing of
the Wardens Scheme and the additional Aboriginal Police Liaison Officers to be provided by the Government.
Nevertheless, there is still an extensive agenda of bridge-building to address, including examination of the extent to which
police practices may exacerbate Aboriginal over-representation in the justice system.
The Police Service is committed to addressing Aboriginal over-representation in the justice system through active
participation in the State�s Aboriginal Justice Plan, and other whole-of-government initiatives linked to our own planning
and service delivery.�

14 One other document presented in evidence, which is of considerable interest in this matter, is a copy of a Memorandum of
Understanding between the Beagle Bay Aboriginal Community Incorporated and the Western Australia Police Service, North
Eastern Police Region (�Kimberley Police�) Kimberley District Police Office (Exhibit 10). This agreement is for the purpose
of facilitating the manning of the police post at the Beagle Bay Aboriginal Community. In this agreement the Western
Australia Police Service undertook that an APLO would be stationed full-time in the Dampier Peninsular and this officer
would be responsible for assisting wardens and community members throughout the Dampier Peninsular and, most
importantly, would be �responsible for the provision of relevant police services at the community, save for supervision by the
Kimberley District Office� and for patrols which were to be undertaken from the Broome Police Station and Kimberley
District Office. Clearly this document demonstrates that the Beagle Bay Community has reason to believe that it has an officer
engaged in �police services� at their community not simply someone there to act as a liaison officer.

15 A number of issues clearly arise in this matter. Firstly, the role originally envisaged for APLOs was substantially a liaison role.
That role is reflected in current position descriptions. Secondly, over the years APLOs have been utilised not simply as a
liaison between the Aboriginal community and the police service but as operational officers within their various stations. This
appears to have been an inappropriate deployment at least partly based on a shortage of police officers in some areas. Thirdly,
their uniform, for all intents and purposes, is identical to the uniform of a general police officer. Fourthly, they have carried
firearms for some years now and received training in the use of firearms. They have undertaken activities side by side with
general police officers as if they were such police officers.
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16 However, what has occurred, apparently out of the blue, as it were, is that a direction was issued by Acting Assistant
Commissioner Metropolitan Region D J Parkinson on 1 March 2002 which said that�

�It has been bought (sic) to my attention that some Aboriginal Police Liaison Officers have been seen carrying Police
Issue Firearms, this is contrary to Instructions from Police Service Command and the practice is to cease immediately.�

(Exhibit 7)
17 I note that nothing was put to me to indicate that APLOs carrying firearms was contrary to instructions at that point. On the

contrary, the material before me suggests that APLOs� training in the use of, and access to, firearms was accepted practice.
18 The message was then conveyed to all officers in charge of stations and sections and to APLOs on 4 March 2002 in the

following terms�
�In conformity with instructions from Police Service Command, Acting Assistant Commissioner Parkinson has directed:
ABORIGINAL POLICE LIAISON OFFICERS ARE NOT TO CARRY POLICE ISSUE FIREARMS. For Immediate
Compliance�.

(Exhibit 7)
19 APLOs then received emailed instruction that until further notice they were not to carry a police issue firearm and that they

would not be deployed to have contact with the public and they were to have their roles reviewed. On 7 March 2002, all police
sworn officers and unsworn officers were advised that it was never the purpose in recruiting APLOs that they be brought into
the police service to be utilised as mainstream front line police officers but that they were to undertake vital community liaison
functions. A meeting was then arranged with APLOs in Perth at which they were given further instruction as to their role and
the equipment they were to have access to including batons and handcuffs, and they were issued with a letter dated 11 March
2002. It is suggested by the respondent that this letter constitutes the new instrument of appointment. This document sets out
the role for APLOs as contained within the Commissioner of Police�s Standing Orders which notes that�

�None of the above includes a requirement for you to engage in any activity or task that involves enforcement or take
(sic) risks with your personal safety and, therefore, there is no need for you to carry firearms. Your specialist role in this
Agency is not isolated as there are many mainstream officers who undertake specialist activities and who do not carry or
have access to firearms.�

(Exhibit 7)
20 There is evidence that after some years of consideration, a programme has been put in place to assist APLOs who wish to

become general sworn officers to apply to do so, to undertake the necessary training, to be given credit for years of service to
enable their movement through the ranks without starting again as if they are fresh to the police service, and providing an
opportunity for them to revert to being APLOs if they should wish to do so.

21 However, this does not alter the fact that APLOs have been working within the community for a number of years in
circumstances where, for all intents and purposes, they are indistinguishable to the public from general police officers. In
isolated areas such as Beagle Bay and Bidyadanga, they are expected to operate without the day to day supervision of general
officers and are not able to readily receive support in emergency situations.

22 There are a number of points that need to be made. Firstly, APLOs have performed a worthy and valuable role within the
community. However, they are not general police officers and yet the greater utilisation of them in a role beyond liaison in the
past has apparently been condoned. They have had the use of, and training in the use of, firearms in support of that work. To
refocus their work on liaison and to remove their access to firearms has now caused difficulty for them in that, within the
community generally, they have had a status more akin to that of a police officer and now that status is effectively being
reduced. While not necessarily needing to draw their firearm, they have gained some comfort as to their personal security from
having access to firearms and carrying them in particular circumstances. They believe that public and general knowledge of
them no longer carrying firearms will make them targets and less able to control situations than previously. However, the
Commissioner of Police has, through his officers directed that they are no longer to intervene in situations as they have in the
past. If they find themselves in difficult circumstances, they have been directed to withdraw and call for assistance. However, it
is fair to say that the APLOs have been placed in an unenviable position.

23 Furthermore, and of real significance, is that the handing of this change in a significant aspect of APLO�s status and security
has been far from ideal. Out of the blue, instruction has been issued that they are not to carry firearms. Only after the matter
was the subject of protest by the APLOs and after a conference before the Arbitrator, were there discussions where the
situation was explained and clarified and they were given further instructions as to how to conduct themselves. It is not
surprising in these circumstances that the APLOs have found themselves frustrated and concerned for their safety. They should
never have been placed in a situation where instructions were received in this way without an opportunity for refocusing their
role and then, if necessary, given appropriate retraining or assistance. Further, to simply remove their firearms whilst leaving
them in a position where they are identifiable for all intents and purposes as general police officers is most unhelpful. I note,
however, that APLOs still have access to batons and handcuffs, but clearly these do not meet the same purpose as a firearm.

24 Whilst I appreciate that the APLOs would prefer the security of having a police uniform and the ability to carry a firearm, they
are not police officers in the general sense and it is within the power of the Commissioner of Police to refocus and redirect
their work on the same basis as he has that power in respect to any other officer. In accordance with the legislation, APLOs are
constables, but that status is subject to certain restrictions. If it is the desire of the Commissioner of Police to utilise particular
officers and other resources in a particular way for a purpose which is clearly desirable then the Commissioner of Police ought
be able to do so provided that any change is managed in such a way as to ensure that the safety of the affected personnel is not
jeopardised and provided that fairness is afforded them.

25 It is within the power of the Commissioner of Police to redirect the work of APLOs to ensure that they are not simply used to
top up resources in operational work. The legislation allows the Commissioner of Police the discretion to utilise APLOs as
aides to the police service in a liaison officer role, not as second class police officers. However, in bringing about change, other
associated issues need to be dealt with. Issues such as identification of the APLOs as police officers because of their identical
uniforms; information and/or training aimed at assisting in refocusing their role; instructions to officers in charge as to the
appropriate deployment of APLOs, and a planned process of co-ordinating these changes with well publicised opportunities
and assistance for APLOs to apply and be considered for appointment and training as sworn officers, � i.e. a package of issues
allowing transition, not a one off, out to the blue, announcement removing the long standing access to firearms.

26 In all of the circumstances, I intend to issue an order that APLOs have training for and authority to use firearms under the same
circumstances as existed prior to 1 March 2002, to enable the Commissioner for Police to deal with all matters associated with
the role and work of APLOs in a properly managed and fair manner.

27 Notwithstanding the resolution of those issues, the situation of APLOs posted to isolated communities where they do not have
immediate access to support needs special consideration. Senior APLOs Tait and Marshall gave evidence of the special
circumstances applying to APLOs posted to such isolated Aboriginal communities. Clearly, they require special consideration
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unless the respondent intends to not utilise APLOs in those posts, but to appoint sworn officers to undertake the role they
perform. Commander Power indicated that there would be good reason for APLOs to have access to firearms in places such as
Beagle Bay and Bidyadanga. One would have thought that if psychological testing is a real issue and is appropriate before
firearms are issued to individuals, then that needs to be addressed. APLOs should not be returned to isolated communities
where they do not have immediate backup available without access to firearms in appropriate circumstances. I intend to issue
an order to provide for APLOs posted to isolated communities, without the immediate support of a police officer, to have
access to firearms and the necessary training, subject to them being given appropriate psychological testing.

_________

2002 WAIRC 05183
ALLEGED DISPUTE RE SAFETY ISSUES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 8 APRIL 2002
FILE NO. PSACR 4 OF 2002
CITATION NO. 2002 WAIRC 05183
_________________________________________________________________________________________________________

Result Order re firearms issued
_________________________________________________________________________________________________________

Order
HAVING heard Mr P Kelly and with him Ms M Fransen on behalf of the applicant and Ms C Allman and with her Mr L Clissa on
behalf of the respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders that�

1. The respondent shall forthwith provide Aboriginal aides (Aboriginal Police Liaison Officers) with training in the
use of and authority to use, firearms in the same manner and in the same circumstances as applied immediately
prior to 1 March 2002.

2. Order 1 shall remain in operation until the range of issues associated with the refocusing of the role of Aboriginal
aides is dealt with. Such issues include: the uniform required to be worn by Aboriginal aides; the directions to
officers in charge as to the appropriate deployment of Aboriginal aides; information and/or training for Aboriginal
aides aimed at assisting in refocusing their role; assistance given to Aboriginal aides in considering the
opportunity for applying to become sworn officers; the special circumstances applying to Aboriginal aides posted
to remote Aboriginal communities.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

SECTION 80 (E)—Notation of—

Applicant Respondent Number Commissioner/
Board Member Result

Civil Service Association Health Department of Western Australia PSAB 6/2001 Scott C,
Ms D Robertson,
Mr G Edwards

Discontinued by
Leave

Civil Service Association Department of Agriculture P 24/2001 Beech SC Discontinued
Civil Service Association Commissioner, Main Roads WA P 33/2001 Scott C Dismissed
Civil Service Association Hairdressers� Registration Board of Western

Australia
P 56/2001 Scott C Dismissed

Civil Service Association Director General, Department for Community
Development (Formerly The Department of
Family & Children�s Services)

P 3/2002 Scott C Dismissed

Civil Service Association Board of the Western Australian Centre for
Pathology Research (Pathcentre)

P 4/2002 Scott C Dismissed
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INDUSTRIAL MAGISTRATE—Complaints before—
THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
IN CHAMBERS

Claim No. M 397 of 2001
Date Heard: 27 February 2002
Date Delivered: 13 March 2002

BEFORE:  G. Cicchini I.M.
B E T W E E N :

David Francis Halpin
Claimant

and
Western Australian Mint

Respondent
Appearances:
Mr P Mullally of Workclaims Australia appeared as agent for the Claimant (the Respondent in this application).
Mr D Cronin instructed by Messrs Freehills, Barristers and Solicitors, appeared for the Respondent (the Applicant in this
application).

Reasons for Decision.
On 6 December 2001, the Claimant filed a �claim� being the initiating process in this action alleging that the Respondent has failed
to comply with the terms of a workplace agreement.  The claim is one brought pursuant to section 50(1) of the Workplace
Agreements Act 1993 (the Act).  The claim form did not include within it or  have attached to it a certificate as required by section
54(1) of the Act.
Relevantly, section 54 of the Act provides�

Disputes procedures to be followed
54  (1) A person who brings an action under section 50 in respect of a workplace agreement must include in the claim a

certificate under subsection (2).
(2) The certificate must state either � 

(a) that there are no relevant provisions in the workplace agreement that relate to the resolution of the
matter in dispute; or

(b) that there are such provisions and the claimant has, so far as is possible, complied with them,
and must be given in accordance with any requirements of the regulations.

(3) The court is not to make an order under section 57 unless a certificate under this section has been given and
the court is satisfied that the certificate has been correctly given.

The Respondent filed a response on 21 December 2001.  In its response it submitted that�
�The Court does not have jurisdiction to hear the complaint.  To the extent that the Court may have jurisdiction, it cannot
grant the relief sought against the respondent.�

The matter then proceeded to a pre-trial conference before the Clerk.  The matter did not resolve at that stage and the Clerk issued
directions for the future conduct of the matter.  In consequence of the directions given, the Claimant filed his outline of claim on
23 January 2002.  The Respondent filed its outline of defence on 11 February 2002.  In paragraph 2 of its outline the Respondent
said�

�The respondent maintains that there has been no breach of the workplace agreement, but in any event, mandatory
statutory prerequisites to the Court having authority to hear the complaint have not been complied with and therefore the
claim is a nullity and the Court has no authority to hear and determine the complaint.�

By its interlocutory application filed on 15 February 2002, the Respondent asks that the claim be dismissed for want of jurisdiction.
In that regard the Respondent has repeated its contention contained in its response and outline of defence that this Court is without
jurisdiction to hear and determine the claim.  To support its argument the Respondent relies on my unreported decision in Ahearn v
Wesfarmers C.S.B.P. Limited No CP 70 of 1996 delivered on 17 July 1996, which dealt with the very same issue.  In that matter I
said at pages 25 and 26 of the transcript�

�� the certificate is required as a prerequisite to the court determining the matter.  It is a fundamental threshold
requirement in its terms, and it is clear and unequivocal ��
�� there is a procedural irregularity here relating to a mandatory requirement.
In the case of Shannon v Ackland (1990) 55 SASR at 125, the court said:

�Procedural requirements which are mandatory� � which this is � �in character require strict compliance.�
There hasn�t been strict compliance here.
The complaint laid in such circumstances is a nullity and equates to a complaint laid without authority by an unauthorised
person.  See Owens v Minoprio (1942) 1 KB at 159.�
�The complainant now seeks to amend.  In my view it cannot amend a nullity.  You can�t fix up something that simply
doesn�t exist.�

My decision in Ahearn was made in the context of my dealing with a complaint brought pursuant to the provisions of the Justices
Act 1902.  The procedure by which this Court now deals with such matters is that provided for by subsections 81CA(1) and (2) of
the Industrial Relations Act 1979.  By force of those provisions the Industrial Magistrates� Courts (General Jurisdiction)
Regulations 2000 now govern the procedure.  The procedure set out in the regulations is essentially a civil procedure.  It follows
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therefore that the references to �complaint� contained within the Respondent�s response and outline are inappropriate.  The change
in procedure between the time that Ahearn was decided and the present does not, however, render nugatory the Respondent�s
contention on this issue.
Mr Mullally, for the Claimant resists the Respondent�s argument.  He submits that if the Court has proper regard for the provisions
of section 54(3) of the Act then the late filing of a certificate under section 54(1) is permissible.  He argues that section 54(3) only
has the effect of precluding orders being made pursuant to section 57 of the Act until such time as the requisite certificate is filed.
The requirement for a certificate to be given is no more than an administrative obligation that once given enlivens the Court�s
ability to make orders.  The certificate can be given at any time after the initiating process has been lodged.  He accordingly submits
that the claim ought not to be dismissed and that the Claimant be given the opportunity to file the requisite certificate.
In my view there is no force in Mr Mullally�s argument.  Section 54(1) of the Act is quite explicit in its terms.  It directs that a
person who brings an action under section 50 �must include in the claim� (my emphasis added) a certificate under section 54(2).
Section 54(2) sets out what the certificate must state and further requires that the certificate be given in accordance with any
requirement of the regulations.  I take that to be a matter that goes to form.  There are no regulations in that regard and accordingly,
there is no specified form.
Section 54(3) instructs the Court not to make an order unless a certificate has been given and the Court is satisfied that the
certificate has been correctly given.  The Court is required thereby to consider whether the certificate given has been correctly
given.  That matter must be considered and determined prior to any order being made in favour of the Claimant.
I reject Mr Mullally�s argument that the certificate can be filed at any time prior to an order being made.  He contends that the
certificate can be filed following a hearing but prior to an order being made.  I disagree.  I say that because the issue of whether a
certificate has been correctly given may be a live issue in dispute between the parties.  Evidence would need to be given in relation
to the same.  That would not occur if one took the approach that Mr Mullally suggests.  The provision of the certificate is more than
a mere administrative requirement.  Its provision is a mandatory initiating requirement, which enlivens the jurisdiction of this
Court.
The scheme of section 54 of the Act is such that it is aimed at ensuring that a matter does not come before the Court prematurely.
A matter can only come before the Court if there are no relevant provisions in the workplace agreement that relate to the resolution
of the matter in dispute or, alternatively, if there are such provisions that the claimant has so far as is possible, complied with them.
The section is, therefore, aimed at ensuring that any alternate resolution process is undertaken prior to the institution of
proceedings.  Proceedings are a last resort and contingent upon the dispute resolution process having been undertaken where
available.  It follows therefore that any action brought pursuant to section 50(1) is contingent upon such taking place where
available and a certificate being given that it has taken place or, alternatively, contingent upon a certificate being given that such is
not available.  Accordingly, it can be seen that the whole action is predicated upon a certificate being given at the commencement
of proceedings.  The certificate must be given from the outset in order to enable this Court to deal with the matter.  Indeed the
words of section 54(1) expressly require it.   An action commenced without a certificate ignores not only the clear direction of the
Act, but also its purpose and its scheme.  Indeed, the very issues as to whether there was such a procedure available and if available
whether such procedure was followed may very well be the subject of controversy which can only be resolved on the evidence.
Accordingly, any suggestion that the certificate can be filed subsequent to the initiating process and even as late as after the hearing
of evidence, but before the pronouncement of orders, cannot be correct.  I therefore find that the failure to provide a certificate is
not something that can be cured subsequent to the filing of the initiating claim.  I am fortified that that is what parliament intended
because when the Act came into force the procedure under the Industrial Relations (Industrial Magistrates Courts) Regulations
1980 which then applied did not facilitate the filing of a certificate after the lodgement of the complaint.  The procedure was
essentially a criminal procedure as provided for by the Justices Act 1902.  There was no process available under that procedure for
the filing of documents beyond complaints and witness summonses.  There was simply no mechanism to enable the filing of a
certificate.  Accordingly a certificate could only be given when the complaint was lodged.  That reflects the direction given in
section 54(1).
In my view Ahearn was properly considered and determined.  It continues to have application notwithstanding the change in
procedure.  I conclude, therefore, that this Court has no jurisdiction to hear and determine this matter.  Subject to any further
argument that may be put to me, I propose to strike out the claim for want of jurisdiction.  In my view, that is the correct order to be
made.  The striking out of the claim does not mean that the matter has been dealt with on its merits.  On the face of it, and subject to
any further argument on the issue, I cannot see any bar to the Claimant commencing a fresh action provided that he complies with
the time limitation period in section 56 and the certification requirement in section 54(1).

G CICCHINI
Industrial Magistrate

THE INDUSTRIAL MAGISTRATE'S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No M 284 of 2001

Date Heard: 21 February 2002
Date Delivered: 7 March 2002
BEFORE:  G. Cicchini I.M.

B E T W E E N :
The Australian Liquor, Hospitality and Miscellaneous Workers Union,

WA Branch
Claimant

and
Burswood Resort (Management) Ltd

Respondent
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Appearances:
Mr J Rosales-Castaneda, of Counsel, appeared for the Claimant
Mr DM Jones of the Chamber of Commerce and Industry of Western Australia (Inc) appeared as agent for the Respondent.

Reasons for Decision.
The Facts
The Respondent is, and was at all material times, a corporation carrying on business in Western Australia.  It manages the
Burswood International Resort Casino.
The Claimant is an organisation of employees (a union) registered pursuant to the provisions of the Industrial Relations Act
1979 (WA).  The Respondent on or about 16 February 1995 employed one of its members, namely Pamela Donathy.  Since 3 June
1996 she has been employed in the dry-cleaning department as a Laundry Attendant Grade 2.
At the material time (5 December 2000) Ms Donathy�s employment with the Respondent was governed by the Burswood
International Resort Casino Employees Industrial Agreement 2000 (the agreement) which was registered by the Western Australian
Industrial Relations Commission on 30 December 1999.
By letter, which is undated but transmitted by facsimile on 5 October 2000, Paul Justice, an organiser with the �Burswood Resort
Union of Employees� (BRUE) wrote to the Respondent seeking approval to hold a paid union meeting on 5 December
2000 between the hours of 9.00 am and 12 noon.  The request was purportedly made pursuant to clause 34 of the agreement.
On 16 October 2000, Mr Paul Kennedy, on behalf of the Respondent, replied in the following terms�

�Dear Mr Justice
I acknowledge receipt of a facsimile transmission dated 5 October 2000 via your organisation from �BRUE�, wherein
notification is purported to be given of a Union meeting on 5 December 2000 pursuant to the Burswood International
Resort Casino Industrial Agreement 2000.  As you are aware, �BRUE� is not a registered party to this industrial
instrument and has no standing to give such notice.
Provided the necessary requirements of Clause 34 of the Industrial Agreement are appropriately complied with,

including correct notification, I have no difficulty with the date you have suggested.  I trust you will advise me of your
further arrangements as the date gets closer.  Unfortunately, I am unable at this stage to provide a venue for this meeting.
Yours sincerely�

On 23 October 2000, Mr Justice again wrote to the Respondent, however, this time in his capacity as an organiser with the
Claimant.  He said in his letter�

�Dear Mr. Kennedy
I am writing in regards to the paid Union meeting that the Australian Liquor Hospitality and Miscellaneous Workers
Union is entitled to under clause 34 of the Burswood International Resort Industrial Agreement 2000.
As previously advised the Union intentions to hold the paid Union meeting on the 5th December 2000 between the hours
of 9.00 am and 12.00 pm.  I note in your letter dated 16th October that this date is expectable (sic) to the company.  As
you are unwilling at this stage to provide a venue if you cant provide this undertake by the 30th October the Union will
make it�s own arrangements.
If there is anything you wish to discuss regarding the contents in this letter please contact me on 9388 5400 or fax
9382 3986�

The Respondent did not reply.
BRUE in its capacity as �a section of the LHMU� advertised that a paid union meeting was to be held at G.O. Edwards Park
(opposite Burswood on Great Eastern Highway) on Tuesday, 5 December 2000 between the hours of 9.00 am and 12 noon.  The
reason given for holding the meeting was, inter alia, to discuss the renewal of the industrial agreement.
In its flyer to employees concerning the meeting, BRUE, in its capacity of being a section of the Claimant made the following
statement�

�All employees are encouraged to attend this important meeting.
Employees covered by the Industrial Agreement who are rostered to work during the meeting time will be paid for
attending the meeting
BRUE wrote to Burswood asking that AWA employees who are rostered to work also be paid for attending.  Burswood
has refused.

BRUE members and
Non-members welcome.�

(my emphasis added)
Employees were also advised that between 10.45 am and 12 noon there would be a sausage sizzle.
The meeting was, in fact, held on 5 December 2000 between the hours of 9.00 am and 12 noon at the place indicated.  Pamela
Donathy attended that meeting.
Mr Justice testified that the actual meeting time was reduced because attendees had to change from their uniforms to ordinary
clothing prior to the meeting and then change back into their uniforms following the meeting.  He told the Court that the formal part
of the meeting, which included the delivery of speeches, concluded by 10.45 am.  Thereafter union business continued in the
collection of signatures for petitions whilst the sausage sizzle took place.  Employees left the meeting by about 11.30 am so as to
ensure that they were ready for duty at 12 noon.
At noon, Pamela Donathy returned to her workplace following the meeting.  Upon her return to her workplace she went to the staff
dining room in order to take her half hour lunch break.  Her supervisor prevented her from doing so, and instructed her to return to
work.  She returned to work as instructed.  She remained at work until 2.25 pm, being her normal finish time.
On the material day Ms Donathy had been rostered to work between 6.00 am and
2.25 pm.  On that day as on other days when she commenced at 6.00 am she was routinely rostered to take lunch at, or reasonably
close to, 11.25 am.  That had been the case since at least October 1999.  The lunch break was for 30 minutes in accordance with
clause 16(1) of the agreement.
Pamela Donathy was paid ordinary time rate of pay for that day.  She was paid her ordinary rate of pay for her work carried out
between 6 am and 9 am and that carried out between 12 noon and 2:25 pm.  She was also paid her ordinary rate of pay for the
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period 9 am to 11.25 am whilst at the meeting.  She was not paid for her lunch break, which was rostered during the later part of the
meeting.
Ms Donathy�s attendance at the meeting occurred with the concurrence of the Respondent.
The Issues
The Claimant contends that Ms Donathy was entitled to be paid for the full 3 hours during which the meeting took place.  It says
that she was entitled to have her lunch break following the meeting and that the Respondent�s refusal to let her have her lunch break
following the meeting resulted in Ms Donathy working the full day without a lunch break.  As a consequence she is entitled to be
paid penalty rates in accordance with clause 16(1)(a) of the agreement for her work following the meeting.
Clause 16(1)(a) provides:

16.  MEAL AND REST BREAKS
(1)  (a)  Each employee, other than those employed in the classifications of Inspector and Croupier/Dealer, shall be entitled

to an unpaid meal break of not less than 30 minutes nor more than 60 minutes which shall commence after
completing not less than one hour 30 minutes and not more than 6 hours of any rostered shift.  Provided that
where it is not possible to grant the meal break during the above prescribed period, the said meal break shall
be treated as time worked and the employee shall, in addition to ordinary time rates, be paid 50 per cent of
the ordinary hourly rate applying to such employee, until such time as the employee is released for a meal, or
until the completion of the rostered shift, whichever is the sooner.

(my emphasis)
The Respondent paid Pamela Donathy the ordinary rate of pay for the 2.5 hours she worked following the meeting.  The Claimant
says that the Respondent, in fact, paid Pamela Donathy $29.56 for that period when it should have paid her $44.33 in accordance
with clause 16(1)(a) of the agreement.  Accordingly it claims the difference of $14.77, which it says is owing to its member.
The Respondent denies that it has breached the agreement.  It also denies that it is liable to pay the $14.77 claimed.  The
Respondent rejects the claim on two grounds.  They are:

1. That the meeting held on 5 December 2000 was not a meeting held pursuant to clause 34(4) of the agreement.
Accordingly the claim which is contingent upon the worker�s right to be paid for attendance at a meeting held pursuant
to clause 34(4) cannot succeed: and

2. In the alternative, if it is found that the meeting is one within the ambit of clause 34(4), that Pamela Donathy was
nevertheless not entitled to a lunch break following the meeting as she had already taken her lunch break during the
course of the meeting.

Determination of the Issues
I shall deal firstly with the issue of whether the meeting held on 5 December 2000 was one held pursuant to clause 34(4) of the
agreement.  In that regard a consideration of clause 34(4) is required.  It provides:

34. UNION DELEGATES AND MEETINGS
(1) �
(2) �
(3) �
(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in

accordance with the following conditions:
(a) At least fourteen days� written notice of such meeting is given to the Company by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Company being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.
A consideration of the clause in the light of the correspondence passing between the parties (as contained in exhibit 4) reveals that
subparagraph (a) of clause 34(4) was not complied with.  The Secretary of the union did not give written notice.  There was a
fundamental flaw in the process in that regard.
In his letter to Mr Justice dated 16 October 2000, Mr Kennedy, on behalf of the Respondent made it patently clear that strict
compliance with the provisions of clause 34 was required.  Any approval was subject to the same.
The letter to the Respondent dated 23 October 2000 from Mr Justice, in his capacity of organiser with the Claimant, did not comply
with the requirements of the clause.  Accordingly, there was never any approval granted to hold the union meeting.
There can be no doubt that, as a matter of fact, a meeting organised by the Claimant was held on 5 December 2000.  There is also
no denying that the Respondent authorised its employees to attend the meeting and that it paid them for their rostered work time
spent at the meeting.  However, the Respondent was never under any obligation to do so. The Respondent�s act of allowing its
employees to attend the meeting and paying them for their time there resulted not from any legal obligation but rather because it
chose to do so.
The prerequisite requirement of proper notice to hold the meeting was never given.  Accordingly, approval to hold the meeting
pursuant to clause 34 was never obtained.  The meeting was not held under that provision.  The meeting that proceeded was not a
meeting falling within the auspices of clause 34.  It was a meeting held with the acquiescence of the Respondent but falling outside
the agreement.  Accordingly, therefore, the claim made pursuant to clause 16(1)(a) falls away given that it is contingent upon
Pamela Donathy attending a meeting held pursuant to the provisions of clause 34 of the agreement
I must say that I accept generally the submissions made by the Respondent on the issue.
Even if the Respondent had not been successful on that issue, it is evident that the Claimant�s claim cannot succeed in any event.  I
say that because clause 34(4)(c) provides that payment at ordinary time rate of pay is to be made for the period that employees were
rostered.
In this case Pamela Donathy was rostered to work until 11.25 am.  Her entitlement to pay was up until that time.  She then took a
lunch break between 11.25 am or 11.30 am until 12 noon.  She chose to have her lunch at the park.  She did not present herself at
the Respondent�s cafeteria.  Had she done so, the employer would have been required to supply her with a meal free of charge
pursuant to clause 17 of the agreement.
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The Respondent�s obligation was to pay her for such period of the meeting that she was rostered to work.  Indeed that was within
the contemplation of the Claimant.  In its notice to employees the Claimant said:

�Employees � who are rostered to work during the meeting time will be paid for attending the meeting�.
The corollary of that is that if an employee was not rostered to work during the meeting, such employee would not be paid.
In this case, Pamela Donathy was not rostered to work for the period 11.25 am or 11.30 am to 12 noon.  That was her lunch break.
She was not entitled to be paid for that period.  Indeed she was not paid for that period.  In that regard I accept the evidence of Ms
Drimatis on behalf of the Respondent.  I accept her explanation with respect to exhibit 5.  I accept that a close consideration of the
same reveals that Pamela Donathy was not paid for the lunch period during which she attended the meeting.  I accept her evidence
that the payslip is partially misleading.
It follows, therefore, that on the material date Ms Donathy took her lunch break prior to her return to her workplace.  Accordingly,
she was not entitled to another lunch break.  Further, there is no evidence to suggest that her roster had been changed and that she
was entitled to take her lunch break from 12 noon to 12.30 pm.  Clause 34 does not have the effect of changing or displacing the
rostering arrangements.
In my view clause 34(4)(c) does not permit the interpretation sought by the Claimant.
I find that the Claimant has failed to prove its claim.
G CICCHINI
Industrial Magistrate

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 04922

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MARK ASHWELL BARRATT, APPLICANT

v.
ROBERT BRYCE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 7 MARCH 2002
FILE NO/S. APPLICATION 1314 OF 2001
CITATION NO. 2002 WAIRC 04922
_________________________________________________________________________________________________________

Result Claim for contractual benefits allowed in part. Respondent ordered to pay the Applicant $300.00.
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Mark Ashwell Barratt (�the

Applicant�) claims that he is owed the following benefits to which he is entitled under a contract of employment, not being a
benefit under an award or order�

(a) one week�s pay in lieu of notice, being $500.00;
(b) $1,692.42 being pay owed for 166.42 hours accrued annual leave paid at the rate of $12.50 per hour rather than

$22.68 per hour.
Background

2 The Applicant in his application named the Respondent as Mr Robert Bryce. Mr Bryce is the dealer principal of Compass Ford
Pty Ltd. However, it is common ground that the Applicant was employed by Compass Ford Pty Ltd (�the Respondent�). The
Applicant first commenced employment in June 1999 until Friday, 22 June 2001. At the time his employment came to an end
he was employed as a salesman at the Busselton car yard. On Friday, 22 June 2001, he informed Mr Bryan Rogan at the
Respondent�s Bunbury office that he wished to terminate his employment. The Applicant gave two weeks� notice. It is not in
dispute that the Applicant advised Mr Rogan that he would work the two week period to finish his (the Applicant�s) �deals and
tidy up loose ends�.

3 It is also common ground that the Applicant had secured employment with a competitor of the Respondent. The competitor
also has a car yard in Busselton. Mr Rogan informed the Applicant that he should return to the Busselton yard, �pack up his
desk�, leave all documents including client information and to leave the dealership by the end of the day. The Applicant
commenced his new position on Monday, 25 June 2001. The Applicant says that but for the action of the Respondent he had
not intended to start his new job immediately as he intended to work out the period of notice.

4 On termination the Applicant received the following gross payments from the Respondent:
(a) Normal pay 16 hours @ $12.50 (being pay owed until 22 June 2001) $200.00
(b) Accrued annual leave 166.25 hours @ $12.50 $2,078.13
(c) Commission $952.00

A few days later he received a further payment of $500.00 (gross) for one week�s pay in lieu of notice.
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The Applicant�s Evidence
5 The Applicant initially claimed that he was entitled to be paid two weeks� pay at the rate of his average commissions, being a

total of $22.68 per hour. At the hearing, the Applicant amended his claim for notice pay to claim one week�s pay at the retainer
rate of $12.50 per hour or $500.00 per week. The Applicant claims that he was entitled to be paid two weeks� pay because he
gave two weeks� notice to terminate his employment contract. The Applicant however conceded when cross-examined that two
weeks prior to giving notice he reached agreement with Mr Bryce, that his retainer rate of pay be reduced from $500.00 per
week to $400.00 per week. Further the Applicant did not dispute that it was agreed the new retainer rate was to take effect prior
to 22 June 2001.

6 In relation to the Applicant�s claim that he is owed $1,692.42 as pay for accrued annual leave, the Applicant adduced evidence
that he took eight hours� annual leave in a pay period ending on 9 May 2001 and was paid eight hours� pay @ $22.68 for
annual leave. He testified that he was aware that it was company policy to average commissions paid in the past 12 months and
to pay annual leave at that average rate. The Applicant also adduced evidence that he took annual leave on one other occasion
whilst employed by the Respondent. In the pay period ending 8 November 2000 he took 16 hours� annual leave and that leave
was paid at the rate of $25.60 per hour. Accordingly the Applicant claims that he was entitled to be paid for annual leave
accrued on termination at an average rate of commission. He says that as his average rate of commission was $22.68 in May
2001, that rate that should have been applied when his accrued annual leave was paid on termination.

7 The Applicant concedes that whilst employed by the Respondent that no information was provided to him in relation to rate of
pay that may be paid for accrued annual leave on termination.

The Respondent�s Evidence
8 The Respondent opposes the Applicant�s claims. The Respondent says that in relation to the claim for notice pay, that there is a

practice in the motor industry that where a salesman resigns to take a position with a competitor they are required to leave
immediately on giving notice. The Respondent says that the Applicant started his new job on the next working day after he
tendered his resignation so that the payment of $500.00 pay made by the Respondent as notice pay was reasonable. Further the
Respondent says that the Applicant was not paid the correct retainer rate on termination, it says that he should have been paid
$400.00 notice pay not $500.00.

9 As to the claim for pay said to be owing in respect of accrued annual leave, the Respondent says that whilst the Respondent
pays its employees for annual leave during the currency of their employment at an average commission rate, that is not the case
for accrued annual leave paid on termination. The Respondent says that it has the discretion to make payments at the higher
rate of pay but does not do so in circumstances where an employee leaves to work for a competitor in the area.

10 Mrs Louise Tarrier testified that she is employed by the Respondent. She holds the position of Accountant. In that capacity she
prepares employee pays. Mrs Tarrier said that she was informed by Mr Rogan on 22 June 2001 that the Applicant had resigned
by giving two weeks� notice. She said she was also informed by Mr Rogan that the Applicant was asked to leave immediately,
as the Applicant intended to start work for a competitor on the next Monday. She arranged to pay the Applicant one week�s
notice pay. She said she did so because it was her view that he (the Applicant) had no intention of working his period of notice
and payment of one week�s pay in her view appeared fair remuneration. Mrs Tarrier also testified that she calculated and
arranged for the Applicant to be paid termination pay on the basis of a retainer rate of $12.50 per hour (or $500.00 per week)
as she had not at that time been informed that the Applicant and Mr Bryce had re-negotiated the Applicant�s retainer rate of
pay.

11 As to the claim in respect of annual leave, Mrs Tarrier testified that the reason why annual leave taken during the currency of
employment is paid at a rate that takes into account average commissions paid in the previous 12 months is to encourage sales
people to take holidays when they fall due. She also said that it was company policy to pay accrued annual leave at the retainer
rate on termination but that the Respondent retained a discretion in an appropriate case to pay a higher rate of pay. She said
that since she commenced employment on 8 January 2001 she has paid termination pay to five sales people. She said one had
not accrued any annual leave, two had their accrued annual leave paid at the retainer rate and two had their accrued annual
leave paid at the higher average commission rate of pay. Of the latter two, she said both gave lengthy periods of notice and
were leaving the area. She also said that of the two sales persons who had their accrued annual leave paid at the higher rate of
pay, neither had obtained employment with a competitor. She also said that the decision as to what rate of pay should be paid
was not made by her, that she was informed by Mr Bryce as to whether an employee should be paid the retainer rate or the
commission rate when calculating accrued annual leave payments on termination.

Legal Principles
12 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the Applicant to establish that the

subject of the claim is a benefit to which the Applicant was entitled under his contract of employment. In that regard, it is for
the Commission to determine the terms of the contract of employment and to ascertain in a juridical manner, whether the claim
constitutes a benefit which has been denied under the contract of employment, having regard to the obligations on the
Commission to act accordingly to equity, good conscience and the substantial merits of the case, pursuant to s.26 of the Act.
(Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing
College v Watts (1989) 69 WAIG 2307)

Conclusion
13 I considered a similar claim to notice pay recently in Calhoun v Sanitaire Pty Ltd [2002] WAIRC 04664. In that matter the

Applicant tendered his resignation by giving five weeks� notice. The Respondent required the Applicant to leave the premises
immediately and refused to pay him notice pay. At paragraphs [61] to [64] I observed�

�The Respondent argues that the Applicant is not entitled to any payment in lieu of notice because he resigned his
position and was obliged to provide the Respondent with notice. It is not in issue that the contract of employment can be
lawfully terminated by the party providing requisite notice has been provided to the other party, neither was it raised as an
issue by the Respondent that the period of five weeks� notice given by the Applicant did not constitute a period of
reasonable notice. However, the Respondent contends that it waived any requirement for notice. In relation to the
Respondent�s arguments, two issues arise. The first issue is whether the Respondent in fact waived the requirement for
notice and the second issue is whether the factual circumstances raise a waiver at law.
Mrs Nowland says that she informed the Applicant that she did not wish him to serve out his notice, that she would pay
him four weeks� pay in lieu and that she wanted him off the premises immediately. It is apparent from the Applicant�s
evidence and from Mrs Nowland�s evidence that there was not a mutual waiver of the period of notice.�
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A valid notice of termination will operate according to its terms and will bring the contract of employment to an end when
the notice expires. The question whether the contract can be brought to an end at an earlier time then arises. In Riordan v
War Office [1959] 1 WLR 1046 at 1054 Diplock J observed�

�The giving of a notice terminating a contractual employment, whether by employee or employer, is the exercise of
the right under the contract of employment to bring the contract to an end, either immediately or in the future. It is a
unilateral act, requiring no acceptance by the other party, and, like a notice to quit a tenancy, once given it cannot in
my view be withdrawn save by mutual consent.�

Further, it is well established that a notice of termination, once given, will operate to end the contract when the period
specified therein expires unless the notice is withdrawn by mutual agreement (see the discussion in Macken, McCarry and
Sappideen�s The Law of Employment 4th edition at page 172). Given that there is no capacity for a notice to be withdrawn
except by mutual agreement, it is my view that a period of notice cannot be waived by an employer unless the waiver of
the period of notice is agreed to by the employee.�

14 In this case, the Applicant gave two weeks� notice. The evidence does not establish that the parties agreed to a lesser period of
notice. Although Mr Rogan informed the Applicant that he was required to leave immediately, his unilateral action at law
cannot constitute a mutual agreement to vary or waive a period of notice. Accordingly I am of the view that the Applicant�s
claim that he should have been paid two weeks� notice pay on termination is made out. However, in light of the Applicant�s
concession that his rate of retainer at the time of termination was $400.00 per week, his claim for $500.00 is not made out. I
will make an order that the Respondent pay the Applicant $300.00 (gross). I have taken into account the fact that the Applicant
has received $500.00 (gross) as notice pay.

15 In my view the Applicant�s claim for annual leave to be paid at a higher rate of pay fails. Although the Applicant has made out
a case that it was a condition of his employment that if he took annual leave whilst employed by the Respondent, the rate of
pay he was entitled to was the average commissions rate of pay, the Applicant has been unable to prove on the balance of
probabilities that he was entitled to be paid that rate on termination for accrued annual leave. The evidence of Mrs Tarrier
establishes that the payment of the higher rate was a rate that applied at the discretion of the Respondent. Consequently I am
not satisfied that there was a contractual entitlement or obligation that the Applicant be paid at the higher rate of pay.

_________

2002 WAIRC 05165
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ASHWELL BARRATT, APPLICANT
v.
ROBERT BRYCE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO/S. APPLICATION 1314 OF 2001
CITATION NO. 2002 WAIRC 05165
_________________________________________________________________________________________________________

Result Claim for contractual benefits allowed in part. Respondent ordered to pay the Applicant $300.00
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________

Order
HAVING heard Mr Barratt on behalf of the Applicant and Mr Bryce on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT the name of the Respondent be deleted and that be substituted therefor the name Compass Ford Pty Ltd;
(2) THAT Compass Ford Pty Ltd pay Mark Ashwell Barratt $300.00 (gross) within 7 days of the date of this order.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05045
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLIVE VICTOR CALDWELL, APPLICANT
v.
CLOVEROAKS PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. APPLICATION 1421 OF 2001
CITATION NO. 2002 WAIRC 05045
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Contractual entitlement granted

Representation
Applicant Mr K Chilvers as agent
Respondent Mr P Brown
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (�the Act�). The

applicant, Mr Clive Caldwell, says that he was summarily dismissed in a harsh and unfair manner on 18 July 2001 by Mr Peter
Brown, a co-director of the respondent. The applicant, in his application does not seek reinstatement instead he seeks six
months pay in compensation and in denied contractual benefits the figures of $900 for unpaid annual leave and $1196 for two
weeks pay in lieu of notice.

2 Many of the facts in this matter are agreed between the parties. The substantive disagreement is about the meaning of the
actions of Mr Caldwell on 18 July 2001 and whether his subsequent dismissal was unfair. Mr Caldwell was employed as a
farmhand on Cloveroaks Farm at Cuballing from 1 March 1999 until the time of dismissal. The farm is owned and operated by
Mr Peter Brown and his wife Mrs Jennifer Brown. Mr and Mrs Falls, the parents of Mrs Brown, also live on the property. It is
common ground that a contract was struck between Cloveroaks Pty Ltd and Mr Caldwell and his wife Jean [Exhibit A1].

3 The contract reads�
�CLOVEROAKS PTY LTD

P.O. BOX 16
CUBALLING 6311
ACN 008 840 079

We the Directors of Cloveroaks Pty Ltd, have made this employment agreement with Clive and Jean Caldwell. This
agreement will commence on the 1st of March 1999 for a period of 12 months.
Conditions of agreement are;
Gross salary of $30,000.00 per year.
Split 60% Clive and 40% Jean for taxation purposes.
Sheep Value 10 @ $20.00 = $200.00
Beef Value @ $3.50 pre kg approx 200kg = $700.00
Usage of farm vehicle to travel to and from work plus some private use with discussion approx cost $2000.00
One truck load (12 tonne approx) of oats at harvest to be sold by Clive and Jean.
No leave loading.
4 weeks annual leave to be discussed to fit into farm programme

Agreement between,
Clive Caldwell ��������..
Jean Caldwell ��������..

Directors of Cloveroaks
Peter Brown ��������..
Jennifer Brown ��������..
Raymond Falls ��������..
Rosemary Falls ��������..�

It was signed by Mr and Mrs Caldwell, Mr and Mrs Brown and Mr and Mrs Falls.
4 The contract included a gross salary of $30,000. That contract provided also for a 60/40 split of income between Mr Caldwell

and his wife for taxation purposes. This split was later revised to an 80/20 arrangement. Irrespective of the above, it is common
ground that at the time of dismissal Mr Caldwell was being paid through this arrangement the sum of $1,056 per fortnight net
into his bank account (Transcript pg 53). There is no direct evidence of the other amounts of remuneration. Mr Caldwell
performed general farmhand duties and when Mr and Mrs Brown were absent from the property, he supervised the property.

5 On 18 July 2001, Mr Caldwell was working on the property. He says he entered the house of Mr and Mrs Falls and made a
telephone call to his wife. Mrs Brown arrived at the house after Mr Caldwell and saw the door of the house open. She entered
the house and found Mr Caldwell there. Mrs Brown did not challenge Mr Caldwell about his presence there, a brief
conversation ensued outside the house and then both Mrs Brown and Mr Caldwell went about their respective duties.

6 Later that day after discussion between Mrs Brown and her father and, Mrs Brown and her husband, Mr Brown summarily
dismissed Mr Caldwell for being in Mr Falls house. In the employers� minds, trust had broken down between Mr Caldwell and
themselves. Mr Caldwell collected his personal belongings and was driven home by Mr Brown. Mr Caldwell then wrote to Mr
and Mrs Brown seeking his final payments. There was some delay in receiving his payments, however, Mr Caldwell was paid
up for the work he had performed. There is some variance in the evidence as to the date to which Mr Caldwell was paid. Mr
Caldwell says he was not given notice nor was he paid any outstanding annual leave.

7 Mr Falls was so concerned by Mr Caldwell�s actions that he advised the Police who later questioned and charged Mr Caldwell.
These charges were heard for mention and dismissed.

8 Simply put this matter rests on whether Mr and Mrs Brown had a valid reason for terminating Mr Caldwell summarily, and
whether the manner in which this dismissal occurred was in any way harsh, oppressive or unfair. Beyond that point the
simplicity of the matter disappears with both parties entrenched in opposing views of Mr Caldwell�s innocence or guilt. The
Browns say there could be no reason or excuse for Mr Caldwell entering a locked house. In Mr Caldwell�s view he had
approval to enter the house on emergency occasions and did not see a major problem with his actions. The breach of trust
between parties, arising from the opposing views of this one incident, is clearly significant and lasting. It has led to a thorough
souring of relationships, including prosecution, actions by the respondent which the applicant says cast doubt on his credibility
in a rural community and the end of employment for Mr Caldwell.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 619

9 Mr Caldwell�s evidence is that on the morning of 18 July 2001 he was working on the farm and received a call on his mobile
phone from, he thought, the bank concerning a problem with mortgage payments. His mobile phone cut out as the battery was
low. Mr Caldwell was in some financial strife at that time and he wanted to contact his wife urgently to sort out the matter. He
says that as he was near Mr and Mrs Falls house and away from his own home he decided to enter their house to make a
telephone call. He wanted to save time as he had earlier lost time having to return to his house that morning to pick up goods.
He says he had been told where the key was and had approval from his employer in the event of an emergency to enter the
house. Similarly he says he had been in the house many times before for morning tea or lunch or been asked to go and put the
kettle on.

10 His evidence is as follows�
�Knocked on the door. No answer there so I got the key, let myself in, made the phone call. The first time I phoned, it
didn�t connect straight away. I knew that somebody would have been at my wife�s work because it�s the funeral directors.
So I just waited - - I don�t know, a minute, couple of minutes. While I was waiting I heard a vehicle pull up outside. It
was Mrs Brown, and I�m not sure if it was as I was dialling or I�d already dialled, she walked in the back door, asked me
where her dad was. I said �I don�t really know.� Explained to her that I had to make a phone call to my wife pretty urgent.
She didn�t seem too worried. She turned around and walked outside. I finished my phone call to my wife, locked up,
followed her up to the shed where I�d sort of seen her go and told her again why I had to do it. She made a comment that
she was getting some wool organised for a wool buyer, what was I going to be doing. I said �I�m going back to do the - -
finish off my fencing� and that was it.�(Transcript pg 10)

11 Later that day he advised Mrs Falls that he had made the telephone call and he says she did not seem to have a problem with
this. Around 5pm Mr Brown approached him and advised him that he was dismissed. He queried Mr Brown as to whether it
was over his use of the telephone and Mr Brown replied �yes�. Mr Caldwell was angry and they exchanged some words.
Mr Brown then drove Mr Caldwell home, Mr Caldwell removed his personal goods from the car and they parted company. Mr
Caldwell was visited by the police that evening and taken for questioning.

12 Mrs Brown�s evidence of the incident is�
�I got out and I walked in. The slide door was open, the back door was open, and I looked in and there was no one there
and I thought �Jeez, that�s funny.� So I went to the bathroom looking for Clive, just seeing if he was okay, and as I
walked back into the back door Clive dived from the lounge room area to the telephone and started dialling out. He
wasn�t on the telephone when I arrived there. From there he started talking to Jean about a personal financial problem and
I didn�t want to be there, so I walked out the back door. I then went to the shearing shed where Clive come up and he goes
�Oh, Jenny, I�m really sorry I was in there. I had to make an emergency telephone call,� and that�s all he said to
me.�(Transcript pg 41a)

13 Mrs Brown says she was gob-smacked to find Mr Caldwell in her parents� house. Earlier that day she says that he had
contacted her on the two way radio and asked where her husband was. She says she did not advise him at any stage where the
key was and it was quite clear that he was not to be in any of the four houses on the property.

14 It is clear from the evidence that Mr Caldwell had a good record of employment with the Browns for approximately 2½ years.
The notice of answer and counter proposal lodged by the respondent complains of some performance issues however, these
clearly bear no relationship to the decision to dismiss Mr Caldwell. It is also clear from the evidence that Mr Caldwell was
dismissed without any opportunity to explain his actions or in fact any allegation having been put to him. He was dismissed
based on Mrs Brown�s viewing of him lunging for the telephone and her shock that he should be in the house at all. This led to
her discussion with her father and then her husband, calling in the police and the decision of the Browns to terminate
Mr Caldwell�s employment. The matter from the Brown�s point of view was straightforward and that is, as there was no reason
for Mr Caldwell to be in the house, and as it was in fact off limits it was very suspicious for him to be there. It being a farming
property this led to a breach of trust which could not be repaired.

15 Mr Brown says that there were instances to do with disappearance of property prior to this about which they were suspicious.
However, there is no evidence to suggest that this related to Mr Caldwell or if it did that he was in any way monitored or
queried about this. These are all matters of suspicion after the event.

16 Similarly Mr Brown sought to put before Mr Caldwell some documents which were discovered after the dismissal and which
he says go to prove that no call was made from the bank to Mr Caldwell on that day and no call was made to his mobile
telephone. Hence impugning the credibility of Mr Caldwell. The Commission sought to make allowances for the fact that the
Browns were unrepresented at hearing and could not be expected to know the procedure of the Commission. However, leaving
aside the fact that the maker of the affidavit was not present at hearing, the document itself on inspection of the Commission
did not shed any light on the matter. Mr Caldwell�s evidence in respect of this, under cross-examination, is that the message he
received was garbled, he had a number of claims for money at the time and believed the call could be from his bank. He says in
his application that the call was from the bank regarding his mortgage payments.

17 The substantive difference in the evidence between Mrs Brown and Mr Caldwell was whether he was advised where the key
was kept, had permission to be in the house in case of an emergency, whether he lunged for the telephone or simply reached
for it. There is also difference in the evidence as to whether, in following Mrs Brown out of the house, Mr Caldwell apologised
to her or not. The difficulty in assessing the credibility of the witnesses is that my assessment is that each gave what they view
as the correct account of what occurred. They clearly hold very different view points on the meaning of the events. The
meaning of the events I am sure having been enhanced by being reviewed many times prior to the Commission hearing; both in
dealing with the matter with the police and in hearing before the Magistrate. None of this is evidence before me but it is
apparent from the answers that I have, that they have gone over the reasons in their mind many times. The answers provided by
Mr Caldwell are consistent with the application he made on 24 July 2001. Mrs Brown was clearly shocked to find him in the
house on that day. She gave a genuine account of this in her evidence. However, where there are differences in the evidence I
would prefer the evidence of Mr Caldwell who was unshaken in his account of events.

18 I am guided in my judgment by a number of matters. Mrs Brown says in her evidence it would be easy for someone who was
following someone else to know where the key was in the bathroom. Mr Caldwell had been to the house many times
previously, albeit in the company of the owners. Mr Caldwell was seemingly a trusted employee for 2½ years so much so that
he could look after the farm in the employer�s absence. There was no real history of performance related problems or of
suspicion about Mr Caldwell�s actions or honesty. The only matter that arose in that context were some missing items. The real
suspicion about those items arose after the termination and have, I consider, little foundation to cast doubt on Mr Caldwell.
Mrs Brown gave Mr Caldwell a reference dated 4 May 2001 [Exhibit A3] which in part states of Mr Caldwell�

�� we have found him to be an honest hard working and dedicated person to his job. Many times Clive has been left to
work by himself and we have had no problem with this as he is a thinking kind of person and can work unsupervised.�
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The reference was later a point of contention between the applicant and the Browns, however, it does represent what the
Browns thought of Mr Caldwell only some 10 to 11 weeks prior to his summary dismissal.

19 In simple terms Mrs Brown�s astonishment that Mr Caldwell was in the house alone arose from the fact, in her mind, that he
was not allowed to be there. She did not see him immediately when she entered the house and she says she later saw him lunge
for the telephone. It is apparent from the respondent�s notice of answer and counterproposal that Mr Caldwell was allowed to
be in the house in case of an emergency. On the respondent�s evidence he also at times attended the house for �smokos� and to
feed pets. Given the history of employment and relations which had been good I consider that Mr Caldwell was entitled to the
benefit of the doubt as to why he was in the house at that time. Having weighed the evidence I cannot find some bad intent or
act of dishonesty such as to warrant Mr Caldwell�s summary dismissal. This view is also not altered by Mrs Brown�s evidence
that Mr Caldwell lunged for the telephone and apologised for his actions later. Both impressions gained by Mrs Brown, which
are different to the account given by Mr Caldwell, might lead to a suspicion on her part. Her suspicion was aroused prior to
entering the house and she did not convey this to Mr Caldwell on any of the evidence given.

20 If it were the case, and I do not find so, that it was very clear between the parties that Mr Caldwell was not entitled under any
circumstances to enter the house alone, then I still in those circumstances do not believe that a summary dismissal was
warranted. To warrant summary dismissal the nature of the act of the employee must be such as to show that the employee is
repudiating the contract or one of its essential conditions BGC (Australia) Pty Ltd v Ian Phippard 81 WAIG 2865. The test in a
matter of summary dismissal is laid out also by the Full Bench in Graham Sargant v Lowndes Lambert Australia Pty Ltd
81 WAIG 1149 at 1156-1157 as follows�

�As to the question of summary dismissal, the Commission, constituted by Full Benches, has applied the well known
principles expressed in North v Television Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and Evatt JJ,
as follows:-

�For purposes of the application of the common law principles to the facts of this case, the remarks of the Master
of the Rolls in Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 at 287 and 289 are in
point. He said�

�... since a contract of service is but an example of contracts in general, so that the general law of contract
will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be
whether the conduct complained of is such as to show the servant to have disregarded the essential
conditions of the contract of service ... I ... think ... that one act of disobedience or misconduct can justify
dismissal only if it is of a nature which goes to show (in effect) that the servant is repudiating the contract,
or one of its essential conditions; and ... therefore ... the disobedience must at least have the quality that it is
�wilful�; it does (in other words) connote a deliberate flouting of the essential contractual conditions.�
... Until the terms of the contract are known and identified it is impossible to say whether or not any
particular conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection
or repudiation of the contract.
One cannot begin the inquiry without ascertaining what work ... the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had agreed
upon as important or even vital.�

21 Clearly stealing may be such an offence, but does not fit the circumstances of this matter. Mr Caldwell was it would seem
entitled to be in the house in case of an emergency and Mrs Brown does not accept that Mr Caldwell was attending to an
emergency. However, Mr Caldwell was entitled to be questioned and to provide an explanation for his actions before the
respondent took a decision to terminate his services. He had no such opportunity to defend himself. Mrs Brown did not raise
her doubts with him when she discovered Mr Caldwell in the house or shortly thereafter when, on her account, he apologised
to her. If this approach had been taken, and a subsequent investigation by the respondents had left doubts in their minds so as
to be destructive of the trust between employer and employee, then a termination with notice would have been more
appropriate. However, given the evidence presented to me I doubt that a termination was warranted at all. Within the test laid
down in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and
Miscellaneous, WA Branch 65 WAIG 385 Mr Caldwell was clearly not afforded a fair go all round.

22 For all of the reasons expressed I find the dismissal of Mr Caldwell to be both substantively and procedurally harsh and unfair.
I have no doubts whatsoever that the employee/employer relationship has broken down given the events that transpired after
the dismissal and the involvement of the Police and subsequent attempted prosecution. I find that reinstatement is
impracticable.

23 Mr Caldwell gave evidence as to the employment he had sought following termination and his difficulties given the country
location. I find that he has adequately sought to mitigate his loss. He did not however give an adequate description of his
earnings. Subsequent to the hearing, and on the instruction of the Commission, Mr Chilvers for the applicant provided a record
of earnings for Mr Caldwell for the period from dismissal to the hearing. Mr Caldwell has earned $462.00 gross and
$8,087.30 net through employment with W.A. Bakery and Smoothjob Pty Ltd respectively. His ongoing weekly wage is
$335.76 net. I use these figures, taken from Mr Chilvers� letter of 18 January 2002, for comparison purposes with Mr
Caldwell�s wage whilst working for the respondent. The pay rate would appear to have increased from that shown in the
contract [Exhibit A1] as the only clear evidence of Mr Caldwell�s remuneration, which is agreed, is that he was paid
$1,056.00 net per fortnight.  No recognition is taken of the income splitting arrangement entered into between the Browns and
Mr Caldwell. This represents an ongoing loss of $192.24 net per week. The time from termination to hearing was exactly
6 months and hence Mr Caldwell could have expected to earn $13,728.00 net during that time but for his dismissal. Hence his
actual loss during this time was therefore approximately $5,178.70.

24 There is no evidence to suggest that his employment would have terminated but for the incident on 18 July 2001. I do not
consider the evidence relating to the later discovery of various missing items of the Browns to be indicative that the
employment of Mr Caldwell was bound to end. There is no indication also that Mr Caldwell will not continue to suffer the
ongoing loss of $192.24 net per week given his changed employment circumstance. Even if one were to assume that after
twelve months Mr Caldwell�s situation might improve then Mr Caldwell�s actual and ongoing loss would be greater than the
maximum compensation of six months which he could be awarded. In these circumstances, given the finding I have made I
would award Mr Caldwell six months compensation, that being $13,728.00 net. The notice claimed is subsumed within that
amount.

25 The evidence concerning Mr Caldwell�s amount of annual leave claimed is incomplete to say the least. The figure claimed
varies from $900.00 to $1,085.00 and in closing argument is $868.56. Nevertheless the claim was for $900.00 and the evidence
which was not challenged was that Mr Caldwell was not paid leave which he was due on termination. On that basis I would
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award the amount finally claimed, ie $868.56, as a denied contractual benefit. I take the figure to be a gross figure from which
taxation would be deducted.

_________

2002 WAIRC 05096
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLIVE VICTOR CALDWELL, APPLICANT
v.
P.BROWN - CLOVEROAKS PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1421 OF 2001
CITATION NO. 2002 WAIRC 05096
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Contractual entitlement granted

Representation
Applicant Mr K Chilvers as agent
Respondent Mr P Brown
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Chilvers on behalf of the applicant and Mr P Brown on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Clive Victor Caldwell, was harshly and unfairly dismissed by the respondent on the
18th day of July 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $13,728.00 to Clive

Victor Caldwell.
(4) ORDERS that the said respondent do hereby pay, as and by way of a denied contractual entitlement the amount of

$868.56 to Clive Victor Caldwell, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05148
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GREGORY JOHN CLARKE, APPLICANT
v.
STIRLING SKILLS TRAINING INC TRADING AS JOBWEST, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. APPLICATION 2112 OF 2001
CITATION NO. 2002 WAIRC 05148
_________________________________________________________________________________________________________

Result Declaration Issued.
Representation
Applicant Mr D. Lumby (as agent) by way of written submissions
Respondent Mr K. Godfrey (as agent) by way of written submissions
_________________________________________________________________________________________________________

Reasons for Decision � Preliminary Issue
1 On 23 November 2001 Mr Clarke lodged an application claiming that he had been unfairly dismissed, and that he had as a

benefit under his employment an entitlement to six months� salary. The respondent filed a Notice of Answer and Counter
Proposal stating that, amongst other things, Mr Clarke was employed under the Community Employment, Training and Support
Services Award 1999, an award of the Australian Industrial Relations Commission and as such this Commission has no
jurisdiction to hear the matter. A meeting of the parties before a Deputy Registrar of the Commission did not result in any
agreement and Mr Clarke requested that his application proceed. In listing the matter for hearing, the Commission noted the
point regarding jurisdiction taken by the respondent and understood that the issue between the parties is merely whether the
respondent is a named respondent to the federal award. That is, the Commission assumes from the stance taken by Mr Lumby,
on behalf of Mr Clarke, that the Commission is required to determine whether or not the respondent is in fact a respondent to
that federal award such that if the respondent is a respondent to that federal award, Mr Clarke will not proceed with this
application.

2 Given that the respondent is represented from Victoria, the Commission proposed, and both parties agreed, that the simple
issue between them be determined on the basis of written submissions. This was done according to a timetable suggested by
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the Commission. The Commission has received, and taken into account, the submissions made by Mr Lumby, on behalf of Mr
Clarke, of 26 February 2002 together with the response by Mr Godfrey, on behalf of the respondent, of 14 March 2002. The
Commission�s Reasons for Decision now follow.

3 There is an award of the Australian Industrial Relations Commission known as the Community Employment, Training and
Support Services Award 1999 which is dated 20 May 1999 (see Print R4896). It is common ground that a named respondent to
that award is Community Youth Support Scheme Scarborough, of 3/320 Selby Street, Osborne Park WA 6017.

4 On behalf of Mr Clarke, it is submitted that the respondent is not named as a respondent to the award. Indeed, Mr Lumby states
that the respondent has not demonstrated either in these proceedings or �during the Contract of Employment with the
applicant� that an organisation called �Job Futures� is the actual employer. The submission is that if his employment was
subject to that federal award then he was not informed of that or his rate of pay upon his engagement as that award obliges, that
the employer did not seek to take advantage of Clause 9 of that federal award which prescribes procedures to avoid industrial
disputation and neither did the employer post a copy of the award as is said to be prescribed by Clause 27 of the award.

5 A number of points need to be made in answer to this submission. Firstly, it is Mr Clarke who is claiming that this Commission
has the jurisdiction to deal with the claim that he has lodged in it. Therefore, it is Mr Clarke who bears the onus of proving that
the Commission has the jurisdiction to deal with the claim. It is not for the respondent to the application to prove that the
Commission does not have jurisdiction. Rather, once the respondent has indicated a challenge to jurisdiction, and given the
grounds for that challenge, the onus lies upon Mr Clarke to prove that the Commission does have jurisdiction.

6 Further, on the grounds submitted in support of Mr Clarke�s claim (and this is the only issue the Commission is asked to
decide) the question of whether or not Mr Clarke�s employment had been subject to the terms and conditions of the federal
award in question is a matter of the construction of the award. The coverage of the award is simply not determined in any
degree whatsoever by whether or not an employer has or has not complied with all or any of its provisions. To hold, as Mr
Lumby has submitted, that respondency should be determined in part upon the basis of whether or not an employer has
followed the award during the term of employment would simply create the environment for employers not to follow awards in
order to argue that they were not bound by them.

7 Further, as the submission of Mr Godfrey makes clear, the assertion made by Mr Lumby that Mr Clarke was never told that he
was respondent to a federal award is challenged. Mr Godfrey has enclosed in the papers accompanying in the written
submission a copy of a letter to Mr Clarke of 14 December 1998 which refers to the �CETSS award a copy of which is
available for your perusal�.

8 The answer to the simple issue raised is as follows. The respondent submits that the organisation named as a respondent to the
award, Community Youth Support Scheme Scarborough has changed its name on a number of occasions and is now officially
known as Stirling Skills Training Inc incorporated under the Associations� Incorporations Act 1987. Mr Godfrey, on behalf of
the respondent, has attached to his submission copies of the certificate of the change of name. In my view, the documentation
amply supports the submission which has been made. Indeed, I do not understand from Mr Lumby�s submission that the
change of name is challenged. I therefore find as a matter of fact that Community Youth Support Scheme Scarborough
changed its name to Stirling Skills Training Inc as from 27 November 1995.

9 By section 149(1)(d) of the Workplace Relations Act (Cwth) an award is binding on�
�Any successor, assignee or transmittee (whether immediate or not) to or of the business or part of the business of an
employer who was a party to the dispute, including a corporation that has acquired or taken over the business or part
of the business of the employer.�

10 There is no suggestion that Stirling Skills Training Inc did anything other than continue the business previously undertaken by
Community Youth Support Scheme Scarborough. Therefore the test set down in the decision of the High Court in PP
Consultants v. Finance Sector Union (2000) 75 ALJR 191 is met. That is, I find as a matter of fact that Stirling Skills Training
Inc was the successor to Community Youth Support Scheme Scarborough for the purposes of s.149(1)(d) of that Act because
the name of the body carrying on that business was the only thing that changed. There is no suggestion of any change
whatsoever resulting from the change of name and accordingly I find that the respondent was indeed and presently is, a
respondent to that federal award.

11 Therefore, on the narrow issue currently before the Commission I find that the respondent to the application is a named
respondent to the Community Employment, Training and Support Services Award 1999 an award of the Australian Industrial
Relations Commission and I now issue a Declaration accordingly. The application is adjourned whilst Mr Clarke considers his
position. Mr Lumby is required to advise the Commission within 7 days of the date of these Reasons for Decision what Mr
Clarke wishes done with the application.

12 The Declaration to issue, issues as a Minute. The parties are requested to advise the Commission by 8 April 2002 whether or
not they wish to speak to the Minutes. If neither party seeks to do so, the Order will issue in the terms of the Minute.

_________

2002 WAIRC 05195
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GREGORY JOHN CLARKE, APPLICANT
v.
STIRLING SKILLS TRAINING INC TRADING AS JOBWEST, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO. APPLICATION 2112 OF 2001
CITATION NO. 2002 WAIRC 05195
_________________________________________________________________________________________________________

Result Declaration Issued.
Representation
Applicant Mr D. Lumby (as agent) by way of written submissions
Respondent Mr K. Godfrey (as agent) by way of written submissions
_________________________________________________________________________________________________________
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Declaration
HAVING HEARD Mr D. Lumby (as agent) on behalf of the applicant by way of written submissions and Mr K. Godfrey (as agent)
on behalf of the respondent by way of written submissions, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Commission 1979 hereby declares�

THAT the respondent to the application is a respondent to the Community Employment, Training and Support Services
Award 1999 an award of the Australian Industrial Relations Commission.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05088
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL R GERMANO, APPLICANT
v.
GRYPHON GARAGE DOORS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 103 OF 2002
CITATION NO. 2002 WAIRC 05088
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant No appearance on behalf of the Applicant
Respondent No appearance on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
Ex tempore

1 Dealing with Application No. 103 of 2002, Daniel R. Germano v Gryphon Garage Doors. Records should show that there has
been no appearance by either party in this matter. The application was filed on 18th January 2002. By 8th February 2002 it
became apparent to the Registry that the provisions of the Industrial Relations Commission Regulations, 1989 (the
Regulations), as they relate to the lodgement of a declaration of service had not been complied with and a letter was sent to the
applicant advising him that such declaration needed to be filed, or alternatively a notice of discontinuance filed. The letter also
advised the applicant that it was important that he respond to the letter otherwise the application would be listed and may be
dismissed.

2 On 19th February 2002 my Associate wrote to the applicant at the address given on the application drawing to his attention that
there was no proof that service had been effected upon the respondent in accordance with the Regulations and that if he did not
do so by 28th February 2002 that the application could not proceed and may be dismissed for want of prosecution.

3 Nothing further was heard from the applicant and on the 1st of March the matter was listed for hearing today. The notice
contains the following advice to the applicant, and I quote�

�If you do not intend to pursue the claim please advise within seven days of receiving this notice.�
4 The papers reveal that there was no response to that advice. The Commission therefore is left to conclude that there has been a

continuing lack of attention by the applicant to the requirements of the Regulations and to the need to attend to responses to
various advices from the Commission. For that reason the Commission intends to exercise the powers vested in it by section
27 of the Act and dismiss the application.

_________

2002 WAIRC 05087
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL R GERMANO, APPLICANT
v.
GRYPHON GARAGE DOORS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 103 OF 2002
CITATION NO. 2002 WAIRC 05087
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING no appearance on behalf of the Applicant and no appearance on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05159
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIEL THOMAS GOULD, APPLICANT
v.
COMMISSIONER FOR POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 132 OF 2002
CITATION NO. 2002 WAIRC 05159
_________________________________________________________________________________________________________

Result Application to proceed
Representation
Applicant Mr A Lynn (of Counsel)
Respondent Mr L Clissa
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant s.29(1)(b)(i) of the Industrial Relations Act 1979 in which the applicant claims that he has

been unfairly dismissed by the respondent.
2 This application was filed on 23 January 2002. The Commission�s records show that on 13 February 2002, some three weeks

after the application had been lodged, the Registrar wrote to the applicant advising him that he was required to lodge a
Declaration of Service to demonstrate that the application had been served upon the respondent. By 28 February 2002, almost
five weeks after the application had been lodged, with there being no indication on the Commission�s records that the
application had been served on the respondent, the Commission set the matter down for hearing for the applicant to show cause
why the application should not be dismissed.

3 At that hearing on 13 March 2002, Mr Lynn, who informed the Commission that he was the applicant�s solicitor, advised that
having filed the application on 23 January 2002, he wrote to the WA Police Service Human Resources Director on the basis
that he did not have full documentation in respect of the applicant�s circumstances. He sought to inspect the applicant�s file. He
then wrote to the Commissioner of Police�s Human Resources Directorate for various papers including the background paper
dealing with the applicant�s circumstances. He said that letter had not been answered by the end of 21 February 2002. He noted
that he received a letter from the Commission asking why the application had not been served. He said that he was concerned
about the matter and on 8 March 2002, (which was the Friday prior to the hearing for the applicant to show cause why the
application should not be dismissed) he received a letter from Mr Hollier, the Manager of Personal Services Centre answering
certain questions that he had in respect of his client�s employment and providing him with a list of documents. Mr Hollier had
been on leave for approximately four weeks and this appears to account for the delay in his response. That same day, 8 March
2002, Mr Lynn then had the application served on the WA Police Service. He advised the Commission on the 13 March 2002,
that he had a Declaration of Service with a process server that day and he anticipated that he would receive the paper work
returned from the process server that day. In fact, on 15 March, two days after the hearing, a Declaration of Service was filed
with the Commission which declared that the Notice of Application had been served on the respondent on 8 March 2002,
almost six weeks after the filing of the application.

4 During the course of the hearing on 13 March 2002 the Commission reminded Mr Lynn of the requirements of Regulation
89 of the Industrial Relations Commission Regulations 1985 which says that �a party, by or on behalf of whom any notice or
document is filed or issued in proceedings before the Commission shall forthwith thereafter effect service upon other parties
entitled to be served, unless the Commission otherwise directs.� The Commission noted that the application had clearly not
been served forthwith, that on 13 February 2002 a reminder letter was sent to the applicant regarding service, nothing was
heard by the Commission in respect of the matter for a period of six weeks and, under normal circumstances, discovery of
documents or the taking of instructions on such a matter, if further instructions were necessary, ought to have followed the
service of the application. The Commission indicated that there was a need for applications to be served forthwith and that
certain time limits were set down in the legislation for the filing of applications claiming unfair dismissals because of the
nature of the application and because of the need for them to be dealt with in an expeditious manner. The Commission noted
that by the time the applicant�s solicitor had written to the Commissioner of Police seeking further information, the time for the
filing of the application had already expired and the respondent would have been entitled to assume if an application had been
filed within time, it would have been served forthwith and been received by then. Receiving no such application, the
respondent might be entitled to believe that no application would arise. Mr Lynn indicated that he did communicate the
prospect of an unfair dismissal action to the Commissioner of Police when he first wrote to the Commissioner of Police.
However, he did not indicate that a claim had already been lodged.

5 The Commission directed that in the circumstances of Mr Lynn having appeared without there having been any response to the
Commission�s correspondence previously, the respondent would be invited to comment in respect of the issue of whether the
application should be dismissed.

6 By letter dated 18 March 2002, the respondent submitted, in effect, that the Commissioner of Police received no
documentation concerning an application made to the Commission between the applicant�s termination of employment on
3 January 2002 and the receipt of Form 1 on 8 March 2002 and, accordingly, the respondent assumed that no application had
been filed. The respondent�s submission went on to note a number of facts associated with the termination of the applicant�s
employment which appear to go to the merits of the termination. In essence, though, the respondent opposed the application
proceeding on the basis that�

(i) the Applicant has not complied with Regulation 89(1) of the Regulations;
(ii) the Applicant has not been unfairly dismissed by the respondent;
(iii) at the time the application was lodged the applicant did not have sufficient grounds for an unfair dismissal

application but has used the extra time to gather additional information in an attempt to build his case; and
(iv) any other reasons that the Commission may determine.

7 Mr Lynn was provided with an opportunity to respond and he did by outline of submission dated 26 March 2002.
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8 In essence the applicant says that the respondent has not suffered any prejudice by the application not being served forthwith
after filing and refers to decisions of the Commission which say periods of between six and twenty four months might be
considered to be excessive for applications claiming unfair dismissal not to be proceeded with.

9 The respondent says that the prejudice that it has suffered is that it has assumed that an application had not been made on the
basis that it was not served with the application for a period of some six weeks. This may be correct, however, there is no other
prejudice suggested by the respondent.

10 The failure to comply with the requirement to serve forthwith appears to have been that of the applicant�s solicitor rather than
the applicant himself, as the matter was clearly within the applicant�s solicitor�s hands. The applicant ought not suffer as a
consequence of this. However, I make it clear, if clarity is necessary, the Regulations require the service of applications
forthwith. This avoids any possibility of prejudice to a respondent faced with a claim of unfair dismissal. It also ensures that
applications are dealt with expeditiously in the interests of all concerned.

11 It is inconvenient and perhaps unfair on a respondent to discover over two months after the termination of employment and
some six weeks after the expiration of the time period for an applicant to file a Notice of Application that an application is live.

12 In this case, there is no real prejudice to the respondent by the failure to serve the application within a reasonable time.
However, there would be prejudice to the applicant by the application being dismissed on account of his solicitor�s failure to
comply with the Regulations, and such failure on the part of the applicant�s solicitor does not go unnoticed. That prejudice
would be the denial of an opportunity to bring his claim. In the circumstances, the application shall not be dismissed. It shall
proceed to conciliation at the Commission�s earliest convenience.

____________________

2002 WAIRC 05077
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER MARK KERR, APPLICANT
v.
RETECH RUBBER PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. APPLICATION 1303 OF 2001
CITATION NO. 2002 WAIRC 05077
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly, compensation awarded
Representation
Applicant Mr A Gill, of Counsel
Respondent Mr T Florisson
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant Mr Peter Mark Kerr applied to the Commission on 16 July 2001 pursuant to section 29(1)(b)(i) of the Industrial

Relations Act, 1979 (�the Act�) alleging that he was unfairly dismissed from his employment on 19 June 2001. Mr Kerr was
employed by the respondent, Retech Rubber Pty Ltd, to manufacture and install rubber products from 14 February 2000 to
25 June 2001, his last day of work.

2 The applicant has claimed reinstatement, but doubts that an effective employment relationship can be re-established, and has
sought the maximum amount of compensation in the alternative. The applicant says that his employment was covered by the
Building Trades Award 1987. The issue of award coverage was the point upon which the initial conflict between employer and
employee arose. At that time the applicant considered that he was covered by the Plastics Manufacturing Award.

3 There is much common ground in the evidence. The employees at Retech, ie Mr Kerr, Mr Bloomfield, Mr Barnes and Mr
Woodcock, became concerned about their pay from a radio news item about a federal pay increase in May 2001. This led them
to query the rise with their employer who advised them that that increase did not apply to them but they would receive a flow-
on increase in pay later that year. A concern arose from that conversation. The employees held the belief that they were
covered by the Plastics Manufacturing Award. Their employer had previously mentioned this award. The respondent
considered that the employees were not covered by an award but that the Plastics Manufacturing Award was the closest award
to apply for wage rates.

4 Nevertheless, this led Mr Kerr to investigate the award, copy part of it and provide that to his work colleagues. They then
became concerned that they were being underpaid, particularly with respect to leave loading, overtime, meal allowance, site
allowance and long service leave. Mr Bloomfield presented a copy of part of the award to Mrs Florisson and suggested that
Mr Florisson might want to read the award. This led to a meeting the next day, ie 19 June 2001, at Mr Florisson�s request. The
meeting involved the four employees and Mr Florisson. The employees demanded that they be paid all their entitlements,
including backpay, in accordance with the Plastics Manufacturing Award. Mr Florisson advised them that the business was not
profitable and in fact was carrying substantial debt with no real work in prospect. He also advised that they were not covered
by the award. He also advised them that if they continued with the claim then they would be given one week�s notice of
termination of their employment. Mr Florisson left the meeting for the employees to discuss what they wanted to do. After
about 20-25 minutes he re-entered the meeting and the employees confirmed that they wanted to be paid according to the terms
of the Plastics Manufacturing Award and to receive back pay. Mr Florisson told them he could not afford that and gave them
all one week�s notice of termination of their employment which they were required to work. The meeting finished.

5 I do not recite all the evidence of the discussion that took place at the meeting on 19 June 2001 and the subsequent meeting
later that day. Like many conversations there are different recollections of the conversation but no differences of real
substance. The discussion was animated. Mr Kerr was the main spokesman for his colleagues, but each contributed to the
discussion. The employees demanded back pay, indicated that they would involve the union and advised Mr Florisson that he
had to pay long service leave as well after 15 years. Each of these matters were sources of tension between Mr Florisson and
his staff.
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6 Directly after the meeting Mr Florisson received a call about a job at Princess Margaret Hospital which they could start
immediately. The employees loaded up the truck and went to do the job. Mrs Florisson investigated the award matter that day
with Wageline. When the employees returned to the factory at the end of that day Mr Florisson again called a meeting to
discuss the situation and the information which his wife had received from Wageline. He says that the information was to the
effect that he had to pay long service leave but that they were not covered by the Plastics Manufacturing Award.  It was the
closest award that could be used as a reference. The position did not change. The employees� demands remained and
Mr Florisson refused to meet these demands. However, the dismissal of staff changed. Mr Florisson wanted to talk to each of
the employees individually. Mr Bloomfield and Mr Kerr rejected the request and advised that Mr Florisson could discuss it
with their union representative. Mr Kerr was then dismissed with two weeks notice which he had to work.

7 The period of notice was increased to two weeks on advice of entitlements from Wageline. The other staff remained at that
time. Mr Florisson was told that this was not fair and he agreed. He was told that it looked like Mr Kerr had been targeted as he
was the main spokesperson and Mr Florisson agreed that it looked like that.

8 Mr Kerr picked up his letter of termination the next day from the notice board. He continued to work, however, the tension
between Mr Florisson and Mr Kerr remained and Mr Florisson considered that Mr Kerr was becoming increasingly disruptive
so on 25 June 2001 he advised Mr Kerr that he did not have to work out the rest of his notice period and to leave then. He was
paid for the remainder of the notice period about three days later. This is the chain of events which took place and the evidence
is clear in my view in those respects.

9 Mr Kerr gave evidence that he was paid at the rate of $12 per hour for a forty hour week. He says that he averaged 6 hours per
week in overtime for the preceding twelve months at the rate of time and a half, ie an extra $108 per week. This makes an
average weekly gross of $588 per week. He has earned $2,800 in casual employment from Labour Force and WA Road
Projects since his dismissal. His final pay included holiday pay and the remaining 6 days of the two week notice period. Mr
Kerr suffered considerable health problems during his employment with Retech and took time off because of this. He says his
performance was never questioned nor was he challenged about taking sick leave by the employer.

10 Mr Bloomfield, a fellow employee, gave evidence that he worked for the respondent from 20 August 2000 to 21 August 2001.
He says that on 18 June 2001 Mr Kerr gave him a copy of the first nine pages of the Plastics Manufacturing Award and he then
gave it to Mrs Florisson and asked her whether she would like to read it. Mr Florisson spoke to the four employees at 7am the
next morning and told them he could not afford to pay as per the award and that they were not under the Plastics
Manufacturing Award. He simply used that award as a guide for wages. Mr Florisson was irate about his employees� demands
and said that if they pursued them he would have to give them all one week�s notice. He asked them to talk it over together.
They did so, pressed their demand and he dismissed them all with one week�s notice. There had not previously been any
discussion of dismissals or redundancies.

11 At the further meeting later that day Mr Florisson was told that the union had been contacted and he was angered by this. Mr
Bloomfield says that subsequently Mr Barnes, Mr Woodcock and he were reinstated. At that time Mr Florisson said that �one�s
going to go�. Mr Kerr said �Well, I suppose I�m the one that has to go.� Mr Florisson replied, �Yes, you�ll be going, there�s no
work.� Mr Barnes protested that this was not fair to Mr Kerr and Mr Florisson agreed. Mr Kerr was given two weeks� notice
and the meeting broke up. Mr Bloomfield later received a letter advising that his employment was to be terminated. Following
negotiations involving his union and the respondent he finished work for Retech in August 2001.

12 Mr Barnes gave similar evidence to Mr Bloomfield about the meetings, saying that Mr Florisson was not happy when
reference was made to unions. Mr Barnes challenged Mr Florisson about his assets when Mr Florisson complained that he
could not afford the award rates. Mr Barnes continued working for Retech until 8 November 2001. Mr Barnes did 3 to
4 outside jobs after Mr Kerr left. At the time that Mr Barnes gave notice that he was leaving Retech, the company employed
more staff.

13 Mr Florisson gave considerable evidence about the downturn in his business whereby contracts they expected to get had not
eventuated. He also gave details of the financial position of the company which he says is in debt and he is awaiting advice as
to whether the business will survive. He says the employees �� knew in part what the current situation was because they had
been out weeding gardens and moving stuff around the yard trying to find something to do because we had had no work on
many occasions prior to this date.�(Transcript pg 39). He says that he explained the financial position of the company to his
employees.

14 Mr Florisson says that he followed the Plastics Manufacturing Award as a guide for wages. He told his employees after
discussing that award that if they were going to insist on it then he would have to give them one week�s notice and he did so.
The next morning he asked each employee to have an individual meeting with his wife and him. Mr Kerr and Mr Bloomfield
refused; they wanted their union to represent them. Mr Florisson did not want to speak to the union he wanted to speak directly
with them.  He says that on 20 June 2001 Mr Kerr was given written notice as he would not speak with Mr Florisson. He says
that Mr Kerr continued to stir up trouble within the business and tried to persuade the other employees to go on strike. The
company is in the process of selling some of its assets so as to continue to trade.

15 Mr Florisson says that Mr Kerr was the one chosen to go as he was the last of the four employees employed by the company.
He was also the least productive employee. He had a large number of sick days. He now employs Mr Woodcock and two
casuals who were employed two months prior to Christmas as they received some work at that time. He paid Mr Kerr at the
rate of $12 per hour ever since 19 April 2001.

16 There is no real issue of credibility in respect of any of the witnesses. Whilst it is clear that Mr Florisson and Mr Kerr do not
agree on the fairness of Mr Florisson�s actions and do not agree on why the dismissal occurred, there is mostly agreement on
the events which occurred. Each witness I am sure has come forward and given an honest account of how they perceive the
matter. Mr Florisson was very straightforward and honest in his approach to questioning by Counsel for the applicant. This can
be seen in particular with his responses to the issue of Mr Kerr�s performance and whether Mr Kerr had sought to cause
difficulties for the respondent at the site at Princess Margaret Hospital. He conceded this point readily and, he was a
particularly frank witness. However, I should say that the only real point of conflict was whether Mr Kerr was targeted for
dismissal as he spoke up. Mr Florisson rejects this notion outright. He agrees that it could have appeared that way and
acknowledged that at the time. I accept Mr Florisson�s evidence in that regard and would generally accept his evidence.

17 Mr Kerr says that he is covered by the Building Trades (Construction) Award 1987. The respondent says that no award applies.
It is a common law contract and he abides by the Minimum Conditions of Employment Act 1993. I am not asked, nor do I need
for the purposes of this application, to make a finding on this issue. A separate claim is before the Industrial Magistrate. My
decision is whether the dismissal of Mr Kerr was fair or not, and clearly his dismissal was unfair. My reasoning is as follows.

18 Mr Florisson gave much evidence about the perilous state of his business and that his employees knew of this and the lack of
work available, albeit not the precise financial details. I accept this. However, on Mr Florisson�s evidence that situation had
prevailed for sometime. His accountant wrote to him on 15 May 2001 [Exhibit TAF 3] issuing him a stern warning concerning
the need to reduce overheads immediately. He did not do this and stayed with the hope of achieving new contracts. He says
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that he had considered his options and discussed these with his wife. One option being to lay off staff and that Mr Kerr would
have been the first to go.

19 Mr Kerr was clearly not the last one on. Mr Bloomfield�s uncontradicted evidence is that he started with Retech in August
2000, ie later than Mr Kerr. Mr Florisson�s evidence is that they were a hardworking team, but that Mr Kerr was the least
hardworking. Perhaps his poor health contributed to this.

20 I find that Mr Florisson had contemplated reducing the costs of his business, and this included laying off Mr Kerr.
Nevertheless, that did not happen in response to the accountant�s stern warnings. The answer as to why this had not happened
is found in Mr Florisson�s evidence. He says:

�?---No. I think that our situation had been going on for quite a while and, you know, our situation had been very tough
and we�d had many discussions between Cath and I as to how we were going to cope and how long we could continue to
keep these four guys on. There were two reasons that we were keeping the guys on, as has probably come out earlier on.
One was that we believed that we still had sufficient work coming up; we�d continuously been promised big jobs which
warranted more than the four guys that we had. The other thing was that we�d developed a relationship with these guys
and felt sorry for them and didn�t want to put any of them off. But the meeting on the 19th of June changed that markedly,
considerably, because we - - particularly me realised that we were - - you know, we�d borrowed 50,000 against our own
home which had already been spent and there were other sacrifices being made for someone who was basically making an
attack out of greed to get more money.
All right. You made a decision in one day, didn�t you, less than a day, in fact?---Yes. In a minute.
And it was always going to be Mr Kerr, wasn�t it, after that initial meeting?---Yes. I think, you know, Cath and I had
discussed previously if someone had to go who it would be and it was going to be Peter Kerr and that was well in advance
of that meeting.
Well in advance of the 19th of June morning meeting?---Yes. Yes.
But you�ve just told us that if Mr Kerr had not said anything at the 19th of June meeting, you wouldn�t have sacked him?-
--That�s true and I still agree with that. You know, we�d been extremely reluctant to pull the pin on any of these guys. We
knew we were in a lot of trouble and we still are in a lot of trouble, but we were very, very reluctant to put these guys
off.� (Transcript pg 77)

21 It is also clear from this evidence that if the issue of payment in accordance with the Plastics Manufacturing Award had not
arisen on 18 June 2001 and led to the discussion on 19 June 2001 then Mr Kerr would not have been dismissed that day. On
the evidence of all concerned Mr Florisson�s decision was made quickly, though after much discussion, because he considered
that he could not pay the demands placed upon him by the employees. They were all given notice of one week. Mr Florisson
had tried to keep the company going and the employees employed but faced with the demands he decided not to continue
doing so.

22 He could not afford to and as they pressed their claims without any consideration of the state of the company, in his view, why
should he bother to keep them employed. At that stage he had no real work on. Directly after the meeting he received a job. Mr
Florisson says that he understands that he should have simply said he would not pay the amounts claimed. In the circumstances
this would have been a more appropriate option at the time, coupled with agreement to get further advice about coverage and
entitlements and to discuss the information.

23 Nevertheless this did not happen. What next occurred was that Mr Florrison got some information, attempted to discuss this
with his employees, yet still terminated Mr Kerr�s services without offering him a reason. There was no forewarning and no
explanation other than there was no work on. Yet the company secured work that day. The only circumstance that had changed
was that the employees believed they were owed monies and pressed their claims. The termination must in these circumstances
be found to be unfair (Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service
and Miscellaneous, WA Branch 65 WAIG 385). Mr Kerr may have known that the company was not doing well. However, he
had been kept in employment and had been diligent. He could not have expected to be terminated when he was and in the
manner in which it occurred.

24 The manner of the termination was reactive and immediate. Whilst I consider that Mr Florisson had previously considered
terminating Mr Kerr�s services to cut costs, and in that sense I do not believe he was targeted on the day, that was clearly the
impression gained by the other employees. Mr Kerr said he supposed that he was the one to go and the others protested the
fairness of Mr Kerr�s termination. They thought it was because he had spoken up. Indeed Mr Florisson was angry at the time
and did not like the notion of union interference. I have weighed this evidence, but I am convinced by Mr Florisson that he had
previously considered Mr Kerr�s termination. The fact that Mr Kerr wanted to be represented in any discussions was not a
reason for Mr Florisson to be aggrieved. He should have entertained these discussions, or at the very least, explained his
actions fully to the employees and made a considered decision. As stated earlier, the challenge to Mr Florisson caused him to
act at that time.

25 Given all of these circumstances there is a question as to whether Mr Kerr would have remained in employment for long in any
event. Clearly the business was not performing well. Mr Bloomfield left in August 2001 and it is not clear to me under what
circumstance. Mr Barnes left in November 2001. Two casual employees were then engaged to deal with the work in
conjunction with Mr Woodcock. Mr Barnes had undertaken 3 to 4 outside jobs in that period since Mr Kerr�s termination. I do
not consider that any of this leads me to a conclusion that Mr Kerr�s employment would have ended in any event. I think the
alternative is true, namely Mr Florisson would have continued in the same fashion, attempting to get work and employ the four
staff, but for the events of 19 June 2001. In other words, he would have chosen to struggle on.

26 I am satisfied that the employment relationship could not be reinstated and that Mr Kerr has sought to properly mitigate his
loss. Whereas there was some animosity displayed at hearing, though not a great deal, I doubt that a successful working
relationship could be re-established. Both parties have also moved on given the length of time since the dismissal occurred. Mr
Kerr has attempted to mitigate his loss and has obtained work, albeit in a less secure arrangement. Given these findings the loss
suffered by Mr Kerr needs to be calculated. At the time of hearing Mr Kerr had been out of employment for approximately
7 months and in that time had only managed to earn $2,800 through casual employment.

27 Mr Kerr�s weekly wage was $480 per week. There is insufficient in the evidence of Mr Kerr and his colleagues, and given the
circumstances of the business that they were always chasing work, to include the claimed overtime of $108 per week in the
remuneration calculation. The loss to the date of hearing was therefore approximately $14,400, being 30 weeks by $480 per
week. I would deduct from this the amount earned being $2,800, leaving a figure of $11,600. I would not include any
component of continuing loss given the state of the business.

28 In summary I find that Mr Kerr was unfairly dismissed on 19 June 2001 and should be awarded $11,600 in compensation.
_________
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2002 WAIRC 05212
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER MARK KERR, APPLICANT
v.
RETECH RUBBER PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1303 OF 2001
CITATION NO. 2002 WAIRC 05212
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly, compensation awarded
Representation
Applicant Mr A Gill, of Counsel
Respondent Mr T Florisson
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Gill, of counsel on behalf of the applicant and Mr T Florisson on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Peter Mark Kerr, was harshly and unfairly dismissed by the respondent on the 19th
day of June 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $11,600.00 to Peter

Mark Kerr, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 04990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOSEPH KLUCHAR, APPLICANT
v.
HAMERSLEY IRON PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 MARCH 2002
FILE NO. APPLICATION 625 OF 2001
CITATION NO. 2002 WAIRC 04990
_________________________________________________________________________________________________________

Result Refrain from further hearing application alleging unfair dismissal.
Representation
Applicant Ms J. Stevens (of counsel)
Respondent Mr D. Cronin (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The first point is I am satisfied that in the proceedings before me on 11 July 2001 that Mr Kluchar was properly represented by
Mr Llewellyn, in the sense that Mr Kluchar had appointed the union, of which Mr Llewellyn is an official, as his agent and
from my own observations of Mr Llewellyn and his conduct during the course of the conference, I think that Mr Llewellyn was
conscientious in speaking with Mr Kluchar and obtaining his instructions as best as he was able and in representing Mr
Kluchar�s position at that conference. I have no doubt in my mind that the settlement that was reached was one that was
properly and appropriately reached.

2 Secondly, it is my understanding that the agreement has not yet been implemented, but that that is not due to any lack of will or
change of mind on behalf of Hamersley Iron Pty Ltd. Rather, as I am informed, the deed which will give effect to the
agreement has yet to be signed by Mr Kluchar. Therefore the reason the settlement has not yet been implemented is by reason
of Mr Kluchar�s position.

3 I am therefore satisfied that Mr Kluchar and Hamersley Iron Pty Ltd have reached an agreement to settle this matter. The
implementation of the agreement is in the hands of Mr Kluchar and Hamersley Iron Pty Ltd and that provides reasons under
section 27(1)(a)(ii) of the Industrial Relations Act 1979 provide grounds for me to reach the conclusion, and I do so, that
further proceedings are not necessary or desirable in the public interest. It is clear that parties in this Commission are
encouraged to reach agreements to settle their various issues and having reached an agreement, parties are to be held to them.
So I am of the opinion that this application should now no longer be dealt with and the Commission ought to refrain from
further hearing or determining it.
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4 I finally mention that although that Mr Kluchar was requested, in a letter from the Commission, via his representative
Ms Stevens, to provide the information that he undertook to produce within 14 days of 14 November 2001, Mr Kluchar has not
provided Ms Stevens with any of that information.

5 In circumstances where an agreement has been reached, for Mr Kluchar to seek to re-agitate that agreement but not be willing
to provide the information required by the Commission within the timeframe set also provides grounds for his application to be
dismissed for want of prosecution.

6 For all of those reasons, I am satisfied that this matter ought not now proceed in any sense and all that remains to be considered
in the form of the Order to issue.

_________

2002 WAIRC 04991
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOSEPH KLUCHAR, APPLICANT
v.
HAMERSLEY IRON PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 625 OF 2001
CITATION NO. 2002 WAIRC 04991
_________________________________________________________________________________________________________

Result Refrain from further hearing application alleging unfair dismissal.
Representation
Applicant Ms J. Stevens (of counsel)
Respondent Mr D. Cronin (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms J. Stevens (of counsel) on behalf of the applicant and Mr D. Cronin (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Commission refrain from further hearing or determining the matter and that further proceedings are not
necessary or desirable in the public interest.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05164
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY 5 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05164
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr N Irvine (as agent)
Respondent Mr K Trainer (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 By this application the respondent seeks an order, pursuant to s.27(1)(a) of the Industrial Relations Act, 1979 (�the Act�), that

application 2000 of 2001 be dismissed. Originally the application was that application 2000 of 2001 be dismissed with costs,
however it was indicated at the hearing that the issue of costs is not being pursued by the respondent at this point.

2 The respondent claims that the applicant in these proceedings has acted frivolously and vexatiously in lodging applications in
this jurisdiction and the Industrial Magistrate�s Court. Further, the respondent claims that the course of action adopted by the
applicant is beyond what is reasonable. The respondent also argues that there is no clarity to the applicant�s claim before the
Commission.

3 The applicant submits that the applicant should have the right to seek redress with respect to a denied contractual benefit as
provided for by the Act. To withdraw that right by dismissing an application is a serious matter and the power to dismiss an
application should not be exercised lightly.

4 This issue is a matter for the discretion of the Commission. Having carefully considered the arguments of both the respondent
and applicant in this matter I am of the view the public interest is not served if the application was to be dismissed. To deny an
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applicant the right to pursue a claim for a denied contractual benefit at this point would result in an injustice to the applicant.
Further, the respondent in this application is currently only subject to one application that the Commission is aware of, and that
is the matter currently before the Commission as constituted. For the above reasons the application made by the respondent to
dismiss the application is dismissed.

_________

2002 WAIRC 05162
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY 5 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05162
_________________________________________________________________________________________________________

Result Application to Dismiss, Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Irvine (as agent) on behalf of the applicant and Mr K Trainer (as agent) on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J.L. HARRISON,

[L.S.] Commissioner.

____________________

2002 WAIRC 04933
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CAROLYN LAWRENCE - CHIEF EXECUTIVE OFFICER CANNING DIVISION OF GENERAL
PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 8 MARCH 2002
FILE NO/S. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 04933
_________________________________________________________________________________________________________

Result Order made to amend name of Respondent
Representation
Applicant Ms C Bahemia (of counsel)
Respondent Mr C Martel (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Premila Levaci (�the Applicant�) caused to have filed on her behalf by her agent, Ms Emma Cole, an Industrial Officer of

the Australian Services Union (�the Union�), an application on 2 April 2001, claiming the Applicant was harshly, oppressively
and/or unfairly dismissed on 13 March 2001.

2 In the Particulars of Claim, the name of the Applicant�s employer is stated as Carolyn Lawrence, Chief Executive Officer (�the
Respondent�). On the face of the Form 1 the application is addressed to Carolyn Lawrence, Chief Executive Officer, Canning
Division of General Practice Ltd, 1133 Albany Highway, Bentley WA 6102. The Commission file records that the application
was served by Ms Cole upon Ms Lawrence.

3 The Respondent filed a Notice of Answer and Counter Proposal on 24 April 2001. In the Notice, �the Employer� is defined to
mean in the Answer the Canning Division of General Practice Ltd and �the Respondent� to mean Carolyn Lawrence.
Paragraphs 3 to 5 of the Answer state as follows�

�3. The Respondent was not the Applicant�s employer. The Employer employed the Applicant at all material times.
4. The Applicant ought to have been aware of the correct Respondent because the identity of her employer was readily

apparent from all of her employment documents (for example, see the Applicant�s letter of offer dated 11 July
2000 (�Annexure A�).

5. This is not a situation in which the Applicant has incorrectly described the Respondent. Rather, the Applicant has
vexatiously named the wrong entity as the Respondent when she knew full well the correct identity of her
employer.�
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4 This matter was listed for hearing as a preliminary matter. In a letter from the Respondent�s Solicitors dated 20 November
2001 to the Commission, the Commission was advised�

�We seek the matter be listed for a preliminary hearing on the issue of jurisdiction. The applicant has named Carolyn
Lawrence, the CEO of Canning Division as the respondent employer. Carolyn Lawrence, at all material times, was never
the employer of Premila Levaci. This is a matter that either�

1. the applicant was aware of at the time of making the application; or
2. the applicant ought to have been aware at the time of making the application.

It is contended that the applicant has vexatiously pursued Carolyn Lawrence prior to and since the dismissal, and has
abused the process by naming Carolyn Lawrence as the respondent.
Our client will be opposing the correction of the identity of the respondent, whether by replacing Carolyn Lawrence as the
respondent or adding Canning as a respondent. This is obviously a critical matter that needs to be resolved before the
matter can be substantively dealt with by hearing on any basis.
We therefore request the matter be set down, at the Commission�s earliest convenience, for hearing on this point and we
foreshadow that our client will be moving to have the application struck-out.�

5 In a further letter to the Commission dated 17 December 2001, the Respondent�s Solicitor advised�
�We refer to our telephone conversation on Tuesday, 4 December 2001 regarding your query of whether the decision in
Parveen Kaur Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 (�Dogrin�) precludes an amendment being made to the listing
of the respondent to a claim, without the respondent�s consent. In the matter at hand, Premila Levaci has incorrectly
named Carolyn Lawrence as her employer, and we are of the opinion that this error should not be corrected.�
�� We contend that the applicant has not sufficiently discharged her responsibility in commencing this litigation, and
should not be allowed to subsequently proceed against another party. We believe that the facts warrant a preliminary
hearing in order that full submissions on the issue may be made prior to the Commission deciding whether it will exercise
it�s discretion under section 27 to amend or to strike-out the application.�

6 At the outset of the hearing, Counsel for the Respondent, Mr Martel, advised the Commission that the Respondent was not
aware that there was an application before the Commission to amend the name of the Respondent. For the reasons set out
below that contention is not correct.

The Evidence
7 Ms Cole testified that the Applicant is a member of the union and that prior to the Applicant�s employment being terminated

she (Ms Cole) met with the Applicant and Ms Lawrence to discuss disciplinary issues. After the meeting the Applicant�s
employment was terminated. Ms Cole testified that she was aware that Canning Division of General Practice Ltd was the
employer of the Applicant and not Ms Lawrence. After the Applicant was dismissed Ms Cole prepared the Form 1. She typed
in the name and address of the Respondent. She named Ms Lawrence as the employer in the application even though she had
no instructions from the Applicant to do so.

8 The Applicant testified that she understood at all material times that her employer was the Canning Division of General
Practice Ltd. She agreed that she signed the Form 1. She said shortly after the application was filed a friend of hers who is a
legal practitioner advised her that the application wrongly identified Ms Lawrence as her employer. The Applicant said she
raised this with Mr Simon Bibby, an Industrial Officer employed by the Union, as Ms Cole was away on leave. On 11 April
2001, Mr Bibby wrote to the Board of Directors, care of the Chairperson of the Canning Division of General Practice Ltd as
follows�

�Dear Sir
P Levaci � Application 601 of 2001
This letter confirms that the Australian Services Union represents Premila Levaci in the above mentioned matter.
Further, this application is made against the Canning Division of General Practice Ltd and not against any individual.
Yours sincerely
Simon Bibby
Principal Industrial Officer
Australian Services Union�

9 On return from leave, Ms Cole wrote to the Commission on 27 April 2001. In that letter she stated�
�Dear Sir
Application No. 601 of 2001
Ms P Levaci and Canning Division of General Practice Ltd
I write in relation to the Notice of Answer and Counter Proposal lodged by the Respondent on 24 April 2001.
The Respondent has been incorrectly described in part. It will by my intention to seek a formal amendment under section
27 of the Industrial Relations Act 1979 at the time of hearing to delete reference in the Application to the Chief Executive
Officer, Ms Carolyn Lawrence. The Canning Division of General Practice Ltd will remain as the named Respondent in
this matter.
I completed the Application on behalf of the Applicant and, therefore, assert that it was in fact a situation whereby the
Respondent was incorrectly described by the Applicant�s representative. The Applicant has not vexatiously named the
wrong entity as the Respondent, as stated in the Respondent�s Notice of Answer and Counter Proposal. Such a claim
would need to be substantiated by the facts of the case, and not by way of an inaccuracy in the initial Application.
For your information, I attach a letter dated 11 April 2001 from the ASU to the Board of Directors of the Canning
Division of General Practice Ltd clarifying the intent of the Application.
Yours sincerely
Emma Cole
Industrial Officer
Australian Services Union�

10 Mr C Martel advised the Commission that the Respondent did not receive a copy of the letter set out in paragraph 9 of these
reasons until the day before the hearing of this preliminary issue.
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11 Pursuant to s.32 of the Industrial Relations Act 1979 (�the Act�) the Commission convened a conciliation conference on 6 June
2001 in respect of the application. The Commission file records that Ms Cole appeared on behalf of the Applicant and Mr G
Bartlett (of counsel) appeared on behalf of the Respondent. Both the Applicant and the Respondent attended. The Applicant
gave uncontradicted evidence that at the conference the issue of amendment of the Respondent�s name in the Application was
raised. She said Ms Cole informed Mr Bartlett that if there was a need to amend the application she, Ms Cole, �would do so�.

12 After the s.32 conference on 6 June 2001 Ms Cole ceased to represent the Applicant and the Applicant instructed Hammond
Worthington Lawyers to act on her behalf.

13 The Commission file records that a further s.32 conciliation conference was convened on 5 November 2001. At that
conference Ms C Bahemia (of counsel) appeared on behalf of the Applicant and Mr Bartlett appeared on behalf of the
Respondent. At the conclusion of the conference the parties were advised the substantive application would be listed for
hearing on 18, 19 and 20 March 2002.

Submissions
14 Mr Martel on behalf of the Respondent made the following submissions�

(a) The Commission has no jurisdiction to amend the name of the Respondent to substitute Canning Division of General
Practice Ltd as to do so would create a cause of action against the Canning Division of General Practice Ltd. If the
amendment sought is made the new cause of action is out of time by reason of operation of s.29(2) of the Act.

(b) The Commission has no inherent jurisdiction.
(c) The decision of the Full Bench in Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375 can be distinguished. It is contended on

behalf of the Respondent an amendment can only be made to the name of a party out of time where the mistake is �in
the name of the party� and not a mistake as to the person who answered the description of employer.

(d) The Commission should not exercise its discretion to amend the application as the Applicant has inordinately delayed in
making an application to amend.

15 It is argued on behalf of the Applicant that�
(a) The Commission has power to amend pursuant to s.27(1) (l) and (m) of the Act and it should make the amendment as to

do so is in the interest of equity, good conscience and the substantial merits of the case (s.26(1)(a) of the Act);
(b) The evidence establishes that the Respondent was wrongly named as the employer in the application through a mistake

made by Ms Cole;
(c) To amend would cause no prejudice to the Respondent as the error was brought to the attention of the Respondent at an

early stage of the proceedings;
(d) The mistake made by Ms Cole is clearly a �mistake in the name of a party�.

Legal Principles
16 In Rai v Dogrin Pty Ltd (op cit), the decision appealed against was whether the Commission at first instance erred in refusing

to allow the name of the Respondent be amended from Dogrin Pty Ltd to Julie Khan or Julie Khan and Opel Khan. The
Application to amend was made at the conclusion of a substantive hearing. Documentary evidence tendered on behalf of the
Applicant was confusing in that at least three payslips identified Dogrin Pty Ltd as the employer, whereas a group certificate
named Julie and Opel Khan trading as �Bibendum at the Colonnade� as the employer. At the hearing at first instance, it was
submitted on behalf of the Respondent to the appeal, that on the authority of The Owners of Johnston Court Strata Plan No.
5493 v Dumancic (1990) 70 WAIG 1285 that this was the case of a wrong party being named, not a misdescription of the
party�s name. At the appeal the Appellant contended that the amendment sought was properly made when regard was had to
the principles enunciated by the High Court in Bridge Shipping Pty Ltd v Grand Shipping SA and Anor (1991) 173 CLR 231.
In Bridge Shipping Pty Ltd v Grand Shipping SA and Anor (op cit) Philip Morris Ltd had engaged the Appellant to arrange for
the carriage of containers to Melbourne. When the containers arrived at Melbourne they were damaged. Philip Morris Ltd
sued the Appellant. The Appellant issued a Third Party notice against the registered owner of the vessel. The Appellant later
discovered the vessel had been under charter to another company which had therefore been the carrier of the goods. The
Appellant then sought to substitute the charterer as third party in place of the owner. The amendment was refused. The
majority of the High Court held that because the Appellant had intended to sue the owner of the vessel believing that its right
of action lay against the owner, the Appellant had not �made a mistake in the name of the party� within sub rule (4) of Rule
36.01 of the Rules of the Supreme Court of Victoria. Sub rule (4) allowed the Victorian Supreme Court to correct mistakes in
the name of a party under sub rule (1) which empowered the Court to correct any defect or error in any proceeding. One of
the questions considered by the High Court was whether Rule 36.01 sub rule (4) was restricted to cases of misnomer, clerical
error and misdescription per se. At 248 Toohey J observed�

�The issue is whether the substitution sought by Bridge Shipping is by reason of a �mistake in the name of a party�.
Bridge Shipping says that there was such a mistake. It thought that Grand Shipping was the carrier of the goods; it knows
now that Rainbow Line was the carrier. But, answers Rainbow Line, there was no mistake in the name of a party. This is
not a case of Bridge Shipping intending to join Rainbow Line as a third party and getting the name wrong. It meant to join
Grand Shipping because it was the owner of the ship and Bridge Shipping assumed (wrongly, as it turned out) that the bill
of lading was issued on behalf of Grand Shipping.�

17 In considering the history of sub rule (4) of Rule 36.01, McHugh J (with whom Brennan and Deane JJ agreed) considered a
similar English provision and observed that Donaldson LJ in Evans Constructions Co Ltd v Charrington & Co Ltd [1983] QB
810 gave the English provision a wide meaning. In that case at 821 Donaldson LJ said�

�� there is a real distinction between suing A in the mistaken belief that A is the party who is responsible for the matters
complained of and seeking to sue B, but mistakenly describing or naming him as A, and thereby ending up suing A
instead of B. The rule is designed to correct the latter and not the former category of mistake. Which category is involved
in any particular case depends upon the intentions of the person making the mistake and they have to be determined on
the evidence in the light of all the surrounding circumstances.�

McHugh J at 258 in Bridge Shipping observed Evans Construction Co Ltd v Charrington & Co Ltd was followed by Clarke J
in Lloyd Steel (Aust) Pty Ltd v Jade Shipping SA (1985) 1 NSWLR 212. McHugh J held at 261 that Evans v Charrington and
Lloyd Steel were correctly decided.

18 In Rai v Dogrin Pty Ltd (op cit), the President (with whom Gregor C agreed) held at 1378 that s.27(1)(l) and (m) and s.26(1) of
the Act gives the Commission wider powers (than Rule 36 of the Rules of the Victorian Supreme Court), to amend the name of
a Respondent if it were found that there was a misdescription in the name of the employer. Further that even if that proposition
was not correct they held the principle in Bridge Shipping Pty Ltd could be applied.
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19 Whether or not the Commission should make an amendment to substitute a new party outside the time prescribed by s.29(2) of
the Act, is discretionary (Rai v Dogrin Pty Ltd per Fielding SC at 1379-1380).

20 In The Owners of Johnston Court Strata Plan No. 5493 (op cit), the Industrial Appeal Court considered a decision made by the
Industrial Magistrate to amend complaints to name the Appellant as the Respondent. The complaints were initially made
against the Council of Owners of Johnston Court. Pursuant to the provisions of the Strata Titles Act 1985 the functions of the
Appellant as a company were to be performed by the council. The council had no corporate status. The Industrial Appeal Court
held that the decision to amend was proper as the facts established that it was not a case of naming the wrong defendant but
simply a case of getting the proper defendant�s name right. At 1287 the Court held�

�� Justices cannot substitute a new party for the defendant unless the party so substituted waives the irregularity. It is
trite to say that the same rules apply in the civil procedure. This is not the case of the wrong person being charged. The
only �person� capable of being charged was the strata company and the facts disclose that the only �person� capable of
instructing solicitors was the spokesman for that company, namely the council, which exercises the company�s function.
The council has no separate legal corporate existence apart from the strata company. This is not a case where anyone (had
they considered the matter) would have concluded that the named defendant was meant to be the individual persons who
constituted the council of the corporate body. The defendant could only be the corporate body, and the only entity capable
of instructing solicitors to defend the charges was the council of the corporate body.�

Conclusion
21 It is clear that the naming of the Respondent as the employer was an error made by Ms Cole which can be described as a

clerical error or misnomer. It is also clear from the evidence that the Applicant at all times intended to make a claim against
Canning Division of General Practice Ltd and not Ms Lawrence. She made no mistake as to the identity of her employer.

22 In my view the mistake made by Ms Cole was a mistake that can be characterised as a simple �error, defect or irregularity�
within the meaning of s.27(m) of the Act and is capable of amendment. If I am wrong about that, in any event subject to the
matters set out below in respect of an exercise of discretion the mistake made by Ms Cole is a �mistake in the name of the
party� and equity, good conscience and the substantial merits of the case require the mistake to be remedied. On the
application of the principles set out in Bridge Shipping Pty Ltd v Grand Shipping SA and Anor the jurisdiction of Commission
is invoked to enable it to exercise the powers in s.27(1)(l) or (m) to amend.

23 I am of the view that I should exercise the Commission�s discretion to amend the name of the Respondent by deleting the name
of Ms Lawrence and substituting the name of Canning Division of General Practice Ltd. The reasons why I have reached this
view are as follows�

(a) In matters of practice and procedure it is a principle that where a Court or Tribunal is called upon to consider the
actions of a litigant and his or her legal advisers in making a decision whether to grant an interlocutory application
and the conduct complained of is conduct for which the adviser alone is responsible, the Court or Tribunal, will
regard the conduct as less severe against the litigant than when the litigant is personally responsible for conduct
complained of (see Ulowski v Miller [1968] SASR 277 at 282, 285).

(b) Both Ms Lawrence and the Canning Division of General Practice Ltd were given notice within 25 days of filing the
application that the Applicant�s claim was made against the Canning Division of General Practice Ltd. Plainly the
Respondent�s contention that the Applicant has inordinately delayed in making an application to amend is
misconceived. The issue was raised at an early stage of the proceedings.

24 In light of the matters set out above I will make an order that the name of the Respondent be deleted and that there be
substituted therefor the name, Canning Division of General Practice Ltd.

_________

2002 WAIRC 05001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CAROLYN LAWRENCE - CHIEF EXECUTIVE OFFICER CANNING DIVISION OF GENERAL
PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 13 MARCH 2002
FILE NO/S. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 05001
_________________________________________________________________________________________________________

Result Order made to substitute the Respondent
Representation
Applicant Ms C Bahemia (of counsel)
Respondent Mr C Martel (of counsel)
_________________________________________________________________________________________________________

Order
Having heard Ms Bahemia on behalf of the Applicant and Mr Martel on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be deleted and that be substituted therefor the name, Canning Division of
General Practice Ltd.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04923
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NATASHA MARGARET LUCANUS, APPLICANT
v.
CUDDLES GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 1719 OF 2001
CITATION NO. 2002 WAIRC 04923
_________________________________________________________________________________________________________

Result Orders made in accordance with agreement between the parties
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 Natasha Margaret Lucanus (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the

Act�) for orders pursuant to s.23A of the Act. The Applicant claimed that she was harshly, oppressively or unfairly dismissed
by Cuddles Child Care Group (�the Respondent�) on 14 September 2001. In the application the Applicant states that Mr
Carver is the owner of the Cuddles Child Care Group and the address of the business is 313 Abernethy Road, Belmont. A
Notice of Answer and Counter Proposal was filed on behalf of Cuddles Group Pty Ltd of 313 Abernethy Road, Belmont (the
Respondent�s address) in which the Respondent stated that the Applicant was not suitable for the job.

2 On 10 October 2001, the Commission directed the Clerk to the Commission Arthur Wilson to investigate the matter and
prepare a report pursuant to s.93(8) of the Act.

3 Mr Wilson convened a meeting between the parties on 25 October 2001. At the meeting Ms Lucanus attended the meeting on
her own behalf. Mr Cliff Carver attended the meeting on behalf of the Respondent. At the conclusion of the meeting the parties
reached agreement that the Applicant�s claim would be settled in the following manner�

�• The termination of the applicant will be withdrawn and Ms Lucanus will be allowed to submit a letter of resignation
to take effect on 14 September 2001. The respondent will accept such resignation in writing with effect from
14 September 2001.

• The respondent will provide a Certificate of Service to the applicant and the agreed point of contact within the
respondent�s organisation for the answering of enquiries from prospective employers of the applicant shall be Mr
Cliff Carver. He undertakes to make no adverse comments in relation to the applicant.

• The respondent will pay to the claimant an additional week�s pay in lieu of notice; any outstanding pro rata annual
leave and arrears of pay amounting to $475.63. Such entitlement shall be less the appropriate amount of tax.�

4 Following the conference a letter was sent to the Cuddles Childcare Group, attention to Mr C Carver on 25 October 2001, in
which the terms of settlement were recorded. On 27 November 2001, the Applicant advised Mr Wilson by email that the day
after the meeting she had sent in her resignation to Mr Carver in accordance with the terms of the settlement. On 4 December
2001, the Applicant advised Mr Wilson by email that she had received a payment of $433.63 and that was the only amount that
had been paid to her.

5 Mr Wilson then made a report to the Commission. Pursuant to s.32 of the Act the Commission listed this matter for a
conference at 9:00am on 25 January 2002. The Applicant attended the conference but there was no appearance on behalf of the
Respondent. The Commission then listed this matter for hearing on 13 February 2002. The Applicant appeared at that hearing.
There was no appearance made on behalf of the Respondent. Both the notice of the conference and the notice of hearing were
sent by the Commission to the Respondent�s address.

6 The Applicant testified that she worked for the Respondent at 12 Ballard Place, Maddington as a Qualified Child Care Worker.
She said she commenced on 4 May 2001 and that her employment was terminated on 14 September 2001. She testified and
produced pay slips that showed she was paid $1,016.25 (gross) or $834.25 (net) per fortnight, being $13.95 per hour. She said
that she worked 37.5 hours per week. She said she received the amount of $433.63 on 30 November 2001 when that amount
was deposited into her bank account, but she did not receive a pay slip. Accordingly she is unable to say whether tax had been
deducted from that amount. The Applicant seeks an order in terms of the agreement made at the meeting on 25 October 2001. I
am of the view that the Commission has power to issue such an order (see MacLeod v Paulownia Trees Pty Ltd (1997)
78 WAIG 1057 and Bradbury v Van Baren and Others (1995) 75 WAIG 2927). Having heard the evidence I am satisfied that
an agreement was reached and I will make an order in terms of the agreement that was reached at the meeting of 25 October
2001.

7 Mr Wilson gave evidence at the hearing as to the terms of the agreement. Mr Wilson also testified that he conducted a Business
Names search at the Department of Consumer and Employment Protection. A Business Names Extract was tendered into
evidence. That document however is for a business known as �Cuddles Child Care Centre� and not the Cuddles Child Care
Group. Further although the document states that the principal place of business of Cuddles Child Care Centre is the
Respondent�s address the extract states there are no other places of business. Accordingly there is no evidence that Cuddles
Child Care Centre carried on business at 12 Ballard Place, Maddington. As the Notice of Answer and Counter Proposal states
the name of the Respondent to be Cuddles Group Pty Ltd, I will make a declaration that Cuddles Group Pty Ltd was the
employer of the Applicant.

8 I will make an order that the Respondent is to pay the Applicant a sum of $1,726.44 gross. As an amount of $433.63 has been
paid to the Applicant the amounts set below are to be paid subject to a deduction of that amount. The sums owing comprise�

(a) an additional week�s pay in lieu of notice in the sum of $508.13 gross;
(b) in relation to outstanding pro rata annual leave the Applicant testified that she did not take any annual leave during

the period of her employment. Accordingly I have calculated her pro rata annual leave to be 54.81 hours or a gross
amount of $742.68;
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(c) further the order will incorporate the part of the agreement that the Respondent is to pay the Applicant arrears of
pay amounting to $475.63.

9 I will also make orders that the Respondent is to accept the Applicant�s resignation in writing with effect from 14 September
2001, that is to comply with other undertakings agreed to by the Respondent.

_________

2002 WAIRC 05161
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NATASHA MARGARET LUCANUS, APPLICANT
v.
CUDDLES GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO/S. APPLICATION 1719 OF 2001
CITATION NO. 2002 WAIRC 05161
_________________________________________________________________________________________________________

Result Orders made in accordance with agreement between the parties.
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard the Applicant, Natasha Margaret Lucanus in person and no appearance by the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that cuddles Group Pty Ltd (the Respondent) was the employer of Natasha Margaret Lucanus (the
Applicant) from 4 May 2001 until 14 September 2001;

(2) ORDERS that the Respondent forthwith do pay the Applicant $1,726.44 (gross) less the sum of $433.63 paid on
30 November 2001;

(3) ORDERS the Respondent to accept the Applicant�s resignation in writing with effect from 14 September 2001;
(4) ORDERS the Respondent to forthwith provide the Applicant with a Certificate of Service;
(5) ORDERS that in the event that prospective employers of the Applicant make enquiry of the Respondent, the

Respondent shall ensure that all such enquiries shall be answered by Cliff Carver who shall not make any adverse
comments on relation to the Applicant.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05036
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIAL TROY MCMAUGH, APPLICANT
v.
HEALTH PROFESSIONALS AGENCY PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. APPLICATION 1863 OF 2001
CITATION NO. 2002 WAIRC 05036
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr B. McMaugh (as agent)
Respondent Ms H. Ketley (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 The claims brought by Mr Danial McMaugh are first that he was unfairly dismissed and secondly that he had an entitlement
under his contract of employment to a monthly salary of $4,777.00 which he had not been paid for the entire period of his
employment, that is, between 19 July 2001 to, as he claims, 10 October 2001. Further he claims that he was entitled to, and did
not receive, a �superannuation entitlement�, �leave pay� and �mileage/vehicle allowance�. All of his contractual benefit claims
amount to $13,506.00.

2 By way of background, it is agreed that his former employer is a company whose sole shareholder and only director is his
brother, Michael McMaugh. The Commission heard evidence from the applicant and at the conclusion of that evidence, the
respondent submitted that there was no case for the respondent to answer other than for the mileage/vehicle allowance because
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Mr Danial McMaugh�s evidence did not make out the claims. The Commission reserved its decision briefly and in the re-
convened proceedings issued the following decision.

3 In relation to the claim for unfair dismissal, the issue is whether there was a dismissal. It seems to me that the issue is that on
6 September 2001, Mr Danial McMaugh went on one week�s leave. During that week a restraining order was taken out by the
respondent against him. It came into effect on 12 September 2001 and it is the submitted that Mr Danial McMaugh did not
return to work because of the restraining order. I think that is valid. It therefore seems to me that the reason why his
employment effectively ceased at that point is because of the restraining order.

4 The taking out of the restraining order was an action taken by the employer and therefore it was an act of the employer that
effectively brought the contract to an end either because it prevented Mr Danial McMaugh from working (the provision of
work being an essential part of a contract of employment) or it was conduct of a manner calculated or likely to destroy or
seriously damage the relationship of confidence or trust between an employer and employee.

5 It therefore seems to me that the contract of employment came to an end on or about 12 September 2001. Mr Danial McMaugh
was aware of the restraining order on 12 September 2002. That could arguably be a constructive dismissal but if that is the day
upon which the employment terminated, in order for it to be brought to the Commission, Mr McMaugh�s claim of unfair
dismissal would have to have been referred to the Commission within 28 days of that day. The application was in fact not
brought to the Commission until 22 October 2001, after the 28 days.

6 The Industrial Relations Act 1979 provides that the Commission can only deal with a claim of unfair dismissal if the
application is referred to the Commission within 28 days of the day the employment terminated and it seems to me therefore
that the claim for unfair dismissal is out of time and is not validly before me.

7 In relation to the claims of denied contractual benefit, I am not satisfied that there is any evidence before me from Mr Danial
McMaugh that he agreed to accept a wage or a salary on a regular basis for the work that he did. Rather, his evidence, which
was only given after the Commission itself asked the necessary questions, is that he agreed with his brother to work for no
regular salary on the basis that in due course a large sum of money would be forthcoming. He accepted his brother�s words of:
�Don�t worry about money, we are all going to be millionaires�. He did not suggest in his evidence that there was any
agreement at all regarding a salary to be paid to him. I do not think any other finding is open to me on Mr Danial McMaugh�s
evidence.

8 So to the extent that he brings a claim for salary for the period 19 July 2001 to 10 October 2001, I find that there is insufficient
evidence that on its own could allow me to make an Order requiring the payment of any regular wage or salary because there is
no evidence that one was ever agreed. It must be stressed that the Commission can only deal with the contract of employment
as it was. The Commission cannot retrospectively re-write the contract to make it more favourable to Mr Danial McMaugh
than it actually was.

9 In relation to superannuation and leave entitlements, it may well be that Mr McMaugh was entitled to annual leave and was
entitled to superannuation by virtue of being an employee. However, as with the wages, it seems he did not discuss or agree
upon either of these entitlements being paid to him. Therefore any entitlement he has to annual leave comes from the Minimum
Conditions of Employment Act, 1993 and in the case of superannuation, the Superannuation Guarantee legislation. This
Commission is not a Magistrate�s Court and it does not have the power or the jurisdiction to enforce those Acts.

10 In summary, I will issue an Order that dismisses the claim of unfair dismissal and dismisses for want of jurisdiction so much of
the denied contractual benefits claim as relates to unpaid salary, superannuation and annual leave. That merely leaves to be
heard and determined this afternoon the claim for what is been described as �mileage/vehicle allowance�.

11 Mr Danial McMaugh�s evidence is that it was agreed with his brother that for using his own car he would be paid $40.00 every
2½ days from 19 July until 28 August, and from 31 August he would be reimbursed the cost shown on his credit card. He
estimated he had spent $1,500.00 cash, but this was not just on fuel, but it was also things such as wine. Mr Danial McMaugh
did not attempt to identify what he should be reimbursed.

12 Mr Michael McMaugh�s evidence is that there had been no agreement as to reimbursement of his brother for the use of his car.
Mr Michael McMaugh had given his brother $20.00 cash �a few times�.

13 Ms Sharon Ditcham gave evidence. She is Mr Michael McMaugh�s partner and the respondent�s financial manager. She had
given Mr Michael McMaugh $20.00 �4 or 5 times� for him to give to his brother.

14 The issue is whether it was ever agreed that it was a term of the contract of employment that Mr Danial McMaugh would be
paid $40.00 every 2½ days from 19 July until 28 August, and from 31 August he would be reimbursed the cost shown on his
credit card. I think it is unlikely from the evidence as a whole. Even if there was some agreement, there is simply not enough
detail before me for me to know what amount to Order to pay. The Commission cannot merely guess. What is necessary is for
Mr Danial McMaugh to prove that the terms of his employment were as he now states. It most certainly is not, as he suggested
at the end of the case, a conclusion by the Commission that he agreed to work for nothing, or that whoever tells lies will win. It
is that even with the best will in the world towards him, his has not been able to prove his claim. In my view, as Mr Danial
McMaugh said, he regarded himself as a co-director of the company he says he and his brother established and in July
2001 when he and his brother were on good terms, he did not see it necessary to agree to any terms of employment because of
the promise of reward to come to them all in the future. The relationship with his brother broke down and this claim was filed.
However, if he did not agree terms of employment when he commenced employment, there can be no terms for this
Commission to order to be paid no matter how unfair I might consider his situation to be.

15 An Order now issues dismissing his claim.
_________

2002 WAIRC 05035
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DANIAL TROY MCMAUGH, APPLICANT
v.
HEALTH PROFESSIONALS AGENCY PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. APPLICATION 1863 OF 2001
CITATION NO. 2002 WAIRC 05035
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr B. McMaugh (as agent)
Respondent Ms H. Ketley (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. McMaugh (as agent) on behalf of the applicant and Ms H. Ketley (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the claim of unfair dismissal be dismissed for want of jurisdiction.
(2) THAT the claim relating to unpaid annual leave and unpaid superannuation be dismissed for want of

jurisdiction.
(3) THAT the claim for unpaid salary be dismissed.
(4) THAT the claim for reimbursement of motor vehicle expenses be dismissed.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner

2002 WAIRC 05136
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BIANCA NASO, APPLICANT
v.
THE ROMAN CATHOLIC ARCHBISHOP OF PERTH (INC) AND OUR LADY OF MT CARMEL
SCHOOL BOARD, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 2 APRIL 2002
FILE NO. APPLICATION 1158 OF 2001
CITATION NO. 2002 WAIRC 05136
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms H Ketley (of Counsel) and with her Ms M van der Kwast (of Counsel)
Respondent Mr M Jensen (of Counsel) and with him Ms K Wroughton (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
Extempore

1 The applicant claims that she has been harshly, oppressively or unfairly dismissed from her employment with the respondent.
She has been employed by the respondent, which is a primary school, since 1986, as one of two school secretaries within the
office of the school. The grounds upon which the application was filed include that, firstly, the applicant�s employment
contract was unilaterally varied by the employer so as to give her a workload that was unreasonable; failure to complete this
workload was given as a ground of dismissal. Secondly, the review process the respondent undertook prior to the dismissal of
the applicant was unfair and denied her natural justice. Thirdly, the applicant�s performance of her contractual duties was
reasonable and not such as to warrant dismissal. During the course of the hearing, the applicant elaborated on a further ground
that the duties expected of her were at a higher level than was reasonably expected and she was classified at a lower level than
the duties required of her and this constituted part of the unfairness in any assessment of her performance of those duties.

2 I have heard evidence from the applicant, from Clara Gauci, from Claire Dalton and from James Danaher. I have considered all
of the evidence before me but I do not intend to recite all of it. Where there is a conflict in the evidence, I prefer the evidence
of Mr Danaher to that of the applicant. The applicant�s evidence was unreliable in a number of respects.

3 The evidence is clear that the applicant was counselled; there were errors in her work; there were questions of competence and
timeliness of work which were brought to her attention many times and attempts were made to assist her to improve. It is
suggested that the respondent was overzealous in its counselling of the applicant and constantly bringing matters to her
attention in such a way as to constitute harassment. I am not satisfied that that is so. It may be that the respondent has
undertaken a very thorough process and one might argue that action ought to have been taken some time earlier to bring the
matter to a head, but I am not satisfied that that constitutes an unfairness to the applicant.

4 Part of the difficulties with the applicant�s work included the time that was taken for her to produce the newsletter. Mr Danaher
has given evidence that he sought comparative information which demonstrates that the applicant was taking an excessive
period of time to prepare the newsletter. Her attention to detail in that regard was also a problem.

5 I note too, that during the course of the applicant�s employment, the newsletter, originally one page, eventually went to four
pages, one of which is not regularly amended. But I also note that the newsletter has also gone to a fortnightly publication
rather than weekly. Further, I note that during the course of the applicant�s employment the newsletter has been produced on
computer and that some of the contributions to the newsletter by the Principal and others appear to have been provided to the
applicant through normal computing processes on either disk or email which should have enabled easier finalisation of the
newsletter on her part, and that what was required was formatting and checking the typing of those contributions.
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6 The respondent has undertaken, through external providers, appraisals of the applicant�s skills and work. The first was in a
formative appraisal conducted by Ms Jones in April 1999, and this appraisal identified a number of deficiencies in the
applicant�s work. Ms Jones� report contains the following summary of observations�

�SUMMARY OF OBSERVATIONS
After observing Mrs Naso complete these two tests, I would make the following conclusions�
1. Mrs Naso lacks basic computing and word processing skills which I would have expected her to have acquired

given her length of service with the school as a secretary.
2. Mrs Naso lacked attention to detail in completing the two tests, which resulted in both tests varying

significantly from the originals.
3. Mrs Naso took a considerable amount of time to complete the tests; given her experience I would have expected

them to have been completed in a far shorter period of time.�
(Exhibit D)

7 Ms Jones� recommendation was that the applicant undertake professional development in a word processing software package
which the school had installed, i.e. Word 97 for IBM.

8 The evidence is that approximately 3 months after that report was made, the respondent arranged for the applicant to undertake
a word processing course and her attendance at that course has been confirmed.

9 There is also evidence that there were further hours of work allocated to the office in the beginning of 2001. This was no less
than 3 months prior to the applicant�s employment terminating. If anything, this additional time allocated to the other person in
the office, to bring her to almost a full-time work allocation, would have meant that there were additional times during which
two people staffed the office. One would have assumed that this relieved the applicant of some of the interruptions to her work
which, according to the reports, have caused difficulty for her.

10 The evidence is that there was no real improvement following the training that was undertaken by the applicant in July 1999.
Accordingly, a summative appraisal was to be undertaken. This summative appraisal was the subject of some correspondence
from The Independent Schools Salaried Officers� Association of Western Australia, Industrial Union of Workers (�the
ISSOA�), which represented the applicant at the time, in which a number of concerns are expressed. I am not satisfied that
those concerns are valid as at the time that the appraisal was undertaken, the full-time person within the office had nothing
further to gain from the applicant�s failure in this matter and further the applicant did, in the end, have a nominee of the ISSOA
participate in the process. Further, when the applicant sought time to seek advice before undertaking the summative appraisal,
further time was given to her albeit that the respondent had expressed concerns that she was trying to delay the process. It is
clear that the applicant participated in that process following advice from the ISSOA and her lawyers. That advice was to the
effect that if she declined to participate she may be placing her job in jeopardy as the employer had foreshadowed.

11 I say at this point that there is an obligation on an employee to follow the reasonable instructions of an employer and the
direction to participate in the summative performance appraisal could not be described as an unreasonable direction in the
circumstances of the process which had been going on for some time.

12 The appraisal was undertaken by Ms Ciccarelli. As is noted in the evidence and also in Ms Ciccarelli�s report (Exhibit S) a
number of persons were asked to complete an appraisal form and were interviewed by Ms Ciccarelli after the forms were
completed. Those persons were: Mr James Danaher, the school Principal; Ms Gisella Scaravalli, the Acting Assistant Principal,
Learning Technologies Coordinator and Year 6 teacher; Mr Damian Geany, Assistant Principal; Ms Tania Eoannidis,
Secretary; Ms Clare Dalton, Secretary, external to the school, nominated by the applicant�s representatives. The applicant also
completed an appraisal form.

13 In this way it can be seen that a number of people of authority within the school participated in the process. Further, Ms
Eoannidis, who worked in the office and was able to give first hand comment, and Ms Dalton who had experience as a
secretary and she has given her evidence as to her experience, participated in the appraisal.

14 I do not intend to recite all of the comments within the report, but a number of the comments of the appraiser confirm what the
respondent had been saying for some time. Those comments are�

�There was unanimity among school-based data sources that Ms Naso�s performance in this area was unsatisfactory. The
vast majority of individual ratings were �unsatisfactory�.
The preparation and production of the school newsletter forms a major part of Ms Naso�s responsibility. There was
general agreement that there were major problems in her ability to complete this task adequately. Particular concerns
relate to the time taken to complete the relevant word-processing, the lack of checking and editing of the work, formatting
deficiencies.
The external appraiser indicated that in her observation, Ms Naso paid attention to detail and edited the draft newsletter
and rated her performance in this area as competent. School-based data sources are adamant that this attention to accuracy
(both typographic and formatting) does not usually occur - or at least does not occur with appropriate results. That is,
draft newsletters consistently contain notable errors that include typographical and spelling errors as well as formatting
problems. Data sources also indicate that there have been times when submitted information has not been included in the
newsletter.
There is agreement that Ms Naso takes an unrealistic amount of time to complete the newsletter. �
Ms Dalton suggested that the newsletter should take approximately three hours to complete, and certainly never more
than five hours, including general office interruptions. This is certainly considerably less than the current time-frame
allowed for performance of the task. Ms Naso herself indicates that Mondays - Thursdays are allocated to the newsletter
(over ten hours); she suggests that she is not given sufficient time to complete the task. Given her own expressed views
that this time is inadequate, the fact that the newsletter has on more than one occasion been late, and that at other times
has been completed on time with the assistance of other staff, it seems clear that Ms Naso is unable to complete this task
within an adequate time-frame.�

15 I note here that the report refers to an �adequate� time-frame, not merely to the �allotted� time-frame. It is also noted that�
�Where respondents felt competent to respond, ratings of competence in dealing with correspondence with parents ranged
from unsatisfactory to borderline.
�
Of individual responses from school-based data sources, two-thirds of the ratings in this area were �unsatisfactory� and
one-third were �borderline�. The external data source rated Ms Naso as �competent� in those areas where she felt it
possible to make a judgement.
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�
There was common criticism that Ms Naso at times gave the impression that she was vague or unclear or confused when
providing information to parents or visitors, although this apparently was not perceived as such a problem in relation to
the provision of information regarding enrolment procedures and school fees. There was common concern relating to the
lack of accuracy of telephone messages for staff, it was confirmed that information passed on to staff was inaccurate often
enough to be a cause for concern. Similarly, data sources indicate that mail is often distributed in an inaccurate or
apparently haphazard manner.
�
There is general agreement that Ms Naso is competent to use the photocopier for routine tasks, including the copying of
the newsletter. However, she lacks the level of competence that could be appropriately expected of a school secretary. She
is unfamiliar with a range of functions of the photocopier, has considerable difficulty dealing with paper jams and
installing toner cartridges, and can provide no guidance or assistance to staff beyond routine single and duplex copying.
�
It would appear that Ms Naso has had difficulty in adapting to the work practices, style and requirements of the current
Principal. Her own comments, as well as those of the Principal and the Assistant Principal (who has been utilised as an
observer in meetings between Ms Naso and Mr Danaher), suggest that she does not accept the directive or the supervisory
role of the Principal. The Assistant Principal confirms the view of the Principle (sic) that Ms Naso is defensive and
emotional when her job performance is discussed; that she is unwilling to listen to or accept any criticism, and that while
the Principal can be assertive and even blunt, he is accurate and does not engage in personal criticism of Ms Naso.
Ms Naso herself indicates that she believes the current review of her performance is evidence of harassment by the
Principal. This view is not confirmed by any other appraiser.
In the area of technical competence there are major concerns. There is a common view that Ms Naso�s level of technical
competence is unsatisfactory. The most generous appraisal was that her word processing skills were �higher than basic but
lower than intermediate� and that higher skills were needed to perform the Secretary�s role in an adequate manner. This
appraiser also noted that her word processing was slow.
There is a common view that Ms Naso�s mastery of necessary technical competencies - computer programmes, telephone
systems, photocopying - was unsatisfactory. It is also noted that there has been no evidence of improvement in these skills
over time, even with the provision of appropriate professional development opportunities. Training has been provided in
both the telephone and photocopying programs; Ms Naso attended a three-day computer skills course in 1999.
Additionally Ms Naso has been provided with consistent individualised support from the Learning Technology
Coordinator. She is not perceived to be competent in the use of Excel, Publisher and other useful programs. Her
formatting skills are very limited, and she is unfamiliar with many of the �short-cuts� that are basic to much computer
work, even simply in word-processing tasks.
�
Ms Naso herself suggests that her competence has only been called in to question since the appointment of the current
Principal. She infers from this that questions about her performance are motivated by ill-will from the Principal. This
view is not shared by other members of staff.
�
It is apparent that the level of technical competency to adequately fulfil the role of School Secretary has changed
considerably in the period since Ms Naso�s first employment, as have the number and range of school activities and
responsibilities that necessarily impact on the role. It would appear that Ms Naso, despite what may be her best intentions,
is unable to reach appropriate competency levels. Of particular concern to data sources is the negligible reported impact
of previous training and development opportunities afforded to Ms Naso. In fact, data sources involved in providing
technical advice to Ms Naso comment consistently that there is little evidence of retention of information or advice.
It would appear that there is a basic disagreement as to the appropriate time / work relationship. Ms Naso indicates that it
is unrealistic to expect all the duties expected of her to be completed within the hours of her paid employment.
Specifically, she suggests that, given the interruptions from other duties, the time currently taken to complete the
newsletter is very reasonable. This view is not shared by other data sources, including those experienced in school office
work. Ms Naso indicates that she has suggested that she complete extra hours of work to complete the updating of current
family records; it is the view of the Principal that his (sic) task should be able to be completed within the current paid
hours.
�
Another issue that stands out is the question of Ms Naso�s ability to appropriately judge her own performance. It is
notable that Ms Naso ranked her own performance as �highly competent� in all but three areas of the appraisal and as
�competent� in those. This judgement stands in stark contrast to all school-based data sources. Whilst the appraisal of the
external data source was more positive, the appraisal indicated that greater technical proficiency was required to fulfil the
role.
�
Ms Naso�s unwillingness to acknowledge weaknesses in her performance, or to accept criticism, combined with the
apparent lack of effectiveness of previous training and support, would indicate that there is little likelihood of achieving
the level of improved competency required for the role of School Secretary. This would appear to be compounded by her
negative reaction to the Principal.
This report would indicate that Ms Naso has a friendly and helpful nature, and has provided a long-standing commitment
to the school and its values. The appraisal, however, has pointed to serious deficiencies in her ability to perform
competently the duties associated with the role of General School Secretary.�

16 I do note that during this report and in other evidence, it is recorded that the applicant�s approach within the school has been
friendly and helpful. She was certainly recognised as some one with a long-standing commitment to the school and its values
and was dedicated to the school.

17 As I have indicated, Ms Cicarelli�s report confirms the concerns which Mr Danaher had been raising with the applicant over a
significant period of time. Following the issuing of this report, a copy of it was provided to the applicant for her response. She
did respond. There were discussions with her about her response and she was given the opportunity to respond further. Her
response did not resolve the problems of her performance or her attitude to her performance. In the end the decision was made
to bring about the termination and that termination took place forthwith.
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18 There was a meeting between the applicant and her employer on 30 May 2001 at which Mr Danaher provided the applicant
with a letter. At Mr Danaher�s invitation the applicant requested that he read it to her.

19 He commenced reading it and before it was completed, after the applicant had heard the part of the letter which indicated that
her employment was to terminate immediately, she reacted negatively and left the meeting and the school. Formal parts
omitted, the letter to the applicant from Mr Danaher reads�

�I refer to our recent meeting regarding issues concerning your work performance at Our Lady of Mt Carmel School. At
this meeting was your representative Ms Theresa Howe of the ISSOA and Mr Paul Andrew from the Catholic Education
Office.
The purpose of the meeting was to discuss your response to the issues raised by the independent appraisers (sic) report. I
explained that your response to the report did not adequately address a number of issues raised within the appraisal and
that you have continually failed to acknowledge that serious concerns do exist with your work performance.
I conveyed to you that I was of the opinion that a number of work performance issues had been raised with you over a
number of years and that you have failed to reach an acceptable standard of work performance. I believe that you have
been provided with every opportunity to meet a satisfactory level of performance but you have failed to acknowledge the
concerns that exist.
To this end I advised you that your contract of employment was to be reviewed. You were advised that I was of the
opinion that your performance was not of a satisfactory standard but before I made my final decision as to your future
employment you were to be given a final opportunity to provide me with reasons as to why your employment should be
continued at Our Lady of Mt Carmel school.
Your response through the ISSOA was received on 24 May. Your response once again fails to acknowledge the existence
of any work performance issues that have been conveyed to you over a long period of time. Your failure to acknowledge
any of these concerns exhibits to me that the employment relationship has broken down beyond repair. In my mind your
inability to acknowledge these issues of concern provides a very real impediment to address these issues. It is this
impediment, I believe, that has precluded a more favourable outcome to this matter.
Having considered all the information available and receiving the appropriate advice I am of the opinion that your
employment at Our Lady of Mt Carmel must cease due to inefficiencies in your work performance. The termination of
your services will end immediately and your period of notice of two weeks will be paid out to you. To acknowledge the
period of service you have undertaken at the school I will extend this period of notice for a further three weeks providing
a total notice period of five weeks.
Bianca, it is with regret that this course of action has to be taken however I believe that every opportunity has been
afforded to you in seeking a resolution to this matter. On behalf of the school we wish you well in the future.�

20 As to the grounds of alleged unfairness, notwithstanding submissions made on the applicant�s behalf, her own evidence was
that there was no unilateral change to the arrangements of her hours of work; she recognised the school�s needs and agreed to
the change proposed to her. There was notice of at least 10 weeks given to her. She did not protest during that notice period.
She undertook the change without protest and to her great credit, she has given evidence in this Commission that she
recognised the school�s needs and acted accordingly.

21 As to the suggestion that the work required of the applicant was at a higher level than her classification, I note the terms of
Clause 13 of the Independent Schools Administrative and Technical Officers Award 1993 (No. A 15 of 1991) (�the Award�)
as to the description of the Levels 1, 2 and 3. It states�

�(1) �Officer� Level 1.
(a) The officer at this level requires no prior experience or formal qualifications in the performance of

the job and works under direct supervision.
(b) Examples of positions which may appropriately be classified as Level 1�

general clerical assistant, switchboard operator, word processing operator, data entry operator,
laboratory attendant, school secretary and any assistant employed within the terms of Clause 4. -
Scope of this award.

(2) �Officer� Level 2.
(a) The officer at this level performs duties under general supervision, may have acquired some

relevant qualifications and is competent in the performance of tasks associated within Level
1 positions.

(b) Examples of positions which may appropriately be classified as Level 2, in addition to those
prescribed for Level 1, are as follows�
library assistant, laboratory assistant, accounts clerk, word processing operator, data process
operator, secretarial duties, receptionist/switchboard operator and school secretary.

(3) �Officer� Level 3.
(a) The officer at this level works as a competent skilled autonomous officer and has knowledge, skills

and demonstrated capacity to undertake complex tasks. The officer is likely to have
TAFE/TERTIARY or equivalent qualifications.

(b) Examples of positions which may appropriately be classified as Level 3�
Technician employed in the audio visual, computer, media, library or laboratory departments and/or
any other technician employed in the school; secretary; bookkeeper; computer system supervisor;
senior clerk or senior computer operator; accounts officer; records officer and school secretary.�

22 Levels 1, 2 and 3 each provide for a classification of school secretary, there is recognition that within those levels there will be
different degrees of complexity in the requirements of the position; degrees of autonomy of performance of the role;
qualifications expected and other matters that mean that there would be qualitative differences between that position at Level
1 from that at Level 2 and Level 3.

23 There is no evidence that the applicant�s job required the equivalent of a TAFE or tertiary qualification and whilst there was
complexity in the tasks that she was performing in that there were constant interruptions which meant that there were limited
opportunities to work on the newsletter in any block of time, that of itself does not constitute a complex task. On the contrary,
the word processing associated with the preparation of the newsletter would not appear to be a complex task in itself. The
duties set out in the applicant�s duty statement appear to be those which would be required of a person at Levels 1 and 2.
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24 The applicant�s job requirements are below those listed in examples of positions appropriately classified at Level 3 and I
include such positions as computer system supervisor, technicians employed in a range of areas and positions of that nature.

25 In the circumstances then, I am not satisfied that the applicant was unfairly required to perform duties that were not at an
appropriate level.

26 There has also been evidence from Ms Gauci about her classification level and her duties. It would not appear that the duties
required of Ms Gauci and of the applicant were of the same quality and nature. At one stage prior to Mr Danaher�s
employment, the position of school secretary was divided into two particular components. Ms Gauci�s duties involved the
financial records of the school and they would appear to be, under normal circumstances, duties at a higher level than those
contained within the applicant�s duty statement which might be described as basic to intermediate clerical and secretarial
duties.

27 The evidence demonstrates that the applicant, whilst dedicated to the school, and long-serving in her position, has not
recognised the difficulties in her performance or competence. She has alleged that during the process there has been
harassment and victimisation against her. This may have been her perception. However, it would seem that this was a process
in which Mr Danaher was intent upon attempting to resolve the situation. I am not satisfied that he was intent upon causing her
any difficulty but was intent upon improving her performance.

28 I am far from convinced, notwithstanding Ms Ketley�s valiant efforts on the applicant�s part, that there has been any unfairness
to the applicant. On the contrary, there has been a fair, thorough process undertaken over a long period of time. The respondent
has managed the situation well, thoroughly, appropriately and, I believe, compassionately, and with genuine attempts to be
objective. Mr Danaher has bent over backwards to try to resolve the matter and to help the applicant to overcome the shortfalls
in her performance. The applicant may not have appreciated the process but that is my conclusion about Mr Danaher�s
attempts.

29 There is no obligation on and it is not unfair that, the respondent did not reallocate the duties required of the applicant to
someone else, particularly her major duty of the newsletter because of her lack of competence in performing that within a
reasonable time. With the greatest respect to the applicant, if she was unable to perform her job in very reasonable
circumstances and with counselling and training, it is hardly reasonable to expect the employer to restructure its requirements
to suit her needs.

30 As to the suggestion that the applicant may have been competent to perform the duties and to fulfil the requirements of the job
a number of years before but that the requirements have changed, I must say that any secretarial or clerical job in a modern
organisation is done with tools which have changed dramatically in the last 20 years. Most areas of work in industry generally
now require some computer literacy and people performing those tasks need to adapt to the new and changing technology as it
changes. It is one of life�s harsh realities. The inability of an employee to keep up does not mean unfairness to the employee
such as to warrant the Commission�s intervention.

31 As to whether the applicant was dismissed summarily, it is clear that her employment was intended to be terminated
immediately. However, I note the terms of Clause 6 - Contract of Service, of the Award, subclause (4), which allows for pay in
lieu of notice and there is no automatic right to work out the notice. The Award provides this option. The Award distinguishes
between termination on notice including pay in lieu of notice, from summary dismissal for serious misconduct which is dealt
with in subclause (9). It is clear that the applicant was not dismissed for serious misconduct - she was dismissed on account of
her competency to perform the job allocated to her.

32 If there is an aspect of the dismissal being summary, then it is clear that the applicant�s dismissal was not for misconduct and it
was the applicant who decided to leave, even before the meeting discussing her termination had concluded. Because of her
departure, any prospect of discussion about her participating in farewells was not available.

33 As to whether or not the respondent�s decision to terminate was harsh in the circumstances, one needs to examine the options
available. Those options were canvassed. They included offering further training to the applicant. However, it is noted in Ms
Ciccarelli�s report that in the circumstances this was not a reasonable prospect given the applicant�s views about her
competency and the process which had occurred. It is highly unlikely that further training would have resolved the situation.

34 As to providing further counselling, I am satisfied that on the basis that the applicant believed that she was competent and that
there were reasons beyond her control which Mr Danaher described as �excuses and not accepting responsibility for her
failings�, also means that further counselling would have been unproductive.

35 As to the suggestion that the applicant be given more time to undertake the work or that more time be allocated to the office,
the evidence is that the reason why the applicant needed more time was because she was not competent. She was taking too
long to perform the major task, being the newsletter, and that is clear from all of the evidence including Ms Dalton�s view,
other than the applicant�s own evidence. I have already dealt with the suggestion that the respondent might have reallocated the
duties within the respondent�s office and I am not satisfied that that would have been a reasonable requirement on an employer.

36 In all of those circumstances, the applicant�s failure and her refusal to accept that there was a problem meant that there was no
real prospect of resolution. Therefore, the employer was left with no alternative but to bring the employment to an end.

37 In all of the circumstances, I am satisfied that the respondent has been very fair to the applicant and that she has no cause for
complaint. The test in this matter is whether the employer has used the lawful right to terminate, which it has, in an unfair
manner. I am not satisfied in all of the circumstances that this has occurred. Accordingly, the application will be dismissed.

_________

2002 WAIRC 05135
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BIANCA NASO, APPLICANT
v.
THE ROMAN CATHOLIC ARCHBISHOP OF PERTH (INC) AND OUR LADY OF MT CARMEL
SCHOOL BOARD, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 2 APRIL 2002
FILE NO. APPLICATION 1158 OF 2001
CITATION NO. 2002 WAIRC 05135
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard Ms H Ketley (of Counsel) and with her Ms M van der Kwast (of Counsel) on behalf of the applicant and Mr M
Jensen (of Counsel) and with him Ms K Wroughton (of Counsel) on behalf of the respondents, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2001 WAIRC 03789
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED Tuesday, 18 SEPTEMBER 2001
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2001 WAIRC 03789
_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr M. Richardson (as agent) (by way of written submissions)
Respondent Mr M. Ahern (of counsel) (by way of written submissions)
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive matter before the Commission is a claim of unfair dismissal. It is listed for hearing and determination on

2 October 2001. The applicant has requested that the matter be adjourned. The reasons for doing so are essentially that on
20 August 2001 the applicant�s agent wrote to the respondent enclosing a copy of the applicant�s response to the Further and
Better Particulars which had been filed, and requesting the production of documents including any documentation relating to
the alleged faults caused by the applicant�s incompetence in respect of six work locations. The applicant�s agent had,
apparently, previously requested extracts of the �estimates sheets� and a copy the applicant�s final pay statement. These have
not been provided. Further, the respondent�s solicitors have informed the applicant�s agent, and the Commission, that they
expect to have the necessary documentation collated by 24 September 2001.

2 Ordinarily, the provision of documents by 24 September 2001 for the hearing commencing 2 October 2001 would appear to be
a sufficient period of time. However, the applicant�s agent will be out of the country from 20 September 2001 to 29 September
2001. The respondent�s documents will therefore not been seen by the applicant�s agent when the documents are provided.
Effectively, that reduces the time available for the applicant to prepare his case, taking into account those documents, to a
Sunday and a public holiday. In that regard, I am prepared to accept that the foreshadowed absence of the applicant�s agent
from the country from 20 September 2001 to 29 September 2001 is a relevant consideration.

3 I also take into account that the request for the documents was made of the respondent when it received the applicant�s agent�s
letter of 20 August 2001. The respondent however has not dealt with the request with particular promptness. The applicant�s
agent indicates that he followed his letter up by telephoning the offices of the respondent�s solicitors on 29 August 2001 and
30 August 2001 but these calls were not returned until 7 September 2001. For whatever reason, one of the difficulties which
the applicant now faces might not have arisen had the applicant�s agent�s request been attended to more promptly. I merely
state this as an issue of fact without criticism. The Commission has not asked the respondent to explain why the material would
not be available until 24 September 2001. There may or may not be good reason why it is not available until then.

4 Ultimately, where the refusal of an adjournment would result in a serious injustice to one party an adjournment should be
granted unless in turn this would mean a serious injustice to the other party (Myers v. Myers [1969] WAR 19; and see also
Grovenor Pty Ltd v. Buckley (1996) 77 WAIG 303). In this case, I appreciate that not to grant the adjournment would place the
applicant in a position where the time he will have available to him to digest the respondent�s documents, and prepare the
balance of his case accordingly, is quite restrictive. Further, I am not of the view that his difficulty has arisen because he has
left his request for documents to the last minute. I am of the view that not to grant the adjournment may lead to a serious
injustice to the applicant.

5 For the respondent, I have noted the advice in the respondent�s solicitor�s letter that the respondent wishes to have the matter
disposed of. However, I am not of the view that the granting of an adjournment would cause a serious injustice to the
respondent.

6 I also take into account the length of the adjournment if the application is granted. While ultimately, the issue for the
Commission is whether justice is served by the adjournment, and that does not depend upon issues of case management, I do
take into account the possible dates that this matter may be re-listed.

7 In balancing all of the issues, and not without some hesitation, I believe that the applicant has made out grounds for granting an
adjournment. The matter is therefore adjourned, the hearing date of 2 October 2001 is vacated. The Commission proposed to
list this matter for Thursday, 18 October 2001. Notices of Hearing will be forwarded to the parties in due course.

8 Finally, I feel bound to pass an observation on the applicant�s agent�s comment that �the onus is on the respondent to show that
it was justified in dismissing the employee ��. That is not the case. The onus is on the applicant to show that the legal right of
the respondent to dismiss him has been exercised so harshly or oppressively towards him as to amount to an abuse of that right.
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Where an allegation of misconduct is raised as a defence to the claim of unfair dismissal then the respondent has an evidentiary
onus to establish that fact. On the Commission�s understanding, no allegation of misconduct arises in this case.

9 A formal Order granting the adjournment will issue if either party requests it.

_________

2001 WAIRC 04146
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 12 NOVEMBER 2001
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2001 WAIRC 04146
_________________________________________________________________________________________________________

Result Application for leave to amend the Notice of Application dismissed.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision � Interlocutory Matters
1 On 24 October 2001 the applicant, Mr O�Brien, lodged a Notice of Application in this matter for an order for further and better

particulars. On 1 November 2001 Mr O�Brien lodged an application to amend the substantive Notice of Application in this
matter. The substantive issue before the Commission is listed for hearing and determination on 15 November 2001 and
accordingly the Commission listed these two interlocutory applications at short notice and out of hours in order to deal with
them.

2 When the matter came before the Commission in Chambers on 8 November 2001 Mr Richardson, who appeared on behalf of
Mr O�Brien, did not press for the order regarding further and better particulars. Accordingly, that application is hereby
dismissed.

3 The Commission does however request each party to provide to the other within 24 hours of the commencement of the
substantive hearing in this matter copies of any documents upon which they intend to rely of which the opposing party does not
have a copy.

4 I deal now with the application to amend the Notice of Application. The Commission regards Mr O�Brien as seeking leave to
do so. The application is made against the background that the substantive application before the Commission is a claim of
harsh, oppressive or unfair dismissal and was made on 7 May 2001. The hearing has already been adjourned once for other
interlocutory matters and the parties have been aware since at least 3 October 2001 that the substantive matter is listed for
hearing and determination on 15 November 2001. For Mr O�Brien to now seek leave to amend his claim at such late notice in
these circumstances is indeed an application made �extraordinarily late� as observed by Mr Watters, who appears for the
respondent. The amendments proposed are opposed by the respondent.

5 The amendments proposed by Mr O�Brien and the Commission�s decision in relation to each of those now follows.
Contractual benefit claim: reasonable notice

6 Mr O�Brien seeks to amend his Notice of Application by introducing a new claim. That is a claim that he has been denied a
benefit to which he is entitled under his contract of service. The claim Mr O�Brien seeks to make is that it was term of his
contract of service that he would be entitled to reasonable notice of 26 weeks.

7 There has been no suggestion prior to this that Mr O�Brien considered that he has been denied reasonable notice. The claim of
26 weeks� wages by way of denied contractual benefit is a substantial issue and I find it significant that this issue has not been
raised prior to this by Mr O�Brien. It should, in the ordinary course of events, be the case that the issues and the parties�
respective positions on those issues should be known after a conference in the Commission. In this case, the conference was
held on 16 July 2001 without the issue being raised. Claims may be raised afterwards of course but in this case there does not
appear to be any reason to explain why this issue has only now, been raised in close proximity to the commencement of the
hearing.

8 An amendment to the application should be permitted if it is necessary to allow the true issues in controversy to be resolved
and if it will not result in injustice to the other party which is not capable of being compensated by an award of costs (compare
in the marriage of N & ML Johnson (1997) 22 Fam LR 141 para 105 citing Qld v JL Holdings (1997) 141 ALR at 357,8).
However, I am far from convinced that the amendment now sought to be made raises a �true issue in controversy� between the
parties. There has been no suggestion until now that Mr O�Brien considered he was entitled to a notice period of 26 weeks.
Mr Richardson was frank enough to concede that the claim really being made would lie somewhere between �two weeks and
26 weeks� but that does not reveal that the period of notice has been of itself an issue.

9 Further, the Commission understands that Mr O�Brien, who had been employed for six weeks before his dismissal, was paid
two weeks� wages after he was terminated and that this is likely to be categorised by the employer as being payment in lieu of
notice. On the information before the Commission Mr O�Brien does not say that the circumstances found applicable in Blakely
v Vanpress (1989) 5 SR(WA) 133 are equally applicable to him. In that case, Mr Blakely had been employed for 7 weeks
before his dismissal but it was a term of his contract that he be employed for a minimum period of 12 months in circumstances
where he left his previous employment of 15 years and moved with his family from Adelaide to Perth. No other authority was
cited to support the amendment sought.

10 I refuse leave to amend the claim. In my view, the amendment being sought does not represent a true issue between the parties.
Rather, it appears to be something of an afterthought on the part of Mr O�Brien and I consider that the claim stands little
chance of success and it should not occupy the parties�, and the Commission�s, time further.
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Claim regarding benefits due arising from an award
11 Mr O�Brien now wishes to assert that his employment was governed by the terms of The Draftmen�s Traces�, Planners� and

Technical Officers� Award 1979 No. R 11 of 1979. He further wishes to claim that he has not been paid in accordance with that
award and to seek an order pursuant to s.23A(1)(a) of the Industrial Relations Act 1979 for the entitlements which he says are
due to him by virtue of the award.

12 However, in paragraph 18 of his substantive Notice of Application, Mr O�Brien indicates that he did not believe his
employment was covered by any award. For this issue to be raised now suggests that this too is something of an afterthought
rather than a true issue between the parties.

13 Further, there is an issue here of jurisdiction. Mr Richardson, properly, has drawn attention to the decision of Kenner C in
Chapman v. JL and MN Rossiter t/a Artmine Painting Services (1998) 78 WAIG 4900. In that decision Kenner C held that
s.23A(1)(a) did not give the Commission the power to make an order for the payment of an amount to which the employee was
entitled under an award of this Commission. Mr Richardson presents submission urging me to find contrary to the view of
Kenner C.

14 I have considered the matters to which Mr Richardson has referred me. However, far from seeking to distinguish the decision
of Kenner C, I am in agreement with it. The powers of the Commission under s.23A are subject to the jurisdiction given to the
Commission pursuant to s.23. By that jurisdiction, but �subject to this Act�, the Commission has cognizance of and authority
to enquire into and deal with any industrial matter. A employee�s entitlement under an award is an industrial matter but by
virtue of s.83 of the Act, an Industrial Magistrate is given the exclusive jurisdiction to deal with the enforcement of an award. I
am far from convinced that the words �order the payment to the claimant of any amount to which the claimant is entitled� in
s.23A(1)(a) are to be read so as to give the Commission the jurisdiction and power to enforce an award if an employee refers a
claim of unfair dismissal to the Commission.

15 It is true, as Mr Richardson has noted, that Kennedy J recognised the question of s.23A(1)(a) does arise (City of Geraldton v.
Cooling (2000) 80 WAIG 5341 at [18]). However, a Full Bench of this Commission in WA Aboriginal Media Association v.
Hoffman (2000) 80 WAIG 4329 at [69] held that the word �entitled� in s.23A(1)(a) does not confer jurisdiction on the
Commission to order payment of amounts due to an employee under a Federal award. In large part, the Full Bench reached this
decision on the basis that the enforcement of a Federal award is specifically provided for in the relevant statute. In my view
also, the enforcement of a State award is a matter specifically provided for in the relevant statute and that statute confers
exclusive jurisdiction to do so upon an Industrial Magistrate. In my view the decision of the Full Bench is applicable to the
issue raised here and I should apply it.

16 For the above reasons, leave to amend the claim in this regard is refused.
Claim for compensation for loss

17 The substantive application seeks compensation for �three months lost earnings, costs involved in closing and re-opening
business�. Paragraphs 17 to 21 inclusive of the proposed amendment seek to particularise the claimed compensation by
indicating that the loss caused by the dismissal is significantly more that the statutory cap of six months� remuneration. In my
view, paragraphs 17 to 21 seek to do little more than particularise the compensation already being sought. To the extent that
the claim for compensation is extended from three months to the six month statutory ceiling I do not believe this causes
sufficient prejudice to the respondent for it to be rejected. In granting leave to amend the claim in this regard, I do not pass any
comment as to the merit of the compensation now sought.
Claim for compensation for injury caused by the dismissal

18 Paragraphs 22 to 24 inclusive seek to claim compensation for injury. There is no doubt that s.23A gives the Commission the
power to award compensation for injury arising from the dismissal. Nevertheless, it is significant that no suggestion of injury
arising from the dismissal has been referred to in the Notice of Application in the substantive matter lodged in the Commission
on 7 May 2001 nor in any other proceedings until now prior to the hearing of the matter on 15 November 2001.

19 I recognise, as Mr Watters foreshadows, that for Mr O�Brien to seek to establish injury arising from the dismissal, and to
establish that compensation should be ordered for it, may, in fairness, and depending upon the evidence to be brought in
support of the claim, of itself require time to be given for the respondent to consider its position and perhaps to request that Mr
O�Brien attend a medical practitioner of the respondent�s choice.

20 In my view to seek to amend the Notice of Application in this manner raises the same issues as did Mr O�Brien�s wish to
amend his application to claim a denied contractual benefit. For similar reasons, I am not satisfied that the amendment being
sought represents a true issue between the parties and leave will not be granted. Any claim for compensation arising from the
dismissal is limited to the matters set out in the original Notice of Application as that has been amended by paragraphs 17 to
21 inclusive of the proposed amendment.

21 In all other respects the application for leave to amend the Notice of Application is dismissed. Any order to issue will, upon
request, be incorporated into the order to issue which determines the substantive application.

_________

2002 WAIRC 04811
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 18 FEBRUARY 2002
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2002 WAIRC 04811
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
1 Mr O�Brien claims that his dismissal on 9 April 2001 was harsh, oppressive or unfair. He was employed by the respondent for

six weeks from 26 February 2001 until the date of his dismissal. He was employed as an estimator for the respondent. He states
that he was not given reasons for his dismissal. He does not seek reinstatement. In his original claim lodged in the Commission
he sought compensation of three months� lost earnings and the costs involved in the closing and re-opening of his own private
business.

2 The respondent admits that it employed Mr O�Brien. It states that one of the conditions of employment was a probationary
period of three months. The respondent believes that it was clear that during that period Mr O�Brien was not capable of
performing the basic duties of estimating and site measurements. On 9 April 2001 he was advised that he was considered
unsuitable for the estimator�s position and when he asked why, full reasons were explained to him. The respondent offered him
an alternative position within the company as the workshop foreman or manager. This was rejected by Mr O�Brien point blank,
Mr O�Brien became aggressive and emotional and yelled abuse until he left the premises. Mr O�Brien later attended a meeting
with the directors of the respondent and discussed the possibility of assuming another position within the group�s sales
division. This was never finalised.

3 In reply, Mr O�Brien strongly denies that he was employed for a probationary period. Mr O�Brien gave his evidence-in-chief
by way of a witness statement which became exhibit A2. He notes that the actual words and language used in the statement are
not always his own words but rather the words and language of his agent who prepared it. He nevertheless confirms that the
statement is truthful and accurate to the best of his memory. His evidence, as I find it to be relevant to the issues to be decided
in this matter, is that he had completed an apprenticeship as an Engineering Tradesperson (Fabrication) in February 1996. In
the period prior to his employment with the respondent, he ran his own business called Quality Design Steel. It is this business
which he has re-established after his dismissal.

4 His evidence is that some time in January 2001 he received a visit from Mr Carl Cicanese who he understood to be the
manager of the respondent. Mr Cicanese stated that he had been told Mr O�Brien was looking for a job. Mr O�Brien stated that
he was not. Mr Cicanese stated that the respondent was looking for somebody to help because they were busy and needed
someone in the office to share the workload. A major part of the job would be helping Mr Cicanese with the estimating;
helping Mario Galipo on site; talking to clients and measuring up jobs ready to quote. The work also involved going on site
and measuring up jobs they already had ready to be drawn up for fabrication. It would also involve quoting from drawings sent
in by builders and contractors. Mr O�Brien informed him that his business was involved with small jobs and was mainly
balustrading, gates and staircases. He told him that he did the estimating and quoting of jobs, ordering the steel and the
fabrication and installation. In response to a question, Mr O�Brien stated that he had not done any structural work. He informed
Mr Cicanese that he was not able to use a computer at all but that he would be happy to take a computer course at TAFE to
gain the necessary computer skills. He states Mr Cicanese stated that that would not be a problem and that the programmes
they used were not difficult to use.

5 Mr O�Brien states that a couple of days later he visited the respondent�s premises and spoke with Mr Cicanese and Mr Galipo.
Mr Cicanese in turn visited Mr O�Brien�s workshop. At that meeting, Mr O�Brien and Mr Cicanese agreed that Mr O�Brien
would be paid $40,000 per annum plus �normal entitlements�. They agreed on Tuesday, 6 March 2001 as being the starting
date. In a subsequent telephone call this was changed so that Mr O�Brien would commence on Monday, 26 February 2001.

6 He states that on 26 February 2001 he was informed that his hours would be 7:00am to 4:00pm Monday to Friday and that he
worked every Monday to Friday over the next six weeks other than for the public holiday on 5 March 2001. Mr O�Brien�s
evidence is that on one day he was sick and went home early but otherwise he never went home before 4:00 o�clock and on
many occasions worked past 4:00pm. Mr Cicanese showed him the way in which the respondent estimated and the procedures
that were to be followed. Mr O�Brien�s evidence is that the method of estimating a particular job was basically similar to the
way he had estimated jobs in his own business. In the six weeks that he worked at the respondent he completed approximately
40 estimate sheets which summarise the various components of the job being estimated. He also did part of the estimation on
two jobs.

7 Mr O�Brien�s evidence is that in the first three weeks of his employment a number of his estimates were changed because in
each case he had not allowed enough hours for fabrication or installation. All of his estimates and quotes were checked by Mr
Cicanese in his presence. He understood Mr Cicanese�s attitude to be positive towards him and he did not have any feeling that
he was dissatisfied with his work. Indeed, Mr O�Brien states that Mr Cicanese regularly approved of and complimented him
upon his work. He states that he had difficulties with four of the jobs that he was given during the course of his employment,
the Palmyra Pizza Hut, Bunning�s Midland Warehouse, a structural job in Carnarvon and a fourth job, the details of which he
cannot recall but it concerned the fabrication and installation of balcony handrails with glass panel insets. In the case of the
Palmyra Pizza Hut, this was a structural job and Mr O�Brien had no experience in estimating structural work. The Bunning�s
Midland Warehouse job was a stud wall framing job and he had no experience of stud wall work. The third job was to check
the estimate prepared by a contract estimator of a large structural job and this also was beyond his experience. The fourth job
involved Mr O�Brien for one and a half hours until he was told to leave that job and go to Bicton to measure up a gate.
Mr O�Brien�s evidence is that the major part of the respondent�s business was balustrading, staircases, handrails and gates all
of which is well within Mr O�Brien�s knowledge and competence.

8 Mr O�Brien states that as soon as he arrived at the office on 9 April 2001 Mr Cicanese stated �We have got to let you go, mate
��. Mr O�Brien states that he was shocked and the discussion between him and Mr Cicanese involved Mr O�Brien swearing
and being considerably agitated. He asked why he was being dismissed but all that was said to him was that he was unsuitable.
Mr Cicanese offered him a position in the workshop on the tools �just to help you out� but Mr O�Brien emphatically rejected
the suggestion stating that he was better than those who worked in the workshop and that was why he had had his own
business. After some further, acrimonious, discussion Mr O�Brien left the respondent�s premises. Mr O�Brien states that he
was not given a final pay statement other than one showing he was paid for two weeks from the date of his dismissal. He has
not received any payment for accrued annual leave up to the time of his dismissal. Further, he did not receive $30 for petrol
money which had been agreed to be paid to him. Mr O�Brien states that he was never warned his performance was
unsatisfactory or that he was in danger of being dismissed for incompetence or unsatisfactory performance. He had never been
told he was employed on the basis of a probationary period and he has not represented himself as having skills or abilities that
he does not possess. He felt humiliated and upset because he considers himself a good tradesman and worker, honest and
reliable.

9 In cross-examination, Mr O�Brien maintained that he had not been employed pursuant to a three-month probationary period.
He stated that he had owned his own business since October 1997. He acknowledged, however, that the salary would be
reviewed at some time but not in a three-month period. He admitted that Mr Cicanese was a good and caring boss. He denied
that he had ever said he was competent on a computer.
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10 Mr O�Brien also called evidence from Mr Pearce who is a consultant with a financial accounting background who, together
with his partner, has prepared financial projections for this financial year from information provided by Mr O�Brien and from
experience of his past activity prior to his closing the business down in March 2001. Mr Pearce is also Mr O�Brien�s uncle.

11 The respondent called evidence, firstly, from Mr Cicanese. He is the manager of the respondent and had been so for 14 months.
He described the respondent as a steel fabrication business. He approached Mr O�Brien for employment because the
respondent was expanding. Mr O�Brien told him that he was capable of estimating, site measuring, giving quotes and reading
drawings. Mr Cicanese was emphatic that that at that first meeting he said directly to Mr O�Brien that there would be a three-
month probationary period. Mr Cicanese states that the salary of $40,000 per annum was agreed at a discussion held a few days
later. In Mr Cicanese�s evidence, Mr Cicanese stated that the $40,000 would be looked at after three months �to see how we
are going�. That depended on the progress of the company and how Mr O�Brien performed. Mr O�Brien rang back a few days
later and accepted the offer. Mr Cicanese tendered in evidence his diary containing an entry for 26 February 2001 recording
Mr O�Brien�s commencement of employment �as agreed, three-month trial�.

12 Mr Cicanese states that when Mr O�Brien commenced employment he stated to Mr O�Brien that at any stage during the three
months if the respondent was not happy, or Mr O�Brien was not happy, �we could end the relationship� and that Mr O�Brien
accepted that.

13 In Mr Cicanese�s evidence Mr O�Brien was �struggling� as an estimator. For example, his estimate for the Inglewood Soccer
Club required modifications and therefore additional costs. It became a major drama because of the handrails which had to be
modified. The Castlereagh School job was incomplete. A stainless steel handrail had to be replaced in the swimming pool
because the handrail ordered by Mr O�Brien had not been marine grade stainless steel and had already started to have surface
rust. The Palmyra Pizza Hut tender was typical in that it was quite unorganised. The Bunning�s Midland Warehouse quotation
had the wrong site measurements and had to be modified. In the Bateman Road job, the measurements taken by Mr O�Brien
had wrong corners which had to be re-fabricated with delay and additional cost.

14 Mr Cicanese states that he did have conversations with Mr O�Brien regarding these matters. He was unable to recall specific
conversations but he basically told Mr O�Brien what was wrong and what was right. Mr Cicanese states that he did so in a
constructive, advisory, manner. He assumed Mr O�Brien took this in. In Mr Cicanese�s evidence this would have happened
more than 10 times in the six weeks. He did make entries in his diary for the major discussions and these were tendered in
evidence.

15 On 9 April 2001 a meeting occurred with Mr Galipo present and they had decided that Mr O�Brien was just not suited to the
job. He was told this and was offered another role. However, Mr O�Brien became aggressive and unreasonable. They offered
Mr O�Brien the position of workshop foreman and he refused it. The respondent paid Mr O�Brien two weeks� salary being,
according to Mr Cicanese, one week�s wages and one week�s annual leave, although Mr Cicanese was not really sure if it was
in fact payment in lieu of notice: he just thought two weeks� wages was �the right thing�.

16 In cross-examination Mr Cicanese stated that at the time of employment Mr O�Brien did say that he had not done structural
steel work. Mr O�Brien told him that he had basic computer skills. He denied that he said to Mr O�Brien �we have got to let
you go, mate� but rather said words to the effect that �we feel that you are not suited to the estimator�s position� and started to
go through the reasons however Mr O�Brien kept asking: �why?�. Mr O�Brien became emotional about it. Mr Cicanese said
that he wanted Mr O�Brien in a different role but Mr O�Brien refused. Mr Cicanese described the role as workshop foreman or
manager, to basically look after the workshop. At the end of the discussion Mr Cicanese stated �I will sort your pay out�. His
evidence is that it was a week �in good faith� and one week to cover any holidays, which Mr Cicanese thought Mr O�Brien
probably was not due but it was to �do the right thing�.

17 The respondent also called evidence from Mr Galipo who is a director of the respondent. He is in charge of the workshop. He
was present with Mr Cicanese when Mr O�Brien first attended at the respondent for a discussion. Mr Galipo stated that wages
were discussed, although he could not recall the sum, but he is clear that Mr O�Brien was offered employment on a three-
month trial basis. When Mr O�Brien commenced on 26 February 2001, Mr Galipo was present and heard Mr O�Brien and Mr
Cicanese agreeing wages, although he could not remember the sum, and agreeing that there was a three-month trial. He was
critical of Mr O�Brien�s involvement in the Bunning�s Warehouse job in Midland. Mr Galipo stated that Mr O�Brien did not
understand how to measure up in between internal beams and as a result some of the frames did not fit. It caused delay and
extra expense. Further, the handrail job in Bateman Road was a problem in that some of the angles did not match up because it
was not measured properly. He cannot recall whether Mr O�Brien returned to the job by himself for the re-measure or whether
Mr O�Brien changed the measurements which had been done.

18 He was also present at Mr O�Brien�s dismissal. Mr O�Brien appeared upset when Mr Galipo joined him and Mr Cicanese. Mr
Galipo told Mr O�Brien that he was not being put off but rather the respondent had another position for him as foreman in the
workshop. However, Mr O�Brien was upset about that and he did not agree to take that job.

19 Under cross-examination Mr Galipo was firm that at the meeting he attended with Mr O�Brien Mr Cicanese had stated that Mr
O�Brien was on a three-month probationary period and also that Mr O�Brien agreed with that. He spoke of his knowledge of
the Bunning�s Warehouse job and the Inglewood Soccer Club job.

Conclusions
20 The two main issues in contention in this matter relate to whether it was a term of Mr O�Brien�s contract of employment that

he would be on probation for three months and whether Mr O�Brien was capable or not of performing the basic duties of
estimating and site measurements as the respondent alleges. It is convenient to deal first with the conflict in the evidence
regarding Mr O�Brien�s performance of the duties given to him. If he was not capable of performing the basic duties, as
alleged, then his dismissal will not be unfair whether or not he was on probation. The issue of whether or not Mr O�Brien was
on probation therefore only becomes relevant if Mr O�Brien can show that he was capable of performing the duties given to
him.
Inglewood Soccer Club

21 Mr Cicanese�s evidence is that Mr O�Brien went to that job to measure it up. He returned to the workshop and drew up the job
(transcript page 36). However, it did not fit on the pre-fit and the respondent had to modify the staircases. The respondent had
to modify each handrail which was basically just about the whole staircase job. It took two weeks to rectify it and it was Mr
O�Brien�s fault.

22 Mr Galipo�s evidence is that although Mr O�Brien had advised that all of the preparatory work had not been finished and the
measurements should not be taken until it had been finished, his evidence is that the respondent nevertheless still had the
angles of the stairs and the rails could still be fabricated (evidence given under cross-examination, page 97).
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23 Mr O�Brien�s evidence is that he was aware that the installation had to be re-done. He states that he informed Mr Galipo that
the concrete work was not properly finished and the steel columns had not been installed and that accordingly it was not
sensible to use the site measurements taken. Mr Galipo responded that the measurements he had taken would do.

24 On the evidence, the only conclusion open to the Commission is that the fault arose from Mr O�Brien�s measurements. Mr
Cicanese�s evidence that Mr O�Brien measured the job was not broken down in cross-examination. Further, although Mr
O�Brien states that the concrete work was not properly finished and the steel columns had not been installed, Mr Galipo�s
evidence that the angles, nevertheless, would not change was not broken down.
Bunning�s Midland Warehouse

25 Mr O�Brien�s evidence is that he was instructed by Mr Galipo to allow 30 mm in all directions for the openings in the stud
work and that he complied with that instruction. Mr O�Brien�s evidence is that he did not understand there to have been a
problem with the window openings that affected that job. Rather, there were problems due to the frames not being
manufactured to the design size and that some of the frames did not have the proper corner studs. He has attached to his
statement a copy of a facsimile from a Kerry Nicholson to support that understanding.

26 Mr Cicanese�s evidence is that the stud wall frames were wrong and had to be modified. Mr Cicanese was shown the facsimile
from Brown & Joy which was attached to the respondent�s Further and Better Particulars. Mr Cicanese�s evidence is that the
stud frames were too short. Mr Galipo�s evidence is that the problem was the measuring of the whole job. It was Mr O�Brien
who had conducted the measuring. In Mr Galipo�s view Mr O�Brien did not understand how to measure up internal beams and
in between the beams. Therefore some of the frames did not fit. In cross-examination Mr Galipo also stated that the windows
were the wrong size and that he had requested Mr O�Brien to put a 10 mm gap all the way around the openings. However, Mr
O�Brien put a 30 mm gap.

27 The facsimile from Kerry Nicholson at Brown & Joy referred to appears to be a confirmation to the respondent of the 30 mm
gap. Further, the facsimile from the same person attached to Mr O�Brien�s evidence appears to indicate that the problem was
not with the windows at all. These two documents directly contradict Mr Galipo�s evidence and accordingly I place less weight
upon it.

28 Further, this job involved stud wall framing, and Mr Cicanese admits that when the respondent employed Mr O�Brien they
were aware that he did not have any stud wall framing experience. That is a reason not to be too critical of Mr O�Brien. It is
not, however, a reason to excuse Mr O�Brien totally. There is no suggestion that Mr O�Brien refused to do the work or that he
requested assistance with this job due to his inexperience. Rather, he was sent there to do the job and he did it. The evidence of
Mr Cicanese establishes that there was a problem with the frames being too short, and this appears to be confirmed in the
facsimile attached to Mr O�Brien�s evidence. It appears to have resulted from an error on Mr O�Brien�s part even though some
allowance is to be made for his inexperience in stud wall framing.
Castlereagh School

29 Mr O�Brien�s evidence is that he does not see how this job could possibly have been under-quoted as it was such a simple job.
In any event, every quote prepared by him was checked and approved by either Mr Cicanese or Mr Galipo. Rather, Mr O�Brien
believes that the problems with that job were that three tiles were cracked or broken during the reinstallation of the modified
handrail and had to be replaced, some of the welds were not up to scratch and the handrail had to be removed and electroplated
after the welds started to corrode. He states that there was no allowance in the quote for electroplating, that he does not know
anything about electroplating of stainless steel and that Mr Cicanese opted against electroplating the handrail.

30 Mr Cicanese�s evidence is that the respondent had to remove the handrails which had been put in, modify the handrail by re-
drilling holes and then have the handrails electroplated because it was in a pool environment and the stainless steel should have
been marine grade and was not. He does not recall speaking to Mr O�Brien about whether the handrail should or should not be
electroplated. However, Mr Cicanese was unable to remember details regarding how the job was allegedly �under-quoted�.

31 On the evidence, there does not appear to have been a shortage of material. Rather, there is evidence that the stainless steel
handrails in the pool needed to be removed and electroplated. On balance, however, I tend to accept Mr O�Brien�s evidence
that he was told by Mr Cicanese that the handrails should not be electroplated. In this regard, I found Mr Cicanese�s evidence
that he cannot remember discussing whether or not the handrail should be electroplated unconvincing. I do not find that the
error is directly attributable to Mr O�Brien.
Bateman Road, Mount Pleasant

32 Mr O�Brien�s evidence is that he was unaware of any problem with the Bateman Road job in Mount Pleasant whilst he was
employed.

33 Mr Cicanese�s evidence is that the corners had to be re-fabricated. Under cross-examination, Mr Cicanese explained it was the
corners of the handrail that were incorrect. This evidence was supported by Mr Galipo, although he was not sure what it was
that had caused the error. Both he and Mr O�Brien had visited the site on the first day and Mr O�Brien had returned on a
second time. Mr Galipo did not discuss the problems with Mr O�Brien. Rather, he spoke to Mr Cicanese.

34 On balance I am satisfied that the error can be attributed to Mr O�Brien�s measurements. The evidence from Mr Cicanese is to
that effect and I accept it. Although Mr Galipo is not sure what caused the error, it was not suggested that it was Mr Galipo�s
error.
Palmyra Pizza Hut

35 Mr Cicanese�s evidence on this was quite general. He said that the tender document from Mr O�Brien was relatively hard to
follow and it was unorganised. A copy of the handwritten document was attached to the Notice of Answer and Counter
Proposal and referred to in the course of the hearing. In cross-examination, he admitted that he could not remember the job in
detail. As Mr Richardson confirmed, the sheet of paper does not appear to be an estimate sheet, but rather a basic working
sheet and I am unable to say, from the evidence, what error Mr O�Brien made in this job.
Other Matters

36 I have not found Mr Cicanese�s evidence established in sufficient detail that there were enquiries and tenders from clients often
misplaced or that tenders were not submitted within a specified tender period as was alleged by the respondent. Further, there
is nothing in Mr Cicanese�s evidence which could allow a conclusion that Mr O�Brien was unable to communicate in a
business like manner with the respondent�s clients. Although it was alleged that quotes, faxes, letters and correspondence
written by Mr O�Brien had to be checked and corrected on a daily basis, this was not made out on the evidence before the
Commission. Likewise, the allegations that various materials for jobs were not ordered when they were requested to be ordered
and this resulted in delays to jobs and disruption to workshop flow is not made out.

37 Mr Cicanese stated that in the 6 weeks he had discussions with Mr O�Brien more than 10 times about his work as an estimator.
In Mr Cicanese�s view, he gave Mr O�Brien an indication of what he was doing, how he should be doing it, what he was doing
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wrong, what he was doing right and what the respondent expected. It was constructive criticism. I accept that he did. I do not
refer to Mr Cicanese�s diary in order to reach this conclusion. Rather, I reach that conclusion because his evidence is consistent
with that of Mr O�Brien himself when he stated that Mr Cicanese was a good and caring boss who gave him constructive
criticism, or perhaps advice, during that 6 week period. Mr Cicanese maintained that he clearly told Mr O�Brien he was
dissatisfied with his performance and I think on balance it is likely that he did so as part of the constructive criticism or advice.

38 In summary therefore, I find on the evidence that during Mr O�Brien�s six weeks of employment he caused the respondent to
incur time and cost in the Inglewood Soccer Club estimate, the Bunnings Warehouse estimate and the Bateman Road Mount
Pleasant estimate. I am satisfied that Mr O�Brien made other errors, the details of which were not provided, but which were
sufficient to have caused Mr Cicanese to have discussions with Mr O�Brien more than 10 times about his work.
Was Mr O�Brien on Probation?

39 I am far from convinced that it was a term of Mr O�Brien�s employment that he would be employed for a three-month
probationary period. I was not persuaded by Mr Cicanese�s evidence nor by Mr Galipo�s evidence. In the case of Mr Cicanese,
I have little doubt that it was his intention that there be a trial period but I am not persuaded that a probationary period was
agreed in the terms that he states. Although he has made an entry to that effect in his diary, I have not found that helpful. If I
accept the validity of the entry it merely goes to establish Mr Cicanese�s view of the position and does not establish it was an
agreed term. In any event, Mr Cicanese has given evidence from his memory regarding a three-month probationary period in
which case I think his diary entry carries little weight. In the case of Mr Galipo, I found his evidence of the details of the
discussions between Mr Cicanese and Mr O�Brien to be general other than for his specific recollection that the three-month
trial period was proposed by Mr Cicanese and agreed by Mr O�Brien. I have found it somewhat curious that Mr Galipo�s
recollection is firm on the one matter that is in contention regarding a term of employment and I have attached less weight to
his evidence for that reason.

40 Equally, I am far from convinced that Mr O�Brien specifically agreed to a three-month probationary period. However, he did
agree to a review. It is clear from his own evidence that he was aware his salary would be reviewed at a future point and that
there was a possibility of him receiving a motor vehicle and a mobile telephone from a review. It stands to reason that the
review would include a review of Mr O�Brien�s performance. Therefore, I find that while there was no specific agreement in
the terms of a three-month probationary period, I find that it was a term of Mr O�Brien�s contract of employment that he would
commence employment and be subject to a review at a later stage.

41 I therefore find that Mr O�Brien�s employment was subject to a period of review. It is not uncommon for the first few months
of employment to be a period of assessment by either party of the other even in the absence of a formal period of probation.
While Mr O�Brien�s evidence is that he would not have accepted the employment if it had been subject to a period of probation
he nevertheless accepted the employment on the basis that there would be a review. In one sense, they amount to the same
thing: a review will include at least an assessment by the respondent of the period of Mr O�Brien�s employment. Further, even
though Mr O�Brien suggests that he would not have accepted the offer of employment, which meant closing down his own
business, if he did not have long term prospects of employment, there is no suggestion by him that he sought a term to be
included in his contract of employment that he would be guaranteed a minimum period of employment or that he would be
entitled to a minimum period of notice as a term of his employment in the event that the review was not favourable to him.

42 Ultimately, therefore, I find that it was a term of Mr O�Brien�s contract of employment that it would be subject to review. Mr
O�Brien does not agree that the review would be after 3 months� employment. He does not suggest a period of time was agreed
only that it was to be �later down the track�. I note that if no time was agreed then the review could occur at any time after his
employment commenced, including a time 6 weeks into his employment.
The claim of unfair dismissal

43 It is an issue between the parties whether Mr O�Brien was dismissed at all. It is the evidence of Mr Cicanese and Mr Galipo
that they had not intended to dismiss Mr O�Brien. Rather, it was their intention to offer him alternate employment as the
foreman in charge of the workshop. That was the offer which they made. Mr O�Brien concedes only that an offer was made to
him to take a position in the workshop.

44 The issue is resolved in this manner. Mr O�Brien was employed as an estimator. If it was part of the duties of an estimator to
also perform work in the workshop, whether on the tools or as the workshop foreman or manager, then the respondent could
give Mr O�Brien that work without the respondent being in breach of its contract of employment with him as an estimator. On
the evidence, it cannot be said that such work was part of the duties of an estimator. It naturally follows that the position in the
workshop offered to Mr O�Brien (whatever it was called) was an entirely different position from that of an estimator. It further
follows that for the respondent to offer Mr O�Brien a position in the workshop necessarily included the understanding that he
was to cease his employment as an estimator. Indeed, that is really implied in Mr Cicanese�s evidence when he stated that he
believed Mr O�Brien was unsuitable for the position of estimator.

45 Accordingly, the respondent had decided Mr O�Brien would no longer be employed as estimator. In other words, he would be
dismissed from that position and offered a position in the workshop. I have little hesitation in reaching the conclusion on that
evidence that Mr O�Brien was indeed dismissed as an estimator and it is that dismissal which he brings to the Commission
claiming unfairness (and see the facts in Robowash v Hart (1998) 78 WAIG 2323 at 2328).

46 Further, as was submitted on Mr O�Brien�s behalf, there is little other rational reason why the respondent paid him two further
weeks� salary and superannuation after he left. If, on the respondent�s own argument, Mr O�Brien had refused to work as
workshop foreman and left, then there would be no reason for it to have done so. The only rational explanation is that the
respondent dismissed Mr O�Brien and knew it was doing so.
The Claim of Unfairness

47 The respondent suggests that Mr O�Brien was incompetent and that incompetence can justify summary dismissal. However,
the evidence does not establish that Mr O�Brien was incompetent. On the evidence the respondent has produced here, only
three of the five jobs referred to in the evidence are examples where his estimation was incorrect. It cannot be fairly alleged
that Mr O�Brien was incompetent in the estimate involving the stud wall when he had not held that he was competent in that
area. Similarly in relation to the stainless steel handrail when he had had no previous experience with stainless steel. There
were also other incidents which led to Mr Cicanese�s constructive criticism of him but it is not suggested that all of the work
performed by Mr O�Brien was inadequate or to an unacceptable standard.

48 In any event, his dismissal was not summary. A summary dismissal is the dismissal of an employee with immediate effect and
without notice or payment in lieu thereof (The Law of Employment, Macken, McCarry and Sappideen, 4th ed. at p. 189). It
may include non-payment of any pro rata annual leave. It commonly follows an allegation by the employer of some
misconduct on the part of the employee. Here, Mr Cicanese�s evidence is that he intended to pay Mr O�Brien fairly. His
estimate was that a further two weeks� pay was fair even if he did not know why that was so. In law, to terminate Mr O�Brien�s
employment, the respondent was obliged to give him at least one week�s notice, or payment equal to it (s.170CM Workplace
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Relations Act 1996 (Cth)). Further, Mr O�Brien would be entitled to be paid for the pro rata annual leave he had accrued
(which I estimate to be 18 hours� wages) by virtue of ss.23 and 24 of the Minimum Conditions of Employment Act, 1993 (WA).
The two weeks� wages paid by the respondent, which included superannuation, satisfies those minimum requirements and I
therefore find that Mr O�Brien�s dismissal was not summary.

49 Ultimately, the issue is not whether the respondent had the legal right to dismiss Mr O�Brien, it is whether the respondent�s
legal right has been exercised so harshly or oppressively towards him that it amounts to an abuse of that right (re Undercliffe
Nursing Home (1985) 65 WAIG 385). It is certainly relevant that during the first few weeks of his employment Mr O�Brien
received constructive criticism and an indication of what he was required to do to produce satisfactory work.

50 While Mr O�Brien states that he did not understand the respondent to be dissatisfied with his work, I am inclined to reject that
evidence. For Mr Cicanese to have spoken to Mr O�Brien on so many occasions over the course of six weeks does not show
that the respondent was satisfied with his work. There may have been praise on occasions, as Mr O�Brien states but he also
states that Mr Cicanese suggested that Mr O�Brien use a diary. Mr Cicanese did not recall doing so but the point is that Mr
O�Brien himself states that he was �quite shocked to hear that there were any concerns as to my organisation or prioritisation�.
He may have been shocked, but if he recalls Mr Cicanese making that suggestion, it was at least an indication to Mr O�Brien
that the respondent had a concern as to his organisation or prioritisation.

51 Nevertheless, I also have no doubt that Mr O�Brien�s dismissal came as a complete surprise to him. When Mr O�Brien decided
to accept paid employment with the respondent, he must be assumed to have understood that there was a possibility that the
employment would not work out. Even if he had thought that the possibility was remote, it must necessarily have been there.
On the evidence as presented before me, and for the reasons I have already given, Mr O�Brien did make errors in his
employment. However, I accept his evidence that while there may have been constructive criticism or advice, he was unaware
that his work performance was such that the respondent considered him unsuitable. Indeed, given the apparent informality of
the working relationship, with Mr O�Brien being referred to as �Obi�, Mr O�Brien could be excused for being unaware that his
employment was in jeopardy. A warning does not have to be in writing, it can be given verbally. There is nothing in Mr
Cicanese�s evidence that indicates that anything approaching a warning was given to Mr O�Brien.

52 If it had been quite apparent to Mr O�Brien that he might be considered unsuitable then perhaps a warning might have at least
allowed Mr O�Brien to address those areas which had caused Mr Cicanese to reach that conclusion. For example, I was left
with the impression from the evidence of Mr Cicanese regarding Castlereagh School that he was unaware where the problems
lay. It was simply unfair of him to attribute blame to Mr O�Brien when it is possible that the blame lay elsewhere.

53 I am left with the firm impression that Mr O�Brien was not given a �fair go�. Fairness to Mr O�Brien would require at least that
Mr O�Brien be told that his employment was in jeopardy and that it was unlikely to survive the period of probation as Mr
Cicanese believed it to be. After all, if there was a period of probation as Mr Cicanese believed, the employer must give the
employee a proper opportunity to prove himself or herself and to warn the employee of the possible consequences of a failure
to improve. Provided this is done, an employee who is on probation would have little cause to complain if a decision was taken
during the course, or at the end of the probationary period to terminate the employment (East Kimberley Aboriginal Medical
Service v. The Australian Nursing Federation 2000 WAIRC 00067; 80 WAIG 3155 at [49]).

54 Accordingly, I find Mr O�Brien�s dismissal was unfair for that reason.
Reinstatement or compensation

55 Once a dismissal is found to have been unfair, the Commission is obliged to consider whether reinstatement is to be ordered. In
this case, I find that it would be impracticable to reinstate Mr O�Brien. The respondent believes him to be incompetent. In Mr
O�Brien�s case he has taken steps to re-establish his business. Accordingly, I turn to consider what compensation should be
ordered for the loss or injury to him of his dismissal.

56 While I have read the written submissions of Mr O�Brien, the principles which apply to assessing compensation have been
decided by the Full Bench on many occasions (see for example Bogunovich v Bayside Western Australia (1998) 79 WAIG 8).
Decisions of the Full Bench are binding authority. Suffice it to say that I have not been persuaded by the submission that what
was described as �the practice of this Commission in determining loss caused by an unfair dismissal� is both �invalid and
illogical�, as well as �improper�.

57 The compensation to be ordered by the Commission is compensation for the loss arising from the dismissal. The finding of loss
will be dependant on the findings made by the Commission of the facts of employment and of the dismissal which occurred. In
turning to consider Mr O�Brien�s loss, I find the following to be relevant. Mr O�Brien�s employment was to be subject to a
review. This is relevant to, although not determinative of, any assessment of how long Mr O�Brien may have remained in
employment had the dismissal not occurred. As the decision of Sharkey P in Bogunovich notes, a finding as to future loss will
sometimes involve a finding, on the balance of probabilities, as to how long a person might have remained in employment had
he or she not been unfairly dismissed.

58 On the evidence there is no basis to find that had Mr O�Brien been given a warning and an opportunity to address the issues
leading Mr Cicanese to the conclusion that he was unsuitable, that Mr Cicanese would have been reassured and that Mr
O�Brien would have remained in employment. Rather, given that Mr Cicanese had formed the view which he had after six
weeks of employment it is more likely than not that even had Mr O�Brien been given a warning and an opportunity to address
those issues he would not have remained in employment indefinitely.

59 Had Mr O�Brien been given a warning and an opportunity to address those issues and satisfied Mr Cicanese, and it is by no
means clear that he would have done so, Mr O�Brien would have continued in employment but he would still be subject to the
review which was a part of his contract of employment. Mr O�Brien has not shown that if his employment had continued after
a warning, his employment would have continued indefinitely. I reach this conclusion after considering the evidence that Mr
O�Brien had indeed made mistakes in his employment. Mr Cicanese had spoken to Mr O�Brien 10 times in six weeks about
errors he had been making. Further, the relatively short period of his employment increases the possibility that his employment
may not have continued indefinitely. I am therefore cautious in reaching a conclusion that his employment would have
continued indefinitely.

60 The issue is how long might Mr O�Brien have continued in employment had he not been dismissed. Although I recognize Mr
O�Brien�s evidence that he would have remained in the respondent�s employment indefinitely, the different view of the
respondent is just as relevant here. There is nothing in Mr Cicanese�s evidence which could allow a conclusion that he would
have regarded Mr O�Brien�s employment as indefinite. Given Mr Cicanese�s view that Mr O�Brien�s employment was subject
to a 3 month probation period it appears more likely than not that Mr Cicanese would not have continued Mr O�Brien�s
employment for more than a further six weeks. Further, if the errors about which Mr Cicanese had spoken to Mr O�Brien
continued, the dismissal after that time may well have been fair.

61 In that event, given the likelihood that Mr O�Brien�s employment would not have continued for much longer than that period,
his loss arising directly from the dismissal is the loss of six weeks� further salary, the annual leave accrued during that period
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and the superannuation for that period. I note that in his original claim he states that his loss should include the loss to him of
the costs associated with closing, and then re-opening, his own business. This was not pursued.

62 Mr O�Brien was obliged to attempt to mitigate his loss by seeking alternative employment. The first issue for consideration is
that Mr O�Brien was offered a position in the workshop. The evidence of the precise position offered is most unsatisfactory.
Mr Cicanese was not even sure whether it was as foreman or manager. Certainly no salary was mentioned. The obligation on
Mr O�Brien is only to do what was reasonable in the circumstances. Even if the respondent�s offer had been put more precisely
to Mr O�Brien, he was not obliged to accept it. In fact and, in colourful language, he did not do so. It was not unreasonable for
him to have done so.

63 Mr O�Brien�s evidence is that he had worked as a tradesman but believed he was capable of running his own business. I quite
accept that he would not wish to return to working in a workshop even as the workshop foreman. Therefore Mr O�Brien did
not fail to mitigate his loss in refusing to accept a position in the workshop.

64 The evidence also is that another business, Metro Lintels (a business which has some common directors with the respondent)
offered him a position in the cash sales division for the selling of steel and hardware. Mr O�Brien met with that business on
17 April 2001 and Mr O�Brien, prudently with respect to him, asked for the offer to be put in writing in a contract to be signed
by both parties. As a matter of fact, on 6 May 2001, Mr O�Brien was advised that the position was no longer available as the
business had not taken off. This then does not represent a failure on the part of Mr O�Brien to mitigate his loss.

65 Finally, Mr O�Brien has given evidence that on or about 10 May 2001, he re-established his business. He states that he
received his first income from that business on 22 May 2001. Mr O�Brien was dismissed on 9 April 2001 and, in accordance
with this decision, if Mr O�Brien had been given a further six weeks after a warning then his employment would have
continued until 21 May 2001. In my view, the preparedness of Mr O�Brien to consider the offer made to him by Metro Lintels,
and the efforts he must then have made to re-establish his business on or about 10 May 2001 shows that Mr O�Brien took
appropriate steps to mitigate his loss.

66 The evidence also is that Mr O�Brien is owed $30.00 as reimbursement of monies expended by himself on petrol on the
respondent�s behalf. Under s.23A(1)(a) the Commission may order the payment to Mr O�Brien of any amount to which he is
entitled. I am satisfied from the evidence that he is entitled to that amount and accordingly it will be included in the Minute of
the Proposed Order to issue.

67 In my view the respondent should compensate Mr O�Brien in full for the loss as I have found it to be, that is, a sum equivalent
to six weeks� salary, plus 18 hours� wages for annual leave accrual, plus $30.00. Mr O�Brien was employed at a salary of
$40,000 per annum and the compensation to be ordered will be based upon that figure. The Commission understands that to be
the sum of $809.60 per week. Accordingly, an Order will now issue requiring the respondent to pay Mr O�Brien
$4,857.60 being 6 weeks� salary, plus $383.50 as compensation for the annual leave accrual (a total of $5,241.10). The
superannuation entitlement for 6 weeks is calculated at $64.77 per week and an order will issue requiring the respondent to pay
a superannuation contribution of $388.62. Further the order will require the payment of $30.00 being an entitlement due to
him.

68 At page 123 of the written submissions, Mr O�Brien gives notice that he intends to appeal the earlier decision in this matter
which refused leave to amend his claim (2001 WAIRC 04146, 12/11/2001). No order was issued in that matter. The Reasons
stated:

Any order to issue will, upon request, be incorporated into the order to issue which determines the substantive
application.

69 No request has been received. However, I regard the above notice of intention to appeal as essentially a request for an order to
issue and this is incorporated into the Minute of Proposed Order which now issues.

_________

2002 WAIRC 04999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN JAMES O�BRIEN, APPLICANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 778 OF 2001
CITATION NO. 2002 WAIRC 04999
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Mr M. Richardson (as agent)
Respondent Mr S. Watters (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Richardson (as agent) on behalf of the applicant and Mr S. Watters (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby:

(A) ORDERS THAT leave be granted to amend the claim for compensation from 3 months� lost earnings to 6 months�
remuneration.

(B) ORDERS THAT the application filed in the Commission on 1 November 2001 for orders pursuant to s.27(1)(l) to
amend the Notice of Application otherwise be dismissed.

(C) DECLARES THAT the dismissal of Steven James O�Brien by Perth Metalwork Co. Pty Ltd was unfair and that
reinstatement is impracticable;
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(D) ORDERS THAT�
(1) Perth Metalwork Co. Pty Ltd pay Steven James O�Brien the sum of $4998.90 (less tax) by way of

compensation for the dismissal that occurred; and
(2) Perth Metalwork Co. Pty Ltd pay to a superannuation fund nominated by Steven James O�Brien the

sum of $388.62 by way of compensation for the dismissal that occurred; and
(3) Perth Metalwork Co. Pty Ltd pay Steven James O�Brien the sum of $30.00 being reimbursement to

which he is entitled.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05099
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DASHAN SHARMA, APPLICANT
v.
AHSOK KUMAR BILLIMORIA, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 28 FEBRUARY 2002
FILE NO. APPLICATION 1415 OF 2001
CITATION NO. 2002 WAIRC 05099
_________________________________________________________________________________________________________
Result Application dismissed
Representation
Applicant Mr S Bist as agent (with the assistance of an interpreter Mr Goyal)
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant section 29(1)(b)(ii) of the Industrial Relations Act 1979 (�The Act�).  The application is
for a sum of $31,615.00 which the applicant, Mr Dashan Sharma, alleges that he was underpaid by Mr Ahsok Kumar
Billimoria, the named respondent, for his work as a chef at the Natraj Indian Restaurant.  The application states that Mr
Sharma was employed at the restaurant as a chef from the 13th of May 1999 until the 24th of October 2000.  The applicant�s
evidence today would confirm that period of employment and the period of employment is not contested in the notice of
answer and counter proposal that was forwarded by the respondent.

2 The respondent, in a letter dated 27 September 2001, headed notice of answer and counter proposal, simply states that the
applicant was sponsored by the respondent to work at the Natraj Indian Restaurant on the basis of a weekly wage of $150 with
board and lodgings and return airfares to India every 2 years.  The respondent has not chosen to attend the hearing today and
his letter to the Commission, received in the Commission on 27 February 2002, has been read into the record indicating that he
would not be attending the hearing and indicating that his financial situation is that he could not meet any claims by Mr
Sharma.  The Associate to the Commission checked with Mr Billimoria who confirmed that he would not be attending.  The
letter of Mr Billimoria is of little relevance to the Commission.

3 The respondent�s notice of answer and counter proposal indicates that the contract was, as I say, $150 weekly with board and
lodgings and return airfares to India.  The applicant alleges that his contract was $650 per week.  He says that this was the
agreed arrangement when he attended an interview in India in November 1998.  Albeit the arrangements at that stage would
not appear to have been firm, based on the evidence of Mr Sharma.  Mr Billimoria then took his documents so as to arrange the
immigration clearances.

4 In matters such as these it is for the applicant to prove to the Commission that the contract is as he contends, that there is a
benefit that is due and there is a benefit that has been denied.  The difficulty I have with the matter is that the evidence of Mr
Sharma is inconsistent, contradictory and confusing regarding both the payments that were due and the payments that were
made to him.  His evidence does not accord with the payments that are actually listed as part of the application and also the
evidence is somewhat sketchy in respect of when the actual contract was struck; albeit that Mr Sharma reiterates it was struck
for $650 per week.  The application claims a payment of $700 from 3 August 2000.  The rent payments [Exhibit DS2] are said
to be paid by Mr Sharma yet are claimed in the application as having been received from the respondent for a period of time.

5 The evidence of Mr Sharma can at best be described as inconsistent, unreliable and inconclusive.  The records that are said to
be diary entries would appear on the face to have not been done contemporaneously but written at a later date. The application
does not accord with the evidence that was given in respect of payments, both rent and wages.  It is difficult for me to conclude
that the benefit due to the applicant was in fact $650 per week.  In particular it is difficult to make findings as to what
payments were in fact made to the applicant and to determine that with any degree of confidence.

6 The applicant has simply not made out his case and hence I would dismiss the application.  On the basis of the evidence before
me today, and given the correspondence from the respondent, it may well be that Mr Sharma has an application in another
jurisdiction for underpayment of award entitlements.  The application says the award is the Restaurant, Tearoom and Catering
Worker�s Award, 1979 and that would appear, on the face, to be the award that may apply in such circumstances.

7 The application and evidence tells me that payments, under the amount that would otherwise be paid under the award have
been paid.  Mr Bist takes me to an agreement that he says Mr Sharma and Mr Billimoria made at an earlier date.  I have viewed
that agreement and it is simply an agreement in settlement that says Mr Billimoria would pay some monies but denying the
claim of the applicant.  That does not take me further to the point of establishing a contract for $650, and establishing what was
paid and what was denied to the applicant.

8 For all of these reasons I would dismiss the application and order accordingly.
_________
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2002 WAIRC 05100
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DASHAN SHARMA, APPLICANT
v.
AHSOK KUMAR BILLIMORIA, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1415 OF 2001
CITATION NO. 2002 WAIRC 05100
_________________________________________________________________________________________________________
Result Application dismissed
Representation
Applicant Mr S Bist as agent (with the assistance of an interpreter Mr Goyal)
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr S Bist with the assistance of Mr Goyal on behalf of the applicant and there being no appearance by the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2001 WAIRC 01872
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANN SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 24 JANUARY 2001
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2001 WAIRC 01872
_________________________________________________________________________________________________________

Result Application to dismiss substantive application refused
Representation
Applicant Mr A Drake-Brockman of counsel and with him Mr T Kucera of counsel
Respondent Ms D Peters of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. The substantive claim in this application is that the respondent harshly, oppressively and unfairly dismissed the applicant

from her position of Head of Department -- Physical Education, on or about 27 July 2000. The applicant also claims by this
application, a contractual benefit in respect of an alleged fixed term contract of four years, in the sum of $146,645.00.

2. By agreement between the parties, and with the leave of the Commission, a preliminary issue has arisen to be determined by
the Commission, that issue being whether the substantive application was lodged within the statutory time period of
28 days, pursuant to s 29(2) of the Industrial Relations Act 1979. (�the Act�). It is convenient to record at this point, that a
related application, number C 194 of 2000, brought by the Independent Schools Salaried Officers� Association (�the
ISSOA�) on behalf of the applicant in this matter, was the subject of an order of the Commission dated 11 October 2000, to
the effect that should it be determined that this application be within time for the purposes of the Act, that application
number C 194 of 2000 be dismissed.

Facts
3. The facts giving rise to the presently disputed point can be shortly stated as follows. Up until the time the applicant left the

employ of the respondent, she had been in the position of Head of its Physical Education department, which position she
had held for some seven years. In this position, the applicant reported to the principal of the respondent, Mr Rixon. Due to
events irrelevant for the purposes of determining this preliminary point, a meeting took place on 10 April 2000 between the
applicant, Mr Rixon and Ms Sunderland, the Head of Middle School at the respondent. On the evidence, it appeared that by
reason of previous events, Mr Rixon had determined that it was appropriate for the respondent to attempt to reach a mutual
parting of the ways with the applicant, on an amicable basis.

4. Mr Rixon told the applicant at the meeting that as a result of certain difficulties, the respondent had come to the view that it
did not want the applicant to return to teaching duties at the respondent in term two. Discussions took place between the
applicant and Mr Rixon around this point, with the applicant explaining that she did not attend the meeting expecting to be
�fired�. Mr Rixon responded that it was not his intention to �fire� her, but to negotiate an amicable separation by
agreement. The applicant advised Mr Rixon that she wished to seek advice about the respondent�s proposed course of
action. Apparently, by this stage the meeting had become quite heated. The applicant inquired as to what would happen if
she did come back in term two, in response to which, Mr Rixon indicated, �they would then get into an industrial issue�. It
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appeared from the evidence that shortly thereafter the applicant left the meeting in a distressed state, with the issues having
been discussed, left at that point.

5. The events at this meeting as they transpired between the applicant and Mr Rixon, were generally confirmed in the evidence
of Ms Sunderland, who took contemporaneous notes at the meeting, which notes were annexed to her witness statement.

6. The applicant immediately after this meeting telephoned the ISSOA and also took legal advice. It was agreed following a
meeting with the ISSOA secretary Ms Howe, that the union would commence discussions with the respondent, in an
endeavour to negotiate a mutually acceptable termination package. A meeting took place on 26 April 2000, between Ms
Howe and Mr Rixon and various letters passed between them. It was common ground that the correspondence between the
ISSOA on behalf of the applicant and the respondent, was on a without prejudice basis, as was the meeting. Ms Howe said
in her evidence that at the meeting with Mr Rixon on 26 April, she made it clear to him that the matter could not be finally
settled unless she obtained final written instructions from the applicant.

7. The correspondence passing between the ISSOA and the respondent as to settlement negotiations, culminated in a letter
dated 26 May 2000, from the respondent to the ISSOA, confirming acceptance of a counter offer by the ISSOA on behalf of
the applicant. I was prepared to admit into evidence, over objection by counsel for the applicant, these various items of
without prejudice communications, in accordance with the principles discussed by the High Court in Maureen Francis
Harrington v Kevin Graeme Lowe (unreported HCA 96/015 21 March 1996). Formal parts omitted, this letter of 26 May
2000 provided as follows�

�I acknowledge your correspondence of 25 May on the above matter.
It is agreed that our final termination package will include�
- Payment of pro rata Long Service Leave of 9.1 weeks
- Payment of (6) six months� salary from 1 May 2000
- A written reference
- A signed (by Miss Smith) Deed of Settlement including a confidentiality clause
After receiving your draft Deed of Settlement and release, we will effect the settlement.
If you have any further queries, please do not hesitate to contact me.�

8. The applicant�s uncontroverted evidence was that although she had not attended for work at the respondent since 10 April
2000, she continued to receive her normal salary and entitlements and at no time did she receive any formal notification that
her employment had been terminated. The evidence was that the first time the applicant said she became aware that her
employment had formally come to an end and that she would not continue to receive her salary and entitlements, was on
27 July 2000.

9. I find accordingly.
Consideration
10. The notice of application in this matter was lodged with the Registry of the Commission and bears the date stamp of the

Registrar of 21 August 2000. Therefore, to be within time the purposes of s 29(2) of the Act, the date of termination of the
applicant�s employment would need to be on or after 24 July 2000. The issue for resolution in this matter at this stage is the
time at which the applicant�s employment was terminated.

11. It is the case that where plain and unambiguous words of resignation or dismissal are used, resort should not be had to the
surrounding circumstances in determining what should have been understood as words of resignation or dismissal.
However, if the words used are ambiguous, then recourse may be had to surrounding circumstances and to what the parties
understood as to what was meant at the time: Macken et al The Law of Employment 4th Ed at 169. As to the requirements of
valid notice of termination, I refer to what I said McRae v Brockway Estate Agency (1998) 78 WAIG 3361 at 3366. I need
not repeat what I there said, suffice to say that as well as being clearly and unambiguously expressed, notice of termination
must actually be received by the person to whom it is directed.

12. Having carefully considered the evidence in this matter, I am far from persuaded that the applicant�s employment was
terminated on or about 10 April 2000, as the respondent submitted. This is inconsistent with the evidence as a whole, as to
both what was said by Mr Rixon at the meeting on that date, the applicant�s understanding of the position and the
subsequent events. It is clear on the evidence that what occurred on 10 April was the expression of a desire by the
respondent, to conclude the applicant�s employment on mutually agreeable terms. The uncontroverted evidence was that
following this meeting, the applicant continued to receive her salary and entitlements. Given that the receipt of salary and
entitlements is a strong indicia of the continuance of a contract of employment, albeit that the employee was not required to
attend for duty at the commencement of term two, I do not consider it open to conclude that the dismissal occurred at that
time. It is also not insignificant to note that the letter of 26 May 2000 from the respondent to the ISSOA refers to the
payment of salary from 1 May 2000. In my opinion, it cannot therefore be said that the employment terminated prior at least
to this time.

13. In my view, when considering the evidence as a whole, the better construction of the events is that there was and remained
an ongoing contract of employment whilst the parties endeavoured to negotiate a suitable settlement. The applicant was
however, relieved of any obligation to attend for work during this time, which was made quite clear by Mr Rixon at the
meeting of 10 April, and subsequent discussions with Ms Howe.

14. On the applicant�s evidence, which evidence I accept, she understood that her employment remained on foot on the basis
that she was continuing to receive her salary and entitlements, which understanding was maintained through and until
27 July 2000 when she was told on that day that her salary and benefits had been discontinued. Prior to that, there was no
notification to her, as the employee, that her contract of employment was terminated. I note from Mr Rixon�s witness
statement at annexure GR 9, a memorandum appears to the respondent�s payroll supervisor dated 20 July 2000, requesting
the cessation of all fortnightly salary payments to the applicant, with immediate effect. This was some seven days prior to
the applicant being told of this. In this memorandum, I note that the penultimate paragraph refers as follows �I will contact
you again when her termination payment, with adjustments, is to be made.� This seems to suggest that it was at least in Mr
Rixon�s mind, that the termination of the applicant�s employment was from this time, at the earliest. This also tends to
negate any assertion by the respondent that the employment was terminated some time prior to this.

15. In considering all of these issues, and bearing in mind that to be effective notice of termination needs to be communicated, I
am of the opinion that the communication of the respondent�s intention to terminate the applicant�s contract of employment
was at the earliest on 27 July 2000 and therefore, that date was the earliest date upon which the applicant�s contract of
employment was formally terminated by the respondent.
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16. A subsidiary argument put by the respondent in relation to this issue, was that in any event, there had been a settlement of
the negotiations between the parties, as set out in the letter of 26 May 2000 referred to above. It was therefore submitted by
the respondent that as a matter of equity and good conscience, pursuant to s 26 of the Act, the Commission should not
entertain the applicant�s claim any further, even if it were within time.

17. In Wade v Kyle�s Cafe (1998) 78 WAIG 874, I considered, albeit in a different factual context, whether a contract of
settlement had been reached, such that the Commission should not further entertain the applicant�s claim in that matter. I do
not intend to refer any further to this earlier decision, save to observe that in that matter, I concluded on the evidence, that it
was a term of the proposed settlement in that matter, that a deed of settlement and release be executed. That never occurred,
in which event I indicated that the settlement agreement had not been concluded.

18. Similarly in this case, I am of the view that contrary to submissions from counsel for the respondent, the preparation and
execution of a deed of settlement and release was a condition of the proposed settlement. This was made quite clear in my
view, in the penultimate paragraph in Mr Rixon�s letter of 26 May 2000. Furthermore and in any event, all of the
negotiations between the parties were on a without prejudice basis. It was open for either party to those negotiations to
discontinue them prior to effecting settlement at any time. This occurred in this matter. I am not therefore persuaded that
these issues are any barrier to the application continuing.

19. Accordingly, I conclude that the application was lodged within time for the purposes of the Act and the matter will be
returned to the list for hearing and determination at a future time. Correspondingly, application C 194 of 2000 will be
dismissed, pursuant to the Commission�s order of 11 October 2000.

_________

2002 WAIRC 04854
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANNE SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 FEBRUARY 2002
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2002 WAIRC 04854
_________________________________________________________________________________________________________
Result Application granted in part.
Representation
Applicant Mr G Stubbs of counsel
Respondent Ms M Saraceni of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. In reasons for decision in relation to a preliminary issue arising in these proceedings, the Commission determined that the

applicant�s claim of harsh, oppressive or unfair dismissal was brought within time for the purposes of s 29(2) of the
Industrial Relations Act 1979 (�the Act�). In those reasons, it was unnecessary for the Commission to descend into the
factual circumstances of the applicant�s claim.

The Claim
2. The applicant claims that the respondent dismissed her harshly, oppressively and unfairly, from the position that she

occupied as Head of Department - Physical Education, on 27 July 2000. The applicant does not seek reinstatement, rather
an order of compensation. Additionally, the applicant claims that she was denied a contractual benefit on termination of her
employment in respect of an alleged fixed term contract of employment for four years. The sum claimed in this regard is
$146,645.00.

Facts
3. At all material times the applicant was employed as Head of Department of the respondent�s Physical Education

Department. The respondent is a private school for girls. The applicant commenced her employment with the respondent in
the physical education department in 1993. The applicant has both a bachelors degree and diploma tertiary qualifications in
education and physical education. Prior to her employment by the respondent, the applicant was employed at a government
school and prior to that, in various physical education teaching positions in schools in the United Kingdom, since about
1978.

4. The applicant�s responsibilities as Head of Department involved leading the physical education team at the respondent and
additionally, she had specific responsibility for major sports events either conducted by or involving the respondent, from
1994 to 2000.

5. Events between the applicant and the principal of the respondent, Mr Rixon, ultimately leading to the departure of the
applicant from the respondent, appeared to have had their origin commencing in about late 1997 to early 1998. It appeared
on the evidence that there were no real difficulties with the applicant�s conduct and work performance, in the earlier years
of her employment with the respondent.

6. Whilst there was a very considerable body of evidence adduced in these proceedings, in the final analysis the respondent
relied upon, in the main, two incidents to justify its decision to dismiss the applicant. Those incidents involved an
occurrence at the Challenge Stadium on or about 23 February 2000 (�the Challenge Stadium Incident�) and an incident
involving two students on or about 15 March 2000 (�the K and C Incident�). There was some evidence of other allegations
against the applicant concerning parent complaints and the like, however it is fair to say in my view that the two incidents
referred to form the cornerstone of the respondent�s case in these proceedings. However, and notwithstanding this, I will
deal with some of the evidence relating to the other matters raised by the respondent which for the purposes of these
reasons, I will describe as �Parental Complaints�.
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Parental Complaints
7. In about term one in 1998, the applicant said that on the morning of 11 March 1998, she was requested to attend a meeting

with Mr Rixon. There was no prior notice as to the subject matter of this meeting. At the meeting, Mr Rixon mentioned to
the applicant that he had received complaints about the manner in which she communicated with students and parents. The
applicant asked Mr Rixon what those complaints were about and who they were received from, however, she said that Mr
Rixon declined to provide this information because he thought that she might victimise the students concerned. The
applicant also said that Mr Rixon raised concerns with her about lack of communication with parents and that she should
improve her �image� in that regard. The applicant testified however, that she was given no particulars as to what she
specifically had been alleged to have done wrong, or what was specifically required for the future.

8. Mr Rixon�s approach to handling parent complaints was to initially encourage direct contact between the parent and the
teacher. If that was not to occur, Mr Rixon would either delegate the matter to the relevant head of department or school, or
handle the matter himself, if sufficiently serious. If the parent wished the complaint to be treated in confidence, it was Mr
Rixon�s practice to not inform the teacher of the identity of either the relevant parent or child.

9. Mr Rixon said that he convened the meeting on 11 March between himself, the applicant and Ms Mayger, the then head of
senior school, to discuss two complaints received in March 1998 from two parents about the applicant�s manner of
communication with both parents and students. There were allegations that the applicant had spoken to students in an
uncaring fashion and had berated students. Mr Rixon mentioned these complaints and asked the applicant to address her
dealings with parents and students. Apparently, also at this meeting, some reference was made to the physical education
department having a �poor image� with some in the parent body, because of the manner of communications and alleged
inappropriate treatment of students.

10. The applicant testified that she was concerned about this meeting, because of the vagueness and obscurity of the comments
about the alleged image problems with the physical education department. She was also concerned that there were no
particulars put to her about the nature of these complaints. She testified it was extremely difficult to respond without any of
this.

11. A little later, on or about 24 March 1998, a meeting took place between Mr Rixon and other members of the physical
education department. At that meeting, which was called at the request of the teachers, the teachers requested information
from Mr Rixon as to what parents perceived was not working effectively within their department. Issues of communication
between staff members and with parents were raised. Apparently, some time thereafter, the applicant made some
recommendations as to the staffing of the department, some of which were implemented.

12. A further issue that appeared to have arisen in about March 1998 was the position of �elite swimmers� within the swimming
team at the respondent. A number of swimmers were receiving external professional coaching and had outside
commitments. In recognition of this, the applicant introduced an arrangement whereby these �elite� swimmers as they were
referred to, were only required to attend one training session per week in preparation for school swimming events. These
arrangements were agreed and committed to by the parents of the students concerned.

13. Subsequently, some time in April 1998, external assistance was engaged in the form of a consultant to review the operation
and co-ordination within the physical education department at the respondent. A Ms Fitzgerald was engaged for this
purpose. Apparently, Ms Fitzgerald met with the department as a group and with each staff member separately. It was the
applicant�s evidence that Ms Fitzgerald observed that the department was under staffed and under resourced, but she was
otherwise generally impressed with the work being performed. Mr Rixon said that he only had one or two meetings with Ms
Fitzgerald, and the arrangement with her ceased without any real recommendations or changes implemented, for reasons
unrelated to the applicant or her department. No further action was taken to progress this matter any further. The applicant
testified that Ms Fitzgerald had detected some tension between Mr Rixon and the applicant.

14. A further issue arose in or about June 1998 involving a complaint from a parent concerning the use of appropriate protective
equipment while students were attending a roller blading class. The issue was raised with the applicant not as a disciplinary
issue but as a safety issue. Apparently, a contractor was involved in this particular activity. In or about September 1998, an
allegation from a parent that the applicant was �scaring� the parent�s daughter was raised by Mrs Sunderland, the head of
middle school, with Mr Rixon. Whilst this parent letter was placed on the applicant�s personal file, its content was never
raised with the applicant.

15. In or about late October 1998, Mr Rixon said that he directed Mrs Sunderland and Ms Mayger, to manage the applicant and
to assist her with the areas of concern in the physical education department. As in my opinion, a memorandum from Mr
Rixon to Ms Mayger and Mrs Sunderland dated 27 October 1998, which was annexure �GCR 35� to Mr Rixon�s witness
statement, and the circumstances surrounding it, are significant, formal parts omitted, it is reproduced as follows�

�Recent events indicate to me that Miss Bev Smith has not responded to my advice. My discussions with her over a
period of three (3) years have always been couched in a positive context to assist her professional growth. As Miss
Smith is not responding to this advice I ask you, once again, to address the matter with her.
Let me elaborate on the main areas of concern�
The most recent event relates to dealing with staff in her department. There appears to be a form of harassment of
Miss Cathy Lang by direct and telephone conversations; quote: �Are you after my job?� There appears to be little
consultation regarding the tasks for 1999.
The other areas of concern which have continued over a period of three (3) years are�
It appears that in dealing with students she is very inflexible with respect to students punctuality to class, standards
of sporting dress, and lack of skill to perform a sporting task.
It also appears that in dealing with some students and parents she is abrupt and intolerant. A recent communication
(September 1998) from a parent (which is on file and must remain confidential) states: Miss Smith �scares� my
daughter.
I ask that you address these areas of concern with Miss Smith. Her continuance as a teacher at Penrhos is
dependent upon addressing these areas of concern.
As many of these issues were raised in March of this year, and you asked me to be present, I believe my involvement
has not been productive. I therefore ask you to address these matters with Miss Smith.
I am happy for you to use the contents of this letter and any other relevant correspondent in your deliberations.
Thank you for your assistance.� (My emphasis)

16. It is readily apparent from the fourth last paragraph of this memorandum that the respondent considered that the applicant�s
employment was in jeopardy from on or about this time. Mrs Sunderland confirmed in her evidence that she received this
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memorandum from Mr Rixon but said that at that point in time, Ms Mayger was the person directly responsible for the
applicant. However, the evidence was that neither the memorandum nor its content, particularly the fourth last paragraph,
was ever raised with or put to the applicant either by Ms Mayger, Mrs Sunderland or Mr Rixon. Ms Mayger was not called
to give evidence. Mrs Sunderland could shed no further light on what steps, if any, were taken in relation to the
memorandum of 27 October 1998. I will return to this issue later in these reasons.

17. Subsequently, in about April 1999, Mr Rixon was informed by Mrs Sunderland that a parent had made a verbal complaint
regarding the applicant�s dealing with her daughter. Mrs Sunderland dealt with this complaint. Allegations were made by
the parent that the applicant was �unprofessional and unchristian�. By letter dated 29 April 1999, Mr Rixon wrote to the
parent concerned, indicating that he did not consider that the parent�s complaints had been substantiated. Furthermore, Mr
Rixon indicated in the letter that he was concerned at the parent�s complaint that the applicant was �unchristian�, without
substantiation, and requested a written apology for her criticism of the applicant. Apparently, on or about 12 May 1999, a
meeting took place in Mr Rixon�s office, between himself, Mrs Sunderland, the applicant and the parent who had made this
particular complaint. During the course of the meeting, which was described as amicable, the parent concerned refused to
apologise to the applicant for alleging that the applicant was �unprofessional and unchristian�. The applicant testified that
she did not consider there was any difficulty with her communication with the students concerned, and was very upset by
the parent�s allegation that she was �unchristian� and remained so in the light of the refusal to apologise.

18. On the evidence, up to this time, there was never any indication expressed to the applicant from the respondent that her
employment was in any way in jeopardy.

19. During the rest of the school terms in 1999, all appeared to progress relatively well, with regular meetings between the
applicant and Mr Rixon, to discuss the school sports programme and general developments within the physical education
programme at the respondent. Mr Rixon described the applicant�s approach to these meetings as very professional.

20. The swimming season for the school year 2000 commenced in the summer holidays and concluded in about late March of
that year. The Middle School swimming carnival, held in February 2000, and which was the responsibility of the applicant,
went well.

21. In about February 2000, a parent complaint about student K was sent to Mr Rixon. The student concerned was an elite
swimmer. The complaint was that the applicant had been pressuring the student to attend at least one school swimming
lesson per week, otherwise the student would not swim in the swimming team. The parent also made allegations against the
applicant that she had told another parent that the student K was disruptive. These complaints were subsequently aired at a
meeting between the parents and Mr Rixon and Mrs Sunderland on or about 23 February 2000. There was also some
suggestion that the applicant had been rude about the students� private swimming coach. The student had refused to swim
for the respondent unless the applicant apologised. The matter was left on the basis that it would be for the student to decide
whether she swam for the school or not.

22. The applicant testified that she had ongoing difficulties with two of her students they being K and C. She said that these
students continually forgot to bring their swimwear for swimming lessons and generally were becoming disruptive to the
classes. The applicant said that she relayed her concerns about the students� behaviour to Mrs Sunderland. It was common
ground that student K was not complying with the undertaking given by the parents and the students, to attend at least one
school swimming training session per week, given outside swimming commitments. Apparently, the student ultimately
decided to swim in the respondent�s swimming team for upcoming competitions, but her late decision to do so required the
applicant to rearrange the respondent�s swimming team, apparently to the disappointment of some other students.

23. Mrs Sunderland confirmed in her evidence, that the applicant had informed her about problems she was having with unco-
operative students, including K. Mrs Sunderland agreed that punctuality at swimming lessons and bringing the proper
equipment to lessons were important issues and that if students did not comply with these obligations, then the teacher
concerned was obliged to do something about it. She testified that she told the applicant that she had spoken to the parents
concerned about the importance of these matters and that she told the girls concerned about the importance of being
members of the swimming team and being �team players�.

Challenge Stadium Incident
24. The first of the two substantive incidents relied upon by the respondent in its decision to dismiss the applicant, was an

incident that occurred at Challenge Stadium on or about 22 February 2000. This matter involved the attendance of
swimming students of the respondent, under the supervision of the applicant, at the Challenge Stadium to attend a swim
training session. Apparently, two bus loads of students had been taken to the stadium. At the conclusion of the training
session at approximately 6.30pm, the applicant saw two of the students �N� and C. The applicant testified that the students
told her that one of the mothers was going to collect them from the stadium. Other students had already been collected by
their parents, which apparently, was not an uncommon occurrence in these sorts of situations. The applicant said she relied
on what she was told by the two students and said that they remained in a well lit area of the foyer, where other people were
present, and near a telephone.

25. The next day, on 23 February 2000, N�s mother rang Mrs Sunderland at the College and complained that the school bus had
left the Challenge Stadium without her daughter and the other student C. The parent of N wrote a letter of complaint dated
22 February to Mrs Sunderland, setting out her concerns. The letter was annexure �KJVS7� to Mrs Sunderland�s witness
statement. In it, she said that she had enquired about travel arrangements for the swimming training and was advised from
the respondent that students would return to the respondent by bus. On this basis, the parent concerned arranged with C�s
mother to collect both her daughter and C from the respondent when the bus returned between 7.00pm and 7.30pm. When
the bus arrived at the school, as neither her daughter nor C were on it, the parent drove to Challenge Stadium and found
both of them in the foyer. The parent concerned commented that the foyer was well lit with many people around.

26. Mrs Sunderland said on hearing of this incident she was very concerned because of the duty of care the respondent has to its
students. She said that she telephoned the applicant and asked for an explanation. The applicant said that she was aware that
some were being collected by their parents and that the two students concerned had told her they were being picked up.
According to Mrs Sunderland, the applicant said that it was the student�s responsibility to ensure that they were on the bus,
and not hers. According to Mrs Sunderland, the applicant did not consider that the incident was her fault. Mr Rixon was
informed of the incident. Mrs Sunderland agreed in cross-examination that where the two girls waited was well lit and there
were other people present. She also accepted that a teacher in the applicant�s position should not assume that students would
be telling lies if they had said that they were being collected by their parents, and the applicant was entitled to accept what
she was told on that evening. Furthermore, whilst in the school handbook there exists a procedure for transporting students
to and from excursion visits, no such procedure or policy applied in the physical education department. Mrs Sunderland
accepted that she was ultimately responsible for ensuring that such a policy existed. Also, following this incident, there was
no general advice to staff or procedure put in place in light of the event.
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27. No disciplinary action was taken against the applicant at the time of the incident as according to Mrs Sunderland, she
considered this could have a detrimental impact on the swimming season which was then fully underway. Mrs Sunderland
was concerned about any disruption that this might cause at that time.

28. On 29 February 2000 a meeting took place between the applicant, Mrs Sunderland and Mr Rixon. At this meeting, the
applicant was advised by Mr Rixon that he considered the Challenge Stadium Incident a serious breach of the school�s duty
of care. He referred to the parent�s complaint about this incident and told the applicant that parents had the right to be angry
when incidents like this occurred. Mr Rixon told the applicant that she needed to be much more thorough when transporting
students from one location to another.

29. There appeared to be no further investigation or steps taken in relation to this incident. I pause to observe however, that Mr
Rixon said in cross-examination that he was not aware that parents had picked up students that evening and nor was he
aware that the two students concerned had told the applicant that they were going to be collected. Mr Rixon�s evidence was
that he had pre-judged the position, before hearing the applicant�s side of the story.

K and C Incident
30. The final matter involved an incident on or about 15 March 2000 when both K and C had failed to bring their swimming

costumes to swimming training. This was apparently an ongoing issue. The applicant said they were both �high spirited and
rude�. She testified that both of the students laughed loudly at the applicant when she chastised them for not bringing their
swimming wear and for not participating. The applicant sent both of the students to her office at the end of the lesson. The
applicant asked another teacher, Ms Clay (nee Botica) to accompany her as well. When the applicant got to her office, she
said that the demeanour of the girls was aggressive and they appeared to find the meeting amusing. The applicant said she
asked the students as to why they were behaving as they were, but the students continued to laugh. The applicant admitted
that she became very angry and shouted at the students. She said that she was stressed, tired and had been abused by the two
particular students concerned, to the point where she was very upset. The applicant said she told both students that she
would not teach either of them until their behaviour changed. The applicant denied that she kicked a chair or slammed the
office door.

31. Ms Clay was also called to give evidence for the applicant. She confirmed she was present on 15 March 2000 when the
applicant spoke with both K and C. Ms Clay testified that she did not see the applicant kick a chair over as was apparently
alleged by the students nor threaten the students or shout at them. She said that she had seen the applicant upset with
students, but had not seen her lose her temper or shout at a student. Ms Clay, who had been working in the physical
education department at the respondent since 1999, said that the applicant, as head of the department, was a capable, well
organised professional and polite to both staff and students. She considered the applicant was very fair to work for and
considered from her experience that the applicant seemed to have a good rapport with most students.

32. Shortly after the incident in her office, the applicant said that she telephoned Mrs Sunderland to tell her what had occurred.
Mrs Sunderland was not available so she left a voice mail message. Mrs Sunderland said that the message was to the
following effect �I just wanted to let you know that I lost it with C... and K... And I told the girls I didn�t care what Mr
Rixon or Mrs Sunderland said I was not going to teach them again.� Mrs Sunderland said that the applicant sounded upset
and agitated during the message.

33. Shortly after receiving this message, the applicant arrived at Mrs Sunderland�s office. The applicant told Mrs Sunderland
what had happened and how she had become upset with the students because of their conduct and behaviour. During this
conversation Mrs Sunderland testified that the applicant said she was so agitated she did not know how she didn�t hit the
students. Mrs Sunderland said in evidence that she told the applicant that there was a serious duty of care issue involved in
the incident.

34. Subsequent to this incident there were meetings with the students and a �triple A� meeting to ascertain whether there were
other teachers who had behavioural problems with the two students concerned. On or about 22 March 2000, the applicant
took a period of sick leave because she was under work stress and obtained a medical certificate to this effect.

35. Mr Rixon was advised by Mrs Sunderland of the incident of 15 March. He said that he was very concerned by the incident
particularly the applicant�s words to Mrs Sunderland that she had �come close to hitting them� when referring to her
exchanges with the two students. Mr Rixon testified that in a subsequent discussion with Mrs Sunderland on 24 March, the
applicant�s future employment was raised. Furthermore, he said that by 5 April, having met with K�s parents about this
incident, he had decided that it was the �end of the road� for the applicant. He testified that both the Challenge Stadium
Incident and the K and C Incident were the �straw that broke the camel�s back� and he decided to terminate the applicant�s
employment. It is to be noted however, that Mr Rixon, to his considerable credit, admitted in cross-examination, that as to
the K and C Incident, there was no evidence that the applicant ever touched either student and that the duty of care concept
is concerned with actions and not thoughts. He accepted that by having the thought that she did, that being she did not know
how she did not strike the students, was not, of itself, a breach of the duty of care to the students. Mr Rixon also accepted
that he judged the applicant�s conduct in relation to the 15 March incident, without giving the applicant an opportunity to
put her version of the events.

36. Be that as it may, arrangements were made for a meeting with the applicant to discuss her future. A meeting was scheduled
for 10 April 2000 between the applicant, Mr Rixon and Mrs Sunderland. The applicant did not have specific notice that the
meeting was to discuss her ongoing employment with the respondent, apart from a reference to an agenda item �review of
the management of recent parent/student issues�. The Commission has already dealt with the conduct of this meeting and its
outcome in its earlier reasons for decision regarding the preliminary issue at paragraphs three to nine of those reasons. In
those reasons, I concluded that the termination of the applicant�s employment by the respondent was effected at the earliest,
on 27 July 2000. I refer to and rely upon those reasons. I say little further about that meeting, save to observe that as was
largely conceded by the respondent, the departure of the applicant from the teaching staff of the respondent was effectively
a fate accompli, and nothing was going to change Mr Rixon�s mind in that regard.

37. There was also evidence led from a parent, a staff member and a former physical education teacher from the respondent.
That evidence was positive about the applicant�s teaching performance and general relationship with students. One witness,
Ms Gliddon, an academic secretary at the respondent, gave evidence about the problems that the applicant was having with
K and C.

Consideration
38. The relevant principles in relation to matters of this kind are well settled. The onus is on the applicant to establish, on the

balance of probabilities, that she was unfairly, harshly or oppressively dismissed. Whether or not is so, is to be determined
in light of the principles established in the Undercliff case (1985) 65 WAIG 385. I apply those principles. There was a
submission by counsel for the applicant that because the applicant�s salary payments ceased on or about 27 July 2000, as
dealt with in the Commission�s earlier reasons, the dismissal of the applicant should be characterised as a summary
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dismissal and the relevant principles applicable should have application to the circumstances of this case. Whilst it may be
said that the termination of the contract of employment ended in a �summary� fashion by the cessation of the applicant�s
salary payments on or about 27 July 2000, in my opinion, in practical terms, it was clear that the respondent�s decision to
terminate the employment relationship with the applicant was clearly enunciated by Mr Rixon at the meeting on 10 April
2000. Given that the relevant statutory provisions concerning unfair dismissal should be applied in a common sense fashion,
in my view, it is open to conclude, and I do conclude, that for practical purposes, the applicant was on notice at least from
10 April 2000, that her employment with the respondent was going to end: Gibson v Bosmac (1995) 60 IR 1;
Salvachandran v Peteron Plastics (1995) 62 IR 371. I do not therefore regard the dismissal as a summary dismissal stricto
sensu.

39. In a case where allegations of misconduct are involved, it is important for an employer to act promptly, lest it be said that
the employer has condoned the conduct of the employee: Federal Supply and Cold Storage Company of South Africa
(1910) 103 LT 150 at 153; Porter v Eltin (2000) 80 WAIG 5349; Miskiewizc v City of Belmont (1995) 75 WAIG 1811.

40. It is also the case that a flaw in the procedure that leads to a dismissal, will not, in every case, lead to a finding of
unfairness. All of the circumstances of the case must be considered: Shire of Esperance v Mouritz (1991) 71 WAIG 895;
Byrne v Australian Airlines (1995) 65 IR 32. It is also the case however, that contemporary standards of industrial fairness
require an employer to clearly indicate whether an employee�s employment is at risk, in order that they may take
appropriate remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635. This obligation is not
circumvented by reason of the fact that the employee concerned is a teaching professional: Peters v Penrhos College (1993)
73 WAIG 1213 at 1220.

41. In this case, there are particular qualities attaching to both the applicant and the respondent that are relevant. The
respondent, as a school for girls, as for any school, has indisputably a duty of care to the students of the school. The safety
and well being of students in any school is a paramount consideration. The respondent has an obligation at common law to
take reasonable care to avoid acts or omissions that could lead to reasonably foreseeable risks of injury to students. (See
generally Trindale and Cane, The Law of Torts in Australia at 277-283; 596-602). The respondent might also be held to be
vicariously liable for the conduct of its employees. There are also statutory obligations imposed upon both an employer and
an employee in relation to health and safety in a school that is a workplace, pursuant to ss 19 and 20 of the Occupational
Safety and Health Act 1984. The applicant is also an experienced, senior teacher, and was relevantly, head of the physical
education department of the respondent.

42. In this case, I have carefully considered all of the evidence and the submissions. In particular, I have had regard to the
position occupied by the applicant and the nature of the respondent as a school for girls.

43. As already observed earlier in these reasons, the respondent effectively relied upon the Challenge Stadium Incident and the
K and C Incident in its justification for the dismissal of the applicant.

44. Turning to the Challenge Stadium Incident, I am satisfied on the evidence and I find, that the applicant did, as alleged, leave
the students C and N behind at the Challenge Stadium, when the one bus departed to return to the school. I am also satisfied
that the applicant was told by the students concerned that they were going to be collected by a parent and that the collection
of students by parents at events such as this, was not uncommon. I also find that there was no specific policy in place at the
respondent dealing with these situations, at least as having application to physical education excursions. I also accept that
the two students concerned remained in an area of the stadium that was well lit with other people in the vicinity. I also have
no doubt that the leaving of the two students at the Challenge Stadium in those circumstances, would have caused the
parents of the students some degree of anxiety. I am also satisfied and I find however, that on this incident becoming first
known to the respondent, no immediate steps were taken, by way of discipline against the applicant. The matter was simply
left for some time, after it was initially brought to her attention. Furthermore, there appeared to be on the evidence, and I
find, no further concrete steps taken by the respondent, in terms of directions to staff or policy, by way of follow up, to
ensure that matters of that kind did not re-occur.

45. Be that as it may, in my view, the applicant�s conduct, in not verifying the fact that the two students were to be collected by
a parent, was an error of judgement by the applicant. The applicant, as a teacher of many years standing, and moreover as
the head of the physical education department, should have known better. Whilst I accept that a teacher is entitled to believe
what he or she is told by a student that does not derogate from the overall responsibility of the teacher, and in turn the
school, to ensure that the primary duty of care to the students is safe guarded. In this respect, I do not accept the
submissions of counsel for the applicant, that the obligations of the respondent to the two students after the swimming
training, is no different to that of students returning home after school. In my opinion, whilst attending the swimming
training away from the respondent�s premises on such an excursion, at all times when so attending, the respondent has a
responsibility to ensure the safety and well being of the students both at the swimming training and in relation to their
transport to and from the event. In this case, that responsibility involved ensuring that all of the students, who required to be
transported back to the school, were so transported in order that they could make their way home. In my opinion, the
obligation on a teacher in this regard, comes down to a question of common sense.

46. As to the K and C incident, I am satisfied on the evidence that the students concerned had caused disruption, prior to the
incident on 15 March 2000, in the applicant�s physical education classes. Additionally, on the evidence I am satisfied that at
least K, in not attending the required swimming training at least once per week, in accordance with the agreement between
the parents concerned and the respondent, had breached that agreement on more than one occasion. Whilst it was accepted
that elite swimmers had significant commitments outside of the respondent�s swimming team, nonetheless, they were
obliged to participate in the respondent�s team and to comply with the minimum requirement imposed by that commitment.
This was no more than being a part of the swimming team and taking part in the team environment. In this regard, I accept
on the evidence that the applicant had regard for the welfare of all of the students in the respondent�s swimming team, and
could not reasonably only have regard to the interests of the elite swimmers. To do so in my opinion, would be quite unfair
to the other students and would not be consistent with promoting the respondent�s team as a whole.

47. On the evidence, and noting that the two students concerned were not called to give evidence, I accept on the day of
15 March the students were disruptive, discourteous and behaved quite inappropriately towards the applicant not only as a
teacher at the respondent, but also the head of the physical education department. I find that in response to this behaviour,
both students were sent to the applicant�s office. Subsequently, in the presence of Ms Clay, a confrontation took place
between the applicant and the two students. I accept that the applicant was angry and that she expressed her anger in no
uncertain terms to the two students. I also accept however, that even during this exchange, the two students were certainly
not contrite or apologetic for their earlier behaviour. There was no evidence before me and I find that the applicant in any
way touched the two students. I do not accept the respondent�s submissions that even if the applicant thought about
touching or striking the students, which she did not admit occurred, that merely having such a thought could constitute a
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breach of the duty of care. On the contrary, it could be concluded that if the applicant did have such thoughts, but refrained
from acting upon them, that was evidence of restraint.

48. I also accept on the evidence that the applicant shouted at the two students concerned, out of anger and no doubt some
frustration, in response to their behaviour that day and previously. I am also of the view however, that this was not an
appropriate response from any teacher in particular one of the applicant�s standing and experience.

49. The question that arises however is whether the applicant was given a �fair go all around� and whether the conduct
complained of itself would warrant the ultimate sanction of dismissal. I have already noted in these reasons that it was
common ground that the applicant was never told that her employment with the respondent was at risk. To that extent, the
circumstances in the present case are distinguishable from those before the Commission in Peters, to which counsel for the
respondent made reference. Similarly, in my opinion, the circumstances before the Commission in Maygar v Ursula Frayne
Catholic College (1997) 77 WAIG 2175 are distinguishable from those in the present matter. In Maygar, it was the case that
there were performance and efficiency issues raised with the applicant teacher over several years and the teacher concerned
had ample notice that his employment was at risk. A similar position existed in Peters.

50. Additionally, in my view, it is unquestionable that a school such as the respondent has a clear duty of care to ensure that
students are guarded against foreseeable risks adverse to their safety and welfare. However, the circumstances arising in
Pucco v Catholic Education Office (1996) 68 IR 407, also referred to by the respondent, whilst not binding on this
Commission, again is distinguishable upon its facts. In Pucco, the school teacher concerned was summarily dismissed for
misconduct for engaging in repeated inappropriate physical contact with students, in deliberate breach of a reasonable
direction to desist. That was not the circumstance in this matter.

51. The respondent�s failure at any time, to adequately warn the applicant that her employment was at risk, in particular
following the issuance of the memorandum of 27 October 1998 (�GCR35�), was, in an industrial sense, applying the
relevant principles set out in Bogunovich, quite unfair. Furthermore, it was also clear on the evidence, that there had been a
degree of pre-judgement by the respondent, of circumstances giving rise to both the Challenge Stadium and K and C
incidents. I have no doubt from the evidence, and inferences able to be drawn from it which I do draw, that Mr Rixon was
under some pressure from the respondent�s council to remove the applicant from its teaching staff, and to that extent Mr
Rixon was in an invidious position. However, be that as it may, such a situation does not absolve the respondent from, in all
the circumstances, treating an employee fairly. The meeting of 4 April 2000 was clearly intended to bring about an
amicable parting of the ways between the applicant and the respondent. However, this simply was not to be and it was the
respondent who initiated the applicant�s dismissal and effected it.

52. As to the conduct of the applicant in relation to the Challenge Stadium and K and C Incidents, both were examples of
unacceptable conduct on behalf of a teacher.  Given all of the circumstances of the case however, I am not persuaded that
they of themselves would warrant a decision to dismiss the applicant. Even having regard to the prior parent complaints,
taken as a whole, I consider that the incidents probably warranted a severe reprimand, but not the ultimate sanction of
termination of employment.

53. Having regard to all of the evidence, and the submissions of the applicant and the respondent, I am of the view that the
applicant�s dismissal was harsh, oppressive and unfair.

Remedy
54. The applicant originally sought reinstatement in her notice of application. However, at the conclusion of the proceedings,

counsel for the applicant indicated that she no longer sought reinstatement, because of the destruction of the
employer/employee relationship. Instead, an order of compensation for loss and injury was sought, to the maximum level
available under the Act.

55. It is for the Commission pursuant to s 23A of the Act, to form a view as to whether reinstatement or re-employment is
impracticable in all the circumstances of the case. From all of the evidence in this matter, I am satisfied that the relationship
between the parties has become strained to the point that an order of reinstatement or re-employment would be
impracticable. I therefore consider the claim for compensation. In this regard, I refer to and apply the principles relevant to
the assessment of compensation for loss and injury as dealt with by the Full Bench of the Commission in Bogunovich. In
essence, an unfairly dismissed employee should be, as far as is possible, restored to the position that he or she would have
been in, but for the unfair dismissal. This is of course, subject to any findings of fact as to the contingency of ongoing
employment. There must also be a causal link between the applicant�s dismissal and the loss and injury in respect of which
an order of compensation is sought: Gilmore and Anor v Cecil Brothers (1996) 76 WAIG 4434 at 4446. Additionally, in
respect of injury, there must be evidence that the employee concerned has suffered shock, humiliation, distress and the like,
beyond that which normally is associated with a dismissal: Lynam v Lataga Pty Ltd (2001) 81 WAIG 986.

56. Since her dismissal, the applicant gave evidence as to teaching positions applied for in both government and independent
schools. Additionally, the applicant engaged in some casual teaching for the education department in this State following
her dismissal on or about 27 July 2000, in the months of August and September 2000 for a total period of some 18 days at
the rate of $185.00 per day gross. Additionally, the applicant worked at Wanneroo Senior High School between 16 October
to 13 December 2000 at the rate of $928.15 per week gross and from 21 December to 31 December 2000 earning the sum of
$648.25. The applicant took up a teaching position at Seven Oaks Senior College commencing February 2001 on a three-
year contract. Her annual gross salary being $48,264 equating to $1,850.38 gross per fortnight. The applicant�s evidence
also was that opportunities for promotion in her present employment are negligible.

57. In relation to the applicant�s claim for compensation for loss and injury, evidence was adduced from Ms York, a clinical
psychologist. Ms York has a Masters Degree in clinical psychology and has been in private practice as a clinical
psychologist since in or about 1991. Ms York gave evidence about consultations with the applicant in August and
September 2000 and in April, May, July and August 2001. Tendered as exhibit A6 was a psychological report prepared by
Ms York, in response to a request from the applicant�s solicitors. The report records the interviews conducted by Ms York
with the applicant. It refers to the applicant�s experiences in her employment with the respondent, in particular the
circumstances leading up to and after her dismissal. Ms York�s opinion was that the applicant demonstrated a considerable
level of stress and distress and in her opinion, the applicant was depressed.

58. It was Ms York�s opinion that as a consequence of her dismissal and the manner of it, combined with the factor of work
identity as being a major factor in the applicant�s self confidence and self esteem, the applicant suffered considerable
psychological damage. Whilst accepting that there were other factors connected with her personal life that were also
causing the applicant some anxiety and stress, Ms York concluded that the applicant�s dismissal had had a major
psychological and emotional impact upon her, which affected her identity as a teacher and undermined her self confidence
and self esteem. It was Ms York�s opinion that the applicant was presently experiencing clinical depression which was
affecting her day to day life.
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59. In this case, I am satisfied on the evidence and I find that the applicant has suffered an injury causally connected to her
dismissal. In my view, based on the evidence, the psychological impact of the dismissal on the applicant, as made plain by
Ms York�s evidence, was not insignificant and substantially related to the symptoms of ongoing clinical depression referred
to by Ms York in her report. Having regard to this evidence, and the significant distress caused to the applicant, I assess
compensation for injury in the sum of $10,000.

60. As to loss, I am satisfied on the evidence and I find that the applicant has suffered a loss of remuneration in the period since
her dismissal up to the commencement of her new employment in or about February 2001. Additionally, I am satisfied and I
find that the applicant has and is suffering an ongoing loss in terms of the difference in income between her employment
with the respondent and her present employment. I am not persuaded that a finding is open to me that the employment could
have been terminated fairly in the near term to the dismissal, nor that the applicant would have left of her own accord.  As a
matter of equity and good conscience, in my view, the applicant should be fully compensated for that loss. That is, the loss
in the period from on or about 27 July 2000 to 2 February 2001 in terms of loss of remuneration at the applicant�s annual
salary rate of $60,124. Furthermore, the ongoing loss represented by the difference in annual remuneration between the
applicant�s position with the respondent and her present position on and from 2 February 2001 to date. Furthermore,
consideration is to be given to deductions for income received from employment from other sources by way of casual
teaching appointments in the total of $11,402.25. Additionally, there was evidence at 106-109 of the transcript, that the
applicant undertook other casual teaching appointments, in respect of which quantification of earnings was not in evidence.
These earnings should also be deducted from any loss incurred.

61. I am satisfied that the applicant has taken all reasonable steps to mitigate the loss she has sustained: Bogunovich.
62. Accordingly, I direct the parties to confer within seven days as to the preparation of a schedule of loss, setting out the

income received and remuneration lost, consistent with these reasons. If the parties are unable to agree on the quantum, the
matter will be re-listed and determined by the Commission.

Fixed Term Contract Claim
63. The applicant also claimed as a denied contractual benefit, the sum of $146,345.00, being the balance of an alleged four

year fixed term contract as head of the respondent�s physical education department
64. The crux of the applicant�s claim in this regard, was contained in a letter of appointment to the promotional position level

1 head of department, contained at annexure �GCR7� to Mr Rixon�s witness statement. This letter, signed by the applicant
on 25 March 1999, refers to the Penrhos College (Enterprise Bargaining) Agreement, 1999 (�the Agreement�) and clause
12(6) thereof, which provides for the appointment of teachers to �promotional positions�. The letter to the applicant
confirmed her appointment to a position of responsibility as head of the physical education department, for a fixed term of
four years in the first instance, from 1 January 1999. It is to be noted that clause 12(6) of the Agreement further provides
that appointments to all level 1 head of department promotional positions be for an initial four year term, with possible re-
appointments to promotional positions for second and subsequent terms for three years, subject to a satisfactory summative
appraisal. By clause 12(6)(d) of the Agreement, promotional position appointments can be terminated prior to the end of the
term of appointment either by mutual agreement, or by the respondent in the case of an unsatisfactory summative appraisal.

65. The applicant�s initial terms and conditions of appointment were set out at annexures �GCR1� and �GCR2� to Mr Rixon�s
witness statement. By �GCR1�, in a letter dated 29 March 1993, the applicant was offered the position of head of physical
education at the respondent. The letter specified that the terms and conditions of the applicant�s appointment were set out in
the Independent Schools Teachers Award. Additionally, the applicant signed �Terms and Conditions of Employment�.
Those terms and conditions of appointment, at annexure �GCR2�, provided at clause 8, that the applicant�s appointment
may be terminated by either party giving at least six weeks notice in writing within the school term. The respondent�s right
to dismiss for misconduct was preserved by this clause.

66. The Independent Schools Teachers Award 1976 (�the Award�), by which the applicant and the respondent were bound,
provides at clause 7(2), that except in the case of relief or temporary teachers, the termination of the service of a teacher
shall require a minimum of six weeks notice by either party to take effect from the close of school business at the end of
school term. Additionally, by clause 6 of the Agreement, it is provided that where there is any inconsistency between the
Agreement and the Award, the Agreement is to prevail.

67. It is to be noted that up until the time of �GCR 7� and prior to the Agreement coming into effect, the applicant was
occupying the position of head of department on an indefinite basis, but subject to the respondent�s right to terminate on
notice, pursuant to her contract of employment and the Award. So much so is clear from the terms of cl�s 2, 5 and 8 of
�GCR 2�. That is, the applicant was contractually entitled to remain in the head of department position without any finite
term.

68. The effect of �GCR 7� in my opinion was to vary the applicant�s contract of employment by the agreement of the parties, to
impose a finite term on the applicant�s holding of the position of head of department, to reflect the clear intent of cl 12(6) of
the Agreement, to remove �permanent� head of department positions.  Were it not for �GCR 7�, in my view, there would be
no basis at all for the applicant to claim a contractual benefit of such a kind, as the �fixed term� promotional position would
be derived from the Agreement, and not the applicant�s contract of employment.

69. In my opinion, the applicant, as at the time of the dismissal, was not, as a matter of law, employed pursuant to a fixed term
contract. A fixed term contract is a contract for a finite period that is not able to be lawfully terminated prior to the
expiration of the period specified in the contract: British Broadcasting Commission v Ioannou (1975) 1 QB 781; Dixon v
British Broadcasting Commission (1979) IRLR 114.

70. The applicant�s employment was at all material times, subject to the terms of both the Award and the Agreement. It is trite
to observe that whilst the terms of the Award and the Agreement are not incorporated or �imported� into the contract of
employment, they operate on the contract once formed: Byrne at 33-36; 64-66. The Award clearly provides that the contract
of employment of a teacher may be terminated by either party on the giving of the notice. This was also reflected as an
express term in the applicant�s contract of employment to which I have already made reference. This remained so
notwithstanding the variation effected by �GCR 7�. By the terms of the Agreement, the appointment to �promotional
positions� as provided in the Agreement, must have been regarded as subject to the other rights and obligations contained in
the Award, to the extent that they were not inconsistent with the terms of the Agreement. The Agreement is silent in relation
to termination of contracts of employment.

71. Furthermore, the appointment to a �promotional position� under the Agreement is necessarily dependent upon the existence
of a contract of employment between the respondent and a teacher as such, governed by the terms of the Award. That is, an
appointment to a �promotional position� would be meaningless and indeed not possible, unless and until there exists
employment as a teacher, governed by the terms of a contract of employment, the Award and the Agreement. This is
evidenced at least in part, by the terms of clause 12(6)(d) of the Agreement, providing for the termination of appointments
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to promotional positions. There is no suggestion in this clause, and in my opinion nor could there be, that the termination of
the appointment to a promotional position, would thereby as a consequence, terminate the contract of employment between
the teacher and the respondent. This also tends to negative the proposition of a �fixed term� for the promotional position
itself, it being able to be terminated in the manner prescribed by cl 12(6)(d).

72. I am therefore not persuaded that the appointment of the applicant to the promotional position of head of physical education
department with the respondent, constituted a fixed term contract in its proper sense, which would lead to the denial of a
benefit of the balance of such a fixed term contract, if prematurely terminated.

73. The applicant�s claim in this regard must be dismissed.
Conclusions
74. I therefore conclude that the dismissal of the applicant was harsh, oppressive and unfair and the applicant should be

compensated for the loss and injury as I have found it to be. Appropriate declarations and orders will issue to this effect in
due course.

_________

2002 WAIRC 05081
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY ANNE SMITH, APPLICANT
v.
PENRHOS COLLEGE (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO/S. APPLICATION 1302 OF 2000
CITATION NO. 2002 WAIRC 05081
_________________________________________________________________________________________________________
Result Application granted in part
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr M Saraceni of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Ms M Saraceni of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1. DECLARES that Ms Beverley Smith was harshly, oppressively and unfairly dismissed from her employment, as
Head of Department, Physical Education, by the respondent on or about 27 July 2000.

2. DECLARES that the reinstatement of Ms Smith is impracticable;
3. ORDERS the respondent to pay to Ms Smith compensation in the sum of $29,458.45 less any amount payable to the

Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 14 days of
the date of this order.

4. ORDERS that the applicant�s contractual benefit claim in the sum of $146,645.00 be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2002 WAIRC 05196

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIANNE FAYE TENTHY, APPLICANT

v.
AIRLITE GROUP OF COMPANIES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 2246 OF 2001
CITATION NO. 2002 WAIRC 05196
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms D. Tenthy
Respondent Ms K. Gates
_________________________________________________________________________________________________________

Reasons for Decision
1 On 14 December 2001 Ms Tenthy filed a claim in the Commission that she had been unfairly dismissed by Airlite Group of

Companies. She states in her claim that she was told she could not start work until she had signed a workplace agreement. She
discovered that the rate of pay within the workplace agreement was $11.60 per hour, which was to have included a 17%
loading and hence had no paid holidays, and that this was less than the $11.90 per hour which had been indicated to her at



662 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

interview. She believes that she was unfairly dismissed solely on the basis that she wanted to look over the workplace
agreement. She states that she asked for her induction to continue and upon wanting to look over her workplace agreement she
was dismissed until it was signed. She wrote that she does not wish to work for a company that �that basically forces an
unwanted agreement on people who need work�.

2 It was noted that Ms Tenthy�s application did not indicate any date that she started work nor any date of dismissal and
accordingly the Commission wrote to Ms Tenthy asking whether or not she had in fact been employed by the respondent. Ms
Tenthy wrote back to the Commission in a letter received on 12 February 2002. I will return to this later, but Ms Tenthy states
she attended an arranged interview and was offered a position as a cleaner. She was told her rate of pay, her hours, her duties
and when to meet her instructor. She stated that she would consider an AWA [I suspect that Ms Tenthy means a workplace
agreement] because it was her belief that if a workplace agreement was not suitable she would be paid at the government set
rate. She states that she accepted the position and she was to start on Friday. She states that she was prevented from starting the
position that she had accepted.

3 In light of Ms Tenthy�s reply, the Commission listed her application for a conference. This was held on 3 April 2002. Ms
Tenthy did not attend the conference and the respondent was represented by Ms Gates, its General Manager, Administration.
According to the Notice of Answer and Counter Proposal filed by Airlite Cleaning Pty Ltd, Ms Tenthy attended for interview
and was offered employment under an individual workplace agreement. For her to commence work she would need to come to
the office and complete the workplace agreement as well as participate and successfully complete a questionnaire following an
induction into the company�s policies and procedures. Ms Tenthy did take the workplace agreement away for further review
and in response to her request, she was allowed to complete her induction because she lived far away and did not want to come
back once she had signed the workplace agreement. However, Airlite Cleaning did not hear from Ms Tenthy again and Airlite
Cleaning assumed she did not wish to accept the offer of employment.

4 This decision is based upon Ms Tenthy�s Notice of Application and her letter, together with the Notice of Answer filed by
Airlite Cleaning Pty Ltd.

5 In order for Ms Tenthy to have been dismissed, she must have been employed. Ms Tenthy recognises that she did not start
work but, according to her letter, she states that the basis for any employment is �a contract between employer and employee.
The employment contract is the exchange of a promise to work for a promise to pay wages�.

6 In this, Ms Tenthy is correct. If I accept for the moment that the facts alleged by Ms Tenthy in her Notice of Application and
her letter are correct (and Airlite Cleaning does not entirely agree that they are), then Ms Tenthy was offered the job as cleaner
and she accepted it. At that stage, there was a contract between Ms Tenthy and Airlite Cleaning that she would be employed.
However, she was not at that stage employed.

7 To put it another way, even accepting Ms Tenthy�s version of the events, if Airlite Cleaning did not then employ her as she had
been promised, Airlite Cleaning breached its promise to employ her which arose out of the simple contract between her and
Airlite Cleaning. The breach would mean that its promise to employ Ms Tenthy was never carried out and she never went on to
become an employee. She was therefore not dismissed.

8 It may be, on Ms Tenthy�s version of the events, that Airlite Cleaning is in breach of its contract to employ her, but it cannot be
said either as a matter of logic or as a matter of law that it dismissed Ms Tenthy. It did not dismiss her because it refused to
employ her.

9 I add that Airlite Cleaning�s Notice of Answer and Counter Proposal indicates that it disagrees that it ever had a contract with
Ms Tenthy to employ her. However, in this decision, I have attempted to illustrate by reference to Ms Tenthy�s own claim that
her application in this Commission claiming that she was unfairly dismissed cannot succeed. Accordingly, it will be dismissed.

10 For all of the above reasons, an Order now issues that dismisses Ms Tenthy�s claim on the basis that the Commission does not
have the jurisdiction to deal with it because Ms Tenthy was not dismissed.

11 Order accordingly.
_________

2002 WAIRC 05197
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANNE FAYE TENTHY, APPLICANT
v.
AIRLITE GROUP OF COMPANIES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 2246 OF 2001
CITATION NO. 2002 WAIRC 05197
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms D. Tenthy
Respondent Ms K. Gates
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D. Tenthy on her own behalf as the applicant and Ms K. Gates on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, here by orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05098
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM SCOTT TILLEY, APPLICANT
v.
ABACUS COMPUTERS AND TECHNOLOGY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. APPLICATION 1623 OF 2001
CITATION NO. 2002 WAIRC 05098
_________________________________________________________________________________________________________
Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr A Tilley
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act). The applicant Mr Adam

Scott Tilley alleges that he was dismissed unfairly on 24 August 2001. He sought 10 weeks in compensation. The applicant
worked as a Storeman for the respondent, Abacus Computers & Technology, from 6 August 2001 to 24 August 2001.

2 Following an unsuccessful conciliation conference on 15 October 2001 the matter was listed for hearing on 4 February 2002.
Both parties were advised by notice of the Commission dated 16 October 2002. The respondent�s address in each case being
the address on their letterhead in the notice of answer and counter proposal. At hearing the applicant represented himself and
there being no appearance by the respondent, the matter was heard, and the Commission advised the applicant that a copy of
the transcript would be forwarded to the respondent to enable them to make any submission.

3 The applicant in his evidence stated that he was employed on 8 August 2001 as a warehouse Storeman and was dismissed on
24 August 2001. His duties included the receiving of stock, dealing with couriers, sending out stock, picking of goods, packing
of goods, dealing with store inquiries, stock checking and putting away stock.

4 The respondent�s notice of answer and counter proposal lodged in the Commission on 25 September 2001 has attached to it Mr
Tilley�s contract of employment dated 3 August 2001 indicating amongst other matters a probationary period of three months.
The respondent complained that Mr Tilley�s performance was not adequate in relation to stock control, a customer order and
cleaning up.

5 The applicant in his evidence stated that he was employed under a written contract which contained a clause relating to three
months probation.

6 The applicant under questioning from the Commission advised that following his dismissal on 24 August 2001 he obtained
casual employment at Post Data earning he says around $600.00. On 26 September 2001 Mr Tilley obtained full time
employment with Seekers Australia earning $380.00 net per week during his three month probation period, compared to
$391.00 net per week which Mr Tilley earned when employed at Abacus. The only other earnings during this period were
$60.00 for umpiring football games on a Saturday during September. He received a pay increase with Seekers Australia on
26 December 2001.

7 Mr Tilley in his evidence states that he believes that his dismissal is unfair due to the lack of any warnings and the fact that he
was not told that he was doing anything wrong. He says he tried to learn the manual which was given to him but he was very
busy at work. He was not given a reason for his termination. He tried unsuccessfully to get an answer as to why he was
dismissed. He says that apart from some initial training he, and his fellow storeman, were left to learn for themselves.

8 On 22 February 2002 the Commission forwarded to the respondent, by mail and facsimile, a copy of the transcript of the
proceedings with a covering letter advising them that if any submission was to be made it should be done by close of business
Friday 8 March 2002. The Commission did not receive a response from the company.

9 Mr Tilley was a very credible witness and I accept his evidence. I find that he was dismissed unfairly on 24 August
2001 without prior warning or any reason given.

10 Mr Tilley does not believe he could work for the respondent again, given the treatment he received. He had obtained other
employment and I am sure that reinstatement is impracticable.

11 Mr Tilley was on probation at the time of dismissal. The probationary period was for three months and he had worked three
weeks of that period. He has sought and gained alternative employment. The loss incurred by Mr Tilley was, for the period
24 August 2001 to 26 September 2001, $391 per week by 4.4 weeks, ie $1,720.40. He earned $600 at Post Data during this
period. Hence his total loss for this period was $1,120.40. Mr Tilley had a continuing loss of $11 per week for the remainder of
his probationary period which would have finished on 5 November 2001. I would calculate his loss to this date given the
nature of probationary employment being one where the employee is on trial. The additional loss is therefore $11 by
5.6 weeks, ie $61.60. The total loss is therefore $1,182.00 and that is the award I would make.

________

2002 WAIRC 05151
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM SCOTT TILLEY, APPLICANT
v.
ABACUS COMPUTERS AND TECHNOLOGY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 4 APRIL 2002
FILE NO. APPLICATION 1623 OF 2001
CITATION NO. 2002 WAIRC 05151
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr A Tilley
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Tilley on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Adam Scott Tilley, was harshly and unfairly dismissed by the respondent on the
24 August 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of $1,182.00 to Adam

Scott Tilley.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05046
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NICOLE MARGARET WHITTLE, APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 19 MARCH 2002
FILE NO. APPLICATION 1331 OF 2001
CITATION NO. 2002 WAIRC 05046
_________________________________________________________________________________________________________
Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr G. Lawton (of counsel)
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Nicole Whittle was employed by the ACC as a Complaints Investigator from 1 November 1999 until her dismissal on 4 July

2001.  The ACC dismissed Ms Whittle summarily for the reasons set out in its letter of 3 July 2001.  The ACC is satisfied that
she committed the acts of misconduct alleged in a letter delivered to her on 24 May 2001.  That is, on a date unknown between
16 January 2001 and 14 April 2001 she informed Constable Christopher Taylor he was the subject of a complaint (and the
nature of the complaint), and he was the subject of an Internal Affairs Unit investigation into the complaint and that the ACC
had been notified of those matters.

2 Ms Whittle denies the allegation.  Ms Whittle concedes knowing Constable Taylor but states that she had only infrequent
contact with him.  She states that in early February 2001 Constable Taylor himself told her that he was unlikely to gain a
position in the police Airwing because he was under suspicion.  She then accessed the ACC�s data base and saw that he was
the subject of a complaint.  She decided to limit contact with him.

3 Her evidence is that in mid-March Constable Taylor contacted her and told her he had attended the Internal Investigation Unit
and knew the allegation made against him.  She replied that she was pleased that he now knew that because that was why she
had been maintaining her distance and not returning his telephone calls.  He expressed surprise that she knew anything about it
and she confirmed that the ACC gets holdings from IAU but that she was not going to talk about it.  On 14 March she
disclosed her association with him to her supervisor.  She did so verbally and did not follow it up in writing as he requested.

4 The evidence before the Commission, particularly from Mr Shane Wilson (the Acting Director of Operations of the ACC)
makes it clear, although the discussion between Ms Whittle and Constable Taylor in mid-March did form part of the ACC�s
overall consideration and it was considered to be a breach of confidentiality, it did not form the basis of the respondent�s
decision to dismiss Ms Whittle.

5 Rather, the basis for the decision to dismiss Ms Whittle is the belief of the ACC that it was Ms Whittle who originally told
Constable Taylor that he was the subject of the complaint, the subject of an IAU investigation into it and that the ACC had
been notified of those matters.  The basis for the ACC�s belief is the report made by a Sergeant Lee to his supervisor about a
conversation which occurred in his presence between Constable Taylor and Ms Whittle on 24 April 2001.  Sergeant Lee gave
evidence in these proceedings.  In brief, the circumstances of Sergeant Lee�s evidence arose as follows.

6 On 24 April 2001, Constable Taylor was interviewed by the IAU.  Sergeant Lee was appointed by his supervisor as an
�interview friend� and accompanied him.  Sergeant Lee�s evidence is that at the conclusion of the interview as he and
Constable Taylor departed the IAU building in St George�s Tce, Constable Taylor telephoned someone on his mobile
telephone and arranged to meet with that person in Trinity Arcade.  In his evidence before this Commission, Sergeant Lee
stated that when he asked Constable Taylor what was going on, Constable Taylor told him that he wanted Sergeant Lee to meet
the person who had told him about the Information Report and that this person was a friend of his who worked at the ACC.

7 Sergeant Lee�s evidence is that as they turned into the St George�s Tce end of Trinity Arcade, he saw a young woman standing
at the top of the steps adjacent to Trinity Church.  As soon as she saw him and Constable Taylor, she appeared to turn around
and walk away in the opposite direction back into the arcade.  Constable Taylor asked him to wait, went inside the arcade and
5 � 10 minutes later came out with the same young woman and all three of them went into the church.  They sat down on a
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pew inside the church and Constable Taylor introduced him to her.  She was Ms Whittle.  Sergeant Lee�s evidence is that
Constable Taylor spoke to Ms Whittle and then he, Sergeant Lee, spoke to her and she told him that she worked for the ACC
and was a friend of Constable Taylor�s.  Her job at the ACC was to vet files, in particular, crime stoppers� files prior to them
going to the Police Service for enquiry.  When she had seen the Information Report with Constable Taylor�s name on it, she
informed her supervisor of her acquaintance to an officer who was named in one of those reports and shortly afterwards she
had told Constable Taylor of the Information Report.

8 Subsequently, either the following morning or the morning after that, Sergeant Lee reported the conversation to his supervisor.
Sergeant Lee�s report forms the basis of the ACC�s decision that Ms Whittle had committed an act of misconduct sufficient to
warrant her summary dismissal.  In this context, it is appropriate to note that it was an express term of Ms Whittle�s contract of
employment that before commencing duties, she take an oath or affirmation to be administered by the Chairman of the ACC
that, except in accordance with the Anti-Corruption Commission Act 1988, she will not divulge any information received by
her under that Act.  Ms Whittle took that oath or affirmation.  It is therefore apparent that if, as the ACC believes, Ms Whittle
had told Constable Taylor that he was the subject of a complaint, the subject of an Internal Affairs Unit Investigation into the
complaint and that the ACC had been notified of those matters, she would have breached an express term of her contract and
the ACC would be entirely justified in dismissing her.  It would make Ms Whittle�s claim in this Commission that her
dismissal was harsh, oppressive or unfair most unlikely to succeed.  Indeed, Ms Whittle, very properly, does not argue
otherwise.  Her argument is that she did not inform Constable Taylor of the issues alleged and accordingly, it was harsh,
oppressive or unfair for her to have been dismissed for having done so.

9 Ms Whittle�s claim is to be approached in the following manner.  Her dismissal was summary following an alleged act of
misconduct.  The authorities make it quite plain that in such circumstances the ACC bears an evidentiary onus to show that on
balance the misconduct had in fact occurred (Newmont Australia Ltd v. AWU (1988) 68 WAIG 677 at 679; and see too
Winkless v. Bell (1986) 66 WAIG 847 at 848 and see also Franklins v. Webb, NSWIRC (1996) 72 IR 257 at 260).  The ACC
will satisfy the evidentiary onus if it demonstrates that insofar as was in its power, before dismissing Ms Whittle, it conducted
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in the
circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and respond
thereto; and that having done those things the ACC honestly and genuinely believed, and had reasonable grounds for believing
on the information available at that time, that Ms Whittle was guilty of the misconduct alleged and that taking into account any
mitigating circumstances either associated with the misconduct or her work record, such misconduct justified dismissal
(Western Mining Corporation v. AWU (1997) 77 WAIG 1079 at 1084 citing Bi-Lo Pty Ltd v. Hooper (1992) 53 IR 224 at 229).

10 The ACC relies upon the evidence of Sergeant Lee.  That is, the ACC believes Ms Whittle is guilty of the act of misconduct
alleged because Sergeant Lee states that Ms Whittle told him she had done so.  It appears therefore that the matter before this
Commission turns upon whether or not Sergeant Lee�s evidence is accepted.  In approaching the issue of whether his evidence
is accepted, I observe that Sergeant Lee presented a most favourable impression as a witness.  He was clear in his recollection
of what Ms Whittle said to him and I have no reason to doubt that his evidence was given honestly.  Indeed, Ms Whittle states
that she does not know any reason why Sergeant Lee would be deliberately dishonest.

11 It was submitted that Sergeant Lee had been inconsistent in what he had related to Senior Sergeant Ball about the meeting in
Trinity Arcade.  This submission is based upon what Senior Sergeant Ball told ACC investigators that Sergeant Lee had told
her (exhibit R1).  In my view, the element of hearsay involved makes this submission very difficult to sustain.  I do not accept
it for the reasons which follow.

12 Sergeant Lee was cross-examined on his evidence in this Commission, and in particular about his recollection of the
conversation in the church.  It was put to him that Constable Taylor, when he was subsequently interviewed again by the IAU,
stated that Sergeant Lee was unaware why and where he and Constable Taylor were going after they had left the IAU.
Sergeant Lee stated that what Constable Taylor said to the IAU is untrue.  I suspect that Sergeant Lee is quite correct.  The
evidence is that the ACC believes that Constable Taylor is a liar and certainly Ms Whittle has not sought to bring him to this
Commission to give evidence.

13 Sergeant Lee states that as he and Constable Taylor approached the steps in Trinity Arcade, Ms Whittle walked away from
them.  Although Ms Whittle states that she does not initially recall walking away, I regard her evidence as conceding that she
did walk away.  She noted that Constable Taylor was waving his hand and she may have taken �about five � three or four,
five steps backwards.  I am not really sure what I did�.  I find that Sergeant Lee�s evidence on this point is correct.

14 Sergeant Lee maintained that he learned from Ms Whittle of the ACC involvement in crime stopper files because at that point
he had had not previous knowledge of those matters.  I have no reason to doubt this evidence, even if his recollection is that
she also said it was part of her job to vet files that came from crime stoppers prior to them going to the Police Service when it
was not.

15 Sergeant Lee states that Ms Whittle had told him that she had already made a disclosure to her superior.  This is factually
correct and it can only have been known by him if Ms Whittle had told him so.  Sergeant Lee maintained quite clearly that he
spoke directly with Ms Whittle and she told him that she had released the information to Constable Taylor, although she did
not say when nor how.  Sergeant Lee conceded that when he had the conversation with Ms Whittle and Constable Taylor he
was confused regarding the issues and that conversations between them which may have meant one thing to them may well
have meant something different to him.  He does not recall Ms Whittle telling Constable Taylor to �be open and honest�.
Rather, Sergeant Lee maintains he told Ms Whittle to report the matter to her own supervisor.  I am unable to conclude that
Sergeant Lee�s evidence was in any relevant sense broken down in cross-examination.

16 I have also paid considerable attention to the evidence of Ms Whittle.  It is to her credit that she was frank enough to concede
matters that were not in her favour.  For example, in her memorandum of 24 April 2001 to Mr Wilson at the ACC reporting on
her meeting with Constable Taylor and Sergeant Lee, she totally omitted reference to Sergeant Lee in the memorandum.
Under cross-examination she conceded that this would mean that a reader of the memorandum would not have known that
Sergeant Lee had been present.  I will return to this presently.

17 I have found the following to be relevant.  A key part of Ms Whittle�s evidence regarding her relationship with Constable
Taylor, as I understand that evidence, is that she reduced her contact with him after she had become aware of the complaint
made against him of which the ACC had been notified.  She maintained her distance notwithstanding that she had declared her
friendship with him to the ACC on 14 March 2001.  Nevertheless, in marked contrast to this, she met with him in Trinity
Arcade on 24 April 2001 at short notice, at his suggestion and during working hours.  When it was put to her in cross-
examination that to have done so was inconsistent with her stated actions of reducing contact with Constable Taylor, she was
unable to offer any explanation.

18 Added to that is the fact that when Ms Whittle saw Constable Taylor and Sergeant Lee (whom she did not know) she stepped
backwards in part because Constable Taylor was �waving his hand�.  I have found these two actions on her part tell against Ms
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Whittle.  It was quite inconsistent to meet with Constable Taylor when she was reducing contact with him.  It was also
inconsistent with her having disclosed the relationship to her superior to then take steps backward when she saw Sergeant Lee.

19 Further, although Ms Whittle spoke to Mr Wilson at the ACC after the meeting and prepared a memorandum, it is noteworthy
that she did not mention Sergeant Lee had been present.  Ms Whittle states that she did not do so in part because Mr Wilson
asked her to prepare only a brief note.  However,  I am not satisfied from the evidence that he did so.  I am not satisfied from
the evidence that Mr Wilson told her to make the memo only about �recent contact�.  That was not Mr Wilson�s evidence.
Ultimately, Ms Whittle stated that she was unable to recall the exact words Mr Wilson used and I am simply not able, on the
evidence, to conclude Mr Wilson said words to Ms Whittle to the effect that she had no need to include reference to Sergeant
Lee in the memorandum.

20 Nevertheless, Sergeant Lee had been present and did participate in the conversation even if not all of it.  He would have been
able to corroborate what Ms Whittle put into her memorandum.  It may well be, as Ms Whittle suggests, that she did not
appreciate the significance of mentioning, or not mentioning, him at that time.  The point is, however, that it was an omission
for which there is no satisfactory explanation.

21 Furthermore, the memorandum of 24 April 2001 does not include reference to the telephone conversation in March 2001 in
which Ms Whittle had confirmed to Constable Taylor her knowledge of the allegation and thus the knowledge of the ACC of
that allegation.  That too is an omission for which there is no satisfactory explanation.

22 I have also paid careful regard to Ms Whittle�s evidence-in-chief regarding the discussion in the church at which Sergeant Lee
was present.  Ms Whittle states that in response to Sergeant Lee�s question of her involvement, she replied �No involvement,
however I knew about the allegations.  I was aware of them�.  She denies that she told Sergeant Lee that she had told
Constable Taylor about the Information Report.  Nevertheless, I am satisfied from Sergeant Lee�s evidence that Ms Whittle did
say more than her evidence suggests.  At least she told him of her role in the ACC to which he referred in his evidence and
which she conceded she may possibly have said.  She also told him that she had already made a disclosure to her superior.  Ms
Whittle�s evidence of the conversation in the church is, at best, incomplete.

23 In summary, I am left with the impression that although Ms Whittle presented well as a witness, the inconsistencies and
omissions in her conduct and actions about which there are no, or no satisfactory, explanations make it difficult to prefer her
evidence over the evidence of Sergeant Lee given in these proceedings.  I accept that it is difficult to understand why
Ms Whittle, who was as I find somewhat wary about the meeting with Constable Taylor when she saw Sergeant Lee, would
confess to Sergeant Lee that she had been the person who had told Constable Taylor of the allegation.  However, in balancing
the evidence overall given by Sergeant Lee with the evidence overall given by Ms Whittle I am unable to conclude that
Ms Whittle�s evidence is to be preferred.

24 This brings into focus the issue before this Commission.  The ACC needs to establish that it had reasonable grounds for
believing on the information available at that time, that Ms Whittle was guilty of the misconduct alleged and that taking into
account any mitigating circumstances either associated with the misconduct or her work record, such misconduct justified
dismissal.  I find that it has done so.  The ACC did not need to prove that Ms Whittle told Constable Taylor that an allegation
had been made against him, that it was the subject of an investigation and that the ACC was involved.

25 Rather, the ACC needed to shown and it has shown, that on the information available to it, it had reasonable grounds for
believing on the information available at that time, that Ms Whittle was guilty of the misconduct alleged.  The oath or
affirmation required to be taken by Ms Whittle means that the subject of confidentiality is of significance and an issue of its
breach similarly so.  At the least, the inconsistencies and omissions in her conduct and actions about which there are no, or no
satisfactory, explanations would damage the necessary trust between the ACC as employer and Ms Whittle as employee.

26 I am also satisfied that the ACC conducted as full and extensive an investigation as was reasonable in the circumstances.  In
particular, its interviews of Ms Whittle and of Sergeant Lee were the minimum required in relation to the issues which this
Commission has been required to consider.

27 I am satisfied that the ACC has discharged the evidentiary onus upon it.  There is no other basis upon which Ms Whittle
mounts her claim and as a result Ms Whittle�s claim will be dismissed.

28 Order accordingly.
_________
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Order
HAVING HEARD Mr G. Lawton (of counsel) on behalf of the applicant and Mr D. Matthews (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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Reasons for Decision
1 The claim before the Commission by Mr Worthington is that he was harshly, oppressively or unfairly dismissed.  The

preliminary issue to be decided is whether or not Mr Worthington was an employee for the purposes of the Industrial Relations
Act 1979.

2 Mr Worthington�s evidence is that he is a valuer.  He is a Director of his family company Stonemont Holdings Pty Ltd as
Trustee for the Worthington Family Trust.  At the time of his dismissal, Stonemont Holdings Pty Ltd held 29.17% of the units
in the respondent.  Mr Worthington stated that he was employed to be the director in charge of the valuation department of the
respondent.  He worked there full-time.  His hours on the job would be anywhere between 40 and 60 hours per week.  In the
course of the typical week he met with the Directors of the various other departments of the respondent informally.  He would
check his mail and telephone messages and distribute to the other valuers assignments which had come in by phone, fax or e-
mail.  He would check the work-in-progress sheets to ascertain whether or not work was going out on time.  He himself filled
out a work-in-progress sheet.  He would inspect properties if there was a valuation inspection to do and would typically take a
client to lunch once or twice a week.  He would spend approximately 20 to 30 hours per week doing valuations.  Mr
Worthington carried two business cards, one for Australian Property Consultants and one for Ross Hughes and Company.
Both these businesses are associated with the respondent and not with Mr Worthington.  He did not ever undertake any work in
the valuation and real estate field in his own right.  He did not do paid work for any other organisation while he was working
for the respondent.  There was no formal contract setting out his terms and conditions.

3 Mr Worthington was remunerated on the basis of 45% of his production.  Thus, if he wrote $200,000 production for a year, his
entitlement would be $90,000 per year.  He could take that in whatever form he best saw fit to maximise the taxation
implications.  The correct situation as I understand it, particularly from Mr Worthington�s cross-examination, is that his
production was budgeted at $250,000.  His entitlement, which is effectively his salary for the year, would be $100,000.
Indeed, he claims in his Notice of Application that his annual salary is $100,000.  However, he nominated a figure of
$40,000 to be taken as PAYG for tax minimisation purposes.  The balance $70,000 is distributed through his family company
Stonemont Holdings Pty Ltd based on his accountant�s advice and Stonemont Holdings Pty Ltd makes a trust distribution to
him.  In fact, Mr Worthington was not personally paid by the respondent at all.  Mr Worthington does not have a personal bank
account.  Rather, what Mr Worthington describes as his salary is money either paid into his family company from which it is
then distributed to him, or is money drawn from that company in anticipation of its future payments.  The amount stated on Mr
Worthington�s personal tax return citing his income as $40,000 is a notional figure decided by him in order not to pay tax upon
the $100,000 per annum he regards as his salary.

4 The respondent paid for Mr Worthington�s mobile telephone and its expenses, the rental on his home telephone and for his
entertainment expenses.  The respondent paid for the licence he is required to hold and his subscriptions.  The respondent paid
superannuation payments on his behalf and, so far as he is aware, workers� compensation insurance.  The company paid for
professional indemnity insurance for Mr Worthington.

5 Mr Worthington did not receive, and indeed did not request, paid annual leave.  He did not regard himself entitled to sick leave
however, if he was ill, and he was on at least one occasion, the PAYG portion of his salary continued to be paid.  Mr
Worthington took one month�s leave, or one week�s leave occasionally.  He sent the other directors a memo to that effect.  He
was not supplied with a motor vehicle but he was entitled to be reimbursed for the private use of his own vehicle.  He worked
out of office premises supplied by the respondent.  Mr Worthington was supplied with a car parking bay paid for by the
respondent.

6 Mr Worthington�s evidence is that he believed he was ultimately responsible for his work to the other three directors.  His
valuations in excess of $1,000,000 had to be countersigned by another director.

7 Mr Worthington conceded that the business of the respondent has been conducted such that the directors and shareholders of it
have been, or are, either the beneficiaries or unit holders in the trust or are associated with the unit holders in the trust.  In the
case of Mr Worthington, his shareholding in the respondent is mirrored in the unit trust entitlements of Stonemont Holdings
Pty Ltd.  The money received by Stonemont Holdings Pty Ltd from the respondent is paid into the family trust and that money
is then distributed between himself and the other beneficiaries of the family trust.

8 The applicant also called evidence from Mr Graeme Hopkins, who is a property manager and director of Ross Hughes and
Company.  He fulfils a company secretary role on behalf of the respondent.  The respondent held a document for each person
in the officer entitled �employee history�, and the employee history for Mr Worthington was produced in evidence.  His
evidence is that workers� compensation insurance is paid by the respondent on behalf of all directors to the extent of the sum
shown on their group certificates.  He confirmed that the respondent has taken out insurance for the loans on the rent rolls and
on the bank overdraft in the joint names of the respondent and Mr Worthington in his capacity as a director of the company and
as a guarantor.  The respondent takes out professional indemnity insurance on behalf of everybody in the business.  He
confirmed that in a letter dated 8 August 2001, the respondent stated �in our opinion there is no question that you have
resigned as an employee and a director of Falkirk during a meeting on 3 August�.  In Mr Hopkins� view, reference to
Mr Worthington as an �employee� was an unfortunate choice of words by two people who are not lawyers.
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Conclusion
9 The respondent in this matter is a company.  It carries on business under the name of Ross Hughes and Company and also

Australian Property Consultants.  At the time of the incident to which this application relates, Mr Worthington was one of four
directors of the respondent.  Mr Worthington�s family company (Stonemont Holdings Pty Ltd of which Mr Worthington and
his wife are directors) held 29.17% of the unit holdings in the Ross Hughes and Company Real Estate Trust of which the
respondent is trustee.  Mr Worthington held shares in his own capacity in the respondent.  Thus, Mr Worthington was a
director of, and a shareholder in, the respondent.

10 Mr Worthington claims that he was also an employee of the respondent.  The law recognises that a director of a company may
also be an employee (Lee v. Lees Air Farming Ltd [1961] AC 12 and see also Koivisto v. Barrett Koivisto Scatena Pty Ltd
(1994) 74 WAIG 867; 36 AILR 272).  Whether Mr Worthington was an employee is largely a matter of fact.  It will involve
the application of those facts to the criteria which have been used to distinguish between an employment relationship and other
relationships.

11 For the purposes of the Industrial Relations Act 1979 an employee means any person employed by an employer to do work for
hire or reward.  An employer includes persons, firms, companies and corporations employing one or more employees.  The
essence of an employment relationship is the contract of employment by which there is a contract for the supply of the work
and skill of a natural person.  On the facts, Mr Worthington rendered personal service.  He did not delegate the work to be
performed by him to any other person.  Nor did he employ any other person to perform the work otherwise to be performed by
him.
Control

12 A characteristic of an employment relationship is a right of the employer to control the work of the employee.  On the
evidence, there was little direct control of Mr Worthington in his work.  He was responsible for the allocation of work to
others.  There is direct evidence however, that any valuations performed by him in excess of $1,000,000 were required to be
countersigned by the other directors.  As recently observed by the High Court (Humberstone v. Northern Timbermills (1949)
79 CLR 389 as cited with approval in Hollis v. Vabu Pty Ltd (2001) 75 ALJR 1356 at [43]) with the invention and growth of
the limited liability company and the great advances of science and technology the conditions which gave rise to the control
test have largely disappeared.  Moreover, with the advent into industry of professional men and other occupations performing
services which by their nature could not be subject to supervision, the distinction between employees and independent
contractors often seemed a vague one.

13 There is no evidence that Mr Worthington was directly controlled in his day to day work as a valuer.  However, that would not
appear on the authorities to be fatal to his claim.  It may readily be assumed that the skill and knowledge required of a valuer is
not one that readily lends itself to regular supervision.  Thus, what is required is not so much control, but rather the right to
control Mr Worthington.  In this regard, Mr Worthington had significant latitude, as befitted his status as a director of the
respondent.  Thus, if he wished to take leave, he did not have to ask permission to do so.  Nevertheless, the requirement that he
not issue valuations in excess of $1,000,000 without countersigning reveals the existence of some right to control
Mr Worthington�s work, so far as there is scope for it.  Balancing the facts on this issue, that requirement is suggestive,
although not conclusive, of an employee.
Work performed

14 The work performed by Mr Worthington was work distinct from his role as director of the respondent.  Mr Worthington
performed work as a valuer and contributed to the well being of the respondent in that capacity.  This points to him being an
employee.
Mode of remuneration

15 Further, he was remunerated for his work as a valuer.  The evidence is that he, in common with the other directors, would
estimate the production of the respondent and a formula would be applied to determine each person�s production entitlement.
This was then used as an estimate for remuneration.  In this regard, Mr Worthington makes it clear that he regarded his salary
as $100,000 per annum.  That is the reward for his employment as a valuer.  The evidence is that if the respondent made a
profit, then anything beyond the salaries paid was distributed amongst the principals (after adjustment in respect of any excess
drawings) according to their respective share and unit holdings.  Thus, Mr Worthington�s salary of $100,000 was for his work
as a valuer and was distinct from his entitlement as a director, and from the performance of the respondent itself.

16 Mr Worthington was entitled to draw his salary on a monthly basis and did so.  If the production entitlement was not met in
any given year, and Mr Worthington had drawn in excess of his production entitlement, then he would obliged to re-pay the
difference to the respondent.  In principle, this appears to be little different from the situation where an employee may be
permitted to receive an advance upon salary earned on the understanding that if the salary is not earned, the advance constitutes
a debt to be repaid to the employer.  I am therefore not satisfied that the evidence showing that Mr Worthington drew an
advance upon his production entitlement is evidence against him otherwise being an employee.
Taxation

17 Mr Worthington paid tax as a PAYG employee.  Further, the respondent gave him a group certificate, necessarily signed by the
respondent, identifying the respondent as an employer and Mr Worthington as an employee.  This document has more than one
consequence.  First, it is in my view distinguishable from, for example, the employee history (exhibit A4) which contained Mr
Worthington�s personal contact details that may, as Mr Hopkins states, merely be a record of all persons employed with or
connected with the respondent such that the fact that it has �employee� in its heading is not decisive.  Even if Mr Worthington
was a director, it is appropriate for a record to be kept of his personal contact details in the event of illness or accident.

18 However, a group certificate is not merely an administrative document.  It is an instrument required by law to be provided by
an employer to state the taxation deducted from the salary paid to an employee.  It cannot be seen as a mere administrative
document, or a document written by persons who are not lawyers (as was Mr Hopkins� explanation for the letter of dismissal
written by him which refers to Mr Worthington as an �employee�).

19 Secondly, it is true that parties cannot by describing themselves as employees make themselves into something which in reality
they are not.  Nevertheless, the group certificate is a deliberate and formal declaration of the parties� view of their relationship
as employer and employee.

20 Thirdly, the respondent, having described itself as an employer for taxation purposes cannot now be heard to argue that it may
be able to be an employer for the purposes of taxation, but not an employer for other purposes, for example unfair dismissal
laws.  In my view, the respondent having issued a group certificate cannot now deny that it was in fact the employer of Mr
Worthington.  To do otherwise is for the respondent to declare that the group certificate is a sham.  To do so carries with it
other consequences.
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21 Mr Worthington was able to choose the amount of his salary that he would declare to the relevant taxation authorities.  The
evidence is that on an accountant�s advice he declared the sum of $40,000 as being his income for the purposes of taxation.
The evidence is that if, he chose a lesser sum, for example $20,000, this might invite a tax audit.  If he chose a sum greater than
$40,000, then he would be paying more tax.  It may be unusual for an employee to be able to decide the proportion of salary
the employee will declare for PAYG tax.  Nevertheless, that fact is not of itself a conclusive argument against Mr Worthington
being an employee.  Whether or not the respondent has deducted the correct amount of tax, or Mr Worthington has paid the
correct amount of tax is not a matter for this tribunal.

22 However, Mr Worthington�s evidence in this Commission that his annual salary is $100,000 (transcript page 39), and his
declaration on the Notice of Application he made in this Commission that his salary is $100,000 per annum, is in marked
contrast to the stated gross salary of $40,000 on the 2000 Group Certificate tendered in evidence (exhibit A7).  That is not a
matter for this Commission but I consider I am obliged to forward a copy of these Reasons and the exhibit to the
Commissioner for Taxation for his information.
Payment of Remuneration

23 The evidence is that none of Mr Worthington�s salary was paid to him personally.  Rather, all of his salary was paid to his
company, Stonemont Holdings Pty Ltd.  Mr Worthington�s evidence is that he does not have a personal bank account.  Thus,
the respondent argues, Mr Worthington was not paid any salary and this is an argument against him being an employee.  There
are two answers to this argument.  The first is that in law, it is well settled that the existence of a contract of employment is not
precluded by the fact that remuneration is directed into the account of another person or entity (see Alman v. Unwin [1983]
WAR 157).  Directions that may have been made for the receipt of remuneration, and the manner in which the incidence of
taxation on that remuneration may have been treated by the parties will not, of itself, determine the nature of an employment
contract nor the identity of parties who have contracted for the provision of the services for which the remuneration is paid
(Gurran v. Tarbook Pty Ltd IR Ct of Australia 13 September 1996, as cited in Southern Group v. Smith, unreported 5 June
1997, FCSC of WA).  Thus, the fact that Mr Worthington did not himself receive the salary, but rather his salary was paid into
his own company is not fatal to him being an employee.  Secondly, it is to be seen as merely a term of Mr Worthington�s
contract that his remuneration would be paid to his nominee.  Payment of Mr Worthington�s remuneration to his family trust
was part of the payment of his remuneration.  All of the monies paid are his remuneration and the arrangement can be an
arrangement made by an employee (Tranchita v. Wavemaster International Pty Ltd (1999) 79 WAIG 1886 at 1894).
Organisation

24 Another test of the existence of an employment relationship is sometimes referred to as the �organisation� test.  It involves the
question whether a person�s work is done as an integral part of another�s business or is only accessory to it.  On the facts of
this matter, Mr Worthington worked out of premises owned by the respondent.  He had business cards in the name of the two
businesses operated by the respondent.  He performed work on behalf of the respondent and not directly for his own benefit; he
was, as I find, the emanation of the respondent as that was referred to in Hollis v. Vabu Pty Ltd above at [50].  These factors
point to Mr Worthington being an employee.
Regularity of payment

25 Further, Mr Worthington�s drawings of his salary were done on a regular basis.  They were not done according to the level of
income earned or on the basis of jobs completed.  The regular drawing of money is more readily identifiable with a contract of
employment.
Personal Service

26 As previously noted, Mr Worthington was obliged to perform the work himself and there is no suggestion that he was able to
delegate to others the work to be performed by himself.  This is characteristic of a contract of employment.
Entitlements

27 As to employee entitlements, it is the evidence that Mr Worthington did not receive, and neither did he ever claim, paid annual
leave or sick leave.  These are both indications that Mr Worthington was not an employee.  Nevertheless, this is to be balanced
against the evidence that Mr Worthington�s entertainment expenses were reimbursed by the respondent (including a system by
which he received tickets to Perth Glory matches); a car parking bay was provided and paid for by the respondent;
superannuation contributions were made on his behalf by the respondent; workers� compensation insurance was maintained by
the respondent on his behalf; and his professional indemnity insurance was paid for by the respondent; these are all factors
which counterbalance the absence of paid annual leave or sick leave and point to the conclusion that Mr Worthington was an
employee.

28 There is no doubt that Mr Worthington benefited from the profits of the respondent.  However, he did so in his capacity as a
Director and unit holder of the respondent, and not as an employee.  On the evidence, he was entitled to his salary of
$100,000 per annum provided he met his production entitlements.  In that respect, Mr Worthington is in no different a position
than any person who works according to a budget which has been set.  Failure to meet the budget means that the employee�s
remuneration is therefore not earned.

29 I find that on balance, the control (even though it was only limited), the personal service, the remuneration based upon his
work as a valuer, the payment of PAYG tax, the regularity of payment, the personal service, the benefits and entitlements that
were paid on his behalf and that he was part of the respondent�s organisation reveal that Mr Worthington was an employee.

30 For those reasons, I find that Mr Worthington was an employee of the respondent for the purposes of the Industrial Relations
Act 1979 and the application he has brought to the Commission.  I propose to issue a Declaration accordingly.

_________
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Result Declaration issued.
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Ms H. Ketley (of counsel) on behalf of the applicant and Mr T. Retallack (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

DECLARES that Bernard Roy Worthington is an employee for the purposes of the Industrial Relations Act 1979.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Alabisi S Harvey P 2333/2001 KENNER C Discontinued
Baker D Eagle Aircraft Pty Ltd 222/2002 GREGOR C Discontinued
Barr G Forrester J 1707/2000 KENNER C Dismissed
Beavis NJ Fourumi Pty Ltd t/a Riverside Gardens Estate

ABN 54320639096
19/2002 KENNER C Discontinued

Beavis RA Fourumi Pty Ltd t/a Riverside Gardens Estate
ABN 54320639096

20/2002 KENNER C Discontinued

Bird JL Publishing & Print Pty Ltd 2260/2001 COLEMAN CC Discontinued
Bromley EM St George Dry Cleaners 11/2002 BEECH SC Discontinued
Brooks TE Bendon Australia Pty Ltd (ACN 001 222

064)
1784/2001 BEECH SC Discontinued

Buick NS Alan Piper - Director General - Department
of Justice

210/2002 BEECH SC Discontinued

Bunter S KPMG Australia 1821/2001 SMITH C Discontinued by Leave
Burnley L Goldfields Contractors WA Pty Ltd 1427/2001 BEECH SC Discontinued
Burns J Amcom Telecommuniciations 2180/2001 KENNER C Discontinued
Byrnes GW Shire of Mt Marshall 527/2001 SCOTT C Dismissed
Caine KD Sumich T 2233/2001 SCOTT C Dismissed
Campbell S Mark Alfred O'Donoghue T/as Windsor

ceilings & Partition
471/2001 SCOTT C Discontinued

Caniglia RF Watson Foods 1317/2001 SMITH C Discontinued by Leave
Capitani D Ceramic Tile Engineering Pty Ltd 1875/2001 SCOTT C Discontinued
Cawthray D Sunlink Corporation Pty Ltd ACN: 083 274

122 ATF Sunlink Trust t/a BP Applecross
1936/2001 GREGOR C Discontinued

Chaplyn S TMP Worldwide Pty Ltd 1242/2001 GREGOR C Discontinued
Chester AG Armona Nominees Pty Ltd t/a Albany Fuel

Service
2031/2001 SCOTT C Discontinued

Chester GJ Armona Nominees Pty Ltd t/a Albany Fuel
Service

2030/2001 SCOTT C Discontinued

Cooper G B.G.C. Quarries 2267/2001 GREGOR C Order Issued
Conway GS Oceanside Management Pty Ltd 1906/2001 SMITH C Discontinued by Leave
Conway JE Oceanside Management Pty Ltd 1907/2001 SMITH C Discontinued by Leave
Day JD Cable Sands (W.A.) Pty Ltd 865/2001 SMITH C Discontinued by Leave
Dillon S Electrolux Home Products Pty Ltd 2327/2001 SCOTT C Dismissed
D'Rozario S Coated Steel Australia BHP Steel Products 2047/2001 BEECH SC Discontinued
D'Souza K Eagle Aircraft Pty Ltd 221/2002 GREGOR C Discontinued
D'Souza M Eagle Aircraft Pty Ltd 223/2002 GREGOR C Discontinued
Douglass A Woodside Energy Pty Ltd 427/2001 SCOTT C Discontinued
Durbridge A Conti Construction WA Pty Ltd and Colin

Conti
2271/2001 GREGOR C Order Issued

Eames A Chubb Protective Services 1843/2001 SMITH C Discontinued by Leave
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Eastman IJ Bunnings Building Supplies Pty Ltd 1701/2001 GREGOR C Discontinued
Epps BJ Automotive Parts Group Limited ACN 097

993 283
2099/2001 SCOTT C Discontinued

Femia J Tony Hogarth - Seven Affiliate Sales 1963/2001 KENNER C Discontinued
Firth GA Anaconda Operations Pty Ltd 1596/2001 SMITH C Dismissed
Forehan A Henry Walker Eltin Contracting Pty Ltd 1473/2001 GREGOR C Discontinued
Frost M Rural Traders Company Limited 2112/2000 SMITH C Discontinued
Fuller JK The Roberts Family Trust T/A Worldwide

Online Printing Kewdale
46/2002 BEECH SC Discontinued

Gamble G IF & I Securities Pty Ltd and Homeloans Ltd 1957/2001 SCOTT C Discontinued
Gardiner BM Monty Parts Australia 1953/2001 SMITH C Discontinued
Gladwell RS Quebec Nominees - Trading as Thingz Gifts 16/2002 SCOTT C Dismissed
Grinham BJ Dr Samuel Waterhouse scargill 145/2002 HARRISON C Withdrawn by Leave
HALL G Director General (Alan Piper) Department of

Justice
2316/2001 SCOTT C Dismissed

Hall T Australian Nursing Federation 56/2002 SCOTT C Discontinued
Harnett CJ The Greenwood Hotel 1982/2001 GREGOR C Discontinued
Haroun A Home Choice Central 257/2002 BEECH SC Discontinued
Harris G Hoerbiger Australia Pty Ltd 1914/2001 GREGOR C Discontinued
Henderson B NWCAS Accomodation & Catering Services

(ABN 67 426 131 055)
1916/2001 COLEMAN CC Discontinued

Hickman HJ Mortons Specialist Seed and Grain
Merchants

105/2002 SCOTT C Discontinued

Hilsley LJ Spring Vale Caravan Park 1934/2001 KENNER C Discontinued
Holden PJJ Cervantes Lobsters 2236/2001 COLEMAN CC Dismissed
Howe L Westfort P/L T/A Viatour Turismo Aust 1655/2001 KENNER C Discontinued
Hurst JAL House of Stuart 773/2001 BEECH SC Discontinued
Jackson KL Tony Sadler Pty Ltd 1991/2001 COLEMAN CC Discontinued
Jenkins C Methodist Ladies' College 212/2002 KENNER C Discontinued
Johnson JL Prestige Property Services 1966/2001 SCOTT C Discontinued
Jolly ML Jadestar Enterprises Pty Ltd t/as Gascoyne

Abbatoirs
2338/2001 WOOD C Discontinued

Jumari AB Eagle Aircraft Pty Ltd 217/2002 GREGOR C Discontinued
Lee-Frampton D Heavenscent Herbs 77/2002 KENNER C Discontinued
Linckens S Christine Ritter 227/2002 SCOTT C Discontinued
Lobban C Superstars & Legends 1837/2001 KENNER C Discontinued
Lovegrove I Landrow Limited 180/2002 HARRISON C Withdrawn by Leave
Luck SJ Head Girl 2330/2001 GREGOR C Order Issued
Lyford MH Colliers Jardine (WA) Pty Ltd 1289/2001 GREGOR C Discontinued
Martin AR Asia Metals (Australia) Pty Ltd 1704/2001 WOOD C Discontinued
May-Wilkie DJ Mitchell Logistics 2268/2001 GREGOR C Discontinued
McCorry LA Leinster Holdings/ Wangara Holdings Pty

Ltd
2121/2001 GREGOR C Dismissed

McGuiness ST Simply Pasta 2286/2001 SMITH C Dismissed for want of
prosecution

McKeown DJ Cook Industrial Minerals Pty Ltd 2252/2001 GREGOR C Order Issued
Millar DC Endeavour Healthcare Service Pty Ltd 2145/2001 SCOTT C Discontinued
Montgomery AE WA Police Legacy (Inc) 187/2002 KENNER C Discontinued
Munoz L Honbits Australia Pty Ltd 1768/2001 SMITH C Dismissed
Nazer KE Rely Holdings Pty Ltd T/A Shopmasters

Shopfitters and Commercial Interiors
2226/2001 KENNER C Discontinued

Nunn KT Helen Watson of Ray White York 61/2002 KENNER C Discontinued
O'Connor DM Dennis Ho - Livingstone Pharmacy 1951/2001 GREGOR C Discontinued
Okely G Kim Walton, Headmaster, Guildford

Grammar School
2348/2001 BEECH SC Discontinued

Paternoster S W.A. Salvage Pty Ltd 240/2002 BEECH SC Dismissed
Peos PJ DJ Carmichael Pty Limited 207/1999 GREGOR C Discontinued
Purdue JE W.A. Salvage Pty Ltd 4/2002 WOOD C Discontinued
Ramsden PJ Armona Nominees Pty Ltd t/a Albany Fuel

Service
2032/2001 SCOTT C Discontinued
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Reeves D Goldfields Contractors WA Pty Ltd 1426/2001 BEECH SC Discontinued
Rehlicki J Henry Walker Eltin 28/2002 HARRISONC Withdrawn by Leave
Reinke AD Sandrina Park 189/2002 SCOTT C Discontinued
Roads PR Ministry of Justice (Western Australia) 1847/2001 SCOTT C Discontinued
Roberts MJ Coastline Kichens 37/2002 KENNER C Discontinued
Rodgers M Gabstone Pty Ltd ATF Old Papa's Holdings

Pty Ltd t/as Old Papas Cafe
2074/2001 GREGOR C Discontinued

Savva S Eagle Aircraft Pty Ltd 220/2002 GREGOR C Discontinued
Sinclair S Bruce & Emily Stockdale t/a Cash City 1820/2001 KENNER C Discontinued
Smith MJ The Birch Family Trust t/a Dewsons

Donnybrook
1938/2001 SMITH C Discontinued by Leave

Stockden CA Bed Bath N Table Pty Ltd (Dempsey Group) 1133/2001 SMITH C Discontinued by Leave
Thomas S Eagle Aircraft Pty Ltd 224/2002 GREGOR C Discontinued
Thorneloe LA Australian Training Institutes 2229/2001 SCOTT C Discontinued
Transport Workers'
Union

Western Resource Recovery 1743/2001 GREGOR C Discontinued

Withnall JP Eagle Aircraft Pty Ltd 219/2002 GREGOR C Discontinued
Wood G Scarcella D 1907/2000 COLEMAN CC Dismissed
Woodley C Eagle Aircraft Pty Ltd 218/2002 GREGOR C Discontinued
Yema B Plasmo Pty Ltd 1508/2001 WOOD C Discontinued
Zammit P Telefix Group Ltd 2262/2001 COLEMAN CC Discontinued
Zanazzi S Anex Pty Ltd t/a Refco Salaire 259/2001 KENNER C Dismissed for want of

prosecution

CONFERENCES—Matters arising out of—
2002 WAIRC 05158

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO/S. C 56 OF 2002
CITATION NO. 2002 WAIRC 05158
_________________________________________________________________________________________________________
Result Recommendation issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes of counsel
_________________________________________________________________________________________________________

Recommendation
WHEREAS on 20 March 2002 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial Relations
Act, 1979;
AND WHEREAS on 27 March 2002 the Commission convened a conference between the parties pursuant to s 44 of the Industrial
Relations Act, 1979;
AND WHEREAS at the conference the Commission was informed that the applicant and the respondent were in dispute as to a
proposed transfer of shift for Mr Shane Cusack from B shift to D shift in the ore processing department at the respondent�s Mt
Newman operations;
AND WHEREAS the Commission, after having heard the parties and having endeavoured to assist the parties to reach agreement
on the matters in dispute and having considered the terms of the relevant industrial instruments applicable to the parties was of the
view that in all the circumstances, it would issue a recommendation to the parties in order to endeavour to expeditiously resolve the
dispute;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Industrial
Relations Act, 1979 hereby recommends �

1. THAT the proposed transfer by the respondent of Mr Shane Cusack from B shift to D shift in the respondent�s ore
processing department at Newman operations proceed on and from the next rostered shift as agreed between the
applicant and the respondent.
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2. THAT matters raised by Mr Cusack with the respondent as to the operations of B shift that the respondent accepts as
valid be dealt with expeditiously by the respondent.

3. THAT there be a report back s 44 conference after the expiry of a period of four weeks from Mr Cusack�s
commencement on D shift at which conference any issues arising from the transfer will be dealt with by the
Commission.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05198

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
HENRY WALKER ELTIN PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO/S. CR 203 OF 2001
CITATION NO. 2002 WAIRC 05198
_________________________________________________________________________________________________________
Result Application dismissed.
Representation
Applicant Mr T Daly
Respondent Mr T Smetana of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. This is an application referred pursuant to s 44(9) of the Industrial Relations Act 1979 (�the Act�) by which the applicant

alleges that its member, Mr Tim Nichols, was harshly, oppressively and unfairly dismissed by the respondent on or about
7 August 2001 from the position he occupied with it as an underground miner. The applicant seeks relief by way of an order
of compensation to the maximum available under the Act.

2. The respondent objected to and opposed the claim.
3. Mr Daly represented the applicant and Mr Smetana of counsel appeared for the respondent.
Background
4. The background to this matter is essentially as follows.
5. Mr Nichols commenced employment with the respondent at the Kanowna Belle mine on 7 December 1995. He was initially

employed as a safety and training coordinator and subsequently resumed his former occupation as a jumbo operator. He was
subsequently transferred to the Silver Swan mine as a jumbo operator. He was dismissed by the respondent by payment in
lieu of notice on 7 August 2001 for working under unsupported ground, contrary to the Mines Safety and Inspection
Regulations 1985 (�the Regulations�) and the respondent�s policy in relation to same.

6. The respondent also said that there were other safety breaches apparent in Mr Nichols� employment record that contributed
to its decision to dismiss him.

7. It was the applicant�s case that whilst not in any way seeking to derogate from the importance of safety in the mining
industry, if the Commission were to accept that Mr Nichols was working too far out from safe ground, the circumstances of
this matter did not warrant the dismissal of Mr Nichols. The applicant also challenged some of the prior safety incidents
complained of by the respondent.

Evidence
Incident of 7 August 2001
8. Mr Nichols testified that on 7 August 2001 he and his �nipper� Mr Rule were working underground at the 1200 level. The

term �nipper� describes the assistant to the jumbo operator. He said they got the jumbo into that level, set it up and started
work. This involved first scaling the roof to remove loose rocks. Mr Nichols said they then put two rows of rock bolts in
and two sheets of mesh up. This was followed by another row of rock bolts. A further row of holes were also drilled further
out the front from where they were working. Mr Nichols said that he and Mr Rule then took two sheets of mesh to the front
of the area to tie them together prior to fixing them to the roof.

9. At this point Mr Sime, the then site manager for the respondent, who was at the 1200 level on a regular inspection of the
mine, saw Mr Nichols and Mr Rule and said they �were too far out�. Mr Nichols testified that the foreman Mr Lawrence,
was also present on the inspection. Mr Nichols said that he was told by Mr Sime to go to the surface with Mr Rule. Once up
there a discussion took place in which Mr Sime told Mr Nichols he was working on unsupported ground and he said to him
�piss off�. An argument developed between them and Mr Sime said that he could not send Mr Nichols back underground
because of what had happened. Apparently there was some discussion about Mr Nichols applying for positions at the
respondent�s other locations. Mr Nichols was adamant in evidence that he had three rock bolts in front of him past the mesh
he had already put up, at the time of this incident and therefore he was not working on unsupported ground. He did concede
however that he was working in front of the mesh and that if the rockbolts were not in place he would have been on
unsupported ground, contrary to company policy and the Regulations.
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10. Mr Rule also gave evidence. He said that once the mesh was put in place there were three rock bolts without plates put in
which were about one metre in front of Mr Nichols when he was seen by Mr Sime. Mr Rule testified that this was the
practice engaged in by himself and Mr Nichols.

11. The account given by Mr Sime as to what he saw at the time of the incident was very different. He testified that he was
engaged on a usual mine tour with the client represented by Mr McGowan and others from the respondent including a
foreman Mr Lawrence. Mr Sime said that they got to the 1200 level and went to the location where Mr Nichols and Mr Rule
were working. He said the area was very well lit and the jumbo�s lights were on. According to Mr Sime �jumbolts�, which
were being used by Mr Nichols at the time, are 43mm in size and very easy to see. When he saw the two men working he
testified that he said words to the effect �what the f� are you doing working in the front of the jumbo� and said that there
were no bolts in front of Mr Nichols and Mr Rule. He told both of them to get back and to see him on the surface. He was
emphatic that there were no plates or bore holes past the mesh.

12. Once on the surface he told Mr Nichols what he had seen and that he and Mr Rule had been working under unsupported
ground. According to Mr Sime, Mr Nichols did not challenge this at the time. Mr Sime said that he was very upset with
what Mr Nichols was doing. Mr Sime testified that because of the seriousness of the safety breach and that Mr Nichols had
had prior safety breaches and was a senior and experienced operator, he decided that he was to be dismissed. In light of Mr
Rule being inexperienced and subject to the direction and control of Mr Nichols, he was given a final written warning. A
report of the incident prepared by Mr Sime following the dismissal was tendered as exhibit R3. He also prepared a sketch of
the scene which was tendered as exhibit R4. This showed both Mr Nichols and Mr Rule at the end of mesh being tied
together preparatory to installation, working beyond installed mesh and bolts.

13. Mr Sime testified that he went back down to the site after Mr Nichols� dismissal for a further inspection and confirmed his
initial decision to dismiss.

14. Mr McGowan, the clients� representative on the site, was called to give evidence. He confirmed that the area where Mr
Nichols and Mr Rule were working was well lit. He said that the roof was meshed some three to four metres from the face
and past this there was nothing but �bare backs�. He said that Mr Nichols was working some five to six metres in front of
him. Mr Nichols was working in an area that had no support. Mr McGowan said that Mr Lawrence was behind him at the
time. Mr McGowan, on seeing this, said to Mr Lawrence �to do something about it�. He testified that he was looking at the
roof between the mesh and the face and could not see any bolts or holes. He testified that jumbolts are a dark/black colour
and the roof a pale colour. If there had been bolts in the roof he said he would have seen them. Exhibit R4 was put to Mr
McGowan and he said this accorded with how he recalled the site.

15. Also called were Mr Lawrence and Mr Murison. Mr Murison was the supervisor responsible for Mr Nichols� shift. He said
that Mr Nichols had generally a good approach in relation to safety. He was at the bottom of the decline when he got a call
from Mr Lawrence on the radio to go to the site. He saw Mr Nichols and Mr Rule who said that Mr Nichols was going to be
dismissed. There was a discussion on the surface involving Mr Murison, he thought, in Mr Lawrence�s office. He was
initially not happy with the situation because it had been taken over by others and he was the supervisor.

16. Both Mr Murison and Mr Sime then proceeded underground to inspect the area again. Mr Murison testified that he had
clamed down by this stage and looked at the work area. Mr Sime pointed out footprints near the face that he said must have
been Mr Nichols� and Mr Rule�s. On examining the roof area Mr Murison said that he could see that bolted mesh had been
put in place. The �backs� had been well scaled according to Mr Murison but he could not see anything else past the mesh to
the face. He said that he did not see any bolts beyond this point. The roof was clearly visible on his evidence.

17. The foreman Mr Lawrence testified that when the group got to the worksite on the inspection, Mr McGowan walked past
him. On seeing Mr Nichols and Mr Rule in the positions they were working he came back to him and said words to the
effect �what are you going to do about this?� Mr Lawrence testified that he then walked around to the other side of the
jumbo at which point Mr Nichol jumped off it and said words to the effect �I don�t care if you tramp me I�m crook as a
dog�. Mr Lawrence said that he replied to Mr Nichols that �he had tramped himself�.

18. It was Mr Lawrence�s emphatic evidence that he had a clear view of the roof and where Mr Nichols was working there was
no ground support. He estimated that Mr Nichols was about two metres out from the support. Mr Lawrence said that after
Mr Nichols had been dismissed he went back down to the site to take some measurements and photos. Unfortunately it
seems that because of a camera malfunction, only one photo was taken of the extended booms of the jumbo and the ends of
the mesh in front of it. This was exhibit R11. Mr Lawrence testified that on this inspection he thoroughly checked the roof
and there were no rock bolts or drill holes in the area in question.

19. In relation to this incident, the evidence of the applicant conflicts with that led by the respondent. Having heard and
observed the witnesses give their evidence and having regard to the degree of corroboration of Mr Sime�s version of the
events, whilst there were some discrepancies, I prefer the respondent�s evidence to that of the applicant. All those called by
the respondent confirmed in their evidence that at the material time there were no rockbolts in the roof above the area where
Mr Nichols was working. The evidence was and I find that Mr Nichols was working in an area of unsupported ground
which is prohibited under the Regulations and the respondent�s policy. This was a serious and potentially fatal safety
breach.

Other Incidents
20. There was evidence led as to other incidents preceding the events of 7 August 2001 involving Mr Nichols. I have had regard

to all of this evidence. It was the respondent�s case that between October 2000 and August 2001 there were some five safety
breaches, including the unsupported ground incident, involving Mr Nichols.

21. The first incident involved the applicant and an Orica explosives truck. This occurred in May 1999. Mr Nichols was moving
the jumbo in the mine. He said that he called over the radio to advise he was on the move but came across an Orica truck.
Mr Nichols said that he applied the brakes but the truck kept moving. According to Mr Nichols the jumbo skidded in some
water and the booms came to within one to two metres of the truck�s windscreen. Mr McDonnell, a storeman, was in the
truck at the time. He testified that he saw the jumbo but did not hear anything on the radio. He put the truck into reverse but
the jumbo kept coming towards him. Mr McDonnell said the booms came very close to the windscreen of the truck and he
considered it a very dangerous situation. When he got back to the surface he reported the incident as a serious safety matter.

22. The second incident occurred in or about October 2000 when Mr Nichols was given a written warning for failing to wear
safety glasses, contrary to safety policy. This was exhibit A1. This was not disputed by Mr Nichols but he did say that he
was not wearing them because they interfered with his ability to see rockbolts.

23. The third incident occurred in or about July 2001 when Mr Nichols was given a further written warning in relation to
working in an area of insufficient ventilation and also for not wearing safety glasses. This warning was exhibit A2. Mr
Nichols testified that on this occasion he was working in area 935 and was approached by Mr Wilson, an engineer and the
ventilation officer for the respondent and told to move because ventilation readings indicated there was insufficient air
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where they were working. Mr Wilson testified that there were kinks and holes in the ventilation bag and he told Mr Nichols
to either fix it or move. Mr Wilson also said that Mr Nichols expressed the view that he was costing him money. It was
common ground that payment by results formed a substantial component of Mr Nichols� remuneration.

24. Mr Nichols then moved to the 1200 level and commenced working there. A short while later Mr Wilson arrived and took
more readings. At this time Mr Nichols was working with his nipper and the jumbo around the corner about 20 metres away
from where the vent was located. Mr Wilson testified that while the reading was satisfactory at the end of the vent bag,
there was no air movement where Mr Nichols was working. Also, Mr Nichols was not wearing his safety glasses. I pause to
note that Mr Nichols conceded that this was a dangerous practice as rocks could spit out and cause an eye injury. Readings
taken by Mr Wilson were tendered as exhibits R13 and R14 respectively. It was Mr Wilson�s evidence that he gave Mr
Nichols the warning because he was working in an area with insufficient ventilation before he arrived to do the readings at
the 1200 level. It was also Mr Wilson�s evidence that the minimum ventilation requirements were posted on the noticeboard
for all to see. A copy of the notice and a copy of a photo of the noticeboard were tendered as exhibits R15 and R16. Exhibit
R18 was a diagram of the 1200 North area with Mr Wilson�s notation �satisfactory flow needs extending!!�. It was the
latter issue that was Mr Wilson�s concern.

25. A further incident occurred when Mr Lawrence gave Mr Nichols a warning for not hanging up the cables for the jumbo
which Mr Lawrence found on the ground. This incident was denied by Mr Nichols.

Conclusions
26. As a matter of general principle, the well established test as to whether a dismissal is harsh, oppressive, or unfair, is whether

the right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to constitute an
abuse of that right: Miles v The Federated Miscellaneous Workers� Union of Australia, Industrial Union of Workers,
Western Australian Branch (1985) 65 WAIG 385. Additionally, in assessing a claim such as the present matter, it is not the
province of the Commission to assume the role of the manager, but to consider the dismissal objectively and in accordance
with the obligations imposed on the Commission pursuant to ss 26(1)(a) and 26(1)(c) of the Act: Northwest County Council
v Dunn (1971) 126 CLR 247 at 262. In objectively assessing the circumstances of the case, the practical realities of the
workplace need to be considered and a common sense approach to the application of the statutory provisions should be
adopted: Gibson v Bosmac (1995) 60 IR 1.

27. It is also the case that safety obligations have been treated most seriously by this Commission and other industrial courts
and tribunals in Australia. In Porter v Eltin Underground Operations Pty Ltd (2000) 80 WAIG 5348 it was said at 5356-
5357 by Sharkey P (Kenner C agreeing) in relation to the duties of an employer and employee at law�

�Employer�s Duty
This dismissal occurred against the background of three contractual obligations:-
(a) The most important obligation of an employer to an employee is directed to the safety of the employee.
(b) At common law, an employer is under a duty of care to her or his employee and a failure to live up to the

obligation may amount to a breach of contract, as well as giving rise to an action for damages in negligence.
(c) An employer will also be liable for the wrongful conduct of fellow employees within the course of

employment.
The employer�s duty is:-
�to take reasonable care for the safety of [her/his employees] by providing proper and adequate means of carrying
out [her/his] work without unnecessary risk.... or by instructing [her/him] in the performance of [her/his] work
where instructions might reasonably be thought to be required to secure [her/him] from the danger of injury.... The
standard of care for an employee�s safety is not a low one.�
(See O�Connor v Commissioner for Government Transport (1959) 100 CLR 225 at 229, followed in Nicol v Allyacht
Spars Pty Ltd (1987) 165 CLR 306.) (See, also, the recent discussion of the duty in Jones v Persal & Co (A firm)
[2000] QCA 386 (unreported) delivered 22 September 2000.)
With all obligations arising under a contract of employment, the duty of care owed to an employee is personal and
cannot be satisfied by delegation to a third party, although the delegation is necessary to discharge the duty (see
Wilsons and Clyde Coal Co Pty Ltd v English [1938] AC 57 and, for example, Kondis v State Transport Authority
(1984) 154 CLR 672).
The obligation is one owed by an employer to all her/his employees as individuals and all of the circumstances
relevant to that employee must be taken into consideration (see Paris v Stepney Borough Council [1951] AC 375 at
380, applied in Blackman v Commonwealth (1978) 20 ACTR 33).
The standard of care does not amount to a guarantee of safety of the employee. �It is a matter of balancing the risk
and the measures necessary to eliminate it.� (see Latimer v AEC Ltd [1952] 2 QB 701 at 711 per Denning LJ). The
obligation is fulfilled by the exercise of due care and skill, but it is not fulfilled by entrusting its fulfilment to
employees, even though selected with due care and skill (see Wilsons and Clyde Coal Co Pty Ltd v English (op cit).
It will be a breach of the duty of care to the employees if the employer does not ensure that the employees engaged
are competent to perform the work for which they are engaged.
Employees are expected to do their work in a fashion that is safe and it is the employer�s task to ensure that they are
aware of dangers and that they are carrying out the job in a safe manner.
The same principle governs the employer�s obligation to provide a safe place of work.
The same standard of care applies with plant, tools or appliances. This will require an employer to have a system of
inspection capable of revealing hazardous factors which may be present when the plant and equipment provided to
employees are in use (see Pearce v Round Oak Steel Works Pty Ltd [1969] 3 All ER 680).
The obligation upon an employer to select competent staff, to provide them with proper plant and appliances and a
safe place in which to work are combined to oblige an employer to co-ordinate each of these duties within a safe
system of work (see Raimondo v South Australia (1979) 23 ALR 513 and Commissioner for Railways v Ruprecht
(1979) 142 CLR 563).
Failure to meet the standard of care imposed by the common law may not only expose the employer to the risk of a
damages action for breach of contract or negligence, but may also provide evidence of a breach by the employer of
a duty imposed by statute (see, generally, the discussion of this obligation in �The Law of Employment� (Fourth
Edition) by Macken, McCarry and Sappideen (at pages 120 127).
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The employer�s duty is, of course, an implied duty. In this case, as I have observed above, there is, too, an express
term in the safety manual to that effect.
The Employee�s Duty
An employee has a general duty to exercise reasonable care in carrying out the employment.
This obligation is implied in tort and in contract (see Matthews v Kuwait Bechtel Corp [1959] 2 QB 57).
Where harm results from the conduct of an employee in the course of his employment, both the employer and the
employee will be liable to a fellow employee (see Lister v Romford Ice and Cold Storage Co. Ltd [1957] AC 555;
Kashemije Stud Pty Ltd v Hawkes [1978] 1 NSWLR 143) (see, generally, the discussion of this obligation in Macken,
McCarry and Sappideen (op cit) at pages 134-135).�

28. I respectfully adopt and apply these observations on the law in this matter.
29. In my opinion, Mr Nichols, although there was some evidence to suggest he had in the past been safety conscious, was

prone to cut corners and compromise safety obligations on the job. I accept that the incidents that occurred prior to 7 August
2001 did occur largely as outlined in the respondent�s evidence.

30. I have already found that the events of 7 August 2001 occurred in that Mr Nichols was working on unsupported ground in
breach of a well recognised and fundamental safety rule in underground mining. In the context of the prior incidents or
indeed taking the incident of 7 August 2001 in isolation, I am of the opinion that it cannot now be said that Mr Nichols�
dismissal was harsh, oppressive or unfair. I have no doubt that Mr Sime clearly saw as did others at the time, that Mr
Nichols was working on unsupported ground which is an extremely dangerous situation. He acted swiftly and took into
account Mr Nichols� experience and prior record. I also accept on the evidence that when it was put to him by Mr Sime on
the surface, that Mr Nichols did not dispute the fact nor raise the assertion that there were rockbolts between where he was
standing and the face. It cannot therefore be said that Mr Nichols was not affording an opportunity to put his version of the
events to the respondent.

31. Whilst it may be said that the dismissal was effected in somewhat of a summary nature, that alone in all of the
circumstances of this case does not, in my opinion, render it harsh, oppressive or unfair: Shire of Esperance v Mouritz
(1991) 71 WAIG 891. This does not outweigh the substantive reasons for the dismissal in this case. It is relevant to observe
that the dismissal was effected by payment in lieu of notice and was not a summary dismissal without notice, which in my
view it could well have been, given the breach of safety in question.

32. I am simply not able to conclude, on all of the evidence in this matter that Mr Nichols has not been given a fair go all
around.

33. Finally I would make the following comment. It was apparent during the course of the proceedings in this matter, that there
is somewhat of a tension between remuneration of employees engaged in underground mining operations being
substantially based on performance payments on the one hand, and duties in relation to mine safety, on the other. I raised
this issue with counsel for the respondent during the course of the hearing. In my opinion, the circumstances of this matter
illustrate this tension and that the respondent, and other employers in this industry, may well consider it appropriate to
revisit this issue for the future.

34. The application is dismissed.

_________

2002 WAIRC 05207
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
HENRY WALKER ELTIN PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 9 APRIL 2002
FILE NO/S. CR 203 OF 2001
CITATION NO. 2002 WAIRC 05207
_________________________________________________________________________________________________________
Result Application dismissed.
Representation
Applicant Mr T Daly
Respondent Mr T Smetana of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Daly on behalf of the applicant and Mr T Smetana of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and by consent hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05074
TERMINATION OF A UNION MEMBER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANNINGTON COMMUNITY COLLEGE P & C ASSOCIATION INC, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO/S. CR 158 OF 2001
CITATION NO. 2002 WAIRC 05074
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Rosales-Castaneda (of counsel)
Respondent Ms A Beagley
_________________________________________________________________________________________________________

Reasons for Decision
1 On 7 September 2001, pursuant to s.44 of the Industrial Relations Act 1979 (�the Act�) the Commission referred the following

matter for hearing and determination:�
1. The Applicant Union claims that its member, Mrs Elizabeth Garcia McKnight, was harshly, oppressively and unfairly

dismissed by the Respondent.
2. The Applicant Union seeks an order from the Commission that its member be paid compensation by the Respondent.
3. The Respondent employer denies the claim and opposes the order sought.

2 Ms Garcia McKnight�s employment as Assistant Canteen Manager was terminated after it came to the attention of the
Executive Committee of the Cannington Community College P & C Association Inc (�the Respondent�) that Ms Garcia
McKnight had for some time been providing her son lunch from the canteen without paying for the items provided.

BACKGROUND
3 Ms Elizabeth Garcia McKnight is a member of the Applicant Union. In early 1999 the Respondent was seeking volunteers to

run the school canteen. It is common ground that the school canteen was in severe financial trouble. The operation of the
canteen had accrued a substantial debt. At that time the canteen was a small canteen run by the Cannington Primary School P
& C Association Inc (�the P & C�). They were considering closing the canteen unless it could become financially viable. A
volunteer was sought to run the canteen. Ms Garcia McKnight was engaged and commenced working in February 1999 as the
Canteen Manager. She worked four (4) days per week and received an �honorary payment� of $100.00 as a �volunteer�.

4 One issue of controversy is whether the nature of engagement of Ms Garcia McKnight in 1999 was as an employee or as a
volunteer. The parties agree that the Commission is not required to determine this issue, as it is a matter that if pursued, should
be resolved in another jurisdiction. This issue is only relevant to the extent whether, as part of her �volunteer package�, Ms
Garcia McKnight was given permission to provide her son with free lunch. It was common ground that at all material time all
volunteers and employees of the canteen could have lunch for free on the days they worked in the canteen.

5 Prior to the beginning of 2000, the P & C had very few members and often did not have a quorum at its meetings in 1999.
Some time during 1999, a canteen committee was formed and on 21 September 1999 the P & C adopted the Cannington
Primary School P & C Inc Canteen Policy. The policy provided that the canteen will aim to function as an efficient business
enterprise. It was also a requirement of the policy that the Canteen Committee Treasurer was to keep books of accounts. The
policy also dealt with requirements as to payments, discounts, allowances. It was part of the policy that complementary
articles, gifts and concessions were to remain the property of the canteen and to be properly accounted for. Ms Garcia
McKnight was a member of the P & C Canteen Committee in 1999 when the policy was adopted.

6 From the beginning of 2000, it is common ground that Ms Garcia McKnight became engaged as an employee as Canteen
Manager as she was paid a proper wage. In 2000, members of the P & C increased and there were sufficient numbers at the
executive committee monthly meetings of the P & C to regularly form a quorum. In early 2000, Ms Allison Beagley was
elected the President of the P & C. Ms Beagley took steps to introduce measures to ensure the running of the canteen was
accountable in accordance with the 1999 policy. As a result of increased demands of accountability, Ms Garcia McKnight and
Ms Beagley had communication problems which led to a breakdown in their relationship. At the end of 2000, a decision was
made by the P & C to appoint an independent person to act as a channel of communication between Ms Beagley and Ms
Garcia McKnight. Ms Jenny Barrett was appointed Canteen Liaison Officer to act as a communicator between Ms Beagley and
Ms Garcia McKnight. At the end of the year 2000, the Cannington Primary School ceased to be a small primary school and
became the Cannington Community College with both primary and high school students as it merged with the Cannington
High School. Prior to the merger, the Primary School had 10 teachers and 160 children. When the two schools were
amalgamated the school had 400 children and 80 teachers. The P & C became the Respondent.

7 On 4 November 2000, Ms Garcia McKnight advised Ms Beagley that she no longer wished to be employed as Canteen
Manager in the year 2001 but to be employed as Assistant Manager at the rate no less than she was receiving as Canteen
Manager. This was considered by the Respondent at a committee meeting and Ms Garcia McKnight�s proposal was agreed to.
The Respondent appointed another person, Ms Rae Platt, to the position of Canteen Manager in early 2001.

APPLICANT�S EVIDENCE
8 Ms Garcia McKnight testified that when she became Canteen Manager in 1999 she was allowed to have her lunch for free. She

also said that at that time she was shopping at FAL on the weekends in her own time and that she often bought supplies for the
canteen out of her own money for which she was not reimbursed. When asked what sort of arrangement she had in relation to
providing lunch to her son she said that the P & C did not have a lot to do with the canteen but there was �a group of us who
got together in the canteen and one of those was a Ms Diane Kerr who was on the executive committee�. She said that �the
group knew that she was giving her son lunch and not paying for it�. She said at that time she (Ms Garcia McKnight) was
bringing in drinks from home for her son and she viewed the arrangement �as it all evened out in the end�, as she was
supplying goods to the canteen without being reimbursed and for shopping out of hours.
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9 Ms Garcia McKnight said that when Ms Beagley became the new President she was asked by Ms Beagley to keep records and
to account for everything that was sold and thrown out. She said that she found it very difficult to comply with the
accountability requirements as she did not have sufficient time to carry out the work. She conceded, however, some
accountability requirements had been implemented in late 1999 when the P & C adopted a canteen policy. In June 2000, Ms
Garcia McKnight was provided with a Canteen Manager Duty Statement which required her to maintain a daily float, to run an
imprest account for petty cash and to count and record money taken daily. Further, each day�s takings were required to be
banked the following day and she was also required to keep a book of daily sales including daily wastage.

10 It is common ground that throughout Ms Garcia McKnight�s employment it was difficult to obtain sufficient volunteers to staff
the canteen. On 12 May 2000, the P & C advertised in the Cannington Primary School News that if a volunteer worked from
9.00 am to 12.00 pm in the school canteen they would be entitled to free lunch for themselves and their children up to the value
of $2.50 per child.

11 Ms Garcia McKnight testified that the week before school was to resume in 2001 she was asked to help the new Canteen
Manger, Ms Platt, to prepare for the beginning of year. Ms Garcia McKnight said that a very close friend of hers had died of
bowel cancer and she was very distraught. She said that when she went to work on the first day she felt she was under pressure
as her friend had died and she thought she was being excluded from the running of the canteen as Ms Beagley and Ms Platt
spent a considerable amount of time in the office discussing matters without including her. She said there did not seem to be a
lot for her to do as they had been talking in the office for well over an hour so she picked up her bag and said to Ms Beagley
and Ms Platt that she would like to go home if there was nothing else left for her to do. She said that Ms Beagley asked her, �Is
there anything wrong?� and she replied, �No. There is not.� She said that Ms Beagley again asked whether there was anything
wrong and that she (Ms Garcia McKnight) said, �I�ll talk to you about it another time,� and Ms Beagley replied, �No, if you
have anything to discuss, discuss it with me now.� Ms Garcia McKnight said, �No,� and she (Ms Garcia McKnight) began to
cry and left. She did not turn up to work for the rest of the week. Ms Jenny Barrett, the Canteen Liaison Officer, rang
Ms Garcia McKnight to speak to her about why she had not attended work. Ms Garcia McKnight said that she informed Ms
Barrett that she felt that she was standing over Ms Platt �a bit�, and felt that Ms Platt needed some space to set the canteen up
the way that she wanted. When cross-examined Ms Garcia McKnight conceded that Ms Barrett informed her that she was an
employee and had an obligation to turn up to work as rostered and to carry out work as directed. Ms Garcia McKnight said that
she felt bad about what had happened and sent Ms Beagley and Ms Barrett flowers because she felt she had stepped out of line.

12 Ms Garcia McKnight testified that in early February 2001 she spoke to Ms Platt whilst she (Ms Garcia McKnight) was putting
money in the till for her son�s drinks. She said that she said to Ms Platt, �In previous years I have provided my son lunch and
didn�t pay for it. Members of the P & C didn�t have a problem with it. This is what I have done, but I always pay for his
drinks.� Ms Garcia McKnight said that Ms Platt said, �That�s fine.� Ms Garcia McKnight also said that Ms Beagley asked for
a report on Ms Platt�s performance in the canteen. She said in her view, Ms Platt had poor hygiene levels and food safety
knowledge. She (Ms Garcia McKnight) testified of a specific incident which in her view supported her opinion of Ms Platt.
She said on one occasion she objected to Ms Platt reheating some cheezies on bread (on the basis that it was her view that there
would be an outbreak of food poisoning if they did so), and both Ms Platt and Ms Beagley asked why there would be a
problem and that other schools did it. As Ms Garcia McKnight objected strongly to the reheating of the food, the food was
thrown out. She said that she approached Ms Beagley and informed her of her opinion and that Ms Beagley told her it was
�sour grapes on her part, that she was being aggressive towards Ms Platt and to leave her alone�. When cross-examined, Ms
Garcia McKnight conceded that Ms Beagley had simply asked for feedback and not a formal assessment or work appraisal of
Ms Platt�s performance.

13 In late March 2001, Ms Beagley contacted Ms Garcia McKnight and informed her that she wanted her to attend a meeting on
the following Saturday. She said initially Ms Beagley would not tell her what the meeting was about. She said that she (Ms
Garcia McKnight) assumed it was about a complaint by a teacher about a volunteer having a confrontation with a teacher. The
teacher said the volunteer looked very similar to her (Ms Garcia McKnight). Ms Garcia McKnight was informed that she could
have someone at the meeting with her. She contacted Ms Barrett and arranged for her to accompany her to the meeting. The
meeting was attended by Ms Beagley, Ms Garcia McKnight, Ms Barrett and Mr Caspar Vermaes. Ms Garcia McKnight was
paid overtime to attend the meeting. Ms Garcia McKnight testified that at the meeting two allegations were put to her. Firstly,
she was informed by Ms Beagley that there had been a complaint by a teacher who had come to the canteen to purchase a
peanut butter roll during the primary school children�s recess time. She said that the teacher had pushed his way in front of the
children and demanded that she (Ms Garcia McKnight) make him a peanut butter roll because no peanut butter rolls had been
prepared for sale. Ms Garcia McKnight said she refused because the teacher had pushed in in front of the children. She
informed Ms Beagley of this. She said Ms Beagley told her that it was no excuse to be rude that she (Ms Beagley) was her boss
and that from now on she (Ms Garcia McKnight) would do what she was told to do and if that meant she had to stop serving
children to make a teacher something to eat then that was what she was required to do. Ms Garcia McKnight testified that in
her view the canteen was there for the children and the children should come first. She said that she always served the children
first and that she never had problems with the primary school teachers in relation to her policy. Ms Garcia McKnight said that
a second complaint was put to her at the meeting. The complaint was contained in a letter from a teacher and stated as
follows�

�Yesterday I went to the canteen at secondary school lunch time and asked one of the canteen staff ladies if there was any
spare food available. This ladies (sic) response was an abrupt NO and she promptly walked away from me. There was not
a hint of courtesy or good manners and I was upset with her attitude.
I am aware that the general feeling of many of the school staff is that the canteen staff are not particularly helpful,
friendly or approachable. I am not aware of any situation which has arisen to make the ladies feel this way however if
there is I think we need to discuss it soon and try to improve relationships.
As I understand it, there are a few food problems which could be overcome with a little goodwill on both sides. For
example not being able to buy anything at lunch time unless ordered is difficult � perhaps a small stock of frozen
sandwiches could be kept on hand to pop in the jaffle could solve this problem. Hamburgers ordered for secondary school
lunch time have been sent over with the primary lunches and therefore are cold by the time they are required. Not
receiving what you have ordered is another complaint for example butter/no butter requests have not been catered for and
charging extra for staff salads has also been mentioned.
We all want to work in a friendly co-operative workplace and it is my experience that the atmosphere and friendliness in a
canteen goes a long way in determining a happy school. It is therefore disappointing for me to hear that many staff
members for one reason or another are avoiding our canteen. Can we do something together to improve this situation??
21st March 2001
cc to Canteen Manageress�
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14 Ms Garcia McKnight said in relation to this complaint that she informed Ms Beagley that she told the teacher she should wait
until the children had been fed. She said the teacher appeared very offended, upset and walked away. Ms Garcia McKnight
said that her action was appropriate as there was a system in place whereby the teachers and the children can order their lunch
and the teacher in question had not done so.

15 Ms Garcia McKnight said when the complaints were discussed at the meeting that Ms Beagley told her that she was �a rude,
angry, brainless person who needed professional help�. In particular that Mrs Beagley said to her that she needed counselling
or psychiatric help. She said that she was informed by Ms Beagley that she wanted to see a vast improvement in her manner
and in her customer service. Ms Garcia McKnight said she became very upset and cried. In cross-examination it was put to her
(Ms Garcia McKnight) that Ms Beagley told her that the Respondent would agree to pay for a professional development
course, to which Ms Garcia McKnight denied such an offer was made.

16 Ms Garcia McKnight was issued with and signed a formal notice of warning at the end of the meeting on 24 March 2001. The
notice stated as follows:

�Cannington Community College P & C Assoc. Inc � Canteen.
Saturday 24th March 2001.
2.30 p.m. - 4.00 p.m.
Held at Cannington Community College.
PRESENT: Ms Allison Beagley, President of CCC P & C

Ms Liz Garcia, Canteen Assistant Manager and employee of CCC P & C
Cas Vermaes as an observer
Ms Jenni Barrett as an observer.

THE OUTCOMES FROM TODAYS MEETING�
The reasons for this warning, a 2nd warning, are the ways in which the standard of customer service is not being met (as
per your Duty Statement Item 1, Item 3a, Item 6a, Item 6b.)
Namely in�

1. Your attitude, being rude, hostile, unwilling to serve.
2. A refusal to serve customers food when it is available, (or if busy, an offer to make it shortly/ later when the

�rush� or busy period has eased a bit).
3. An inappropriate manner in which children and staff have been spoken to.

During the meeting, Ms Garcia was asked if there was anything she thought that we could do as her employer to help the
situation. I suggested a Professional Development course/service, books or counselling perhaps. Ms Garcia was not
interested in any of these.
We will meet again in six weeks time (by Sat 5th May 2001) for a review on how things are going. At this time we expect to
see a marked improvement in the above matters.
As stated at this meeting today, a failure to improve markedly within this time may lead to a third and final warning being
issued. Also, such a meeting and written warning may occur prior to the expiry of the agreed review period where the
employee�s performance has declined.
A copy of this document has been received and signed by both Ms Liz Garcia, and Ms Allison Beagley.�

17 On 18 May 2001 Ms Garcia McKnight received the following letter from Ms Beagley�
�As discussed at our last meeting approximately 6 weeks ago, we need to meet for a review and discussion of your work
performance over this time.
Further to our discussion on Tuesday of this week, I have arranged to meet with you on Monday 21st May 2001 at
Cannington Community College at 1.45 pm. A private room for this meeting will be arranged.
As before, Cas Vermaes will be in attendance as an independent witness on behalf of the P & C (Employer).
You may bring your own witness or companion of your own choosing.
Hopefully the meeting will be an hour or less, and we will of course pay you for your time.
In order to give you time to reflect and prepare for the meeting, I will provide you with some feedback about your
performance during this period of review.
In some areas of your performance there has been encouraging improvement, in particular in your politeness to
customers. However, in the area of your behaviour in relation to people who aren�t customers, we are still not entirely
happy with your conduct.
It is this area of your performance that we need to address, and I hope we can achieve an amicable outcome for all from
our meeting on Monday.�

18 After receiving this letter Ms Garcia McKnight sought the assistance of the Union and was advised by a Union organizer not to
attend the meeting until a Union representative was available to attend. She wrote to Ms Beagley requesting that the meeting
not take place until a representative was available. Following advice from the Union, she made a request that the allegations of
her behaviour in relation to people who are not customers be specifically outlined together with the incidences referred to in
the letter. Before the meeting could take place Ms Garcia McKnight was off work as she was sick. Ms Platt suffered a family
bereavement in the same week. Consequently Ms Garcia McKnight and Ms Platt were not at work that week, although Ms
Garcia McKnight attended the canteen each day to give her son lunch. On 28 May 2001 Ms Garcia McKnight returned to
work. She was at work for a short time when Ms Beagley and Ms Joanne Dee asked her to stop what she was doing and attend
a meeting with them. She said they went into a �dark, dingy garden shed� behind the canteen. Ms Garcia McKnight testified
that Ms Beagley asked Ms Dee to close the door and Ms Garcia McKnight objected because she was very scared. She said she
did not know what was going on and that Ms Beagley said to her, �We have reason to believe that you have been stealing from
the canteen.� She said she was shocked and horrified. She said that Ms Beagley asked, �Have you been giving your son lunch
for free?� To which Ms Garcia McKnight replied, �Yes.� She said that Ms Beagley said to her, �This is theft, you have been
stealing from us. It�s a criminal offence and you can be instantly dismissed for that.� She said Ms Beagley then asked whether
she had given her son lunch for free in previous years and Ms Garcia McKnight said, �No.� She said that she told Ms Beagley
�No� because she was very shocked and distressed. Ms Beagley then informed her that she would be suspended on full pay
until an executive meeting of the P & C could be called.
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19 In cross-examination Ms Garcia McKnight was shown photographs of the gardener�s store room which is a large relatively
well lit brick building attached to one of the school buildings. Ms Garcia McKnight conceded that that is where the �garden
shed� meeting took place.

20 In cross-examination it was put to Ms Garcia McKnight that at the meeting on 28 May 2001 she said she had obtained
permission from Ms Platt to give her son free lunch. Ms Garcia McKnight said in evidence that she did not remember using the
word permission, that she hardly remembered anything that was said at that meeting because she was shocked at the allegation
of theft. She said she could remember that Ms Beagley said to her, �What gives you the god given right to think that you can
supply your son with free lunch?� but she did not remember what was said after that because she was upset and confused.

21 After Ms Garcia McKnight was suspended, Ms Beagley met with Ms Garcia McKnight and Ms Simone Northcott, an
organiser with the union, on the morning of 5 June 2001. She said Ms Northcott asked Ms Beagley what Ms Garcia McKnight
had been suspended for and what were they aiming to achieve at the executive committee meeting. She said that Ms Beagley
was fairly vague about what she (Ms Garcia McKnight) had been suspended for and she (Ms Beagley)could not really tell
Ms Northcott of what the outcome of the meeting would be. She said however that her (Ms Garcia McKnight�s) problems with
customer service were raised at that meeting. She said that when Ms Northcott asked Ms Beagley what she meant by �people
who are non-customers�, Ms Beagley said, �Well anyone should know what that means.� It was put to Ms Garcia McKnight
that she had an opportunity to put something in writing to the Respondent executive committee as to why she should not be
dismissed and she did not do so. Initially Ms Garcia McKnight said that she had the opportunity to do so but she did not have
any excuse why she did not put anything in writing and she did not know why she did not do so. However, she later said that
she had planned to write a letter for Ms Barrett to take to the executive committee meeting but her house was broken into
whilst she was having the meeting with Ms Northcott and Ms Beagley. Consequently she did not put anything in writing.
Further she said that she felt that the Respondent had already made up its mind to dismiss her so in her view there was no point
in writing a letter.

22 It was put to Ms Garcia McKnight in cross-examination that she made a counter allegation at the meeting on 28 May
2001 about Ms Platt regarding a Pepsi carton. She said one of the companies had given the canteen a free carton of Pepsi, but
because the canteen sold Coke they could not sell Pepsi, so Ms Platt gave her half a carton of Pepsi to take home and Ms Platt
took the other half of the carton. It was put to her that as she had worked as the canteen manager she should have been aware
that it was contrary to the canteen policy to take the Pepsi. She said that although the canteen policy was on the wall of the
canteen for sometime and that she was a member of the canteen committee who drafted the policy she was not familiar with
the terms of the policy.

23 Following lengthy discussions, a meeting of the executive committee on 30 May 2001 voted on the following motion put by
Ms Jayne Camp�

�That Ms Elizabeth Garcia-McKnight be given the opportunity to resign from the position of Assistant Canteen Manager;
and be paid her Leave entitlements, namely: Paid two weeks in lieu of notice, and all Annual Leave owed. A reply by 3pm
Friday 1st June 2001 is required.�

Ms Barrett agreed to speak to Ms Garcia McKnight about the resolution made by the committee. The executive committee then
reconsidered the matter on 5 June 2001.

24 Ms Garcia McKnight wrote to the executive committee and advised them that she declined the offer to resign.
25 The executive committee of the Respondent met on 5 June 2001 and determined that Ms Garcia McKnight�s employment be

terminated. Ms Beagley wrote to Ms Garcia McKnight advising her that she had been dismissed on grounds of misconduct,
and that all leave entitlements would be paid together with pay in lieu of notice.

26 Ms Simone Northcott, a union official, gave evidence that Ms Garcia McKnight contacted her and advised her that she had
been called in for a meeting with her employer and was concerned as she did not know what the meeting was about. She
recalled that Ms Garcia McKnight had advised her that there was a complaint about her (Ms Garcia McKnight) being rude to
persons other than customers. Ms Northcott testified that she advised Ms Garcia McKnight to put a request in writing to her
employer to set out the issues to be raised at the meeting. She said that prior to a meeting taking place Ms Garcia McKnight
contacted her again and advised that she had been accused of stealing. Ms Northcott said she spoke to Ms Barrett who
informed her that she (Ms Barrett) was to attend an executive meeting of the Respondent where this matter would be discussed.
Ms Northcott asked Ms Barrett to enquire whether there was an agreement about the provision of lunches to Ms Garcia
McKnight�s son. She said that Ms Barrett informed her that Ms Garcia McKnight advised her that she had spoken to the
canteen manager about the provision of lunches to her son and it had been an accepted practice for the year 2001 and for
previous years. She said she did not have any contact with Ms Barrett after that conversation. She later met with Ms Garcia
McKnight, Mr Vermaes and Ms Beagley on the morning of 5 June 2001. The purpose of the meeting was to clarify the
accusation made against Ms Garcia McKnight. She asked if they were accusing Ms Garcia McKnight of stealing and was
advised that she had �provided goods without obtaining payment�.

27 Ms Northcott testified that at the meeting she said to Ms Beagley �I understood that Liz had reached an agreed arrangement
with her manager and that the only dispute was whereas Liz said they had agreed and her manager had agreed that it was the
practice, Allison�s position was that Liz had just told her manager that was the case.� Ms Northcott testified that she asked who
would be making a decision about what the outcome would be in relation to disciplinary action and she was advised that it
would be the executive committee who would make the decision but that Ms Garcia McKnight would not be given an
opportunity to present her side to the executive committee because Ms Beagley would give an un-biased account to the
executive committee of Ms Garcia McKnight�s case. Ms Northcott said that she doubted Ms Beagley would do that. In cross-
examination Ms Northcott agreed she had informed Ms Beagley at that meeting that as the manager had given Ms Garcia
McKnight permission to give her son free lunches this year that action in effect condoned Ms Garcia McKnight�s actions and
that the Respondent now had no right to pull her up on that issue.

28 In the Minutes of an executive committee meeting held on 5 June 2001, Ms Beagley recorded that she informed the executive
committee at that meeting, �Ms Northcott was asked whether Ms Garcia McKnight had any further information/explanation
that could be taken on her behalf to the executive meeting at 7pm tonight. The offer was declined.� When asked if the Minutes
were accurate Ms Northcott said that she did not believe they were but she could not recall. She said there was discussion at
the meeting about Ms Garcia McKnight�s ability to defend herself to the executive and not being able to do that. She said that
there was some discussion about Ms Garcia McKnight putting something in writing to the executive committee. She said after
the meeting with Ms Beagley she discussed it with Ms Garcia McKnight and she left it up to her whether to put something in
writing or not.

29 Mr Leslie Cross, a friend of Ms Garcia McKnight, testified that he worked in the canteen as a volunteer in 1998 and 1999. He
said he was under the impression that when you worked at the school�s canteen your kids got free meals at lunch and recess.
He said he knew that Ms Garcia McKnight was providing free meals to her son at that time. He said the practice existed
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because in his opinion the canteen was not paying Ms Garcia McKnight the correct amount of money for the job so it was part
of the deal. He said he reached this view from information provided to him from the ladies working in the canteen at the time.
Mr Cross also testified that on 11 June 2001 he attended a committee meeting because he wanted to find out why Ms Garcia
McKnight had been terminated. He said there was a discussion amongst the committee members about provision of meals to
children. He said that Ms Diane Kerr stood up and said that (in 1999) it was common knowledge amongst those who worked in
the canteen the volunteer�s kids obtained meals for free and that Ms Garcia McKnight was providing free meals to her son.
When cross-examined he conceded that he had not raised any of these issues, or sought to approach the Respondent executive
committee about this matter until after Ms Garcia McKnight had been terminated.

30 Ms Jennifer Barrett testified that she became a P & C member in the third term of Year 2000. She said she went to a P & C
meeting and there was a discussion about a lack of volunteers and about the canteen not making a profit. She then volunteered
to work in the canteen. She said she only worked in the canteen for about three weeks, because she obtained employment. She
said she was told as a volunteer she was allowed to give her children free lunches. In late 2000 she was appointed canteen
liaison officer. Through her role as canteen liaison officer, Ms Barrett became a close friend of Ms Garcia McKnight. Shortly
before the school year commenced in year 2001, Ms Barrett said that Ms Beagley contacted her and advised her that Ms Garcia
McKnight had become very upset and failed to attend work. She asked if she (Ms Barrett) could speak to Ms Garcia
McKnight. She said they decided they would not give Ms Garcia McKnight a warning. When cross-examined about this issue
she said she understood giving a warning meant that they would not give her a written warning. She conceded in cross-
examination that she (Ms Barrett) was very annoyed with Ms Garcia McKnight for changing her hours without consultation.
She agreed she spoke sternly to Ms Garcia McKnight and made it clear to Ms Garcia McKnight that she had to realise that she
was the employee and the Respondent was her employer. Further Ms Barrett said that she advised Ms Garcia McKnight that
sending flowers to herself and Ms Beagley was inappropriate.

31 Ms Barrett said that on 23 March 2001 she was contacted by Ms Garcia McKnight and asked if she would attend a meeting
with Ms Garcia McKnight the next day. She said that at the meeting Ms Beagley said that they were there to discuss a letter of
complaint from teachers about Ms Garcia McKnight�s conduct. She said that she (Ms Barrett) became agitated because it was
her view it was not a productive meeting. The discussion lasted for about two hours. She said that Ms Beagley told Ms Garcia
McKnight that she should look at her body language and that she should �use her brain� and suggested to Ms Garcia McKnight
that she may require getting some sort of counselling or some sort of psychiatric help. However when cross-examined
Ms Barrett said the word �psychiatric� was not used by Ms Beagley but the word �counselling� was mentioned. She said she
was horrified that Ms Beagley thought that Ms Garcia McKnight needed some professional counselling or some sort of
counselling help.

32 Ms Barrett attended a meeting of the executive committee of the Respondent as a member of the executive committee on
30 May 2001. At that meeting Ms Barrett spoke in favour of Ms Garcia McKnight. She said that she advised the committee
that she would resign if Ms Garcia McKnight�s employment was terminated. Further she said that she informed the executive
committee that the union representative (meaning Ms Northcott) had advised her that she should advise the committee that if
they were to terminate Ms Garcia McKnight�s employment there would be grounds for unfair dismissal. Ms Barrett said that
she also attended the executive committee meeting on 5 June 2001 and that she was going to take a letter along to that meeting
from Ms Garcia McKnight but Ms Garcia McKnight�s home had been broken into that day and she (Ms Garcia McKnight) did
not have the time to write anything. She said that she again spoke in favour of Ms Garcia McKnight and she informed the
committee that Ms Kerr had informed her that when Ms Garcia McKnight was running the canteen that she was giving her son
lunches for free. She also informed the committee that Ms Garcia McKnight had informed her (Ms Barrett) that she had asked
Ms Platt if it was alright for her to transfer her lunches that she was not going to eat to her son this year (meaning the year
2001). Ms Barrett said she also informed the committee that Ms Garcia McKnight was prepared to pay for any money that was
owed for the lunches.

RESPONDENT�S EVIDENCE
33 The P & C President during 1999, Mr Peter Ashworth, testified that at the beginning of 1999, the Respondent was looking to

engage a new canteen manager as the previous manager had left. He said the canteen was in a precarious financial position and
negotiated an arrangement with Ms Garcia McKnight to run the canteen for a minimum fee which made it possible for the
canteen to stay open. He said they agreed that she was to work Monday, Wednesday, Thursday and Friday each week but that
no arrangement was made with her to provide free lunches for her son. When asked whether there was such an unofficial
arrangement he said, �No. If there was any arrangement made it would have been discussed at a canteen committee or at a P &
C meeting and minuted.� When cross-examined, Mr Ashworth conceded that he personally had very little participation in the
running of the canteen in 1999. He left the running of the canteen to the canteen committee and Ms Garcia McKnight.

34 Ms Carol Davis, a Certified Practising Accountant, testified that she was the canteen treasurer in 1999 and 2000. She first
became involved with the school towards the end of 1998 when she went to a P & C meeting and became aware that the
canteen had not been submitting financial reports. She felt she should provide some assistance. She audited the P & C canteen
books for a 2½ to 3 year period and then took on the role of treasurer. She said that in 1998 she was not an official member of
the P & C but she attended a number of P & C meetings as a visitor. She said in 1999 the P & C rarely had sufficient members
for a quorum. When she audited the books the canteen was insolvent. She said in 1999 the canteen had $1,000.00 of debt and
the P & C�s general account had to be reduced to zero to pay off debts of the canteen. However, by the end of 1999 the canteen
was still in debt to an amount of $3,900.00, of which an amount of $2,900.00 was taken out of the P & C�s general account to
pay the debt. When asked whether she was aware that in 1999 that there was ever an arrangement or an offer by the P & C to
allow Ms Garcia McKnight to provide her son with free lunch or any other items, she said that the P & C�s arrangements were
not something she was specifically privy to other than as treasurer she was aware of cash payments made to Ms Garcia
McKnight. She said she had no knowledge of such an arrangement. She said however, that she had been informed that there
was an arrangement with the previous canteen manager that volunteers were provided with free lunch.

35 In cross-examination Ms Davis was asked whether the arrangements advertised in May 2000 for free lunch for volunteers and
their children up to the value of $2.50 per child (if they worked a full day in the canteen), had been in place in the canteen prior
to the arrangement being advertised. She said that she thought the idea came from Ms Garcia McKnight but could not say
whether or not it was in place prior to the arrangement being advertised.

36 Mr Casper Vermaes testified that he had been the President of the Cannington Senior High School P & C in 1997 until 2000.
In 1999 he became involved in the planning to merge the two schools. He testified that he assisted the P & C Committee in
drafting a duty statement for the position of Assistant Canteen Manager because of his knowledge of the use of such
documents in the Government system of employment. He also testified that he assisted Ms Beagley in investigating the
complaints made by the teachers in relation to the service at the canteen. He said he did not participate in the investigation but
provided advice to Ms Beagley as to how the investigation and performance review process should take place. He said he
attended the meeting with Ms Beagley and Ms Garcia McKnight and Ms Barrett in March 2001 as an observer and in his
capacity as executive committee member of the Respondent. He testified that the allegations made by the teachers were put to
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Ms Garcia McKnight, especially her attitude to people and staff in particular and also Ms Garcia McKnight�s comments to
some children which were deemed inappropriate. He said that psychological counselling was offered if Ms Garcia McKnight
wished to participate. He said the suggestion was not a direction to participate in counselling but was advice to her that the
Respondent would be willing to assist her in any way they could. Mr Vermaes also testified that he could recall that Ms Kerr
had stood up at an executive meeting and said that part of Ms Garcia McKnight�s $100.00 volunteer package in 1999 was that
she was entitled to give her son free lunch. As to whether Ms Kerr made the statement at an executive committee meeting prior
to the decision being made to terminate Ms Garcia McKnight�s employment, Mr Vermaes was vague and gave contradictory
evidence.

37 Ms Gwynneth Dudman testified that she wrote the letter set out in paragraph 13 of these reasons because she was the Staff
Association President and she became aware that there were a number of teachers who were not happy with the service at the
canteen. She said that she had been rudely treated and as others had complained, she decided to write the letter. She said the
person who was rude to her was Ms Garcia McKnight. She said that after she wrote the letter, Ms Beagley spoke to the staff at
a staff meeting and she (Ms Beagley) encouraged the staff to continue to use the services of the canteen. Ms Dudman was
asked if she noticed an improvement in the service after her letter was sent. She said that she had not been to the canteen since
she wrote the letter so she was unable to say.

38 Ms Josephine Stephens testified that she was Principal of the Cannington Primary School up until week 6 of the third term of
the year 2001. She said she commenced employment at the Cannington Primary School on 17 July 2000 and in that capacity
she was a member of the canteen committee. Ms Stephens said that she had ten complaints from staff early in 2001 about
service at the canteen. She said she had complaints about preferential treatment of certain children, complaints that certain staff
members had requested food and had been refused in a way that they felt was unreasonable and abrupt. Also there were
complaints about some children being served before other children. She said there had been specific complaints about Ms
Garcia McKnight and the way in which she spoke to children. She said that she had very few complaints in the year 2000 when
there was only Primary School staff on the site. These complaints were mainly about hot or cold lunches and those sorts of
issues. She said she reported the complaints she received early 2001 to Ms Beagley. When asked if Ms Garcia McKnight had
ever been rude to her she said no, that Ms Garcia McKnight had always been courteous to her. She said, however, there was
one occasion in which she witnessed Ms Garcia McKnight being abrupt to a child at the canteen.

39 Ms Rae Platt testified that she was employed as Canteen Manager by the Respondent at the beginning of the year 2001. She
said it was a condition of employment that as an employee she was entitled to a free lunch. She said if you worked in a food
outlet then you were entitled to a free meal at your place of employment. Ms Platt said that in the first week of her employment
Ms Garcia McKnight made it plain that even though she did not want the job of canteen manager, had there not been so much
book work she would have retained the job. Ms Platt stated that her relationship with Ms Garcia McKnight was difficult from
the beginning. She said that sometime at the start of the year Ms Garcia McKnight informed her that she was able to give her
son free lunch. She said that Ms Garcia McKnight told her that this was a procedure that had occurred in previous years. Ms
Platt said this conversation took place in the first week of her employment in 2001 and that she assumed Ms Garcia McKnight
had the permission of the Respondent to provide her son with lunch for free. Accordingly, she did not question what Ms Garcia
McKnight said. Ms Platt was asked if she received a copy of Ms Dudman�s complaint and replied that she had been provided
with a copy of that letter and that she had discussed it with Ms Beagley. She said she advised Ms Beagley that Ms Garcia
McKnight had been abrupt to her and some of the children but that she was not aware that Ms Garcia McKnight had been
abrupt to any teachers.

40 On 20 May 2001, Ms Platt suffered bereavement in her family and on the same day made a decision to tender her resignation.
She said she decided to resign because she found the situation with Ms Garcia McKnight untenable. Ms Platt had at that time
been approached by her former employer and offered a position as manager of a gift shop. She said Ms Garcia McKnight did
not support any decisions she made in the canteen. As a result of the bereavement Ms Platt did not attend work in the week
commencing 21 May 2001. Ms Platt testified that she spoke to Ms Beagley during the week and informed her that whilst Ms
Garcia McKnight was off sick Ms Beagley was to see that Ms Garcia McKnight�s son did not receive his lunch for free. She
said she told Ms Beagley this because Ms Garcia McKnight�s friends were working in the canteen. Ms Platt said Ms Beagley
said to her, �What free lunches?� So she told Ms Beagley that Ms Garcia McKnight�s son has a free lunch every day. She said
Ms Beagley questioned her (Ms Platt) about who gave permission for that practice and Ms Platt informed her that Ms Garcia
McKnight had told her that it was a standard procedure which had been carried over from previous years. Ms Platt said that
sometime later Ms Beagley spoke to her again about what Ms Garcia McKnight had told her about the free lunches but that she
could not recall what she said to Ms Beagley. She said that she (Ms Platt) was very distressed at that time because of her
family bereavement. When asked what were the specific events that Ms Platt found inappropriate with Ms Garcia McKnight�s
conduct, she said that Ms Garcia McKnight embarrassed and humiliated her in front of volunteers during discussions in respect
of prices for items. She also said that Ms Garcia McKnight had put in a report to the Respondent committee stating that she did
not think she (Ms Platt) was doing the job correctly. Ms Platt was asked by Ms Beagley to put in writing the reasons why she
resigned. She did so and stated as follows�

�I, Rae Platt as you are aware I (sic) have resigned from the canteen as manager. I would like you to know my reason
for leaving, as it has nothing to do with my position, or you as the employer. I thoroughly enjoyed my job. My one aim
was to get the canteen up and running in a friendly environment for the volunteers, and to make the P & C a reasonable
profit. I have found it to (sic) hard to work with someone who does not give me the back up, an assistant should, or
agree with anything I do at all. I have found Liz to be extremely negative. Who has deliberately underminded (sic) me in
my position as manager.�

She was also asked by Ms Beagley to set out in writing what Ms Garcia McKnight had told her in relation to giving her son
lunches. Ms Platt did so in late May 2001. In a memorandum received by Ms Beagley on 30 May 2001 Ms Platt stated�

�I have bought (sic) to the attention of Allison Beagley that Liz Garcia provides her son with eats at Recess and his lunch
at no charge. When the issue was raised in Term one, Liz led me to believe giving her son lunch and recess for free was a
(sic) existing practice which continued from previous years. At no stage did I give my permission, as no permission was
sought. Liz told me this as a statement of fact in no way was she seeking my approval. She told me in such a way that it
was simply ongoing procedure.�

41 In cross-examination Ms Platt was asked about the carton of Pepsi. Ms Platt said that a representative had given her a carton of
Pepsi and that she split it with Ms Garcia McKnight because they did not sell Pepsi at the school. She said she mentioned this
to Ms Beagley in the context that it was a nice gesture by the representative and Ms Beagley informed her that the
1999 canteen policy required all goods to be used in the school. Ms Platt said that she then purchased a replacement carton of
Pepsi the next week. When it was put to her that her action was contrary to the terms of the policy she said that although she
had read the policy when she commenced her employment, she must have missed the relevant part because she had been
unaware that her actions were contrary to the terms of the policy.
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42 Ms Joanne Dee testified that she had been involved with the Cannington Primary School for the past eight years. She said that
she had worked for about three years in the canteen. She said she had worked in the canteen as a volunteer and that at the
beginning of the year 2001 she had worked for a while as a paid employee. She was also the canteen committee convenor in
2001. She said that in 1999 she worked on each Tuesday, which was the day on which Ms Garcia McKnight did not work. She
said that she was a paid volunteer in the fourth term of 1999. When asked if she was offered free lunches for her sons at the
school, as a way of compensation for not receiving any wages in 1999, she said �no�, but that she understood that she, herself,
could have a bite to eat at lunch time free of charge, but her children could not. She said she recalled that in 2000 there was an
offer to volunteers that they would get a free lunch for themselves and their children to the value of $2.50 for each child. She
said this was an incentive to get more volunteers into the canteen. She said this offer did not reflect an existing practice. She
said that in 2001 a further offer was made to volunteers that if they worked from 9.00am to 1.30pm they would receive their
lunch for free, plus a $10 credit on the book to spend at the canteen. She said that prior to 2000 there was no offer made to
anyone working in the canteen that they could give their children lunch for free. Further, she said that when she worked in the
canteen she did not see any other persons in the canteen giving their children lunch for free.

43 In the week prior to 28 May 2001, Ms Beagley contacted Ms Dee and asked her whether she was aware of any past permission
given to employees at the canteen to provide free lunches to their children. Ms Dee said she informed Ms Beagley that she had
never heard of such a practice and Ms Beagley arranged to have a meeting with Ms Garcia McKnight on Monday, 28 May
2001, and asked Ms Dee to attend. Ms Dee said that they decided to hold the meeting in the gardener�s storage room. She said
prior to the meeting they put some chairs in the room. She said they thought it was a suitable location because it was private.
Ms Beagley asked Ms Garcia McKnight whether she was providing her son with free lunches. She said that Ms Garcia
McKnight was quite shocked at the allegation and said she had sought permission from Mrs Platt to give her son lunch and this
permission was sought at the beginning of the year. Ms Dee said that Ms Beagley put to her (Ms Garcia McKnight) that Ms
Platt had said that Ms Garcia McKnight had not asked for permission but had simply led her (Ms Platt) to believe that this was
an on-going, acceptable practice. Ms Dee said that Ms Garcia McKnight was asked whether she had paid for her son�s lunches
the previous year and that Ms Garcia McKnight had answered �Yes�.

44 Ms Dee was asked whether Ms Beagley had said anything in regard to stealing or theft at the beginning of the meeting, she
said that Ms Beagley may have said that �Ms Garcia McKnight�s actions were technically theft�.

45 Ms Dee testified she attended the committee meeting on 5 June 2001, at which the decision was made by the Respondent to
dismiss Ms Garcia McKnight. She said issues in relation to Ms Garcia McKnight�s conduct were considered, in particular,
problems with staff, complaints from the children and problems with staff within the canteen itself. Ms Dee was asked in
cross-examination whether she recalled Ms Diane Kerr standing up at a committee meeting and saying there was an
arrangement in place whereby the people who worked in the canteen could provide food for their children for free. She said
she did not hear such a statement on 5 June 2001 but Ms Dee conceded that it was possible that such a statement was made at
the meeting but not heard by her.

46 Ms Beagley testified that she became the President of the Respondent in March 2000. She said she only joined the school in
the first week of February 2000. She said that at no time was she aware until May 2001 that Ms Garcia McKnight was giving
her son free lunch. She said that after Ms Platt had tendered her resignation, and was off work because of a bereavement that
Ms Platt telephoned her at home on the Tuesday night and asked, �Did Liz pay for Jamie�s lunch?� Ms Beagley said that she
responded that she did not know, that she presumed so. She said that Ms Platt rang her again on Wednesday night and asked
her the same question.  She asked Ms Platt what was the �big deal about whether or not Liz was paying for Jamie�s lunches�.
She said Ms Platt replied, �She never pays because she told me that she had authority from the P & C not to pay.� Ms Platt
then informed her that in the first week she (Ms Platt) commenced work in the canteen as manager, Ms Garcia McKnight had
said to her, �In relation to my son�s lunches, I don�t eat much in the canteen myself and the P & C has always allowed me to
give my son his lunch for free.� Ms Beagley said that Ms Platt informed her that Ms Garcia McKnight eats lunch in the
canteen most days.

47 Ms Beagley said she then made some enquiries of Ms Dee, as she had been involved in the P & C for several years. Ms Dee
advised her that there had not been such an arrangement that she was aware of and that she was not aware that Ms Garcia
McKnight was not paying for her son�s lunch. Ms Beagley then made enquiries with Mr Ashworth, who also informed her that
he was not aware of such a practice. Ms Beagley then spoke to Mr Vermaes and a decision was made to put the allegations to
Ms Garcia McKnight. After obtaining some other advice Ms Beagley conducted a meeting with Ms Garcia McKnight, together
with Ms Dee, on Monday, 28 May 2001. Ms Beagley said that Ms Garcia McKnight did not wish to attend the meeting as she
was too busy. Ms Beagley said that she informed Ms Garcia McKnight that there were three people working in the canteen
who had worked there the previous week, and they really needed to have the meeting to discuss several matters with her. She
said they went to the gardener�s store room. She said it was not the most glamorous of locations but it was a large double brick
room, with a high ceiling which was relatively well lit. She said that Ms Garcia McKnight said �What have I done now?� and
Ms Beagley said to her �Something has come up that we need to discuss� and that Ms Garcia McKnight said �You�re not my
boss. The P & C is my boss, not you. I am sick of you telling me what to do. You�ve got to stop bossing me around.� Ms
Beagley said she then put the allegations made by Ms Platt to Ms Garcia McKnight and explained that they needed to discuss
them in order that she (Ms Garcia McKnight) could answer the allegations and give her side of the story.

48 Ms Beagley said that Ms Garcia McKnight informed her that she did not pay for her son�s lunches and that she had asked Ms
Platt for permission. She said she always paid for his drinks and his recess items. When it was put to her that Ms Platt had said
that Ms Garcia McKnight had in fact informed her (Ms Platt) that this was an on-going practice, she said �No� that this was
not the case, that she had asked Ms Platt whether or not she could give her son his lunch free of charge, as she did not eat much
in the canteen herself. Ms Beagley said that she then put to Ms Garcia McKnight that this was not the version given by Ms
Platt. She said that Ms Garcia McKnight was very definite that she had never told Ms Platt that a practice existed prior to 2001.
She insisted that she asked permission at the beginning of 2001 and that she had paid for her son�s lunches in the year 2000.
Ms Beagley said she did use the word �theft� in that she told Ms Garcia McKnight that what she had done was technically
theft. She said at the end of the meeting she made a decision to suspend Ms Garcia McKnight on full pay. She then spoke to
Ms Platt and asked her to put her version of events in writing. Ms Beagley also said that Ms Garcia McKnight had made an
allegation in the meeting on 28 May 2001 that Ms Di Kerr had been giving her son free lunches. She said Ms Garcia McKnight
told her Ms Kerr�s son was in grade 2 and he had come up to the canteen window and announced �I�m getting my lunch for
free today because my mum works in the canteen.� Ms Beagley said she followed up the allegation and Ms Kerr informed her
that when kids are in the canteen they think that they get things for free because the mothers normally tally items eaten by their
children on a piece of paper and pay for it at the end of the day. Ms Beagley said that at the time this allegation was made Ms
Kerr was a paid employee but she had previously been a volunteer

49 Ms Beagley said that at the executive committee meeting of 30 May 2001 there was a round table discussion about the two
versions of events. Ms Beagley said that at times more than one person spoke and there were occasionally various different
conversations going on at the same time. She said that Ms Kerr did not make any comment at that meeting that Ms Garcia
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McKnight had been allowed to give her son free lunches in previous years. She said that at that meeting Ms Garcia
McKnight�s prior conduct was discussed and the outcome of the meeting was that an opportunity would be given to Ms Garcia
McKnight to resign.

50 Ms Beagley said that she met with Ms Garcia McKnight and Ms Northcott on 5 June 2001. She said that Ms Northcott was
asked whether or not Ms Garcia McKnight wanted to put anything further to the executive committee which would be
considering the matter that night. Ms Beagley said that Ms Northcott glanced at Ms Garcia McKnight to see whether she
wished to say anything further and that there was some form of acknowledgement and then Ms Northcott said, �No, there is
nothing we want you to take to the meeting.� She said that she (Ms Beagley) said to Ms Northcott that Ms Garcia McKnight
had told her that the provision of lunches was an on-going practice and that Ms Platt had informed here (Mrs Beagley) that she
had not given her permission to Ms Garcia McKnight to give her son free lunches, to which Ms Northcott replied along the
lines of �If your manager gave her permission, you can�t pull her up for that. It�s like your manager has condoned it.�

51 Ms Beagley testified that at the meeting of 5 June 2001 the committee considered Ms Garcia McKnight�s conduct in relation to
the letter of complaint received from Ms Dudman. She said she discussed with the executive committee her investigations of
those issues and she also relayed how she had spoken to the Principal who had identified Ms Garcia McKnight as the person
who was rude and abrupt. She also said that she advised the committee that Ms Garcia McKnight had improved her attitude in
relation to customers but that she was still hostile to Ms Platt. She said some members of the executive committee agreed that
the atmosphere in the canteen was very uncomfortable. Ms Beagley said that Ms Barrett spoke on behalf of Ms Garcia
McKnight. She said the outcome of the meeting was that the committee decided to reject Ms Garcia McKnight�s version of
events and prefer the version given by Ms Platt.

52 Ms Beagley testified that the reason why a decision was made to terminate Ms Garcia McKnight was predominantly in relation
to the lunch issue. She said this was the catalyst that brought things to a head and that without that event being known, Ms
Garcia McKnight would not have been dismissed. She said the executive committee meetings on 30 May and 5 June 2001,
took nearly three hours each. Ms Beagley said it was a very hard decision to decide to terminate Ms Garcia McKnight as
Ms Garcia McKnight had been responsible for helping to keep the canteen open in 1999 and that she cared about the canteen.
However, Ms Garcia McKnight�s� recent behaviour indicated that she was very hostile towards those she worked with at the
canteen.

53 Ms Beagley testified that it was her view that the first time in which she became aware of the allegation that the P & C had
provided permission to Ms Garcia McKnight to provide her son with free lunches as part of her volunteer package in 1999,
was when she received the notice of application for a compulsory conference under s.44 of the Act. She said that after the
application was received, on 11 June 2001 she attended an executive committee meeting and that Ms Kerr stood up at that
meeting and said that when she worked as a volunteer on Fridays in 1999 she had not paid for her children�s lunches.

SUBMISSIONS
54 The Union submits that in making a final determination in this matter, the Commission must consider the following

questions�
• What was the reason for dismissal?
• Was the Respondent correct in taking into account Ms Garcia McKnight�s earlier conduct?
• Was there misconduct?
• Was the employee given a proper opportunity to be heard and to put her own case prior to termination?
• Did the Respondent �know or ought to have known� of the allegation that there was such a past practice before

dismissing Ms Garcia McKnight?
• Did the Respondent carry out a proper investigation?

55 As to the first point, the Union in my view correctly contends that it is apparent from the evidence that the Respondent in
making the decision to dismiss took into account complaints about Ms Garcia McKnight being rude to staff and non-
customers. In relation to the second point, the Union says that the matters raised at the meeting on 24 March 2001, had been
satisfactorily resolved to the employer�s satisfaction. The Union says that it then follows that the Respondent was not entitled
to take this conduct into account.

56 As to whether there had been misconduct, the Union says that Ms Garcia McKnight had a reasonable belief that the practice to
provide free lunch to her son during the course of her employment was proper and ongoing. In support of this contention it is
argued that Ms Garcia McKnight �cleared� the matter with Ms Platt at the beginning of the year by informing Ms Platt that this
was an ongoing and acceptable practice. It is also argued that Mr Cross� evidence establishes that it was a practice in 1999 that
volunteers were entitled to give their children lunch for free. It is conceded by the Union that it was possible that the P & C
were unaware that this practice was taking place. Further that the P & C in 1999 were not acting as a unified body.

57 The Union properly points out that there was no policy in existence that was relevant to the misconduct and that the employee
was given a proper opportunity to be heard and to put her own case prior to termination.

58 As to whether the Respondent �knew or ought to have known� of the past practice, the Union contends that Ms Platt�s
evidence that Ms Garcia McKnight told her that it was an existing practice which continued from previous years establishes
Ms Garcia McKnight�s contention that she had a reasonable belief that the practice was ongoing and acceptable. The Union
also says that Ms Northcott raised this at the meeting on 5 June 2001. Further that the evidence of Mr Vermaes, Ms Dee, Mr
Cross and Ms Barrett, establish that Ms Kerr at an executive meeting prior to Ms Garcia McKnight being dismissed, informed
the executive that Ms Garcia McKnight and the rest of the volunteers could provide their children with free lunch and drinks.
The Respondent contends that Ms Kerr made the statement post dismissal. The Union says that the Commission can take into
account that the Respondent failed to call Ms Kerr. As to the adequacy of the investigation the Union contends that the
investigation was inadequate as Ms Beagley�s evidence establishes that she failed to contact Ms Kerr until after the dismissal.
Further that the evidence establishes that the two executive meetings on 30 May 2001 and 5 June 2001 were chaotic in that
several �mini meetings� were conducted amongst those who attended. The Union argues that in the circumstances that the
members of the Respondent were not fully cognisant of all the circumstances surrounding the allegations.

CONCLUSION
59 The question to be determined by the Commission is whether the Respondent exercised its legal right to dismiss Ms Garcia

McKnight in such a way that the right has been exercised harshly or oppressively against the employee so as to amount to an
abuse of that right ( see Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading
as The Undercliffe Nursing Home v The Federated Miscellaneous Workers� Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).
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60 Ms Garcia McKnight�s evidence at its highest is that it was those who worked in the canteen in 1999 who decided that it was
appropriate for her to provide free lunches to her son. Ms Garcia McKnight and Mr Cross gave similar evidence; although
Mr Cross� evidence was that he obtained his knowledge from others and is hearsay. Ms Garcia McKnight did not, however,
say that the arrangement had been approved or ratified by the canteen committee or the P & C. In any event, I prefer the
evidence of Mr Ashworth, Ms Davis and Ms Dee to evidence given by Ms Garcia McKnight and Mr Cross. I did not find Ms
Garcia McKnight to be a credible witness. She attempted to put forward an exaggerated description of the �gardener�s shed�
where the meeting was held with Ms Beagley and Ms Dee on 28 May 2001. Whilst it is clear that at that meeting Ms Garcia
McKnight put forth a different version of events to the version that she maintained at the hearing, I do place much weight on
the fact that she later departed from that version, as the evidence of Ms Dee corroborates Ms Garcia McKnight�s evidence that
she was in a �state of shock� when the allegations were put to her. Although it is apparent from Ms Northcott�s evidence that
Ms Garcia McKnight on the morning of 5 June 2001 still maintained that Ms Platt had given her (Ms Garcia McKnight)
permission to give her son free lunches.

61 The Union argues that that the Commission should draw an adverse finding against the Respondent as it failed to call Ms Kerr
to give evidence. Pursuant to the principles set out by the High Court in Jones v Dunkel (1959) 101 CLR 298 where there is
one person who could have given evidence to refute the Union�s evidence and that person has not been called by the
Respondent, the Commission is entitled to draw the inference that that person�s evidence would not have assisted the
Respondent�s case. However, I do not think that inference can be drawn. Although the evidence establishes that Ms Kerr was a
member of the canteen committee in September 1999, there is no evidence given by anyone that the arrangement in question
had been authorised by or approved by the P & C or the canteen committee. Further I accept Ms Dee�s evidence that in
1999 the practice was not known to her. In addition, Ms Garcia McKnight�s engagement was changed in 2000. From the
beginning of 2000 her employment could not be characterised as a �volunteer� in any sense of the word. In any event the
Respondent determined it would dismiss Ms Garcia McKnight on the basis that it accepted Ms Platt�s statement that Ms Garcia
McKnight had told her that the practice was existing and ongoing from previous years. It is apparent from the evidence that
whilst the practice may have been known to a small group who worked in the canteen, it is not reasonable for Ms Garcia
McKnight to assume it was a practice that was acceptable to the P & C or the Respondent. To be an accepted practice, the
practice would have had to been known by the P & C executive or the canteen committee in 1999 or 2000.

62 In light of my findings set out above, I am of the view that Ms Garcia McKnight�s acts of providing free lunch to her son in
2000 and 2001 constituted misconduct. At no time did she seek the permission of her employer for the practice. Further I am of
the view that the Respondent in deciding to dismiss Ms Garcia McKnight was entitled to take into account Ms Garcia
McKnight�s prior conduct in relation to teaching staff and �non-customers�. In relation to the complaints from teaching staff,
previous and waived misconduct may be taken into account in determining whether fresh misconduct justifies summary
dismissal (Macken, McCarry & Sappideen�s The Law of Employment (1997) 4th ed at 214). Although the learned authors
discuss this issue in the context of conduct justifying summary dismissal, in my view the same principle applies to termination
of employment by an employer giving notice. As to the allegation in respect of non-customers, it is apparent from Ms Garcia
McKnight�s own evidence that at least from the beginning of 2001 she was a hostile and difficult person to work with.
Although she took on the position of Assistant Canteen Manager in 2001, she did not wish to relinquish her role as manager to
Ms Platt. She obviously had fixed views on matters such as �children first; teachers second�, how the canteen should be run
and she acted in a way that was obstructive. Accordingly I am the view that the Union has not made out a case that Ms Garcia
McKnight was harshly, oppressively or unfairly dismissed by the Respondent.

63 The Respondent makes an application for reimbursement of its expenses in an amount of $2,597.58. The test to be applied in
awarding of costs under s.27(1)(c) of the Act is set out in Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992)
73 WAIG 26 in which the Full Bench held at 27�

�The application, too, must be determined under s.26 of the Act. However, part of that equity and good
conscience includes what is settled law in industrial matters that costs ought not be awarded, except in extreme
cases, (eg) where proceedings have been instituted without reasonable cause (see Hospital and Benevolent
Homes Award (1983) AILR 409 where costs were awarded in a matter where the applicant terminated the
proceedings after putting the respondent to the expense of defending without obtaining an order).�

64 This case does not fall within that category. Further in having regard to the duty of the Commission to act according to equity,
good conscience and the substantial merits of the case, I would not be minded to grant an order in any event. The Respondent
in presenting its case extended the length of the hearing by traversing many matters to an unreasonable extent and on its
behalf caused to be filed written submissions that were oppressive in length and contained submissions about many matters
that were not in evidence.

_________

2002 WAIRC 05076
TERMINATION OF A UNION MEMBER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CANNINGTON COMMUNITY COLLEGE P & C ASSOCIATION INC, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. CR 158 OF 2001
CITATION NO. 2002 WAIRC 05076
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Rosales-Castaneda (of counsel)
Respondent Ms A Beagley
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Rosales-Castaneda (of counsel) on behalf of the Applicant and Ms A Beagley on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 04896
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 15 FEBRUARY 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 04896
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to section 44 of the Industrial Relations Act 1979 (�the Act�). The matter was conciliated
unsuccessfully on 20 and 24 September 2001 and was referred to hearing in the following terms�

THE APPLICANT
The union claims that the dismissal of Mr Fernando Rodriguez on 28 August 2001 was harsh, unfair and oppressive
because�

1. The employer did not raise any issues of work performance with Mr Rodriguez in his 9 years of experience at
the BP site, where he discharged his duties for the respondent;

2. The incident referred to in his letter of termination in relation to traffic infringements happened several months
ago, and were not brought to Mr Rodriguez�s attention by the employer as a disciplinary matter. Further, in this
respect, Mr Rodriguez argues that the so called infringements were not of a serious nature, and that they should
not have warranted dismissal;

3. The respondent failed to give Mr Rodriguez the opportunity to respond to the allegations, denying natural
justice and proper procedure;

4. The respondent failed to provide the union and Mr Rodriguez with copies of any written complaints, thus
denying Mr Rodriguez the opportunity to know the exact nature of the allegations of poor work performance
against him;

5. The union claims that Mr Rodriguez�s dismissal was partly � if not wholly � motivated by the fact that he made
a claim for workers� compensation in August 2001.

THE RESPONDENT
The respondent opposes the claim.

2 Prior to hearing on 15 February 2002 the respondent sought further conciliation, to which both parties agreed. This was again
unsuccessful and the matter proceeded to hearing. The applicant at hearing sought 6 months compensation inclusive of
superannuation and has made an application for costs.

3 The letter of termination is clear in its terms, it states�
�28 August 2001
Mr F Rodrigues
4A Interim Road
SPEARW000 WA 6163

NON-CONFORMANCE - CLEANING AT BP-AMOCO REFINERY
The results of a recent cleaning inspection during August 2001 showed that areas where you perform your cleaning duties
were well below the clients required standard. In fact some areas were not cleaned that you have been instructed to clean
by the site supervisor.
You have had appropriate training to ensure that you know how to perform your cleaning duties to the required standard.
The site supervisor and Customer Service Manager have discussed the cleaning standard problem with you and given you
plenty of time to improve ensuring you had a clear understanding of the improvements required. You have acknowledged
this on several occasions.
The site supervisor reported at times you can not be found during working ours and in fact the main security confirmed
you had left the workplace without reporting this to a senior staff member.
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The Customer Service Manager has reported that in the past you have repeatedly disobeyed a lawful order.
BP-Amoco is a worksafe environment and you have had two traffic infringement notices for speeding offences and a
reckless driving offence where you smashed the company car within the security area. This accident could have caused
enormous implications at a petroleum refinery. You showed no remorse for your actions and the company has no other
options than to withdraw your access to the refinery
The company has certain obligations towards Transfield, the contract co-ordinator, and BP-Amoco Refinery for creating a
safe and healthy workplace.
You have been given adequate information training for improvement for non-conformances and displayed unacceptable
behaviour and now the company has no other course of action than to relinquish your employment.
The office will calculate your termination pay and credit your account as usual on Friday 31st August 2001.
Yours faithfully
HEATON CLEANING PTY LTD
Joy Lemon
Administration Manager�

The evidence is common that the letter was handed to Mr Rodriguez on the day of his termination in a meeting involving
himself and several others and he was then terminated.

4  I accept Mrs Dodds� evidence on behalf of the respondent. In my view she was both honest and straightforward in her
evidence. She stated that there were difficulties with Mr Rodriguez� performance. She spoke to him on an occasional basis
concerning cleaning problems and, in the main, he fixed those problems. Mrs Dodds� evidence is that she was not happy with
his standard of cleaning and that occurred on a reasonably regular basis. That is as far as her evidence takes me.

5 Can I say in relation Mr Rodriguez� evidence, and taking account of the language difficulties which were witnessed at hearing,
nevertheless it is clear that Mr Rodriguez understood all that was put to him. Albeit on some occasions it had to be put to him
again. I do not consider that he was familiar with all the written documents, albeit he can pick out a date and a name. The
evidence is that documents had to, in fact, be read to him. Nevertheless taking account of language difficulties, Mr Rodriguez�
evidence is I consider not as consistent and reliable, as Mrs Dodds� evidence. On that basis I would prefer Mrs Dodds�
evidence and find that there were some performance difficulties.

6 Even with that, it is also clear that Mr Rodriguez was not given the opportunity prior to the decision being formulated about his
termination to at all defend himself. He might have had the opportunity to defend himself on the day of the 28th of August by
which stage he was in tears, on the evidence of Mrs Dodds, and quite clearly upset at losing his job. A job that he had had for
some 9 years. A long period of time in which Mrs Dodds was his supervisor.

7 Mrs Dodds was not apprised of the dismissal prior to that time, albeit she has been his supervisor for a long period of time.
Added to that, the agent for the respondent, and I make no adverse comment on his conduct of the matter, sought to
substantiate the allegations of the letter of termination. The letter contains significant allegations that are supposed to add
weight to Mr Rodriguez� termination and amount to him being poor in the eyes of the employer and damaging to his
performance.

8 One allegation is that he repeatedly disobeyed a lawful order. That is a serious allegation in industrial terms and there is no
evidence of that at hearing. Wound into the allegations are Mr Rodriguez� traffic infringements and some damage to a car
caused by him. But the respondent�s own case tells me that whereas if Mr Rodriguez had got two further traffic infringements
he may well have been dismissed, he did not get there. These traffic infringements also occurred some time previously, yet
they were brought up at the time of termination.

9 The letter alleges also that Transfield, the principal contractor, does not want Mr Rodriguez on site. The respondent was
perfectly capable of bringing that evidence to the hearing and has not. The respondent�s case is absent of a whole range of
evidence that could have lent support to the allegations in the termination letter if this letter has any veracity. I very much
doubt that it does. However, the respondent relies only on the evidence of Mrs Dodds who says there were some performance
difficulties. If I apply the principles in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 then Mr Rodriguez was clearly not given a fair go all round.
Whereas cleaning problems were raised and addressed, he was quite clearly not warned either by Mrs Dodds or, I doubt,
anyone else. The respondent only references some letters. Letters which Mrs Dodds says that she saw one on file. I do not
know whether they were ever sent to Mr Rodriguez; they were certainly never explained to him from the evidence given today.
I give those letters no weight.

10 I find that Mr Rodriguez was not given any warning that his job was in jeopardy due to his performance. He was not told that
his employment was in jeopardy at all. The most that I can make of the evidence is that his standard of cleaning was not up to
scratch for a period of time and that he was told to correct it. He corrected it on a regular basis; maybe not adequately, I do not
get to that point. I do get to the point of a finding of unfair dismissal on the basis he was not given a fair go all round as he was
neither properly warned of his performance or told that his job was in jeopardy due to his performance. All other allegations
against him, contained in his letter of termination, have not been substantiated at hearing.

11 I do not consider it practicable for the applicant�s member to be reinstated. The relationship has broken down.
12 In relation to mitigation, whereas I have some doubt in respect to Mr Rodriguez not being fit for work post his termination, it is

not seriously challenged. He did, in fact, gain employment from 7 January 2002 with Target in Fremantle and has been
working ever since. For a period just in excess of 4 months he was without work and then, on my calculation, he roughly has
an ongoing loss of $159 per week, between the old and new employment. On this basis clearly the loss is in excess of six
months remuneration. The parties agree that Mr Rodriguez earned $13.39 per hour for 35 hours per week, ie $468.65 gross.
His new job pays him $309.65 gross [Exhibit FR5].

13 The respondent argues the length of employment of Mr Rodriguez with them. I do not even go to a finding on this issue
because it is not relevant for my purposes in assessing compensation. It may be relevant to the issue of notice, but this is not
part of the applicant�s claim.

14 An award of compensation of 6 months remuneration, inclusive of superannuation, will be ordered as the established loss
exceeds that amount (Peter Dellys v Elderslie Finance Corporation Limited 82 WAIG 23). I do not factor into that a
component of injury, albeit in the circumstances that would be justified, as the maximum compensation awardable is to be
ordered. His weekly salary was $468.65. Hence wages for 6 months would be $12,184.90. Mr Rodriguez was paid an employer
contribution to his superannuation of $43.54 per week [Exhibit FR4]. Hence superannuation for 6 months would be $1,132.04.
These amounts total $13,316.94 which is the amount to be ordered as compensation.
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15 The applicant has sought costs and that will be dealt with separately once my decision has been reduced to a minute of
proposed order.

_________

2002 WAIRC 05068
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 05068
_________________________________________________________________________________________________________

Result Application for costs dismissed
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Supplementary Reasons for Decision
1 The Commission convened a hearing on 20 March 2002 to deal with a Speaking to the Minutes and application for costs by the

applicant union. Having heard the parties and with their consent the order will be altered to include the provision of 14 days in
which to pay the amount awarded. The respondent will arrange for the superannuation amounts to be forwarded to the
appropriate fund for Mr Rodriguez.

2 The applicant union sought modest costs to cover the application filing fee, photocopying and parking. In their view the
application was without merit and was frivolous and vexatious. The amount of costs sought was $60.40. The respondent
opposed the category of costs for the filing fee and parking as not claimable and opposed the amount claimed for
photocopying. The respondent submitted that the Reasons for Decision do not entirely support the case for the applicant.

3 The general policy in industrial jurisdictions is that costs ought not to be awarded except in extreme cases (Brailey v Mendex
Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27). Whereas the Commission was critical of the respondent in the
Reasons for Decision as to the conduct of their case, the findings also do not support the contentions of the applicant as to the
performance of their member Mr Rodriguez. Put differently the case for the respondent cannot be conceived of as frivolous or
vexatious and does not fall within the general policy espoused in Brailey v Mendex. Having regard to s26 of the Act the
Commission would dismiss the application for costs.

_________

2002 WAIRC 05067
TERMINATION OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEATON CLEANING PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. CR 219 OF 2001
CITATION NO. 2002 WAIRC 05067
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr J Rosales Castaneda of Counsel
Respondent Mr T Crossley as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Rosales-Castaneda, of Counsel on behalf of the applicant and Mr T Crossley as agent on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant�s member, Mr Fernando Rodriguez, was dismissed unfairly by the respondent; and
(2) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $13,316.94, within

14 days to Mr Fernando Rodriguez, less any taxation that may be payable to the Commissioner of Taxation.
(3) ORDERS that the application for costs be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
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2002 WAIRC 04927
ALLEGED UNFAIR DEMOTION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TIP TOP BAKERIES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 MARCH 2002
FILE NO. CR 93 OF 2001
CITATION NO. 2002 WAIRC 04927
_________________________________________________________________________________________________________

Result Member returned to Doughmaker�s rate of pay
Representation
Applicant Mr J Ridley
Respondent Mr D Graham
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by the Australian Liquor, Hospitality and Miscellaneous Workers� Union, Western Australian Branch

(�the applicant�) pursuant to section 44 of the Industrial Relations Act, 1979 (�the Act�). The application was lodged in the
Commission on 19 April 2001, came up for conference before the Commission on 10 May and 15 June 2001. The matter could
not be settled and after further correspondence between the parties the matter was referred for hearing and determination in the
following terms�

�THE APPLICANT
The applicant union�s member, Brian Godfrey, commenced employment with the respondent on a permanent full-time
basis in the position of Baker on 1 August 1988 pursuant to the terms of the Bakers (Metropolitan) Award No. 13 of
1987.
The applicant union contends that Brian Godfrey was subsequently appointed to a position of Doughmaker under the
Award some time during 1988 and that the respondent�s decision to adjust his hourly rate of pay in the pay period ending
28 March 2001 is contrary to the remuneration he would otherwise be entitled to under his contract of employment.
The applicant union alleges that their member Brian Godfrey was unfairly terminated from the position of Doughmaker
on 28 March 2001.
THE RESPONDENT
The respondent denies the claim and says that Brian Godfrey was, at all material times, employed in the classification of
Baker under the Award and accordingly opposes the Union�s claim that Brian Godfrey was unfairly terminated from a
position of Doughmaker. Further the respondent states that it does not employ persons as Doughmakers.
The respondent says that its decision in March 2001 to require Brian Godfrey to undertake duties other than
Doughmaking duties was in accordance with Godfrey�s contract of employment.�

2 In October 2001 Mr Kemp, counsel for the Baking Industry Employers� Association of Western Australia sought leave to
intervene. The basis of the intervention was that the association had sufficient interest in the matter as potentially affecting the
interests of its members depending on the argument sought to be put by the applicant. Mr Kemp wrote to the applicant in a
letter dated 3 October 2001 and asked as follows�

�My client is concerned that the Commission will be asked to find, in the above matter, that any Baker who is allocated
doughmaking tasks thereupon becomes a �Doughmaker� for all purposes thereafter. Such a finding would have a direct
and serious impact on the industry as a whole.
My client is, therefore, considering making an application to intervene in the proceedings as a person with a sufficient
interest in the matter. However, before it does so, the issue might easily be resolved if your Union would indicate
whether�
It will contend that Mr Brian Godfrey is a �Doughmaker� because any Baker who is allocated doughmaking tasks for any
period thereupon becomes a �Doughmaker� for all purposes thereafter, even if her or his usual tasks are predominantly
those of a Baker; or
It accepts that a �Baker� who is allocated doughmaking tasks does not become a �Doughmaker� for that reason alone, but
that it contends that Mr Brian Godfrey is a �Doughmaker� because Tip Top has internally created a position or positions
which it designates as �Doughmaker� and specifically appointed Mr Brian Godfrey as a �Doughmaker� and not as a
�Baker�.
Clearly, if the Union�s case is based on the second argument, the matter would be a matter entirely internal to the
operations of Tip Top and would not affect any practice in the Industry. In that event, my client would not seek to
intervene.
However, if the Union�s case is based on the first argument, my client will seek leave to intervene in the matter.�

3 Mr Kemp submitted that he had received no response from the union and hence sought leave to intervene. At hearing the union
confirmed that the argument they sought to put related to the practices at Tip Top Bakeries only. Mr Kemp therefore withdrew
his application to intervene.

4 The matter concerns the removal of the applicant�s member, Mr Godfrey, from the Doughmaker�s rate of pay on 28 March
2001. Mr Godfrey had worked in a doughmaking role at Tip Top Bakeries since 1988. On return from leave in December
2000 he was put on relief doughmaking duties to allow the rotation of Bakers into doughmaking tasks. He was then taken off
doughmaking duties in February 2001 when he refused to start a shift before 10 am on a Sunday. As a union delegate he had
previously opposed pre 10am Sunday starts, and sought as part of a union claim a pay trade-off for the early start.
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5 Evidence for the applicant was given by Mr Brian Godfrey, the member [Exhibit BGG 1]. Evidence for the respondent was
given by Mr Anthony Noonan, a person of considerable experience in the baking industry, [Exhibit AGN 1]; Mr Alan
Maxwell, a contractor at Tip Top [Exhibit AJM 1]; Mr Darryl Pitman, Production Manager at Tip Top Bakeries, [Exhibit
DFP 1]; and Mr Karel van Styn, State Manager for the respondent [Exhibit KVS 1].

6 The evidence of Mr van Styn is that he employed Mr Godfrey as a Baker in 1988. He says the skill of doughmaking is part of
the trade of Baker and Tip Top does not employ Doughmakers nor promote persons to Doughmakers. He says that Mr Godfrey
was not promoted to a position of Doughmaker. He says Mr Godfrey was always referred to as a Baker. Mr Maxwell gave
evidence that he had known Mr Godfrey through his work at Tip Top since the early 1980s. He says that at some stage Mr
Godfrey was removed from doughmaking duties and Mr Godfrey advised Mr Maxwell that he was entitled to the Doughmaker
rate due to his injury. Mr Maxwell says that at one stage Mr Godfrey was not doing doughmaking duties for two to three weeks
and he continued to be paid the rate due to his injury. Mr van Styn also says that Mr Godfrey was injured in 1989 and as part of
his rehabilitation was put on light duties and may have been kept on Doughmaker rates as income maintenance as a
requirement of workers compensation.

7 Mr Noonan gave evidence that up to 1962 bread making meant that doughs would be prepared by Bakers the night before
production and the dough fermented for 8 to 12 hours. This meant that the �Doughmaker� worked a split shift. This long
fermentation process for general baking changed in 1962. The advent of instant doughs meant that it was no longer necessary
to work a split shift. He says a Baker is a person who can undertake any process of baking including doughmaking and any
Baker is required and expected to be able to make dough, even if not allocated such work. The higher rate of pay for
Doughmaker contained within the award was based on the disability of a split shift and, in his opinion, should have been
removed at the end of the 1960s.

8 Mr Godfrey says that he was appointed to the position of Doughmaker in September-October 1988 by Mr van Styn. In the mid
to late 1990�s Bakers were rotated into doughmaking but not all Bakers. Mr Godfrey names four Doughmakers which he says,
like him, have not been rotated out of doughmaking. On his return from leave in December 2000 he was not placed back in the
position of Doughmaker on the Number 2 Bread Plant. Instead he carried out other doughmaking roles on a full-time and relief
basis and continued to be paid as a Doughmaker. Then around February 2001 he was put in the position of Doughmaker-Pitta
Plant. After about a week Mr Pitman the Production Manager asked him to start before 10am on a Sunday. Mr Godfrey who is
a union delegate refused as the union and members had not been able to reach agreement on the rate of pay to apply to a pre
10am Sunday start. He was taken off doughmaking duties and later, as from 28 March 2001, was not paid as a Doughmaker.
He says�

�I believe that the Company making my continuing role as a doughmaker conditional on working overtime before 10am
on Sundays is unfair. At no time before had the company tried to coerce me into changing shifts/start times or effectively
threatened to demote me back to the role of baker.�

9 He says that he had never previously been rotated in or out of the position of Doughmaker. He says that he assumes that the
company�s actions are due to him being active in union claims. On 5 July 2001 he was offered another Doughmaker position
that was to come up in 3-4 weeks and involved a pre 10am Sunday start. He rejected this on union advice as he was involved in
the dispute before the Commission at that stage.

10 Mr Pitman gave evidence that Mr Godfrey was on annual leave from 22 October until 3 December 2000 and on his return from
leave was not assigned to make dough on a regular basis but on a relief basis only. He says as follows�

�8. On 13 February 2001, I went to Godfrey to inform him of the shift for the next week. We had a conversation in or
to the following effect:

I said: �Brian, next week you know the starting time on the Pita for Sunday. It�s an early start at 7.30am�;
He said: �I can�t do that�;
I:   �Why not?�;
He:  �Because of the starting time�;
I:   ��Well you won�t be here then.�
He:  �Can�t you get someone else to do the early start?�
I:   ��I am not changing how the Pita plant operates to suit you.��
Godfrey just shrugged his shoulders and walked away.

9. Godfrey continued to be paid a dough maker rate, until 28 March 2001, when the payroll was checked to
determine whether or not any bakers who were being paid the dough maker rate were performing the task of
mixing doughs.

10. As Production Manager, I consciously try to rotate as many bakers through all aspects of baking as I can,
considering training requirements, leave absences and skill. Some bakers continue to be allocated to dough
making on a regular basis, while others are allocated as only leave relief or for specific and intended experience.�
[Exhibit DFP1]

11 Mr Pitman also gave evidence that he retained employees in doughmaking roles who were great trainers. It usually takes 1 to
2 weeks to train someone in the doughmaking role on a machine. He says that Mr Godfrey was not put back in his
doughmaking role post leave, as the employee who had performed that role in his absence had done a good job.

12 At the conclusion of hearing evidence on 18 October 2001, prior to final submissions, I encouraged the parties into further
negotiation.  The reason being as expressed at that time that I had formed a view on the evidence that, in accordance with my
responsibilities under section 26 of the Act, it was unfair and inequitable to remove Mr Godfrey from the rate of pay of a
Doughmaker. It was clear that Mr Godfrey�s refusal to contemplate the early start time on Sunday led to him being reduced in
pay. Mr Pitman�s response to why Mr Godfrey was not doughmaking was because he was unco-operative; his spontaneous
response to why he was unco-operative related to his refusal of an early Sunday start (transcript p.82). He had received that pay
rate of Doughmaker for the previous thirteen years and was the second longest serving employee in the role of Doughmaker. I
should add that that finding was based also on the clear and unchallenged evidence that there were other long serving
employees in the Doughmaker�s role who had not been asked to cease in those duties and hence had not suffered the pay
reduction. There was also no challenge to Mr Godfrey�s performance in the role other than some suggestions of him being less
co-operative than other employees. The notion put forward by the respondent that Mr Godfrey was somehow part of a rotation
of employees in the Doughmaker�s role, to allow all Bakers to adopt those skills, was not a compelling argument. Put
differently it may be that the rotation of employees was necessary in the workplace, but it was certainly not typical in so far as
it did not affect all employees and historically had not affected Mr Godfrey and some other employees who had performed the
Doughmaking role for some time.
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13 The encouragement of parties to settle the matter was not successful and final submissions were heard on 5 December 2001.
Having considered carefully those submissions and reviewed the evidence I am confirmed in my view that the decision to
remove Mr Godfrey from doughmaking duties was unfair. I consider it probable that Mr Godfrey was targeted for the change
of duties on return from leave. This led to a series of events whereby Mr Godfrey was ultimately removed from the
Doughmaker�s rate of pay. My reasoning is as follows.

14 I do not take issue with the credibility of any of the evidence provided. In my view each witness provided honestly their
account of what they believe happened and their view of the arrangements and practices at Tip Top.

15 There was much evidence given about the history of the award and the role of Baker and Doughmaker. Irrespective of the
origins of the classification of Doughmaker it is clear that a classification of Doughmaker is part of the award and separate to
that of Baker. It has no definition but attracts a higher rate of pay to that of Baker. It is not described in the award as an
allowance. The evidence of Mr Noonan that the rate attaches to a historical anomaly where Doughmakers worked a split shift
and hence that anomaly should have been removed, is not relevant for my purposes as the classification exists, has a higher rate
of pay and I am not asked to amend the award.

16 Mr Graham on behalf of the respondent says�
�Tip Top acknowledges that there is a different rate for Doughmaker and a different rate for Baker in the award. It doesn�t
however, say that it promotes people to Doughmakers. It says it adopts the award classification of Doughmaker in the
form of an allowance when people are rotated.�

17 Nowhere in the award is such an allowance payment described. The definition of Baker does include doughmaking
requirements. The common evidence is that doughmaking must be learnt for the various products made and machines used.
There is some difference in evidence about the complexities of the tasks, however, the respondent seeks to have apprentices
and Bakers work at the various doughmaking tasks to learn them. The applicant concedes that this rotation occurs; they simply
say that there were four or five �regular� Doughmakers and Mr Godfrey was one of them. The applicant says also that Mr
Godfrey was promoted to his position of Doughmaker in 1988 by Mr van Styn. The respondent agrees that Mr Godfrey was a
�regular� but denies that he was promoted or appointed to the position of Doughmaker.

18 Put simply then the issue is whether Mr Godfrey was promoted or appointed to the role of Doughmaker. Alternatively, if he
was not then in equity and fairness should he have been rotated to the role of Baker, in all the circumstances, and suffered a
reduction in pay as a consequence? Finally, there is the question of the adequacy or reasonableness of Mr Godfrey�s actions in
refusing a Doughmaker role with an early Sunday start.

19 As stated, the applicant union does not challenge the right of the employer to rotate employees through doughmaking duties so
as to learn those tasks. The applicant in effect agrees that the custom and practice was to rotate Bakers into doughmaking
duties, with the exception of the 4, 5 or maybe 6 �regulars�. The evidence of Mr Godfrey and Mr Pitman is that this rotation has
occurred for several years at least. Mr van Styn�s evidence is that Tip Top does not promote Bakers to be Doughmakers, and I
accept this point. The company�s current practice of rotation supports this view. However, Mr van Styn also says that in
1988 he asked Mr Godfrey to do doughmaking duties and the evidence is clear that he has performed these duties ever since.
This is with the exception of a period of workers compensation and the episode which led to this hearing. In that sense it is
easy to see why Mr Godfrey would maintain that he was �appointed� to be a Doughmaker. I am not caught by or wedded to the
language of �promoted� or �appointed� as if this dictates an unchallengeable contract for Mr Godfrey as a Doughmaker. I am
more persuaded by the custom and practice of the respondent which has left several employees in the Doughmaker role for
long periods of time. How Mr Godfrey was treated must be judged against those employees in my view.

20 I consider also that Mr Godfrey�s evidence supports this view when he says:
�When I was appointed Doughmaker, basically it was a job � I wouldn�t say for life � but once attained unless your skills
were not up to scratch and you weren�t good at making doughs, then you would remain in making doughs until such time
-- over the years some of them have asked to step down from making doughs for various reasons, but it�s been with
consultation with the production manager.� (transcript pg 38)

So apart from rotation, some employees in consultation do also cease doughmaking tasks.
21 There is no evidence that Mr Godfrey had been asked to be relieved of his doughmaking duties. He did other duties whilst on

workers compensation and under a regime of light duties. He was paid the Doughmaker�s rate of pay. He returned to
doughmaking after each period of leave and was paid the Doughmaker�s rate whilst on leave. He was also paid the
Doughmaker�s rate on return from the December 2000 leave even though he performed doughmaking duties on a full-time and
relief basis. He was not returned to the doughmaking position he held prior to taking leave, not due to any performance issues
related to him but because Mr Pitman says the other employee was doing a good job. He did not complain about this change at
the time it occurred. The applicant says that for most of the time, on return from leave, Mr Godfrey did doughmaking duties
and the critical point was the reduction in pay.

22 Put differently the change to relief doughmaking was unusual but Mr Godfrey did not object to it initially. His objection arose
as a consequence of his subsequent reduction in pay. I consider that all of this speaks against some binding contract whereby
Mr Godfrey was supposedly appointed or promoted to the position of Doughmaker. He was, however, clearly allocated those
tasks, performed them over a long period of time without difficulty, and was accordingly paid the higher rate of pay.

23 Mr Graham on behalf of the respondent says that for the application to succeed the union would have to demonstrate that Mr
Godfrey had been dealt with unfairly in the circumstances and in comparison to the other Bakers (Transcript p. 135). There are
about 55 Bakers he says and about four or five have remained on regular dough making duties; perhaps six in view of Mr
Pitman�s evidence. Mr Godfrey was one of those �regulars�. In fact he was a �regular� for about 13 years. He was the only
�regular� taken off doughmaking. I do not refer to his period of workers compensation of which there is some evidence but
which in my view is irrelevant for the purposes of this dispute. When he was taken off those duties he was still paid for them
for some time. It was his lack of co-operation in the eyes of his supervisor which led to his pay reduction.

24 Mr Pitman says this lack of co-operation involved not being as willing to train staff. This was never put to Mr Godfrey.
Nevertheless, Mr Pitman�s evidence is inconsistent on that point. If Mr Godfrey was not good at training then why was he
doughmaking for 13 years? It is clear in my view and I find that Mr Godfrey�s so called lack of co-operation related only to his
refusal of the early Sunday start. As I indicated in my comments on 18 October 2001, that is the clear impression I have of Mr
Pitman�s evidence.

25 Mr Godfrey has been penalised in pay terms for not complying with the early Sunday commencement. Prior to this occurring,
however, he was the only �regular� taken off his regular doughmaking duties. The respondent argues that there is and must be
rotation of Bakers into doughmaking duties so that they all are competent and have that opportunity. I might add that they
would also receive increased pay if they performed those duties. I do not challenge that, nor do I believe that it is a matter that
the Commission should interfere with if that was a proper portrayal of the circumstances surrounding Mr Godfrey. The
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circumstances are somewhat different in that the rotation does not appear to involve the other �regulars�. If it did I might have
a different opinion of the fairness of the respondent�s actions. Then once taken off the doughmaking duties Mr Godfrey was
still paid the same rate of pay and did not quibble with this circumstance. His pay penalty cut in when he refused the early
Sunday start. It does not appear to me then a direct link in the respondent�s mind whereby an employee once taken off
doughmaking duties would automatically suffer a reduction in pay to the Baker�s rate of pay. It did not seem to apply in this
case and I have to ask whether it would apply if one of the other �regulars� was taken from doughmaking duties, which of
course they were not. These circumstances are adequate alone to find the unfairness in Mr Godfrey�s treatment. As indicated, I
find it more probable that Mr Godfrey was targeted. The respondent knew he would object to the early Sunday start as it
historically was a point of contention between the parties. Mr Pitman gave evidence that Mr Godfrey and he did not get on well
with each other. This evidence though is not of significance in coming to my finding. Put differently, I do not consider Mr
Pitman targeted Mr Godfrey due to some personal animosity. He did however in effect punish Mr Godfrey for not being more
compliant.

26 The applicant maintains that the question of pre 10 am Sunday starts had never been an issue for Mr Godfrey before. He had
not been asked to work this before. There is no evidence to suggest otherwise. The evidence is simply that Mr Godfrey had
earlier, as part of union claims, sought a pay trade-off for any early start. (Transcript pg 33). This then was the source of his
objection to the early start. It was not a refusal to work those times per se and there is no evidence of a more general reluctance
by Mr Godfrey to restrict his working hours.

27 Clause 9(3)(a) of the relevant award, the Bakers� (Metropolitan) Award no. 13 of 1987, allows for an employer to require a
worker to work reasonable overtime at overtime rates. It would seem unwise, on the face of this, for Mr Godfrey to reject the
early Sunday start. However, this does not explain why only he, amongst the �regular� Doughmakers, was subjected to a
change in treatment. The only legitimate conclusion that I can come to is the one just expressed, namely that Mr Godfrey was
not compliant and was hence targeted.

28 The applicant acknowledges that if their member had not been one of the �regular� Doughmakers, then he would have been
subject to rotation in and out of the doughmaking positions (Transcript pg 178). The applicant�s argument is not that there has
been a repudiation of the contract by virtue of what they term a demotion. It is that Mr Godfrey�s demotion was unfair. Hence
reinstatement to the position of Doughmaker is sought as the remedy. The applicant seeks also that Mr Godfrey be paid
retrospectively to cover the period when he was paid as a Baker and to include the penalties which would have applied to the
higher rate of pay.

29 The test to be applied according to the applicant, and I agree, is to be found in the decision of the Full Bench in The City of
Canning v the Operative Painters� and Decorators� Union of Australia, W.A. Branch, Union of Workers 74 WAIG 2321. That
test is �whether when looked at objectively the appellant�s response was one open to a reasonable employer in the
circumstances�.  The respondent�s response is that acting reasonably, or a fair go all round, is a two-way street and Mr Godfrey
wanted special treatment by not wanting to work the pre 10am Sunday start. The respondent says that the other 55 Bakers need
to be taken into account as their rights may be restricted. There is no merit in these arguments. Whilst Mr Godfrey�s actions
might have been better thought through, it was the actions of Mr Pitman in the first instance which is the source of the
unfairness and which should in my view, on the balance of equity be remedied.

30 I should indicate also, as I have done so previously (Transcript pg 79), that I do not consider the offer of a doughmaking
position in July 2001 to be relevant in determining this matter. The applicant has at all times sought a permanent return to the
role of a Doughmaker for Mr Godfrey.

31 In summary, I consider that given the unfairness in his treatment, Mr Godfrey is entitled to have his pay reinstated to that of
Doughmaker. This matter has come for determination pursuant to section 44 of the Industrial Relations Act 1979. The
applicant union has asked that Mr Godfrey be reinstated to the position of a Doughmaker as if he had not left that position.
Whereas that might appear the obvious remedy, I do not consider it appropriate to tie the employer�s hands in that manner
given all the circumstances of this dispute. Firstly, Mr Godfrey was not in a particular doughmaking role at the time when the
pay penalty was imposed. Secondly, it may be appropriate to rotate the �regular� Doughmakers if done equitably. Mr Godfrey
certainly did not object to this when it occurred originally. If an equitable rotation arrangement were put into practice then it is
conceivable that in the future, Mr Godfrey�s rate of pay, like others, may be reduced when not undertaking doughmaking
duties. Thirdly, Mr Godfrey though targeted, should have continued to accept Doughmaker positions and sought redress as to
his general treatment. I say this because in coming to a decision on what remedy should apply; typically one cannot receive
reward for work not performed.

32 However, to redress the inequity in these circumstances, and for the reasons expressed, I consider that the appropriate remedy
is to return Mr Godfrey to the Doughmaker rate of pay, to then be allocated duties as required by the employer. That higher
rate of pay, which would include any penalties actually worked, calculated on that higher rate of pay, should operate from
28 March 2001. That is the date on which the penalty took effect. I will order accordingly.

_________

2002 WAIRC 05044
ALLEGED UNFAIR DEMOTION

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TIP TOP BAKERIES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 18 MARCH 2002
FILE NO. CR 93 OF 2001
CITATION NO. 2002 WAIRC 05044
_________________________________________________________________________________________________________

Result Member returned to Doughmaker�s rate of pay
Representation
Applicant Mr J Ridley
Respondent Mr D Graham
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Ridley on behalf of the applicant and Mr D Graham on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the respondent reinstate Mr Brian Godfrey to the rate of pay applicable to a Doughmaker as from 28 March 2001.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 05026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS� UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 MARCH 2002
FILE NO. CR 222 OF 2001
CITATION NO. 2002 WAIRC 05026
_________________________________________________________________________________________________________

Result Gaol Officer�s Award 1998 interpreted.
Representation
Applicant Mr P. Momber (of counsel)
Respondent Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The dispute between the parties which has been referred for hearing and determination arises out of subclause (4) of Clause 10.

� Hours of Duty of the Gaol Officers� Award 1998 No. 12 of 1968. That clause is as follows�
�(4) Each Officer shall be allowed a meal break of 30 minutes during which time Officers other than those on duty

shall be on call. Officers on guard duty shall remain on duty at their posts during such meal breaks.
The meal break shall be allowed and taken no earlier than three hours or later than 5.5 hours from the Officer
commencing work. Where an Officer is required for duty during his/her meal break and his/her meal break is
delayed beyond 5.5 hours from commencement of work, he/she shall be permitted by the Officer in Charge to
cease duty 30 minutes before the conclusion of their rostered shift providing the operational requirements of the
prison are maintained. If this is not possible the Officer may take the 30 minutes as time in lieu at a mutually
agreed time between the Officer and the employer.
Officers who are designated to supervise prisoners or remain at their work area during their paid meal break
shall at that time, if they desire, consume an ordered meal without charge.�

2 The union claims that the above wording allows a prison officer to take a meal break away from his or her place of work and if
that does not occur, the clause entitles the officer to either cease duty thirty minutes before the conclusion of the rostered shift
or take the thirty minutes as time-off-in-lieu. The Hon. Attorney General does not agree with that interpretation and states that
the clause does not provide for a meal break to occur away from the place of work as claimed.

3 Both the union and the respondent seek a true interpretation of the award. The principles to be applied in interpreting an award
are that the meaning of a provision in an award is to obtained by considering the terms of the award as a whole (Norwest Beef
Industries Limited and Another v. The WA Branch, Australian Meat Industry Employees Union (1984) 64 WAIG 2124 at
2127). If the terms of an award are clear and unambiguous it is not permissible to look at extrinsic material to qualify the
meaning of the particular provision being considered only if there is ambiguity may resort be had to extrinsic material (ibid. at
2129, 2133).

4 With this in mind, I turn to consider the clause. The first part of the subclause prescribes that each officer shall be allowed a
meal break of thirty minutes during which time officers other than those on duty shall be on call. A meal break is not defined in
the award. Giving the natural meaning to those two words suggests that a meal break is a break from the hours of duty
prescribed by subclauses (1) and (2) of the clause for the purpose of consuming a meal. During the meal break officers other
than those on duty shall be on call. The word �during� is to be taken as meaning �in the course of� and means that officers will
be either on duty or on call in the course of having the meal break. The words used do not state that the meal break is to be
taken at or away from the workplace.

5 However the balance of the first part of the subclause prescribes that officers on guard duty shall remain on duty at their posts
during such meal breaks. Both parties agree that officers no longer perform guard duty. Guard duty refers to officers on duty in
watchtowers and guards are no longer employed as such. Nevertheless, the wording in the subclause states plainly that when
officers were employed on guard duty, they remained on duty during the meal break and they also remained at their posts
during the meal break. The fact that an officer on guard duty still had the meal break despite being both on duty and at their
post shows that being on duty at their post did not mean that guards did not have a meal break. They had a meal break while
being on duty at their post.

6 The second part of the subclause provides that where an officer is required for duty during his or her meal break and the meal
break is delayed beyond 5.5 hours from the commencement of work, then the officer either ceases duty thirty minutes before
the conclusion of the shift or takes the thirty minutes as time in lieu at a later time. That wording only entitles the officer to
cease duty thirty minutes before the conclusion of the shift, or take the time in lieu, if the officer is required for duty and his or
her meal break is delayed beyond 5.5 hours from the commencement of work. The entitlement arises if an officer is required
for duty and the meal break is delayed. The entitlement is not dependant upon whether or not the meal break is taken at or
away from the place of work. It is dependant upon whether an officer is required for duty and the meal break is delayed.
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7 The third part of the subclause prescribes that officers may be designated to supervise prisoners or to remain at their work area
during their paid meal break. The use of the words �during the meal break� shows that being designated to supervise prisoners
does not mean that the officer does not thereby get a meal break. He or she still gets a meal break in the sense of a break from
the hours of duty prescribed by subclauses (1) and (2) of the clause for the purpose of consuming a meal. In the course of
having the meal break an officer may be designated to supervise prisoners.  The use of the words �on duty� and �required for
duty� in the first two parts of the subclause, and the use of the words �supervise prisoners� in the third part, suggests that
supervising prisoners is not the same thing as being on duty.

8 Further, the wording is clear that officers can be designated to remain at their work area during the meal break. Those words
specifically address the location at which the meal break can be taken, as distinct from whether the officer is �on duty�,
�required for duty� or �supervising prisoners�. The use of the word �during� means that even though the officer is designated
to remain at the work area in the course of having the meal break, the officer still has a meal break. On the wording, the meal
break is a break from duty to consume a meal and not a break away from the work area to consume a meal.

9 Therefore, the entitlement to cease duty thirty minutes before the conclusion of the shift, or take the time in lieu, arises if the
meal break is delayed and not if the officer is not allowed to take a meal break away from their place of work. The clause as a
whole shows that an officer who is �supervising prisoners� is not �on duty�. If something occurs while supervising prisoners
(the example referred to in the hearing was somebody injuring themselves) then the officer is required to respond to that event
and in doing so returns to duty.

10 The conclusion that the meal break is a break from duty to consume a meal and not a break away from the work area to
consume a meal is not inconsistent with the Reasons for Decision of Gregor C in POU v the Hon. Minister for Corrective
Services, CR137 of 1989, 69 WAIG at 2217 to which the union refers. Although Gregor C wrote that officers need a break
away from the work area (at 2227) he was not there interpreting the award. Indeed, as he makes clear, his conclusion that �it is
unreasonable to expect an officer to remain within the control room and environs of the cell block for the whole of the period
of his shift without being able to take time out� is not connected with the taking of a meal.

11 It should be noted that in this matter the Commission has been asked to interpret the wording in the award. That is not the same
issue as was before Gregor C. Further, in this matter I have been asked to interpret the clause without being told of the facts
which have lead to the dispute being brought to the Commission.

12 I have applied to the words of the clause their ordinary and natural meaning. I have found them to be clear and unambiguous. I
have not found it necessary to refer to the wording of the previous clauses to which I was taken. The result does not lead to an
absurdity or is not otherwise not in accordance with the award as a whole.

13 Therefore on a proper interpretation of subclause (4) of Clause 10. � Hours of Duty of the Gaol Officers� Award 1998 No.
12 of 1968, the claim of the union that a prison officer is allowed to take a meal break away from his or her place of work and
if that does not occur, the officer is entitled to either cease duty for thirty minutes before the conclusion of the rostered shift or
take the thirty minutes as time-off-in-lieu is not correct. I propose to issue a Declaration that a prison officer is entitled to either
cease duty for thirty minutes before the conclusion of the rostered shift or take the thirty minutes as time-off-in-lieu only when
the officer is required for duty during his/her meal break and his/her meal break is delayed beyond 5.5 hours from
commencement of work. A minute of that Declaration now issues.

_________

2002 WAIRC 05070
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS� UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. CR 222 OF 2001
CITATION NO. 2002 WAIRC 05070
_________________________________________________________________________________________________________

Result Gaol Officer�s Award 1998 interpreted.
Representation
Applicant Mr P. Momber (of counsel)
Respondent Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________

Declaration
HAVING HEARD Mr P. Momber (of counsel) on behalf of the applicant and Mr R. Bathurst (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby declares�

THAT the proper interpretation of subclause (4) of Clause 10. � Hours of Duty of the Gaol Officers� Award 1998 No.
12 of 1968 is that a prison officer is entitled to either cease duty for thirty minutes before the conclusion of the rostered
shift or take the thirty minutes as time-off-in-lieu only when the officer is required for duty during his/her meal break and
his/her meal break is delayed beyond 5.5 hours from commencement of work.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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CONFERENCES—Notation of—

PARTIES COMMISSIONER/
NUMBER

DATES MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

BHP Billiton
(BHP Iron Ore)

KENNER C
C18/2002

5/02/2002,

18/02/2002

Changes to start and finish
times for maintenance
workers.

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Stramit Building Products GREGOR C
C51/2002

21/03/2002 Termination of employment Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others

Transfield Services
(Australia) Pty Ltd

KENNER C
C15/2002

23/01/2002 Industrial action Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

L & M Radiators Pty Ltd GREGOR C
C38/2002

21/02/2002 Alleged terminations Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

A I Limited GREGOR C
C47/2002

21/03/2002 Dispute over the termination
of an employee

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

A I Construction Pty Ltd GREGOR C
C48/2002

21/03/2002 Dispute over the termination
of an employee

Concluded

Civil Service
Association & Others

Commissioner of Health SCOTT C
PSAC18/2001

29/10/2001
7/11/2001

Stop work meetings Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Activ Foundation Inc. SCOTT C
C6/2002

N/A Alleged contracting out of the
Award

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Activ Foundation Inc. SCOTT C
C30/2002

13/03/2002 Alleged termination for
serious misconduct

Concluded

Plumbers and Gasfitters
Employees' Union

Minister for Health SCOTT C
C24/2002

12/02/2002
5/03/2002
22/03/2002

Allowances and work bans Concluded

Police Union Commissioner of Police SCOTT C
PSAC4/2002

7/03/2002
13/03/2002

Alleged dispute re safety
issues

Referred

Police Union Commissioner of Police,
Western Australian Police
Service

SCOTT C
PSAC2/2002

11/01/2002 Alleged dispute re
Departmental Policy HR 12
Secondary Employment

Concluded

CORRECTIONS—
2002 WAIRC 05120

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROCCO FABIAN CANIGLIA, APPLICANT

v.
WATSON FOODS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO. APPLICATION 1317 OF 2001
CITATION NO. 2002 WAIRC 05120
_________________________________________________________________________________________________________
Result Correction Order
Representation
Applicant In person
Respondent In person
_________________________________________________________________________________________________________
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Correction Order
WHEREAS an error occurred in the Order dated 25 March 2002 issued in Application 1317 of 2001, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the Minutes of Proposed Order dated 25 March 2002 in Application 1317 of 2001 be amended to read Order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 04995

EDITOR�S NOTE: Reasons for Decision (Extemporaneous) in No. 901 of 2001 was  Published In March WAIG
Vol. 82, Part 1, Subpart 3 at page 501.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PAM ALDERSON, APPLICANT

v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 13 MARCH 2002
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2002 WAIRC 04995
_________________________________________________________________________________________________________

Result Application for an Order for discovery.
Representation
Applicant Mr I. Morison and with him Mr C. Primerano (both of counsel)
Respondent Mr L. Tisaknis and with him Mr R. Kelly (both of counsel)
_________________________________________________________________________________________________________

Further
Reasons for Decision

1 The following are, in brief, the Commission�s Reasons for Decision in relation to each of the documents sought by the
applicant. The numbering follows the numbering in Ms Alderson�s affidavit.

(3) Given that the amalgamation of the two colleges was not premised on the alleged document dated 28 July
1980, I decline to require its production;

(4) I am not of the view that documents going to the statutory relationship, legal standing and independence of
the college relate to the issues;

(5) As for (4) above;
(6) As for (4) above;
(7) As for (4) above;
(8) I consider that these documents may refer to the function of the position held by Ms Alderson in those parts

of the reports which go to �overall operation, reports on staffing�. I would order their production provided
they are in the possession, custody or control of the respondent. If they are not, the respondent should
indicate same.

(9) I would order the production of the letter given that it includes instructions on how Ms Alderson was to
conduct herself and that she was requested to supply a copy of her job description. As with the previous
item, if the document is not within the respondent�s possession, custody or control, it should state so.

(10) I would order production of these minutes if they exist. However, I note from the affidavit of Mr O�Connell
that he is unaware of any minutes of any of the Human Resource Committee meetings and believes that
there are no minutes of any of these meetings. Accordingly, these will not be included in the Order to issue.

(11) I would not be prepared to order the documents as described in Ms Alderson�s affidavit. I note from the
affidavit of Mr O�Connell that a number of the job descriptions referred to by Ms Alderson are not job
descriptions for positions at either Kingswood College or St Columba College. I am, however of the view,
that the job description of the position of Registrar is relevant, as are the job descriptions in paragraph 6 of
the Particulars of Claim;

(12) I do not consider that the minutes requested go to the issue of Ms Alderson�s claim that her contract was for
a fixed term. They will not be included in the Order for that reason.

(13) I do not consider that the minutes requested go to the issue of Ms Alderson�s claim that her contract was for
a fixed term. They will not be included in the Order for that reason.

(14) I consider that Ms Alderson�s personnel files may contain issues relevant to Ms Alderson�s period of
employment, including the terms of her contract of employment, and would order its production in its
entirety.
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(15) The respondent makes the point, validly in my view, that Ms Alderson was not employed by St Columba
College. To that extent, I am unable to see that any correspondence from Master to the Bursar for St
Columba College would be of relevance. Nevertheless, to the extent that the correspondence refers to any
special conditions and employment arrangements for Ms Alderson I consider that they may have relevance
to the claim by Ms Alderson that her employment was of a fixed term nature. I do not consider that in
ordering their production those documents clearly go beyond or have the potential to go beyond an issue set
out in the Notice of Application. I recognise that the period for which the documents are sought embraces
some 20 years. I also note that Mr O�Connell�s affidavit is that the accountant has informed him, and that he
believes, that he has kept no correspondence file and he is unaware of any office files that contain this
correspondence. I am of the view that to the extent that that correspondence may contain material relevant
to the duration of Ms Alderson�s employment, they ought be produced, or that the respondent declare that
such documents do not exist.

(16) I consider that the Bursar�s personnel file for the applicant between 1981 and 2001 may contain material
relevant to the duration of Ms Alderson�s employment. I would order its production or if it does not exist,
require a declaration to that effect.

(17) I would not grant the Order in this form by reason of the applicant�s claim of underpayment dating only
from 30 June 1997. I would order discovery of those documents from 30 June 1997. To the extent that there
are not minutes of such a committee of St Columba-Kingswood College, a declaration should be made to
that effect;

(18) I would not grant the order in this form. I would grant an order for the records of Ms Alderson to be
discovered from 30 June 1997. I do not consider whether some staff received increases during the period
1997 to 2001 to be relevant to whether or not Ms Alderson herself received the correct entitlement
according to her contract of employment. I would however not require the documents to be provided prior
to 1998 because of the statement of Mr O�Connell in paragraph 55(d) of his affidavit.

(19) I note the affidavit of Mr O�Connell states that Ms Alderson was not employed in a position pursuant to any
award of the University of Western Australia. Nor does Ms Alderson�s claim. Accordingly I would not
grant the Order sought.

(20) I consider that redundancy payments made by the respondent to other administrative staff and academic
staff may be relevant to the claim by Ms Alderson that the redundancy payment made to her was inadequate
by reference to other redundancy payments made. I would issue an Order only to the extent of any records
showing redundancy payments made to administrative staff and academic staff for the period 1 May 1997 to
2001.

(21) I note from the affidavit of Mr O�Connell that he believes that this document does not exist. Accordingly, it
will not be included in the Order to issue;

(22) As for (21) above.
2 The respondent states in its further outline of submissions that if it is required to provide any material Ms Alderson should be

required to mutually discover material that was in its possession, custody or power as originally sought and which the
Commission contemplated. This is not an issue upon which I have provided Ms Alderson an opportunity to be heard. It will
therefore not be included in the Order to issue. However, I observe in principle Ms Alderson ought be prepared to provide
discovery to the respondent to the same extent as is set out in the Order to issue.

3 A Minute of the Order now issues. The parties are requested to advise briefly in writing, if possible by 1:30pm, Wednesday,
13 March 2002 any changes they request by way of a Speaking to the Minutes.

_________

2002 WAIRC 05021
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAM ALDERSON, APPLICANT
v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2002 WAIRC 05021
_________________________________________________________________________________________________________

Result Application for an Order for discovery.
Representation
Applicant Mr I. Morison and with him Mr C. Primerano (both of counsel)
Respondent Mr L. Tisaknis and with him Mr R. Kelly (both of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr I. Morison and with him Mr C. Primerano (both of counsel) on behalf of the applicant and Mr Tsikanis and
with him R. Kelly (both of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders�
A: THAT on or before 15 March 2002 St Columba - Kingswood College make the following documents available for

inspection by the applicant if they are within its possession, custody or control�
(1) Synod Annual Reports for St Columba and Kingswood Colleges for 1996 to 2001.
(2) The Moderator�s (Reverend John Dunn) letter dated 12 June 1997.
(3) Job descriptions for Kingswood College from 1995 to date for the positions of Registrar, Assistant Conference

Manager, Dean of Students and Manager, Finance and Administration.
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Fixed Term Contract
(4) The complete personnel files for the applicant.
(5) All correspondence from Master to Bursar for Kingswood College and St Columba-Kingswood College from

1981 to 2001 which refer to Ms Alderson�s employment duration.
(6) The Bursar�s personnel file for the applicant between 1981 and 2001.

Increase in Salary
(7) All minutes of meetings of the Salaries Review Committee and attachments from 30 June 1997 for Kingswood

College and for St Columba-Kingswood College from 1999 to 2001.
(8) All Payroll Records for Ms Alderson from 1998.

Notice and Redundancy
(9) Any records identifying the periods of notice or redundancy payments made to administrative and academic

staff for the period 1 May 1997 to 2001.
B: THAT if the above documents do not exist or are not in the possession, custody or control of the respondent, it file a

statement to that effect on or before 15 March 2002.
C: THAT the respondent provide copies of any of the documents requested by the applicant following an undertaking to pay

the respondent�s reasonable photocopying costs.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05107
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL KENNETH BRYANT, APPLICANT
v.
MR RON STANLEY/MR PETER STANLEY, WESTLAW SECURITIES P/L T/AS
COMMUNIQUE COMMUNICATIONS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 26 MARCH 2002
FILE NO. APPLICATION 1488 OF 2001
CITATION NO. 2002 WAIRC 05107
_________________________________________________________________________________________________________

Result Discovery Ordered
Representation
Applicant Mr N Friedman of Counsel
Respondent Mr W Vogt of Counsel
_________________________________________________________________________________________________________

Order
WHEREAS the applicant made application on 21 March 2002 for an order pursuant to regulation 80 of the Industrial Relations
Commission Regulations 1985 for discovery of documents; and
WHEREAS the application was heard by the Commission on 21 March 2002; and
WHEREAS the Commission has determined that the following documentation may be relevant to the claim;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT on or before the 12th of April 2002, the respondent does make available to the applicant�s solicitor for inspection,
the following documents or categories of documents which are or have been in the power, possession or custody of the
respondent:
1. The 2001 diary of Mr Ron Stanley.
2. Any document in relation to the sale/purported sale of Communique Communications.
3. Any document in relation to pre-payment for the sale of Communique Communications.
4. Any written approvals provided by Telstra for the sale of Communique Communications.
5. The employment file of Mr Michael Bryant with Communique Communications.
6. Any written communication by the respondent to their accountant relating to the employment and termination of Mr

Michael Bryant.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05226
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BERNARD ROY WORTHINGTON, APPLICANT
v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1577 OF 2001
CITATION NO. 2002 WAIRC 05226
_________________________________________________________________________________________________________

Result Order for Discovery and Particulars issued.
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS on 4 April 2002 the applicant filed a Notice of Application seeking discovery and delivery of particulars under
s.27(1)(o) of the Industrial Relations Act 1979;
AND WHEREAS the hearing into the claim by Mr Worthington that he was unfairly dismissed is listed for 17 to 19 April
2002 inclusive;
AND WHEREAS the Commission heard the parties in Chambers on 9 April 2002;
AND WHEREAS the Commission decided that an Order should issue substantially in the terms of the application and that the
hearing dates should be varied to allow time for the Order to be complied with;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

(1) THAT the hearing dates of 17 to 19 April 2002 inclusive be hereby vacated;
(2) THAT the hearing in this matter be listed for 22 and 23 April 2002 commencing at 10:30am, Monday, 22 April

2002;
(3) THAT by 4:00pm, Monday, 15 April 2002 the respondent provide to the applicant further and better particulars of

the �gross negligence and/or inappropriate and unprofessional behaviour by the applicant� referred to at paragraph
13 of the respondent�s Notice of Answer and Counter Proposal;

(4) THAT by 4:00pm, Monday, 15 April 2002 the respondent discover to the applicant all documents relevant to the
claim including but not limited to Mr Worthington�s Work in Progress sheets for July and August 2001 and details of
Mr Worthington�s banked production entitlements between 1 July 2001 and 31 August 2001;

(5) THAT Orders (3) and (4) hereof are hereby cancelled if on or before 4:00pm, Monday, 15 April 2002 an Order is
issued pursuant to s.49(11) of the Act by the Commission staying the operation of the Order of the Commission in
this matter of 22 March 2002.

(Sgd.) A.R. BEECH,
[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05054
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL SMITH, APPLICANT
v.
ARGYLE DIAMONDS PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 MARCH 2002
FILE NO. APPLICATION 1696 OF 2001
CITATION NO. 2002 WAIRC 05054
_________________________________________________________________________________________________________

Result Interlocutory orders issued.
Representation
Applicant Ms Y. Henderson (of counsel)
Respondent Mr M. Fallens and Ms C. Bocsco (both of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms Y. Henderson (of counsel) on behalf of the applicant and Mr M. Fallens (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders �

(1) THAT the respondent use its best endeavours to follow up with the manufacturer the request it has
made for the manufacturer�s drawings of haulpaks such that they might be provided to the applicant
no later than 24 hours prior to the commencement of the hearing on 4 April 2002.
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(2) THAT by 10.00 am on 2 April 2002 the applicant file and serve further and better particulars of
paragraph 20 of the applicant�s Notice of Application as follows�
(a) The full particulars of each fact relied upon in support of the allegation that the applicant

was �harshly� and �unfairly� dismissed.
(b) Without limiting the generality of the preceding request, state whether it is alleged the

applicant�s dismissal was harsh or unfair by reference to one or more other alleged safety
incidents and, if so�
(i) give full details of each such alleged safety incident;
(ii) without limiting the generality of the foregoing in respect of alleged safety

incident�
(aa) state the date and location within the mine of the alleged safety incident;
(bb) identify the items of equipment involved in the alleged safety incident;
(cc) identify the notional persons involved in the alleged safety incident;
(dd) state what is alleged to have occurred.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2002 WAIRC 05022
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WALTER PELLICCIOTTI, APPLICANT
v.
LIQUID ENGINEERING INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 14 MARCH 2002
FILE NO. APPLICATION 1822 OF 2001
CITATION NO. 2002 WAIRC 05022
_________________________________________________________________________________________________________

Result Order made
Representation
Applicant Mr S Lemonis (of counsel)
Respondent Mr P Andrews
_________________________________________________________________________________________________________

Order
HAVING heard Mr Lemonis of counsel on behalf of the Applicant and Mr Andrews on behalf of the Respondent and by consent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the Respondent file and serve a Notice of Answer and Counter Proposal within 21 days from Tuesday,
12th day of March 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05134
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID RIMELL, APPLICANT
v.
MICHAEL HENRY SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED Tuesday, 2 April 2002
FILE NO. APPLICATION 1825 OF 2001
CITATION NO. 2002 WAIRC 05134
_________________________________________________________________________________________________________

Result Order for discovery
Representation
Applicant In person
Respondent Mr A Maughan (of Counsel)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Rimell on his own behalf and Mr Maughan of counsel for the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

The parties to file and serve a copy of their lists of all relevant documents in their possession, custody or power within
21 days of 21 March 2002. In particular all documents that are relevant to the issue whether MHS (Concord) Pty Ltd or
Michael Henry Services Pty Ltd was at all material times the Applicant�s employer should be discovered.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05166
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIRSTEIN FENTIMAN, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 25 MARCH 2002
FILE NO/S. APPLICATION 1941 OF 2001
CITATION NO. 2002 WAIRC 05166
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Ms H Ketley of counsel
Respondent Mr T Adams
_________________________________________________________________________________________________________

Direction
HAVING heard Ms H Ketley of counsel on behalf of the applicant and Mr T Adams on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

(1) THAT the applicant shall give an informal discovery by serving its list of documents by 29 March 2002.
(2) That the respondent shall give an informal discovery by serving its list of documents by 5 April 2002, including but

not limited to the following documents�
1. The applicant�s personnel file, including pre-employment medical documentation;
2. Gantt chart for the video conference project report (�VC Report�) prepared for 22 October 2001;
3. 2 network diagrams for the VC Report � (Visio diagrams)

(i) APG WAN Diagram
(ii) APG Proposed VC Project System Diagram

4. Email correspondence between the applicant and Trent Parker from Visual Communications Group (Friday
19 October 2001) and Anthony Yong, SCR (Friday 19 October 2001);

5. Notes of the applicant in relation to the VC Report which were left on her desk on the date of the dismissal,
containing the following;

(i) Section 4.3 of document � Tandberg Global Presence Program.
(ii) Section 6.4
(iii) Section 8

6. The respondent�s policies and procedures regarding video conferencing.
(3) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

(4) THAT the applicant file and serve any signed witness statements upon which they intend to rely no later than
19 April 2002.

(5) THAT the respondent file and serve any signed witness statements upon which they intend to rely no later than
1 May 2002.

(6) THAT the parties file and serve upon one another any signed witness statements in reply upon which they intend to
rely by 8 May 2002.

(7) THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05110
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY WHITING, APPLICANT
v.
WAYNE GILL, SUPERVISER, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 28 MARCH 2002
FILE NO. APPLICATION 1974 OF 2001
CITATION NO. 2002 WAIRC 05110
_________________________________________________________________________________________________________

Result Name of respondent amended by consent
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Crossley on behalf of the Applicant and Mr W Gill on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent in the application be amended to �Motor One Group�.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2002 WAIRC 05209
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JAMES LEAFE, APPLICANT
v.
THE CALIX GROUP, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED TUESDAY 9 APRIL 2002
FILE NO. APPLICATION 2000 OF 2001
CITATION NO. 2002 WAIRC 05209
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr N Irvine (as agent)
Respondent Mr K Trainer (as agent)
_________________________________________________________________________________________________________

Order
WHEREAS on 8 March 2002 the applicant applied to the Commission pursuant to Regulation 80 of the Industrial Relations
Commission Regulations 1985,

�for an order that the respondent produce for inspection by the applicant any book, paper or other document in the
possession, power or control of the respondent relating to or containing anything relative to the matters in issue between
them.
In particular documents relating to the following projects�
John Oakey Davies II Project, Return to Splendor Project, Urban Art in the Park Project, Port Kennedy Scientific Park
Project, Botanics and Colours Project�;

AND WHEREAS on 28 March 2002 the Commission convened a hearing between the parties in relation to Regulation 80 of the
Industrial Relations Commission Regulations 1985;
AND WHEREAS the Commission is of the view that the application to produce documents is too broad in its current form and too
oppressive on the respondent;
AND WHEREAS the Commission is of the view that limited discovery of documents should occur and is fair and just in relation to
the nature of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT the respondent provide the following information to the applicant by no later than 15 April 2002�
(a) The initiator of each of the projects identified in the application;
(b) The identity of those persons who negotiated each of the projects identified in the application;
(c) The project value of each of the projects identified in the application;
(d) The person who signed off on the projects identified in the application.

(Sgd.) J.L. HARRISON,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05131
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 28 MARCH 2002
FILE NO/S. P 27 OF 2001
CITATION NO. 2002 WAIRC 05131
_________________________________________________________________________________________________________

Result Order for Discovery
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80 E of the Industrial Relations Act 1979; and
WHEREAS on the 25th day of March 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties and dealing with scheduling matters; and
WHEREAS at the conclusion of that conference an order for mutual discovery was made;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT by the 15th day of April 2002 the parties shall provide mutual discovery by affidavit of all documents in their
custody, control or possession relevant to the matter before the Public Service Arbitrator. This shall not, however, include
provision of the Hedges Report or any draft of that report.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.


