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1 ANDERSON J:  This is an appeal in which there is an application for an order to stay a decision of the Commission in Court

Session, dated 22 March 2002, to make an award in the exercise of its powers under s 23(1) of the Industrial Relations Act
1979 (WA) binding on the applicant.  The award is, broadly speaking, in the same terms as an industrial agreement dated
24 August 2001 entered into between another company in the Burswood group, Burswood Resort Management Ltd, and the
respondent.

2 The main ground, though not the only ground, of appeal comes down to a complaint that the Commission in Court Session
justified the making of the award on the basis that the applicant had been incorporated so as to avoid the binding effect of the
Burswood Resort Management Ltd agreement, or that one of the reasons, and not an insubstantial one, for the incorporation of
the applicant was to avoid the binding effect of that agreement.

3 The facts, briefly stated, are that the applicant was incorporated about a month after the Burswood Resort Management Ltd
industrial agreement was registered, and it was incorporated as a wholly owned subsidiary of Burswood Ltd, the holding
company within the Burswood group of companies.  After the applicant was incorporated, it took over some of the employees
of Burswood Resort Management Ltd who were engaged in the catering and entertainment aspect of that company's business,
leaving other employees who were engaged in the provision of gaming services with Burswood Resort Management Ltd.

4 The applicant was incorporated to engage in the industry of restaurant and catering services and was therefore bound by the
common rule award known as the Restaurant, Tearoom and Catering Workers Award of 1979.  The union, the respondent in
this case, complained that the incorporation of the applicant and the shifting of some, most or perhaps all of the employees
engaged in the food and beverage side of Burswood Resort Management Ltd's business, across to the applicant was simply a
device to avoid the burden of the agreement in relation to those employees or, at any rate, that this was a not insubstantial
reason for the new arrangement.

5 The Commission in Court Session found there to be what might be described as an "actionable inequity" in the treatment of the
transferred workers because the incorporation of the applicant was, as the Commission in Court Session found, for the purpose
of reducing the terms and conditions of the employment of staff.  That finding is found in pars 48 and 68 of the Commission in
Court Session's reasons for decision.

6 The applicant pleads in its grounds of appeal that there was no or no sufficient evidence to support such a finding.  Essentially,
the applicant argues that the inference that the corporate rearrangement was a device to avoid the burden of the agreement on
its business operations was not open to the Commission in Court Session.  It may be accepted that this appeal ground raises a
question of law.

7 Mr Caspersz on behalf of the applicant also points out that the Commission in Court Session justified its decision to make a
special award binding on the applicant by finding, for example, that the applicant was merely the agent of Burswood Resort
Management Ltd; and that the circumstances were such as to allow the Commission in Court Session to pierce the corporate
veil, that is, that the Commission in Court Session was entitled to hold that the applicant is merely a paper charade to hide the
true identity of the employer of the workers.  Mr Caspersz pointed out that the Commission in Court Session justified its
decision to make a special award by reference to what is known as principle 10 of the wage fixing principles, holding that that
principle applied to the circumstances of this case.

8 Mr Caspersz argued that there was no basis for these findings which either involved a misapplication of legal principle, or in
the case of the application or purported application of principle 10, a failure to make basic findings required to be made before
that principle could be invoked.

9 Accepting all of the matters raised by Mr Caspersz to be arguable, what is before me today is an application for a stay of the
Commission's orders, and it must be borne in mind that the court will not grant a stay of the Commission's orders except in
exceptional circumstances.

10 The reasons for that have been often stated, and there is no need for me to state them again.  Notwithstanding the many points
made by Mr Caspersz concerning the prospect of the appeal ultimately being successful, the question remains on this
application for a stay of proceedings - that is, a stay of the award made by the Commission in Court Session in the purported
exercise of its powers under s 23(1) of the Industrial Relations Act - whether I am persuaded that there are exceptional
circumstances to stay that award.  I am not so persuaded.

11 The consequences of the Commission's order in the form of the award is that certain of the applicant's employees will receive
more advantageous terms of employment in certain circumstances than would otherwise have been the case had the award
been not made.

12 They are, so far as I understand the facts, not by any means all of the applicant's workforce although exactly how many
employees the applicant presently has is a little unclear.  There is evidence that the applicant intends to bring over, if I can use
that expression, from Burswood Resort Management Ltd, a great deal more staff than presently are on its books, and it may
also recruit and engage staff not presently employed within the Burswood group.  Not all of these staff will be paid under the
old common rule.  It is not the intention of the applicant to employ these staff under the old award.  There is affidavit evidence
to the effect that the applicant intends to employ a large number of people in the not too distant future on terms not less
advantageous than the terms of the Burswood Resort Management Ltd agreement.  There is no evidence that the applicant
cannot bear the burden of the new award, and the evidence to which I have just referred stands as some evidence to the
contrary.  No exceptional circumstances can therefore be found in that aspect of the matter.

13 I accept, for present purposes, that the appeal grounds as developed in argument by Mr Caspersz are plainly arguable, but I
cannot say that the applicant's case is so strong that this of itself would constitute exceptional circumstances.  There may be
cases in which the decision below is so obviously wanting in merit that the strength of the applicant's case is in itself an
exceptional circumstances, but this is not a case within that category, and there are not really any other matters that do qualify
as exceptional circumstances.
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14 Mr Caspersz made much of the fact that there were findings of unconscionable and inequitable conduct by the Commission in
Court Session, findings which, in effect, held the applicant, or someone within the Burswood group, guilty of moral turpitude
in the devising of this corporate arrangement.  Whether the decision of the Commission in Court Session goes that far I do not
say at present, but even if it were so, a stay of the award would not affect that matter, so that is not, as I see it, an exceptional
circumstance justifying a stay of proceedings.

15 I am not really impressed with the force of the argument that the new award will cause the applicant to suffer irremediable
losses in the form of lost business opportunities pending the appeal if a stay is not granted.  Neither do I believe that the fact
that administrative resources may be wasted in converting to the new award and converting back again should the appeal be
successful is an exceptional circumstance.  I would venture to suggest that that administrative burden is an ordinary
consequence of orders of this kind made in this field.

16 They are my reasons for concluding that this case does not present exceptional circumstances such as to justify an order that
the award made by the Commission in Court Session be stayed pending the hearing of the appeal, and the application must be
dismissed.
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Order
Having heard Mr T H F Caspersz and Mr D F Parker (both of Counsel) for the Appellant and Mr D H Schapper (of Counsel) on
behalf of the Respondent, THE COURT HEREBY ORDERS THAT:

The Application be dismissed.
JOHN SPURLING,
Clerk of the Court.
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APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
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COMMISSIONER S J KENNER
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CITATION NO. 2002 WAIRC 05462
_________________________________________________________________________________________________________
Decision Dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami

(of Counsel), by leave
_________________________________________________________________________________________________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed four appellants against the whole of the decision of Commissioner Wood, given on

19 November 2001 in matters numbered 789, 790, 817 and 849 of 2000. The appeal is brought pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter called �the Act�). The order appealed against is an order that
applications made by the abovenamed appellant employees against the abovenamed respondent employer be dismissed. The
appeal is made on the following grounds (see pages 2�3 of the appeal book (hereinafter referred to as �AB�)):-

1. �The learned Commissioner erred in law in that he failed to adequately set out the findings of fact on which his
conclusions depended and the reasoning processes which led to those conclusions in that:-
(a) the termination of the Applicants was pursuant to section 40 of the Minimum Conditions of Employment

Act 1993 (MCEA) on the ground of genuine redundancy even though the learned Commissioner found as a
fact that the maintenance work undertaken by them was subsequently performed by contractors;

(b) the Respondent had complied with the Common Law requirement to discuss the prospective redundancies
with the Applicants by firstly in 1998 discussing with them the need for change in general terms and by
secondly entering into extensive discussions with their union regarding redundancies prior to Commissioner
Kenner�s redundancy order in early April, 2000;

(c) section 41 MCEA had been complied with by the Respondent even though, on all the evidence, there was
no discussion between Mr. Terry Halgavsen, Mr. Vince Gain and each of the Applicants individually on the
17 May, 2000 (or at all) concerning the criteria set out in sub-section (2) of that section;

(d) no unfairness arose in the making or implementation of the Respondent�s decision to close the main
workshop and abolish the Applicants� positions even though the learned Commissioner found as a fact that
the Respondent did not engage in any or any adequate selection process;

(e) the applicants had failed to discharge the onus of proving that others (shift fillers or contractors) should
have been selected for redundancy in preference to them had the Respondent employed pre-determined and
fair selection criteria

(f) the applicants had failed to prove a connection between�
(i) earlier pressure from management for them to enter into WPA�s;
(ii) the cessation of all their overtime and its re-allocation to contractors;
(iii) the Respondent�s antipathy towards the applicants� union;
(iv) the granting of a redundancy order by Commissioner Kenner to the Respondent on the 4 April,

2000;
(v) their unexplained return to the main workshop shortly before it was closed on the 17 May, 2000,

when the Respondent claimed no intention at that stage to close the main workshop, and
(vi) the Respondent�s discrimination of the applicants in favour of more expensive contractors, and their

termination, even though on the evidence a reasonable inference could be drawn that the closure of
the main workshop was to effect their termination and not to save costs or reduce the Respondent�s
workforce size;

and their termination, even though on the evidence a reasonable inference could be drawn that the closure of the
main workshop was to effect their termination and not to save costs or reduce the Respondent�s workforce size;
(g) the Respondent was unlikely to be in a position to effect alternate employment for the applicants even

though some shift fitters were employed after their termination, and
(h) the termination of the of the applicant Connor was fair even though he was certified fit for light duties only

under section S4AA of the Workers� Compensation & Rehabilitation Act, 1981 as amended at the time of
termination.

2. The learned Commissioner failed to make any or any adequate finding of fact as to whether�
(a) after the 17th May, 2000 the Respondent allocated their duties or any of them to contractors or shift

workers;
(b) the applicants or any of them were qualified and able to perform such maintenance work and should have

been offered an opportunity to undertake same, and
(c) the Respondent�s failure to offer them such work or to give them any preference for re-employment to

perform those duties was in all the circumstances unfair.
3. The learned Commissioner erred in law in failing to find that the applicants were unfairly dismissed given the

Respondent�s proven lack of prior consultation with the applicants, its failure to engage in any selection process,
the return of the applicants to the main workshop shortly before its closure and its failure to consider them for or
employ them in alternate duties or offer them any preference for re-employment�.

APPLICATION TO ADJOURN
2 At the commencement of the hearing of this appeal, an application was made, on behalf of the appellants by Mr B F Stokes,

the agent for the appellants, to adjourn the hearing of the appeal because the respondent�s list of authorities and list of the
numbers of transcript pages to be relied on, and 11 pages of submissions were received by him three hours after the time had
expired for filing the same, at 3.02 pm on Friday, 15 March 2002 when the appeal was listed for hearing on
Monday, 18 March 2002 at 10.30 am. In addition, Mr Stokes submitted that there were 42 pages of transcript referred to by the
respondent to which the appellants had not referred or was not referring. He said that he had read the entire transcript before he
drafted the grounds of appeal, but he did not have time to get to the Commission to read the transcript on Friday, 15 March
2002. His written notes were not detailed enough and he would not have time to have access to the transcript at the
Commission on Friday, 15 March 2002. There would, of course, be time on the morning of the hearing. He also sought to
adjourn, because, put simply, he was not ready to proceed. In short, this was said to allow insufficient time over the weekend
to allow the submissions and authorities to be considered.

3 First let me observe that there were two days and more available for him to work on this matter including the authorities and
submissions over the weekend before the matter was heard. Working over weekends in order to prepare a case is certainly not
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unexpected in relation to the duties of advocates and I am surprised that the availability of those two days for preparation was
ignored.

4 Second it was the duty of the advocate to take adequate notes at first instance if his principal could not afford transcript, so that
there would be a proper record available in order to prepare for any appeals.

5 Third, the written submissions did not, on any major basis, go beyond the grounds of appeal. Further, the direction requiring
the provision of an outline of written submissions and a list of authorities from one side to the other is not meant to be a
substitute for the proper preparation of the case by one party or the other.

6 In my opinion, there was ample opportunity, after the submissions were made available, indeed more than 48 hours, and the
time could and should have been used by the agent to prepare. Advocates are expected to prepare adequately to discharge their
duties and to ensure that they have the requisite material including a library or other access to authority to do so.

7 The application had, in my opinion, no merit and should not have been made. In any event, it was remediable, if it were at all
necessary to do so, which was not the case, by allowing the agent for the appellants to lodge a written reply, which the Full
Bench so allowed.

APPLICATION TO AMEND
8 At the hearing of this appeal, the Full Bench raised with Mr Stokes, the advocate for the appellants, obvious ambiguity in

ground 1 of the grounds of appeal.
9 The ambiguity was because whilst the clearest meaning of the ground was an allegation that inadequate reasons for decision

were provided, so that by implication, the statutory duty to provide reasons for decision was not complied with, the particulars
had a flavour of allegation of errors in fact finding or errors in failing to consider relevant factors.

10 Mr Stokes then made application to amend ground 1 to allege in the alternative that errors in fact finding had occurred.
11     The application was opposed by Mr Power (of Counsel) for the respondent on the basis that at a late stage the appellants were

seeking to argue an appeal on an entirely different basis, in effect a new and different appeal. In any event, the proposed
amendment would still, in my opinion, have led to ambiguity, if not confusion. It was quite clear, particularly in a jurisdiction
where the ability to compensate in costs for an adjournment is limited, that it would be unjust to the respondent to permit such
a major amendment at such a late stage in the proceedings. I would add that whilst the Commission is not a court of pleading,
that the grounds of appeal must be drafted so as to enable the other side to know what case it faces on appeal. Regulation 29(2)
and (3) of the Industrial Relations Commission Regulations 1985 (as amended) reinforce that. For that reason, I joined in the
decision to dismiss the application to amend.

BIAS
12 In the course of proceedings, the agent for the appellants made an oral application that a member of the Full Bench,

Commissioner S J Kenner, should disqualify himself from further hearing the appeal. Submissions were made and heard and
Commissioner S J Kenner declined to disqualify himself from sitting on the Full Bench to hear the appeal. Insofar as it is
competent, necessary or appropriate for me to express an opinion I concur with the decision of Commissioner S J Kenner.

BACKGROUND
13 The four abovenamed appellants, who were employed by the abovenamed respondent, alleged that they were unfairly

dismissed on 17 May 2000 by the respondent and each claimed reinstatement or 26 weeks� compensation.
14 They allege that they were unfairly dismissed because:-

(a) There was no consultation regarding redundancy prior to the terminations.
(b) There was no opportunity to apply for other positions within the company.
(c) There was no opportunity to become a contractor doing maintenance work for the company.
(d) There was no real redundancy as the workshop is still operating.
(e) The maintenance work of the company was still required to be done and was being done by contractors.

15 Further, one of the abovenamed appellants, Mr Connors, claimed that there was a summary dismissal and that at the time of
the termination he was on light duties following a lower back injury sustained on 24 January 2000.

16 Mr Bucu had worked for the company for 19 years and one month and was employed as a fitter/welder in the main workshop.
Mr Haynes had been employed for 10 years and seven months and was a boilermaker/welder in the main workshop.
Mr Jujunovich had been employed for 23 years and four months and was a boilermaker/welder/fitter in the main workshop,
and Mr Connors was employed for 16 years and five months as a fitter/first class welder in the main workshop. Each claimed
that he was employed under the terms of the Metal Trades (General) Award 1966.

17 The respondent alleged that they were employed pursuant to orders of Commissioner Kenner issued on 4 April 2000, these
orders being the Midland Brick Company (Maintenance) Order 2000 and the Midland Brick (Maintenance � Redundancy)
Order 2000. It is common ground that, following conciliation, the orders relating to the redundancy and retrenchment of
employees including the abovenamed appellants were made to reflect an agreement reached between the respondent employer
and unions ((ie) organisations representing employees including the organisation representing the appellant employees). The
Commission made a finding that they were aware that the relevant organisation was representing the appellants in these
proceedings, before Commissioner S J Kenner.

18 The appellants alleged that the redundancies were implemented pursuant to the second order. They alleged further that the
order provides that where management decides that a section or area is to be �outsourced/subcontracted� or closed within the
existing employees being made redundant, the company is to simply inform the employees of the decision and then make
payments in accordance with the order at the time of termination of employment.

19 It was not in issue, at first instance, that the orders covered the employment of the applicants. The applicants, however, said
that their termination was not a redundancy. Accordingly the Commission listed the matter for hearing, in the first instance, on
the issue of whether there was a redundancy. The Commissioner at first instance found that each of the applicants was made
redundant, and the question then arose as to how to deal with the remainder of the merit of the applications. In paragraphs 29,
30, 31, 32 and 33 (pages 46-47 (AB)) the Commissioner at first instance observed that he had already formed the view that
s.41 of the Minimum Conditions of Employment Act 1993 (hereinafter referred to as �the MCE Act�) had been complied with
to the extent that each applicant was advised as soon as practical after the decision to make their jobs redundant was taken. It
was clear from his findings that they had been made redundant, that their jobs had gone, that the workshop was closed down,
that the contractors had not taken over their jobs and this was against the general background of reduction of costs and staff at
Midland Brick.
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20 The issue raised by the applicants was that there had been no opportunity to become contracted doing the maintenance work
for the company. Thus, the unchallenged evidence was that the number of contractors had reduced substantially on site. The
applicants had not sought to apply for work with the contractor.

21 The matter then came on for the Commission to deal with the question of the unfairness, or otherwise, of the dismissals on
17 May 2000 and reasons for decision in relation thereto issued on 19 November 2001.

22 The grounds for claiming unfair dismissal were similar in that each said:-
(a) There was no consultation regarding redundancy prior to termination.
(b) There was no opportunity to apply for other positions within the company.
(c) There was no opportunity to become a contractor doing maintenance work for the company.
(d) There was no real redundancy since the workshop was still operating.
(e) The maintenance work of the company was still required to be done and was being done by contractors.

23 The Commissioner at first instance observed that the �bulk of what is yet to be determined is whether in simple terms the
applicants should have been chosen or someone else� (see page 50 (AB)).

24 At page 52 (AB), the Commissioner held that there was no evidence brought forward by any of the applicants to satisfy a
finding that someone else should have been chosen instead of them, and that they had simply failed to make out their case in
that regard. He also held that the applicants were covered by the order of Commissioner Kenner of April 2000 and their
redundancy payments were prescribed in that order. He said that this was very clear and apparent from his earlier reasons for
decision. He also held that the applicants, notwithstanding their argument of the contrary, had been informed of the order of
Commissioner Kenner and that they were also part of the main workshop to which the order applied.

25 The Commissioner also held that irrespective of the earlier redundancy order of the Commission the respondent was bound to
comply with the MCE Act and he held that the respondent had complied with the requirements of the MCE Act. The reasons
for so finding were advanced at paragraph 22 (page 53 (AB)).

26 The Commissioner also dealt with the Workers� Compensation and Rehabilitation Act 1981, s.84AA. He held that s.84AA did
not provide job protection for Mr Connors for 12 months.

GROUNDS OF APPEAL
27 There is a statutory duty on the Commission to give reasons for decision imposed by s.35 of the Act.
28 It is not necessary that the reasons for decision deal with every matter which might have been raised in the proceedings. It is

enough that the findings and reasons deal with the substantial issues upon which the decision turned (see FMWU v FCU and
Others (1985) 65 WAIG 2033 at 2034 (IAC) per Brinsden J).

29 The reasons for decision must be such that a person understands why a decision went against her/him and, in particular,
whether it involved errors of fact or law. Therefore, the decision should involve the setting out of the Commissioner�s
understanding of the relevant law, any findings of fact on which its conclusions depend (especially if those facts are in dispute)
and the reasoning processes which led to those conclusions. This should be done in clear and unambiguous language (see
Ruane v Woodside Offshore Petroleum Pty Ltd (1991) 71 WAIG 913 at 914 and Dornan and Others v Riordan and Others
95 ALR 451 at 455�460).

30 A failure to state reasons for decision as required by s.35 and defined in Ruane v Woodside Offshore Petroleum Pty Ltd (op
cit) and Dornan and Others v Riordan and Others (op cit) constitutes an error of law, which will be corrected on appeal.

31 In this case, the Commissioner at first instance gave two sets of detailed reasons for his decision to find a redundancy and his
decision to dismiss the application.

32 I now turn to the particulars of the allegations that the reasons for decision were deficient.
Ground 1
33 Ground 1(a) is in fact an allegation that the Commissioner at first instance erred in the finding which he made that

maintenance work undertaken by the appellants, for the respondent, was subsequently performed by contractors because he
failed to find that there was a �genuine redundancy� which the termination of the appellants was �pursuant to section 40 of the
Minimum Conditions of Employment Act 1993�.

34 The fact of the matter is that the Commissioner found that the applicants were made redundant. He made it clear in evidence
that he accepted the evidence of Mr Ryan in preference to that of the applicants on certain issues (see page 46, paragraphs 27�
29 (AB)), but his findings were based on their evidence too, and he expressed this.

35 Having canvassed the evidence in those paragraphs and clearly identifying the evidence of the use of contractors, and the
evidence that the �majority� of the work ((ie) which was previously performed), was no longer being performed, the main
workshop having been closed and �redeployed�, the Commissioner found that there was a redundancy within the meaning of
s.40 of the MCE Act.

36 Significantly, in that evidence, there was the evidence of Mr Ryan that 50% to 70% of the work previously done by the main
workshop is not done by anyone anymore. He also found that their jobs had been made redundant and that, implicit in that
finding, he said, was �the view� that contractors had not taken over their positions (see paragraph 31 of page 47(AB)). Counsel
for the respondent drew our attention to that passage.

37 It must be borne in mind that ground 1(a) alleges that the Commissioner at first instance erred in law because he failed to
adequately set out the findings of the fact on which his conclusions depended on the reasoning processes which led to those
conclusions. Then as a particular, he says that that failure was constituted by the fact that the applicants� employment was
made pursuant to s.40 of the MCE Act, on the ground of genuine redundancy, even though the Commissioner found as a fact
that the maintenance work undertaken by the appellants were subsequently performed by the contractors.

38 There was no finding that the maintenance works undertaken by the applicants were subsequently performed by contractors. In
fact, the Commissioner made a finding, (see paragraph 31, page 47(AB)) that the contractors had not taken over the positions
of the appellants. Further, the Commissioner did not make a finding at all based on the complaint which was made in this
ground. The finding which he has alleged to have made, he did not make, and the ground is misconceived and has no merit.

39 There is no challenge in the grounds as they are framed to the adequacy of the reasons given for the finding of redundancy as
defined in s.40 of the MCE Act.

40 I do agree with the submission that in order to properly express a finding that there was a redundancy as defined in the MCE
Act, s.40, the Commissioner had to find:-

(a) That the employees were no longer required by the employer to continue doing a job. He so found.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 747

(b) That the employer has decided that the job was not to be done by another person. It is clear enough from the reasons
that he so found.

(c) That this occurred for a reason that is not a usual reason for change in the employer�s workforce. That was not
expressly found but was found by implication from the findings expressed.

(d) There was however no finding in the terms alleged in ground 1(a) (see also paragraphs 31 and 32 (page 47(AB)) and
paragraph 2 (page 49(AB))).

41 I am not persuaded that there is any merit in that ground for those reasons.

Ground 1(b)
42 Ground 1(b) alleges that the respondent had complied with the common law requirement to discuss prospective redundancies

with the applicants by discussing with them the need for change in general terms, and secondly, by entering into extensive
discussions with their union regarding redundancies prior to Commissioner Kenner�s redundancy order in early April 2000.

43 This does not at all constitute an allegation that there was inadequacy of reasoning. Again it has the appearance of an
allegation of an error in findings of fact.

44 Counsel for the respondent drew our attention to paragraph 30 (pages 46�47 (AB)) of the reasons for decision where clear and
specific findings were made about the advice of, and processes and likely changes, including redundancy which were to occur
with specific reference to the processes and discussions in which the union representing the appellants was involved and
unions were involved on behalf of employees, including the appellants.

45 The Commissioner at first instance therefore gave perfectly clear reasons for the finding which he made, that the appellants
were being informed of imminent redundancies and were aware of them.

Ground 1(c)
46 I now turn to ground 1(c). By that ground it is alleged there was deficiency in the reasoning expressed for the conclusions

reached in that s.41 of the MCE Act had been complied with by the respondent even though on all of the evidence there was
no discussion between Mr Terry Halgeson, Mr Vince Garn (sic) and each of the applicants individually on 17 May 2000 (and
all concerning the criteria set out in s.41(2) of the MCE Act.

47 Again that is a complaint as to an error in a finding of fact.
48 Even if it is not, the Commissioner makes it clear that the crux of Mr Bucu�s complaint was that he was paid an inadequate

redundancy payment.
49 Reasons concerning his findings as to the compliance with s.41 of the MCE Act are expressed in detail and clearly at

paragraphs 20 and 21 (page 53(AB)) and were quite adequate.

Ground 1(d)
50 I now turn to ground 1(d).
51 By that ground it is alleged that there was a deficiency in the expression of findings and reasons in that no unfairness arose in

the making of or implementation of the respondent�s decision to close the main workshop and abolish the applicants�
positions, even though the learned Commissioner found, as a fact, that the respondent did not engage in any or any adequate
selection process. As Mr Power submitted it is manifest that no such finding was made. In any event, this again is a particular
which alleges an error in a finding of fact, putting it at its best.

52 Further, the Commissioner found that the respondent, having closed the workshop, was not likely to be in a position to effect
much by way of alternative employment for the applicants, a finding which was not challenged on appeal.

53 The Commissioner also refers to the order made in the Commission by consent to provide for redundancy payments to which
the appellants� union and the respondent were parties.

54 I refer also to the findings which I have already referred to in paragraph 29 (page 46 (AB)) and paragraph 32 (page 47 (AB)),
as well as paragraph 21(page 53 (AB)) of the supplementary decision of the Commissioner at first instance where
unchallenged findings were made as to the negotiations between the respondent and unions, the order of
Commissioner S J Kenner, referred to above, and offers of counselling and out placement services to employees, including the
appellants.

Ground 1(e)
55 By this ground, it is alleged that the reasons are deficient in that the Commissioner at first instance had concluded that the

applicants had failed to discharge the onus of proving that others (shift fitters or contractors) should have been selected for
redundancy in preference to them, had the respondent employed predetermined selection criteria. There was no challenge to
this primary finding of fact which was clearly made and the reasons for which were clearly given.

Ground 1(f)
56 This ground is expressed again more as an attack on findings of fact than as a complaint about the inadequacy or otherwise of

reasons.
(a) As to ground 1(f)(i), the Commissioner at first instance found:-

�The case run by the applicants, is a suspicion that the company was trying to get rid of them, because they refused
to sign workplace agreements, or were too old. This part of the applicant�s case has simply not been proven�.

(b) The Commissioner clearly characterised the case run by the applicants as a suspicion, (I emphasise the word
�suspicion�), that the company was trying to get rid of them because they were too old or because they refused to
sign workplace agreements. In the absence of any cogent submission, (which there has not been), that the case was
run not on the basis that it was a not suspicion, there is no apparent requirement for any more detailed finding. The
Commissioner found, therefore, that the standard of proof had not been satisfied and adequate reasons were given for
so finding which were not challenged.

(c) Again there was no finding in the terms alleged in ground 1(f)(ii), paragraphs 27, 31 and 32 (pages 46-47 (AB)) for
the reasons of the decision, contain relevant and adequate findings which were also not challenged.

(d) No finding was made in the terms alleged in ground 1(f)(iii).
(e) As to ground 1(f)(iv), insofar as to make it necessary to make any finding, such a finding was adequately covered by

the findings in paragraph 30 (pages 46-47 (AB)), where relevant and adequate findings were made referring to
Commissioner S J Kenner�s order, as part of the processes which is included in negotiation and indeed conciliation
relating to redundancies (and retrenchments).
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(f) Insofar as it was necessary to make any finding this was adequately covered by the findings in
paragraph 30 (pages 46�47 (AB)).

57 As to ground 1(f)(v) that is dealt with in paragraphs 31 and 32 (page 47 (AB)) and paragraph 20 (pages 52-53 (AB)) to which I
have already referred above. There is no merit in that ground.

58 As to ground 1(f)(vi), that ground has already been dealt with in the conclusions which I have reached in relation to
ground 1(f)(i) to (v). There is no merit in that ground.

Ground 1(g)
59 By this ground, it is alleged that the reasons were defective in that the respondent was unlikely to be in a position to effect or

terminate employment for the applicants even though the shift fitters were employed after their termination.
60 Again this was not a particular of the allegation that the reasons expressed were deficient. Further at page 53 (AB),

paragraph 21, the Commissioner at first instance clearly makes findings which seem to him that there was little scope to
employ.

61 He clearly also finds that the order by its contents, and the fact of the negotiations which led to its making, in any event,
clearly emerged and covered the circumstances in which the applicants were placed, namely redundancy.

Ground 1(h)
62 I do not understand this ground.
63 The Commissioner made findings on Mr Connor�s evidence and that of the progress medical fitness certificate, at the time of

his termination, that he was on light duties, and was assessed as being fit for restricted duties (see page 508 of the transcript at
first instance).

64 The Commissioner found that s.84AA of the Workers� Compensation and Rehabilitation Act 1981 did not operate as a
prohibition of the termination of the employees� employment. The decision of Hutchinson v Cable Sands (WA) Pty Ltd (1999)
79 WAIG 951 (FB) was applied and the meaning in it adopted in support of that finding.

65 I do not see how the reasons in respect to the finding that s.84AA of the Workers� Compensation and Rehabilitation Act
1981 did not prohibit the termination of Mr Connors� employment, were not adequately expressed because they were the
submissions that the law might have been otherwise irrelevant to the ground.

Ground 2
66 That ground is essentially a complaint that no finding or adequate findings of fact were made. They are similar complaints to

ground 1. The findings on pages 53, 55 and 56 (AB) adequately dispose of that ground.
Ground 3
67 This ground can be simply disposed of. The ground is misconceived. It impliedly alleges errors based on findings of fact

which are impliedly criticised. However, the primary findings of fact themselves are not at all challenged so that there can be
no basis in the allegation contained in that ground. The ground is simply not made out.

COMMISSIONER S J KENNER:
68 By this appeal the four appellants challenge a decision of Wood C, in which decision he dismissed unfair dismissal

applications brought by them at first instance.
69 The grounds of appeal as filed, and which stood for the purposes of the prosecution of this appeal, at grounds one and two,

allege that the Commission at first instance, failed to adequately set out findings of fact and its reasoning processes leading to
conclusions reached by it, in dismissing the appellant�s claims. Ground three of the grounds of appeal, is somewhat different
and for the reasons expressed by the President with which I agree, it must fail.

70 As to grounds one and two, it is well settled that by s 35 of the Industrial Relations Act 1979 (�the Act�) the Commission is
obliged to give reasons for its decisions. The extent of this duty is set out and explained in Ruane v Woodside Offshore
Petroleum Pty Ltd (1991) 71 WAIG 913 at 914. For the reasons expressed by the President and with which I agree, the
Commissioner at first instance did not fall into error by failing to comply with the duty imposed upon him by s 35 of the Act,
in the context of the principles explained in Ruane.  I would therefore dismiss the appeal.

71 The other matter necessary for me to deal with, was the application made by the industrial agent for the appellants Mr Stokes,
that I disqualify myself from sitting on this Full Bench, on the grounds of ostensible bias.

72 This application was, as I understood it, based upon the following. Mr Stokes submitted to the Full Bench that because I issued
an order in April 2000 by consent, between the AMWU, of which apparently the appellants were members, and the
respondent, dealing with an agreement reached between that union and the respondent as to redundancy matters, (�the Order�)
I must have, in being prepared to issue the Order, formed a view as a result of conciliation proceedings, that the Order was fair
and reasonable and should therefore be made. I understood this to be relevant because, according to Mr Stokes, an issue arose
during the evidence in these proceedings below, about the quantum of severance payments payable under the Order. There was
some suggestion by Mr Bucu, one of the appellants, to this effect. Reference was made to this by the Commissioner at para
20 of his reasons for decision dated 19 November 2001 at 53AB. Further in para 21 at 53AB, the Commissioner said that
�What the argument for the applicants suggests is that the agreement made and the Order issued to cover these circumstances
was somehow inadequate. This argument is wrongly based in my view.�

73 I note that the appellants alleged their dismissals by the respondent at first instance were unfair based on some five grounds,
none of which grounds touched upon the issue of the adequacy or otherwise of the severance payments made pursuant to the
Order. It is also important to observe at this stage that none of the grounds of appeal advanced by the appellants go to the
merits of this issue at all. As I have noted above, the grounds of appeal, save for ground three, only go to the adequacy of the
reasons for decision of the Commissioner.

74 The nub of Mr Stokes� application that I disqualify myself on the ground of ostensible bias was, as I understood it, that the
appellants would in some way perceive that I would be �defending� the terms of the Order. Exactly how this perception would
arise or upon what it was based was not developed in the appellants� submissions.  I should emphasise that there was no
suggestion by Mr Stokes of any actual bias in relation to the particular circumstances of the appellants as they arose before the
Commission at first instance.

75 I also note, importantly in my view, for reasons that I set out below, that the application by Mr Stokes that I disqualify myself
from sitting on this Full Bench was not made at the outset of the appeal. The application for disqualification was made some
way into the appellants� case, after the Full Bench had been invited and did consider two applications by the appellants, the
first to adjourn the appeal proceedings and the second, to substantially amend the grounds of appeal. Both applications were
determined against the appellants. Mr Stokes in submissions, appeared to recognise that he had raised the application to
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disqualify on the grounds of ostensible bias at �such a late date� (transcript at 22) and said that �it only just occurred to me�
(transcript at 23).

76 Principles as to Disqualification for Bias
77 For it to be established that ostensible, as opposed to actual bias, exists, the test is that it must be established that a reasonable

observer may apprehend that the decision-maker might not or would not resolve the issues in question with a fair and
unprejudiced mind. In Vakauta v Kelly (1989) 87 ALR 633 the High Court considered the relevant principles applicable to
objections on the grounds of actual or ostensible bias. In that case, which involved the assessment of damages in a personal
injuries action, the trial judge made certain observations about doctors called to give evidence on behalf of the insurer, prior to
that evidence having been given. The High Court upheld the appeal and found that whilst the trial judge�s comments did not
established a case of actual bias, his remarks constituted ostensible bias, as they would excite in the minds of the parties and in
members of the public, a reasonable apprehension that the trial judge might not bring an unprejudiced mind to the resolution of
the matter before him. In the judgement of the court, Dawson J set out the relevant principles at 37-38 and whilst it is a lengthy
quote I set it out in full:

�The relevant principle is that laid down in R v Watson; Ex parte Armstrong (1976) 136 CLR 248 at 258-63; 9ALR
551, and applied in Livesey v New South Wales Bar Association (1983) 151 CLR 288 at 293-4; 47 ALR 45, namely,
that a judge should not sit to hear a case if in all the circumstances the parties or the public might entertain a
reasonable apprehension that he might not bring an impartial and unprejudiced mind to the resolution of the
question involved in it. Of course, where there is actual bias, then, a fortiori, a judge ought not to sit. Although it is
not necessary to refer to previous cases to establish the principle, now that it has been authoritatively stated, there is
guidance to be found in those cases as to the manner in which the principle is to be applied.
The lack of impartiality which is alleged in this case is not said to have arisen from any interest in the outcome of
the case; it is based upon the preconceived views which the trial judge had about the defendant�s witnesses and the
real defendant, the GIO. Preconceptions do not necessarily mean bias on the part of the judge who holds them. As
was said by Charles J in R v London County Council; Ex parte Empire Theatre (1894) 71 LT 638 at 639,
�preconceived opinions � though it is unfortunate that a judge should have any � do not constitute such a bias, nor
even the expression of such opinions, for it does not follow that the evidence will be disregarded�. And in this court
in R v Australian Stevedoring Industry Board; Ex parte Melbourne Stevedoring Co Pty Ltd (1953) 88 CLR 100 at
116, a majority was of the opinion that when bias arising from preconceptions is in question, as distinguished from
bias through interest, there must be strong grounds for finding its existence. A judge �must so have conducted
himself that a high probability arises of a bias inconsistent with the fair performance of his duties, with the result
that a substantial distrust of the result must exist in the minds of reasonable persons�. In Re JRL; Ex parte CJL
(1986) 161 CLR 342 at 372; 66 ALR 239, I expressed the view that suspicion of bias may well be ineradicable
where the bias is thought to result from preconceptions existing independently of the case. This is so, but it is not to
say that bias is inevitably displayed merely because a judge holds preconceptions or reveals that he does.
Unfortunate or not, it is virtually unavoidable that a judge, sitting in a jurisdiction such as that in which the trial
judge was sitting, should form some view concerning a party appearing in case after case and of the expert
witnesses habitually called by that party. But, as was pointed out in R v Commonwealth Conciliation and
Arbitration Commission; Ex parte Angliss Group (1969) 122 546 at 554, a fair and unprejudiced mind �is not
necessarily a mind which has not given thought� to relevant matters or one which, having thought about them, �has
not formed any views or inclination of mind upon or with respect� to them.
The question is, therefore, not whether the learned trial judge had preconceived views arising from his previous
experience, but whether his preconceptions were such a kind or where so expressed as to lead a reasonable person
to apprehend that he was unable to approach the resolution of the case in a fair and even-handed manner without
any inclination towards one side or the other.�

78 (See also: Re Polites and Another; Ex parte the Hoyts Corporation Pty Limited and Others (1991) 173 CLR 78 for an example
of the application of these principles in an industrial setting).

79 It is also the case that the right to object on the grounds of ostensible bias may be expressly or impliedly waived. A person
knowing of the circumstances from which ostensible bias might be inferred and being aware of the right to object should make
an application for disqualification at the earliest opportunity. If a person fails to do so, it may be held that the person is taken to
have waived the right to make an objection: Nickleseekers v Vance (1986) 1 Qd R 266. In Vakauta v Kelly (1988) 13 NSWLR
502 McHugh JA said at 528-532�

�If a party or his legal representative knows of circumstances which would disqualify a judicial officer from
hearing a case but permits the case to proceed to decision, he waives his right to set aside the decision unless he was
unaware of his right of objection. Moreover, he may waive his right in some cases event though objection is taken
before a decision is made. If, with knowledge of the circumstances and his right to object, a party or his legal
representative permits the case to continue for a period before taking objection, he may be held to have waived his
right to have the case determined by an impartial adjudicator. Whether or not a party who has delayed in making an
objection has waived his right will depend on all of the circumstances of the case. They will include the nature of
the disqualifying factor, the extent of any financial or other prejudice to the other party if the hearing is terminated,
the reason for delaying the objection, and the period for which the hearing has continued since the objecting party
became aware of his right to object�.

80 The question of waving the right to object on the grounds of bias was also considered by Dawson J. in Vakauta (HC) when he
said at 640�

�There is abundant authority which establishes, at all events in civil cases, that a party may waive his right to object
on the ground of bias. As Hood J said in Re McCrory; Ex parte Rivett (1895) 21 VLR 3 at 6: �A litigant who knows
(as the applicant did here) that there may be some objection to the constitution of the Bench is bound to mention it
at once, in fairness both to the magistrate and to the other side, and even if the objection be a good one the litigant
cannot afterwards be allowed to complain if with knowledge he remains silent��

81 See also R v Cheltenham Commissioners [1841] 1 QB 467; 113 ER 1211; �The Vernon� (1864) 1 QSCR 119; Raven v
Burnett (1895) 6 QLJ 166; R v Byles; Ex parte Hollidge (1912) 108 LT 270; R v Essex Justices; Ex parte Perkins [1927] 2 KB
475; In the Marriage of Murphy and Armstrong (1978) 35 FLR 482; Nickelseekers v Vance [1985] 1Qd R 266.

82 In Re Alley; Ex parte Australian Building Construction Employees� and Builders Labourers� Federation (1985) 60 ALJR
181 at 182; 64 ALR 6 at 7, this court said�

�The law has, in the past, taken a strict view of the consequences of the failure of a party to object to the
participation in proceedings by a member of a tribunal who is said to be biased. In some cases it has been held that
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a party entitled to object to the participation of an adjudicator, disqualified by interest or likelihood of bias, will be
deemed to have waived that entitlement if, being fully aware of the circumstances, he fails to object as soon as is
reasonably practicable. In other cases it has been held that a party failing to take objection may be refused relief if
he seeks a discretionary remedy. The question whether it is possible to waive a right of this kind raises interesting
questions which is not necessary to consider here.�

83 The guarded manner in which the court expressed itself in that case does not, I think, throw any doubt upon the possibility of
waiver of the right to object on the ground of bias in a civil trial. Cf R v Watson; Ex parte Armstrong (CLR at 263). In my
view, where a party in civil litigation, being aware of the circumstances giving rise to object, allows the case to continue for a
sufficient time to show that he does not presently intent to exercise that right, he may be held to have waived it.�

84 A recent restatement of the relevant principles in relation to disqualification on the grounds of bias, including waiver, is to be
found in the judgement of the High Court in Ebner v Official Trustee in Bankruptcy (2000) 75 ALJR 277 at 279; 309-310.

85 In my opinion, the appellants in this matter waived their right to bring an application that I disqualify myself on the grounds of
the ostensible bias. The application to disqualify was not brought at the outset of the appeal proceedings, which was the first
opportunity to do so. The appellants were represented by an experienced industrial practitioner. Mr Stokes himself recognised
the late stage at which he brought the application to disqualify, to which I have referred above. Very importantly also in my
opinion, going to the issue of waiver, is the fact that the application to disqualify was made after the Full Bench had ruled on
two applications brought by Mr Stokes first to adjourn the appeal and secondly, to substantially amend the grounds of appeal.

86 The President in his reasons has set out the particulars of both of those applications and the reasons why the Full Bench
dismissed them. In this case, it is clear from the application made by Mr Stokes that he was aware of the circumstances and of
his right on behalf of his clients to bring an objection, but did not do so until after the Full Bench had partially heard the
matter. More significantly, the Full Bench considered and determined two important procedural motions before the application
to disqualify was made. In my view, given that the application was not made until some considerable way into the appeal
proceedings, and after the appeal was determined in part by the Full Bench in the hearing and dismissal of the two
applications, the appellants had impliedly waived any right to bring an application to disqualify based upon ostensible bias,
consistent with the authorities to which I have referred above.

87 Alternatively, if I am incorrect in concluding that Mr Stokes had, by implication, waived the appellants� right to bring the
application for disqualification, for the following reasons, in my opinion, there was no merit in the application in any event.

88 Firstly, and most importantly, the ground upon which the appellants� application to disqualify was brought simply does not at
all arise on this appeal. That is, the grounds of appeal are confined to whether or not, the Commissioner at first instance,
satisfied his statutory duty pursuant to s 35 of the Act, in accordance with the principles outlined in Ruane. The issue of the
merits or otherwise of the content of the Order, as it was applied to the appellants at the time they were made redundant by the
respondent, does not arise in any sense in these proceedings. That being the case, it is difficult to see any basis at all upon
which a reasonable observer may reasonably apprehend that I might not, or would not, resolve the issues arising on this appeal
with a fair and unprejudiced mind. The substance of the application brought by Mr Stokes, to which I have referred above, is
completely irrelevant to the issues to be determined by the Full Bench on the grounds of appeal as filed.

89 Secondly, even if it was the case that the merits of the Order were raised in the grounds of appeal, which they are not, it could
not be reasonably said in my opinion, that the ground of the application made by Mr Stokes constituted a circumstance that
would raise a substantial case of ostensible bias. In R v Australian Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co Pty Ltd (1953) 88 CLR 100 Dixon CJ, Williams, Webb and Fullagar JJ said at 116�

90 �It is necessary if bias is to be made out for preconceived views that the circumstances raise a substantial case. It was stated by
the High Court�

But when bias� is in question, as distinguished from a bias through interest, before it amounts to a disqualification
it is necessary that there should be strong grounds for supposing that the judicial or quasi judicial officer has so
acted that he cannot be expected fairly to discharge his duties. Bias must be �real�. The officer must so have
conducted himself that a high probability arises of a bias inconsistent with the fair performance of his duties, with
the result that substantial distrust of the result must exist in the minds of reasonable persons. It has been said that
�preconceived opinions � though it is unfortunate that a judge should have any � do not constitute such a bias, nor
even the expression of such opinions for it does not follow that the evidence would be disregarded.�

91 In this matter, there was nothing other than the making of the Order some two years ago, by consent, upon which the
appellants relied. There was no submission that I had said or done anything else in connection with the Order, apart from
giving effect to the parties� agreement by issuing the Order pursuant to s 44(8) of the Act that could ground an application of
ostensible bias. In my opinion, the ground advanced by Mr Stokes fell far short of establishing a substantial case, in the sense
that the bias must be �real�.

92 For all of the foregoing reasons, I concluded that the appellants� application that I disqualify myself on the basis of ostensible
bias was without foundation and that I should continue to sit, hear and determine this appeal.

SENIOR COMMISSIONER A R BEECH�
93 I have had the advantage of reading in draft form the Reasons for Decision of his Honour the President. I agree that the appeal

should be dismissed. It states the obvious to observe that the Full Bench is only able to deal with the appeal on the grounds
upon which the appeal was made. Given the reasons for decision at first instance those grounds did not disclose any error on
the part of the Commission at first instance.

PRESIDENT�
94 For all of those reasons, the appeal is dismissed.

Order accordingly

_________
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2002 WAIRC 05491
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEZE BUCU, ALFRED KEITH HAYNES, JOSE JUJUNOVICH, BRIAN CONNORS,
APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED THURSDAY, 2 MAY 2002
FILE NO/S. FBA 59 OF 2001
CITATION NO. 2002 WAIRC 05491
_________________________________________________________________________________________________________

Decision Applications dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 18th day of March 2002, and having heard Mr B Stokes, as
agent, on behalf of the appellants, and Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having
been delivered on the 2nd day of May 2002, it is this day, the 2nd day of May 2002, ordered as follows:-

(1) THAT the application by the appellant to adjourn the hearing of this appeal be and is hereby dismissed.
(2) THAT the application by the appellant to amend the grounds of appeal be and is hereby dismissed.
(3) THAT the application by the appellant for Commissioner S. J. Kenner to disqualify himself from sitting as a

member of the Full Bench to hear and determine this appeal be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________
2002 WAIRC 05459

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DEZE BUCU, ALFRED KEITH HAYNES, JOSE JUJUNOVICH, BRIAN CONNORS,

APPELLANTS
v.
MIDLAND BRICK CO PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED THURSDAY, 2 MAY 2002
FILE NO/S. FBA 59 OF 2001
CITATION NO. 2002 WAIRC 05459
_________________________________________________________________________________________________________

Decision Dismissed
Appearances
Appellants Mr B Stokes, as agent
Respondent Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 18th day of March 2002, and having heard Mr B Stokes, as
agent, on behalf of the appellants, and Mr A J Power (of Counsel), by leave, and with him Mr B Di Girolami (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having
been delivered on the 2nd day of May 2002, it is this day, the 2nd day of May 2002, ordered as follows:-

THAT appeal No. FBA 59 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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2002 WAIRC 05502
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE, APPELLANT
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED TUESDAY, 7 MAY 2002
FILE NO/S. FBA 3 OF 2002
CITATION NO. 2002 WAIRC 05502
_________________________________________________________________________________________________________

Decision Appeal dismissed.
Appearances

MR R J ANDRETICH (OF COUNSEL), BY LEAVE, ON BEHALF OF THE DIRECTOR
GENERAL OF THE DEPARTMENT OF JUSTICE

MS M IN DE BRAEKT, AS AGENT, ON BEHALF OF THE CIVIL SERVICE
ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED

_________________________________________________________________________________________________________

PARTIES CIVIL SERVICE ASSOCIATION INC, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED TUESDAY,7 MAY 2002
FILE NO/S. FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05502
_________________________________________________________________________________________________________

Decision Appeal discontinued, by leave.
Appearances

Ms M in de Braekt, as agent, on behalf of the Civil Service Association Inc
Mr R J Andretich (of Counsel), by leave, on behalf of the Director General, Department of

Justice
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1. These are two appeals which were listed for hearing, by request, on the same day.
2. The appellant in the first appeal, appeal FBA 3 of 2002, is the Director General of the Department of Justice (hereinafter

referred to as �the Director General�), and the respondent is The Civil Service Association of Western Australia Incorporated
(hereinafter referred to as �the CSA�).

3. In the second appeal, FBA 4 of 2002, the CSA is the appellant, and the Director General is the respondent.
4. Both appeals are brought against the decision of the Public Service Arbitrator and brought pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).
5. Both appeals are appeals against the decision of the Commission, constituted by the Public Service Arbitrator, given on

28 December 2001, in matter No P 27 of 2001, on the grounds set forth in the schedule to each.
GROUNDS OF APPEAL IN FBA 3 OF 2002

6. The grounds of appeal in FBA 3 of 2002 are as follows:-
�1. The Public Service Arbitrator erred in law in finding she had jurisdiction to deal with the Application.

PARTICULARS
(a) the Application raised no industrial matter.

 2. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order that a
copy of the Hedges Report be provided to Messrs MacColl, Fisher and McClue.

PARTICULARS
(a) provision of the Report does not involve an industrial matter concerning Messrs MacColl, Fisher

and McClue;
(b) such an order would involve granting injunctive relief which is not within the jurisdiction of the

Public Service Arbitrator to grant.
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 3. The Public Service Arbitrator erred in law in finding the Application raised an industrial matter she could
deal with constituted by the allegation that the Appellant had caused detriment to Messrs MacColl, Fisher
and McClue as a result of disciplinary proceedings instituted against them.

PARTICULARS
(a) the disciplinary proceedings instituted against Messrs MacColl, Fisher and McClue resulted in no

finding being made against them as the proceedings were discontinued in or about February, 1997;
(b) there was no outcome or finding arising from the disciplinary proceedings in respect of which relief

is claimed in the application or in respect of which relief can be awarded;
(c) if any detriment was suffered as a result of the disciplinary proceedings by Messrs MacColl, Fisher

and McClue�
(i) there is no relief that the Public Service Arbitrator can award on the facts contained in the

Application award;
(ii) any right to seek relief in respect of such detriment has been waived by reason of the

effluxion of time and the abovenamed remaining in the employ of the Appellant.
 4. The Public Service Arbitrator erred in law in not finding she had no jurisdiction or power to order the

Appellant to apologise to Messrs MacColl, Fisher and McClue.
PARTICULARS

(a) this is not a recognised form of relief;
(b) it would involve providing injunctive relief which is not within the jurisdiction of the Arbitrator to

award.
PUBLIC INTEREST

5. This appeal raises matters of Public Interest in�
(a) That it requires consideration of the limits of the Commission�s jurisdiction by reference to what

constitutes an industrial matter;
(b) that the Respondent seeks by way of relief essentially, provision to named employees of a

confidential report prepared for the Appellant employer concerning the behaviour of another
employee. Employers need to know the extent to which confidential reports may be made available
to employees on the basis that the reports constitute or concern an industrial matter;

(c) that the Application seeks a novel form of relief in the form of an apology from an employer to
employees in relation to whom it has discontinued disciplinary proceedings. Employers and
employees need to know the limits of relief available to or against them in the Commission.�

GROUNDS OF APPEAL IN FBA 4 OF 2002
7. The grounds of appeal in FBA 4 of 2002 are as follows:-

��The grounds and the particulars of the appeal are as follows�
Ground 1
The Commission (Public Service Arbitrator) erred in law by the extent to which jurisdiction was found by the
Declaration issued on 28 December 2001, as evidenced in the reasons for decision (issued separately on
19 December 2001 without an accompanying Order or Declaration) by finding that the Arbitrator had no
jurisdiction to award damages or compensation.
Particulars

a) Paragraphs 31 �34 of the Reasons for Decision, incorrectly find that the Arbitrator has no power to
award damages or compensation to employees in on-going employment relationships, for an
employer�s breach of the maintenance of faith and confidence;

b) There is nothing in the Industrial Relations Act 1979 which excludes from the Arbitrator�s powers,
the ability to award damages or compensation to employees in on-going employment relationships;

c) The Arbitrator�s powers are different to, and more extensive than those of the Public Service
Appeal Board and/or those of the Commission in its general jurisdiction;

d) The Arbitrator�s powers are able to produce awards of damages or compensation to employees in
on-going employment relationships, and this is consistent with the proper construction of the
Industrial Relations Act 1979;

e) It is contrary to the objects of the Industrial Relations Act 1979 to narrowly interpret the
Arbitrator�s powers so as to exclude the ability of the Arbitrator to award damages or compensation
to employees in on-going employment relationships;

Reasons as to Why it is in the Public Interest that an Appeal Against a Finding Should Lie
It is in the public interest for this appeal against the Declaration in question to lie, because it concerns important
issues about the Public Service Arbitrator�s powers to enquire into and deal with matters in public sector industrial
relations. In particular, the power of the Arbitrator to award damages or compensation to employees in on-going
employment relationships, in circumstances including but not limited to where an employer breaches the obligation
to maintain faith and confidence in the employment relationship.
The extent and nature of the Arbitrator�s powers is a fundamental jurisdictional matter, and controls the nature of
relief (if any) available to public sector employees and employee organisations in industrial matters. The precise
extent and nature of the Arbitrator�s powers have not been fully explored and there is consequential uncertainty. It
is in the public interest for there to be improved clarity about the potential relief available to potential applicants
before the Arbitrator, so that they may fully inform themselves of the prospects of success, and minimise the
possible inefficient and ineffective use of the Commission�s resources. It is not in the public interest for parties to
be denied relief for which there are the necessary powers to grant.
Decision Sought In Lieu of that Appealed From
Pursuant to section 49 (5) of the Industrial Relations Act 1979, the Appellant respectfully seeks the variation of the
Declaration, so as to find that the Arbitrator has the power to award compensation or damages to employees in
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continuing relationships, including but not limited to circumstances where the employer has breached its obligation
to maintain faith and confidence in the employment relationship, (in addition to the jurisdiction found in the
original Declaration).
The Appellant also respectfully seeks that the Full Bench accordingly remit the case to the Arbitrator for
substantive determination, including but not limited to the assessment of whether the employer has breached its
obligation to maintain faith and confidence in the employment relationship, and whether consequently if it should
be so found, if damages or compensation should be awarded to the employees.�

THE DECISION APPEALED AGAINST
8. Both appeals are against the decision of the Public Service Arbitrator made on 28 December 2001 and deposited in the

registry on 28 December 2001. The decision is in the form of a declaration and is to this effect as follows:-
�That the Public Service Arbitrator has jurisdiction to deal with the application�.

BACKGROUND
9. The CSA applied to the Public Service Arbitrator in the following terms:-

�� under sections 80E and 80F of the Industrial Relations Act 1979 (WA)
For actions and/or decision, and/or any related matter or thing of the respondent, specifically in relation to the
respondent�s decision not to provide Messrs John MacColl, James Fisher and Deans McClue with a report produced
for and on behalf of the respondent by Mr Frank Hedges, in response to their concerns about the respondent�s
conduct in disciplinary proceedings taken against them, the respondent�s failure to provide an adequate explanation
as to why disciplinary proceedings were ceased by the respondent, and the respondent�s failure to provide a written
apology to the employees for the detriment they suffered as a result of the discontinued disciplinary proceedings, to
be reviewed, nullified, modified or varied, as the Public Service Arbitrator in his/her jurisdiction determines upon
the hearing of the matter.�

10. The application was made by the CSA and contains a number of particulars which are reproduced at pages 22-23 of appeal
book FBA 3 of 2002 and which are as follows:-

�1. Mr John MacColl, Mr James Fisher and Mr Deans McClue (�the employees�) are public servants employed
by the respondent, and were employed by the respondent in January 1995 as A/Director Prison Operations,
Prison Superintendent and Deputy Prison Superintendent respectively.

 2. Mr MacColl has been a public servant continuously for 27 years and has an exemplary record.
 3. Mr Fisher has been a public servant continuously for 28.5 years and has an exemplary record with

commendations.
 4. Mr McClue has been a public servant continuously for 28.5 years and has an exemplary record.
 5. In January 1995, Mr James Fisher and Mr Deans McClue were charged with various criminal offences,

including attempting to pervert the course of justice.
 6. Mr Fisher and Mr McClue were suspended pending the outcome of the criminal trials and misconduct

allegations under the Public Sector Management Act 1994, while Mr MacColl was forcibly and invalidly
transferred to the Education Department pending the outcome of misconduct allegations under the Public
Sector Management Act 1994.

 7. In December 1996, Mr Fisher and Mr McClue were acquitted of all of the charges laid against them, and all
of the remaining charges are (sic) withdrawn.

 8. In December 1996, Mr Fisher and Mr McClue returned to work and all of the misconduct allegations
against them and Mr MacColl were discontinued by the respondent, following the lodgement of a writ of
certiorari in the Supreme Court.

 9. In January 1997, the employees submitted their written concerns to the respondent in relation to the
treatment they had received from the respondent associated with allegations of criminal offences and
misconduct having been committed.

10. In June 1997, the employees received correspondence from the respondent stating that it would not pursue
the grievances and that the employees: �should put the matter behind you and get on your (sic) with your
lives.�

11. The employees submitted a complaint to the Anti Corruption Commission (ACC) in relation to the
respondent�s approach to the disciplinary matters.

12. The respondent was ultimately unable to avoid its obligation to inquire into the employees� concerns about
the respondent�s conduct in relation to the disciplinary matters.

13. Mr Frank Hedges was subsequently appointed to examine the employees� concerns and to provide a report
containing the products of the examination.

14. The employees participated in Mr Hedges (sic) examination of their concerns, in good faith and with the
legitimate expectation that they would be given an opportunity to respond to the report in draft form and
would be provided with a complete and unedited copy of the final report and related documents.

15. The respondent informed the employees that it was in receipt of the report completed by Mr Hedges
(�Hedges Report�) in relation to their concerns, but that it was not going to take any action in response to
the report, but the respondent failed to provide any accompanying adequate reasons.�

11. The orders sought by the application are as follows (see pages 23-24 of the appeal book in FBA 3 of 2002):-
�1. The decision of the respondent to deny Messrs MacColl, Fisher and McClue access to the �Hedges

Report� and related documents is void.
 2. The respondent is to provide to the applicant and to Messrs MacColl, Fisher and McClue, complete and

unedited copies of the Hedges Report and all related documents, within 7 calendar days of the date of this
order.

 3. Within 7 days of the date of this order, the respondent is to provide a written apology to the employees for
any detriment they suffered as a result of the disciplinary proceedings taken against them and
subsequently discontinued by the respondent.
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 4. The respondent is to pay Messrs MacColl, Fisher and McClue damages (insert specific amount)* within
7 days of the date of this order, for breaching its obligation to maintain faith and confidence in the
employment relationship, by failing to provide them with a copy of the Hedges Report.

• The applicant respectfully reserves the right to address the PSA on the quantum of damages payable by the
respondent, in the event that the applicant proves its case, and accordingly a specific amount of damages
would then need to be inserted.�

BACKGROUND AND FINDINGS
12. The Arbitrator properly observed that of the grounds, other than those dealing with the Arbitrator�s powers and

administrative law, almost all relate to the Director General�s decision not to release the Hedges Report to the officers.
13. Others relate to a claimed entitlement on the part of the officers to adequately detailed reasons for decision in response to

concerns expressed. Other grounds relate to the Director General�s failure to explain his decision to discontinue disciplinary
proceedings against the persons the subject of the officers� complaint which resulted in the Hedges Report.

14. Particular 32, for example, asserted that the officers have a �procedural and substantive legitimate expectation to be provided
with a written apology from the Director General for any detriment that they have suffered as a result of the commencement
of the disciplinary proceedings which were later discontinued without explanation�.

15. The particulars complain about the alleged failure of the Director General to provide any reason for failing to take any action
in response to the Hedges Report and the Director General�s failure to provide the officers with a copy of the Hedges Report
and related documents.

16. It is asserted, too, that the Director General�s failure to provide the Hedges Report to the officers has left the �employees
burdened with a stigma which has adversely affected their career progression and personal lives�, and �has prevented the
resolution of, and the finalisation of the matter which has detrimentally affected, and continues to detrimentally affect
industrial relations in the workplace�.

17. Particular 24 relates to alleged failure to release documents.
18. Particulars 25, 27, 28, 29 and 30 speculate about the contents of the Hedges Report and related documents and their impact

on the officers and on industrial relations in the workplace.
19. A point was taken in relation to jurisdiction and the Public Service Arbitrator observed that in accordance with the decision in

Springdale Comfort Pty Ltd t/a Dalfield Homes v BTA 67 WAIG 324, the Commission was required to determine whether it
had jurisdiction to hear and determine the matter before it.

20. The Arbitrator referred to s.23 of the Act, and also to s.80E of the Act, which prescribes the jurisdiction of the Arbitrator and
which reads as follows:-

�(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to
enquire into and deal with any industrial matter relating to a Government officer, a group of Government
officers or Government officers generally.

 (2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction
to deal with � 
(a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a

Government officer and, where a range of salary was allocated to the office occupied by him, in
respect of the particular salary within that range of salary allocated to him; and

(b) a claim in respect of a decision of an employer to downgrade any office that is vacant.
[(3) and (4)  deleted]
 (5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any

Government officer, or office under his administration, of any power in relation to any matter within the
jurisdiction of an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter
is liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by him
of his jurisdiction in respect of that matter under this Division.

 (6) Notwithstanding subsection (1), but subject to subsection (7), an Arbitrator may � 
(a) with the consent of the Chief Commissioner refer an industrial matter referred to in subsection (1)

or any part of that industrial matter to the Commission in Court Session for hearing and
determination by the Commission in Court Session; and

(b) with the consent of the President refer to the Full Bench for hearing and determination by the Full
Bench any question of law, including any question of interpretation of the rules of an organization,
arising in a matter before the Arbitrator,

and the Commission in Court Session or the Full Bench, as the case may be, may hear and determine the
matter, or part thereof, or question, so referred.

 (7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal
with, or refer to the Commission in Court Session or the Full Bench, any matter in respect of which a
procedure referred to in section 97(1)(a) of the Public Sector Management Act 1994 is, or may be,
prescribed under that Act.�

21. The Arbitrator also observed that the Arbitrator�s jurisdiction is as noted in s.80E(1) of the Act, subject to Division 3 of Part
II and to subsections (6) and (7). Subsections (6) and (7) provide for the Arbitrator to refer matters to the Commission in
Court Session or to the Full Bench for consideration and deals with limitations on such referral pursuant to s.97(1)(a) of the
Public Sector Management Act 1994. The Arbitrator then observed that subsections (6) and (7) were not relevant to her
consideration of this matter. Clearly Division 3 of Part II of the Act is not relevant either since it relates to General Orders.

22. The CSA submitted that there was no inhibition on the Arbitrator giving pure declaratory relief, but, in any event, submitted
that what was sought by this application was not pure declaratory relief.

23. The jurisdiction of the Arbitrator, for the purposes of the matter, is an exclusive jurisdiction, as the Arbitrator observed, to
inquire into and deal with any industrial matter relating to a government officer, or a group of government officers, or
government officers generally.

24. The CSA also referred to s.80E(5) of the Act. That section merely provides what the Arbitrator may do in respect of any
industrial matter before it. The question then arose as to whether the application related to an industrial matter and the
Arbitrator held, referring to Minister for Police and the Commissioner of Police v Western Australian Police Unions Workers
(1995) 75 WAIG 1504 (IAC) per Kennedy J, with whom the other members of the Industrial Appeal Court agreed, that it did.
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25. The Arbitrator held that the report arose from an investigation into the conduct of the Director General in dealing with the
officers regarding disciplinary matters and charges made against them and these disciplinary matters were later not proceeded
with and the charges dropped. Those disciplinary matters and charges related to the officers conduct in their employment.

26. The application also seeks an order that the Director General provide a written apology to the officers for any detriment they
suffered as a result of the disciplinary proceedings taken against them and subsequently discontinued. They also allege
detriment to the officers in their career progression.

27. The Public Sector Management Act 1994, and the Act make provisions for disciplinary matters to be dealt with by the
Arbitrator. Such a matter relates to the conduct or performance of an employee in the course of his/her employment. The
complaints raised by the officers, the subject of this matter as to there treatment by their employer and the disciplinary
process, was at least one of the causes of Mr Hedge�s undertaking an investigation and providing a report.

28. The Public Service Arbitrator observed that if the question before the Arbitrator related to the treatment of the officers by the
employer in their respective capacities as employees and employer, then it was certainly an industrial matter. The third order
sought clearly indicates an issue of detriment to the officers as a consequence to disciplinary proceedings taken against them
by their employer in their capacities as employees, and, thus, the Public Service Arbitrator held that an industrial matter
arose.

29. The question also arose as to whether the officers have a right or a privilege of being provided with a copy of the report.
30. The Arbitrator then went on to find that the application sought that the Arbitrator inquire into and determine whether the

Director General had caused detriment to the officers as a result of disciplinary proceedings and that, therefore, an industrial
matter arose.

31. Further, insofar as the application sought as its primary remedy a copy of the report, the Arbitrator found that the application
dealt with a matter consequential on an industrial matter. She cited Minister for Police and the Commissioner of Police v
Western Australian Police Unions Workers (IAC) (op cit).

32. The application in the Arbitrator�s finding raised a matter affecting or relating to work and to a dispute as to whether the
provision of the Hedges Report is a privilege or a right. She thus determined that it was an industrial matter and that she had
jurisdiction to hear it.

33. In relation to the jurisdiction to order damages, the Arbitrator quite rightly referred to SGIC v Hurley 77 WAIG 2169 (FB)
and held that there was no power to award compensation under that provision.

34. The Arbitrator then determined that there was jurisdiction to hear and determine the matter further.

APPEAL FBA 4 OF 2002
35. This appeal alleged that the Arbitrator erred in law by the extent to which jurisdiction was found by the declaration issued on

28 December 2001 as evidenced in the reasons for decision without an accompanying order or declaration by finding that the
Arbitrator had no jurisdiction to award damages or compensation.

ISSUES AND CONCLUSIONS
Application for adjournment
36. No written submissions were filed on behalf of the CSA in relation to either appeal notwithstanding directions that this be

done by 9 April 2002.
37. When the appeals came on for hearing on 10 April 2002, there was before the Commission an application on behalf of the

respondent in appeal FBA 3 of 2002, and the appellant in FBA 4 of 2002 namely the CSA for the adjournment of the hearing
for the appeal.  That application was filed on 28 March 2002.

38. In the case of appeal FBA 4 of 2002, the application to adjourn was incompetent and premature because the appeal had not at
that time been forwarded by the Registry, for listing, to the President�s Chambers until 4 April 2002, which was after the
application to adjourn was filed. That it had not been forwarded was because the requirements of regulation 29 of the
Industrial Relations Commission Regulations 1985 (as amended) were not complied with until 3 April 2002.

39. FBA4 of 2002 was then listed on the same day as FBA3 of 2002.
40. There was a request to the Registrar, on behalf of the CSA, that the matter not be listed until after the hearing of the

application, at first instance, by the Arbitrator.
41. FBA 3 of 2002 having been listed without objection on 10 April 2002, and, indeed, after the parties had been consulted as to

their availability, FBA 4 of 2002 was listed on the same date so that the appeals could either be heard, or applications for
adjournment made properly in open court with both parties having an opportunity to argue the matters, could be heard and
determined by the Full Bench, in the normal manner, according to law.

42. The notice of hearing was forwarded to the representatives of parties on 4 April 2002.
43. The application to adjourn purported to be on a number of grounds, one of which I will deal with first. That on 3 April

2002 the CSA had forwarded �a written notification� to the Registry of compliance with appeal book requirements and
requested that FBA 3 and FBA 4 of 2002 be heard together, but that both not be heard until after P 27 of 2001 was heard and
determined. (It should be noted that FBA 3 of 2002 had already be listed for hearing on 10 April 2002 some weeks before,
both parties available dates having been obtained in order to effect the listing).

44. There are a number of misapprehensions, errors of fact, and errors as to the nature of proceedings, in the letter to the
Registrar of 3 April 2002 from the CSA solicitors:-
(a) The letter purported to asked the Registrar who has no power to do so, to adjourn FBA 3 of 2002 which had been

listed for hearing for some time.
(b) There was no evidence that the solicitors for the Director General had received a copy of that letter.
(c) Further, by her own submissions to the Full Bench, and as a matter of record, the agent for the CSA had made

numerous telephone calls which in some cases it would seem purported to be ex parte oral applications made in the
absence of Counsel for the other side, to associates to members of the Commission. These telephone calls were, it
would seem, meant to be substitute for the question of adjournments being dealt with in the proper and only way in
open court.

45. This demonstrated an ignorance of elementary practice, or a refusal to comply with elementary practice surprising in an
advocate with experience in the Commission. The letter to the Registrar could never constitute a valid application to the Full
Bench.
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46. The agent for the CSA�s attempt to have these matters determined ex parte by telephone calls or by letters to Registrars or
Associates was entirely unsatisfactory.

47. The principles which apply to applications for adjournment are clear:-
(a) The jurisdiction to grant an adjournment or not is discretionary, and the court has to strike a balance between the

convenience of the parties and the requirements of justice
(b) According to the well known case in this State, Myers v Myers [1969] WAR 19 at 21 (per Jackson J, as he then was),

a case which is often applied in this State:-
�To grant or refuse an adjournment is a matter for the discretion of the court to whom the application is made.
But where the refusal of an adjournment would result in a serious injustice to one party, an adjournment
should be granted unless in turn this would mean serious injustice to the other party. An appellate court will
not interfere with a discretionary order of this sort unless there is strong reason for believing that an injustice
has resulted. These principles are laid down in Maxwel v Keun, [1928] 1 K.B. 645; [1927] All E. R. Rep. 335,
and Walker v Walker, [1967] 1 All E. R. 412.�

48. The adjournment is sought on these grounds:-
(a) An adjournment of the appeals would not be inconvenient for the Ministry because it would enable the Ministry to

the position which existed after the President dismissed the application for a stay of proceedings before the appeals
were listed.

(b) It is highly inconvenient for the CSA to argue the appeals on 10 April 2002�
(i) because there are no established facts.
(ii) because discovery (at first instance) is incomplete.
(iii) a legitimate expectation was held that the appeals would not be heard until after P 27 of 2001 had been heard

and determined due to the dismissal of the stay application.
(c) The Ministry would not be prejudiced by an adjournment of appeal hearings because its appeal is preserved, and can

be heard after the determination of the substantial matters.
(d) That the proceedings at first instance should be allowed to continue, and the appeal should be adjourned whilst that

occurs.
49. As to the submission that there was a lack of �substratum of facts� it is quite clear that from the reasons for the decision at

first instance, certain jurisdictional facts were common ground or were otherwise accepted.
50. Whether there were sufficient jurisdictional facts to support the decision of the Commission at first instance is a matter to be

argued on appeal if it is relevant to this appeal. It is a matter relating to the merits of the appeal and the application for the
adjournment does not encompass that. It is not a matter to be submitted in support of an application by the CSA for an
adjournment. In any event, I do not understand how such a submission assists the CSA.

51. In any event, such a submission is not at all relevant to the CSA appeal (FBA 4 of 2002).
52. It was submitted that there should be an adjournment because discovery has not been completed in the substantive matter. I

do not understand how the fact that the giving of discovery in the application before the Arbitrator at first instance is a ground
for adjournment.

53. The submission seemed to be that the appeal could not be properly argued without discovery having been given. What
discovery has achieved or not achieved, in the hearing at first instance, has no bearing upon the questions in issue in either
appeal.

54. The submission is simply irrelevant.
55. If the submission is that an adjournment should be granted to enable the matter at first instance to proceed, and discovery has

not been given, then that I would have thought is an argument which militates against this matter being adjourned at all
because the appeal proceedings at first instance are not ready to proceed, discovery having not been completed.

56. It was also submitted on behalf of the CSA that to hear the appeals after the substantive matter is heard and determined would
be the most fair, just and expeditious way to deal with the matter.

57. In this case, since the question of jurisdiction arises and given the principle in Springdale Comfort Pty Ltd t/a Dalfield Homes
v BTA (op cit) and given that the question of whether jurisdiction exists in the Commission to hear a matter is almost always
a matter which by its nature should be determined by the Full Bench on an appeal, I see no merit in that argument.

58. A submission was made on behalf of the CSA based on an application to the President by the Director General to order the
stay of operation of the declaration made at first instance, which application for a stay had been dismissed.

59. The CSA�s advocate sought to rely on the fact that no staying of the operation of the order made at first instance had been
granted by the President in proceedings brought pursuant to s.49(11) of the Act, submitting insofar as I understand it that not
to adjourn the proceedings at first instance, would be to deny the CSA the benefit obtained by the dismissal of the order
staying the operation of the order at first instance.

60. That that occurred is quite irrelevant to these proceedings. The question is whether the hearing of these appeals which are
within the jurisdiction of the Full Bench should be adjourned, they having been listed for hearing.

61. Whether there was a stay of operation of the order at first instance is simply irrelevant.
62. The advocate for the CSA relied on what she submitted was inadequate notice of the hearing of the appeals. There was ample

time to prepare for both appeals, particularly since FBA 4 of 2002 concerned a very short point, and one assumes that point
had been properly considered before the grounds of appeal were drawn. Certainly the agent for the CSA had adequate time to
prepare and file unusually lengthy submissions relating to a relatively simple application for adjournment.

63. In summary, there was nothing in those arguments that could persuade me that the refusal of an adjournment would result in
a serious injustice to the CSA. I say that because the determination of whether an appeal should lie and the appeal itself does
relate to a fundamental matter, namely whether the Commission at first instance had and has the jurisdiction to determine the
matter is one which should be determined as soon as possible.

64. In my opinion, the necessity to determine those questions as soon as possible can only be of assistance to the parties at this
time.

65. Further, in relation to FBA 4 of 2002, in my opinion, the CSA�s advocate had plenty of time to prepare the matter, and it
seems to me that it ought to be determined as soon as possible, because as the matter presently lies, because of the finding
made by the Arbitrator at first instance, there is no remedy in compensation available to the CSA upon appeal for its member
if the matter at first instance does proceed.
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66. In that context, I was therefore quite surprised that the CSA�s advocate was anxious that the proceedings at first instance
should proceed before the appeals, particularly FB4 of 2002, were heard and determined.

67. For those reasons, I agreed with my colleagues to dismiss the application for an adjournment.
68. There was one application however. Ms in de Braekt, the agent for the CSA, in her reply and towards the end of the

submissions in relation to the application for the adjournment, made, without notice, an oral application for an adjournment
on the basis that she was indisposed and unable therefore to further argue the appeal.

69. To his credit, Mr Andretich did not oppose that oral application, notwithstanding that it came after some substantial argument
on behalf of both sides, and it was granted.

70. It was granted, however, conditional upon the appeals being brought on as soon as possible and they were.

THE APPEALS � ISSUES AND CONCLUSIONS
S.49(2a) of the Act � FBA 3 of 2002
71. For the Director General, it was submitted that appeal FBA 3 of 2002 was an appeal of such importance that in the public

interest and the appeal should lie. This is because s.49(2a) prescribes as follows:-
�An appeal does not lie under this section from a finding unless, in the
opinion of the Full Bench, the matter is of such importance that, in the public
interest, an appeal should lie.�

72. In support of that, the following submissions were made:-
(a) Parties are entitled to know the limits of the Commission�s jurisdiction and power and not be put to unnecessary

expense and inconvenience where there is no jurisdiction to entertain an application or no power to award what is
sought by way of relief.

(b) This, it was submitted, it was necessary to know, particularly in this case in relation to reports commissioned by
employers to be received by them on a confidential basis.

(c) Further, it was submitted that remedies by way of orders to provide reasons for the discontinuance of proceedings
((ie) disciplinary proceedings against employees were within jurisdiction), and similarly, orders that the employer
apologised were questions which ought to be determined now.

73. In my opinion, it was not established that the decision was of such importance that in the public interest an appeal should lie
in the opinion of the Full Bench. It should be remembered that the section requires the Full Bench not merely to determine
the question of public interest, but of importance.

74. It must be established by the appellant that the appeal is of such importance that, in the public interest an appeal should lie.
The Full Bench must be of that opinion before the appeal can lie.

75. In most cases, a question of jurisdiction which usually involves a consideration of the definition of �industrial matter� (s.7 of
the Act) will be of itself a question of such importance that in the opinion of the Full Bench it is in the public interest that an
appeal should lie. That is because the Commission cannot act outside its jurisdiction and therefore the question should be
determined and resolved lest the Commission act outside its jurisdiction. In this case, however, the appeal deals with whether
the matter was an �industrial matter� in circumstances which, on the face of it, might well relate to employment in an
industry and the rights and privileges and the like of employers and employees, and for the reasons expressed by the
Arbitrator.

76. I am not persuaded that there is therefore the factual substrata at this stage of the proceedings which would demonstrate that
there is a serious question of jurisdiction to be determined (see Satie v Swan Television and Radio Broadcasters Limited
trading as STW Channel 9 Perth (1999) 79 WAIG 1863 (FB) and Commissioner of Police v CSA (2002) 82 WAIG 208-
209 per Scott and McKechnie JJ).

77. I should add that there are many expressions of authority by the Industrial Appeal Court and the Full Bench as to the meaning
of the definition of industrial matter. It cannot be the case that every question of jurisdiction arising from the interpretation of
the definition �industrial matter�, in s.7 of the Act, is of so much importance that in the public interest an appeal should lie
(see the discussions of the meaning and effect of s.49(2a) in ETU v Swan Portland Cement Ltd (1985) 65 WAIG 2037-
2038 (FB), Hamersley Iron Pty Ltd v AMWSU (1989) 69 WAIG 1024 (FB) and RRIA v AMWSU and Others (1988)
68 WAIG 1873(FB)).

78. As to the orders which are sought to be made, those are not so much questions of jurisdiction but what orders should be
made, if any orders are to be made, on the face of it. It would seem that the orders sought to be made would derive from a
consideration of rights, privileges, obligations etc, of employers and employees in an industry pursuant to the definition in
s.7 of the Act.

79. For those reasons, I was not persuaded that in public interest an appeal should lie, the question raised not being one of
sufficient importance.

FBA 4 OF 2002
80. The Full Bench put to Ms in de Braekt, having raised the question with the parties in advance, the question whether this

appeal was competent.
81. This question was based on the further consideration that there appeared to be no �decision� as defined, and no decision made

valid by compliance with s.34, s.35, and s.36 of the Act.
82. The only reference to the �finding� appealed against was in the reasons for decision of the Commission. There was no

reference to it in any document named as a decision and duly sealed or deposited in the office of the Registrar.
83. An appeal can only lie against a decision as defined and as statutorily composed, delivered and dealt with in compliance with

s.35, s.36 and s.37 of the Act, which are mandatory.
84. As Ms in de Braekt properly conceded, one cannot appeal against reasons for decision, and that was what was occurring in

this case.
85. The only �decision� was a declaration as to jurisdiction duly delivered and statutorily valid. Ms in de Braekt took instructions

and sought leave without opposition to discontinue the appeal.
86. Such application was not opposed and the Full Bench gave leave to discontinue accordingly.
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COSTS
87. Both parties applied for costs in respect of the other appeal but within the principles laid down in Brailey v Mendex Pty Ltd

trading as Mair and Co Maylands (1993) 73 WAIG 26 (FB) neither appeal warranted such an order and those applications
were dismissed for that reason.

CHIEF COMMISSIONER W S COLEMAN�
88. I have had the advantage of reading the draft of the reasons for decision of the Hon. President and agree for the reasons set

out therein that the substantial application for an adjournment be dismissed and that the question in FBA 3 of 2002 is not one
of sufficient importance that an appeal should be. The appeal in FBA 4 of 2002 was incompetent and subsequently
discontinued.

SENIOR COMMISSIONER A R BEECH�
89. I agree with the conclusions of His Honour the President and I wish to add the following.
Application to Adjourn
90. The answer to the application for an adjournment of the appeals on the grounds as filed by the CSA lies in the distinction to

be drawn between the adjournment of a matter that is listed for hearing and the merit or appropriateness of hearing the matter
at all. The grounds relied on by the CSA to argue that the appeals ought be adjourned lie more with the latter distinction than
with the former.

91. Thus, it is argued that there is a �lack of substratum of facts� upon which the substantive appeals may properly be decided.
Even if that submission was correct that cannot be a valid reason for adjourning the appeals. It may be a valid reason why it
may not be in the public interest that an appeal should lie. It may be a valid reason why an appeal should not succeed. The
point to be understood is that they are issues which go to the validity of the substantive appeal not to whether the substantive
appeal should be adjourned.

92. That is so because s.49(4) of the Industrial Relations Act 1979 obliges the Full Bench to deal with the appeals on the basis of
the matters raised before the Commission at first instance. If the grounds raised by the CSA are valid now, they would
equally be valid if, or when, the appeal is heard at a later stage. Section 49(4) will not allow any amendment to the appeal
proceedings because if as a result of later proceedings there is a �substratum of facts� established then s.49(4) will preclude
them from being taken into consideration by the Full Bench in these appeals.

93. In this respect, Mr Andretich is correct in his submission that if there are further proceedings in the matter at first instance
then a further appeal will need to be filed. That will not, however, cure the alleged defects in the present appeals which the
CSA advances.

94. Similarly, the submission by the CSA that discovery is not completed in the substantive matter is surprising. It is quite
irrelevant to the appeals presently before the Full Bench. That is because of s.49(4).

95. Similarly again, once it is appreciated that the substantive matter before the Commission at first instance is still proceeding
notwithstanding the appeals, it is difficult to see how the fact of the appeals before the Full Bench is relevant to the
substantive matter before the Commission at first instance. To the extent that it is submitted that a witness to be called in the
substantive matter needs to be called promptly because of the state of his health, that, as presently is the case, will occur in
the ordinary course of the hearing in the substantive matter irrespective whether the appeals presently before the Full Bench
proceed. For those reasons, the application to adjourn of the basis of the CSA�s written grounds cannot be made out.

96. As to the final oral submission made by Ms in de Braekt regarding her indisposition on the day of the hearing of the appeals,
that submission is only something that could be taken into account by the Full Bench once it was made. It was not made at
the commencement of the hearing, but rather at the conclusion of the right of reply extended to the CSA after its submissions,
and those of the respondent, had already been put before the Full Bench.

FBA4
97. This appeal was �reluctantly� discontinued by the CSA. Given that reluctance it appears to me to be necessary to emphasise

that an appeal lies against a decision, and not against the reasons for the decision (see St Michael�s School v ISSOA (2000)
80 WAIG 2839 and the authorities cited therein). Ms in de Braekt recognised this in the course of her submissions. However
as particular (a) of its ground states the appeal filed by the CSA, which somewhat surprisingly was filed by the CSA against
the declaration at first instance that the Arbitrator has the jurisdiction to deal with its own claim, was directed against
paragraphs 31 to 34 of the Reasons for Decision. The appeal was therefore incompetent and any reluctance on the part of the
CSA to discontinue it cannot be an indication otherwise.

THE PRESIDENT�
FINALLY

98. For all of those reasons, appeal FBA 3 of 2002 was dismissed and FBA 4 of 2002 was discontinued, by leave, the Full Bench
refraining from hearing FBA 4 of 2002 further, because it was so discontinued.

_________
2002 WAIRC 05227

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE AND CIVIL SERVICE

ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANTS
v.
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED AND
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENTS

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO/S. FBA 3 OF 2002, FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05227
_________________________________________________________________________________________________________
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Decision Adjournments granted.
Representation

Mr R Andretich (of Counsel), by leave, on behalf of the Director General of the Department of
Justice.
Ms M in de Braekt, as agent, on behalf of the Civil Service Association of Western Australia
Incorporated.

_________________________________________________________________________________________________________

Order
These matters having come on for hearing before the Full Bench on the 10th day of April 2002, and having heard Mr R Andretich
(of Counsel), by leave, on behalf of the Director General of the Department of Justice, and Ms M in de Braekt, as agent, on behalf
of the Civil Service Association of Western Australia Incorporated, and the parties having waived the rights conferred upon them
by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 10th day of April 2002, ordered as follows:-

(1) THAT the application to extend time for the lodgement and service of the appeal books in appeal
No FBA 4 of 2002 be and is hereby granted.

(2) THAT applications filed on the 28th day of March 2002 to adjourn the appeals be and are hereby dismissed.
(3) THAT the oral application made to adjourn the appeals by Ms in de Braekt in the course of an address in

reply on the 10th day of April 2002 be and is hereby granted.
(4) THAT appeals numbered FBA 3 and FBA 4 of 2002 be heard together.
(5) THAT the hearing and determination of the appeals herein be and is hereby adjourned to Monday, the 15th

day of April 2002.
By the Full Bench

 (Sgd.) P.J. SHARKEY,
[L.S.] President.

_________
2002 WAIRC 05260

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE, APPELLANT

v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. FBA 3 OF 2002
CITATION NO. 2002 WAIRC 05260
_________________________________________________________________________________________________________

Decision Appeal dismissed
Representation

Mr R Andretich (of Counsel), by leave, on behalf of the Director General of the Department of Justice
Ms M in de Braekt, as agent, on behalf of The Civil Service Association of Western Australia
Incorporated

_________________________________________________________________________________________________________

PARTIES CIVIL SERVICE ASSOCIATION INC, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. FBA 4 OF 2002
CITATION NO. 2002 WAIRC 05260
_________________________________________________________________________________________________________

Decision Appeal discontinued
Representation

Ms M in de Braekt, as agent, on behalf of the Civil Service Association Inc
Mr R Andretich (of Counsel), by leave, on behalf of the Director General, Department of Justice

_________________________________________________________________________________________________________
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Order
These matters having come on for hearing by the Full Bench on the 10th and 15th days of April 2002, and having heard Mr R
Andretich (of Counsel), by leave, on behalf of the Director General of the Department of Justice in appeal No FBA 3 of 2002 and
on behalf of the Director General, Department of Justice in appeal No FBA 4 of 2002, and Ms M in de Braekt, as agent, on behalf
of The Civil Service Association of Western Australia Incorporated in appeal No FBA 3 of 2002 and on behalf of the Civil Service
Association Inc in appeal No FBA 4 of 2002, and the Full Bench having determined that reasons for decisions will issue at a future
date, and the parties having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended) in
relation to appeal No FBA 4 of 2002, it is this day, the 15th day of April 2002, ordered as follows:-

(1) THAT appeal No FBA 3 of 2002 be and is hereby dismissed.
(2) THAT there be leave granted and leave is hereby granted for appeal No FBA 4 of 2002 to be discontinued.
(3) THAT the Full Bench refrain and the Full Bench does therefore hereby refrain from hearing appeal

No FBA 4 of 2002.
(4) THAT the applications by both parties for orders for costs be and are hereby dismissed.

By the Full Bench
 (Sgd.) P.J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 05381
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAWN ELIZABETH HARLEY, APPELLANT
v.
JASGOLD HOLDINGS T/A RINGCRAFT JEWELLERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. FBA 60 OF 2001
CITATION NO. 2002 WAIRC 05381
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
APPELLANT MR D CLARKE, AS AGENT
RESPONDENT MR G AMEY
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�) by

the appellant against the decision of the Commission, at first instance, constituted by a single Commissioner wherein the
Commissioner ordered and declared:-

�1. That the applicant, Dawn Elizabeth Harley, was unfairly dismissed by the respondent on 7 June 2001 due to
the absence of notice paid.

 2. That the respondent shall pay the applicant the sum of $1,852.60 by way of notice, less any amount payable
to the Commissioner of Taxation.�

GROUNDS OF APPEAL
2 It is against that decision that the appellant now appeals on the following grounds, as amended at the hearing of the appeal:-

�1. The Appellant claims that the Learned Commissioner failed to take into account the dismissal of Mrs Dawn
Harley was of a summary nature and without justification.

2. The Appellant claims that the Learned Commissioner failed to address the actual loss in spite of finding the
dismissal unfair.

3. The Appellant claims that evidence was given that the Appellant had suffered financial hardship.
4. That the Appellant was given no notice because there was no notice given, and the onus is on the employer

to justify why no notice was given.
5. The Appellant is seeking compensation for the unfair dismissal from the date of termination to the date of

hearing.
6. The Appellant is seeking the Full Bench to uphold the appeal and quash the decision or subject to subsection

6 of section 49 of the Western Australian Industrial Relations Act 1979, vary it in such manner as the Full
Bench considers appropriate.�

 (Ground 7 is as expressed in the transcript at page 8 of appeal proceedings).
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BACKGROUND
3 The appellant was, at all material times, an employee who was employed in the jewellery shop conducted by the abovenamed

respondent, and, in particular, on its behalf it would appear by Mr Gregory Paul Amey. The jewellery shop is a design
jewellery shop. From 1993 until she was dismissed on 7 June 2001, the abovenamed appellant, Mrs Dawn Elizabeth Harley,
worked in the shop for the respondent as shop assistant and bookkeeper. She shared her employment with Mrs Louise
Symonds. There was also an apprentice.

4 It is not a ground of appeal that the Commissioner at first instance erred in finding that Mrs Harley was unfairly dismissed.
The appeal goes to quantum.

5 The Commissioner found that the position had not been truly made redundant and that in the absence of a redundancy
payment, using the award as the standard, there was unfairness.

6 The Commissioner also considered that the question of notice was relevant and that the termination was at the initiative of
Mr Amey. The Commissioner therefore held that Mrs Harley should have been paid for notice in lieu pursuant to the award.
He found that the absence of this notice was unfair and awarded her five weeks� payment for notice in lieu using the award as
the appropriate standard.

7 On the evidence, uncontested, this was $1,852.60 comprising $372.52 per week multiplied by five weeks, less any taxation
payable to the Commissioner of Taxation. He therefore found that the dismissal was unfair due to the absence of notice paid
and awarded the sum of $1,852.60 less taxation, for notice.

8 It is fair to say that she claimed that she had suffered hardship according to the evidence of her husband. Further, she was
upset and crying virtually the whole day (see pages 38�39 of the appeal book (hereinafter referred to as �AB�)). She gave
evidence of attempting to find employment but has not been able to do so since her dismissal, and up to the time of the hearing
on 6 November 2001. She had applied for approximately three positions.

ISSUES AND CONCLUSIONS
9 This was an appeal against a discretionary decision as that termed is defined in Norbis v Norbis (1986) 161 CLR 513 (HC)

(see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
10 It is for the appellant to establish pursuant to the well known principles in House v The King [1936] 55 CLR 499 that the

exercise of the discretion at first instance miscarried. Unless, of course, that is established, the Full Bench may not interfere
with the exercise of the discretion at first instance. It is, of course, central to the consideration of this appeal that there is no
appeal or cross appeal against the finding that there was a dismissal and that it was unfair because no notice was given and no
amount paid in lieu of or by way of notice.

11 It follows therefore that to assert that because no notice was given and no amount was paid in lieu of or by way of notice.
12 Further, it is irrelevant to the merit of the decision at first instance to allege that the learned Commissioner failed to find that

there was procedural unfairness because he found that there was unfairness and that is not in issue on the appeal.
13 Ground 1 alleges that the Commissioner at first instance failed to take into account that the dismissal of Mrs Dawn Harley, the

abovenamed appellant, was of a summary nature and without justification. I do not understand the significance of that ground.
14 Summary dismissal, as its title indicates, is a swift and effective common law remedy available to the employer. It overrides

all considerations of due notice and wages in lieu of notice (see Macken, McCarry and Sappideen, �The Law of Employment�,
4th Edition, at page 184).

15 The lawful exercise of the power to summary dismiss depends upon first determining whether there has been a breach by the
employer of the express or implied terms of the contract or a demonstrated intention not to be bound by those terms, and
secondly assessing whether the breach is sufficient to allow summary termination of the contract (see Macken, McCarry and
Sappideen (op cit) at pages 191-192).

16 In this case, there was no suggestion of a summary dismissal, and a dismissal occurred as was found without notice being
given. The dismissal was found to be unfair and compensation for loss was ordered to be paid.

17 I do not understand what ground 4 means, but the question of the lack of notice was dealt with at first instance and is also dealt
with in my observations above.

18 I now turn to grounds 2, 3, 5 and 7 all of which go to the question of compensation for loss.
19 In the context of loss, I would observe that the fact was that Mrs Harley, a part-time employee, was paid at casual rates. That

was the uncontroverted evidence. I do not understand fully what ground 3 says. That is because there was evidence of financial
hardship suffered, but that is simply irrelevant to the question of what loss was suffered by the appellant and therefore what
compensation for loss should be ordered.

20 Grounds 2 and 5 together, I think, are complaints that the Commissioner at first instance erred in not finding that, since the
appellant had established that she was unable to obtain employment for 21 weeks after the dismissal on 8 June 2001, then the
Commissioner had erred. The uncontroverted and un-cross examined upon evidence of Mrs Harley was that she had been very
ill since she had been dismissed and this impeded her attempts to find another job (see page 29 (AB)). She applied for three
other jobs and was successful according also to the uncontroverted evidence. She did not give evidence that she was employed
as at the time of the hearing, namely 6 November 2001, or if she was employed when she obtained that employment.
However, the claim was expressed by Mr Clarke in submissions as being for 21 weeks loss of wages from 8 June 2001 to
6 November 2001, making a total of $7780.81. That loss was not particularised in submissions to us. I will turn to that
question a little later in these reasons.

21 The ground added by the amendment, namely ground 7, is a complaint that the Commissioner erred in failing to find that the
termination of Mrs Harley�s employment was a retrenchment following her position being made redundant, and such a finding
should have been made. It follows that if she were retrenched for redundancy then she should have been paid an amount by
way of a redundancy or severance payment.

22 In my opinion, it was clearly open to find that Mrs Harley�s position was made redundant. The uncontroverted evidence of
Mr Amey and Mrs Symonds, corroborated by the letter of dismissal of 8 June 2001, is evidence of this fact.

23 The fact is, and it is readily able to be found from the evidence, that the business of the respondent was in significant financial
difficulty and that Mrs Harley�s position was abolished. It was therefore made redundant and she was retrenched because the
business could no longer afford to retain her services and afford her position. That was the clear evidence. That, of course, fits
the classic definition of redundancy which was contained in the judgement of Bray CJ in R v Industrial Commission of SA; ex
parte Adelaide Milk Supply Co-Operative Pty Ltd and Others [1977] 16 SASR 6 at 8 where he said:-

�� the concept of redundancy in the context we are discussing seems to be simply this, that a job becomes
redundant when the employer no longer desires to have it performed by anyone. A dismissal for redundancy seems
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to be a dismissal, not on account of any personal act or default of the employee dismissed or any consideration
peculiar to him, but because the employer no longer wishes the job the employee has been doing to be done by
anyone.�

24 That is what occurred here. The Commissioner at first instance therefore erred in failing to so find. Thus, the failure to pay an
amount by way of severance pay or redundancy pay is normally evidence of unfairness in termination (see Thompson v
Gregmaun Farms Pty Ltd 80 WAIG 1733 (FB) and the authorities citied therein). The Commissioner therefore should have
found that the dismissal was unfair for that reason, in the normal course of events.

25 A reasonable redundancy is required to be calculated, too, on the total remuneration package (see Matthews v Coles Myer Ltd
(1993) 47 IR 229 at 232). However, this case is somewhat different from the norm.

26 In relation to this matter, the Commissioner uses clause 51 of the Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977, No R32 of 1976 as a guide, since he did not make a finding that the award applied. However, it was
admitted by both parties in evidence that clause 51 of the award, which reads as follows, applies:-

�(1) This clause applies to employers who engage 15 or more employees at the time of any redundancies.
 (2) Discussions Before Terminations

(a) Where the employer has made a definite decision that the employer no longer wishes the job the
employee has been doing to be done by anyone and this is not due to the ordinary and customary
turnover of labour and that decision may lead to termination of employment, the employer shall
hold discussions with the employees directly affected and with the union.

(b) The discussions shall take place as soon as is practicable and shall cover, amongst other matters, the
reasons the proposed terminations are required, measures to avoid or minimise the terminations and
measures to mitigate any adverse effects of any terminations on the employees concerned.

�
 (4) Severance Pay

In addition to the period of notice provided in Clause 20. - Contract of Employment and Termination, a
permanent employee whose employment is terminated for reasons set out above shall be entitled to the
following amount of severance pay in respect of a continuous period of service.
5 years and over 10 weeks� pay�

27 In my opinion, the Commissioner on the admissions made should have found that the award applies. If the award applies then
it does not apply to a part-time employee since it applies by its provisions only to full time employees. Although there is
substantial authority in this Commission that there is implied a term that a reasonable redundancy payment should be made to
an employee, that finding so far relates only to full-time employees (see Thompson v Gregmaun Farms Pty Ltd (op cit)). That
is not to say that it does not relate.

28 In addition, clause 51 of the award precludes any obligation to pay an amount for redundancy or severance payment where
there are less than 15 employees at the time of redundancy, which was the case in this matter.

29 In my opinion, where the award applies, as it did here a question arises as to whether an implied term that a reasonable
redundancy payment was payable to a part-time employee could be properly said to be contemplated or contemplatable where
no entitlement existed by virtue of the award for full-time employees. In any event it was not established on this appeal. Far
more cogent, however, was the award provision that employees of an employer who has less than 15 employees at the time of
redundancy are not entitled to a severance or redundancy payment. In this case the respondent had three employees.

30 I am not therefore persuaded that a loss equivalent to the amount of a reasonable redundancy payment was established, nor am
I persuaded that there was an entitlement to a redundancy payment and that the dismissal was unfair because of the
redundancy payment.

31 As to the claim for lost wages during the 21 week period during which Mrs Harley was said to be unemployed, I am not
persuaded that at first instance, on the balance of probabilities, such a loss was established, given that it was more probable
than not that Mrs Harley was going to be made redundant and retrenched upon five weeks� notice and that the failure to give
that notice was the extent of her loss (see Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)). In any event she
has not proven otherwise.

32 Accordingly, for those reasons, the appeal is not made out and I would dismiss it.
CHIEF COMMISSIONER W S COLEMAN�
33 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER S J KENNER�
34 I have had the benefit of reading in draft form the reasons for decision of the President. The President has set out the

background and issues arising on this appeal which I gratefully adopt.
35 Whilst some of the grounds of appeal and submissions by the industrial agent appearing for the appellant in support of them

were less than clear, I understand the substance of the appeal to be as follows.
36 The thrust of the challenge to the Commissioner�s decision at first instance was that he failed to make adequate findings as to

loss as a consequence of the appellant�s unfair dismissal and he also failed to find that the appellant was denied a reasonable
redundancy payment on termination of her employment.

37 As to the first issue, it was not in contest that the Commissioner found that the appellant�s dismissal was harsh, oppressive and
unfair. That finding having been made at first instance, I cannot see how grounds 1 and 4 advance the appellant�s case any
further as to compensation. Clearly, the issue that arises on a finding of harsh, oppressive and unfair dismissal, is the question
of remedy, in this case, any award of compensation pursuant to s 23A(1)(ba) of the Industrial Relations Act 1979 (�the Act�).
Therefore, whether the dismissal was of a summary nature in terms of no notice of termination of employment having been
given to the applicant is irrelevant, given the finding of unfairness having been made.

38 The Commissioner at first instance at AB 16 was somewhat equivocal as to whether the circumstances of the appellant�s
dismissal constituted a redundancy. In my opinion, on all of the evidence, it was open to find and the Commissioner should
have found that in this case the appellant was made redundant by the respondent. The factual circumstances in relation to this
matter were not in contest. The respondent�s business was suffering financial difficulties and had been for some time prior to
the dismissal of the appellant. The finding that the respondent had to reduce its numbers of employees to survive financially
was not the subject of any challenge on this appeal and in my view such a finding was clearly open on the evidence of the
principal of the respondent, Mr Amey, which evidence was accepted by the Commissioner and a finding made to this effect. In
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this case the work formerly performed by the appellant was no longer required to be performed by anyone, thus constituting a
redundancy at law: R v The Industrial Commission of South Australia; ex parte Adelaide Milk Supply Cooperative Ltd & Ors
(1977) 44 SAIR 1202 at 1205; TCR case (1984) 8 IR 34; Gromark Packaging v FMWU (1992) 73 WAIG 220 at 224.

39 I turn firstly to the question of whether a finding should have been made that the appellant was dismissed unfairly for not
being paid a reasonable redundancy payment. In a case of dismissal for redundancy, which this was, whether an employee
receives a redundancy payment and its quantum, is a relevant consideration in determining whether the dismissal is harsh,
oppressive or unfair: Rogers v Leighton Contractors Pty Ltd (1999) 79 WAIG 3551; Wynn�s Wine Growers v Foster 16 IR
381; Westen v Union des Assurances de Paris (No 2) (1996) 88 IR 268; Leddicoat v Schiavello Commercial Interiors SA
(unreported FCA 18 October 1995 per Von Doussa J).

40 In this case at first instance, there was a concession by both the applicant and the respondent that the terms of the Shop and
Warehouse (Wholesale and Retail Establishments) Award 1977 (�the Award�) applied to the appellant�s employment with the
respondent. The Award applied to the appellant�s employment as a part time employee. However, and significantly, by cl
51(1) dealing with redundancy obligations, this particular clause has no application to employers unless they engage 15 or
more employees at the time of any redundancies being effected. It was common ground at first instance that the respondent
employed a total of three employees and therefore it could have had no application to the circumstances of the appellant�s
redundancy in any event. On this basis in my opinion, it could not therefore be said that the appellant�s dismissal was harsh,
oppressive or unfair, by reason of the failure to pay a reasonable redundancy payment, when the Award expressly excludes
such an obligation on an employer such as the respondent in this case. (See also WA Access Pty Ltd v Vaughan (2000)
81 WAIG 373).

41 Secondly, in determining the question of compensation for loss or injury, a finding of fact as to whether or not the employment
relationship would have continued, but for the unfair dismissal of the employee, is a relevant consideration: Tranchita v
Wavemaster International Pty Ltd (1999) 79 WAIG 1886; Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG
8.

42 In all of the circumstances of the case at first instance, I am not persuaded that the appellant has established that she was
entitled to compensation for loss in respect of the period of 21 weeks from the date of the termination of the employment to
the date of the hearing. In my opinion, having regard to the likelihood of ongoing employment in the circumstance of the
redundancy as it presented itself and in light of the findings made by the Commission at first instance, an award of
compensation in respect of five weeks wages for loss was not inappropriate and would have reflected in my opinion, the
period over which the appellant�s dismissal on the grounds of redundancy could have been fairly effected.

43 For all of the foregoing reasons, I would dismiss the appeal.
THE PRESIDENT�
44 For all of those reasons, the appeal is dismissed.

Order accordingly

_________

2002 WAIRC 05380
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v.
JASGOLD HOLDINGS T/A RINGCRAFT JEWELLERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. FBA 60 OF 2001
CITATION NO. 2002 WAIRC 05380
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr D Clarke, as agent
Respondent Mr G Amey
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 25th day of March 2002, and having heard Mr D Clarke, as
agent, on behalf of the appellant, and Mr G Amey, on behalf of the respondent, and the Full Bench having reserved its decision in
the matter, and reasons for decision having been delivered on the 23rd day of April 2002, it is this day, the 23rd day of April 2002,
ordered that appeal No FBA 60 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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2002 WAIRC 05364
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUSAN MCCASKIE, APPELLANT
v.
JOBS SOUTH WEST INC, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J H SMITH
COMMISSIONER J L HARRISON

DELIVERED MONDAY, 22 APRIL 2002
FILE NO/S. FBA 8 OF 2002
CITATION NO. 2002 WAIRC 05364
_________________________________________________________________________________________________________

Decision Appeal discontinued
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein having been filed in the Commission on the 8th day of February 2002, and the agent for the
abovenamed appellant, on the 19th day of March 2002, having filed a Notice of Discontinuance in the Commission, the appellant
not having served the Notice of Appeal upon the respondent before filing the Notice of Discontinuance, and the Full Bench having
decided that, in this matter, it should not be therefore required that there be further compliance with Regulation 29 of the Industrial
Relations Commission Regulations 1985 (as amended), and the appellant having waived the rights conferred upon her by s.35 of
the Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of April 2002, ordered as follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 8 of 2002 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Appeals against decision of
Industrial Magistrate—

2002 WAIRC 05403
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES TURNER ROOFING PTY LTD, APPELLANT
v.
CHRISTOPHER LAWRENCE PETERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED MONDAY, 29 APRIL 2002
FILE NO/S. FBA 53 OF 2001
CITATION NO. 2002 WAIRC 05403
_________________________________________________________________________________________________________

Decision Appeal dismissed and orders
Representation
APPELLANT MR G MCCORRY, AS AGENT
RESPONDENT MS Y HENDERSON (OF COUNSEL), BY LEAVE
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed employer appellant company against the decisions of the Industrial Magistrate�s Court

constituted by an Industrial Magistrate at Perth given on 10 and 25 October 2001 in complaint number 226 of 1999, against the
following parts of the decision of the Court:-

�(1) that judgement be entered for the complainant (Respondent) in the sum of $18,992.78 and in particular the
findings that�
(a) set-off does not apply;
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(b) that Estoppel cannot apply;
(c) that it is permissible to plead a breach of a federal and state award in the alternative;
(d) that the complainant (Respondent) was underpaid in relation to special, tool, industry and plumbing

allowances; and
(2) in relation to the penalties imposed�

(a) the finding that there were 120 breaches of the award in total;
(b) the imposition of a penalty in relation to the finding of breaches regarding payment of allowances;
(c) the order that the monetary penalty should be paid to the complainant (Respondent) on the grounds

set forth in the attached schedule.�
2 The appeal is brought pursuant to s.84 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

GROUNDS OF APPEAL
3 The appeal is brought on the following grounds, as amended at the hearing of the appeal:-

�1A The Industrial Magistrate erred in fact and law in finding that R14 of 1978 was binding upon the Appellant
(Defendant) or that there had been breaches of it, in that there was no evidence before the Court to establish
that at the relevant times the provisions of Exhibit 7 (the certified copy of the award) existed or applied to
the Appellant (Defendant).

 1. The Industrial Magistrate erred in fact and in law in finding that the Appellant (Defendant) was not entitled
to a set-off (whether equitable or otherwise) of the amounts paid to the Respondent (Complainant), by
reason that the Appellant (Respondent) actually made payments to the Respondent (Complainant) in excess
of the award entitlements and which were expressly agreed to be an �all-in� payment.

 2. The Industrial Magistrate erred in fact and in law in finding that the arrangement (however characterised)
between the parties was a private contract and did not go to the satisfaction of award entitlements, when
there was evidence that the �all in� rate was calculated to encompass all the award entitlements and it is not
necessary that the parties comprehend the nature or extent of the award if the agreement is that the payments
are to be made in satisfaction of any and all benefits due under the arrangement.

 3. The Industrial Magistrate erred in fact and in law by failing to give sufficient weight to the evidence that the
parties agreed that the hourly rate was an �all-in� rate and that the �all-in� rate was the usual practice of the
Appellant (Respondent) and was a common industry practice.

 4. The Industrial Magistrate erred in fact, and against the weight of evidence, in finding that the actual
amounts paid on a fortnightly basis was not less than the minimum amount payable upon a proper
construction of the award by reason that the Appellant�s (Defendant�s) Amended Defence and Set Off
annexed thereto a Schedule of payments made in relation to the requirements of the award. The Industrial
Magistrate drew the wrong inferences from the Silberschneider principle.

 5. The Industrial Magistrate erred in fact and in law by failing to apply the rule in Jones v Dunkel despite the
Respondent (Complainant) failing to call witnesses referred to (Joondalup City Roofing; Mr Bush; Mr
McCarthy) or to discover all documents referred to by the Respondent (Complainant) (eg. his diary), in
support of the Respondent�s (Complainant�s) assertions of fact.

 6. The Industrial Magistrate erred in fact and in law in finding that estoppel did not apply and in finding that
the Appellant (Defendant) was not entitled to make an assumption that the Respondent (Complainant) was a
sub contractor, whether or not the Respondent (Complainant) was a sub contractor in law.

 7. The Industrial Magistrate erred in fact and in law by giving too much weight to the evidence that the
Respondent (Complainant) made a complaint to his union at the end of two lengthy periods of employment
and too much weight to the nature of the complaints made by the Respondent (Complainant) to the
Appellant (Defendant) which were no more than the usual complaints made by employees who are
disgruntled or �whingeing� about general working conditions rather than payment of award rates.

 8. The Industrial Magistrate erred in law by finding that a breach of the federal and state awards may be
pleaded in the alternative and that the abandonment of a claim in respect of the federal award is the end of
the question as to whether a federal award applies, by reason that as a matter of constitutional and statutory
interpretation the federal award applies to the exclusion of the state award and that once the federal award is
pleaded a presumption is raised that the federal award does apply. The Respondent (Complainant) failed to
prove that the federal award did not apply and merely abandoned the claim without negating the
presumption.

9A. The Industrial Magistrate erred in law in finding that Regulation 3 of the Industrial Magistrate�s Court
Regulations 1980 did not apply to the proceedings and that alleged breaches could be pleaded in the
alternative, in that section 81CA(2) of the Industrial Relations Act 1979 operates subject to section 113 of
the Act and the Industrial Magistrate�s Court Regulations 1980 were made under section 113 of the Act.

9B. The Industrial Magistrate erred in fact and in law in failing to find that the provisions of the federal award
and the state award relied upon by the Respondent (Complainant) were not in fact alternatives and thus
could not be pleaded in the alternative.

 9. The Industrial Magistrate erred in law in finding that the Appellant (Defendant) was in breach of the award
in relation to the payment of allowances by reason that the award expressly provides that these allowances
are included in the hourly rate. Admissions by the Appellant (Defendant) went only to questions of fact as to
the arithmetic.

10. The Industrial Magistrate erred in fact and in law by finding that there were 204 breaches of the award
rather than one continuing breach; and in the alternative one breach of the award in respect of the payments
for each pay period and in the further alternative, one breach of the award for each class of obligation
arising under the award, by reason that the breach cannot arise before payment is otherwise made; and
further by reason that by the reaching of the agreement between the parties the Appellant (Defendant) could
only breach any given provision of the award once.

11. The Industrial Magistrate erred in fact and in law in the exercise of his discretion by imposing penalties of
$50.00 for each of 84 breaches without distinction as to the seriousness of each breach and without giving
sufficient weight to the aggregate and totality principles, in particular when viewed against the agreement
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reached between the parties; and in the alternative the aggregate exceeded the maximum of
$1,000.00 provided by statute; and in ordering payments of the amounts due.

12. The Industrial Magistrate erred in law in imposing a penalty (caution) in relation to 120 breaches of the
award with respect to allowances, which were not in fact breaches.

13. The Industrial Magistrate erred in fact and in law by ordering payment of the penalty of $4,200.00 to the
Respondent (Complainant) which order provided a windfall gain to the Respondent (Complainant) in excess
of commercial interest rates or the default rates used by the Supreme Court of Western Australia, and in the
circumstances is inequitable. Further the grounds of the award of the penalties to the Respondent
(Complainant) were expressed to be in the nature of compensation for the exercise of a self help remedy and
are not valid reasons; further the order was in the nature of a de facto order for the payment of legal costs.
The Appellant seeks the following orders�

(1) That the Appeal be allowed.
(2) That Judgement against the Appellant (Defendant) in the sum of $18,992.78 be set aside.
(3) That the penalties imposed in the sum of $4,200.00, cautions and orders made on 25th October 2001 be set

aside.
(4) That the complaints be dismissed.
(5) Such further orders as determined by the Full Bench be substituted for the judgement and orders of the

Industrial Magistrate made on 10th and 25th October 2001.�
4 Leave was granted to file and serve appeal books out of time.

BACKGROUND
Introduction
5 Mr Christopher Lawrence Peters made complaint by the above numbered complaint in the Industrial Magistrate�s Court at

Perth on 23 April 2001 alleging that on or about 9 July 1998 and 13 July 1999, and between those dates, the abovenamed
appellant James Turner Roofing Pty Ltd, being a party bound by award E1939 (P0090) of 1979, committed a breach of those
awards, namely the Plumbing Industry (Queensland and WA) Award 1979 (a Federal award), or in the alternative the Building
Trades (Construction) Award 1987, award number R 14 of 1978 (a State award), in that (see page 5 of the appeal book
(hereinafter referred to as �AB�)):-

�The Defendant underpaid the Complainant and denied him benefits provided by the Plumbing Industry Award in
breach of clauses 17, 19, 9, 32, 23, 11, 18, 12, 16, 38, 10, 34 and 20 or in the alternative underpaid the complainant
and denied him benefits provided by the Building Trades (Construction) Award 1987 in breach of clauses 25, 16,
17, 50, 14, 20, 27, 51, 22, 9, 8, 27 and 13.�

(As I observe hereinafter, during her final address, Counsel for Mr Peters advised the Court that Mr Peters abandoned all of his
claim under the Federal award and relied only on his claim under the State award).

6 At pages 6-21 (AB) there are re-amended particulars of claim which recite in detail the allegations of the breach.
7 There was filed on behalf of the respondent an amended defence and set-off. It should be noted that the Industrial Magistrate�s

Courts (General Jurisdiction) Regulations 2000 which applied to this matter came into operation on 18 January 2001 (see
regulation 2 and the Government Gazette of 19 December 2000 pages 7309-7344). Under the Act, s.81CA(2), since the
Industrial Magistrate�s Court was here exercising its general jurisdiction as defined (see s.81CA(1)), and the original
proceedings being proceedings brought under s.83 of the Act, the practice and procedure to be observed are those prescribed
by the Local Courts Act 1904 as if the proceedings were an action within the meaning of that Act. An �action� is defined in
s.3 of the Act to include:-

�Suit, and means a civil proceeding commenced as described by plaint;�
8 For myself I would also observe that the practices and procedures prescribed by the Local Courts Act 1904 are far too complex

to be usefully applied to proceedings under s.83 of the Act.
9 Having heard and determined the matter the learned Industrial Magistrate found a number of breaches in relation to wages paid

and imposed penalties of $50.00 each. This totalled an amount of $4,200.00. As to the further 120 breaches arising from the
failure to pay allowances, he imposed a caution in respect of each of those. The decision was made on 25 October 2001 and
appeared in the form of an order on 26 October 2001 (see pages 35-37 (AB)).

10 He also ordered that the amount of the penalty be paid to the employee, Mr Peters.
11 Mr Peters, the complainant, alleged that between 9 July 1998 and 13 July 1999 the defendant employed him in his capacity as

a roof plumber. He was employed at a rate of $25.00 per hour at first, which was later increased to $28.00 per hour. In the
course of one �job� he was paid $30.00 per hour. He claimed that the defendant did not pay him his correct entitlements both
during the currency of his employment and subsequently upon the termination of his employment, and therefore brought this
complaint.

12 At the hearing, Counsel for Mr Peters, in her final address, conceded that respondency with respect to the Federal award could
not be proved. Mr Peters, through his Counsel, therefore abandoned his claim made under the Federal award, the Plumbing
Industry (Queensland and WA) Award 1997, and relied upon the Building Trades (Construction) Award 1987 (hereinafter
referred to as �the award�) to substantiate his claim.

13 It was alleged that the defendant had breached the award by:-
(a) Failing to pay overtime and weekend work.
(b) Failing to pay overtime at the correct rate.
(c) Failing to pay rest and meal breaks.
(d) Failing to pay 10 public holidays, worked rates of pay.
(e) Failing to pay for a public holiday worked.
(f) Failing to pay allowances, namely the insulation material handling allowance, an industry allowance, the special

allowance, the tool allowance, the plumbing allowance and the meal allowance.
(g) Failing to provide rostered days off, and pay for them.
(h) Deducting superannuation payments from gross pay.
(i) Deducting payments to the Construction Industry Redundancy Fund from gross pay.
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(j) Failing to pay the correct superannuation
(k) Failing to pay pro-rota annual leave on termination.
(l) Failing to pay annual leave loading and other annual leave payments.
(m) Failing to pay the required amounts for redundancy.

14 The defendant�s defence was as follows:-
(a) It denied that any award bound it in relation to Mr Peters� employment.
(b) It alleged that Mr Peters was, at all material times, an independent contractor.
(c) It alleged that Mr Peters did not have standing to bring his claim.
(d) Alternatively it alleged that if it were found that Mr Peters was, at all material times, an employee of the defendant,

then the amounts paid to him in consequence of the agreement was, in each instance, an all inclusive sum. Thus, any
payment made by it to Mr Peters in excess of the award entitlements should be set-off against any award entitlements
that may be found to be owed.

(e) Further, and in the alternative, it was submitted that Mr Peters was now estopped from relying on the award.
(f) That Mr Peters had failed to prove that the award bound the defendant.

THE AWARD
15 The award prescribes rates of pay (see clause 8) which, in the case of a plumber (and Mr Peters was employed as a roofing

plumber), is on a weekly basis which are calculated at an hourly in accordance with clause 8(4) of the award.
16 In the case of a plumber, the amount is prescribed to be $510.10 per week (subject to State Wage increases no doubt). Clause

7(14) makes it entirely clear that where an overaward payment is made it does not include amounts for allowances and any
other ancillary payments under the award. Clause 7(14) reads as follows:-

��Overaward Payment� is defined as the amount in rates of pay which an employee would receive in excess of the
minimum award wage (ie base rate, arbitrated safety net and supplementary payment) as prescribed in this award
for the classification in which such employee is engaged. Provided that this definition shall exclude overtime, shift
allowances, penalty rates, expense related allowances, industry allowances, disability allowances, location
allowances, special rates or allowances, responsibility allowances and any other ancillary payments of a like nature
prescribed by this award.�

17 Further, on a fair reading of clause 8, in the context of the whole of the award, and interpreting the award in following the
principles laid down in Norwest Beef Industries Ltd and Derby Meat Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC) it is
manifestly clear that all of the allowances prescribed to be paid are in addition to the weekly rate of pay prescribed in clause
8(2). It is trite to observe that they would not be allowances if they were not prescribed to be so paid. An allowance is a
payment to an employee in addition to the ordinary wage rate usually as compensation for some particular disability or aspect
of work usually expressed as an hourly, weekly or daily rate (see CCH - Research Manual of Industrial Law � 4003). That is,
of course, classically how the allowances claimed are expressed in clause 8 of the award.

18 There was an express concession by Mr Taylor (of Counsel) for the defendant at first instance, in his address, whereby he
expressly based a claim of set-off on the figures contained in Schedule A to the defence and acknowledged that the defendant
early admitted the sums claimed by the complainant if the award finally applied in relation to tea breaks, time and a half,
double time, rostered days off and so on.

19 That was an unequivocal admission that the terms of the award applied and were admitted to apply in relation to the quantum
claimed. Although the application related to a period before the Act was amended, and proceedings were instituted by a
complaint, they also proceeded on the basis of what I might call pleadings, namely particulars of claim in the Local Court
Form with a Defence and Set-Off.

FACTS AND FINDINGS
20 There was evidence, at first instance, by Mr Christopher Lawrence Peters, the respondent, and Mr Seamus Doherty, both on

behalf of the complainant, and Mr James Turner, Mr Kevin Crommelin, Mr Ian Doutch and Ms Jeanene Doornbusch for the
respondent.

21 The factual background was that Mr Peters was employed as a roof plumber, who was, as he alleged, employed as a roof
plumber by the appellant from 9 July 1998 to 13 July 1999.

22 The main part of the case for the respondent at first instance was that Mr Peters was not an employee but an independent
contractor and that his contract was a contract for services not of service. A great deal of evidence was led to that effect.

23 The learned Industrial Magistrate, in the end, made a clear finding that Mr Peters was an employee of the appellant. That
finding was not appealed against and it stands for the purpose of this appeal.

24 It was not in dispute that Mr Peters was paid an hourly rate of $25.00 per hour increased at one time to $30.00 per hour for a
particular job and $28.00 per hour for another. It is quite clear on Mr Taylor�s evidence that Mr Turner was unaware of the
award and that he proceeded throughout on the basis that he did not have to worry about the award. That was his evidence.

25 Further, he admitted that he had no real knowledge of the award, its provisions and operation. That, of course, is entirely
consistent with his insistence throughout his evidence that Mr Peters was a subcontractor and not an employee, which was the
basis of his case. That, of course, was quite consistent with his evidence that the award was irrelevant.

26 Further, there was ample evidence, not challenged on appeal, to justify a finding that there was no agreement at all that monies
were to be applied to the liability of the appellant pursuant to the award.

27 The clear evidence by Mr Peters, uncontradicted and accepted by His Worship, was that Mr Peters did not agree to any all in
rate and complained at all times that he was not receiving his award entitlements. There was no evidence that Mr Peters
accepted an all in rate and in fact he made it clear that he did not. Even if Mr Turner�s evidence were accepted, the tenor of it
was that an all in rate of $28.00 per hour was agreed to be paid because he was a subcontractor. (There were, as I have
observed earlier, only variations in the hourly rate).

28 The Industrial Magistrate found that he accepted the evidence of Mr Peters in preference to that of Mr Turner and it was not
seriously submitted that it was not open to so find. The Industrial Magistrate was therefore entitled to find as he did.

29 During the course of the proceedings the defendant�s Counsel, on behalf of the defendant, made certain admissions. He
conceded that no specific payments were made to Mr Peters in relation to meal breaks, lunch breaks, overtime, rostered days
off, public holidays and redundancy fund payments in accordance with the requirements of the award (see pages 76-77 of the
transcript at first instance (hereinafter referred to as �TFI�)).
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30 Furthermore, he also conceded, as I have observed above, that no issue was taken with the calculations as pleaded.
31 The only appeals are against the finding that judgement be entered in the sum of $18,992.78, and, in particular, that set-off

does not apply, that estoppel does not apply, that it is permissible to plead a breach of a Federal and State award in the
alternative, and that the complainant was underpaid in relation to special tool industry and plumbing allowances. The other
findings are not appealed against.

32 His Worship concluded that he was called upon to determine whether the award covered Mr Peters� employment and he did so.
It was conceded that Mr Peters was, at all material times, a plumber within the definition of clause 7(6) of the award.

33 The Industrial Magistrate concluded that whilst Mr Peters and the defendant, through Mr Turner, agreed that Mr Peters would
be paid an hourly rate of $25.00 per hour, later increased to $28.00 per hour, the defendant and the complainant entered into an
agreement, which was an overaward payment as defined in clause 7(14) of the award, so that the arrangement was not of the
type falling within the provisions of s.114 of the Act. What occurred, he held, was that there was an agreement not to annul or
vary the award but to aggregate payments to be made to Mr Peters in what the defendant considered to be his capacity as a
subcontractor.

34 His Worship also held as follows. The aggregation of payments had nothing to do with the award. The Industrial Magistrate
referred to Ray v Rodano (1967) AR (NSW 471) and Poletti v Ecob (1989) 91 ALR 381. In the latter case, Keely, Gray and
Ryan JJ held:-

�Where there is a private contract between parties for purposes outside an award, an employee (sic) cannot
afterwards say that payments made pursuant to the contract were in satisfaction of award entitlements outside the
agreed purpose of the payments.�

35 The Industrial Magistrate held that those authorities make it clear that set-off must be restricted to payments that are referrable
expressly, or by implications of the award obligation. The Industrial Magistrate went on to hold that that was not the case here.
His Worship went on to hold further that the agreement as to the payment by the defendant of an �all-up� or �all-in rate� had
nothing to do with its obligation under the award; it was a term of a private contract that did not in any way contemplate the
application of an award. Indeed, the evidence of Mr Turner, His Worship found, indicated that he had little or no knowledge of
the award; Mr Turner did not even contemplate that the complainant might be bound by it. Mr Turner dealt with Mr Peters on
the basis that he was a subcontractor.

36 In those circumstances, the application of the expression �all-in� or �all-up� could have nothing to do with the defendant�s
satisfaction of any particular components of the award. He was of opinion that Poletti v Ecob (op cit) did not support the
defendant�s argument. His Worship also referred to a decision of the Industrial Appeal Court in Silberschneider v MRSA
Earthmoving Pty Ltd 68 WAIG 1004 per Olney J at 1005 where Olney J said:-

�The employer�s obligation under the award is normally to pay one sum of the money for each pay period and that
sum will be calculated according to the hours worked, the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allowances and the like. Yet the actual amount paid is not less than
the minimum amount payable upon a proper application of the award provisions to the work done, then there can be
no contravention of or failure to comply with the award and thus no occasion for the exercise of a jurisdiction under
either of sub-sections (1) or (4) of s.83.�

37 That decision, the Industrial Magistrate held, did not apply in this matter. The Industrial Magistrate held that the decision did
not support the defendant�s view that aggregation operates to facilitate a set-off. What His Honour said in Silberschneider v
MRSA Earthmoving Pty Ltd (op cit) does not refer to a set-off but rather the situation where no actual underpayment has been
made. The Industrial Magistrate held, therefore, that a set-off did not apply.

Estoppel
38 The Industrial Magistrate held, applying WABLPPU v RB Exclusive Pools Pty Ltd t/a Florida Exclusive Pools 77 WAIG 4,

that there was no estoppel which applied to the question of whether Mr Peters was an employee of the defendant or not.
THE GROUNDS OF APEAL - ISSUES AND CONCLUSIONS

Ground 1(a)
39 By this ground it was alleged by the appellant that the Industrial Court erred in finding that award No R14 of 1987 was binding

on the appellant or that there were breaches of it, because, so the submission went, there was no evidence before the Court of
what the application and provisions were at the material times.

40 Before the Court was exhibit 7, which was a copy of the award certified by a Deputy Registrar of this Commission. It was
submitted that the document, which was certified as a true copy of the award by a Deputy Registrar as at 14 May 2001, being
after the date of the breaches, could not be evidence of what the provisions of the award were at the time of the alleged
breaches.

41 It was also submitted that because of the references in the award to increases in the wage rates, arising from the July 1999 State
Wage Case Decision, operative from 1 August 1999, the wage rates in the certified copy and the calculations cannot establish
what the respondent�s entitlements were prior to the date of certification. The award includes references to the dates on which
the variations to the award occurred. Further, Counsel for the defendant, at first instance, conceded that the claim was
arithmetically correct. Indeed, he went further than that. He said (see pages 258-259 (TFI)):-

�The documents have been tendered to you and, in any event, they form annexure A to the defence which provides
the sum involved. That sum is uncontroverted. The defendant early admitted the sums claimed by the complainant if
the award finally applied in relation to tea breaks, time and a half, double time, rostered days off and so on.�

42 In my opinion there was ample evidence supported by that concession and indeed the admission of the defendant conveyed by
that submission, by which the fact of underpayment could be established by reference to the copy of the award tendered. There
is no substance to the ground of appeal for that reason.

43 As to the coverage of Mr Peters and the respondent by the award, the finding that the award covered both the appellant and
respondent at first instance was not in issue at the hearing at first instance. It could not therefore be raised on appeal, having
regard to s.49(4) of the Act and the principle in University of Wollongong and Others v Metwally (No 2) [1985] 59 ALJR
481 (HC).

44 Further, for the reasons advanced by Ms Henderson (of Counsel) in her submissions for the respondent, the award, a common
rule award, clearly applied to Mr Peters as a roof plumber employed in the construction industry by the appellant.

Grounds 1 to 4
45 All of these grounds attack the learned Magistrate�s finding that the amount paid to the employee could not be set-off against

the obligations to pay contained in the award.
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46 The Industrial Magistrate, as I have observed, made a number of relevant findings to these grounds namely:-
(a) That Mr Turner and Mr Peters agreed he would be paid $25.00 per hour, increased to $30.00 per hour for one job, and at

one time to $28.00 per hour.
(b) That this constituted in Mr Turner�s view an all in rate.
(c) That Mr Peters did not comprehend or accept that it was an all in rate ((ie) a rate which was to constitute his total

remuneration).
(d) That Mr Peters did not accept it was borne out by his clear complaints and protests to office staff, to Mr Turner and his

foreman concerning his pay protests which were ignored, but which were clearly made.
(e) Mr Turner, as was correctly found, ignored the award and had no real knowledge of it and its operation and as the

Industrial Magistrate correctly found employed Mr Peters on the basis that the appellant did not have to cover itself with
the award.

(f) It is also clear, on the evidence, that the appellant paid Mr Peters a higher rate than provided for in the award because
there was at the time a shortage of roof plumbers and Mr Peters was a good roof plumber. The appellant wanted, it was
clear, to maintain or enhance its trade reputation, and therefore be paid higher rates to attract Mr Peters as a quality
tradesman.

47 It was entirely open therefore to find that the rate offered had nothing to do with the coverage of award entitlements and all to
do with obtaining the services of a skilled workman as a subcontractor.

48 Further, it was made clear by Mr Turner�s own admission, which bound the appellant, that the hourly payment had nothing to
do with the award because it was a payment made to a person on the basis that he was a �subcontractor� and not an employee.
The payment therefore, on the appellant�s case, had no relation to the award. It was never intended to be and it was never
applied to any award liability, of any type, by the appellant. It was never accepted, on Mr Peters� own evidence, as being in
satisfaction of his wages and entitlements under the award. There was no agreement, as the Magistrate clearly found.
Conclusively, too, the defendant�s case was that because of its agreement, which Mr Turner said he made on behalf of the
respondent with Mr Peters, it was not bound by the terms of the award.

49 In my opinion, too, if there were such an agreement, which there was not, it would have been rendered null and void by
s.114 of the Act. Since there was no agreement, nothing exists to be rendered null and void.

50 However, what is quite clear is that the defendant attempted to enter into an agreement which was contrary to the terms of the
award. Since, however, there was no meeting of minds, there was no agreement, save and except that an hourly rate of pay
over the award rate was paid and accepted, at most.

51 The case for the appellant that a set-off could be relied on therefore falls on a number of points:-
(a) First, there was never a contract between parties for purposes outside an award because it was never agreed that the

amount paid was to be accepted as payable in lieu of award entitlements (see Jose v Geraldton Resource Centre Inc
75 WAIG 2316 at 2316-2317), and His Worship so found.

(b) The payments made were, on the appellant�s own case, in any event, not related to any award obligation but to what,
it asserted was a subcontractor/contractor relationship. Indeed, Mr Turner�s evidence was solely directed to proving
that the respondent and Mr Peters were contractor and sub-contractor.

52 As the Magistrate correctly found, the payment had nothing to do with any obligation under the award and was a payment
which in no way contemplated the existence of the award on the defendant�s witnesses own admission. Accordingly, the terms
�all in� or �all up� had nothing to do with the award, and, in any event, were never accepted as such by Mr Peters.

53 For all of those reasons, no set-off could apply.
54 Further, as the Industrial Magistrate found, Silberschneider v MRSA Earthmoving Pty Ltd (op cit) was simply irrelevant.
55 Next, there is no merit in the submission that because there was a unilaterally designated �all in figure� that it should carry any

weight. First, if there were an industry practice, which I infer meant a custom, it could not stand in the face of award
entitlements. Second, the payments, if they were an industry rate, related to a subcontract, and not to award obligations.

56 Next, an amount paid is not capable of being set-off against an award entitlement where no specific allocation is made for
components within a flat overaward payment. There was no such allocation made here (see Jose v Geraldton Resource Centre
Inc (op cit), AFMEPKIU v Centurion Industries Ltd 77 WAIG 319 (FB) and see also the cases cited therein, and also Australia
and New Zealand Banking Group Ltd v Finance Sector Union of Australia (unreported) (delivered 19 December
2001 [2001] FCA 1785 (FC FC)).

57 In this case, too, most appositely, on those authorities, even if there were a private contract between the parties outside the
award, which there was not, there was no payment made which was referrable expressly or impliedly to an award obligation.
Further, even if there were a private contract between the parties outside the award, which there was not, it cannot afterwards
be held by one party to be in satisfaction of award entitlements that did not form part of the contract between the parties.

58 It is quite clear, for all of those reasons, that award entitlements formed no part of the contract between the parties, not the least
because the amount paid was purported to be paid to a subcontractor. Further, it is quite obvious that insofar as Olney J�s dicta
in Silberschneider v MRSA Earthmoving Pty Ltd (op cit) was part of the ratio of the case, which it was not, then, for the
reasons expressed by His Worship, it had no relevance to this case.

59 It was not open to the Magistrate to find, for those reasons, that there could be any set-off.
Ground 5
60 By this ground it is alleged that the learned Industrial Magistrate failed to apply the rule in Jones v Dunkel and Another [1958-

1959] 101 CLR 298. The ground of appeal is deficient.
61 In my opinion, if evidence was to be called in relation to the case for the appellant, at first instance, that Mr Peters was a

subcontractor, it should have been called on behalf of the appellant. It is not for the respondent to make out the appellant�s case
for it. That, I would have thought, is axiomatic.

62 In any event, nothing was submitted to explain how the outcome of the case could have been changed had witnesses from
Joondalup City Roofing or Mr Bush or Mr McCarthy been called.

Ground 6 
63 By this ground the appellant complained that the Industrial Court erred in finding:-

(a) that estoppel did not apply;



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 771

(b) that the respondent was not entitled to assume that he was a subcontractor whether or not he was a subcontractor in
law.

64 The learned Industrial Magistrate applied the principle in WA Builders Labourers, Painters and Plasterers Union v RB
Exclusive Pools Pty Ltd trading as Florida Exclusive Pools (op cit), and found that the appellant was not entitled to make the
assumption that Mr Peters was a subcontractor who was paid at a flat hourly rate because it was demonstrably apparent that
Mr Peters was an employee. This finding was not appealed against and it is not now open to the appellant to challenge it
indirectly by alleging an estoppel which is simply not open to it to do.

65 Secondly, there is no basis to find an estoppel, for the reasons advanced by His Worship. In particular, in this case, it was quite
clear that the employee played no part by the adoption of or persistence with any assumption that he was an employee.

66 The uncontradicted evidence of his complaints about his pay and conditions, and his assertion in the witness box that he was an
award employee are clear evidence of that. He was aware of his entitlements and complained about his pay and the failure of
the appellant to pay him in accordance with the award provisions (see pages 17, 18, 19, 20, 21, 25, 34 and 35 (TFI)). In short,
there was no conduct by Mr Peters which would give rise to the estoppel alleged by the appellant, within the principles laid
down in WA Builders Labourers, Painters and Plasterers Union v RB Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools (op cit).

67 Further, I am not, in any event, persuaded that estoppel can operate to determine the nature of the contract. It is trite to observe
that the contract is not necessarily determined by a label given to it by the parties. There is no merit at all in that ground.

68 A court is required to look at the substance of the transaction to determine whether it is a contract of service or for services.
That is what the learned Industrial Magistrate was required to do in this case. A court is not bound by the label applied by the
parties or a party to an agreement. In this case, His Worship correctly considered the nature of the contract on the evidence and
found that it was an employment contract. That finding was not appealed against. It might therefore be said that an appeal
alleging a failure to find estoppel against the respondent is not a competent ground of appeal, for that reason. As to these
matters see, for example, Australian Mutual Provident Society v Allan and Another [1978] 52 ALJR 407 at 409 (PC) and see
Macken, McCarry and Sappideen, �The Law of Employment�, 4th Edition at pages 18-19, and the cases cited therein.

Ground 8
69 I now turn to ground 8. By that ground it is alleged that the Industrial Magistrate erred in finding that a breach of a Federal or

State award may be pleaded in the alternative. It was not at all relevant to the decision in this matter because the respondent,
through his Counsel, advised that his client abandoned the claim pursuant to any Federal award. The ground relates to no part
of the decision in the matter and has no merit therefore.

Ground 9
70 As to ground 9, by this ground the appellant complains that the Industrial Magistrate erred in law in finding that the appellant

was in breach of the award in relation to the payment of allowances as these allowances are included in the hourly rate. It is
quite clear that details of the particulars of all allowances claimed were set out in the re-amended particulars of claim.

71 In any event, the various allowances alleged not to have been paid are provided for in the award (clauses 8(3) � (16); 9(a) � (b)
and 10). They very obviously do not form part of the hourly rate of pay as set out at clause 8(2) of the award, not the least
because they are �allowances�, and for the reasons which I have expressed above.

Ground 10
72 By this ground, it was alleged that the Industrial Magistrate erred by finding 204 breaches instead of one. The Industrial

Magistrate Courts� Regulations 2000 were not in force at the time this complaint was made. As I have observed above, the
Industrial Magistrate Courts� Regulations 1980 came into force before the complaint was made and applied to these
proceedings.

73 If that view be wrong, regulation 3 of these Regulations provides for the making of a complaint in accordance with the Justices
Act 1902. S.43(2) of that Act provides as follows:-

�(2) in other cases, if the matters of complaint are substantially of the same act or omission on the part of the
defendant,

such matters may be joined in the same complaint.�
74 It is trite to observe that several breaches can be alleged seriatim in a complaint or as I observe hereinafter in a local court

summons.
75 In any event by order 5 rule 19 of the Local Court Rules 1961 which applied to these proceedings, particulars of claim can

contain allegations of more than one �cause of action� or, for the purposes of s.83 of the Act, more than one alleged breach or
failure to comply with the terms of an award, order, etc. Accordingly, all of the alleged breaches were validly able to be
alleged in one complaint and more correctly in one summons, but, in any event, in one document originating proceedings. I do
not see that the use of a complaint is at all fatal to the proceedings and it was not so alleged in the grounds of appeal.

76 Mr McCorry�s submission that there could only be one breach of the award in respect of each refusal to make payment of any
entitlement under the award, whether allowance, pay, overtime, etc, has no merit. A breach does not occur when there is a
demand to pay an amount due under an award, nor does the question of whether a breach has occurred depend on the amount
which is to be paid at the end of each pay period. It is simply the fact that every time a failure to comply with a provision of the
award or a breach of a provision of the award occurs or is committed, by a failure to pay or otherwise, then that constitutes a
separate breach. There is no requirement for any demand to be made as there is in contractual matters. A failure to pay a
prescribed allowance is a breach, for example, a failure to pay overtime is a breach, for example, a failure to pay holiday pay is
a breach, and they are all manifestly separate breaches. That is, of course, where the award so prescribes and the employee is
entitled under the award to the amount which he claims was not paid to him or her.

77 There needs to be no demand as I have observed. The proceedings under s.83(3) of the Act are enforcement proceedings
where, inter alia, penalties may be imposed. They are not proceedings for the recovery of a debt, although concomitant orders
to pay amounts not paid or underpaid may, of course, be made.

78 It is manifestly clear that on each occasion a party fails to comply with a provision of an award or contravenes it by his/her/its
act a separate breach is committed. In the face of that simple proposition, the ground is not made out and there is no merit in
that ground.

Ground 11
79 By Ground 11, it is alleged that the Industrial Magistrate erred in the exercise of his discretion by imposing penalties of

$50.00 for each of the 84 breaches without distinction as to the seriousness of each breach, and without giving sufficient
weight to the aggregate and totality principles.
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80 The Industrial Magistrate, expressly in his supplementary reasons, took into account that it was important to impose a penalty
which took into account the seriousness of the breaches and to ensure that the penalty has both a personal and general deterrent
aspect to it.

81 His Worship expressly had regard for the totality of the amount of the underpayment and that the defendant operated in
ignorance of the provisions of the award rather than in wilful disobedience. He also took into account that there was not
evidence of any prior breach of the award.

82 He also expressly took into account the totality principle and the need for the penalty not to be �crushing� upon the defendant.
83 Further, as Ms Henderson submitted, $1,000.00 is the maximum penalty provided by the statute for any individual breach and

the penalty of $50.00 applied is very much at the lower end of the scale. The penalties represented a fair and sound exercise of
discretion for those reasons. There was no miscarriage of the exercise of discretion at first instance, according to the principles
laid down in House v The King [1936] 55 CLR 499, established by the appellant as it was required to do were it to succeed.
That ground is not made out.

Ground 12
84 By this ground, it is alleged that the Industrial Magistrate imposed a penalty, namely a caution in relation to 120 breaches of

the award with respect to allowances which were not in fact breaches. I do not understand that argument.
85 It is perfectly clear that allowances are prescribed by the award by clauses 8(3) � 8(16) and 9, 10 and 12. As I have observed

above, they are clearly prescribed to be paid in addition and separate from the hourly rate of wages apart from allowances, and
each failure to pay an allowance to which the respondent was entitled represented a breach for the reasons which I have
expressed above.

Ground 13
86 By this ground, it is complained that the Industrial Magistrate erred in ordering payment of the total amount of the penalty,

namely $4,200.00 to the respondent. His Worship (see page 88 (AB)) gave reasons why he ordered the amount of the penalties
to be paid to the respondent.

87 He said that the purpose of s.83 of the Act was to enable self policing by parties to beneficiaries of awards and rewarding those
who assisted in achieving the integrity of the system. Further, Mr Peters undertook the individual responsibility of enforcing
the award on his account The Industrial Magistrate�s view, together with the added matter to which I have just referred,
represent reasons entirely consistent with the intent and terms of the section, for the order to be made by the Industrial
Magistrate as he made it.

88 Nothing has been advanced to suggest that there was any miscarriage in the exercise of the discretion according to the
principles laid down in House v The King (op cit).

CHIEF COMMISSIONER W S COLEMAN
89 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER S WOOD
90 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT�
91 None of the grounds of appeal are made out. I would, for those reasons, dismiss the appeal.

Order accordingly
_________
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Decision Appeal dismissed and orders
Representation
Appellant Mr G McCorry, as agent
Respondent Ms Y Henderson (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 13th day of March 2002, and having heard Mr G McCorry, as
agent, on behalf of the appellant, and Ms Y Henderson (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision in the matter, and the parties having deemed to waive the rights conferred on them by s.35 of the
Industrial Relations Act 1979, (as amended), and reasons for decision having been delivered on the 29th day of April 2002, it is
this day, the 29th day of April 2002, ordered as follows:-

1. THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of the
amended notice of appeal filed herein on the 11th day of March 2002.

2. THAT the application for an extension of time within which to lodge and serve appeal books is hereby granted.
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3. THAT appeal No. FBA 53 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P .J. SHARKEY,
[L.S.] President.

____________________
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Appellant Mr J Rosales-Castaneda (of Counsel), by leave
Respondent Mr J Britts (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed organisation of employees (hereinafter called �the ALHMWU�) against the decision of

the Industrial Magistrate on 12 December 2001 in matter number M175 of 2001 on the grounds set out in the Schedule to the
notice of appeal (see page 2 of the appeal book (hereinafter referred to as �AB�)), which read as follows:-

GROUNDS OF APPEAL
�1. The Magistrate erred in law in holding that if a Magistrate cannot make any orders to enforce an order by

the Commission, then there are no grounds for a claim for a breach of the Commission�s order.
 2. The Learned Magistrate erred in law in making a finding that the claim was frivolous or vexatious.
 3. The learned Magistrate erred in law in finding that the original application did not have merit because�

a. there was no order or finding he could make; and
b. it would not be appropriate to impose a penalty in view of the proceedings that had taken place prior

to this application.
 4. The Learned Magistrate erred in law in finding that the Union was not entitled to pursue matter M175 of

2001 for the benefit of the union and other delegates.
 5. The Learned Magistrate erred in law in finding that the Union was barred from pursuing the claim against

the respondent, because a Union delegate had entered into a deed of settlement with the respondent
(excluding the Union from any negotiations).

 6. Because of all of the above grounds, the Learned Magistrate erred in law in making an order for costs
against the appellant Union.�

2 The decision appealed against was a decision of the Industrial Magistrate (see page 10 (AB)) whereby he dismissed the
appellant organisation�s claim and ordered it to pay the respondent�s costs fixed at $800.00.

BACKGROUND
3 The appellant organisation, the ALHMWU, by claim M175 of 2001, alleged that the respondent employer, Burswood Resort

(Management) Limited (hereinafter called �Burswood�) failed to comply with an order made by Commissioner Wood dated
14 February 2001. The ALHMWU made application to enforce the order. It also sought a declaration that the respondent had
breached the Commissioner�s order by terminating the employment of an employee, Mr Derek Mitchell, and sought an order
that a penalty of not more than $1,000.00 be imposed.

4 The short point, at first instance, as agreed by the parties, was whether the proceedings were incompetent in that the
respondent had been released from liability and there was a bar to the proceedings brought about by a deed of release executed
by Mr Derek Mitchell and by the respondent. On the pleadings it was quite clear and admitted that the following was the case
in fact:-
(a) That the complainant ALHMWU took a matter to the Commission, constituted by a single Commissioner, whereby the

appellant organisation alleged that the respondent, who it also alleged was the manager of Burswood International
Resort Casino, had advised the employee that his services would be terminated on 10 January 2001 unless he could find
a suitable alternative position, either internally or otherwise, before 10 January 2001. The matter came before the
Commissioner pursuant to s.44 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the
Act�)).
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(b) That the matter was not settled by conciliation within the Commission and was referred by the Commission, in matter
number CR 350 of 2000, for final hearing and determination.

(c) That the Commissioner, having heard the parties, made the following orders on 14 February 2001, namely that:-
(i) The respondent allocate forthwith duties to Mr Mitchell in the Environmental Services Area compatible with

his duties and skills.
(ii) The respondent engage in a full exploration, in consultation with Mr Mitchell, of options for his employment

with the respondent including any appropriate training relevant to available positions with the respondent, that
are compatible with his capabilities and skills.

(iii) That in light of point 2 of the order, the respondent not terminate the employment of Mr Mitchell as an
Environmental Services Attendant prior to three calendar months from the date of the order, for reasons to do
with his inability, for medical reasons, to perform duties as an Environmental Services Attendant.

5 It was admitted that the respondent terminated Mr Mitchell�s employment on 23 March 2001, but it was denied by the
respondent that this was in contravention of the Commission�s orders.

6 It was also common ground that Mr Mitchell and the respondent executed a document, duly stamped, and entitled a �Deed of
Release and Settlement� on 10 May 2001 (see pages 53-58 (AB)). By the deed it was acknowledged, inter alia, that
Mr Mitchell, an employee of the respondent, was advised in December 2000 that his current position was no longer available,
acknowledged that the Commission ordered that it not terminate Mr Mitchell�s employment, and recites the existence and
content of the complaint herein.

7 It also recites the existence of the order of the Commission made on 30 April 2001, and referred to above, requiring that
Mr Mitchell be reinstated.

8 The agreement also recites that Mr Mitchell has been made redundant and that he has been paid an amount, (blacked out in the
copy deed) called �an ex gratia redundancy payment�.

9 Clauses 1(c), (d) and (e) purport to be releases from claims and bars to actions �in or in connection with Mr Mitchell�s
employment without termination of employment from the respondent�. The deed also contains a provision whereby
Mr Mitchell undertakes not to seek any reinstatement, re-employment, or further employment with the respondent in the
future.

10 Mr Mitchell agrees, too, to have the claims, including the claim the subject of this appeal �withdrawn, dismissed or otherwise
proceeded with�; and the payment of compensation referred to above is expressed to be conditional upon that occurring.

11 What occurred, of course, was that there was a termination of Mr Mitchell�s employment during the currency of the order and
read in the terms of the incontravention of it. What is of course important is that the appellant whilst it was a party to the
proceedings in the Commission was not a party to the deed of release and settlement. Significantly, too, Mr Mitchell was not a
party to the proceedings in the Commission but is a party, of course, to the deed of settlement.

FINDINGS AT FIRST INSTANCE
12 The Industrial Magistrate found (see page 31 (AB)) that there was nothing in the order which can be enforced and therefore

there was no merit in the application or that the application had any chance of being enforced under s.83 of the Act. He did say
also that there was some merit in Mr Hooker�s argument and that:-

�An employee must be able to make decisions in relation to these matters and unless you can show that the deed of
settlement was reached under some duress or that the employee was not capable for some reason of making this
agreement, then the � the terms of the deed are that this put an end to the relationship between the -- the employee
and the employer respondent. And I think that the union will have to look at some other way of trying to do what it
wants to do in relation to punishment of the employer in all of these -- in this case, particularly when, as you�ve
said, it�s so that in the future the delegates aren�t treated in a certain way. Each case must be dealt with on its -- in
this court anyway, on its -- each case has to be dealt with on the merits of the individual case and I can�t entertain
any, I believe, applications which would have a general effect.�

ISSUES AND CONCLUSIONS
13 Mr Brits, who appeared for the respondent, argued ground 5 only and made no submissions in relation to any of the other

grounds of appeal.
14 What is, of course, clear and significant is that Mr Mitchell was not a party to the proceedings in the Commission and he was

not a party to the proceedings in the Industrial Magistrate�s Court. The parties to the proceedings in the Industrial Magistrate�s
Court were the parties to the proceedings to this appeal, and the parties to the proceedings in this Commission.

15 The appellant organisation was a party to the proceedings in the Commission as was the respondent. The appellant was not a
party to the deed of release but Mr Mitchell and the respondent are and were.

16 The appellant has not at any time purported to release the respondent from the application to enforce the order made at first
instance, nor is it contended that it has ever done so.

17 Fundamental to the grounds of appeal was this complaint, the nature of it, and the ordinary natural meaning of the words of
s.83 of the Act. The learned Industrial Magistrate dealt with the matter without considering the nature of the application before
him as it exists pursuant to s.83.

18 S.83 quite clearly and unequivocally prescribes that where a person (which includes, of course, a non-natural person within the
definition of person in the Interpretation Act 1984 (as amended)), s.5, contravenes or fails to comply with an order of the
Commission, inter alia, (with certain exceptions which do not apply in this case) then certain officers such as the Registrar or
other persons, and, in this case, �an organisation� as defined in s.7 of the Act, which the appellant is, may apply in the
prescribed manner to an Industrial Magistrate�s Court �for the enforcement of the order�. The word �enforcement� is not
defined. What it means depends on the meaning of the section read as a whole. In this case, the application at first instance was
made by a person entitled to make it, namely an organisation as defined, in the manner prescribed to an Industrial Magistrate�s
Court.

19 The complaint was that the respondent had failed to comply with or had committed a breach of an order of the Commission
made under s.44 of the Act and to which both the appellant and respondent were parties ((ie) the order referred to above).

20 If one refers to the deed of settlement to which I have referred above it will also be quite clear that there was prima facia
evidence of the breach or failure to comply alleged actually contained in the deed of settlement in that there was admitted the
termination of Mr Mitchell�s employment contrary to the Commissions order.
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21 If one looks at s.83(2) and (3) and to some extent (4), (5) and (6) of the Act it is quite clear what enforcement proceedings
under s.83 are, what powers and jurisdiction can be exercised by the Industrial Magistrate�s Court and what remedies are
available to an applicant pursuant to s.83 for enforcement of an award, order or other instruments.

22 On the hearing of an application under s.83(1) the Industrial Magistrate is enabled to do certain things, in the event and only in
the event that the contravention of or failure to comply with an order (in this case) is proven (see s.83(2)). (If it is not proven
then there is power to dismiss a complaint or application).

23 In this case, the application was dismissed by the Industrial Magistrate before the applicant could properly proceed with its
case and notwithstanding prima facia evidence of a breach of or non-compliance with an order, which application the
applicant, as an organisation, a party to the order made at first instance, was clearly competent to bring. Once the application
was made alleging the contravention or failure to comply, (which, of course, had occurred), then the Industrial Magistrate�s
duty was to determine whether the contravention or failure to comply, in this case, was proved after hearing the appropriate
evidence. If what was alleged by the complaint, which was a clear allegation of a contravention of or non-compliance with an
order of the Commission, and within the jurisdiction of the Industrial Magistrate, then he was required to determine whether
any contravention or non-compliance was proven and whether he would issue a caution or impose a penalty with or without
costs (see s.83(2)), and whether the complaint should be dismissed.

24 Since this was not an application to enforce an award the question of any order for the payment of monies underpaid pursuant
to an award obligation was not, of course, relevant.

25 However, as I have described it that is what enforcement proceedings under s.83 are. There is no power or jurisdiction to make
orders to compel or prohibit an action by a party in the manner of injunctive relief. The jurisdiction and the power is simply as
I have stated it above.

26 The Industrial Magistrate erred entirely in not in adverting to the clear terms of s.83 to determine his jurisdiction and power
and in misapprehending therefore the nature of enforcement proceedings as prescribed by that section.

27 I would add further that there was and could be no application for reinstatement under s.83, and the fact that there was a deed
of settlement entered into and a termination of employment of Mr Mitchell, accompanied by the payment of �compensation�
to him, was totally irrelevant to whether there was a breach of or non-compliance with an order of the Commission made
under s.44. The applicant organisation as an organisation competently made the application to enforce an order to which it and
the respondent were parties. It was alleged that the respondent had contravened the order or had failed to comply with it and
there was prima facia evidence that this occurred. The finding that the claim was frivolous and vexatious within the meaning
of the principle expressed in TWU v Tip Top Bakeries 75 WAIG 9 (IAC) was for those reasons entirely erroneous. There was
prima facia merit in the claim. The finding that the original application had no merit because there was no order which could
be made was both premature and erroneous also for those reasons. The Industrial Magistrate simply did not set out to exercise
his jurisdiction and powers.

28 The question of whether a penalty could be appropriately imposed was also irrelevant. That is not a question which should
exercise the Magistrate until such time as any application for enforcement has been proven. If it has not been proven, of
course, it is required to be dismissed. Accordingly, also, there was no valid basis for any order for costs.

29 For all of those reasons, the Industrial Magistrate erred in terms of grounds 1, 2 and 3 of the grounds of appeal.
30 As to ground 4, the only requirement to be complied with before the appellant was enabled to make and pursue this application

was that the order existed, that it was alleged to have been breached, and that the appellant is and was an organisation as
defined and competent to make the application. All of those ingredients existed. The Learned Industrial Magistrate clearly
erred in finding otherwise.

31 I would add that it has also been somewhat difficult to accurately discern the reasons for His Worship�s decision.
32 I now turn to ground 5, which was the only ground argued by both sides on appeal. It is quite clear that the deed purports to act

as a bar to any actions, claims and the like made by Mr Mitchell or to be made by Mr Mitchell. The question is whether the
Industrial Magistrate erred in law in finding that the appellant organisation was barred from pursuing this claim against this
respondent by virtue of the fact that Mr Mitchell, a member of the organisation, had executed a deed to which it was not a
party. It was, of course, held by the Industrial Magistrate that as a union delegate Mr Mitchell had entered into a deed of
settlement with the respondent excluding the union from any negotiations. The ground of appeal complained that that was an
erroneous finding. The claim which is said to have been �barred� by the deed was one whereby an organisation of employees,
the ALHMWU, took enforcement action in respect of an order made in proceedings at first instance relating to Mr Mitchell
but brought by the ALHMWU under s.44 of the Act.

33 The order was made in proceedings, as I have said, in which the appellant and respondent were the parties and not
Mr Mitchell. In my opinion, the deed of release in its terms does not at all purport to be executed by a delegate of the appellant
organisation in that capacity. On a fair reading of the clear words it purports only to be executed by Mr Mitchell on his own
behalf and for his own purposes. It was not therefore open to find that it could in any way bind the appellant organisation
because Mr Mitchell executed it. There is no indication of any express authority from the appellant organisation to
Mr Mitchell to execute the document, nor was it submitted that its execution was authorised by the ALHMWU rules. There
was no basis upon which to correctly find that the ALHMWU was involved in the deed of settlement indirectly. Clearly it was
not. The respondent�s counsel submitted that there was privity of contract which bound the ALHMWU to Mr Mitchell�s�
actions. In my opinion, the doctrine of privity of contract simply does not apply and the principle expressed in Trident General
Insurance Co Ltd v McNiece Bros Pty Ltd [1987-1988] 165 CLR 107 (HC) has no application. There was, for example, in this
case no question of one party purporting to indemnify another as there was in Trident General Insurance Co Ltd v McNiece
Bros Pty Ltd (HC) (op cit). In my opinion, there could be no privity of contract, and further the decision in AFMEPKIU v
Direct Engineering Services (1999) 79 WAIG 1768 is not in point. Firstly, no question of estoppel arose in these proceedings
as it did in that case. Secondly, this was not a personal or private matter but one in which the public have an interest ((ie) the
interest conferred on certain persons to enforce orders of the Commission). No release could therefore by validly given by
Mr Mitchell which could purport to bind the organisation of which he was a member.

34 In any event, the matter was not one of contract but the clear matter of the enforcement of an order made by the Commission
in proceedings in which Mr Mitchell was not a party. The order was made as a result of an application pursuant to s.44 of the
Act to the Commission to conciliate in and arbitrate upon, using its� statutory powers, an industrial dispute which was in turn
an industrial matter as defined in s.7 of the Act. It will be exceedingly strange if a provision such as s.83 of the Act did not
exist to enable interested parties to enforce orders of the Commission in the manner prescribed.

35 In any event, the question of privity of contract could not arise because s.114 of the Act would operate to prevent it. S.114(1)
reads as follows:-

�Subject to this Act, a person shall not be freed or discharged from any liability or penalty or from the obligation of
any award, industrial agreement or order of the Commission by reason of any contract made or entered into by him
or on his behalf, and every contract, in so far as it purports to annul or vary such award, industrial agreement or
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order of the Commission, shall, to that extent, be null and void without prejudice to the other provisions of the
contract which shall be deemed to be severable from any provisions hereby annulled.�

36 The effect of the section is therefore in this case to prohibit the freeing or discharge of the respondent from the obligation of
the order of the Commission by reason of the deed of settlement and discharge (a contract between Mr Mitchell and the
respondent). That is, of course, if Mr Mitchell had the ability to discharge the respondent from its obligation pursuant to the
order of the Commission which for the reasons I have already stated he did not. In any event, the contract by way of deed of
settlement and discharge insofar as it purports to annul or vary the order of the Commission, which it set out to do, is, to that
extent, null and void, and of no effect. It can and could be no bar to this application being made at first instance and the
Industrial Magistrate erred insofar as he held otherwise.

37 For all of those reasons, the appeal is made out, and for all of those reasons I would uphold it. I would quash all of the orders
made at first instance. I would then remit the matter back pursuant to s.84 of the Act, to another Industrial Magistrate, to be
heard and determined according to law.

CHIEF COMMISSIONER W S COLEMAN�
38 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
SENIOR COMMISSIONER A R BEECH
39 I agree with the Order proposed by the Honour President and with his Reasons. I desire to add the following.
40 It is essential to appreciate that a registered union is a principal in its own right and not merely an agent of its members. This

was observed by Jackson SPJ in R v. Conciliation Commissioner and Another [1963] WAR 210 at 215. His Honour was there
referring to the effect of s.13 of the Industrial Arbitration Act 1912. However, that section is for these purposes of no different
effect than s.60(1) of the present Act. In that matter, the unauthorised stoppage of work by two or more employees who were
members of a union could not be held to constitute a breach of the award by the union (and see also re: Australian Insurance
Employees� Union: ex parte Workers Compensation Board of Queensland (1981) 56 ALJR 51; ADSTE v. Hamersley Iron Pty
Ltd (1983) 63 WAIG 1918 at 1920). Thus, the action taken by Mr Mitchell cannot be said to be the action of the union (and
see: Young v. Public Service Board [1982] 2 NSWLR 456 where it was held that members of an individual union have no
legal privity of interest with the union so as to estop them in relation to proceedings in the New South Wales Industrial
Commission). Accordingly, the agreement entered into between Mr Mitchell and his former employer cannot in any sense be
pleaded as a bar to the union in this matter seeking the enforcement of the Order to which it is a party.

THE PRESIDENT�
41 For all of those reasons, the appeal is upheld. The orders made at first instance will be quashed and the matter remitted back

pursuant to s.84 of the Act, to another Industrial Magistrate, to be heard and determined according to law.
Order accordingly

_________
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Decision Appeal upheld, orders at first instance quashed, and matter remitted back to Industrial
Magistrate

Appearances
Appellant Mr J Rosales-Castaneda (of Counsel), by leave
Respondent Mr J Britts (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 15th day of March 2002, and having heard Mr J Rosales-
Castaneda (of Counsel), by leave, on behalf of the appellant, and Mr J Britts, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 26th day of
April 2002, it is this day, the 26th day of April 2002, ordered as follows;-

(1) THAT appeal No. FBA 1 of 2002 be and is hereby upheld.
(2) THAT the orders made at first instance on the 12th day of December 2001 in matter No. M175 of 2001, be and are

hereby quashed, and matter No. M175of 2001 be and is hereby remitted to another Industrial Magistrate to be heard
and determined according to law.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Decision Hearing adjourned and other orders
_________________________________________________________________________________________________________

Order
The applicants herein having made an application to adjourn the hearing date of the 1st day of May 2002 and an application that the
requirements of orders (2) and (3) of the order of the Full Bench delivered on the 4th day of April 2002 be extended to the 26th day
of June 2002, and these applications having been filed in the Commission on the 26th day of April 2002, and the applicants herein
having consented to waive the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the
29th day of April 2002, ordered and declared as follows:-

(1) THAT this matter be adjourned to a date to be fixed.
(2) THAT the applicants do file in triplicate on or before the 26th day of June 2002 a statutory declaration of matters

required to be proved by the applicants.
(3) THAT written submissions be filed on or before the 26th day of June 2002.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Ceremonial Addresses—
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a
report of a judicial proceeding.

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
FULL BENCH CENTENARY SITTING

TRANSCRIPT OF PROCEEDINGS
AT PERTH ON THE 2ND DAY OF APRIL 2002

BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
SENIOR COMMISSIONER A.R. BEECH
COMMISSIONER J.F. GREGOR
COMMISSIONER P.E. SCOTT
COMMISSIONER S.J. KENNER
COMMISSIONER J.H. SMITH
COMMISSIONER S. WOOD
COMMISSIONER J. HARRISON
THE HONOURABLE MINISTER MR J. KOBELKE
MR B. WILLIAMS represented the CCIWA.
MR J. FLOOD represented the AMMA.
MR I. VINER, QC represented the West Australian Bar Association.
MS C. THOMPSON represented the West Australian Law Society.

Centenary
PRESIDENT:  The Full Bench of the Western Australian Industrial Relations Commission sits today in a special sitting to celebrate
the 100th anniversary of the first sitting of the Arbitration Court of Western Australia, the predecessor to this Commission.  That
occurred on the 2nd of April 1902 pursuant to the Industrial Conciliation and Arbitration Act of 1902.
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I note by way of parentheses that this is the first sitting of the Full Bench at which former Commissioner Tony Beech has sat in his
new office of Senior Commissioner and I mark that occasion.
On our behalf I wish to welcome a number of people.  I wish in particular to recognise the presence of, welcome, and thank for
their attendance at the bar table, the Minister for Employment and Consumer Protection, the Honourable John Kobelke;  the
President of the Law Society of Western Australia, Ms Clare Thompson;  the President of the Bar Association of Western Australia,
Mr Ian Viner QC;  in anticipation, Ms Stephanie Mayman on behalf of Unions WA;  Mr John Flood on behalf of Australian Mines
and Metals and Mr Bruce Williams on behalf of the Chamber of Commerce and Industry of Western Australia.
I also recognise in the court and welcome the Honourable Justice Robert Anderson, President of the Industrial Appeal Court;  the
Honourable Justice Kevin Parker of the Industrial Appeal Court;  the Honourable Geoffrey Kennedy QC, a former President of the
Industrial Appeal Court and Sir John Lavan, a former member of the Industrial Appeal Court.  I also welcome the Honourable
Justice Robert Nicholson, a judge of the Federal Court of Australia and a former member of the Industrial Appeal Court.  I note that
the Honourable Terry Franklyn, also a former member of the Industrial Appeal Court apologises for his inability to attend.
I also welcome, and you'll forgive me for saying with some special pleasure, a number of former members of this Commission;  a
former President, the Honourable Gresley Clarkson QC;  my immediate predecessor as President of this Commission, the
Honourable Daniel O'Day;  and other former members of this Commission including the former Chief Commissioners, Eric Kelly
and Bruce Collier;  the former Senior Commissioners, Gary Halliwell, Gavin Fielding and Don Cort and the former Commissioners
Rodney Gifford, Grant Johnson, John Negus and Owen Salmon.  Former Commissioner Sally Cawley apologises for her inability to
attend.
I welcome the Honourable Clive Brown MLA, Minister for State Development, Tourism and Small Business, and a former
secretary of the TLC.  I welcome his Worship, the Mayor of Fremantle, Mr Peter Tagliaferri, one of whose predecessors is part of
this story.
I also welcome several former Ministers for Industrial Relations or Labour, as the case may be, namely the Honourable Peter
Dowding, also a former Premier of this state;  the Honourable Yvonne Henderson;  the Honourable Raymond O'Connor, and the
Honourable Gavan Troy.
I welcome the Anglican Archbishop of Perth and Primate of Australia, Archbishop Peter Carnley;  Bishop Donald Sproxton
representing the Catholic Archbishop of Perth, the Most Reverend Barry Hickey;  and Ms Rosemary Miller representing the
Uniting Church in Australia which encompasses the Methodist, Presbyterian and Congregational Churches.  Clergy of their
churches were significant in the origins of industrial conciliation and arbitration in this state.
I welcome His Worship, the Chief Stipendiary Magistrate, Mr Stephen Heath and Their Worships, Mr Joe Cicchini and Mr Wayne
Tarr, the present industrial magistrates, and a former public service arbitrator and industrial magistrate, Mr Norman Malley.
I welcome former registrars, I welcome former directors, secretaries, and officers of Australian Mines and Metals, of the Chamber
of Commerce and Industry and its predecessors and of Unions WA and its predecessors, and I extend a particular welcome to Mrs
Molly Walsh and Mrs Pauline Seaward, the daughters of Sir Walter Dwyer who was the first full-time president of the Arbitration
Court, serving from 1926 to 1945. He was a giant in industrial conciliation and arbitration in this state.
I welcome officers of the Commission, and all here present on behalf of the Commission, and I thank you all for coming.
I now want to turn briefly to some history.  The first matter reported as having heard by the Court of Arbitration on 2nd April
1902 is reported in volume 1 of the Arbitration Reports at page 12 as Fremantle Tailoresses' Industrial Union of Workers WA v
Oliver.
The report is of the decision upon an application made by a union, the Fremantle Tailoresses' Industrial Union of Workers for the
enforcement of an industrial agreement dated 12th January 1901 entered into between the Fremantle Tailoresses' Industrial Union
of Workers and the Fremantle Tailors Industrial Union of Workers of the one part, and the Master Tailors and Foremen's
Association of WA of Fremantle of the other part.
The court held that a breach of the industrial agreement referred to in that application was established, and ordered that Mr George
Oliver, the person found to have committed the breach pay a penalty of 20 shillings, 5 guineas, the costs of the application to the
union, guineas I note being recently translated by a child of the decimal age as "guinness", and 4 pounds, 19 shillings and sixpence
witnesses expenses.
The then and first president of the Industrial Arbitration Court was the Chief Justice, Sir Edward Albert Stone.  A system of
compulsory conciliation and arbitration first came into being in this state as a result of failed strikes affecting the building industry
in the Fremantle port in the late 1890s.  The resultant dispute on the waterfront concerning a decision by shipowners, principally the
Adelaide Steamship Company Limited, to no longer recognise a "closed shop on the waterfront" and to contract individually with
the employees independent of their union, the Lumpers' Union, was settled by an ad hoc tribunal sitting at the Fremantle town hall
consisting of as Chair, the Anglican Bishop of Perth,  Bishop Riley, the Catholic Bishop, Bishop Matthew Gibney who had some
years before achieved immortality by giving the last rites to the dead members of the Kelly gang in the burning in at Glenrowan,
and the Reverend G.E. Rowe.
It delivered its decision on 4th April 1899 and the tribunal, I should observe, met by the convening initiative of the Mayor of
Fremantle, Mr J. McHenry-Clark, a predecessor, of course, to the present Mayor.
As a result of these events the Forrest government introduced legislation based on the arbitration system developed in New Zealand
in 1894 and accordingly the Act of 1902 came into operation on the 5th of December in that year.  There were sittings of Boards of
Conciliation under that Act, too. However, as the learned author of the preface to volume 1 of the Arbitration Reports observed:

"It was some little time before the provisions of the Act were availed of in this state."
And he goes on to observe:

"Very few matters were dealt with, either by the Court or boards under this Act, as it was found somewhat defective in
several details."

And in February 1902 it was repealed and replaced by the Act of 1902.  The full title of the Act was "An Act to amend the law
relating to the settlement of industrial disputes by conciliation and arbitration."  By the Act of 1902 was created the Court of
Arbitration, the first sitting of which we celebrate today and it was created for the whole of the state as a court of record.
The court consisted of three members appointed by the Governor.  One member was to be a judge of the Supreme Court who would
be the president.  The other two members were to be one appointed on the recommendation of industrial unions employers, and one
on the recommendation of industrial unions of workers.  The previously existing court, needless to say, ceased to exist.
The court was given the jurisdiction for the settlement and determination of any industrial dispute referred to it under the Act, and
there were also created for the resolution of industrial disputes throughout the state, boards of conciliation consisting of three, five,
or seven persons elected apart from the chairman, by unions of employers and workers in each industrial district of the state, in
order to deal with industrial disputes.
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The Arbitration Court continued until 1963 when the Commission was created in its stead, and a Commission it has been ever
since.  The first President of the court was the Chief Justice Sir Edward Albert Stone, as I have mentioned.  He returned to full-time
duties on the Supreme Court on 14th May 1902 and was replaced by a puisne judge on 20th June 1902.  That seems to have
remained the practice until 1926 when Sir Walter Dwyer, to whom I have already referred, was appointed as president.  He was
succeeded by Mr E.A. Dunphy, the Crown Solicitor, and later Mr Justice Dunphy of the Commonwealth Industrial Court and the
Supreme Courts of Norfolk Island and the Cocos and Keeling Islands.
There followed Sir Lawrence Jackson, as he later became until 1955, and after that Mr Justice Roy Neville from 1955 to 1963. A
number of puisne judges of the Supreme Court acted as President also from time to time.
In 1979 the office of President was reinstituted and has been occupied by the Honourable P.L. Sharp, the Honourable G.D.
Clarkson and the Honourable D.J. O'Day.  The Chief Commissioners since 1963 have been E.F. Schnaars, Esquire, B.M.
O'Sullivan, Esquire, E.R. Kelly, Esquire, B.J. Collier, Esquire, and currently W.S. Coleman, Esquire.
In his second reading speech in relation to the bill in the Legislative Assembly on 17th September 1901, the then Minister for
Labour, the Honourable W.H. James, later Sir Walter James, expressed the raison d'être of the Arbitration Court as follows, and I
quote:

"Now, the law which establishes the Supreme Court or any other court of justice does not establish those courts for the
purpose of guarding particular rights or limiting particular wrongs of individuals.  The court is established in the interests
of justice to secure that these private disputes shall not be settled by might, but that there should be some tribunal to
which reference can be made to settle disputes according to the law and legal method."

And I quote that, because the origin, history, purpose and nature of the predecessor to this Commission and indeed of this
Commission, are too often forgotten.
I draw your attention to some of the objects expressed in section 6 of the current Act and in particular, the following: to promote
goodwill in industry;  to encourage and provide means for conciliation with a view to amicable settlement thereby preventing and
settling industrial disputes, and to provide means for preventing and settling industrial disputes not resolved by amicable agreement.
Those objects, together with the structure, jurisdiction and powers of the Commission evidence the fact that although the mechanics
of the system might have changed in some respects, it is fundamentally the same system of conciliation and arbitration which is still
at the heart of the jurisdiction of the Commission as the successor to the court.
Those matters are details, I think, of the history and structure of the Commission which a number of you might wish to memorise so
that you can win industrial relations trivia competitions.
There are some general comments which I wish to make on my own account, and I hope that you will forgive me because it is not
often we, as members of the Commission, get the chance to talk.  We are usually listening, and that is as it should be.
The Commission is a court of record and exercises the judicial power of this state.  The Commission also exercises powers in
conciliation as well as arbitral and legislative powers.  The Commission carries out important functions of government in the
broader sense, these being the public purposes served by the Commission.  It is not, therefore, a provider of services, nor does it
have consumers or customers;  neither is the Commission merely a public funded disputes resolution centre.
Litigants - and I use the word broadly - in this Commission are and should be treated as citizens and not consumers.  As citizens
they exercise rights and remedies which the parliament of this state makes available to them in this Commission either individually
or through organisations, but under the law as citizens.  In all cases in the Commission, the community of citizens is a party because
the interests of the community are required to be taken into account by the express provisions of the Act itself.
Like other courts and tribunals, the Commission exists and carries out its functions because this state is subject to the rule of law
and not the law of the rulers.  It is important to celebrate the history of the Arbitration Court and of the Commission, because
history, and indeed, this history is immensely relevant to the present, and because institutions such as the Commission reduce
uncertainty by providing a structure to everyday life.
The legitimacy of the Commission depends in large measure on the delivery of justice understood as a system by which fair
outcomes are arrived at by fair processes.  That is not to suggest that considerations of efficiency are not important.  They are.
However, their application must be tempered by the acknowledgement that there are other values to be served, and I refer to those
values in this address.
The Commission has, for many years, provided efficient, expeditious, relatively informal and cheap access to its remedies for
thousands of people.  With access to increasingly effective technology and by adjusting its processes to public need as it has always
done, the Commission looks forward to the future with confidence.
The Commission cannot have legitimacy unless it is, and is seen to be, independent, something which the legislature prescribed by
creating the Arbitration Court a century ago.  If it is not, it will not be, and will not be seen to be, impartial.  If it is not independent
and impartial, and not patently seen to be independent and impartial, the Commission will not be true to its origins and its
prescribed purpose.
The Commission deals with matters concerning powerful litigants on a daily basis, including the government of the day and various
organisations as well as, of course, individual citizens.  It will not and cannot be seen to be independent or impartial unless, in
accordance with well known and internationally accepted standards, it has a number of characteristics and these include the
following:  that its members have security of tenure and conditions of appointment and the Commission as a whole body has full
control of its practices and proceedings, premises and staff and its own adequate budgets, and it is accountable for the exercise of its
jurisdiction only through the prescribed appeal process.
Might I take the liberty of suggesting that it is time to consider the necessity to enact the prescription and preservation of these and
other indispensable underpinnings of independence and impartiality for courts and tribunals including this Commission.
These should also be enshrined in the Constitution of this state, there being already substantial protective provisions in the
Constitution of Australia and in the New South Wales Constitution.  There would then be unequivocally prescribed by the law of
this state that the independence and impartiality of courts and tribunals is preserved and irreducible.  Enough from me.
We celebrate today 100 years of two institutions of this state.  The continuity which this Commission represents is at the heart of
the legal system of which the Commission is part.  It is yet another example of the great significance of longevity in governmental
and legal institutions in this state and in this country.  The acceptance of the legitimacy of those institutions based to a significant
extent on their longevity, is one of this nation's and this state's principal assets.
The Commission represents, too, a deeply imbedded form of institutionalised civic capital.  In particular, we, as members of this
Commission and our officers are the inheritors of those great achievements and custodians of that capital.  For all of those reasons
there is great reason for the celebration in and by this Commission and by the citizens of this state today of 100 years of industrial
conciliation and arbitration history.
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The Chief Commissioner.
COLEMAN CC:  Thank you, your Honour.  After climbing the 100 steps to the vantage point of the year 2002, the view of where
we've been is relatively clear.  There is a level playing field built behind a wall of tariff? protection.  Housed in the pavilion
dedicated to comparative wage justice, and renamed in the honour of structural efficiency, are exhibits commemorating the identity
of the uniquely Australian system of conciliation and arbitration.
On display is a replica of the 1907 sunshine harvester, a portrait of a worker, his wife and three children living in frugal comfort.
Also, there are instruments by which the basic wage, minimum margins for skill, quarterly costs of living adjustments, by which all
these were determined.  More recent models of the centralised wage fixing system and the living wage are also on display.  But a
closer look from our vantage point reveals that the bulldozers of deregulation, powered by globalisation, have demolished the tariff
protection wall and are rearranging the level playing field.
The proponents of enterprise bargaining and productivity outcomes now perform on the high wire above a safety net that may or
may not be strong enough to catch them.  The queues of union officials and employers' representatives that formed behind the gates
at the main entrance to have award matters dealt with are not as long as they used to be.  Instead, the crowd gathers at the side
entrance, the Kelly gate, erected in 1980, to have their individual claims for unfair dismissal and contractual entitlements dealt with.
But in response to the global economy, social policy and technology, change is underway.  Will the system of conciliation and
arbitration survive, and if so, what modifications may be imposed?  Here the view from the year 2002 becomes a little hazy, but
like Woody Allen said, "The future is difficult to predict because it usually happened yesterday."
Already we have the ongoing tension between the federal and state systems of industrial relations in which the spectre of the
corporations' power looms large.  There is the integration of the elements of a collective bargaining model into a system of
compulsory conciliation and arbitration.  The separate stream of individual contracts is well entrenched, and along with this, the
proportion of employees who are members of unions have fallen.  Also, the focus on industrial law has moved from industrial
awards to enterprise agreements.  These are but a few of the shifts that are taking place which will impact upon the future
arrangements for dealing with labour relations.
In a recent series of articles titled "Towards Opportunity and Prosperity" the Australian newspaper sets out an economic and social
policy programme to re-establish broad political and community support for making Australia a more vibrant and productive nation
in a globalised economy.
According to the editorial commentary, there is the unfinished business of competition policy:  freeing up the labour market;
finding a better balance between work and the family;  the aging population;  retirement savings;  health;  education;  the brain
drain;  immigration;  privatisation;  tax reform;  and protecting the environment.
In some significant respects, today's issues mirror matters which were the subject of community concerns when the system of
conciliation and arbitration was born in Western Australia at the turn of the 20th century.  Immigration;  economic survival in a
hostile world;  the egalitarian ethos of our community;  the right to organise;  and the right to contract, just to mention a few.
The issues we face as a community and as a nation present formidable challenges.  Directly or indirectly, they impinge upon
relationships within the workplace.  Improving the standards of living through increasing productivity; sharing the wealth; creating
more jobs than economic growth alone can provide;  creating the wealth to invest in schools, science, software and health; all these
at a time of declining birth rates which will mean fewer wage earners and tax payers supporting more retirees.
And while the system of conciliation and arbitration will undergo some dramatic changes in future, this uniquely Australian
approach which brought a new province of law and justice to relations between employees and employers in Western Australia in
1902 will continue to fulfil an important role in our state's future.
But it is not the uniqueness of the system alone that will ensure its enduring presence.  It has also been the integrity, independence
and dedication of those members of the courts and tribunals that have gone before us.  It has also been the passion and commitment
of those who have represented the interests of their members and organisations in this forum and the legislature whose foresight and
commitment have reflected and preserved the values of our society.
We are honoured so many of you could be here today to celebrate the centenary of arbitration in Western Australia.  Thank you.
PRESIDENT:  The Minister.
MR KOBELKE:  Your Honour, Mr President, Chief Commissioner, Commissioners.  I am honoured to appear before the Full
Bench today at such an esteemed gathering.  I appreciate the opportunity to speak at the significant milestone for the Western
Australian Industrial Relations Commission, 100 years today since the first sitting of the Arbitration Court of West Australia, the
predecessor to this Commission.
I have with me a copy of the first decision of the Court of Arbitration, 100 years ago today.  And as Mr President has already said,
it was regarding a breach of an industrial agreement by the Fremantle Tailoresses' Industrial Union of Workers of WA against the
employer, George Oliver.  The employer had failed to pay the full 5 shillings, and 7 pence, ha'penny for the making of a pair of
trousers.
The court found that the breach of the agreement had been established and ordered the employer to pay a penalty of 20 shillings.
There was 5 guineas for the cost of the union's application, and 4 pounds, 19 shillings and sixpence for the witnesses' expenses.
It is interesting to see that the original concepts of industrial agreements, the enforcement of agreements through a court of
arbitration, and the imposition of penalties against employers who breach these agreements has stood the test of time and are as
applicable today as it was 100 years ago.
The introduction of compulsory conciliation and arbitration in Western Australia had its origins in the strikes in the early days of
the colony and the need to find a better way of dealing with disputes.
We have come a long way since the days of the landmark Lumpers' dispute in 1899 which clearly was a watershed in industrial
relations in this state.  I am pleased to see representatives of the clergy here today, reflecting the involvement of a variety of bishops
in the conciliation process that led to the successful resolution of the Lumpers' dispute.
A strong institution of arbitration developed and evolved through the 1900s after the establishment of the first Industrial
Conciliation and Arbitration Act in 1900.  Industrial magistrates were introduced in 1925 and in 1963 the West Australian
Industrial Relations Commission was established to replace the court of arbitration.
Throughout the last 100 years there have been many amendments to the industrial legislation.  However, the amendments of 1993,
1995 and 1997 have been, in our view, the most contentious in the recent history of industrial relations, with the creation of an
alternative stream of employment regulation outside the scope of the Industrial Relations Commission.
The last government's experiment in individualism has impacted on the employment relationships so essential to our society's well-
being, and I believe, left deep divisions within our community.  The present government is committed to the repeal of this divisive
legislation in the interests of developing an efficient and balanced industrial relations system.
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It is fitting that this century year also marks the proposed development of the powers of this Commission, improving fairness to
employees with the planned repeal of the controversial workplace agreements and third wave legislation and other improvements
which are currently before the parliament with changes to the Industrial Relations Act.
The late Dr Norman Dufty of the University of Western Australia noted in his paper on the development of industrial relations in
Western Australia that, and I quote:

"Like any social sub-system, the industrial relations system of Western Australia has evolved in response to social
pressures.  These have operated fundamentally in two interacting dimensions, the industrial and the political, which have
reflected changes in the balance of power between labour and management.  The checks and balances inherent in the
social system have inhibited radical change or the complete domination of one side over the other."

As the last government introduced major changes favouring management over labour, this government now seeks to correct that
imbalance and bring fairness back to the system.  This government was elected with a clear mandate for industrial relations reform,
to establish a fair and effective industrial relations system that balances the rights and interests of all parties.
The Labour Relations Reform Bill 2002 will help to achieve this, and I'd like to just comment on a couple of the main provisions.  It
will set about by repealing workplace agreements and replacing them with employer-employee agreements which will come under
the jurisdiction of this Commission.
Repealing the controversial third wave legislation with its pre-strike ballots, restrictions on political expenditure, compulsory return
to work orders and restrictions on right of entry and inspection of time and wages records and also replacing the former
government's restrictions on union rights of entry with a more balanced system broadly consistent with the federal system.
The role and powers of the Commission will be strengthened with new objects of the Act.  These include to promote equal
remuneration for men and women for work of equal value;  to promote a collective approach to industrial relations and good faith
bargaining;  to balance the needs of enterprises and industry with fairness to employees;  to provide a system of fair wages and
conditions of employment for employees;  and ensure that all agreements registered provide fair terms and conditions of
employment.
The Commission, under these changes, will have new and improved powers to set the minimum wages for all employees in the
state including a minimum wage for apprentices and trainees;  overseeing the introduction and registration of the new employer-
employee agreements and the development of the no disadvantage test;  facilitate award making processes for employees without
the protection of an award;  oversee the process of good faith bargaining and modernise existing awards to ensure that they are
relevant for the current workplace and current conditions of employment.
The Commission will also be given stronger powers of enforcement, improved unfair dismissal provisions and greater discretion in
making principles and establishing guidelines.  There will also be improvements to minimum conditions of improvement.  The
Industrial Commission will be able to improve upon the prescribed minimum conditions of employment for employees by way of
general orders if the Commission considers it appropriate to do so.
These amendments to the Industrial Relations Act 1979 will build on the strong foundations of the industrial relations system that
were laid, stone by stone, by our predecessors over the past 100 years.  I look forward to a strong industrial relations system that
provides fairness to employees balanced with meeting the needs of enterprises and industries as we embark on this new century
together.
I thank you, Mr President.
PRESIDENT:  Thank you, Minister.  Ms Thompson?
MS THOMPSON:  May it please the Commission.  I appear on behalf of the Law Society to express our congratulations and warm
wishes on the occasion of the centenary of the WA Industrial Relations Commission first sitting.
In expressing the congratulations of the society there are many observations which may rightly be made regarding the extraordinary
contributions of this Commission, its predecessors and its many members to Western Australia.  I will briefly touch on but some of
those.
The Commission has, of course, had the prime responsibility for the resolution of industrial disputes in this state.  In that pursuit it
has worked side by side with the general law of the state in the broader legal framework within Western Australia for the past
century.
Indeed, our very surroundings today illustrate quite aptly the role of this institution within the broader Western Australian legal
framework.  This is not the first time the Commission has shared a building with other courts in this state and it is fitting and
appropriate that it should continue to do so.
Accommodation has always been an issue of interest to the Commission I note from reading past histories and newspaper articles.
In The West Australian on Saturday the 18th of January 1964 under the heading "Difficulties face new Commission" the writer
noted that lack of court accommodation was likely to impede a major benefit of the new Commission which was to come into place
in February that year, that is, being the speeding up of cases.
At that time, despite the fact that four Commissioners were appointed, only two courtrooms were available.  The obvious
difficulties were pointed out.
The Commission had dealt with that difficulty in the past by sitting in the Perth police court, a circumstance which, no doubt, would
have led to some trepidation and perhaps even potential confusion for parties who had occasion to appear at some hearings.
In a further article in The West Australian on the 31st of July 1964 the paper discussed the impact of the then courthouse on
proceedings, showing aptly how the court's accommodation can impact.

"The old stone and iron building is so small that a scowl becomes everybody's property and a smile on the face of an
employer might bring creases to the face of a unionist.  A whispered aside is almost a shout.  But during the hearing of the
state basic wage case there has been marvellous decorum under the old timber roof, even when Trades & Labour Council
advocate, Bob Hawke opened the union case and the tiny building was packed with unionists.  Chief Commissioner Fred
Schnaars had no need to raise his soft voice."

The building being referred to in that article was, of course, the building which now houses the Law Society's Francis Burt Law
Education Centre in the grounds of the Supreme Court of Western Australia, a building that holds a very special and unique part in
Western Australia's legal history, and it is fitting today that we recognise the contribution that that building made to this court.
A special feature of the Commission over the past century has been the way lawyers and other advocates have worked side by side.
The need to obtain the consent of the Commission to be represented by counsel first became a feature of the legislation in the
1902 amendments to the Industrial Conciliation and Arbitration Act.
These days, one observes great camaraderie between the legally trained and lay advocates.  Of course, there have been significant
numbers of industrial advocates and others who have worked in and around the Commission, undertaking part-time law degrees,
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often to join one of the major law firms working in the industrial relations field, and sometimes even representing interests quite
different from those they represented in their previous incarnations.  Indeed, the society has an ever busy and growing industrial
relations committee, and many, many members practising in the area.  Most, if not all, of the largest 50 law firms in Perth would
include this important field of practice in their area of practice and I note from a quick look at the WA Bar Association web page
this morning that there are several dozen barristers who note industrial relations as one of their areas of expertise.
The question of representation rights has always been something of a unique feature of this jurisdiction.  Looking through some of
the history of the Commission I noted that in the 1904 parliamentary debates, the member for Boulder moved an amendment to
debar members of parliament from appearing before the Commission's forerunner, the Arbitration Court and the Boards of
Conciliation.
Included amongst those appearing were the then Minister with responsibility for industrial relations, J.B. Holman who apparently
regularly appeared for various unions along with numerous of his parliamentary colleagues.  Employers, too, used parliamentarians
as advocates.  The debate apparently drew a great deal of heat but eventually the amendment was dropped.
It would be an interesting exercise, if not already done, to trace the history of sitting parliamentarians appearing as advocates in the
Commission.  Judging by present company, it appears there is some considerable synchronicity between the Commission and
parliamentary office.
The breadth of representation before the Commission is probably best illustrated by the representation at the bar table on the
occasion of the inauguration of the Commission in February 1964.  On that occasion the Law Society was represented by Mr, later
Justice Clarkson, who I note is here today.  H.A. Jones appeared for the Crown;  F.J. Darling for the Employers Federation;  J.
McKerrow for the Commissioner for Railways;  W.R. Sawyer for the Federated Clerks Union, and B. Collier for the Civil Service
Association.  Somewhat cryptically, The West Australian's newspaper report notes that no one spoke on behalf of the WA Trades &
Labour Council.
It is pleasing to again see broad representation here today.  Another obvious distinction which must be made between the
1964 celebrations and, of course, the 1902 celebrations, and today, is the now common appearance of women, both at the bar table
and on the Bench.  All this goes to show the unique, the special, and the important place that the Commission and its predecessors
have had on the ongoing affairs of this state.  Undoubtedly that contribution will continue.
Congratulations on your centenary.  Warm wishes on the future endeavours of the Commission.  We look forward to the continued
contribution of the Commission and of its members
to the working lives of so many Western Australians.
PRESIDENT:  Thank you, Ms Thompson.  Mr Viner?
MR VINER:  Mr President, Chief Commissioner and Commissioners. I am pleased to accept on behalf of the Western Australian
Bar Association the invitation to speak on this special sitting of the Commission.
Lawyers, whether as barristers or solicitors appearing before the Commission and its predecessors;  Judges sitting as Presidents of
the Arbitration Court or in more recent times, on the Industrial Appeal Court;  and today, as President of the Commission, have
played a central role in the history of conciliation and arbitration and industrial relations in Western Australia.
There is more than a touch of irony in recognising this fact when legislation over the last 100 years has striven to limit the right of
appearance of legal practitioners before every constituent body of the Court or the Commission, having jurisdiction under the Acts
enforced since 1902.  That obviously says something about the resilience of lawyers or the message, "You can't keep a good lawyer
down."
But really, it points to the fact that whilst it is desirable in industrial relations, no more than in so many other walks of life where the
rights of people are affected by the conduct of others that disputes are settled by agreement, whether by processes of conciliation or
mediation, rather than resort to legal argument, in the end it is the rule of law which binds society to the satisfactory and orderly
resolution of disputes affecting the rights of citizens.
It can be fairly observed that whilst lawyers are blamed for many ills within society, or made the scapegoat for problems beyond
their making or control, the humblest citizen or the most powerful organs of state or of commercial enterprise or collective
unionism will always turn to the lawyers to represent them and to argue their cause within the rule of law.
I think a detailed history of the Arbitration Court and its successors - the Commission - in its varying forms would show a kind of
law of natural selection between those industrial matters where no one wanted or needed a lawyer, and those where the nature of the
issues at stake meant that there was acceptance of legal representation on all sides.  I expect it will ever be thus, and I am sure the
Commission today and in the future will find legal practitioners to be more of a help than a hindrance.
I was fortunate to be introduced to industrial relations in 1958 by my principal, F.T.P. Burt, now Sir Francis Burt, whose Masters
thesis written in 1941, before he saw active service in the RAAF, formed the basis of annotations of the 1912 Industrial Arbitration
Act printed as part of the 1950 reprint of that Act.  That must be a rare occurrence where a reprint is an annotation on the basis of
someone's legal thesis.
For all practitioners, legal and non-legal, of industrial relations in those days, that annotation was the bible, guiding a generation of
union and employer advocates alike through the mysteries of industrial law.  It is also a compact history of the social and political
history of this state.  Industrial battles between master and servant;  the employer and the employed;  the bosses and the unions;  the
ideologues? and the rank and file;  parliaments;  governments and peak? bodies all find their way into industrial relations by
whatever name it is described and the shifting provisions of industrial legislation as each new government tampers with the
legislation of its predecessor.
In reflecting upon today's occasion I noted to myself how the 1912 Act remained substantially unamended in its basic provisions for
over half a century which must say something about the social stability of Western Australia over that long period compared to the
volatility of legislative change and industrial conduct in the workplace and before the Commission in more recent times.  The
comparison, I suspect, deserves to be the subject of an historical thesis in its own right.
My own career in industrial law and relations spans that period and I participated in that change before the Arbitration Court and its
successors, the Commission.  I first appeared before the Arbitration Court sitting in the old Supreme Court building, presided over
by Justice "Spud," as he was fondly called, Neville, with Burt, acting for the Collie Miners Union, engaged in a major strike at that
time which created new law by establishing that the Arbitration Court was, in certain circumstances, subject to the prerogative writs
issued by the Supreme Court notwithstanding what was said then and now in the Industrial Relations Act.
Again, before the Arbitration Court, representing the Amalgamated Engineering Union, in one of the first big construction strikes of
the 1960s when the then executive director of the Employers Federation, John Darling, was himself the subject of a lock-out.  He
was locked out of the court building by a mass of union members, forcing him to peer through a window to see what was going on
inside.  And Frank Cross, who is behind me, may remember that occasion.
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And then, acting on a number of other cases where those battles were heady stuff indeed.  And hearing your Honour's introduction
of Owen Salmon reminded me of a case which we fought together in Kalgoorlie when we urged upon the Commission at the time
that capacity to pay was relevant to the level of wages that should be awarded.  We lost at that time because it was almost an
heretical proposition but I rather expect that we would succeed today with the same proposition.
But so much has happened in those years in which I have been privileged to appear before the Court and the Commission.  The
times have indeed changed in the years between.  Economically;  socially;  demographically;  in education;  skill training;
workforce structure;  industry location;  in union representation and organisation;  and in employer-employee relationships.
The 1912 Industrial Arbitration Act is no longer the appropriate model for industrial relations today, but much of its language and
many of its provisions remain at the heart of Western Australia's industrial law, not least concerning the Commission itself, its
jurisdiction and powers and the essential feature that it must act with equity, good conscience and the substantial merits of the case.
Moreover, it may be fairly observed that industrial - or workplace, if that is the preferred description - relations lies at the very heart
of the workday lives of every Western Australian.  For that very reason passions and ideologies will continue to be roused around
it.  Industrial law will continue to be changed with the ebb and flow of debate and political fortunes.
But whilst that goes on, the Commission in one form or another, will continue as a unique Western Australian institution, serving
the people of Western Australia, standing the test of time, in this case 100 years, of Western Australian history;  a stature of service
only made possible by the standing and capacity to which one might add sagacity of presidents from Stone J to President Sharkey
and the many, many members who have sat on the Court and the Commission over those past 100 years.
Members of the Western Australian Bar Association express our thanks to present and past members who have served the Western
Australian community so well.  May it please the Commission.
PRESIDENT:  Thank you, Mr Viner.  Mr Flood.
MR FLOOD:  Thank you, your Honour.  Your Honour, it gives me great pleasure today to stand here and represent the West
Australian resource sector.  I'd also like to take the opportunity to thank the Commission for making that opportunity available
today, particularly on this special occasion.
The Western Australian resource sector has been a participant in the state industrial relations system since it was first created.  The
mining industry has not only been involved in the industrial relations system itself, but also played a role in the development of the
system.
The gold industry was active during the 1800s, and therefore was one of the founding industries, if I can say so.  The nickel,
mineral sands, iron ore, tin, lead, diamonds, and to a lesser extent, the oil and gas industries, have all utilised the West Australian
industrial relations system.  Of more recent times, with alternate forms of employment regulation available, the mining industry and
its representatives have had a lesser role with this Commission.
This Commission has assisted during the period of time since its creation all parties in the resource sector to work through their
issues when required, and the Commission has ably assisted the resource sector in the development of the state's abundant supply of
natural resources.  The resource sector has provided benefits to those directly involved, and also to all West Australians through
employment opportunities, royalties and taxes to the various governments.
In preparing for today, I took the opportunity to review several writings and the formal records of the history of the West Australian
industrial relations system.  In undertaking this review it was amazing to see that not only that changes have occurred since those
early days, but also to see that some things haven't changed in over 100 years.
Some of the changes I noted were as follows:  the legislation initially was not as extensive and therefore less complex.  The
decisions of the tribunal at the time were shorter.  The awards issued were equally shorter.  As a result, the volumes of the West
Australian Gazette, when issued, were far thinner than they have been in recent times.
The changes observed also go to the terms and conditions of employment.  It was a common feature of awards at the beginning of
the 1900s that an ordinary week's work was 48 hours per week with 2 weeks annual leave.  The many and varied changes in the
terms and conditions of employment that we have seen, probably match the changes I earlier highlighted and probably the changes
to the West Australian industrial relations system that are imminent.
I also mentioned that some things haven't changed.  I discovered this when reading the first judgment.  They were recalled remarks
in those days, of the West Australian Court of Arbitration in volume 1 of the West Australian Industrial Gazette.
This judgment related to the Kalgoorlie Miners Award.  The President of the Court on that occasion, when commenting upon
creating the definition of "fireman" within the award, amongst other observations observed:

"I may say, too, in passing, that as far as I can see a further difficulty would arise in relation to firemen when another
union which apparently is approaching the court comes along to make their claim."

Demarcation disputes are obviously not new.  Another member of the same court, Mr Good, had this to say about the claims by the
Australian Workers Union:

"This award of the miners' demands on mine owners of Western Australia will have far reaching effects and I greatly fear
disastrous results will follow in its wakes."

Comments that I think are echoed from many parties from time to time in industrial tribunals today.  The third member of the same
court made a statement which I'm not sure whether it fits into the "changed" or "unchanged" category.  Mr Somerville, in his
remarks, said about the classifications within the award:

"This is a very old problem which the court has had to deal with on many occasions, and unfortunately for the court, they
never get much assistance from the parties."

Perhaps individuals today can determine which category this matter falls into.
I said earlier that the mining industry played a role in the original formation of industrial relations legislation in Western Australia.
In reviewing some of the respected work by the late Dr Norm Dufty in the development of industrial relations in Western Australia,
I discovered some interesting information that may sound familiar to the current Minister for Labour Relations in his recent
dealings with the resources sector.
In 1900, in an endeavour to influence the government of the day regarding the proposed industrial relations legislation, the then
London Chamber of Mines - we had to bring the heavyweights in back in those days - petitioned the Premier regarding about lack
of prior consultation and made the following statement:

"If this bill becomes law without substantial modifications to protect the interests of the mine owner, it is feared that it
will be impossible to obtain English capital to protect or further develop the mining industry."

Sounds that have echoed through parliament for several months - - recent months, I should add.
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My understanding as a result of that petition to the Premier was that several significant amendments were made to the proposed
legislation and as a result of these amendments the mining industry moved forward.
In conclusion, to this Commission, its members and staff, have all served Western Australia well now for 100 years.  The
Australian Mines and Metals Association congratulates the Commission for a job well done and wishes its members and staff all
the best for the future, whatever that may hold.  If it please the Commission.
PRESIDENT:  Thank you, Mr Flood.  Mr Williams?
MR WILLIAMS:  Thank you.  Your Honour, Chief Commissioner, Commissioners, the Honourable Minister, distinguished guests,
ladies and gentlemen.  For 100 years this tribunal, as we have heard this morning in many and varied forms, has served the interests
of this state, the interests of the employees of this state and the interests of business and industry in this state.
Today, I think, is an opportunity for us to reflect on how far we in Western Australia as a community have come over that
100 years.
Approximately 100 years ago one Andrew Barton Paterson aka, also known as "Banjo" Paterson, was admitted as a solicitor.  That
was in 1886.  At the time he was not the well known poet we know him to be today, but at the time he was a regular contributor to
the then Bulletin magazine, which itself was born in 1880.
And so it was that a little earlier than 100 years ago today, in fact, in 1889 as part of his contributions to the Bulletin, he penned the
starting piece for one of those articles which was a pamphlet entitled "Australia for the Australians."  And in that he made a number
of observations, and one of these I'd like to quote this morning:

"The fact is that the only way to improve the welfare and prosperity of the country at large is to improve the individual
welfare and prosperity of the inhabitants.  To advance Australian we must advance the Australians and the question of
individual advancement is the question of the greatest national importance.  It may be said that we are already the most
prosperous country in the world;  that in no other place can a good living be got so easily and certainly as it can be here.
Even if we grant this, it does not prove that we are as prosperous as we might be, or as we have every right to expect to
be.  And when we come to look into the matter we find that we are a very long way from any such happy state.
It ought to be possible, in a new country like this, for every man with a willing pair of hands to be always employed and
at good wages."

Arguably, I think, most of us would accept that the same concerns expressed by "Banjo" Paterson a little over 100 years today are
ones we share today as we stand here in 2002.  In the verbiage of economic commentators who freely make these observations in
the press, unemployment remains stubbornly high.  However, I think if we look at a range of other changes, some of which, I think,
were mentioned by Mr Viner, we have in many ways come a long, long way.
Over those 100 years we have life expectancy increasing nearly 50 per cent for males and females.  Over the last 45 years alone we
have school retention rates for year 12 which have increased from 11 per cent of school aged children to 65 per cent.  Even in the
last 20 years, for instance, the percentage of the population holding bachelor degrees has gone from 15 per cent to - - sorry, from
5 per cent to 15 per cent.
We have seen many changes of significance in the world of work.  Over that time labour force participation rates for females over
the last 90 years, to be precise, have increased from 25 per cent to 54 per cent whereas over that 90 years for males the labour force
participation rate has decreased from 93 per cent to 72 per cent.
Over that time we have seen parliaments enact a whole raft of legislation, generally to benefit and protect employees.  They include
such legislation as the Minimum Conditions of Employment Act, the Long Service Leave Act, the Super Guarantee Surcharge Act,
plus Acts covering workers compensation and occupational health and safety.
As we've also heard, in the 1980 amendments to the current legislation, individual employees for the first time were given rights
that they continue to hold today to pursue claims of unfair dismissals and contractual benefits, and to pursue award breaches in this
tribunal and before magistrates courts on their own behalf rather than represented by individual unions.
Clearly, there have been significant changes in terms of globalisation which were also referred to by a number of the speakers.
Capital is mobile, as are workers.  New graduates of our universities are as likely to be employed in Perth as in Sydney, Singapore
or London.
So during the life of this tribunal, the depth and breadth of the changes we have experienced as a community have been, I think,
enormous.  Little in reality has remained the same other, I suspect, than the view expressed by "Banjo" Paterson over 100 years ago
is one many of us would share today.  Things could always be better for many of the members of our community.
Over the 100 years employers and their organisations have, on many occasions, challenged the role and even the very existence of
this tribunal.  Today though, is not a time for that policy debate or for an airing of our differences on those issues but rather it is a
time to reflect that rarely does the arbitrator's role or their actions please all parties and to that end it is often sadly a thankless task.
Today we, on behalf of the Chamber of Commerce and Industry's members and employers generally, wish to thank the tribunal;  to
thank its current and former members for all their efforts over the years in what will always be, simply, a difficult job.  Thank you.
PRESIDENT:  Thank you, Mr Williams.  That completes the proceedings and the Commission will adjourn.
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PRESIDENT—Matters dealt with—
2002 WAIRC 05328

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN

PROPERTY CONSULTANTS, APPLICANT
v.
BERNARD ROY WORTHINGTON, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO/S. PRES 7 OF 2002
CITATION NO. 2002 WAIRC 05328
_________________________________________________________________________________________________________

Decision Consent order
Appearances
Applicant Mr T Retallack (of Counsel), by leave
Respondent Ms H Ketley (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on hearing before me on the 17th day of April 2002, and having heard Mr T Retallack (of Counsel), by
leave, on behalf of the applicant and Ms H Ketley (of Counsel), by leave, on behalf of the respondent, and by consent, and the
parties having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the
17th day of April 2002, ordered as follows:-

1 That there be a stay of the operation of the decision by Senior Commissioner A. R. Beech made on the 10th of April
2002, in matter 1577 of 2002 pending the hearing and determination of appeal No.FBA 20 of 2002 or until further
order.

 (Sgd.) P. J. SHARKEY,
[L.S.] His Honour the President.

____________________

2002 WAIRC 05441
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPLICANTS
v.
MICHAEL KENNETH BRYANT, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 30 APRIL 2002
FILE NO/S. PRES 8 OF 2002
CITATION NO. 2002 WAIRC 05441
_________________________________________________________________________________________________________

Decision Application dismissed.
Appearances
Applicants Mr D Eley (of Counsel), by leave
Respondent Mr N Friedman (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application brought by the abovenamed applicant employers pursuant to s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as �the Act�). By the application it is sought that the Commission, constituted by
the President, order the stay of the operation of the decision of the Commission, constituted by a single Commissioner,
delivered on 26 March 2002 in application No 1488 of 2001. This application came on for hearing before me on 23 April
2002.

2 The decision is in the form of an order which, formal parts omitted, reads as follows:-
�THAT on or before the 12th of April 2002, the respondent does make available to the applicant�s solicitor for
inspection, the following documents or categories of documents which are or have been in the power, possession or
custody of the respondent:
1. The 2001 diary of Mr Ron Stanley.
2. Any document in relation to the sale/purported sale of Communique Communications.
3. Any document in relation to pre-payment for the sale of Communique Communications.
4. Any written approvals provided by Telstra for the sale of Communique Communications.
5. The employment file of Mr Michael Bryant with Communique Communications.
6. Any written communication by the respondent to their accountant relating to the employment and

termination of Mr Michael Bryant.�
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3 The reasons given for the order are contained in the recital and are as follows:-
�WHEREAS the Commission has determined that the following documentation may be relevant to the claim��

4 The order is sought on the following grounds:-
(a) The respondent has filed a notice of appeal to the Full Bench, FBA No 22 of 2002, on the basis that the

Commissioner at first instance erred in law in making the order.
(b) The grounds of appeal clearly show that the appeal has merit.
(c) The respondent is not subjected to any prejudice in terms of its application whatsoever should the applicants not be

granted a stay of the order and the applicants will clearly suffer an irreparable prejudice.
(d) The orders are blanket orders without qualification or limitation and extend to documents that are privileged

communications and unrelated third parties and to documents that contain reference to privileged communications.
(e) The documents that have been ordered to be discovered are excessively broad and involve documents that number

approximately ten thousand documents including documents which are located outside Western Australia.
GROUNDS OF APPEAL

5 I paraphrase the grounds of appeal.
6 It is alleged that the Commissioner at first instance erred in law in that there was no application made pursuant to regulation

80 of the Industrial Relations Commission Regulations 1985 (as amended) (hereinafter referred to as �the Regulations�), and
the only application was made by way of a facsimile letter to the Commission dated 28 February 2002 which contained no
grounds on which the application was being made.

7 It is alleged that in determining the application without the grounds for the application being set out by the applicant, it is
alleged that the Commissioner at first instance erred in law in that he failed to provide the respondents with the opportunity to
know the grounds for which the order was being applied and thereby failed to allow the respondents the opportunity to provide
affidavit evidence opposing the grounds on which the order was being applied for.

8 It is alleged that the Commissioner denied the respondents the opportunity of a full hearing and did not act according to equity,
good conscience and the substantial merits of the case or take into proper consideration the interests of the respondents as
parties to the matter.

9 It is alleged that the learned Commissioner did not make any determination that the documents in question are relevant to the
claim and had no regard to the equity, good conscience or interests of the respondents in ordering the discovery of personal
and confidential business records without even making any determination of the relevance of the documents to the claim. He
was not able to make any determination that the documents were relevant to the claim.

10 It is alleged that the Commissioner erred in law because the orders are blanket orders without qualification or limitation.
11 It is alleged that the Commissioner erred in law and fact and there was no basis for making the order because the claim is one

for denial of contractual benefits and for unfair dismissal and the documents ordered are excessively broad and not being
ordered for discovery for the purpose of showing any of the essential factors of the claim.

12 It is also alleged that the application for discovery or inspection was a fishing exercise.
Failure to comply with regulation 29(3) of the Regulations
13 In relation to the grounds of appeal, it should be made clear that the grounds do not include a statement made as required by

regulation 29(3) of the Regulations. Regulation 29(3) reads:-
�In a case of an appeal from a decision which is a finding, the statement setting out the grounds of appeal shall, in
addition, state briefly the reasons why it is considered that the matter is of such importance that, in the public
interest, an appeal should lie.�

14 The appeal was against a �finding� as that is defined in s.7 of the Act in that it was a decision, determination or ruling made in
the course of proceedings that did not finally decide, determine or dispose of the matter to which the proceedings relate, which
it clearly did not.

15 Therefore, under s.49(2a) of the Act, an appeal does not lie under the section from a finding unless, in the opinion of the Full
Bench, the matter is of such importance that in the public interest an appeal should lie.

BACKGROUND
16 This is a matter in which, at first instance, the applicant had made application pursuant to s.29(1)(b) of the Act seeking relief

for alleged non-payment of contractual benefits, and also alleging that he had been unfairly dismissed, and seeking
compensation therefor.

17 The application was opposed by the respondent employers.
18 The matter came on for hearing and was part heard after 18 and 19 February 2002. The matter was listed for further hearing, at

first instance, on 24 April 2002.
19 By a facsimile communication dated 21 February 2002, the solicitors for the applicant at first instance (the respondent in this

application) requested that a duly sworn affidavit of discovery be filed by the respondents (at first instance) by close of
business on 27 February 2002.

20 By letter (and not by application) to the Commissioner, with a copy to the solicitors for the respondents, the solicitors for the
applicant employee at first instance asked that the matter be re-listed for urgent hearing for orders pertaining to discovery �as
envisaged by the Commissioner at the date of the last hearing�.

21 The Commissioner listed that matter for hearing on 21 March 2002 and heard argument before he made the order the subject
of this application.

22 It is common ground that the respondents� evidence was either wholly or partly completed before the application was made.
By that I understand that the evidence was that of one of the respondents at first instance, Mr Ron Stanley (an applicant in this
application).

FACTS AND FINDINGS
23 It was asserted from the bar table on behalf of the respondent, and not denied on behalf of the applicants, that there had been

exchanges of letters about discovery and some actual discovery before the proceedings commenced, at first instance.
24 Some documents were, it was alleged on behalf of the respondent, not to have been discovered. It was also alleged from the

bar table on behalf of the respondent, and not denied, that documents were relied on or referred to by Mr Ron Stanley, one of
the abovenamed applicants, in evidence and that this prompted the application for discovery.
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25 The Commissioner at first instance then adjourned the proceedings to allow the parties to resolve the question of discovery and
presumably inspection.

26 On 21 March 2002, the question of discovery of documents was argued before the Commissioner by Counsel for both sides.
27 Counsel for the respondent based his client�s application for an order on an allegation of unreliability in the giving of

discovery by the other side.
28 He �offered a confidentiality agreement� in relation to the documents discovered. He sought discovery of all the documents

referred to in the order.
29 The Commissioner held that the timing of the sale of the respondents� business was relevant. The Commissioner held it to be

relevant to the dismissal itself and the �credibility of evidence�.
30 It is quite clear from the Commissioner�s observations that he was trying to resolve �for the final time�, issues of discovery.
31 It was submitted to the Commissioner that this was a fishing expedition.
32 The Commissioner observed that the question was whether the documents were relevant, and that this question was not

answered by a blanket statement that they were irrelevant.
33 The Commissioner ordered that the diary of Mr Ron Stanley, one of the respondents, should be inspected, and, indeed, that the

whole of it should be inspected, because it was the original diary, and also to confirm whether other diary entries were
relevant. This implicitly recognised that some entries in the diary had already been referred to.

34 He ordered inspection of all documents relating to the sale of the respondents� business, not just the �memorandum of sale�,
because the timing of the sale was relevant. He also ordered the inspection of documents including Telstra approvals of the
sale, this apparently being required because the business of the respondents was conducted on franchise from Telstra.

35 He then ordered inspection of the employment file and the accountant�s file as it related to letters or instructions regarding the
applicant.

36 It is fair to observe that Counsel for the applicant, Mr Bryant, sought a general discovery order, orally, at that late stage of the
proceedings on 23 March 2002.

37 I should add that it was, as was clear from the submissions made to me, in issue as to when and whether a termination of
employment occurred. This was submitted on behalf of the applicants not to be an issue and on behalf of the respondent to be
an important issue. It was therefore an issue at first instance.

PRINCIPLES
38 The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this Commission (see

Commissioner of Police v CSA 81 WAIG 2553 at 2554):-
�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408:-

�I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:-

�These principles have been laid down in a number of cases, including Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and the Arts v
CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an underlying
principle that the successful party is entitled to the fruits of her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that the
balance of convenience favours the applicant and that other factors consistent with the application
of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that the application be
granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience and the substantial merits of the case. (I say that
to further explain the principles.)�

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is important, too (see
Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).�

IS THERE A SERIOUS ISSUE TO BE TRIED?
39 Since this was an appeal against a �finding� as defined in s.7 of the Act, on appeal the appellant must establish that the matter

in this appeal is one which is likely to lead to the Full Bench reaching the opinion that it is of such importance that in the
public interest an appeal should lie (see s.49(2a) of the Act).

40 First, let me observe that since, contrary to regulation 29(3) of the Regulations, such an assertion did not appear in the grounds
of appeal, then an argument that an appeal could lie within the meaning of s.49(2) was not open to the appellant, because
whether a serious issue to be tried exists or not must be determined on the grounds of appeal as filed, and that determination
cannot be made unless the grounds so allege. They did not.

41 It is trite to observe that the President has no jurisdiction or power to amend the grounds of appeal, since the President sitting
alone does not constitute the Full Bench.

42 In any event, since the order the subject of the appeal related to a procedural matter dealt with in the course of the
Commissioner hearing and determining an application pursuant to s.29(1)(b)(i) and (ii) of the Act, the Full Bench, would as an
appellate court exercise particular caution in reviewing the decision at first instance because it was a decision in a matter of
procedure (see Adam P Brown Male Fashions Pty Ltd and Philip Morris Inc and Another [1981] 148 CLR 170 at page 177 per
Gibbs CJ, Aickin, Wilson and Brennan JJ and at pages 179-180 per Murphy J).

43 For reasons which I will express hereinafter, it was not at all apparent to me that this was a matter which would properly lead
the Full Bench to the conclusion that it should review the decision, even if submissions to me on this question were
permissible, which they were not. Thus, for that reason alone, the applicants could not establish that there was a serious issue
to be tried.

44 One ground of appeal was that the matter did not come before the Commission by way of formal application under the
Regulations. It was not established to me that that could be at all fatal to the application, having regard to s.27(1)(v) of the Act
and also having regard to the fact that there was an oral application made in the running of the matter, and the hearing itself
was adjourned so that the issue of discovery or inspection could be settled.
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45 Implicit in that is that if the dispute as to discovery was not settled, as the Commissioner observed, then it would be necessary
for the Commissioner to make orders as to discovery and/or inspection, which he did.

46 When it was not settled, the Commissioner properly sought to resolve the matter and no application in writing was required,
this not being an interlocutory matter or an application which did not arise in the course of the proceedings.

47 Orders were then properly made in the course of proceedings after hearing the parties.
48 As to ground 2, the grounds for the application for discovery or inspection were well known to the appellant as was clear from

the transcript of proceedings of 21 March 2002.
49 There was adequate opportunity, on a fair reading of the transcript, for the applicants to put their case and they took full

advantage of the opportunity through Counsel. Further, their submissions were properly heard and considered.
50 Ground 3 has no merit in that:-

(a) The Commissioner did find that the documents which he ordered to be inspected were relevant.
(b) It was not denied that there was reference to the documents in evidence.

51 Ground 4 has no merit in it because the orders, contrary to what is alleged, are not blanket orders and are not orders made
without limit or a qualification. In fact, they specifically identify specific documents and narrow classes of documents which
are to be inspected.

52 They are not, on the face of it, privileged documents and there is no evidence and no law was submitted to persuade me that
privilege applies in this case, nor on any real basis was it submitted that privilege could be claimed. Further, if privilege was
claimed, it was not claimed at first instance when it clearly should and could have been.

53 There was some reliance on the documents� alleged confidentiality which is no defence to an order for discovery or inspection.
However, the confidentiality issue was, in any event, met by the terms of the order conferring the right to inspect on the
solicitor for the appellant only. Implicit in that, it would seem to me, would be a condition that the solicitor not reveal the
contents of the documents, although, of course, he would not be prevented from obtaining instructions without revealing the
contents.

54 In any event, a unilateral claim or any claim of confidentiality is simply not a defence to an order for discovery or inspection.
If it is, nothing was submitted to me to that effect. If, of course, the documents were to be adduced in evidence then orders
might be made in the proper exercise of the discretion to protect their confidentiality if sought (see s.33(5) of the Act).

55 It is quite clear, having regard to ground 6, that the application for discovery was not a fishing expedition but related to
specific documents or a specific limited class of documents some of which at least were actually referred to in evidence and
which it might well be said should have been discovered long before.

56 There was no credible evidence before me that any large number of documents was involved in the exercise and certainly no
evidence that ten thousand were, as alleged.

57 In my opinion, too, having regard to paragraph 5 of the order, it is quite clear that the documents which have been ordered to
be inspected are not evidence of an oppressively broad order for discovery. The diary of Mr Ron Stanley is a document
referred to by him and, prima facie, since it contains relevant entries, it should be produced for inspection as a whole
document, including all of the entries so that the document itself can be properly tested.

58 I would add that if notes taken at the time an event occurred or a conversation occurred are referred to in evidence, it is open to
order production of the notes to the other side to cross- examine upon, anyway.

59 The documents relating to the sale and the consent of Telstra to the same are at least, on the face of it, relevant to matters in
issue as to whether a termination occurred and, if so, when, having regard to the fact or time of any sale of the respondents�
business, and, indeed, also, perhaps, to the question of credibility of the respondents� witnesses.

60 Insofar as documents relating to pre-payment for the sale are concerned, they are relevant to the question of sale, its payment
time and effect, on the face of it, and, as submitted, perhaps to credibility.

61 Similar observations can be made in relation to the discovery of written approvals from Telstra to the sale.
62 Since the employment file relates to Mr Bryant�s employment over a period of only eight months, I do not understand why the

whole of the file and all of the entries relating to the employment of the employee are not relevant.
63 In any event, the employment history of an employee making a claim pursuant to s.29(b)(i) and, more often than not,

s.29(b)(ii), insofar as it relates to his employment by the respondents in those proceedings is relevant.
64 I would also observe that a document is discoverable, and, indeed, might be the subject of an order for inspection also even in

courts of pleadings where the scope of discovery or inspection is determined by a liberal construction of the pleadings, if:-
(a) It throws light on the case, the case having a wider meaning than �issue� as gleaned from a narrow reading of the

pleadings.
(b) If it helps to explain the controversy between the parties.
(c) If it indirectly advances a party�s case or damages the opponent�s case.

65 All of the documents referred to in the order would, on the submissions made to me, clearly meet those criteria, for the reasons
which I have expressed.

66 For those reasons, the documents ordered to be inspected were clearly relevant and correctly made the subject of the order for
inspection at first instance. (As to the law which I have referred to above, see generally �Australian Civil Procedure�, Cairns,
4th Edition, pages 363-364 and the cases cited therein).

67 The question of jurisdiction was raised in submissions on this application, but it was not raised in the grounds of appeal and
should not therefore be considered.

68 However, in any event, sufficient jurisdiction is conferred by s.27(1)(v) of the Act and regulation 80 of the Regulations to
make the order which was made.

69 There is no merit in the submissions that since inspections only had been ordered that represented a defect in the order. In my
opinion, orders for a production of the documents would have been quicker and more appropriate having regard to the stage
which the case had reached. There was no need for any order for discovery and the order for inspection was appropriate,
however.

70 For those reasons, it was not established that there was a serious issue to be tried.
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BALANCE OF CONVENIENCE
71 As to the balance of convenience, it is not to the convenience of either party that the proceedings which seem well advanced

should be delayed, and, in particular, there was no good reason submitted to me to persuade me that a practice or procedural
order would be reviewed at this time in the circumstances of this case by the Full Bench.

72 If the order ought to be corrected, it is better that that be done when the whole of the appeal is reviewed by the Full Bench, if
that is sought by either party and if the Full Bench is of the view that that should be done.

73 In any event, there is a question which now arises about whether the case of either party should be reopened having regard to
the discovery. That is, of course, a matter for the Commissioner at first instance.

74 However, it is indicative of the prematureness of this application.
FINALLY

75 For those reasons, there were no exceptionable circumstances established which might justify an order for a stay being made,
the equity, good conscience and the substantial merits of the case lying plainly with the respondent. Even if that were not the
case, it was not established otherwise for the reasons which I have expressed. Also, a proper application of s.26(1)(c) of the
Act leads to the same conclusion, for the reasons which I have expressed.

76 The applicants did not, as they were required to do, establish that they were entitled to an order for a stay. It is, I would hope,
unnecessary, but I make it clear that the findings which I have made and the conclusions which I have reached in this matter,
cannot, of course, and could not bind me in any proceedings in which I am a member of the Full Bench hearing an appeal
against the decision sought to be stayed by this application.

77 For those reasons, I dismissed the application.
_________

2002 WAIRC 05383
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPLICANTS
v.
MICHAEL KENNETH BRYANT, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. PRES 8 OF 2002
CITATION NO. 2002 WAIRC 05383
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr D Eley (of Counsel), by leave
Respondent Mr N Friedman (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 23rd day of April 2002, and having heard Mr D Eley (of Counsel), by leave,
on behalf of the applicants and Mr N Friedman (of Counsel), by leave, on behalf of the respondent, and having determined that the
application should be dismissed, and having determined that my reasons for decision will issue at a future date, it is this day, the
23rd day of April 2002, ordered that application No PRES 8 of 2002 be and is hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2002 WAIRC 05400
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO/S. PRES 10 OF 2002
CITATION NO. 2002 WAIRC 05400
_________________________________________________________________________________________________________
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Decision Application withdrawn
Appearances
Applicant M C Young
Respondent Ms B Burke and with her Mr M Olson
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 26th day of April 2002, and having heard Mr C Young, on behalf of the
applicant and Ms B Burke and with her Mr M Olson on behalf of the respondent, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act, 1979, (as amended), it is this day, the 26th day of April 2002, ordered and directed,
as follows:-

1. THAT application No. PRES 10 of 2002 be and is hereby withdrawn by leave.
2. THAT I do therefore refrain from hearing the matter further.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
2002 WAIRC 05497

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KIM MAREE LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 7 MAY 2002
FILE NO/S. PRES 11 OF 2002
CITATION NO. 2002 WAIRC 05497
_________________________________________________________________________________________________________

Decision Application dismissed.
Appearances
Applicant Mr C Young
Respondent Ms B Burke and Mr M A Olson
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This was an application made to the Commission, constituted by the President, and brought pursuant to s.66 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The applicant, Ms Kim Maree Luby, was, at all material times, a member of the respondent organisation, The Australian
Nursing Federation, Industrial Union of Workers Perth (hereinafter called �the ANF�) which was, at all material times, an
�organisation� as that is defined in s.7of the Act.

3 There was, therefore, jurisdiction in the Commission, constituted by the President, to hear and determine this application.
Since the application was subsequently withdrawn, these reasons relate to the application for interim orders which was heard
and determined on 24 April 2002, before the application was withdrawn.

4 The applicant sought no final orders, and for that reason alone the application for interim orders was incompetent, since
axiomatically one cannot seek interim orders unless one is seeking final orders. The application should be dismissed for that
reason alone.

5 The applicant sought an interim order in a form amended by leave at the hearing of the application for interim orders, namely:-
�That the time for notifying the Registrar of any objections to the proposed Rule changes be by close of business on
1 May 2002�.

6 Rule 35(2) and (3) of the ANF rules reads as follows:-
�(2) No amendment, addition to variation, repeal, or substitution, of these Rules shall be made unless a notice of

the proposed alteration, and the reasons therefore is:-
(a) sent to each workplace for the attention of all members; or
(b) published in a Union magazine which shall be distributed to all members.

(3) In the notice referred to in sub-rule (2) members are to be informed that they or any of them may object to
the proposed alteration by forwarding a written objection to the Registrar to reach him or her no later than
21 days after the date of the issue of the notice in (2)(a) above or 21 days after the date of issue of the
magazine as in (2)(b) above, as the case may be.�

7 The application referred to rule 35(3) of the rules of the ANF (exhibit 1).

BACKGROUND
8 The background to the matter was this.
9 The respondent, the ANF, has made application to the Registrar pursuant to s.62 of the Act for the alteration of a number of its

rules. That application was filed on 20 April 2002. It is quite clear, and not contradicted (see Mr Mark Anthony Olson�s oral
evidence and his statutory declaration declared 19 April 2002 (exhibit 2)) that:-

(a) The changes, the subject of the application, to alter the rules of the ANF were approved by the Council of the ANF
at a meeting held on 9 March 2002. The minutes of that meeting have not yet been confirmed.
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(b) A number of steps were taken to advise members of the proposed rule change. The evidence of Mr Olson as
contained in his statutory declaration declared 19 April 2002, and exhibit 2 in these proceedings, in paragraph 3 of
that declaration reads as follows:-
�3. The following steps were then taken to advise members of the proposed rule change.

(a) A notice was placed in the March edition of the union�s newsletter, �The Western Nurse� at page
14.

(b) An explanation of the rule changes were (sic) placed in a further article in �The Western Nurse� at
page 18.

(c) An insert was placed in �The Western Nurse� outlining the proposed rule changes, and the rationale
for the proposed changes.

(d) A copy of �The Western Nurse� was posted to each member of the union at her or his home address
on Wednesday 20th March 2002.

(e) Allowing a reasonable time for delivery, members would have received �The Western Nurse� by
27th March 2002�.

10 That makes it clear that the proposed rule changes and the rationale for them, which it is reasonable to assume means the
reasons for them, were contained in the notice. I so find.

11 Mr Olson also gave evidence that the members were given notice that they could object within 21 days by giving notice to the
Registrar. Some 400 or so have already objected according to the evidence which I heard. I so find.

12 Miss Luby took a number of the objections to the Registry herself as she said in evidence.
13 The �Western Nurse�, the union journal or magazine, which contained the requisite notice, was posted on 20 March 2002 to

each member at his/her home address. It was not in issue that the period within which objections to the s.62 application were
to be made to the Registrar expired on 19 April 2002.

14 No copy of the �Western Nurse� was produced by either side so that the evidence which I have of its contents are hearsay.
15 Evidence was given by the applicant in support of the application for interim orders, and part of the evidence was that some

people told her that they had not received the notice, that some said that they did not read it, and some that they did not
understand it. Other reasons were also given to her. It is not clear how many people told her about these problems, whether it
was few or many. In any event, the persons asked were not representative in numbers of the number of members in the ANF
who are located all over the State.

16 It was part of the case for the applicant that there was insufficient time within which to object. There was no cogent evidence
that that was a problem which was at all widespread if it existed at all amongst members. It was certainly not established on
the evidence.

17 The notice of the proposed alterations and the reasons therefor published in a union magazine was distributed to all members
at their addresses on the uncontradicted evidence.

18 Notice that objections should be filed within 21 days of the service of the magazine was not given. In fact, a longer period of
time for the filing of notices than 21 days was given. That point was not raised as an objection in the particulars of the
application and I therefore disregard it, even though Mr Young sought to go to it in submissions.

19 Putting aside the question of the weight of that evidence, which was all hearsay, rule 35(2)(b) was complied with because the
requisite notice as published in the �Union magazine� was given to all members by forwarding the same to their addresses.

20 However, even if there were a failure to comply with the rule by giving too much notice, I would require to be persuaded that
equity, good conscience and the substantial merits of the case required me to intervene in those circumstances, given that extra
time was afforded within which to give notice, even if it were competent for me to intervene.

21 It is clear that rule 35(2) has been complied with insofar as it is necessary for me to so find.
22 The rule was made, it is trite to observe, as a result of decisions of the members of the ANF. Therefore, its compliance should

not be interfered with merely to give the applicant the chance to enlist more objectors, as I clearly infer she wishes to do.
23 If it were open to me to so decide, I would not find that there was any unfairness in the manner in which notice was given or in

the amount of notice given.
24 It is, too, as I find, not relevant or open to me in this case, to determine what is to be established to the Registrar on the

application under s.62 of the Act to alter the rules; that is, whether the Act has been complied with by the ANF, particularly
s.55, in all aspects of the making of the application to alter the rules.

25 Therefore, within the principles referred to, there was not established that there was any substantial case to be tried; or that
there was any detriment to the applicant if the application were dismissed; or that the rules had not been complied with; or that
the Act, or the objects of the Act, and s.26(1)(a) and (c), in particular, required the making of the interim orders sought (see
FLAIEU and Others v Burswood Resort (Management) Ltd and Others (2000) 80 WAIG 26), or that the rules were not
complied with in a manner to require my intervention. The other factors referred to in that case are not of any relevance in this
case.

26 Indeed, I find that the interests of the respondent organisation and all of its members lie with the rules being complied with,
and no other reason having been validly advanced, no order should be made to delay the application to alter the rules by
extending the period within which objections can be made.

27 It is, of course, entirely in the interests of the members and the organisation and it advances s.6(f) of the objects of the Act, to
dismiss the application because the compliance with the rule encourages the democratic control of the organisation as
registered and the full participation by members of such an organisation in the affairs of the organisation in compliance with
its rules (my emphasis), which are themselves a manifestation of the will of the members, and evidence of the contract
between them all. (If the rule is a matter of concern, remedies are available under s.66(2)of the Act).

28 Nothing was advanced which would persuade me to find that it would be oppressive or unfair to the members, or otherwise
exceptionable, to find that compliance with the rule was sufficient to defeat the application of the applicant for an interim
order. In any event, I am not persuaded that I could find differently. Such a finding, in any event, was not open as a matter of
fact, or as a matter of law, in this case, at least on the submissions made to me. In any event, an application for this interim
order should not be a means of obtaining a s.66(2) order.

29 For all of those reasons, the applicant failed to establish its case for an interim order and I dismissed the application.
_________
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2002 WAIRC 05397
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM MAREE LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO/S. PRES 11 OF 2002
CITATION NO. 2002 WAIRC 05397
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr C Young
Respondent Ms B Burke and Mr M Olson
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 24th day of April 2002, and having heard Mr C Young, on behalf of the
applicant and Ms B Burke and with her Mr M Olson on behalf of the respondent, and I having determined that reasons for decision
in relation to the application for interim orders herein will issue at a future date, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act, 1979, (as amended), it is this day, the 24th day of April 2002, ordered, as follows:-

(1) THAT the application herein by the abovenamed applicant for interim orders be and is hereby dismissed.
(2) THAT application No. PRES 11 of 2002 be and is hereby withdrawn and I do therefore refrain from hearing the

matter further.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 05468

BREADCARTERS (COUNTRY) AWARD 1976 AWARD
No. R17 of 1975

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACME BAKERY & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 79 OF 2002
CITATION NO. 2002 WAIRC 05468
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Breadcarters (Country) Award 1976 be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Breadcarters (Country) Award 1976 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
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2. Clause - 6 � Wages: Delete subclause (3)(a), (b) and (c) of this clause and insert in lieu thereof:
(a) Not less than three and not more than ten other workers shall be paid $20.99 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.33 per week extra.
(c) More than twenty other workers shall be paid $39.70 per week extra.

3. Clause 6 � Wages: Delete subclause (6) of this clause and insert in lieu thereof�
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be paid
$5.56 per week in addition to the rates before-mentioned.

4. Clause 15. - Payment For Sickness: Delete subclause 1 (c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 16. � Engagement: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

6. Clause 24. - Bereavement Leave: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

7. Clause 26. � Maternity Leave: Delete Clause 26 and insert in lieu thereof�
26. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 26(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 26(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.
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(b) Subject to 26(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 26(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 26(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 26(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 26(6) (a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
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(d) Where the placement of a child for adoption with an employee does not proceed or continue, the
employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

8. Insert a new schedule after �Appendix � S.49B � Inspection of Records Requirements� as follows�
Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05485
BREADCARTERS� (METROPOLITAN) AWARD

R No 35 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BREAD MANUFACTURERS (PERTH AND SUBURBS) INDUSTRIAL UNION OF
EMPLOYERS OF WESTERN AUSTRALIA & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 81 OF 2002
CITATION NO. 2002 WAIRC 05485
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Breadcarters (Metropolitan) Award R No 35 of 1963 be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Breadcarters (Metropolitan) Award R No 35 of 1963 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

Schedule
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause - 6 � Wages: Delete subclause (3)(a), (b) and (c) of this clause and insert in lieu thereof:

(a) Not less than three and not more than ten other workers shall be paid $20.99 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.33 per week extra.
(c) More than twenty other workers shall be paid $39.70 per week extra.

3. Clause 6 � Wages: Delete subclause (4) of this clause and insert in lieu thereof�
Breadcarters who are required in any week to collect monies and account for them as part of their duties are to be paid
$5.56 per week in addition to the rates before-mentioned.

4. Clause 8. � Overtime: Delete subclauses (5) and (6) of this clause and insert in lieu thereof�
A worker required to work overtime for more than one and one half hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a reasonable meal by the employer or paid $7.60 for a
meal.
If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he
has notified the worker concerned on the previous day or earlier that such second or subsequent meal will also be
required to provide such meals or pay an amount of $5.25 for each second or subsequent meal.

5. Clause 15. - Payment For Sickness: Delete subclause 1(d) and insert in lieu thereof�
(d) Entitlement to payment shall accrue on a pro rata weekly basis.

6. Clause 16. � Engagement: Delete subclause (a) and insert in lieu thereof the following subclause and renumber
subclauses (b) and (c) to read (2) and (3) respectively�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

7. Clause 24. - Bereavement Leave: Delete subclause (1) and insert in lieu thereof a new subclause�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
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worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

8. Clause 26. � Maternity Leave: Delete Clause 26 and insert in lieu thereof�
26. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 26(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 26(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 26(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 26.4(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 26(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 26(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and



798 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 26(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

9. Appendix � S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________
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2002 WAIRC 05242
CHILD CARE (SUBSIDISED CENTRES) AWARD

NO. A 26 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1282 OF 2001
CITATION NO. 2002 WAIRC 05242
_________________________________________________________________________________________________________

Result Variation of an Award
Representation
Applicant Ms D MacTiernan
Respondent Mr L Joyce (as agent) for Salvation Army, Child Care Services and Interveners
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Salvation Army Child Care Services and
the Interveners the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be varied and that such variation shall have effect from
the beginning of the first pay period commencing on or after the 1st day of February 2002.
THAT the Child Care (Subsidised Centres) Award No. 26 of 1985 be amended as follows�

A. Clause 11. � Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver and
under column headed Total Wage�

E Worker Step I 497.20
Step II 505.20

B. Clause 11. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an

infant or toddler area in accordance with the Community Services (Child Care) Regulations (�the Regulations�)
1988. At the completion of twelve months satisfactory service that person shall be paid the Step II rate.

C. Clause 22. � Meal Breaks and Allowances: Delete subclause (4) and insert the following subclauses (4, (5), (6) and
(7)�

(4) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible
for the cost of such training.

(b) Health Screening � Where an employee is required to undergo any health test or screening to comply with
the Regulations the employer shall be responsible for the cost.

(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.

(5) An employee is not entitled to re-imbursement under Clause 22(4) where it is a condition of an offer of
employment that the requirements of Clause 22(4) be met by the employee.

(6) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 22(4), any costs paid by the employer under Clause 22(4) may be
deducted from the employee�s termination pay.

(7) Where re-imbursement is sought for expenses incurred under Clause 22(4), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.

D. Clause 27. � Classification Definitions and Skill Descriptors: Insert subclause (2a) before subclause (3)�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an �E Worker��
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one years experience as an E Worker shall be able to
perform the responsibilities identified in Step I at a higher skill level and also�

* Participate in a team approach to the delivery of care.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05240
CHILDREN�S SERVICES CONSENT AWARD, 1984 NO. A 1 OF 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1281 OF 2001
CITATION NO. 2002 WAIRC 05240
_________________________________________________________________________________________________________

Result Variation of an Award
Representation
Applicant Ms D MacTiernan
Respondents No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders�

(1) THAT the Children�s Services Consent Award, 1984 No. A 1 of 1985 be varied and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;

(2) THAT the Children Services Consent Award 1984 No. A 1 of 1985 be amended as follows�
A. Clause 19. � Special Provisions: Delete subclause (5) and insert the following subclauses (5), (6), (7) and (8)�

(5) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be responsible for
the cost of such training.

(b) Health Screening � Where an employee is required to undergo any health test or screening to comply with the
Regulations the employer shall be responsible for the cost.

(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the
Regulations, the employer shall be responsible for the cost.

(6) An employee is not entitled to re-imbursement under Clause 19(5) where it is a condition of an offer of employment
that the requirements of Clause 19(5) be met by the employee.

(7) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an
employee to re-imbursement under Clause 19(5), any costs paid by the employer under clause 19 (5) may be
deducted from the employee�s termination pay.

(8) Where re-imbursement is sought for expenses incurred under Clause 19(5), the employer may require as a condition
of re-imbursement that an employee obtain the services from a particular provider.

B. Clause 22. � Wages: Insert in subclause (1) after Child Care Giver and before Qualified Child Care giver
and under column headed Total Wage�

E Worker Step I 497.20
Step II 505.20

C. Clause 22. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of

an infant or toddler area in accordance with the Community Services (Child Care) Regulations (�the
Regulations�) 1988. At the completion of twelve months satisfactory service that person shall be paid the
Step II rate.

D. Clause 27. � Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) Child
Care Giver�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an �E Worker��
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one years experience as an �E Worker� shall be able to
perform the responsibilities identified in Step I at a higher skill level and also�
* Participate in a team approach to the delivery of care.

E. Clause 27. � Classification Definitions and Skill Descriptors � renumber subclause (2) Qualified Child Care
Giver as follows�
(3) Qualified Child Care Giver

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05236
CHILDREN�S SERVICES (PRIVATE) AWARD NO. A 10 OF 1990

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN DAY CARE CENTRE AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1280 OF 2001
CITATION NO. 2002 WAIRC 05236
_________________________________________________________________________________________________________

Result Variation of an Award.
Representation
Applicant Ms D MacTiernan
Respondents Mr L Joyce (as agent)
_________________________________________________________________________________________________________

Order
HAVING heard Ms MacTiernan on behalf of the Applicant and Mr Joyce on behalf of the Respondents and interveners, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT the Children�s Services (Private) Award No. A 10 of 1990 be varied and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 1st day of February 2002;

(2) THAT the Children�s Services (Private) Award No. A 10 of 1990 be amended as follows�
A. Clause 2. � Arrangement: Insert the following�

29. Reimbursement of Certain Expenses
B. Clause 22. � Wages: Insert in subclause (1)(a) after Child Care Giver and before Qualified Child Care Giver�

E Worker Step I 497.20
Step II 505.20

C. Clause 22. � Wages: Insert in subclause (2) before paragraph (d)�
(ca) An employee who is identified as an E Worker shall be a person who is required to exercise supervision of an

infant or toddler area in accordance with the Community Services (Child Care) Regulations 1988 (�the
Regulations�). At the completion of twelve months satisfactory service that person shall be paid the Step II rate.

D. Clause 24. � Classification Definitions and Skill Descriptors: Insert subclause (2a) after subclause (2) and before
subclause (3)�
(2a) E Worker

(a) Step I An employee in their first year of being classified as an E Worker�
* Is able to display various methods and techniques of child management.
* Is able to direct other staff members when exercising responsibility in allocated area.
* Possess observational skills in excess of a child care giver.

(b) Step II An employee who has at least one year�s experience as an E Worker shall be able to perform the
responsibilities identified in Step I at a higher skill level and also�
* Participate in a team approach to the delivery of care.

E. Clause 29. � Reimbursement of Certain Expenses: Insert the following clause�
29. REIMBURSEMENT OF CERTAIN EXPENSES
(1) (a) First Aid - Where an employee is required to hold a first aid certificate the employer shall be

responsible for the cost of such training.
(b) Health Screening � Where an employee is required to undergo any health test or screening to comply

with the Regulations the employer shall be responsible for the cost.
(c) Police Clearance � Where an employee is required to obtain a police clearance to comply with the

Regulations, the employer shall be responsible for the cost.
(2) An employee is not entitled to re-imbursement under Clause 29(1) where it is a condition of an offer of

employment that the requirements of Clause 29(1) be met by the employee.
(3) Where an employee�s employment is terminated less than three months after costs are incurred that entitles an

employee to re-imbursement under Clause 29(1), any costs paid by the employer under Clause 29(1) may be
deducted from the employee�s termination pay.

(4) Where re-imbursement is sought for expenses incurred under Clause 29(1), the employer may require as a
condition of re-imbursement that an employee obtain the services from a particular provider.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05436
CLERKS� (ACCOUNTANTS� EMPLOYEES) AWARD 1984

NO. A 8 OF 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CREAGH BARKER ASSOCIATES PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2058 OF 2001
CITATION NO. 2002 WAIRC 05436
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Accountants� Employees) Award 1984, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

2. This application seeks to vary Clause 11. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted : 74 WAIG 1267 � 2 May 1994
Adult Rate of Pay 2/5/1994 : $369.40
Adjustment : ($4.10 / $369.40) * $449.40 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�

(2) If that meal is not provided the employee shall be paid a meal allowance of $7.30.
2. Clause 11. � Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Receive $5.00 per week in addition to the rates set out in paragraph (a) of this subclause.

____________________

2002 WAIRC 05434
CLERKS� (BAILIFFS� EMPLOYEES) AWARD 1978

R19 OF 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
BAILIFF�S OFFICE, PERTH AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2059 OF 2001
CITATION NO. 2002 WAIRC 05434
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Bailiffs� Employees) Award 1978, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 16 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

2. This application seeks to vary Clause 12. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted : 74 WAIG 1268 � 2 May 1994
Adult Rate of Pay 2/05/1994 � $369.10
Adjustment : ($4.10 / $369.10) * $449.10 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.00 per week in
addition to the rates set out in paragraph (a) of this subclause.

2. Clause 16. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each clerical
employee in the following circumstances�

____________________

2002 WAIRC 05433
CLERKS (COMMERCIAL RADIO AND TELEVISION BROADCASTERS) AWARD OF 1970

NO. 14C OF 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN TELEVISION & RADIO BROADCASTERS PTY LTD (CHANNEL 9) AND ANOTHER,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2060 OF 2001
CITATION NO. 2002 WAIRC 05433
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Commercial Radio & Television Broadcasters�) Award 1970, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 13 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from June
2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time was
11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 13. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each
employee in the following circumstances�

____________________

2002 WAIRC 05432
CLERKS (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD

NO. 14 OF 1972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ABLE AIR & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2061 OF 2001
CITATION NO. 2002 WAIRC 05432
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Commercial Social and Professional Services) Award No 14 of 1972, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 8. - Overtime, a meal allowance of $7.30 shall be paid to each employee in the
following circumstances�

____________________
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2002 WAIRC 05431
CLERKS� (CONTROL ROOM OPERATORS) AWARD 1984

NO. A14 OF 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CHUBB ELECTRONIC SECURITY AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2062 OF 2001
CITATION NO. 2002 WAIRC 05431
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Control Room Operators�) Award 1984, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowances: Delete the first paragraph of this Clause and insert the following in lieu thereof�
In addition to the overtime prescribed in Clause 10. - Overtime of this award, a meal allowance of $7.30 shall be paid to each
employee if he/she is required to work overtime for two hours or more before his/her rostered shift or for two hours or more after
the completion of his/her rostered shift.

____________________

2002 WAIRC 05429
CLERKS� (CREDIT AND FINANCE ESTABLISHMENTS) AWARD

NO. 16 OF 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
TRADERS MUTUAL CASH ORDER CO AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2064 OF 2001
CITATION NO. 2002 WAIRC 05429
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Credit and Finance Establishments�) Award, be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

2. This application seeks to vary Clause 10.- Rates of Pay on the basis of the following calculations�
Stenographers Rates were last adjusted: 74 WAIG 1270 � 2 May 1994
Adult Rate of Pay 2/05/1994: $ 369.10/week
Adjustment = ($ 4.10 / $369.10) * $ 449.10 = $5.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each employee
in the following circumstances�

2. Clause 10. � Rates of Pay: Delete the subclause (2)(b) of this Clause and insert the following in lieu thereof�
(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.00 per week in

addition to the rates set out in paragraph (a) of this subclause.

____________________

2002 WAIRC 05430
CLERKS� (CUSTOMS AND/OR SHIPPING AND/OR FORWARDING AGENTS) AWARD

NO. 47 OF 1948
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
BAYS TRANSPORT SERVICE AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2063 OF 2001
CITATION NO. 2002 WAIRC 05430
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Customs and/or Shipping and/or Forwarding Agents�) Award 1971, be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowances: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $7.30 shall be paid to each employee
in the following circumstances�

____________________
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2002 WAIRC 05428
CLERKS� (GRAIN HANDLING) AWARD 1977

NO. R34 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
CO-OPERATIVE BULK HANDLING LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2065 OF 2001
CITATION NO. 2002 WAIRC 05428
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Grain Handling) Award 1977, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�
A meal allowance of $6.80 shall be paid to each employee in the following circumstances�

____________________

2002 WAIRC 05438
CLERKS� (HOTELS, MOTELS AND CLUBS) AWARD 1979

NO. R 7 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
COMMERCIAL HOTEL AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 2066 OF 2001
CITATION NO. 2002 WAIRC 05438
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf on the CCIWA

Mr J Fitzpatrick on behalf of the Western Australian Hotels & Hospitality Association
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild and Mr J Fitzpatrick on behalf of the respondents the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Hotels, Motels and Clubs�) Award 1979, be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after 26 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary Clause 7. � Wages and Clause 10. � Additional Rates for Ordinary Hours on the

basis of the following calculations�
Stenographers Rates were last adjusted: 74 WAIG 1271 � 2 May 1994
Adult Rate of Pay 2/05/1994: $740.10 / fortnight
Adjustment = ($8.30 / $740.10) * $900.10 = $10.10
Additional rates for Ordinary Hours last adjusted: 71 WAIG 664 �23 Jan 1991
Adult rate of Pay 23/01/91: $706.40
Adjustment = ($1.08 / $706.40) * $900.10 = $1.38
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

2. This application seeks to vary the meal allowances in Clause 14 by increasing the allowance in accordance with
changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. � Wages: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof�

(b) Adult stenographers, comptometer or calculating or ledger machine
operators shall receive in addition to the rates set out in paragraph (a) of
this subclause, the following amount per fortnight.
Provided that the allowance shall not be paid to an employee for using a
calculator for the purpose of simple arithmetic calculation.

$10.10

2. Clause 10. � Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof�
10. - ADDITIONAL RATES FOR ORDINARY HOURS

(1) An employee who is required to work any ordinary hours prior to 7.00 a.m. or after 7.00 p.m. on any day Monday to
Friday both inclusive shall be paid, for each hour or part thereof so worked, an additional hourly rate of $1.38.

(2) All ordinary hours worked on a Saturday or a Sunday shall be paid for at the ordinary rate plus 50 per cent.
(3) The provisions of this clause shall not apply in cases where the provisions of subclause (1)(c) of Clause 17. - Holidays are

applicable.
3. Clause 14. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) If that meal is not provided the employee shall be paid a meal allowance of $ 7.30 in addition to the overtime prescribed

by Clause 13. � Overtime, of this award.

____________________

2002 WAIRC 05427
CLERKS� (R.A.C CONTROL ROOM OFFICERS) AWARD OF 1988

NO. A42 OF 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ROYAL AUTOMOBILE CLUB OF WA (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2067 OF 2001
CITATION NO. 2002 WAIRC 05427
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (RAC Control Room Officers�) Award 1988, be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 12 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 12. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu  thereof�
In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $6.00 shall be paid on the following basis�

____________________
2002 WAIRC 05411

CLERKS� (SWAN BREWERY CO. LTD.) AWARD 1986
NO. 5 OF 1986

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF

EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN BREWERY COMPANY LIMITED, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2068 OF 2001
CITATION NO. 2002 WAIRC 05411
_________________________________________________________________________________________________________
Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Swan Brewery Co Ltd) Award 1986, be varied in accordance with the following schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 17 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of
time was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 17. � Overtime: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) In addition to the overtime prescribed, a meal allowance of five dollars and five cents ($5.05) shall be paid to each

employee in the following circumstances�

____________________

2002 WAIRC 05409
CLERKS� (TAXI SERVICES) AWARD OF 1970

NO. 14B OF 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN TAXIS CO-OP LTD AND ANOTHER, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO/S. APPLICATION 2069 OF 2001
CITATION NO. 2002 WAIRC 05409
_________________________________________________________________________________________________________



810 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Result Award varied
Representation
Applicant Mr P Hartley
Respondent No Appearance
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and there being no appearance on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Taxi Services) Award 1970, be varied in accordance with the following schedule and that such variation
shall have effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 15 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from June
2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time was
11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 15. � Meal Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) Shift Employees�

In addition to the overtime prescribed in Clause 7. - Overtime of this Award, an employee required to work overtime for
more than two hours after his normal finishing time shall be allowed a meal break and be provided with a suitable meal,
or paid a meal allowance of $7.30 in lieu thereof. Provided that the meal allowance shall not be payable if the employee
is notified the day before that he will be required to work overtime.

____________________

2002 WAIRC 05406
CLERKS (TIMBER) AWARD

NO. 61 OF 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ADELAIDE TIMBER CO LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2070 OF 2001
CITATION NO. 2002 WAIRC 05406
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Timber) Award, be varied in accordance with the following schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after 23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission regards the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 8. � Meal Allowance: Delete the first paragraph of this Clause and insert the following in lieu thereof�

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $5.15 shall be paid in the following
circumstances�

____________________

2002 WAIRC 05405
CLERKS� (WHOLESALE & RETAIL ESTABLISHMENTS) AWARD

NO. 38 OF 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
ABRASIFLEX PRODUCTS (WA) PTY LTD AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2071 OF 2001
CITATION NO. 2002 WAIRC 05405
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondents the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Clerks� (Wholesale & Retail Establishments) Award No 38 of 1947, be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
23 April 2002.
AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 9 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 9. � Meal Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $7.55 shall be paid on the following

basis�
2. Clause 9. � Meal Allowance: Delete subclause (2)(a) of this Clause and insert the following in lieu thereof�
(2) Late Night Trading Meal Allowance�

(a) An employee who commences work at or prior to 1.00 p.m. on the day of late night trading and is required to
work beyond 6.00 p.m. on that day shall be paid a meal allowance of $7.55.

____________________

2002 WAIRC 05488
GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE FOREMENS� AWARD 1984

No. A10 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WATER CORPORATION, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1004 OF 2001
CITATION NO. 2002 WAIRC 05488
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Ms D MacTiernan
Respondent Mr S Rooke
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr S Rooke on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Government Water Supply, Sewerage & Drainage Foremens� Award of 1984 be varied in accordance
with the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. Schedule F District Allowance adjustments have been made on the basis of movements in the CPI from the quarter ending

March 2001 (129.6) up to and including the quarter ending December 2001 (132.6). The index used was CPI Table B: All
Groups Index Numbers (Quarters) � Perth. The rates have been accordingly adjusted by 2.3%.

_________

SCHEDULE
1. Schedule F � District Allowance: Delete subclause (6) of this Clause and insert the following in lieu thereof�
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows�

COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD RATE EXCEPTIONS TO

STANDARD RATE
RATE

$ per week Town or Place $ per week

6 63.12 Nil Nil
5 51.60 Fitzroy Crossing 69.39

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 64.63
Marble Bar
Wittenoom
Karratha 60.87
Port Hedland 56.49

4 25.93 Warburton Mission 70.01
Carnarvon 24.42

3 16.41 Meekatharra 25.93
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 11.65 Kalgoorlie 3.88
Boulder
Ravensthorpe 15.53
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district
allowance shown.

____________________
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2002 WAIRC 05489
HOSPITAL WORKERS (GOVERNMENT) AWARD

NO. 21 OF 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOARD OF MANAGEMENT - SIR CHARLES GAIRDNER HOSPITAL  & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1013 OF 2001
CITATION NO. 2002 WAIRC 05489
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent Ms R Proctor
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Ms R Procter on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Hospital Workers� (Government) Award No 21 of 1966 be varied in accordance with the following schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd May
2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. The Application seeks to vary the overtime � meals allowance in Clause 15 of the Hospital Workers (Government) Award

by increasing the allowance in accordance with changes to the National Consumer Price Index (CPI) component for
meals out and take away food (Perth) for the period from 31 March, 1993 (122.3) to 30 June 2001 (145.1)1 June 2000 to 

31 March 2001.
2. The Commission has been informed that the resultant increase in the CPI meals and take away foods (Perth) component

for that period of time was 18.64 %.
3. To correct an error made when meals adjusted by wages movements instead of CPI movements. Prior to last amendment

Award was moved in May 1993 ($6.10) WAIG 73 at 1581 - No. 1447 of 1992.
4. The application seeks to vary the laundry allowance in Clause 28 of this award by increasing the allowance in accordance

with changes to the National Consumer Price Index (�CPI�) component for clothing services and shoe repair for the period
from 30 September 1992 to 30 June 2001.

5. The Commission has been informed that the resultant increase in the clothing services and shoe repair component for that
period of time was 31.4%.

6. The application seeks to vary the work related allowances calculated pursuant to the formula in the National Wage Fixing
Principles using as the Key Minimum classification: Hospital Worker Level 1. The percentage used to increase the
allowance was 2.9%;

_________

SCHEDULE
1. Clause 15. � Overtime: Delete subclause (4) of this Clause and insert the following in lieu thereof�
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of
$6.92 as meal money.

2. Clause 16. � Shift Work: Delete subclauses (1) and (2) of this Clause and insert the following in lieu thereof�
(1) Subject to subclause (2) of this clause, a loading of $1.85 per hour or pro rata for part thereof shall be paid for time

worked on afternoon or night shift as defined hereunder�
(2) A loading of $2.78 per hour or pro rata for part thereof shall be paid for time worked on permanent afternoon or night

shift.
3. Clause 17. � Weekend Work: Delete subclauses (1) and (2) of this Clause and insert the following in lieu thereof�
(1) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $7.42 per hour or

pro rata for part thereof for ordinary hours worked between midnight on Friday and midnight on Saturday.
(2) In addition to the ordinary rate of wage prescribed by this award an employee shall be paid a loading of $14.86 per hour

or pro rata for part thereof for ordinary hours worked between midnight on Saturday and midnight on Sunday.
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4. Clause 19. � Allowances and Special Provisions: Delete this Clause and insert the following in lieu thereof�
In addition to the rates prescribed in Clause 39. - Wages of this award, the following allowances shall be paid�
(1) (a) Employees handling foul linen in the course of their duties shall be paid 80 cents per hour or any part thereof, to

a maximum of $2.51 per day.
(b) Employees handling materials such as carpet tiles, curtains, sealed bags or fabrics, which have become soiled in

the same manner as foul linen as defined in Clause 5. - Definitions, shall be paid an allowance according to
subclause (1)(a) of this clause.

(2) Orderlies employed on boiler firing duties - $1.74 per day.
(3) Orderlies required to handle a cadaver - $1.44 per hour with a minimum payment of one hour.
(4) Orderlies - Sir Charles Gairdner Hospital, sterilising sputum mugs - $1.74 per day.
(5) (a) A storeman required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a

walk-beside power operated high lift stacker in the performance of his/her duties shall be paid an additional
37 cents per hour whilst so engaged.

(b) A storeman required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his/her duties shall be paid an additional
48 cents per hour whilst so engaged.

(6) A Food Service Attendant who is required to reconstitute frozen food and/or reheat chilled food, in addition to or in
substitution of their normal duties, shall be paid an allowance of 60 cents per hour or part thereof whilst so engaged.

5. Clause 21. � Public Holidays: Delete subclause (3) of this clause and insert the following in lieu thereof�
(3) Any employee who is required to work on a day observed as a public holiday shall be paid a loading of $22.30 per hour

or pro rata for part thereof in addition to his/her ordinary rate of wage or if the employer agrees be paid a loading of
$7.42 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and be entitled to observe the
holiday on a day mutually acceptable to the employer and employee.

6. Clause 22. � Public Holidays � Graylands and Selby Lodge/Lemnos Hospitals: Delete (3) (c) of this Clause and
insert the following in lieu thereof�

(3) (c) Any employee who is required to work on the day observed as a holiday as prescribed in this clause in his/her
normal hours work or ordinary hours in the case of a rostered employee shall be paid a loading of $7.42 per
hour or pro rata for part thereof and be entitled to observe the holiday on a day mutually acceptable to the
employer and the employee.
Provided that in any specified 12 monthly period, after an employee has accumulated five days in lieu of public
holidays, by agreement between the employee and the employer, the employee may be paid for work
performed on a day observed as a holiday as prescribed in this clause a loading of $22.30 per hour or pro rata
for part thereof in addition to his/her ordinary rate of wage in lieu of the foregoing provisions of this subclause.

7. Clause 28. � Uniforms: Delete subclause (8) (d) of this Clause and insert the following in lieu thereof�
(8) (d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to

the employee. Provided that in lieu of such free laundering the employer may pay the employee $1.13 per week
to partly cover the cost of same.

8. Clause 39. � Wages: Delete subclauses (4) (b) (i), (ii) & (iii) of this Clause and insert the following in lieu
thereof�

(4) (b) Except where this clause specifies classifications which require the employee to be in charge of other
employees, any employee who is placed in charge of�
(i) not less than three and not more than ten other employees shall be paid $17.22 per week in addition to

the ordinary wage prescribed by this clause;
(ii) more than 10 and not more than ten other employees shall be paid $25.78 per week in addition to the

ordinary wage prescribed by this clause;
(iii) more than 20 other employees shall be paid $34.33 per week in addition to the ordinary wage

prescribed by this clause.

____________________

2002 WAIRC 05487
MISCELLANEOUS WORKERS� (ACTIV FOUNDATION) AWARD

NO. A20 OF 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION (INC), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO/S. APPLB 981 OF 2001
CITATION NO. 2002 WAIRC 05487
_________________________________________________________________________________________________________
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Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent Mr W Wild of CCIWA on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr W Wild on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Miscellaneous Workers� (Activ Foundation) Award (No. A 20 of 1980) be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 23. � Travelling, Transfers and Relieving Duty: Delete this Clause and insert the following in lieu thereof�

23. - TRAVELLING, TRANSFERS AND RELIEVING DUTY

Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Allowance to meet incidental expenses

1. W.A. - South of 26°
South Latitude 10.05

2. W.A. - North of 26°
South Latitude 12.85

3. Interstate 12.85

Accommodation
involving an overnight stay at a Hotel or Motel

4. W.A. - Metropolitan
Hotel or Motel 172.60 86.30 57.55

5. Locality South of 26°
South Latitude 143.80 71.90 47.95

6. Locality North of 26°
South Latitude:

Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
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Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

7. Interstate � Capital City

Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

8. Interstate - Other
than Capital City 143.80 71.90 47.95

Accommodation involving an overnight stay at other than a Hotel or Motel

9. W.A. - South of 26°
South Latitude 68.10

10. W.A. - North of 26°
South Latitude 79.90

11. Interstate 79.90

Travel not involving an overnight stay

12. W.A. - South of 26°
South Latitude:

Breakfast 12.70
Lunch 12.70
Evening Meal 32.65

13. W.A. - North of 26°
South Latitude:

Breakfast 14.05
Lunch 21.65
Evening Meal 31.35
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Column A Daily Rate Column B Daily Rate
Married Employee

Relieving Allowance
for Period in Excess of

35 days (Clause
17(3)(b)) Transfer

Allowance for Period in
Excess of Prescribed

Period (Clause 16 (3))

Column C Daily Rate
Single Employee

Relieving Allowance
for Period in Excess
of 35 days (Clause

17(3)(b))

Item Particulars $ $ $

Deduction for normal living expenses

14. Interstate

Breakfast 14.05
Lunch 21.65
Evening Meal 31.35

DEDUCTION FOR NORMAL LIVING EXPENSES

15. Each adult 20.45

16. Each child 3.50

Midday Meal
(Clause 20(iii))

17. Rate per meal 4.95

18. Maximum reimbursement
per pay period 24.75

The rates prescribed in this clause shall be increased in accordance with movements in the Government Officers Salaries,
Allowances & Conditions Award 1989.

____________________

2002 WAIRC 05404
PERMANENT BUILDING SOCIETIES (ADMINISTRATIVE AND CLERICAL OFFICERS�) AWARD 1975

NO. 26 OF 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
HOME BUILDING SOCIETY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 2072 OF 2001
CITATION NO. 2002 WAIRC 05404
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr P Hartley
Respondent Mr W Wild on behalf of the CCIWA
_________________________________________________________________________________________________________

Order
Having heard Mr P Hartley on behalf of the applicant and Mr W Wild on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Permanent Building Societies (Administrative and Clerical Officers�) Award 1975, be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after 23 April 2002.
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AND FURTHERMORE that with the consent of the parties the Commission records the following�
1. This application seeks to vary the meal allowances in Clause 8 by increasing the allowance in accordance with

changes to the national Consumer Price Index component for meals out and take away foods for the period from
June 2000 to June 2001. The increase in the CPI meals out and take away foods component for that period of time
was 11.8%.

2. This application seeks to vary Clause 10. � Rates of Pay on the basis of the following calculations�
Stenographers Rates were last Adjusted: 71 WAIG 2985 � 14/10/91
Adult Rate of Pay 14/10/91 - $18 825/year
Adjustment = ($176 / $18825 ) * $ 21 433 = $200.00 and,

($293 / $18825 ) * $ 21433 = $ 334.00
Methodology Formula = (Allowance Amount Divided By the Adult 21 Yr Old Award Rate Prior to Safety Net
Adjustment) * New Update Award Rate for 21 Year Old = New Allowance Rate

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 8. � Meal Allowance: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) If that meal is not provided the worker shall be paid a meal allowance of $5.15 in addition to the appropriate overtime

payment as prescribed in Clause 7. - Overtime.
2. Clause 10. � Rates of Pay: Delete subclause (2) of this Clause and insert the following in lieu thereof�
(2) An unclassified officer employed as a typist or stenographer and who performs such work of typing or stenography as the

case may be for the major and substantial part of his/her working time shall be paid an allowance at the rate of not less
than $200.00 per annum in the case of a typist and $334.00 per annum in the case of a stenographer in addition to the
appropriate rate prescribed above provided that in the case of a typist the officer has satisfied the Society that he/she can
attain a speed of 50 words per minute typing and in the case of a stenographer a speed of 50 words per minute typing and
80 words per minute shorthand.

____________________

2002 WAIRC 05469
TRANSPORT WORKERS� (BURSWOOD ISLAND RESORT) AWARD

No A2 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD NOMINEES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 80 OF 2002
CITATION NO. 2002 WAIRC 05469
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers� (Burswood Island Resort) Award No A2 of 1987 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
19 April 2002;
THAT the Transport Workers� (Burswood Island Resort) Award No A2 of 1987 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 - Arrangement: Insert the following after �Appendix � Resolution of Disputes Requirements��

Respondent to the Award
2. Clause 2 - Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements��

Party to the Award
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3. Clause 12 � Contract of Service: Delete sub�clauses (1) and (2) and insert in lieu thereof a new sub-clause (1) and
renumber sub-clauses (3) (4) and (5) as (2) (3) and (4) respectively�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�

Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such

cases any entitlements under this award are to be paid up to the time of dismissal only. The
period of notice in this clause shall not apply in the case of dismissal for conduct that
justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in which
case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 13. � Sick Leave: Delete sub-clause 1(b) and insert in lieu thereof�
(b)  Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 16. - Bereavement Leave: Delete sub-clause (1) and insert in lieu thereof:�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 18.�Maternity Leave: Delete Clause 18. - MATERNITY LEAVE and insert in lieu thereof�
18. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 18(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 18(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 18(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.

(c) For maternity and paternity leave, an unbroken period of up to one week at the time of the birth of the
child;
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(i) for adoption leave, an unbroken period of up to three weeks at the time of placement of the
child.

(4) Maternity leave
(a) An employee must provide notice to the employer in advance of the expected date of commencement

of parental leave. The notice requirements are�
(i) of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 18(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 18(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 18(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) a statutory declaration stating�
(iii) he will take that period of paternity leave to become the primary care-giver of a child;
(iv) particulars of any period of maternity leave sought or taken by his spouse; and
(v) that for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 18(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) the employee is seeking adoption leave to become the primary care-giver of the child;
(ii) particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) that for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.
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(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

7. Appendix - Resolution of Disputes Requirements: Immediately following this appendix insert a new schedule as
follows�

Respondent to the Award
Burswood Management Limited
PO BOX 500 
Victoria Park WA 6979.

8. Appendix � S49B � Inspection of Records Requirements: Subsequent to the variation as at 8. Appendix �
Resolution of Disputes Requirements, insert a new schedule as follows�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05472
TRANSPORT WORKERS� (GENERAL) AWARD

NO. 10 OF 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05472
_________________________________________________________________________________________________________
Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers� (General) Award No 10 of 1961 be varied in accordance with the following schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 19 April 2002;
THAT the Transport Workers� (General) Award No 10 of 1961 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 7 � Wages - Part 1 - sub clause (11): Delete sub clause (11) and insert in lieu thereof �

(11) Van Driver - Salesperson (as defined) shall be paid $8.07 per week extra.
2. Clause - 7 � Wages: Delete subclause (1)(a), (b) and (c) of this clause and insert in lieu thereof:

(a) Not less than three and not more than ten other workers shall be paid $20.93 per week extra.
(b) More than ten and not more than twenty other workers shall be paid $31.21 per week extra.
(c) More than twenty other workers shall be paid $39.63 per week extra.

3. Clause 7 � Industry Allowance - Part 2 - sub clause (3): Delete sub clause (3) and insert in lieu thereof�
 (3) Industry Allowance�

In addition to the rates prescribed in this clause an amount of $17.42 per week shall be paid to employees
engaged under this award in rock quarries and sand pits to compensate for dust and climatic conditions when
working in the open and for deficiencies in general amenities and facilities. Provided that employees in
limestone quarries of Cockburn Cement limited shall be paid an amount of $0.45 cents per hour in lieu of the
$17.42 per week referred to in this sub clause.

4. Clause 7 � Ready Mix Concrete Industry � Part 2 - sub clause (4): Delete sub clause (4) and insert in lieu thereof�
In addition to the rates prescribed in this clause an amount of $10.30 per week shall be paid to drivers and/or operators of
ready mixed concrete trucks.

5. Clause 8 � Extra Rates - sub clauses (1) (2) and (3):Delete sub clauses (1), (2) and (3) and insert in lieu thereof:
(1) An employee who is required to cart tar (other than in sealed containers) for immediate spreading upon streets,

tar in unsealed containers, or tarred material for spreading upon streets; and/or who spreads either of them upon
streets - an extra $1.65 per week.

(2) Offensive Materials�
Employees carting any of the following offensive materials shall be paid - an extra $1.34 per week.
Bone dust, bones, blood manure, dead animals, offal including which is carted from hotels and restaurants or
other places in kerosene tins, green skins, raw hides and sheep skins when flyblown and maggoty, sausage skin
casings (except when packed in non-leaky containers for consumption) spent oxide, hair and fleshings, soda
ash, muriate of potash, sheep trotters (known as �pie�), stable, cow or pig manure, meat meal, liver meal, blood
meal, T.N.T. and any other material which the Board of Reference shall decide from time to time is offensive
material. The Board of Reference may delete any material from this definition.

(3) Dirty Materials�
Employees carting any of the following dirty materials shall be paid an extra $0.26 cents per hour.

6. Clause 8 � Extra Rates - Subclause (4):  Delete sub clause (4) and insert in lieu thereof�
(4) Drivers who handle cash or cheques during any week or portion of a week as part of their duties and account

for it shall be paid in addition to the rate of wage prescribed by Clause 7 - Wages of this award, as follows�
For any amount handled up to $ 20 $0.86 per week
Over $ 20 but not exceeding $ 200 $1.65 per week
Over $ 200 but not exceeding $ 600 $2.97 per week
Over $ 600 but not exceeding $1000 $4.15 per week
Over $1000 but not exceeding $1200 $5.97 per week
Over $1200 but not exceeding $1600 $8.53 per week
Over $1600 but not exceeding $2000 $9.99 per week
Over $2000 $11.39 per week

7. Clause 8 � Extra Rates: Delete sub clauses (5), (6), (7), (8), (9), (10) and (12) and insert in lieu thereof:
(5) Employees carting, loading and/or unloading carbon black except in sealed metal containers - an extra

$1.06 per day or part thereof.
(6) An employee, who is a recognised furniture carter engaged in removing and/or delivering furniture, shall be

paid an extra $10.99 per week.
(7) An employee who is a recognised livestock carter carrying livestock shall be paid an extra $10.99 per week.
(8) Driver required to act as salesperson of goods in his/her vehicle shall be paid an extra $1.75 per week.
(9) An employee who, in the course of his/her employment, drives a vehicle with self loading equipment which

requires the possession of a certificate of competency shall be paid an extra $10.52 per week.
(10) Any employee required to drive a motor vehicle in excess of 3.5m in width, or transport a load in excess of that

width shall receive an additional $1.75 per day or part thereof.
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(12) An employee required to work in a van or a chamber with a temperature of less than zero degrees Celsius shall
receive an additional $0.44 cents per hour, or part thereof, for all time so worked.

8. Clause 13 � Distant Work: Delete sub clause (3) and insert in lieu thereof�
(3) A worker engaged on work which requires him to sleep in or about his truck whilst in the course of travelling

from one point to another, or in the absence of suitable accommodation is obliged to live in a tent or hut shall in
addition to the application of subclause (2) of this clause in respect of food, be paid an allowance in lieu of
accommodation of $12.51 per night.

9. Clause 15 � Meal Allowances: Delete sub clauses (1) and (2) and insert in lieu thereof�
(1) A worker required to work overtime for two hours or more shall be supplied with a reasonable meal by the

employer or paid $6.80 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $4.65 for each second or subsequent meal.
10. Clause 18. � Sick Leave: Delete sub clause 1 (c) and insert in lieu thereof�

(c) Entitlement to payment shall accrue on a pro rata weekly basis.
11. Clause 19 � Contract Of Service: Delete subclause (1) and insert in lieu thereof a new sub-clause as follows�

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

12. Clause 27. � Learning Round: Delete Clause 27 and insert in lieu thereof�
27. - LEARNING ROUND

(1) During the first working week that an adult worker is employed by the employer as a driver, the employer shall
be permitted to reduce the wage to the Minimum Adult Award Wage as prescribed in Clause 1B whilst the
worker is learning the round.

(2) During the first working week that a junior worker is employed by an employer as a driver the employer shall
be permitted the rates prescribed in Clause 1(B)(5).

(3) The foregoing shall apply only where the worker learning the round is accompanied by some other person for
the purpose of teaching such worker the round.

13. Clause 29. - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

14. Clause 30. � Maternity Leave: Delete Clause 30 � Maternity Leave and insert in lieu thereof�
30. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.
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(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 30(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 30(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 30(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 30(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 30(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 30(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 30(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.
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(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10.8, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

15. Clause 35. � Training Leave: Delete sub clause (2) and insert in lieu thereof�
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may

be undertaken either on or off the job. All time involved with training shall be paid at ordinary rates of pay. An
employer shall not unreasonably withhold such paid training leave.

____________________

2002 WAIRC 05473
TRANSPORT WORKERS (MOBILE FOOD VENDORS) AWARD 1987

NO. A 3 OF 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CAPTOR NOMINEES AS TRUSTEE FOR THE WEST COAST CATERERS UNIT TRADING AS
JIFFY FOODS & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 85 OF 2002
CITATION NO. 2002 WAIRC 05473
_________________________________________________________________________________________________________
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Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (Mobile Food Vendors) Award 1987 No A3 of 1986 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 19 April 2002;
THAT the Transport Workers (Mobile Food Vendors) Award 1987 No A3 of 1986 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause 7 � Wages: Delete sub clause (2) (a), (b) and (c) of this clause and insert in lieu thereof:
(2) Leading Hands

A leading hand appointed as such by the employer and placed in charge of�
(a) Not less than three and not more than ten other employees shall be paid $21.01 per week extra.
(b) More than ten and not more than twenty other employees shall be paid $31.34 per week extra.
(c) More than twenty other employees shall be paid $39.73 per week extra.

3. Clause 8 � Extra Rates: Delete Clause 8 and insert in lieu thereof:
8. - EXTRA RATES

(1) Employees who handle cash or cheque during any week or portion of a week as part of their duties and account for it shall
be paid, in addition to the rate of wage prescribed by Clause 7. - Wages, of this award, as follows�

For any amount handled up to $20 $0.87 per week
Over $ 20 but not exceeding $200 $1.64 per week
Over $ 200 but not exceeding $600 $2.93 per week
Over $ 600 but not exceeding $1000 $4.16 per week
Over $1000 but not exceeding $1200 $5.97 per week
Over $1200 but not exceeding $1600 $8.54 per week
Over $1600 but not exceeding $2000 $9.99 per week
Over $2000 $11.42 per week

 (2) An employee required to act as salesperson of goods in his or her vehicle shall be paid an extra $1.78 per week.
(3) An employee who, in the course of his or her employment, drives a vehicle with self-loading equipment which requires

the possession of a certificate of competency shall be paid an extra $10.56 per week.
4. Clause 12 � Meals. Delete sub clause 12(1) and insert in lieu thereof�
(1) An employee required to work overtime for two hours or more shall be supplied with a reasonable meal by the employer

or paid $7.05 for a meal.
5. Clause 12 � Meals. Delete sub clause 12(2) and insert in lieu thereof�
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide

such meals or pay an amount of $4.80 for each second or subsequent meal.
6. Clause 13 � Sick Leave: Delete sub clause 1(b) and insert in lieu thereof�
(1)  (b) Entitlement to payment shall accrue on a pro rata weekly basis.
7. Clause 16 - Contract of Service: Delete sub - clause (1) and insert in lieu thereof�

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.
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(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct
and in such cases any entitlements under this award are to be paid up to the time of dismissal
only. The period of notice in this clause shall not apply in the case of dismissal for conduct
that justifies instant dismissal, including malingering, inefficiency or neglect of duty, (in
which case the wages shall be paid up to the time of dismissal only), or in the case of casual
employees, probationary employees, trainees or employees engaged for a specific period of
time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

8. Clause 20 - Learning Round: Delete clause 20 and insert in lieu thereof�
20. - LEARNING ROUND

(1) During the first working week that an adult worker is employed by the employer as a driver, the employer shall be
permitted to reduce the wage to the Minimum Adult Award Wage as prescribed in Clause 1(B) whilst the worker is
learning the round.

(2) During the first working week that a junior worker is employed by an employer as a driver the employer shall be
permitted the rates prescribed in Clause 1(B)(5).

9. Clause 22 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a brother, a sister

or any other person who, immediately before that person�s death, lived with the worker as a member of the worker�s
family, be entitled on notice of leave up to and including the day of the funeral of such relation and such leave shall be
without deduction of pay for a period not exceeding the number of hours worked by the worker in two ordinary working
days. Proof of such death shall be furnished by the worker to the satisfaction of his employer.

10. Clause 23 � Maternity Leave: Delete Clause 23 � Maternity Leave and insert in lieu thereof�
23. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 23(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 23(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 23(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 23(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.
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(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 23(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 23(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 23(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.
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(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

11. Clause 31 - Training Leave: Delete sub clause (2) and insert in lieu thereof�
 (2) Where it is agreed by the employer that additional training should be undertaken by an employee,
training may be undertaken either on or off the job. All time involved with training shall be paid at ordinary
rates of pay. An employer shall not unreasonably withhold such paid training leave.

12. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05474
TRANSPORT WORKERS� (NORTH WEST PASSENGER VEHICLES) AWARD 1988

No A19 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
FORTESQUE BUS SERVICE PTY LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 86 OF 2002
CITATION NO. 2002 WAIRC 05474
_________________________________________________________________________________________________________

Result Variation of an award
Representation
Applicant Mr N Hodgson
Respondent Mr J Uphill
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (North West Passenger Vehicles) Award 1988 No A19 of 1987 be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 19 April 2002;
THAT the Transport Workers (North West Passenger Vehicles) Award 1988 No A19 of 1987 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
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2. Clause 6 � Wages:  Delete sub clause (2) and insert in lieu thereof�
(2) A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of

$20.99 per week.
3. Clause 14 - Contract of Service.

(1) (a) Notice of termination by employer
(i) In order to terminate the employment of an employee (other than a casual employee) the

employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on
the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 15. � Sick Leave: Delete subclause 1(c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 18 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
 (1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 20 � Maternity Leave:  Delete Clause 20 � Maternity Leave and insert in lieu thereof �
20. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 20(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 20(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 20(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
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(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the
child.

(4) Maternity leave
(a) An employee must provide notice to the employer in advance of the expected date of commencement

of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 20(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 20(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 20(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 20(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.
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(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.

7. Clause 21 � Service Grants: Delete clause 21 and insert in lieu thereof:
Clause 21 � SERVICE GRANTS.

A full time employee who has been in the continuous service of an employer, successor, assignee or transmittee of such
employer shall be paid the following amounts in addition to his or her weekly wage as prescribed in Clause 6. � Wages,
of this Award

Years of Service Per Week
After one year of service $7.73
After two years of service $15.37
After three years of service $22.94
After four years of service $30.46
After five years of service $38.21

A part-time employee shall receive a pro-rata entitlement to service pay in the same proportion as the number of ordinary
hours worked per week bears to thirty-eight.

8. Clause 22 � Meal Allowances: Delete sub clauses (1) and (2) and insert in lieu thereof�
(1) An employee required to work without being notified on the previous day, overtime for two hours or more shall

be supplied with a reasonable meal by the employer or paid $6.80 for a meal.
 (2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $4.65 for each such second or subsequent meal.
9. Clause 23 � Annual Leave Travel Assistance: Delete sub clause (1) and insert in lieu thereof�

(1) A travel allowance of $242.60 shall be paid to a full-time employee on the commencement of annual leave.
10. Clause 29 - Split Shift Allowance: Delete clause 29 and insert in lieu thereof�

Any employee who is rostered to work any two shifts in any one day that are broken by more than one hour or any
employee who is rostered in such a way that there is more than one break in the working day and the break or breaks are
more than one hour in duration shall be paid a split shift allowance of $6.20.

11. Clause 33 - Training Leave: Delete sub clause (2) and insert in lieu thereof
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may

be undertaken either on or off the job. If the training is undertaken during ordinary working hours, the
employee concerned shall not suffer any loss of pay. An employer shall not unreasonably withhold such paid
training leave.

12. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________
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2002 WAIRC 05475
TRANSPORT WORKERS� (PASSENGER VEHICLES) AWARD

No. R 47 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SOUTHWEST COAST LINES & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 87 OF 2002
CITATION NO. 2002 WAIRC 05475
_________________________________________________________________________________________________________

Result Variation of an award.
Representation
APPLICANT MR N HODGSON
RESPONDENT MR J UPHILL
_________________________________________________________________________________________________________

Order
HAVING heard Mr Hodgson on behalf of the Applicant and Mr Uphill on behalf of the Respondents, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Transport Workers (Passenger Vehicles) Award No R47 of 1978 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
19 April 2002;
THAT the Transport Workers (Passenger Vehicles) Award No R47 of 1978 be amended as follows�

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2 � Arrangement: Insert the following after �Appendix � S.49B � Inspection of Records Requirements�

Party to the Award
2. Clause 10 - Leading Hand:  Delete sub clause (2) and insert in lieu thereof�

(2) A leading hand shall be paid a rate exceeding the highest rate of the workers he/she supervises by an amount of
$20.99 per week.

3. Clause 14 - Contract of Service: Delete sub - clause (1) and insert in lieu thereof�
(1) (a) Notice of termination by employer

(i) In order to terminate the employment of an employee (other than a casual employee) the
employer shall give to the employee the following notice�
Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(ii) In addition to the notice provided in subclause (i), employees over 45 years of age at the
time of the giving of the notice with not less than two years continuous service, shall be
entitled to an additional week�s notice.

(iii) Payment in lieu of the notice prescribed in subclauses (i) and if applicable (ii) shall be made
if the appropriate notice period is not given. Provided that employment may be terminated
by part of the period of notice specified and providing part payment in lieu thereof.

(iv) In calculating any payment in lieu of notice the wages an employee would have received in
respect of the ordinary time he or she would have worked during the period of notice had his
or her employment not been terminated shall be used.

(v) Summary Dismissal
The employer has the right to dismiss any employee without notice for serious misconduct and in such
cases any entitlements under this award are to be paid up to the time of dismissal only. The period of
notice in this clause shall not apply in the case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the
time of dismissal only), or in the case of casual employees, probationary employees, trainees or
employees engaged for a specific period of time or for a specific task or tasks.

(1) (b) Notice of termination by employee
(i) The notice of termination required to be given by an employee shall be the same as that

required of an employer, save and except that there shall be no additional notice based on



834 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

the age of the employee concerned. Provided that the employer and employee may agree to
a lesser notice period to suit individual circumstances.

(ii) If an employee fails to give notice the employer shall have the right to withhold moneys due
to the employee with a maximum amount equal to the ordinary time rate of pay for the
period of notice.

4. Clause 15. - Payment For Sickness: Delete subclause 1 (c) and insert in lieu thereof�
(c) Entitlement to payment shall accrue on a pro rata weekly basis.

5. Clause 18 - Bereavement Leave: Delete sub clause (1) and insert in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

6. Clause 20 � Maternity Leave:  Delete Clause 20 � Maternity Leave and insert in lieu thereof �
20. - PARENTAL LEAVE

(1) (a) The provisions of this clause apply to full-time and regular part-time employees, but do not apply to
casual employees.

(b) Subject to the terms of this clause employees are entitled to maternity, paternity and adoption leave
and to work part-time in connection with the birth or adoption of a child.

(2) Definitions
(a) For the purpose of this clause child means a child of the employee under the age of one year except

for adoption of a child where �child� means a person under the age of five years who is placed with
the employee for the purposes of adoption, other than a child or step-child of the employee or of the
spouse of the employee or a child who has previously lived continuously with the employee for a
period of six months or more.

(b) Subject to 20(2)(c), in this clause spouse includes a de facto or former spouse.
(c) In relation to 20(7), spouse includes a de facto spouse but does not include a former spouse.

(3) Basic entitlement
(a) After twelve months continuous service, parents are entitled to a combined total of 52 weeks unpaid

parental leave on a shared basis in relation to the birth or adoption of their child. For females,
maternity leave may be taken and for males, paternity leave may be taken. Adoption leave may be
taken in the case of adoption.

(b) Subject to 20(5) parental leave is to be available to only one parent at a time, in a single unbroken
period, except that both parents may simultaneously take.
(i) For maternity and paternity leave, an unbroken period of up to one week at the time of the

birth of the child;
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the

child.
(4) Maternity leave

(a) An employee must provide notice to the employer in advance of the expected date of commencement
of parental leave. The notice requirements are�
(i) Of the expected date of confinement (included in a certificate from a registered medical

practitioner stating that the employee is pregnant) � at least ten weeks;
(ii) Of the date on which the employee proposes to commence maternity leave and the period of

leave to be taken - at least four weeks.
(b) When the employee gives notice under 20(4)(a)(i) the employee must also provide a statutory

declaration stating particulars of any period of paternity leave sought or taken by her spouse and that
for the period of maternity leave she will not engage in any conduct inconsistent with her contract of
employment.

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned
by confinement occurring earlier than the presumed date.

(d) Subject to 20(3)(a) and unless agreed otherwise between the employer and employee, an employee
may commence parental leave at any time within six weeks immediately prior to the expected date of
birth.

(e) Where an employee continues to work within the six week period immediately prior to the expected
date of birth, or where the employee elects to return to work within six weeks after the birth of the
child, an employer may require the employee to provide a medical certificate stating that she is fit to
work on her normal duties.

(5) Special maternity leave
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than

by the birth of a living child, then the employee may take unpaid special maternity leave of such
periods as a registered medical practitioner certifies as necessary.
(i) Where an employee is suffering from an illness not related to the direct consequences of the

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or
in addition to, special maternity leave.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she
may take any paid sick leave to which she is then entitled and such further unpaid special
maternity leave as a registered medical practitioner certifies as necessary before her return to
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work. The aggregate of paid sick leave, special maternity leave and parental leave, including
parental leave taken by a spouse, may not exceed 52 weeks.

(b) Where leave is granted under 20(4)(d) during the period of leave an employee may return to work at
any time, as agreed between the employer and the employee provided that the time does not exceed
four weeks from the re-commencement date desired by the employee.

(6) Paternity leave
(a) An employee will provide to the employer at least ten weeks prior to each proposed period of

paternity leave�
(b) That a certificate from a registered medical practitioner which names his spouse, states that she is

pregnant and the expected date of confinement, or states the date on which the birth took place; and
(i) Written notification of the dates on which he proposes to start and finish the period of

paternity leave; and
(ii) A statutory declaration stating�
(iii) He will take that period of paternity leave to become the primary care-giver of a child;
(iv) Particulars of any period of maternity leave sought or taken by his spouse; and
(v) That for the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(c) The employee will not be in breach of 20(6)(a) if the failure to give the required period of notice is

because of the birth occurring earlier than expected, the death of the mother of the child, or other
compelling circumstances.

(7) Adoption leave
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior
to providing such notice, where through circumstances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will provide the employer with a statutory
declaration stating�
(i) The employee is seeking adoption leave to become the primary care-giver of the child;
(ii) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(iii) That for the period of adoption leave the employee will not engage in any conduct

inconsistent with their contract of employment.
(c) An employer may require an employee to provide confirmation from the appropriate government

authority of the placement.
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the

employee will notify the employer immediately and the employer will nominate a time not exceeding
four weeks from receipt of notification for the employee�s return to work.

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated
periods of notice if such failure results from a requirement of an adoption agency to accept earlier or
later placement of a child, the death of a spouse, or other compelling circumstances.

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any
compulsory interviews or examinations as are necessary as part of the adoption procedure. The
employee and the employer should agree on the length of the unpaid leave. Where agreement cannot
be reached, the employee is entitled to take up to two days unpaid leave. Where paid leave is available
to the employee, the employer may require the employee to take such leave instead.

(8) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to
change the period of parental leave on one occasion. Any such change to be notified at least four weeks prior to
the commencement of the changed arrangements.

(9) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks.

(10) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks

arising out of the pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee to commence parental leave for such period as is certified necessary by a registered medical
practitioner.

(11) Returning to work after a period of parental leave
(a) An employee will notify of their intention to return to work after a period of parental leave at least

four weeks prior to the expiration of the leave.
(b) An employee will be entitled to the position which they held immediately before proceeding on

parental leave. In the case of an employee transferred to a safe job pursuant to 10, the employee will
be entitled to return to the position they held immediately before such transfer.

(c) Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee will be entitled to a position as nearly
comparable in status and pay to that of their former position.
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7. Clause 29 - Training Leave: Delete sub clause (2) and insert in lieu thereof�
(2) Where it is agreed by the employer that additional training should be undertaken by an employee, training may be

undertaken either on or off the job. All time involved with training shall be paid at ordinary rates of pay. An
employer shall not unreasonably withhold such paid training leave.

8. Appendix S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule�

Party to the Award
The following organisation is a party to this award�
Transport Workers� Union of Australia
Industrial Union of Workers
Western Australian Branch

____________________

2002 WAIRC 05479
WUNDOWIE FOUNDRY AWARD 1986

No. A8 of 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 336 OF 2002
CITATION NO. 2002 WAIRC 05479
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr J. Fiala, on behalf of the Applicant and Mr S. Foy on behalf of the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Wundowie Foundry Award 1986 be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after 2 May 2002.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11. � Overtime:

A. Delete subclause (3) of this clause and insert in lieu thereof the following�
(3) Subject to the provisions of subclause (4) of this clause, any employee required to work after 6.00 p.m. on day shift or

more than two hours overtime at any other time shall be supplied with a meal by the employer or be paid $7.80 for a
meal, and if, owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
provided with each such meal or be paid $5.35 for each meal so required provided that�
(a) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be allowed

approximately three hours after the preceding meal break.
(b) The rest period shall be counted as time off duty, without deduction of pay and shall be arranged at a time and

in a manner to suit the convenience of the employer.
(c) Refreshments may be taken by employees during the rest period but the ten minutes duration shall not be

exceeded under any circumstances.
(d) An employer who satisfies the Commissioner that any employee has breached any condition expressed or

implied in this paragraph may be exempted from liability to allow the rest period.
B. Delete subclause (6) of this clause and insert in lieu thereof the following�

(6) Any employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day, shall be paid $2.80 for breakfast.

2. Clause 13. � Special Rates and Provisions:
A. Delete subclause (1) of this clause and insert in lieu thereof the following�

(1) Patternmakers shall be paid a weekly tool allowance of $2.21 and apprentice patternmakers in the third, fourth and fifth
year, $1.22. Provided that this allowance shall not be paid when an employee is absent on annual leave, sick leave or long
service leave.
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B. Delete subclauses (3) and (4) of this clause and insert in lieu thereof the following�
(3) In addition to subclauses (1), (2), (4) and (5) an allowance of 28 cents for each hour worked shall be paid to employees to

compensate for the disabilities associated with the industry.
(4) Hot Work: An employee shall be paid an allowance of 40 cents per hour when he/she works in the shade in any place

where the temperature is raised by artificial means to between 46.2 and 54.4 degrees celsius.
3. Clause 23. � Wages: Delete subclauses (2) and (3) of this clause and insert in lieu thereof the following�
(2) Leading Hand Allowances�

An employee placed in charge of three or more other employees, or otherwise classified by the employer as a leading
hand, shall be paid the additional margin set out hereunder�

$
(a) If placed in charge of not less than three and not more than ten other employees 20.25
(b) If placed in charge of more than ten and not more than twenty other employees 31.00
(c) If placed in charge of more than twenty other employees 40.10

(3) Tool Allowance�
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of�
(i) $11.25 per week to such tradesperson, or
(ii) In the case of an apprentice a percentage of $11.25 being the percentage which appears against his/her

year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of his/her work as
a tradesperson or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.

(e) Any employee in receipt of a tool allowance in accordance with this clause shall maintain an adequate tool kit
located at the place of work to enable work to be carried out safely and efficiently. Such tool kit shall, at all
times, contain the tools agreed by the Company and the union as the minimum for the respective occupation.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 05205

PERMANENT APPOINTMENT OF AN EMPLOYEE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
BOARD OF THE WESTERN AUSTRALIAN CENTRE FOR PATHOLOGY RESEARCH
(PATHCENTRE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 9 APRIL 2002
FILE NO. P 4 OF 2002
CITATION NO. 2002 WAIRC 05205
_________________________________________________________________________________________________________

Result Application pursuant to Section 80 E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 21st day of March 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS by an email dated the 9th day of April 2002 the Applicant sought to discontinue the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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2002 WAIRC 05366
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05366
_________________________________________________________________________________________________________

Result Application for an Order pursuant to s. 80E dismissed.
Representation
APPLICANT MR J. DASEY
RESPONDENT MR R. ANDRETICH (OF COUNSEL)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim brought by the union concerns the refusal of the Executive Director, Corporate Services, of the Department of

Agriculture to give Ms Reid permission under s.102 of the Public Sector Management Act 1994 to be a consultant in
ornamental horticulture for reward outside working hours.

2 Ms Reid is a development officer in horticulture with the Department and has been employed by it for 19 years. She has an
honours degree in horticultural science from New Zealand and has worked in an export plant nursery in New Zealand. She also
worked in a carnation nursery in Wanneroo before becoming a technical assistant in the Department. She has worked for the
Department since that time.

3 Ms Reid�s expertise is in ornamental horticulture. She defines this as being anything to do with ornamental plants that applies
to nurseries, home gardens or cut flower growers. Within the Department this activity is known as floriculture.

4 Ms Reid worked from January 1983 until the end of June 1997 as an advisor in the Department�s floriculture section. She has
not worked in that section since 1997, in part, apparently, because of personality differences between her and employees in that
section.

5 Ms Reid�s current employment is as a project officer in horticulture working on a three year funded project reviving the lettuce
export industry to tailor lettuce processing and develop a means of efficiently exporting lettuces. It concludes in January
2003 and she will be required then to undertake writing a report for a three-month period from that time.

6 The private activity she wishes to undertake is to operate as a sole trader providing a consultancy in ornamental horticulture.
She intends to be a consultant for nurserymen, commercial cut flower growers, professional landscapers, shire councils and
also the occasional home gardener. She wishes to provide problem solving solutions if, for example, a plant is not growing
well, and she will be able to address issues such as potting mix, pests and diseases and the quality of irrigation water. She
would have some work in plant varieties however she states that plant varieties change so often that she is more likely to refer
those aspects to a propagator.

7 Ms Reid stresses that she will be providing a one-on-one service which is a service the Department does not provide. She
therefore does not believe she will in any sense be in competition with her employer. She will use her own computer and the
internet extensively, a library, telephone, possibly a photocopier and fax machine, elementary garden tools and a soil meter.

8 Ms Reid intends to advertise by way of a letter to the various industry associations announcing her availability. She does not
believe that she would be promoting her current employment with the Department as an advantage in her proposed
consultancy. Further, she would be prepared to agree to any reasonable restrictions regarding the times at which the
consultancy would be undertaken and reasonable restrictions on the access to the Department�s information or facilities.

9 The Department opposes her request on a number of grounds. It points in particular to the fact that Ms Reid�s proposed
consultancy would be in the same area of activity as her employer. While the Department may not presently provide one-on-
one advice to persons who contact the Department, the Department has extensive research activities in floriculture. Its work
includes the development, commercialisation and breeding of plants for the cut flower market, particularly Australian native
species. It submits that it is not in the interests of the Department to have one of its own employees involved in private
consultancy in an area where the Department is actively pursuing specialist research into varieties of flowers and floriculture
generally.

10 In my assessment, the essence of the respondent�s objection is that the Department possesses commercial intellectual property
material regarding the cut flower industry which has a commercial value to that industry. Further, on the evidence of Mr
Marsh, the Executive Director Corporate Services, the industry in the private sector is controversial and has various factions.
The Department should not be seen, through the activities of one of its own employees, to have particular relations within that
private floriculture industry. In the respondent�s view, this would easily be shown to be an apparent conflict of interest.

11 The essence of the respondent�s objection also includes its perception that on an earlier occasion, some 12 to 18 months
previously, Ms Reid had undertaken in a private activity with the permission of the Department but had been shown to be
unable to separate her personal and private activities. The Department remains convinced that Ms Reid would be similarly
unable to separate her personal and private activities in this proposed consultancy.

12 In assessing the respondent�s position, I found the evidence of Mr Marsh to be quite persuasive. I have no hesitation in
accepting his evidence regarding the controversial nature of the private floriculture industry and the conflict which the
Department has observed regarding the market share in floriculture within the private sector. This evidence was not
challenged. His evidence is that the Department is involved in supporting the private sector in its own right and that employees
of the Department in its floriculture section are required to provide assistance generally to the industry at any time. I accept his
point of view that it is difficult in those circumstances for the Department to be seen on the one hand as a government
department providing information and assistance to the industry yet on the other hand to have one of its own employees also do
so out of hours for personal profit. This would be the case whether or not Ms Reid was actually working in the Department�s
floriculture section.
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13 I also accept the respondent�s evidence that it has considerable internal intellectual property in the breeding of cut flowers. The
Department�s direction in the commercialisation and breeding of cut flowers has developed material which is of potentially
very high commercial value. The Department has a genuine concern, which I accept, that any release of that material could
impact on the Department�s ability to generate revenue for further research and development, on it obtaining plant breeders�
rights over its new varieties and to actually gain commercial contracts relating to its technologies and materials. The
Department believes Ms Reid is well aware of the types of material which the Department is producing. Its concern therefore
that Ms Reid may not be able to separate her private interests from the interests of her employer then becomes an issue.

14 Its concern arose as follows. In approximately October 1999 Ms Reid saw a newspaper advertisement asking for tenders to
develop a 5 year research and development plan for FlowersWest (a private industry body). I am satisfied from the evidence
that Ms Reid, together with a colleague, applied for the tender and was successful in gaining it before she obtained the
approval from the Department which was necessary if she was to do the work involved. This is significant also because, as I
find from the evidence, the work necessarily involved attending certain functions during what would otherwise be her ordinary
working hours. Therefore, Ms Reid submitted for the tender to do private work without getting the Department�s approval to
allow her to do the work knowing that if she was the successful tenderer at least some part of that private work would need to
be done during what would otherwise be her ordinary working hours.

15 Secondly, Ms Reid actually started to work on the FlowersWest contract without having received the Department�s permission
to do so. All she had done was to write to her immediate supervisor asking for his support and had received his written support.
Ms Reid states that she regarded this written support as the Department�s permission to her to undertake the FlowersWest
contract. It was not the Department�s permission and Ms Reid either did not know the difference between the approval of her
immediate supervisor and the permission of the Department, or alternatively if she knew the difference she did not regard it as
significant.

16 Thirdly, when on 14 February 2000, she eventually was given the Department�s conditional approval a condition of the
approval was that where work was to be done during normal working hours she was to take time off as annual leave. An issue
subsequently arose because Ms Reid was, and remains, of the view that at the end of the contract her time would be added up
and she would take it as annual leave. However this meant that when she was attending to her private work during ordinary
working time, she was not on leave. Thus there was no clear separation of when Ms Reid was, or was not, �wearing her
department hat or her private hat�. This, properly in my view, was seen by the Department as a problem. Ms Reid states that if
the condition was not set out clearly, that may have been the Department�s fault rather than her own fault. However, Ms Reid�s
view of how the condition should have operated did not separate her private work from her work as an employee of the
Department.

17 Fourthly, in the course of the report which she published at the conclusion of the FlowersWest contract, Ms Reid published
some internal survey results which had been undertaken by a member of staff whose name is Burton. The survey results were
was not in their final form and it was embargoed at the time Ms Reid published it. Ms Reid states that she had the written
permission of Mr Burton to do so. However, when she produced the document in court, and it was read into the transcript, the
document was apparently the cover-page of the draft document relating to the survey with handwritten notes by Mr Burton
indicating that his position was: to �publish the report with editorial changes, re-analyse the data. A serious analysis of the
industry is required�. I agree that that notation shows the report was not yet final and the data required re-analysis. It is not the
written permission to her from Mr Burton to publish the data.

18 Further, and more fundamentally, I accept that the survey material was not Mr Burton�s material. It was the Department�s
material and therefore Mr Burton would not have had the authority to allow Ms Reid acting in a private capacity to publish that
material. Rather, it was the Department�s material and Ms Reid would have needed the Department�s approval to do so.

19 The cumulative effect of these four issues provide a firm foundation for the concern which the Department states that it has. In
conclusion, I am satisfied that the Department is validly able to state that it has no confidence that Ms Reid is able to
effectively differentiate between the interests of the Department which she obliged as its employee to observe and safeguard,
and her own private interests.

20 Given that the Department has the relations with the private floriculture industry described by Mr Marsh and the potential
conflict of interest which is created by having one of the Department�s employees actively promoting her private consultancy
in that same industry, and the lack of confidence that the Department has that Ms Reid will to look after its interests, I am not
persuaded that there are grounds for overturning the decision of the Department.

21 I accept that there are some 89 employees of the Department who have been given permission to perform private work whilst
employees of the Department. The details of the private work have not been given and the Commission has before it only a
brief description of the classification of the employee and the nature of the private work concerned. In some cases, the
permission given is entirely uncontroversial, such as where an employee of the Department is lecturing at an academic
institution. The issue becomes less certain in some other cases. However, I found it significant that in one case relied on by the
union where, according to the documentation, an entomologist in the Department has an association with a termite pest control
company, the analysis of that example by Mr Marsh illustrated that there was quite a low level of risk to the Department
compared to the risk apprehended by the Department in relation to Ms Reid. Therefore, while the information contained in the
89 examples tendered by the union was at first compelling, I have not been persuaded that in the end it of itself can carry the
day. The specific detail of the respondent�s position in relation to Ms Reid cannot be overcome by the more general examples
which are contained within that document.

22 I am therefore of the view that the circumstances have not been made out for the Commission�s intervention in this matter and
the application will be dismissed.

23 Order accordingly.
_________

2002 WAIRC 05368
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. P 25 OF 2001
CITATION NO. 2002 WAIRC 05368
_________________________________________________________________________________________________________
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Result Application for an Order pursuant to s. 80E dismissed.
Representation
Applicant Mr J. Dasey
Respondent Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Dasey on behalf of the applicant and Mr R. Andretich (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders-

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
2002 WAIRC 05066

TREATMENT OF MR MAYNARD
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
COMMISSIONER, MAIN ROADS WA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 21 MARCH 2002
FILE NO. P 33 OF 2001
CITATION NO. 2002 WAIRC 05066
_________________________________________________________________________________________________________

Result Application pursuant to s.80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to s.80E of the Industrial Relations Act 1979; and
WHEREAS on the 19th day of October 2001 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties sought time to have further discussions; and
WHEREAS by an email dated the 20th day of March 2002 the Applicant�s representative advised that the matter was resolved and
the file could now close;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05108
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. P 24 OF 2001
CITATION NO. 2002 WAIRC 05108
_________________________________________________________________________________________________________
Result Application pursuant to s.80E discontinued.
Representation
Applicant Mr J. Dasey
Respondent Mr K. Vijeyan
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 80E of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the applicant subsequently advised the Commission that it wished to discontinue the application;
AND HAVING HEARD Mr J. Dasey on behalf of the applicant and Mr K. Vijeyan on behalf of the respondent;
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05340
CONTRACT OF EMPLOYMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 18 APRIL 2002
FILE NO. PSAC 10 OF 2002
CITATION NO. 2002 WAIRC 05340
_________________________________________________________________________________________________________

Result Recommendation
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 5th, 8th and 18th days of April 2002 the Public Service Arbitrator convened conferences between the parties for
the purposes of conciliation in relation to the Applicant�s member Mr Hollick; and
WHEREAS at the conclusion of the conference on the 18th day of April 2002 the Applicant sought a recommendation from the
Public Service Arbitrator; and
WHEREAS the Public Service Arbitrator took account of the merits of Mr Hollick�s situation on an individual basis. Those
circumstances included that he was engaged on a 5 year contract to undertake particular work. The work he performed included
work in different locations, being funded externally, internally and via combined funding; and
WHEREAS on the 18th day of May 2001 the Premier issued the Premier�s Circular No 7/01 entitled �Conversion of Entry Level
Contract Officers to Permanent Status�; and
WHEREAS the parties advised the Arbitrator that a submission is before Cabinet, for consideration of a further policy regarding the
conversion of officers engaged on contract, which has the potential to affect Mr Hollick�s prospects of conversion to permanency;
and
WHEREAS in consideration of that submission not having been resolved and a policy issued and in the circumstances of Mr
Hollick�s particular case the following recommendation issued at the conclusion of a conference held between the parties on the
18th day of April 2002;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby recommends�

1. That by no later than the 24th day of April 2002 the respondent offer to Mr Hollick and Mr Hollick commence a
new contract (�the contract�) to perform work at Level 2/4 which is within his qualifications and experience.
Provided that the contract be entered into pending the issuance of any Government policy currently under
consideration in relation to the conversion of fixed term contracts, and Mr Hollick�s assessment pursuant to that
policy.
Provided that the contract not exceed a period of 3 months from the 18th day of April 2002.

2. That Mr Hollick�s service with the respondent pursuant to his former contract and the contract be deemed
continuous pending consideration of the policy referred to above.
Provided that Mr Hollick not be entitled to payment for the period from the 6th day of April 2002 until the
commencement date of the contract during which period he performed no work for the respondent, nor shall he
be entitled to accrue benefits or entitlements for that period.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________
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2002 WAIRC 05071
FAILURE TO CONSIDER MS EVANS FOR TRANSFER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT FOR COMMUNITY DEVELOPMENT (FORMERLY
THE DEPARTMENT OF FAMILY & CHILDREN�S SERVICES), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. P 3 OF 2002
CITATION NO. 2002 WAIRC 05071
_________________________________________________________________________________________________________

Result Application pursuant to Section 80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 13th day of February 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS by an email dated the 21st day of March 2002 the Applicant advised that the file could close;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 05106
DISCIPLINARY PROCEEDINGS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
HAIRDRESSERS� REGISTRATION BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. P 56 OF 2001
CITATION NO. 2002 WAIRC 05106
_________________________________________________________________________________________________________

Result Application pursuant to Section 80E dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 14th day of February 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties reached an agreement in principle in respect of the application; and
WHEREAS on the 25th day of March 2002 the Applicant advised the Public Service Arbitrator that the file could be closed;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 05460

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CRAIG ANTHONY BOWEN, APPLICANT

v.
TEMPO SERVICES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 1 MAY 2002
FILE NO. APPLICATION 1835 OF 2001
CITATION NO. 2002 WAIRC 05460
_________________________________________________________________________________________________________

Result Interlocutory application dismissed.
Representation
Applicant Mr C. Fayle (as agent) and with him the applicant
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive application before the Commission is a claim by Mr Bowen against Prestige Protection Services Pty Ltd

claiming that he was unfairly dismissed. On 23 April 2002 a �Notice of Interlocutory Application� was lodged under his
signature against Tempo Services Pty Ltd for �an Order pursuant to Section 29(b)(i) of the Act�. There is, of course, no
subsection or paragraph by that number however the document was regarded by the Commission as being in substance, though
not in form, an application for an Order pursuant to s.27(1)(o) for the production of documents. Apart from the fact that the
Notice of Application as it was filed was not in accordance with the Commission�s Regulations and is inadequately and
inaccurately worded, the application has been made against a company which is not a party to the substantive application. The
Commission therefore listed the �Notice of Interlocutory Application� at short notice in order for Mr Bowen, through his agent
Mr Fayle, to demonstrate that the Commission has the jurisdiction to make an Order as sought against that company.

2 When the matter came on for hearing Mr Bowen was represented by Mr Fayle. Mr Fayle is a registered industrial agent and
was appointed by Mr Bowen to be his agent on 17 October 2001. Mr Fayle endeavoured to persuade me that the �claims� had
been �amended� at a �conference� to include Tempo Services Pty Ltd. That submission is, of course, a nonsense as Mr Fayle
himself now recognises. The fact of the matter is that on 16 January 2002 Mr Bowen and Mr Fayle, together with Prestige
Protection Services Pty Ltd, merely had a meeting before a Deputy Registrar for the Deputy Registrar to investigate the matter
and report to the Commission. Not only have there been no proceedings before the Commission at which an Order could have
made �amending� the �claims� there has not been any application at all made by Mr Bowen, or by his registered industrial
agent on his behalf, for the Commission to do anything at all in this application.

3 This, notwithstanding that in the Notice of Answer and Counter Proposal lodged in the substantive application on
30 November 2001 by Tempo Services Ltd, that company denied that the present respondent was Mr Bowen�s employer at the
time of his dismissal. Thus, Mr Bowen and his registered industrial agent have known since at least when they received the
Notice of Answer of 30 November 2001 from Tempo Services Ltd that the identity of the respondent as Mr Bowen�s former
employer was in issue. However, nothing whatsoever has been done to address that issue since that time. That is alarming
given that Mr Bowen, and his registered industrial agent, have known since 21 February 2002 that Mr Bowen�s claim of unfair
dismissal against Prestige Protection Services Pty Ltd is to be heard before me on 8 May 2002.

4  During the course of the hearing in this �Notice of Interlocutory Application� Mr Fayle orally sought an order, as I understood
it, to amend the substantive application. That was a surprising application to make. The hearing was expressly listed only to
deal with the �Notice of Interlocutory Application� and on the written advice from the Commission that Tempo Services Pty
Ltd was not obliged to attend the hearing. Not only was Mr Fayle attempting to make an application in a manner not in
accordance with the Commission�s Regulations, it would have been a grave breach of natural justice against Tempo Services
Pty Ltd to have dealt with such a matter without notice to that company and in its absence. To have attempted to make such an
application in those circumstances was improper.

5 If, as Mr Fayle submitted, the time available for Mr Bowen now to take remedial steps, then to seek production of documents
and, if such an Order is made, inspect those documents such that he is able to prepare adequately for the hearing by 8 May
2002 is now inadequate, the fault lies entirely with Mr Bowen and his registered industrial agent.

6 As for the present �Notice of Interlocutory Application� against a person who is not a party to the substantive application, it is
incompetent and should never had been lodged. It will now be dismissed.

_________

2002 WAIRC 05461
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CRAIG ANTHONY BOWEN, APPLICANT
v.
TEMPO SERVICES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 1 MAY 2002
FILE NO/S. APPLICATION 1835 OF 2001
CITATION NO. 2002 WAIRC 05461
_________________________________________________________________________________________________________
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Result Interlocutory application dismissed.
Representation
Applicant Mr C. Fayle (as agent) and with him the applicant
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr C. Fayle (as agent) on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the application against Tempo Services Pty Ltd filed on 23 April 2002 be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05213
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN LIAM DWYER, APPLICANT
v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 10 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05213
_________________________________________________________________________________________________________

Result Order that the name of the Respondent be amended to David Dowrick trading as Aurora Information
Systems. Order made that the Respondent pay the Applicant $2,828.57 being wages and pay in lieu of
notice.

Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 Mr Shaun Liam Dwyer (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the

Act�) claiming that he was harshly, oppressively or unfairly dismissed by Aurora Information Systems (�the Respondent�).
The Applicant also claims under s.29.(1)(b)(ii) of the Act that he has been denied a benefit under his contract of employment
(not being a benefit under an award or an industrial agreement). He claims $2,228.57 (gross) as unpaid wages and
$1,200.00 for two weeks� pay in lieu of notice.

2 The Applicant�s claim that he was harshly, oppressively or unfairly dismissed cannot be heard by the Commission. In his
application, the Applicant claimed he was dismissed on 25 September 2001. However it emerged at the hearing that the
Applicant was stood down by his employer on 18 June 2001. As the application was filed on 17 October 2001, the claim for
unfair dismissal was filed out of time. Under s.29(2) of the Act a referral by an employee of a claim under s.29(1)(b)(i) cannot
be made more than 28 days after the day on which the employee�s employment terminated.

3 The Respondent did not appear at the hearing. The claim for contractual benefits was heard ex parte. The Commission heard
evidence from Mrs Kathryn Edwards, Associate to Commissioner Smith, who testified that the application and the notice of
hearing was served by registered mail by being addressed to Mr D Dowrick at the Respondent�s last known address at
25 Morgan Street, Yorkeys Knob, Cairns, Queensland. The notice of hearing was returned unclaimed. Mrs Edwards also said
that on 25 January 2002, she sent Mr Dowrick by email, the notice of hearing and a letter advising that videoconferencing
facilities from Cairns could be made available to the Respondent if he wished to participate in the hearing by video.

4 The Applicant testified that he heard David Dowrick was looking for a remote head technician to maintain the server of the
Respondent�s business. The Applicant contacted Mr Dowrick through a chat room on 14 May 2001. The Applicant produced a
printout containing a record of a number of conversations he had with Mr Dowrick and emails. These record the following. Mr
Dowrick asked the Applicant whether he could show him (Mr Dowrick) what he (the Applicant) could do. Mr Dowrick then
arranged for the Applicant to access the server and asked the Applicant to install and configure �qmail�. The Applicant did so
and Mr Dowrick and the Applicant spoke again through a chat room. Mr Dowrick advised the Applicant he could work any
hours he wanted and he would be paid $600.00 to $700.00 per week once the business was up and running. The Applicant
commenced work on the same day.

5 The Applicant produced to the Commission a copy of a web page for Aurora Information Systems www.a-i-
systems.net/staff.html. The web page contained a list of staff positions and contact details. Mr Dowrick was stated on the web
page to be the owner of the Respondent. Ms Natalie Brand was stated to hold the position of Marketing Manager and the
Applicant, Head Technician.

6 On 15 May 2001, the Applicant and Mr Dowrick spoke again through a chat room. Mr Dowrick advised the Applicant that he
would be paid in instalments. The Applicant and Mr Dowrick corresponded by email and in the chat room on 5 June 2001. Mr
Dowrick assured the Applicant he would be paid. In particular he advised the Applicant he would send him $700.00 (as part
payment) this week and more next week. The Applicant had by that time provided Mr Dowrick with his bank account details.

7 On 18 June 2001, the Applicant spoke again to Mr Dowrick through a chat room. The Applicant asked about his pay. Mr
Dowrick informed him the money would be in his account tomorrow. Mr Dowrick ended the conversation by disconnecting.
The Applicant then sent an email to Mr Dowrick advising him that unless $700.00 was paid immediately, he would take legal
action to recover what he was owed. After he sent the email the Applicant spoke again to Mr Dowrick in a chat room. Mr
Dowrick informed the Applicant that he was having problems with his bank and that he (the Applicant) would be stood down.
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8 On 3 July 2001, the Applicant sent a letter of demand to Mr Dowrick by registered post to 25 Morgan Street, Yorkeys Knob,
Cairns, Queensland. In the letter the Applicant advised the Respondent that on and between 14 May 2001 and 18 June 2001 he
had worked 26 days and was owed $2,228.57 (gross) in wages. Further he advised that he should have been paid
$600.00 (gross) as one week�s pay in lieu of notice.

9 On 9 July 2001 Mr Dowrick responded by sending the Applicant an email stating the Applicant had broken their agreement
and in light of that he would be paid a trainee technician wage. The Applicant denied he had broken any agreement.

10 On 18 September 2001 the Applicant sent Mr Dowrick a further letter of demand, in which he made a further demand of
$2,228.57 for unpaid wages plus $1,200.00 as two weeks� pay in lieu of notice. The Applicant testified that on 26 October
2001 Mr Dowrick telephoned the Applicant and informed him (the Applicant) that he was prepared to pay the amount claimed
by the Applicant as wages but he was not prepared to pay him pay in lieu of notice as the Applicant was employed as a casual
employee. The Applicant said that later that day he received a telephone message on his answering machine from Ms Brand
stating that the Applicant�s claim for unfair dismissal was unfounded. On the same day the Applicant received an email from
Mr Dowrick stating that �because you were never actually employed by Aurora Information Systems, the 2 weeks pay in lieu
of notice is unreasonable. I am personally willing to pay you for the work you have done, which as you said amounts to
$2,228.57. Please let me know your current postal address so I can send a money order to you.�

11 The Applicant testified that he has not at any time received any money from Mr Dowrick. Having heard all of the evidence I
am satisfied that the Applicant has made out a case that Mr Dowrick trading as Aurora Information Systems owes the
Applicant $2,228.57 as wages pursuant to his contract of employment.

12 As to the Applicant�s claim for pay in lieu of notice, I am satisfied that the Applicant was engaged as an ongoing employee. I
accept his evidence that he was engaged to work on an ongoing basis for a minimum of $600.00 per week, irrespective of the
number of hours per week worked by him. His evidence was that he was required to carry out work to maintain Mr Dowrick�s
server when work was required to be done. Whilst the time and hours required for the work to be done varied, the wages
bargain was for ongoing work for a minimum weekly sum. In Squirrell v Bibra Lake Adventure World Pty Ltd (1984)
64 WAIG 1834 at 1835 Fielding C observed�

�The concept of casual employment within the common law of employment, untrammelled by award prescription, is
generally taken to connote an employee who works under a series of separate and distinct contracts of employment
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than under a
single and ongoing contract of indefinite duration.�

In this matter there is no evidence of engagement of a series of separate and distinct contracts.
13 It is well established at law that where no period of notice is agreed, it is implied into the contract that reasonable notice must

be given to terminate. Reasonableness is determined at the time notice is given, not at the time the contract is made (Macken,
McCarry & Sappideen�s The Law of Employment (1997) 4th ed. at 164). A determination of what constitutes a period of
reasonable notice by the Commission is a discretionary decision. The range of issues which are relevant factors to consider in
determining a period of reasonable notice are well established and were enunciated by the Full Bench in Tarozzi v WA Italian
Club (Inc) (1991)71 WAIG 2499 at 2501. These are�

�(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (e.g. a secure longstanding job).
(k) The employee�s prospective pension or other rights.�

14 Having regard to the minimum period of notice prescribed by s.170 CM of the Workplace Relations Act 1996 (Clth) and to the
fact that the Applicant is aged 18 and was engaged for a very short period of time, I am not satisfied that notice of longer than
one week would have been reasonable.

15 In light of my findings I will make orders that�
(a) The name of the Respondent be amended to David Dowrick trading as Aurora Information Systems;
(b) The Respondent to pay the Applicant $2,828.57 being an award for wages and one week�s pay in lieu of notice.

_________
2002 WAIRC 05263

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SHAUN LIAM DWYER, APPLICANT

v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05263
_________________________________________________________________________________________________________
Result Order made to amend the name of the Respondent.
Representation
Applicant Mr S L Dwyer
Respondent No appearance
_________________________________________________________________________________________________________
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Order
Having heard Mr S L Dwyer on behalf of the Applicant and no appearance by the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be amended to David Dowrick Trading As Aurora Information Systems.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
_________

2002 WAIRC 05264
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN LIAM DWYER, APPLICANT
v.
DAVID DOWRICK TRADING AS AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05264
_________________________________________________________________________________________________________

Result Order that the claim for alleged unfair dismissal be dismissed and that the Respondent pay the
Applicant $2,828.57 as contractual entitlements.

Representation
Applicant Mr S L Dwyer
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

1. THAT the Applicant�s claim under x.29(1)(b)(i) of the Act that he had been harshly, oppressively or unfairly
dismissed by the Respondent, is and will hereby be dismissed;

2. DECLARES that the Respondent denied the Applicant benefits under his contract of employment;
3. THAT the Respondent pay to the Applicant $2,828.57 within seven days of the date of this Order.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
2002 WAIRC 05214

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JUREK SEBASTIAN GALLOP, APPLICANT

v.
GEMSTONE MINING PTY LTD FORMERLY GEMSTONE EXPLORATION PTY LTD (ABN
98 094 364 897), RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1630 OF 2001
CITATION NO. 2002 WAIRC 05214
_________________________________________________________________________________________________________

Result Contractual benefits claim granted in part
Representation
Applicant Mr J Gallop
Respondent Mr D Sheppard
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(ii) of the Industrial Relations Act, 1979 (�the Act�). The application

was made against Gemstone Drilling Pty Ltd of Gemstone Exploration. At hearing the evidence was that the applicant was
employed by Gemstone Exploration Pty Ltd. The applicant seeks payment for 147 hours which he says he worked and was not
paid for. The application has a notated calculation being 52, 42 and 53 totalling 147. Payment was at the rate of $15 per hour
making a total of $2,205.00. He also seeks $77 for locality allowance. The applicant at hearing says that the locality allowance
was not agreed as part of the job.

2 The main respondent is Gemstone Drilling Pty Ltd of Gemstone Exploration. The applicant lists the company�s address as PO
Box 303, Coober Pedy South Australia, and Mr Dallas Sheppard as the Manager for Western Australia.

3 The applicant was employed as a Driller�s Assistant doing water bores and general drilling around Carnarvon and Gascoyne
Junction from 26 July 2001 to 12 August 2001. A letter was forwarded to the Commission headed notice of answer and



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 847

counter proposal on 19 November 2001 by Mr Sheppard of Gemstone Drilling and the address given as PO Box 268, Muchea
WA. Mr Sheppard in his letter attached says�

�To Whom It May Concern
Gemstone Drilling will be attending a court hearing to settle this claim made by the defendant.
Firstly, Mr. Jurek Gallop did not submit a timesheet to the pay office in Perth. He failed to give proper notice of intention
to resign. A message was received from Mr Dallas Sheppard�s mobile phone, at 11.35am on Sunday, explaining that Mr
Gallop had left Carnarvon, and was heading to Geraldton and would not be returning to work.
He was employed at an hourly rate of $15.00 per hour.
Mr Gallop had been repeatedly asked for his timesheets, Tax file declaration form and bank details, which where not
made available to us.
Mr Gallop and the Driller who he was working with at the time, left the caravan, support truck and the drilling rig in a
disgusting state. Repair costs to cover the damage caused through lack of duty of care, by these two employee�s, is
estimated to be in the vicinity of $25,000.00.
Mr Gallop was employed through Work base in Geraldton.
We where informed by them that he had the credentials to for fill this position. Once employed, it was quite obvious that
Mr Gallop did not have the experience in this particular industry, as we where led to believe.
Kindest regards,
Mr. Dallas Sheppard�.

4 At hearing Mr Sheppard attended and advised that the company was no longer operating and that he as an employee of
Gemstone Exploration (a partnership) was attending to advise the Commission of the company�s status. The Commission
heard evidence from Mr Gallop and Mr Sheppard on that day and the parties were advised that the Commission might make
investigation of the status of the respondent prior to issuing any decision.

5 Mr Sheppard says that he asked Mr Gallop to provide taxation, timesheet and bank details and never received any of these. Mr
Gallop says that he provided the taxation details initially to Mr Sheppard, he provided the timesheets for the first two weeks to
Mr Sheppard and he mailed the remainder of the details, on completion of his work, to Coober Pedy. Mr Sheppard also
complained that Mr Gallop left the respondent�s property in a damaged state.

6 Mr Gallop says that he worked for Gemstone Exploration from 26 July to 12 August 2001. He worked six days a week
depending on what work had to be done and he worked 52 hours the first week, 42 hours the second week and 53 hours the
third week. He says he worked from about 7am to 5 to 6pm most days. He recalls the time which he worked because he wrote
them on his hand on the last day and later transcribed the hours indicated on his hand into a notebook. The notebook was not
presented. He says that he gave his employer notice of his resignation about 2 to 3 days before his departure and that this was
done through Peter Hawkins, the Driller with which he worked. Mr Hawkins gave his notice at the same time. He says that Mr
Hawkins had said that he forgot to tell Mr Sheppard about Mr Gallop�s departure. Mr Gallop says that he was not paid any
monies for his employment.

7 Mr Gallop could not explain for the Commission how he derived 53 hours for the final week which comprised only 3 days. He
says also that he left Gascoyne Junction on 12 August 2001, it being the day after he finished. He says that he handed his
weekly timesheet to Mr Sheppard but then says that Mr Hawkins and he left them somewhere. It is difficult on the basis of Mr
Gallop�s evidence, which is both light on detail and unconvincing in relation to the final week of work, to award his claim.

8 However, Mr Sheppard under questioning by the Commission agreed that Mr Gallop �is owed something�. He says, �I dispute
some of those hours. But to be honest with you, I really couldn�t give you a correct assessment of what - - of what he did work
because we didn�t receive any damn thing� (Transcript pg 17). The hours he challenged were those in the final week. He says
that he did not pay Mr Gallop any monies as he did not receive any paperwork. He says that a drilling week is usually 40 to
60 hours per week and that Mr Gallop, but for the paperwork, would have been paid for the first and second weeks, albeit he
misconstrued the claim for the second week to be for 23 hours. In relation to the third week, Mr Sheppard says that he left the
rig on the evening of Wednesday 8 August 2001 and that the damage to the rig must have occurred after that.

9 Whilst I am also left with some doubts about Mr Sheppard�s evidence, in the main he answered the Commission�s questions,
and I would prefer his evidence to that of Mr Gallop. Based on Mr Sheppard�s evidence and the lack of explanation by Mr
Gallop about his final week of work, I would grant the claim for the initial two weeks of work and not for the final week. That
makes a total of 94 hours at the rate of $15 per hour which was the agreed rate. Mr Gallop�s claim for the third week is clearly
inflated. His claim for the first week is unchallenged except for the absence of paperwork and the claim for the second week is
largely unchallenged except for the suggestion that there was more downtime during that week. The total amount to be
awarded would therefore be $1,410 less any taxation payable.

10  An investigation of the Australian Securities and Investments Commission�s records shows Gemstone Exploration Pty Ltd as
a registered company from 4 September 2000 with a change of name to Gemstone Mining Pty Ltd from 15 November 2001.
The records also display an application for voluntary deregistration of the company on 7 January 2002 and an application to
defer or cancel deregistration on 19 February 2002. The ABN being 98 094 364 897. There is separately in the business
register a partnership listed for Gemstone Explorations, effective from 1 December 2001, and the named partners are Maxwell
and Edna Reid and Graham Dasborough.

_________
2002 WAIRC 05343

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JUREK SEBASTIAN GALLOP, APPLICANT

v.
GEMSTONE MINING PTY LTD FORMERLY GEMSTONE EXPLORATION PTY LTD (ABN
98 094 364 897) , RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. APPLICATION 1630 OF 2001
CITATION NO. 2002 WAIRC 05343
_________________________________________________________________________________________________________
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Result Contractual benefits claim granted in part
Representation
Applicant Mr J Gallop
Respondent Mr D Sheppard
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Gallop on his own behalf and Mr D Sheppard on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the said respondent do hereby pay to Mr Jurek Sebastian Gallop, as and by way of a denied contractual benefit, the
amount of $1,410.00 less any taxation that may be payable to the Commissioner of Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
2002 WAIRC 05250

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BRADLEY MARK GARIE, APPLICANT

v.
ARROWGLEN PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 15 APRIL 2002
FILE NO. APPLICATION 1792 OF 2001
CITATION NO. 2002 WAIRC 05250
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr B.M. Garie
Respondent Mr G. McCorry (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The respondent runs a service station business. Mr Garie is employed there as a console operator. He has worked there for

seven years and until 22 October 2001 worked every Sunday. He is classified as a �casual� employee. When he first
commenced, he worked alternate mornings and afternoons. From 1996 � 1997 he has worked the same afternoon shift from
2:00pm to 10:00pm. His evidence, which I accept, is that there was no roster stating the shift he was to work. He knew he had
to work that shift and he did so. He did so without regularly speaking to management. There was no need for him to check a
roster or to be contacted regarding his availability. He worked every Sunday, 2:00pm to 10:00pm, from that date, (other than
for occasional absence due to illness).

2 Mr Garie�s evidence, which I accept, is that on 18 September 2001 he was handed a letter and a copy of a workplace
agreement. The letter (exhibit 1) states�

�With effect from the week commencing 15th October 2001 all staff will be employed on a workplace agreement. A copy
of which is attached. This change to employment has been brought about by the very tight competitive constraints brought
upon the industry over the past year. It also reflects the changes brought about by 24 hour 7 day trading, which is now
regarded as normal working hours. I would like you to read this agreement and to consider your responses by 21st

September. Should you wish to discuss this matter please feel free to do so with either Catherine or myself.�
3 Mr Garie gave evidence of the conversation he then had with the proprietor, Mr Joyce, on 20 September 2001. Mr Garie�s

evidence is that he told Mr Joyce he would not sign the workplace agreement. His evidence is that Mr Joyce told him that the
respondent was losing money and that if he refused the respondent would have to find someway around the problem and
restructure the business. Mr Garie stated that his income of $210 for working Sundays would be reduced to just over $100 and
that he did not consider it was worth it. Mr Joyce nodded. Mr Garie�s evidence is that he said Mr Garie would go through until
15 October 2001 and then �we will have to finish you up after that, we can�t keep you on�. Mr Garie�s evidence is that Mr
Joyce made it clear that if Mr Garie did not sign the workplace agreement there would be no work for him. In effect, his
position would be �redundant�.

4 I accept Mr Garie�s evidence. It was given clearly and with reference to comprehensive notes he made at the time shortly after
the conversation. Mr Garie presented his evidence clearly and I have no reason to doubt the accuracy of his recollection.

5 Furthermore, Mr Joyce, who was present in court, did not choose to give evidence and I infer that he did not do so because the
evidence he might have given would not have assisted his position.

6 On 10 October 2001 Mr Garie took out this claim in the Commission alleging unfair dismissal. He served the claim on Mr
Joyce on that day.

7 I accept Mr Garie�s evidence of the conversation he then had with Mr Joyce. I accept that Mr Joyce said that Mr Garie had not
been dismissed and that Mr Joyce denied saying he would be dismissed. I also accept that Mr Joyce said to Mr Garie that he
was very disappointed in Mr Garie for lodging the claim in this Commission.

8 On 12 October 2001, Mr Joyce told Mr Garie that he was not dismissed but that a new structure would commence on
22 October 2001.

9 On 13 October 2001, Mr Garie found a letter from Catherine addressed to him which stated�
�re: shift changes.
As you are aware we have been working on restructuring shifts.
Your shift on Sunday will now be from 8am to 4pm every second Sunday. You will rotate this with Colin.
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Please refer to the new shift structure sheet.
As advised these shifts commence the week of the 22nd October 2001.
Your first shift under the new structure will be the 28th October 2001.�

10 From 22 October 2001, Mr Garie has worked only every second Sunday. He has received his usual wage for that work.
11 Mr Garie conceded under cross-examination that he was still employed by the respondent. He agreed that Mr Joyce had

changed his mind about dismissing him. Further, Mr Garie conceded that he agreed to work the changed hours.
12 He nevertheless claims that he has been unfairly dismissed. His argument is that his dismissal has been from the job he has

held for the last seven years being work every Sunday. He seeks an Order of compensation for the wages he has lost arising
from that dismissal.

13 For the respondent, the sole ground of opposition to the claim, which was embodied in Mr McCorry�s submission that there
was no case to answer, is that the Commission lacks jurisdiction because Mr Garie has not been dismissed. Even if notice of
dismissal had been given to Mr Garie, it was abandoned by mutual consent and there has been an agreed variation to the terms
of employment. Therefore there has been no dismissal but simply a variation of Mr Garie�s contract of employment.

Conclusion
14 The respondent chose not to give evidence. Accordingly, Mr Garie�s evidence is not opposed and I have no hesitation in

accepting his evidence of the facts and the discussions which occurred between him and Mr Joyce.
15 For Mr Garie�s claim to be considered, he must have been dismissed within the meaning of the Industrial Relations Act 1979.

The sole defence against Mr Garie�s claim is the submission that he has in fact not been dismissed. It is a sufficient answer to
that submission to observe that the fact that an employee continues to be employed by an employer does not necessarily mean
that he or she was not dismissed. For example, an employee who is unilaterally transferred to another position, and works in
that position, remains employed but has been notionally dismissed and been offered, and accepted, employment in the demoted
position (see the case of Midland Junction Abattoir Board v. WA Branch Australian Meat Industry Employees� Union (1963)
43 Western Australian Industrial Gazette 1082).

16 By way of further example, a change of duties where the employee remains employed can amount to a termination of the
contract of employment, or a variation of the original contract of employment (see Quinn v. Jack Chia (Australia) Ltd [1992]
1 Victorian Reports 567 at 576 to 579). Whether the change of duties does amount to the termination of the contract of
employment or a variation of it depends upon the facts of the particular case.

17 I find as a matter of fact that Mr Garie has remained employed by the respondent. Mr Joyce did give notice of dismissal to Mr
Garie. Mr Garie�s evidence on this point is in my view quite clear that Mr Joyce stated to him �we will have to finish you up
after that, we can�t keep you on� and I accept his evidence.

18 I also find, however, that Mr Joyce changed his mind. Mr Joyce subsequently stated that �you haven�t been terminated� and as
a result of the discussion between Mr Joyce and Mr Garie, Mr Garie accepted that his employment was not at an end. As Mr
Garie himself conceded, he effectively accepted Mr Joyce�s withdrawal of the notice of his dismissal. In law, both parties are
perfectly free to accept that Mr Joyce�s notice of dismissal had been withdrawn and that Mr Garie�s employment continued.

19 Mr Garie submits that the reduction in his hours which then occurred is a constructive dismissal. However, Mr Garie was
neither transferred nor were his duties changed. Mr Garie was employed, and he continues to be employed, as a console
operator. The change to his hours meant that he was still employed as a console operator but only for eight hours per fortnight.
He is still in the same classification, that is console operator, but his hours have been reduced. His hours were reduced by 50%
and, for Mr Garie, it was, and is, a significant reduction.

20 However, the respondent is lawfully able to vary Mr Garie�s hours of employment. This is because Mr Garie�s employment
was, as agreed between the parties, covered by the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and
Paint Protection) Industry Award No. 29 of 1980. By Clause 6. � Definitions of that award, a casual employee�

�means an employee who is engaged and advised as such at the time of employment. Casual employment shall include
circumstances where the expected duration of employment is for a short term or irregular.�

21 Mr Garie concedes that when he was employed he was engaged as a �casual� and advised as such. He was therefore engaged
as a casual and remained a casual for the purposes of the award. Further, by Clause 8. � Hours of Work, subclause (6)(a), the
employer is to notify employees at least 7 days in advance of the employee�s rostered ordinary hours of duty and ordinary
hours may be varied by the employer giving 7 days� notice.  Finally, the award provides that the hours of an employee who is
not full-time may be varied by the employer giving the required period of notice. Mr Garie was not, of course, a full-time
employee and accordingly his hours may be varied.

22 I have concluded that what has happened in Mr Garie�s case is that his employer varied his hours. In the context of Mr Garie�s
status as a casual employee, and the right in the award for his employer to reduce his hours with proper notice, I cannot
conclude that the reduction in hours means that Mr Garie now works in a different job. To put it another way, he was not
dismissed from one job and offered a different job.

23 I have no doubt that Mr Garie has been treated poorly. He has been, as I find, a faultless employee who has given good service
to the respondent for more than 7 years. Yet he has had his hours and salary reduced by 50%. On the undisputed evidence of
Mr Garie, as he has indicated, the respondent has achieved by reducing his hours to every second Sunday what it was not
permitted to achieve when it attempted to force Mr Garie to sign a workplace agreement. It is contrary to s.70 of the Workplace
Agreements Act, 1993 for Mr Garie�s employment to be altered to his disadvantage because he refused to sign a workplace
agreement.

24 Further, on the evidence of Mr Garie, the rather peremptory action taken by Mr Joyce, which included his decision to dismiss
Mr Garie for refusing to sign a workplace agreement, has lead to a strained relationship between Mr Garie and Mr Joyce that is
not in any way the fault of Mr Garie. In the same way that an employee owes a duty of fidelity to his or her employer, there is
an implied term in a contract of employment that the employer will not, without reasonable and proper cause, conduct itself in
a manner calculated or likely to destroy or seriously damage the relationship of confidence or trust between an employer and
employee (see CEO, Department of Education Services v CSA (2000) 80 WAIG 2827 at 2831). In the Commission, Mr Joyce
did not even attempt to challenge Mr Garie�s evidence that Mr Joyce�s actions have lead to a strained relationship. Indeed, as I
find on the evidence, Mr Joyce only withdrew the notice of dismissal because Mr Garie initiated this claim in the Commission.

25 On the evidence before the Commission, the respondent�s right to reduce Mr Garie�s hours was exercised so harshly towards
him as to amount to an abuse of that right. His hours should be restored to him and his employer should take steps to restore
the relationship with its employee.
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26 However, Mr Garie has not been dismissed. At the time he filed the claim, he had been given notice of dismissal, but that
notice was subsequently withdrawn. The present legislation only permits Mr Garie to bring a claim of unfair dismissal, or that
he has been denied a benefit to which he is entitled under his contract of employment, to the Commission. As he has not been
dismissed, Mr Garie�s claim that he has been dismissed must therefore itself be dismissed. An Order now issues to that effect.

_________
2002 WAIRC 05251

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BRADLEY MARK GARIE, APPLICANT

v.
ARROWGLEN PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 15 APRIL 2002
FILE NO. APPLICATION 1792 OF 2001
CITATION NO. 2002 WAIRC 05251
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr B.M. Garie
Respondent Mr G. McCorry (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B.M. Garie on his own behalf as the applicant and Mr G. McCorry (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05284
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP JOHN HASLER, APPLICANT
v.
LP MAINTENANCE PTY LTD ACN 094 805 366, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 16 APRIL 2002
FILE NO. APPLICATION 167 OF 2001
CITATION NO. 2002 WAIRC 05284
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that he be paid compensation of $3,288.46. Order also
made he be paid $1,094.95 as an award for contractual benefits.

Representation
Applicant Mr C Fayle
Respondent Mr L Guidera
_________________________________________________________________________________________________________

Reasons for Decision
1 Phillip John Hasler (�the Applicant�), made an application under s.29(1)(b)(i) and (ii) of the Industrial Relations Act

1979 (�the Act�). The Applicant was employed by LP Maintenance Pty Ltd (�the Respondent�) as a plumbing maintenance
supervisor. The Applicant claims that he was unfairly dismissed. He seeks orders under s.23B of the Act for compensation on
the basis that he was continually employed in the Respondent�s business for 27 years. The Applicant also claims he is entitled
to contractual benefits on the same basis.

2 The Applicant commenced employment for �Lyons & Peirce� Pty Ltd in 1974 as an apprentice plumber. The Applicant
contends that the Respondent was a successor to �Lyons & Peirce� Pty Ltd. He says that when his employment was terminated
on 10 January 2001 on grounds that the Respondent was closing its doors because it was likely to become insolvent, he was
unfairly dismissed, as he was not paid for his last day of work, he was not given any notice, paid redundancy pay or paid for
outstanding entitlements for accrued annual leave.

3 At the time the Applicant�s employment was terminated he was paid $47,500.00 per annum. The Applicant claims he is owed
14 weeks pay for accrued annual leave as a benefit, not being a benefit he was entitled to under an award or industrial
agreement. He also claims he should have been paid 3 weeks and 3 days pay in lieu of notice and 2 weeks pay for 27 years of
completed service as redundancy pay. These claims are quantified as follows�

(a) pay in lieu of notice $ 3,288.46
(b) 1 day unpaid wages  $  182.70
(c) accrued annual leave $12,788.44
(d) redundancy pay $49,326.84
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4 The material facts of the Applicant�s history of employment are not substantially in dispute. After the Applicant finished his
apprenticeship he worked as a tradesman and then as maintenance supervisor for Lyons & Peirce Pty Ltd. The business was
sold a number of times whilst the Applicant worked in the business known as �Lyons & Peirce� which operated out of an
address in Cressall Road, Balcatta. A Business Names Extract for �Lyons & Peirce� records that TBI Pty Ltd traded as �Lyons
& Peirce� from 6 August 1985 until 5 June 1990. Then Vac-Tech Pty Ltd traded as �Lyons & Peirce� from 5 June 1990 until
22 August 1995. On 22 August 1995 Redbrook Holdings Pty purchased the business. One of its directors, Steven Robinson,
testified that in May 1999 his company, Redbrook Holdings Pty Ltd sold part of its �Lyons & Peirce� business. Prior to that
Mr Robinson and his partner Mr Robert Sacco registered NewTrades Pty Ltd on May 1999. Redbrook Holdings Pty Ltd then
sold the plumbing maintenance and electrical services business. Redbrook Holdings Pty Ltd retained the business name of
�Lyons & Peirce� for a separate business at Rockingham. The plumbing and electrical maintenance business was transferred to
Newtrades Pty Ltd on 3 May 1999. Newtrades Pty Ltd traded as �Lyons & Peirce Austec�. On 5 April 2000 Mr Robinson and
Mr Sacco ceased to be directors of Newtrades Pty Ltd and Mr Rodney Dusenberg became the sole director of the company.

5 In a Deed executed by Mr Robinson on behalf of Redbrook Holdings Pty Ltd (as vendor) and Mr Dusenberg, the sole director
of Newtrades Pty Ltd (as Purchaser) on 5 April 2000, it is recorded in the recitals�

�On 3 May 1999, pursuant to an agreement between the Vendor and the Purchaser;
(1) the Vendor terminated the employment of each of its employees engaged in carrying on the Business (�the

Employees�);
(2) the Purchaser offered employment to each of the Employees on the same terms and conditions as he or she was

employed by the Vendor and on the basis that the Purchaser would be solely responsible to them for the payment
of any entitlements accrued during the course of their employment with the Vendor (�the Accrued Entitlements�)
and not paid to them by the Vendor on termination of their employment;

(3) each of the Employees accepted the Purchaser�s offer of employment and commenced employment with the
Purchaser;

(4) in consideration of the Purchaser assuming sole responsibility for the payment of the Accrued Entitlements to the
Employees the Vendor paid the sum of $39,972.62 to the Purchaser on the condition that thereafter the Purchaser
kept the Vendor indemnified against all claims and demands in respect of any Accrued Entitlements made against
the Vendor by the Employees or any of them and treat the Employees and deal with the Accrued Entitlements as
if every such entitlement had been accrued by the respective Employee while in the employment of the
Purchaser.�

6 Pursuant to a Unit and Share Acquisition Agreement a Trust was established to carry on �Lyons & Peirce Austec�. Newtrades
Pty Ltd was the trustee. Mr Robinson testified that he was a director of Newtrades Pty Ltd from 3 May 1999 until 5 April
2000, when he and the other director of Newtrades Pty Ltd, Mr Sacco, sold their shares in Newtrades Pty Ltd. The Sacco and
Robinson unit holders also sold their unit holding to Simstyle Pty Ltd. Mr Dusenberg became the sole director of Simstyle Pty
Ltd.

7 Mr Robinson said that after he sold his interest in �Lyons & Peirce Austec� he found out that Newtrades Pty Ltd was replaced
as trustee by Zanzebar Pty Ltd. Mr Dusenberg was also a sole director of that company. On 5 May 2000 a charge was created
over Zanzebar Pty Ltd in favour of Investright Financial Solutions Pty Ltd. Mr Jean-Jacques Pierre Georges Blandin de
Chalain was the sole director of Investright Financial Solutions Pty Ltd. Mr Robinson said that he subsequently heard that
Zanzebar Pty Ltd �changed into� Lyons & Peirce Australia Pty Ltd and traded for some period thereafter as Lyons & Peirce
Australia Pty Ltd. Mr Blandin was one of the directors of Lyons & Peirce Australia Pty Ltd.

8 The Applicant testified that when Mr Robinson and Mr Sacco purchased the business he was asked to become the licenced
plumber for the business and he agreed. He said the arrangement continued when Newtrades Pty Ltd purchased the business.
The Applicant said he became aware that his employer had changed when he received a group certificate for the period 6 April
2000 to 1 June 2000. The group certificate stated his employer was Lyons & Peirce Austec/Zanzebar Holdings. He later
received another group certificate dated 25 July 2000 signed by Mr Blandin. The certificate stated he was employed by Lyons
& Peirce Australia Pty Ltd. On 16 October 2000 the Applicant received a payslip from Lyons & Peirce Australia Pty Ltd
stating he had accrued 66.67 hours annual leave.

9 The Applicant said that once Mr Robinson left the business Mr Blandin worked in the business full time and was in control of
the business. In early October 2000 Mr Blandin informed the Applicant that the company was to be split into two sections. He
informed the Applicant that the plumbing, construction work would remain as Lyons & Peirce Australia Pty Ltd and the
plumbing and electrical maintenance section would be called LP Maintenance. LP Maintenance Pty Ltd was registered as a
company on 18 October 2000. Mr Blandin was appointed as sole director and secretary of the company on the same day. The
Applicant provided his plumbing licence to LP Maintenance Pty Ltd. About that time the business moved to an address in
Malaga. Shortly after, the Applicant was informed that Mr Leslie Guidera would be taking over as the new director of LP
Maintenance Pty Ltd. Mr Guidera was appointed as sole director and secretary on 27 October 2000 and Mr Blandin ceased to
be a director and secretary of LP Maintenance Pty Ltd on that day. An Administrator was appointed to Lyons & Peirce
Australia Pty Ltd on 10 November 2000 and a liquidator was appointed on 6 December 2000.

10 The Applicant said that when Lyons & Peirce Australia Pty Ltd went into liquidation all the accounts used to purchase
plumbing and electrical supplies were closed and Mr Guidera had to open new accounts. To assist in keeping the business
running, the Applicant purchased some materials using his personal credit card account. The Applicant conceded in cross-
examination that when Lyons & Peirce Australia Pty Ltd was in receivership, LP Maintenance Pty Ltd and another company
tendered for stock, vehicles and telephone numbers of Lyons & Peirce Australia Pty Ltd. LP Maintenance Pty Ltd was
unsuccessful. He conceded work quietened down after they changed telephone numbers. The Applicant said that Mr Guidera
informed him that he was looking for someone to help finance the business and that he had someone in mind who would either
invest money into the business or purchase the business. The Applicant testified that he worked until Monday, 8 January
2001 when Mr Guidera informed him that the investor was not coming on board and the company would close its doors on
Wednesday, 10 January 2001. At the time Mr Guidera informed the Applicant that this was to occur Mr Blandin was present.
The Applicant said this decision was surprising as the business had a number of reliable, long standing clients. The Applicant
spent two days completing outstanding jobs. He was informed by Mr Guidera he could take time off to look for other work. On
Wednesday, 10 January 2001 he contacted the Water Corporation and advised them he had withdrawn his plumbing licence
from LP Maintenance Pty Ltd. Mr Guidera told him to contact the Lyons & Peirce Australia Pty Ltd Liquidator to obtain his
holiday pay. The Applicant handed in his keys and left the company. He was offered work by more than one unrelated
company. On the following Monday, 15 January 2001 he commenced work with a new employer.
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11 The Applicant testified that he was not paid wages for 10 January 2001, nor was he paid any annual leave or severance pay.
The Applicant produced a payslip which states he was paid salary for the week ending 9 January 2001 and that he had accrued
37.95 hours holiday leave. The Applicant maintains, however, that during the currency of his engagement in the �business�,
namely from 10 January 1974 until 10 January 2001, he had accrued 14.5 weeks of untaken annual leave.

12 Mr Guidera testified that he was employed as a family advisor. He said he took over the Respondent company in November
2000 after being asked to do so by Mr Blandin. He said LP Maintenance Pty Ltd was a separate business from �Lyons &
Peirce�. He said LP Maintenance Pty Ltd was set up to provide people who had worked for �Lyons & Peirce� with
employment as Lyons & Peirce Australia Pty Ltd was going into liquidation. He became the sole director of the Respondent a
few weeks after the company was registered. He said he realised very quickly that the business needed an injection of funds as
its major clients were on a 90 day payment arrangement which required the company to obtain finance through a financial
business, Key Factors Pty Ltd. Initially the business retained the �Lyons & Peirce� telephone numbers. However, the
Liquidator sold the telephone numbers to another plumbing company for $50,000. Mr Guidera said that after the telephone
numbers were sold the Respondent experienced a loss of 40% to 60% of its business.

13 Mr Guidera says he was unable to find an investor for the business so he was forced to close it down. He said that the
Respondent has no assets. It has a few creditors and the only reason why the Respondent has not been de-registered is that Key
Factors Pty Ltd has a registered charge over the Respondent.

Submissions
14 Mr Fayle, on behalf of the Applicant, contends that at all material times the business carried out by Lyons & Peirce Pty Ltd,

from 1974 and by its successors, including the Respondent, did not change. After the Applicant became a tradesman, his duties
and the customers did not substantially change. It is contended that the business changed hands �on paper� after it was sold by
Redbrook Holdings Pty Ltd but Mr Blandin at all material times remained in control. Further, at no time did the Applicant re-
negotiate his contract of employment when the business changed hands. His employment simply continued. Accordingly, it is
argued there was a succession of business which requires the Commission in this matter to regard the Applicant as having been
employed by the Respondent for 27 years.

Legal Principles
15 Despite the submissions made on behalf of the Applicant that the facts of this case establish a succession of employment and

continuity of employment, such a submission is flawed at law. The concept of transmission or succession of business is a
statutory concept that is embodied in provisions such as s.6(4) of the Long Service Leave Act 1958. It is not part of the
common law. To the contrary, at law contracts of employment are not assignable. The rule is strict. For example where a
company goes into liquidation, the winding up order operates as a notice of discharge to the employees of the company (Nokes
v Doncaster Amalgamated Collieries Ltd [1940] 3 All ER 549). Commissioner Hodder recently rejected a similar argument in
Frost v Newlands Coal Pty Ltd Print Q1515 del. 3 June 1998, where a union argued that contracts of employment should travel
with the transmission of a business where work previously performed continues to be performed by a new operation. He held
the union�s argument was flawed as it is a well established principle at law that with the personal nature of a contract of
employment, a transfer or sale of a business operates to dissolve the contract.

16 In light of the principle established in Nokes v Doncaster Amalgamated Collieries Ltd, it is apparent that at law the Applicant
can only be said to have been employed by the Respondent from 18 October 2000 until 10 January 2001. Having considered
all of the evidence, in particular the evidence given by the Applicant that he purchased materials for the business whilst
employed by the Respondent to keep the business going, it is my view that the Applicant was well aware that the Respondent
may at some stage have to close its doors. I do not accept the Applicant�s contention that the Respondent had sufficient clients
to keep trading profitably. Clearly, however, the Applicant was not given reasonable notice that his employment was to come
to an end. Two days� notice is well below what would be considered to be reasonable. Accordingly, I am of the view that he
was unfairly dismissed on that basis.

17 A determination of what constitutes a period of reasonable notice by the Commission is also a discretionary decision. The
range of issues which are relevant factors to consider in determining a period of reasonable notice are well established and
were enunciated by the Full Bench in Tarozzi v WA Italian Club (Inc) (1991) 71 WAIG 2499 at 2501. These are�

�(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (e.g. a secure longstanding job).
(k) The employee�s prospective pension or other rights.�

18 When regard is had to the Applicant�s age and the fact that he held a senior position in the company, it is my view that the
Applicant should have been given four weeks� notice. As the length of the Applicant�s service with the Respondent was less
than three months, I am of the view that it would not be appropriate to make a separate award for redundancy. I will make an
order that the Respondent pay the Applicant $3,288.46 as compensation for failing to provide him with four weeks notice.

19 I am satisfied that the Applicant is owed one day�s pay. Accordingly, I will make an order that the Respondent pay the
Applicant $182.70. As to accrued annual leave I am satisfied that the Applicant�s payslip dated 9 January 2001 (Exhibit 4)
establishes that the Applicant is owed 37.95 hours of accrued annual leave. Accordingly, I will also make an order that the
Respondent pay the Applicant $912.25 as accrued annual leave (calculated on the basis of a 38 hour week).

_________
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2002 WAIRC 05369
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP JOHN HASLER, APPLICANT
v.
LP MAINTENANCE PTY LTD ACN 094 805 366, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 167 OF 2001
CITATION NO. 2002 WAIRC 05369
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that he be paid compensation of $3,288.46. Order also
made he be paid $1,094.95 as an award for contractual benefits.

Representation
Applicant Mr C Fayle (Of counsel)
Respondent In person
_________________________________________________________________________________________________________

Order
HAVING heard Mr C Fayle on behalf of the Applicant and Mr L Guidera the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby�

1. DECLARES that the Respondent unfairly dismissed the Applicant;
2. ORDERS that the Respondent pay the Applicant $3,288.46 compensation, within 14 days of the date of this

order;
3. DECLARES that the Respondent denied the Applicant a benefit under his contract of employment, namely one

day�s pay and 37.95 hours accrued annual leave;
4. ORDERS that the Respondent pay to the Applicant $1,094.95 within 14 days of the date of this order;
5. ORDERS that the Application be and is otherwise hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05401
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADELE DAWN PATTERSON, APPLICANT
v.
CALOLD (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 1270 OF 2001
CITATION NO. 2002 WAIRC 05401
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Clohessy as agent
Respondent Ms J Auerbach of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (�the Act�). The

applicant, Ms Adele Patterson, worked for the respondent, Calold (WA) Pty Ltd, which traded as Roy Weston Kalamunda, as a
real estate representative from 27 November 2000 to 26 June 2001. The applicant in her application claimed that she was
dismissed without prior warnings or cause on 26 June 2001. She claimed also that she had been denied contractual benefits,
they being pro-rata annual leave and one month�s pay in lieu of notice.

2 At hearing the claim for annual leave was withdrawn. The claim for notice is for $10,000 and relates to 5 properties which Mr
Clohessy for the applicant says Ms Patterson had listed at the time of her dismissal and would have sold but for her dismissal.
The applicant was paid a commission rate of 46% of the commission on sales. The commission on these properties Mr
Clohessy estimates to be $22,000 of which Ms Patterson�s share would have been $10,000. Ms Patterson says at the time of
termination she would have liked to carry on with the sale of these properties, but was refused, hence depriving her of the
income. The remedy she seeks for her dismissal is reinstatement.

3 Mr Clohessy for the applicant says that the matter turns on whether the applicant was dismissed. He says that if the
Commission were to find that Ms Patterson terminated her own employment then there could be no claim for a notice period or
for an unfair dismissal. Ms Auerbach for the respondent says that the applicant was to be made redundant along with two other
staff members. The respondent had a change of heart and did not terminate Ms Patterson�s services. The applicant instead left
because she did not want to work for the respondent anymore.
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4 The applicant�s evidence is that she had heard rumours of staff movements and called Mr Christopher Calpakdjian, a director
of the respondent company, on Wednesday, 27 June 2001. The conversation was roughly as follows�

�Applicant: �What�s going on?�
Respondent �What have you heard?�
Applicant �No, Chris. You tell me�
Respondent �I�ve had to let Henry and Ruth go�
Respondent �Adele, I am having to let you go as well.�
Applicant �What? You�re giving me the sack. What for? What have I done wrong�
Respondent �I am going to have to let you go�

The applicant says she cannot remember the exact words as she was upset but that is generally how she remembers the
conversation.

5 Ms Patterson�s evidence is that she had about 5 listings at the time, worth in commission terms about $26,000. She told Mr
Calpakdjian that she would come to the company�s office the next day. She was in an upset state and did not go into the office
the next day, that being Thursday but attended the office on the following day, Friday, 29 June 2001. Ms Patterson had
2 properties advertised for the weekend and she asked who was going to open those properties. Ms Patterson was concerned
because the properties were owned by friends of hers. The respondent indicated that Mr Collura-Oldham, his partner in the
business, would open one of the properties. Mr Collura-Oldham joined the conversation at that time and the applicant asked
him about this and he said he could not do it. She complained that Mr Calpakdjian did not seem to be particularly worried
about the vendors of the properties.

6 During this conversation on the Friday, Mr Calpakdjian indicated that earnings were down for the year. Ms Patterson replied
that the economic conditions were not good, that she worked hard and that she liked to be paid for what she did. Ms Patterson
says that she attended to the two home opens on successive days at the weekend. One property was in York the other in
Queens Park. In response to whether Mr Calpakdjian indicated when she was to finish up she says�

�Well, I just said that I�d after the weekend, I�d bring any Home Open signs in and the keys, which I did do on the
Monday.� (Transcript pg 9)

She had previously telephoned the property owners to let them know of her dismissal. She says she gave Mr Calpakdjian her
keys on the following Monday in the company�s office.

7 The applicant in cross-examination says that Mr Calpakdjian sacked her during their telephone conversation at 5pm on 27 June
2001. She agrees that the respondent probably asked her to come into the office the next day. This occurred on 26 or 27 June
2001 and the applicant was very upset and did not go into the office the next day, ie the Thursday. She attended the office on
Friday, 29 June 2001. She says she told Mr Calpakdjian at that time that even though he had given her the sack, she was going
to open those homes. This discussion she says occurred in Mr Calpakdjian�s office. Ms Patterson says that she wanted to be
given the opportunity to finish her listings and conveyed this to Mr Calpakdjian. She does not know whether the other two
affected staff attempted to finalise their listings.

8 The applicant did not receive a letter regarding redundancy. She does not recall Mr Calpakdjian discussing with her on 25 June
2001 the need to secure more listings. On 3 July 2001 the applicant with two other employees went to the respondent to have
her separation certificate signed. The applicant filled out part of the form before giving it to the respondent and then had to
wait in the neighbouring shopping centre for half an hour before the respondent completed and signed the separation
certificate. She gave a letter [Exhibit R1] that day to Mr Calpakdjian claiming unfair dismissal. The applicant started work at
Ray White Real Estate three weeks after the termination.

9 The applicant gave evidence concerning the 5 listings which she says she is due commission on. The properties are as
follows�

a Canning Road, Carmel, this was an open listing sold by the applicant in July 2001.
b. Union Road, Carmel, the applicant does not know whether the contract with the agent expired on 1 April 2001
c. Goomalling Road, Toodyay Lot 2. This was owned by a personal friend of the applicant and the applicant took the

listing to another agent and received an offer on the property [Exhibit R2].
d. Wharf street, Queens Park. This was also owned by a personal friend of the applicant.
e. Balladong House, York. This was owned by a personal friend of the applicant. The applicant advised her that she

had been sacked and the property was later listed with another agent.
10 Mr Calpakdjian gave evidence that the applicant was employed on a commission basis. He had known her for several years.

He says his office includes 7 sales persons including his partner and himself. As at May 2001 his figures for the preceding 3 to
4 months showed an increase in overheads and a decrease in sales. He tried new systems with the staff to improve the sales
figures. This was met with negativity by some staff, including the applicant. His office usually provides general support, eg
office telephone, secretarial, business cards and the advertising is paid by the vendor.

11 His partner and he decided that they had to lay staff off due to the reduction in work and increase in costs and Mr Calpakdjian
told Ms Ledger and Mr Jones of their redundancies. He had intended to make the applicant redundant, and let Ms Ledger know
this on 26 June 2001. On 27 June 2001 the applicant rang him expressing her concerns, having heard that she may be made
redundant. She was crying and very upset and he told her to come in to the office and discuss the matter. She was to come in
the next morning. He says that the applicant came into the office on 29 June 2001. Prior to that time he had had a discussion
with his partner and they had had a change of heart. Mr Calpakdjian advised Ms Patterson that she was not to be made
redundant and they would give her a chance to improve. He does not recall saying to her on 27 June that �I�ll have to let you
go�, although in cross examination he concedes that he had advised her of her redundancy.

12 He says the applicant, on the Friday was mostly concerned about the vendors. He advised her that his partner and he wanted
her to stay but that she would have to lift her performance. The applicant indicated that she could not work under those
circumstances and her mind was elsewhere. The applicant insisted on doing the two home opens, but opened only the York
property. Mr Collura-Oldham, was too busy to handle the properties. Ms Patterson then arrived at the office on Monday and
returned the keys and signs. The respondent says he was surprised at this. He knew at that stage that the applicant was not
working for him. He thinks that she indicated again that she was not working under those circumstances. He says he did
complete the three separation certificates under pressure from the employees when they brought them to the office. He asked
them to wait, and in the meantime he completed the remainder of the separation certificates. Ms Patterson completed the
termination date.
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13 Mr Calpakdjian gave evidence that he advised Ms Linda Skinner, the Property Manager of the redundancies and that he was
not going to make Ms Patterson redundant. He said that for each of the properties with the exception of Wharf Street Queens
Park, there had been no sale of the property by the respondent company. The Queens Park property had been sold by Nick
Ciocca but it was not the applicant�s sale. The York property was withdrawn, the Canning Rd property listing was an open
listing and the Union St listing had expired. The Toodyay property was taken by another agency, ie. Ray White. Mr
Calpakdjian admits that the applicant would not have known that her employment was in jeopardy and says that the applicant
was told in a general forum about the need to improve performance. He says, however, that the applicant was not terminated.
He did not query with anyone why the applicant brought the signs and the keys in on the Monday.

14 Mr Stephen Collura-Oldham, a joint Director of the respondent, gave evidence that his partner and he jointly decide matters to
do with the business. However, Mr Calpakdjian is more concerned about the staffing issues. They had decided at the end of
May to make several staff redundant as sales levels were not as anticipated. They decided to make the applicant redundant
along with Ms Ledger and Mr Jones but had second thoughts about Ms Patterson. On 29 June 2001 when the applicant came in
to discuss the situation he says Mr Calpakdjian advised her that they wanted her to carry on in her employment. The applicant
was concerned about listings and was not particularly happy. The applicant agreed to continue working on her listings. She
opened the York property on Saturday. Mr Collura-Oldham says he opened the Wharf St Property on the Saturday. His
evidence is�

���Well, we thought, you know, �She�s been - - she�s very upset. By Monday she probably - - you know, may change
her mind again�. So we thought - - well, we wouldn�t have let the York property open if she wasn�t working for the
company but she wanted to open the York property, so - - you know, I - - I don�t know about Chris but I assumed that she
was okay to work there and by Monday she�d probably cool down and, you know - - so we were going to see what
happened, you know, whether she come - - you know, decided what she wants to do. We - - I didn�t seriously think she
was going to resign on the Friday until the Monday she came in - - well, I assume it was Monday, came in, because she
brought her signs in. So -�
- - because of her state, did you think that she might�ve changed her mind over the weekend and decided to stay? Is it - -?-
--Well, I thought she might, yes.� (Transcript pg 77 & 78)

In other words Mr Collura-Oldham thought that Ms Patterson might be okay. The applicant decided to stay on only to do her
listings. His evidence is that he thought the applicant resigned on the Friday but wanted to do her listing and thought she may
have had a change of mind over the weekend and continue. He did not take steps to keep her. He assumed that as Ms Patterson
had returned the signs and keys that she did not want to work there any further.

15 Evidence was also given by Ms Linda Enid Skinner, the property manager for Roy Weston. She says that [Exhibit CC4] was a
letter typed by her on 27 June 2001 for Ms Ledger and Mr Jones. She asked Mr Calpakdjian whether she had to do one for the
applicant and he said no, she is coming back to discuss the issue.

16 I do not have confidence in the evidence of Ms Patterson and her recollections of conversations. Her evidence would appear to
be certain or clear on the points she would wish to make and less so about what was said to her. I do not consider her evidence
regarding the discussion on 29 June 2001 as being reliable. Equally I do not have confidence about her evidence concerning
the listings she had. Mr Calpakdjian gave detailed and credible evidence about these listings. I do not have reservations about
the evidence of Mr Calpakdjian, Mr Collura-Oldham and Ms Skinner. In each case under cross examination they were frank in
their approach. Where there is difference in the evidence of these three witnesses as opposed to Ms Patterson, I would accept
their evidence over that of Ms Patterson.

17 I have no doubt that if a dismissal can be said to have occurred then the dismissal of Ms Patterson would be unfair due to a
lack of procedural fairness or proper justification to the applicant as to why she was to be made redundant as opposed to one of
her colleagues. There was admitted reluctance by Ms Patterson to adopt new procedures for increasing sales. This seemed to
her to be more paperwork. However, her level of listings would appear to be comparatively good vis a vis her colleagues.

18 It is clear on all the evidence including that of Ms Patterson that she was asked to come in to the office on 29 June 2001 to
discuss her future. Ms Skinner says that no letter was drafted on 27 June 2001 regarding Ms Patterson�s termination. The
letters were typed for Ms Ledger and Mr Jones. Mr Calpakdjian and Mr Collura-Oldham say they had second thoughts about
her termination and decided to give her a further chance, subject to her performance. The bulk of the discussion on 29 June
2001 would appear to be about the sale of the 5 properties. Ms Patterson�s own evidence reaffirms her concern about these
properties and that she had taken steps prior to 29 June 2001 for the vendors to perhaps move their property to other agents.
Exhibit CC5 is confirmation of this whereby Mr Angus McPhee a client of the respondent complained considerably about Ms
Patterson�s treatment.

19 I accept Mr Calpakdjian�s evidence that Ms Patterson was not happy about the discussion and the conditions placed on her. Mr
Calpakdjian and Mr Collura-Oldham�s views were that she did not wish to work under the pressure of increasing sales. This
need for increased sales was earlier made evident to all staff, as was the need to comply with new systems eg activity sheets.  I
consider this both credible and likely explanation of what occurred in discussion on 29 June 2001. Ms Patterson expressed
concerns about the properties that she had listed and that were due for opening on the weekend. She attended the opening of
the York property on the Saturday. She had previously spoken to the owner and indicated that she had been sacked. Her
discussions with the owner were also for her to remove that property from Roy Weston�s listings. This subsequently occurred.

20 On the basis of the evidence I find as follows�
a. The respondent intended initially to make the applicant redundant on 27 June 2001.
b. Ms Patterson spoke to Mr Calpakdjian on that day. He indicated that she was to be made redundant but asked

her to attend the office the next day for further discussions.
c. Mr Calpakdjian and Mr Collura-Oldham on 28 June 2001 reconsidered their intention to make Ms Patterson

redundant and decided to continue her services subject to improved performance.
d. On 29 June 2001 the respondent advised the applicant that she could stay on in her employment.
e. The applicant was not happy with the conditions placed on her continued employment, namely to improve

sales. These conditions were not in any way new to the applicant.
f. The applicant was concerned about the sale of properties in her listings and continued to work by attending

to home opens on the weekend.
g. The applicant at her own initiative returned signs and keys to the respondent�s office on Monday.

21 I do not consider that Ms Patterson was dismissed. I consider instead that it is clear that the applicant resigned her own
employment and did not wish to continue working for Roy Weston. There is nothing in the evidence to suggest that the
respondent has been unfair in the treatment of the applicant with the exception of the suggestion as to why they did not follow
up with her on the Monday when she returned the signs and the keys. I consider the answer to that lies in the discussion on
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29 June 2001 where on the evidence of the respondent, which I accept, the applicant was clearly not happy about what she was
being told by the respondent. She was not being told that her employment was to be terminated. She was being told that her
performance needed to improve, and to do the activity sheets. It is clear on the basis of Ms Patterson�s evidence that she did
not like doing the extra paperwork required of her by the respondent.

22 Mr Clohessy for the applicant says that Ms Patterson was dismissed on the Wednesday and did not on the Friday accept the
revocation by the employer of the termination. This in my view is not a correct portrayal of the facts. Ms Patterson knew she
was due to attend the office on 28 June 2001 to talk about her employment. Ms Patterson did come in on the next day, the
Friday, to talk about her employment. She then continued to perform her job after the Friday. Mr Clohessy says that what
happened on the Friday was a complete new employment arrangement. That is not in my view the correct portrayal of the
conversations between Ms Patterson and Mr Calpakdjian on 27 and 29 June 2001. The parties were to have further discussion
and did so.

23 I consider that the correct portrayal to be that Ms Patterson decided that she would not work for the respondent any further,
even though she had continuing employment and was only interested in securing the commissions on the five listings she says
she had at that time.

24 It is clear on the evidence of Mr Calpakdjian that of the 5 listings that the applicant claims commission for, only one was sold
by the respondent. There is much evidence and concern expressed at the hearing regarding the contractual benefits due to the
applicant for these 5 listings. I cannot see any merit in this application at all. The applicant says that the 5 properties if she had
stayed on would have been sold by her and hence is due as commission payment by way of notice. Leaving aside my findings
that there is in fact no dismissal, and hence the question of notice is moot, there has clearly only been a sale on one of the
properties by the respondent. The evidence also is that the applicant left and did not sell this property.  The applicant�s action
resulted in at least two if not three of the properties being removed from the respondent company�s listings. It is difficult then
to see how the applicant could be entitled to the commission as a denied contractual benefit.

25 For all of the above reasons I would dismiss the application.

_________

2002 WAIRC 05399
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADELE DAWN PATTERSON, APPLICANT
v.
CALOLD (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 26 APRIL 2002
FILE NO. APPLICATION 1270 OF 2001
CITATION NO. 2002 WAIRC 05399
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Clohessy as agent
Respondent Mr J Auerbach of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Clohessy on behalf of the applicant and Ms J Auerbach of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05230
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT ARTHUR RICHARDSON, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 2003 OF 2001
CITATION NO. 2002 WAIRC 05230
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Richardson
Respondent Mr D Ruthven
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application made pursuant to s29(1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant Mr

Richardson worked for the respondent, Goldfields Contractors, as a plant operator/truck driver. The applicant in his application
alleges that he was unfairly dismissed on 30 October 2001 and seeks reinstatement. At hearing Mr Richardson also claimed
$385 by way of denied contractual entitlements for damage to his car when he travelled to Gidgee goldmine.

2 Mr Richardson says he worked for the respondent at both Sandstone and Gidgee goldmines for the period 2 July 2001 to 29 or
30 October 2001. Whilst at the Sandstone mine he had to return home urgently to attend to his wife following an incident at
their house in Geraldton. This occurred around late September 2001 and whilst at home he received a call from Dudley Hart,
Site Manager for the respondent at Gidgee goldmine, who advised him that two men had left and they needed someone
urgently. He says Mr Hart asked him to drive his car to the Gidgee goldmine and advised him that the company would cover
the expenses. He thought this job was to be temporary but whilst at the goldmine, Mr Richardson asked Mr Dennis Larratt,
Personnel Officer, whether the position was full time and he indicated it was. He was also advised that he was to carry on as if
he had just had a few days off from the previous Sandstone job.

3 Mr Richardson worked 3 to 4 weeks at Gidgee goldmine and went on a scheduled break. On his return Mr Richardson worked
the Wednesday and Thursday and then on the Friday he says Mr Dudley Hart advised him that he had been told by Dexter Carr
(Mr Hart�s superior) that Mr Richardson had to finish up. He says that Mr Hart tried unsuccessfully to convince Mr Carr to
allow him to stay. The reason given was that Mr Carr had indicated that Mr Richardson had �stuffed us up� at the Sandstone
job, and that the respondent had employed someone else.

4 Mr Richardson says that he asked Mr Carr before going on his scheduled break whether he needed to look for another job and
was advised that he did not as there was work at Gidgee. He complained that he was replaced by someone without proper
experience.

5 Mr Richardson found a job the next day. He had earlier been talking to a truck driver at the Gidgee goldmine who worked for
Hampton Transport and who advised him of jobs required at the Hampton Transport. Mr Richardson says he finished on
29 October with the respondent and commenced on 30 October 2001 with Hampton Transport. He says he was receiving
$15 per hour with Goldfields Contractors and $14.21 per hour with Hampton Transport and was on casual employment with
the latter employer. Mr Richardson exhibited payslips of varying amounts from the respondent for the period covering
3 August 2001 to 26 October 2001. He says he earned about $1,100 per week with the respondent and worked about 77 hours
per week, although the hours changed and were never constant. Mr Richardson worked at Gidgee goldmine for Hampton
Transport for about three weeks. He recommenced work with that employer at Big Bell from 3 January to 22 February 2002.

6 Mr Dennis Ruthven, the General Manager for the respondent, gave evidence that Mr Richardson was employed from 2 August
2001 to 29 October 2001. He says he resigned his employment on 18 September 2001 when he left the Sandstone site and was
re-employed on 26 September 2001 at the Gidgee goldmine. He says Mr Richardson resigned his employment on 29 October
2001 to go work for Hampton Transport. Mr Ruthven denies that Mr Richardson was told to drive his car to the Gidgee
goldmine and says instead he was offered to fly or drive. On 24 October 2001, Mr Richardson was told that he could be
terminated as another contract was finishing and the longer term employees from that contract may come to the Gidgee
goldmine. Mr Ruthven�s evidence is that later between 24 October and 29 October 2001, Mr Richardson was told that he had a
continuing job as a truck driver at the Gidgee goldmine site. He says Mr Richardson was paid $15 per hour for his work. He
denies that an inexperienced operator took over Mr Richardson�s job.

7 In summary Mr Richardson says that he would not have left a full-time job to go to a casual job which he knew was unreliable.
He believes that his dismissal was as a result of having left the Sandstone site without the employer�s endorsement when he
had to attend to an emergency at home. He believes that Mr Carr�s treatment of employees is very unfair. Mr Ruthven says that
the matter is straightforward in that Mr Richardson was offered continuing employment, refused it and started another job the
next day.

8 Having heard Mr Ruthven and Mr Richardson, I have greater confidence in the evidence of Mr Ruthven and where there is a
difference between the two men I would accept the evidence of Mr Ruthven over that of Mr Richardson. I consider Mr
Ruthven�s evidence to more clear, consistent and credible. Put simply I accept the evidence of Mr Ruthven that Mr Richardson
was not required to drive to the Gidgee site and concomitantly I find that no agreement was struck to pay for damages to Mr
Richardson�s vehicle. I also accept the evidence of Mr Ruthven that Mr Richardson was offered continuing employment with
the respondent, on reconsideration after he had been advised that his job might go, and that he instead chose to take up
employment with Hamptons. In that sense I find that there has been no dismissal.

9 The Sandstone incident has particular significance in Mr Richardson�s mind yet he was contacted by the respondent and asked
to commence work shortly after that event. Mr Richardson was also particularly concerned by the employment at the Gidgee
site of another employee who he says did not know anything. Mr Ruthven rejects any allegations of incompetence by this
employee and says that he was a long term employee. Mr Richardson had a job arranged with Hamptons prior to his departure
from Goldfields Contractors and left immediately. In all the circumstances I consider it more likely that Mr Richardson having
heard that his job with the respondent might end, secured another job and decided to stay with that course of action when he
was offered continuing employment after the respondent reconsidered their position. He simply rejected the offer. For all of
these reasons I would dismiss the claim for unfair dismissal for want of jurisdiction and the claim for denied contractual
benefits as unproven.

_________

2002 WAIRC 05246
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT ARTHUR RICHARDSON, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 2003 OF 2001
CITATION NO. 2002 WAIRC 05246
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Mr R Richardson
Respondent Mr D Ruthven
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Richardson on his own behalf and Mr D Ruthven on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) ORDERS that the application for unfair dismissal be dismissed for want of jurisdiction.
(2) ORDERS that the application for outstanding contractual entitlements be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________
2002 WAIRC 05389

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT

v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 05389
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant No appearance
Respondent Mr S. Zurhaar appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given Ex tempore � as edited by the Commissioner)

1 This is an application by Christopher Lance Roberts (the Applicant) pursuant of the Industrial Relations Act, 1979 (the Act)
s.29(1)(b)(ii), where the Applicant claims that Greenfield Project Development Services Pty Ltd (the Respondent) at the
conclusion of a contract with the Applicant, owes him an amount in the sum of $944.21 for what he describes as
�accommodation charges�. The application was answered on 4th December 2001 by the Respondent.

2 The Respondent�s position has been, and remains, that on 24th August 2001 it entered into a written contract with the
Applicant; the substance of that contract, its wording and style, mean that the Applicant was not engaged as an employee, he
was in fact, a subcontractor; that, even if he is not a subcontractor and is, in fact, an employee, it has been paid all the
entitlements under the contract.

3 There is a sum of $357.81 which was set off against the Applicant�s claim because he, according to the Respondent, had
improperly charged that amount for food, beverage, and telephone charges which was paid for by the Respondent, not because
the Respondent had a responsibility to pay under the contractual arrangement between the Applicant and itself, but because the
Respondent was obliged to because of a contract it has with its client Bulong Nickel Operations Pty Ltd (BNO).

4 The Commission attempted to resolve the matter, first by a conference between the parties organised by Deputy Registrar
Lovegrove. It should be noted that the Applicant did not attend at the conference at the first listed time. There was another
conference, on 3rd January, when the Applicant only attended. The matter then was sent to the Commission as constituted. The
file shows a considerable amount of work undertaken by the Commission to try and to list this matter, much of this because of
the absence of the Applicant in various places.

5 Eventually, a conference took place on 19th February 2002. There was an application for further and better particulars dealt
with by the Commission. That application was filed on 8th February 2002. The Commission issued orders for further and better
particulars, at the request of the Respondent, on 20th February 2002. The Applicant then made an application for discovery,
which was granted by the Commission on 13th March 2002. All of these matters were dealt with in an effort to resolve this
dispute.

6 On the date of hearing the Applicant did not attend. He submitted, by letter (Exhibit 1), that he was away in Europe. This was
consistent with the information he had given the Commission previously. The letter describes this as follows�

�I apologise for not being able to attend the hearing. You may be aware, I am in Europe. I can be contacted by
telephone at any time if there are any further details you require. I would like the matter dealt with in my absence.�

7 The letter then goes on to submit why the Applicant believes he was an employee, addressing a number of issues which are set
out in the application. The Commission, having considered the situation, and upon hearing the submissions of Mr Zurhaar,
who appeared for the Respondent, applying the powers in s.27(1)(d), decided to proceed to hear and determine the matter in
the absence of the Applicant, he being duly summoned or duly served with a notice of hearing, that notice of proceedings, as I
said earlier, sent to him in January of this year.

8 If a person applies to this Commission for it to use its powers to order a Respondent to do a particular thing, that it must
provide the evidence upon which, on the balance of probabilities, the Commission should act. Prior to that, though, it is clear
that the Commission can only act under s.29(1)(b)(ii) of the Act if the matter is an industrial matter and if the claim has been
referred to the Commission by an employee. In this case, the Respondent says that the Applicant was not an employee. It
proffers a number of reasons why he was not. Mr Zurhaar referred to provisions of the contract which he says the Commission
should construe as establishing that the Applicant is truly a subcontractor.
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9 The Applicant says in his letter, (Exhibit 1) that he should be regarded as an employee because he treated and conducted
himself as such. He had to submit a weekly timesheet; he authorised the deduction of income tax and salary superannuation
from his salary; workers compensation and professional indemnity were paid by the Respondent; he had an employee payslip
and an employee number.

10 He reported to a supervisor on site, and was directed in his daily work. His salary was paid directly to his bank by the
Respondent fortnightly. He was asked by Mr Marshall, apparently a representative of the Respondent, to take the designated
position of shut-down planner as an employee, and he resigned as an employee.

11 None of these assertions of the Applicant are supported by any evidence whatsoever. He was not at the hearing to present it nor
did he submit any relevant documentary evidence. It is trite law that he who asserts must prove the assertion. The Respondent
agrees that, for instance, a payslip was provided, but Mr Zurhaar says that was done only because arrangements between the
Respondent and BNO required it to advise the Applicant what had been paid to him. The easiest way to do that was by way of
a payslip on site. At all times direct payments were made into the Applicant�s bank.

12 No tax was taken out of those payments, because the Applicant asserted when he signed the contract, by an addendum
initialled by him on the 24 June 2001, that the Respondent was not to deduct tax because he had an ATO exemption. That is
clear evidence of the state of mind of the Applicant, at least when he signed the contract, that he was, in fact, not an employee.
No employee could make such an amendment to a contract, because the law is clear that an employer, under the Taxation
Assessment Act 1935, is required to deduct tax from salary. That did not happen in this arrangement.

13 In applying the tests in Hollis v Vabu Pty Ltd 2001 HCA 44 the true contractual relationship between the parties here is, on the
evidence, hard to designate or define. On balance I am inclined to the view that it is more likely than not that the Applicant was
not an employee, although the balance is fine on the matter. It is clear under the law that one cannot make a contract something
that it is not merely by a cloud of words, that is, to describe it as something that it is not (see Cam and Sons v Sargeant [1940]
14 ALJR 166 per Dixon J. It may be that if other evidence had been presented to the Commission it might form a different
conclusion to the one that, on balance, the Applicant in this case was more likely than not a subcontractor, and is therefore
unable to enliven the jurisdiction set out in s.29(1)(b)(ii) of the Act.

14 However, if I am wrong about that, I intend to examine the merit of the matter. In Perth Finishing College v Watts
1989 (69 WAIG 2307) the jurisdiction of the Commission in dealing with matters such as this is discussed in detail by His
Honour the President at pages 2312 to 2316. The Commission is to act judicially. That is, it is to discover the terms of the
contract, and if the contract is not either an award or order of this Commission, to give effect to those terms.

15 As part of that process, it devolves upon the Applicant to prove the terms of the contract. All the Applicant has supplied in this
case by way of evidence, and it is wrong to describe the information I will read soon as, �evidence� because it is not sworn,
comes in the email received by the Commission on 14th April 2002, in Exhibit 1. All he says about the claim is�

�In regard to my claim, it is clear Mr Marshall knew of the $30 per day allowance from the start of my employment, as
evidenced in the details of the $357 deduction.�

16 There is nothing else before the Commission upon which it can test whether or not the Applicant was entitled by virtue of the
contract he had with the Respondent to an allowance of the nature claimed.

17 A careful examination of the agreement for provision of subcontract services, which is a part of Exhibit 2, shows that it is
silent on that matter. That is, at the time the agreement for provision of subcontract services was made between the parties,
there was no attention given to the question of the disputed allowance. There has been nothing else offered by the Applicant to
prove that the allowance was payable to him by the Respondent. Nor does he suggest, nor could he in my opinion, that the term
could be implied.

18 The Respondent says that is not surprising, because there was no such arrangement. In fact by virtue of the arrangements, to
which Mr Zurhaar has attested under oath, between it and BNO, BNO agreed to provide an accommodation allowance of
$30.00 per day to a number of people that worked on its operations. The Respondent only became involved in the exercise
because it was advised by BNO that its policies concerning use of allowances were breached by the Applicant when he
charged a number of bills for telephones and alcohol to the hotel account. In Exhibit 3, Annexure C there is a memorandum
from BNO which says, inter alia�

�During a meeting with Wayne Ashworth on Wednesday to discuss $30 per day living away from home allowance, he
made me aware that Chris Roberts had been rorting the system by running up extensive bills at the Hannan�s Hotel.
After this meeting I verbally explained the new allowance to the team, including Mr Roberts.�

19 The new allowance became part of a revision to BNO policy on accommodation the same day. That was distributed to the
Applicant, and it is open to conclude he knew about it. That he did have some doubts in his mind about who was responsible to
pay the allowance is clear in an email sent by him to Alex Stenhouse on 27th September 2001. It says this�

�Has the $30 allowance been agreed? With whom? What is the preferred procedure for me to claim the allowance? Do I
seek payment from Greenfields or BNO?� (Annexure E to Exhibit 3)

20 It is clear from that this writing that on 27th September 2001, well after the time he signed the contract with the Respondent the
Applicant did not know who was responsible to pay the allowance. What one can draw from that is that there was no
arrangement for an accommodation allowance made, and the Applicant was trying to find out after it had been raised by BNO
with him. That happened after the accommodation policy and procedures were changed, and the motel at which he was staying
had been directed to cease taking food, beverage, and laundry, telephone charges against his room account. It was only then
that he started asking the questions about the responsibility for the allowance.

21 Having considered the information before the Commission, and notwithstanding the absence of the Applicant, there is
sufficient to convince me that the Applicant has been unable to establish his contractual entitlement to the $30.00 per day
allowance, payable by the Respondent in this matter. He may have had an agreement with BNO, but that is not a contract he
can enforce by way of s.29 of the Act, at least against the Respondent in this matter.

22 My findings are as follows: more likely than not the Applicant was not an employee of the Respondent, although that is a
decision of fine balance, and therefore I need to examine the merit of the matter. Having done so I have reached the conclusion
that the Applicant has not established that the Respondent was liable to pay him for accommodation allowance, and therefore
the application must fail. For those reasons, the application will be dismissed.

_________
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2002 WAIRC 05391
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 24 APRIL 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 05391
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING no appearance for the Applicant and having heard Mr S. Zurhaar on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Application be, and is hereby, dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 05208
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAY JEANETTE SPEEDY, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED MONDAY, 8 APRIL 2002
FILE NO. APPLICATION 40 OF 2002
CITATION NO. 2002 WAIRC 05208
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements granted.
Representation
Applicant Ms K. Speedy
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 On 9 January 2002, Ms Speedy lodged an application in this Commission claiming that she was employed by Airpro 2000 Pty
Ltd as its bookkeeper and that she has not been paid her final wages which she has calculated as being $1,000.

2 My findings in this matter are that I am satisfied Ms Speedy was employed by Airpro 2000 Pty Ltd. That is because there is a
copy of an Employment Separation Certificate which became exhibit 1 which bears the stamp of Airpro 2000 Pty Ltd and
includes the employer�s details and its group employer number. It clearly shows that Ms Speedy is, as she has given evidence,
an employee or a former employee of the respondent. She has also tendered in evidence copies of Payroll Advice slips for
periods in July and August 2001 and those documents also show that Ms Speedy was an employee of the respondent.

3 I am satisfied from her evidence that she was entitled to be paid a wage of $640 per week. I am also satisfied that it was a term
of her contract, the verbal agreement between her and Airpro 2000 Pty Ltd, that she would be entitled to holiday pay and sick
leave.

4 In relation to the claim that she has brought to the Commission, I accept her evidence based upon the Employment Separation
Certificate that at the time her employment was terminated by reason of redundancy, Airpro 2000 Pty Ltd owed Ms Speedy the
sum of $1,380 nett because that is the amount which the company has put into the appropriate place on the Employment
Separation Certificate. I am also satisfied from Ms Speedy�s evidence that of that $1,380 nett only $380 has in fact been
received by her and that is evidenced by the entry in the National Bank Statement which became exhibit 3. Accordingly, it is a
matter of simple arithmetic to show that Airpro 2000 Pty Ltd still owes Ms Speedy the sum of $1,000 nett being the balance of
the $1,380 it admits it owes.

5 The matter seems to me to be quite straightforward. I am satisfied that Ms Speedy is entitled to the sum of $1,000 nett under
her contract of employment. I am satisfied from her evidence that it has not been paid to her. I am satisfied that it is not a sum
of money that is due to her by way of an award or an Order and accordingly I propose to make an Order as follows. I will make
an Order in these terms, that is, that Airpro 2000 Pty Ltd forthwith pay Kay Jeanette Speedy the sum of $1,000 nett by way of
wages due to her under her contract of employment.

6 Order accordingly.
_________
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2002 WAIRC 05247
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KAY JEANETTE SPEEDY, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO. APPLICATION 40 OF 2002
CITATION NO. 2002 WAIRC 05247
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements granted.
Representation
Applicant Ms K. Speedy
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms K. Speedy on her own behalf as the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders �

THAT Airpro 2000 Pty Ltd forthwith pay Kay Jeanette Speedy the sum of $1,000 nett by way of wages due to her under
her contract of employment.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________
2002 WAIRC 05170

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DOUGLAS GEORGE SWINGLER, APPLICANT

v.
METHODIST LADIES COLLEGE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 5 APRIL 2002
FILE NO. APPLICATION 1525 OF 2001
CITATION NO. 2002 WAIRC 05170
_________________________________________________________________________________________________________

Result Orders made that the Respondent pay the Applicant $6,016.00 (gross) as salary and $69,397.27 as
redundancy pay.

Representation
Applicant Mr S P Kemp and Mr I Tait (of counsel)
Respondent Mr G Smith and Ms Power (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Douglas George Swingler

(�the Applicant�) claims that he is owed benefits to which he is entitled under a contract of employment, not being a benefit
under an award or order. The Applicant was employed by Methodist Ladies College (�the Respondent�) from 1 January
1974 until 31 December 2000. At the time the Applicant�s employment came to an end he was employed as Dean of Studies.

2 The Applicant claimed in his application that he was due an amount of $6,016.00 (gross) as unpaid salary increments, pursuant
to his contract of employment. This matter was heard on 19 and 20 February 2002. At the conclusion of the evidence Mr Smith
(of counsel) on behalf of the Respondent conceded that the Respondent owed the Applicant the amount of $6,016.00 (gross) as
unpaid salary increments for 1999 and 2000. In light of that concession the Commission made an order on 20 February
2002 that the Respondent pay to the Applicant that sum of money.

3 The Applicant claims that he is owed an amount of 54 weeks of redundancy pay calculated at an annual salary of $66,827.00.
Further the Applicant says that he is owed six months pay in lieu of notice being an amount of $33,414.00. In light of the
concession in respect of the unpaid salary increments, these reasons only deal with the Applicant�s claim for redundancy pay
and pay in lieu of notice.

Background
4 At the outset of the hearing Mr Kemp (of counsel) on behalf of the Applicant advised the Commission that the parties had

agreed to a number of facts. The relevant agreed facts in relation to the claims for redundancy pay and notice pay are as
follows�

1. The Applicant commenced employment with the Respondent on 1 January 1974 as Master in Charge of
Chemistry.

2. The Applicant was promoted to Dean of Studies on 1 January 1989.
7. The College executive was re-structured as of 1 January 1997. The position of Deputy Principal was abolished

and a Dean of Students and Staff (Mrs J Ethell) was appointed to join the Dean of Studies (the Applicant), the
Head of Junior School (Mrs Leonie Drew) and the Business Manager (Mrs Ann Willis) as the second tier in the
administrative under the then Principal (Ms Margaret Nadebaum).
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8. In 1997 the Council of the Respondent introduced a 3 year salary agreement with executive staff. Under this
proposal 2 salary options were offered to staff.

9. On 3 February 1998 the Applicant was requested to sign a 2 year fixed term contract.
10. On 29 May 1998 the Applicant was informed by the Chair of Council that he would be paid a bonus �for the

very commendable way in which you are fulfilling your role as Dean of Studies and as a member of the Senior
Management team of the college�.

11. The Applicant did not receive a salary increase for 1999.
12. On 1 January 1999 Christine Jenkins commenced employment as the Principal of the Respondent.
13. On 3 February 1999 the Applicant had a meeting with the Principal.
14. On 8 June 1999 the Respondent advertised two new curriculum positions in the Staff Weekly Bulletin. The titles

of the two curriculum positions were �Curriculum Co-ordinator Years 8 to 10� and �Curriculum Co-ordinator
Years 11 and 12�. Both positions were for 3 year periods. Mrs Cherie Lewis was appointed to the Years 8 to
10 position and Mrs Lois Joll was appointed to the Years 11 and 12 position. These positions commenced in
January 2000.

15. The Applicant visited the Principal�s office that day (ie 8 June 1999) and asked what role he would have on
return from long service leave. The Principal�

a. advised that it might be some kind of administrative role;
b. suggested that these matters be talked through at a later date;
c. said she had not thought that far ahead as to whether the Applicant would be a member of the

executive upon his return from long service leave.
16. On 28 June 1999 the Respondent advertised for 2 positions in the Staff Weekly Bulletin, an Assistant Timetabler

and a Timetabler.
17. The Applicant commenced long service leave in 2000 and received a 3% salary increase for that year.
18. During or about March 2000 the Head of Learning Technologies ceased employment with the Respondent.
19. On 28 June 2000 the Applicant met with the Principal at which time he was told that the Respondent had

restructured the executive and the position of Dean of Studies was no longer in existence.
20. On 29 June 2000 the Applicant applied for the position of Head of Senior School at Peter Moyes Anglican

School Community School situate at Elliston Parade, Mindarie.
21. On 6 July 2000 the Applicant emailed the Respondent requesting�

a. a brief outline of the restructure of the executive;
b. information in relation to the new position involved in the development of staff information

technology skills.
22. On 17 July 2000 the Principal of the Respondent emailed the Applicant in response advising that she could not

be more definite about the college administrative structures until after the next Council meeting.
23. On 27 July 2000 the Applicant was offered the position of Head of Senior School at Peter Moyes Anglican

School Community School.
24. On 19 August 2000 the Applicant accepted the position of Head of Senior School at Peter Moyes Anglican

School Community School commencing 1 January 2001 at an annual salary of $66,352.00 plus employer�s
statutory contribution of 8% of annual salary and annual leave of 6 weeks.

25. On 4 September 2000 the Principal of the Respondent wrote to the Applicant advising him that the position of
Dean of Studies would not be available in the next year.

26. By way of letter dated 17 October 2000 the Applicant advised the Respondent that he had decided to accept the
position of Head of Senior School at Peter Moyes Anglican School Community School in 2001.

27. The Applicant received a salary in the sum of $61,917 for the 1999 year and a salary in the sum of
$63,774.51 for the 2000 year. Other employment entitlements included�

a. employer�s statutory contribution of 10% of annual salary;
b. 12 weeks annual leave.

28. As at 31 December 2000 the Applicant had accrued sick leave of 333 days.
29. Whilst employed by the Respondent enjoyed free morning tea and lunch benefits.

The Applicant�s Evidence
5 The Applicant testified that he is now aged 57 years. The Applicant�s Curriculum Vitae records that he graduated from the

University of Western Australia with an Honours Degree in Physical Chemistry in 1966, and a Diploma of Education in 1975.
He commenced teaching in the private sector in 1968. He commenced working for the Respondent in 1974 as Head of
Chemistry. He held that position until 1988. He was then Head of Rome House from 1975 to 1988, and then Head of the
Science Department from 1979 to 1988. He was appointed the Dean of Studies in 1989. Whilst working as a Dean of Studies
he taught Science in years 8 to 10 and Chemistry in years 11 and 12. When the Applicant was appointed to the position of
Dean of Studies he received a letter of appointment from the then Principal of the Methodist Ladies College, Dr Hadley. In a
letter dated 7 November 1988 Dr Hadley stated�

�I am pleased to confirm your appointment as the Dean of Studies at Methodist Ladies� College, this position to come
into effect formally as from 1st January, 1989.
The salary for this position is pitched half-way between the salary level of Head of a major subject department and that of
Deputy Principal. In precise terms this means that your salary will increase next year by $2030 to the level of $39,911 per
annum.
As you will be retaining your over-all position as Head of the Science Department, you will be relieved of teaching three
classes instead of two. It should be noted here that Mr. Ian Ford and Mrs. Chris Leather have been appointed to the acting
positions of Head of Chemistry and Co-ordinator of Middle School Science respectively, these appointments to be
reviewed in twelve months� time.
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The responsibilities of the Dean of Studies, as set out in the job description, should probably best be regarded as our
initial working model, as I am sure that once you are in the position there are some responsibilities we will want to add
and some we wish to amend drastically. I have no doubt that at some point we will want to re-work the job description.
In the meantime may I say how pleased I am that you are the inaugural appointee to this position. You have many special
qualities to bring to the task and I am confident that the school will benefit from them.�

6 In 1998 the Applicant was asked to sign a 2 year fixed term contract. When the Applicant was provided with a copy of the
contract attached was a Job Description for the position of Dean of Studies. The Applicant said that the 1998 Job Description
set out the duties of his position as Dean of Studies. The 1998 Job Description described his duties as follows�

�The Dean of Studies is responsible to the Principal for matters relating to the organisation and delivery of the curriculum
in Years 8 to 12. The Dean also contributes to the overall strategic and operational planning in the college as a member of
the Executive Management team and assists with the implementation of team initiatives.
The key areas of responsibility are as follows.
1. To manage all aspects of the timetabling process, including students� subject choices.
2. To manage student assessment, examinations and reporting to parents, both directly and through student reports and

to manage the awarding of Speech Night prizes.
3. To maintain academic records as required for internal and external accountability.
4. To manage all Curriculum Council, TAFE and T.I.S.C.�related matters.
5. To manage teaching practice in the Senior School.
6. To manage the college calendar.
7. To develop, and recommend to the Principal, policy positions and procedures relating to the key areas of

responsibility.
8. To promote the ethos and objectives of the college and to support college functions actively.
9. To undertake some classroom teaching.
10. To liaise with parents on matters relating to these areas of responsibility.
11. To deputise for the Principal as required.
12. To help all Heads of Department to understand and operate within the Occupational Safety and Health legislative

framework.
13. To manage the training of students in occupational health and safety as appropriate within the curriculum.
14. To undertake other responsibilities as required by the Principal from time to time.�

7 As Dean of Studies the Applicant held a position that was part of the executive of the school administration. The college
executive comprised the Principal, the Dean of Students and Staff, the Dean of Studies, the Head of Junior School and the
Business Manager.

8 On 1 January 1999 Ms Christine Jenkins commenced employment as the Principal of the college. The Applicant testified that
on 19 January 1999 Ms Jenkins telephoned him at home whilst he was on holidays and asked to meet to brief her on the
aspects of his role within the school. They met on 3 February 1999. He said Ms Jenkins informed him that the School Council
(the governing body of the Respondent) was angry with the Applicant because he had not signed the two year fixed term
contract in 1998. He said Ms Jenkins told him that he would be required to take long service leave in the year 2000. The
Applicant had accrued sufficient long service leave to take the first three terms as long service leave. Ms Jenkins said he could
take the fourth term off on full pay. The Applicant said that Ms Jenkins also told him he needed to give some thought to his
future and he needed to undertake some significant professional development. He said that he was stunned by her comments as
the year before he had received a letter of commendation in relation to his work.

9 Part of the Applicant�s duties as Dean of Studies was to manage all curriculum council, TAFE and TISC related matters. In
early June 1999 Ms Jenkins advised staff in a Staff Bulletin that she intended to advertise two positions to commence in 2000,
a Year 8-10 Curriculum Co-ordinator and a Year 11/12 Curriculum Co-ordinator. The Applicant said that the advertisements
came as a shock to him, as curriculum work formed a large part of his job. He said he raised this with Ms Jenkins and asked
what was going to happen to his role when he came back at the beginning of 2001. He said Ms Jenkins informed him that she
did not know what role he would have in the year 2001. In particular he asked and she answered �� what�s going to happen
when I come back from leave?� �I can�t tell you. You�ll need to come back and see me in August next year� �Will I be in the
executive when I come back?� �Can�t tell you.� �What sort of role might I have?� �Could be some sort of administrative role.
Don�t know.�

10 In a staff weekly bulletin dated 8 June 1999 Ms Jenkins advised the staff�
�As foreshadowed in last week�s Staff Bulletin, I wish to invite applications for two new positions of responsibility to
commence in 2000. One will be Year 8 � 10 Curriculum Co-ordinator, the other will be Year 11/12 Curriculum Co-
ordinator. Both positions are significant leadership roles in the area of curriculum at this time of change at all levels of the
College. The Year 11/12 Curriculum Co-ordinator will attend to all Curriculum Council, TISC and similar matters, but
will be expected to lead and advise departments as the Post-Compulsory Review progresses.
The Year 8 � 10 Curriculum Co-ordinator will be closely involved in assisting departments with the implementation
phase of the Curriculum Framework and changes to our methods of assessment and reporting. There will be a need for the
Curriculum Co-ordinators to work closely together and to liaise with Barclay House to ensure a smooth K �
12 approach.�

11 On 28 June 1999 Ms Jenkins filled the position of Planning Co-ordinator. She offered it to a person for a two year term with an
option for renewal by mutual agreement. On a copy of the offer that was sent to the Applicant, Ms Jenkins wrote a note�

�Dear Doug
Thought you�d like to see this. Will negotiate duties for 2001 for you and Michael.�

Michael was the person to whom the offer of Planning Co-ordinator was made. When the Applicant saw the offer of a two year
term he said it was apparent to him that his role in 2001 as Dean of Studies would be in doubt as the Planning Co-ordinator�s
work was also part of his duties as Dean of Studies. On 23 August 1999 Ms Jenkins announced to the staff that she had
appointed the position of Year 8 � 10 Curriculum Co-ordinator for a three year term from the commencement of 2000. The
Applicant said that when he left school at the end of 1999 he divided up all his files and gave them to each of the three co-
ordinators. He said it was clear to him that from the end of 1999 that the Dean of Studies position had ceased to exist as all of
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his work had been allocated to these three people. He said that somebody took over his office and his title, �Dean of Studies�,
was taken from the door. When he left to go on long service leave Ms Jenkins had not given him any information as to what
role he would have in the year 2001.

12 On 28 June 2000 Ms Jenkins telephoned the Applicant and asked him to come in and have an informal chat about positions for
2001. He said that she informed him that the position of Dean of Studies no longer existed and that she was very happy with
the work of the Curriculum Co-ordinators and she asked whether he would be interested in taking up a position in 2001 that
involved the International Computer Driver�s Licence program. He said that he did not give any indication of his interest, he
just listened to what she had to say. He later rang a Mr Chia who was running an International Computer Driver�s Licence
program at the Eastern Hills Senior High School and asked him for information about the course. Mr Chia indicated to the
Applicant that to run the program you need information technology experience and training. The Applicant testified he was
very upset as it was clear to him that he would not have an ongoing role in the executive of the school in the year 2001. Further
he was of the opinion that the job offer was made cynically as he had no formal training in information technology. The
Applicant said that at that time he had seen advertised in the West Australian newspaper two positions, one for Head of Middle
School and one for Head of Senior School at the Peter Moyes Anglican Community School in Mindarie. Applications closed
on 30 June 2000. He said in his view he had no choice but to apply. On 29 June 2000 the Applicant wrote to the Principal of
the Peter Moyes Anglican Community School and applied for the position for Head of Senior School. On 6 July 2000 the
Applicant sent an email to Ms Jenkins seeking further information about the restructuring of the executive and the
development of the IT skills position. In the email he stated�

�It would be appreciated if you could document the following for me in writing�
1. A brief outline of the �re-structuring of the Executive� that you propose for 2001 including reference to the

position of Dean of Studies.
2. Information in relation to the new position involved in the development of staff IT skills. In particular;

a) a job description
b) length of tenure (1 year, 2 years, permanent etc)
c) period allowance
d) proposed salary and responsibility allowance�

13 Ms Jenkins replied to the Applicant on 17 July 2000 as follows�
�Thank you for coming in last term for our informal discussion. I�m sorry but I can�t be more definite about the College
administrative structures until after the next Council Meeting. I will write to you in due course. As to the other position, I
wanted to find out whether it would be of interest to you before I did anything definite. If you are looking for particular
terms/conditions, it would be helpful for me to know your views about the scope of the role and thus how much time you
would envisage being needed. If the job is not at all of interest to you, I will advertise the position soon after mid-term, at
which stage I would certainly be more specific about terms/job description. Mark�s position had 12ppc and a Level
1 allowance, no end-date specified, and I�d expect this one would be similar, depending on who is appointed. Should you
wish to discuss this further, I�d suggest we meet again before the end of this month. Enjoy the term ahead.�

In March 2000 the Applicant had become aware that the person employed as the Head of Learning Technologies had been
terminated. Mark was the person who had held the position of Head of Learning Technologies.

14 Despite being advised by Ms Jenkins that the Applicant would be given more information about the Respondent�s
administrative structures after the next council meeting on 24 July 2000, the Applicant did not hear from Ms Jenkins until
4 September 2000. In the meantime the Applicant was offered the position of Head of Senior School at the Peter Moyes
Anglican Community School in Mindarie. The offer was made to him by letter dated 27 July 2000. The Applicant said that he
delayed in responding to the offer for as long as he could. He finally accepted the offer on 19 August 2000 by signing a
contract of employment.

15 On 4 September 2000 Ms Jenkins sent a letter to the Applicant, outlining the positions that would be available for him in the
year 2001. In that letter she stated�

�I am writing to you further to your emailed enquiry about the College Executive structure next year and the Head of
Learning Technologies position advertised last Saturday�s West Australian.
The re-structured curriculum positions in the College this year have been working very well. That being so, the position
of Dean of Studies will not be available next year. The College Executive will comprise the Principal, Dean of Students
and Staff, Business Manager, Head of Barclay House, Development Officer and Registrar.
In terms of your position next year, we have planned to allocate you a full teaching load within the Science department,
including some Senior Chemistry classes. This would be a position without any additional responsibility and would carry
a Step 13 salary only, $56,208 in 2001. Should you wish to seek a position of responsibility, you would be welcome to
apply for the position of Head of Learning Technologies which has a closing date of Tuesday 12 September. I have
enclosed an outline of the job description for 2000, but this is still open to some negotiation. At it stands, the position
would carry a Level 1 allowance and 12 periods per cycle time allowance. Based on the 2001 Step 13 salary, the total
package would be $64,639, compared with your 1999 salary of $64,881 if you were the successful applicant.
I am very conscious that you may want time to consider your position, but if I do not hear from you by the closing date
for the Head of Learning Technologies position, I will assume that you intend to return to a full-time Chemistry/Science
teaching load next year.�

16 The Applicant testified that when he received the letter he was distressed. He said that the position of Head of Learning
Technologies was not the position discussed with him in June but that in any event it was not a position that he, in his view,
was qualified for. As to the position of the Science teacher, he said it would be an insult to take up that position as he
considered that position to be a demotion. The Applicant sent a letter of response to Mrs Jenkins on 17 October 2000. In that
letter he stated�

�I refer to our various discussions regarding my employment with the College.
I confirm your advice that the position of Dean of Studies no longer exists and will not be available next year. You have
therefore planned to allocate me a full teaching load within the Science Department in 2001.
This is to inform you that I have instead decided to accept the position of Head of Senior School at Peter Moyes Anglican
Community School next year.�

17 The Applicant�s employment ceased on 31 December 2000. The Applicant testified that he did not accept the restructure was
genuine. It was his view that Mrs Jenkins had deliberately taken steps to displace him as the Dean of Studies. However in
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closing submissions it was conceded on behalf of the Applicant that the Respondent was entitled to restructure its organisation
and that the decision to restructure was not at law, unfair.

18 The Applicant testified that he would not have looked at, or taken another position if his position with the Respondent had
been secure, as he loved the staff and the students at the college. The college was located a twenty minute walk from his home.
The position that he took up at the Peter Moyes Anglican School was an appointment on probation for twelve months, with an
initial term of two years followed by successive terms of four years. He said at the time that he left the Respondent�s
employment he had 333 sick days leave accrued. He said that the new school only provides him with 8% employer
superannuation contribution, whereas the Respondent paid 10% in superannuation. He has to travel eighty minutes per day and
to do so he had to acquire a car. He also said that in his previous position he had entitlement to twelve weeks annual leave. He
now only has an entitlement to six weeks annual leave in his new position.
Respondent�s Evidence

19 Prior to the commencement of the Respondent�s case, the Commission was advised that the Applicant was not required to call
Mr Chia to give evidence as it was accepted that to run the International Computer Drivers Licence Program required some
training in information technology.

20 Mrs Christine Jenkins testified that she was the Principal of the College until 20 December 2001. She said that in about May of
1999 she directed the Applicant to take his accrued long service leave in 2000 as the Applicant had accrued three terms of long
service leave and staff had generally been directed to take accrued long service leave within 18 months of it coming due. She
said she arranged for him to have the balance of the year on full pay because it would be difficult to sell to parents one teacher
for three terms and another teacher for one term. Further it was easier to replace the Applicant for an entire year than for three
terms. Mrs Jenkins said the decision to direct the Applicant to take long service leave was not a means to displace him from the
position of Dean of Studies.

21 Mrs Jenkins said that after meeting with staff and Mr Swingler in the early part of 1999 she formed the view that recent
demands in respect of curriculum development required a specific response for the implementation of a new curriculum
framework. She said although Mr Swingler chaired the curriculum body in the College it was her view that specialised people
needed to be employed to develop curriculum as the development of curriculum had not been part of the Applicant�s role. She
said that at no time did she envisage that there would be no role for the Applicant in the year 2001. She said she thought that he
may want to be involved in administration.

22 Mrs Jenkins testified that when she met with the Applicant on 28 June 2000 she informed him that the position of Head of
Learning Technologies had become vacant. She said she wanted to see if he was interested in the position. She also said that if
he was interested in the position he would have got it. She said the International Computer Driver�s Licence Program was
discussed, but in her view it was a minor part of the position. She said she saw the Head of Learning Technologies as an
important and significant position. She said she felt the Applicant was qualified for the position because in her view he had
considerable computing skills. In cross examination Mrs Jenkins conceded that the former incumbent of the Head of Learning
Technologies position had a completely different set of skills to the Applicant, in that Mark had come from a mathematics
background, had formal qualifications in information technology and he had done a lot of professional work in information
technology. When cross examined about the Applicant�s skills in respect of computers she said she suspected that he had a
greater level of skills than she did. However, she said that if he was not up to that part of the role, that the college could have
reshaped the role. She maintained that the role of Head of Learning Technology was not an offer designed to force the
Applicant to resign.

23 Mrs Jenkins testified that she expected the Applicant to return to the school in 2001 and that if he had accepted the position of
Head of Learning Technologies, it is possible that he would have retained an executive position but she did not discuss that
with him.

24 Mrs Jenkins maintained the position of Dean of Studies was not made redundant in 2000. She said the duties of Dean of
Studies had been divided and carried out by others in the year 2000 and that if the Applicant decided to return and was willing
to be involved in administration some of his duties as Dean of Studies would have continued on in the year 2001. Mrs Jenkins
conceded that she was aware that the offer she made on 4 September 2000 as Head of Learning Technologies would be
regarded as a lesser position by the Applicant and he would regard it as a demotion. Further she said she knew that he would
not find the offer of the teachers� position acceptable.

25 Mrs Jenkins testified that after the Applicant advised that he was taking up the position of Head of Senior School at Peter
Moyes Anglican Community School a decision was made not to appoint anyone as Dean of Studies for the year 2001. She said
that a science teacher was engaged to take up the teaching component of the Applicant�s role for the year 2001.  In a
Principal�s report to Council dated 25 October 2000 Mrs Jenkins advised the Council�

�Doug Swingler has been appointed Head of Senior School at the Peter Moyes Anglican Community School from the
commencement of next year. Doug�s position of Dean of Studies will not continue next year, as the present team of
curriculum co-ordinators is working well. Reduced staffing needs in the Science department will mean that no vacancy
will be advertised. Jenny Ethell will assume the role and title of Deputy Principal from the commencement of 2001.�

The Applicant�s Submissions
26 It was conceded on behalf of the Applicant that the decision to abolish his position as Dean of Studies was part of a genuine

restructure.
27 The Applicant says he was constructively dismissed, in that the Respondent repudiated the essential terms of his employment

by abolishing his position of Dean of Studies and offering him a position that constituted a demotion and a position he was not
qualified for. The Applicant contends that had he accepted the position relating to the International Computer Driver�s Licence
or Head of Learning Technologies he would have been out of depth and left himself open for dismissal on grounds of poor
performance. The Applicant also says that as the positions were not part of the school executive, each position if taken would
have been a demotion.

28 The Applicant contends that when he was informed by Mrs Jenkins on 28 June 2000 that his position would not longer exist
from 1 January 2001, which action was at law a termination of his contract of employment which was to take effect at the end
of 2000. Further that the offer to �look at something else� simply constituted consideration of a possible new contract for 2001.
The Applicant says that after the meeting in June 2000 he had no alternative but to look for alternative employment.

The Respondent�s Submissions
29 The Respondent says that although the Applicant�s position was abolished, the Applicant was not made redundant. Further,

that whilst the Respondent was making a genuine attempt to find adequate alternative work, the Applicant jumped the gun and
repudiated the contract of employment be accepting employment with another employer on 19 August 2000. Alternatively, the
Respondent says that if the actions of the Respondent constitute repudiatory conduct, it is contended that on 28 June 2000 and
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again on 4 September 2000 the Applicant was offered adequate alternative employment. Consequently the Respondent argues
that an employer is not liable to pay all or part of a redundancy payment if it secures adequate alternative employment for an
employee. A further consequence of offering adequate alternative employment is that the Respondent says no payment in lieu
of notice arises. Alternatively, the Respondent contends that Applicant was given reasonable notice.

Legal Principles
30 It was conceded on behalf of the Respondent that if the Applicant�s employment contract was terminated by the Respondent

that the Respondent was required to pay the Applicant a reasonable redundancy payment on termination (see Rogers v
Leighton Contractors Pty Ltd (1999) 79 WAIG 3551 and Dellys v Elderslie Finance Corporation Limited [2001] WAIRC
04455; (2001) 82 WAIG 23). As the Respondent points out an employer is not liable to pay all or part of a severance payment
if it can obtain adequate alternative employment for an employee (Lawson v Joyce Australia (1995) 76 WAIG 20). As to what
constitutes acceptable alternative employment is an objective test (Clothing & Allied Trades Union of Australia v Hot Tuna Pty
Ltd (1988) 27 IR 226).

31 The Respondent says it is established at law that there is no right to a redundancy payment if an employee whose position has
been abolished resigns prior to being made redundant. In support of the argument Mr Smith referred to a decision of this
Commission in Fielding v Western Power Corporation (1998) 78 WAIG 1905. In that matter Mr Fielding�s position as Retail
Service Manager was to be abolished. He was advised in writing on 2 May 1996 that he was to be made redundant but that he
would still have a job while he sought a new position on his current salary and conditions. He was initially offered voluntary
redundancy. He however took no action to formally express an interest in being offered redundancy until 7 November 1996.
He was advised on 11 November 1996 that he would not be offered redundancy. He was transferred to part-time employment
on 3 December 1996 after Western Power agreed to transfer him to such work and he resigned on 31 December 1996. It was
argued that the terms of the Redeployment, Retraining and Redundancy General Order (1994) 74 WAIG 552 was an implied
term of his contract of employment. Beech C at 1906 held that the evidence did not permit the conclusion that the terms of the
General Order applied. Beech C also found that although Mr Fielding�s position was redundant, Mr Fielding himself was not
made redundant. Whilst not absolutely clear from the reasons for decision, it appears that Mr Fielding was offered and
transferred to adequate alternative employment within Western Power. For the reasons set out below it is my view that the
facts of this matter are different to the matters considered in Fielding v Western Power Corporation (op cit).

32 Whether a change of duties amount to a termination of the contract of employment, or a variation of the original contract is a
question of fact (Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 576�579 per Ashley J). In Real Estate Institute of
Western Australia Inc v The Federated Clerks� Union of Australia Industrial Union of Workers, WA Branch (1993) 73 WAIG
3316 at 3320, the Full Bench observed�

�Where an employer and employee agree to an alteration in the employee�s duties and responsibilities, which is profound,
a court should be more ready to hold (unless the original contract of employment provided for contingency) that a new
contract has replaced the old, or at least that the old contract, as varied, contained terms objectively appropriate to the new
relationship created (see Quinn v Jack Chia (Australia) Ltd (op cit)).�

33 Further as to a demotion, in Malcolm v Mobil Exploration & Producing Australia Pty Ltd [2000] WAIRC 00817 at [83] � [84];
(2000) 80 WAIG 4590 AT 4597, Sharkey P, observed�

�It is undoubtedly the case that a person who is unilaterally demoted but who otherwise continues to be employed by
the same employer may nonetheless seek relief in respect of the demotion, it being considered a dismissal from
employment in the former position. That much is clear from the decided authorities to which counsel for the Appellant
referred and to which could be added Woolworths (SA) Pty Ltd v Russian (1996) 66 IR 13 and Boo Hwa Chan v
Christmas Island Administration [1999] 47 AILR 4-246. However, for the demotion to be considered a dismissal, it
must be a unilateral demotion. The employee concerned must not accept, in a real sense, the demotion. Where the
employee is offered continued employment on the basis of a new, albeit different, position which offer the employee
accepts, there will not be a demotion and the employee will not have a remedy under the legislative provision in
question. As Bleby J pointed out in Advertiser Newspapers v Industrial Relations Commission of South Australia and
Another (supra) at 220, this �is not because there has been no termination of employment but because there has been no
termination by the employer. The action may have been initiated by the employer, but it has resulted in an agreement to
terminate.�
Whether or not there has been a dismissal in particular case is essentially a question of fact: (see: Clark v Pittwater RSL
Club Ltd (1988) 84 IR 309.) Specifically, whether or not there has been an agreement to terminate, rather than a
dismissal through unilateral demotion, is a question of fact. (see: Advertiser Newspapers v Industrial Relations
Commission of South Australia and Another (supra) at 219).�

Conclusion
34  In a claim for contractual benefits, it is necessary to ascertain what the contact of employment was, so the benefits contained

within the contract can also be ascertained (AWI Administration Services v Birnie [2001] WAIRC 04015 at [112] � [113];
(2001) 81 WAIG 2849 at 2857). The Respondent appointed the Applicant as the Dean of Studies on 1 January 1989. The terms
and conditions of the appointment material to the issues in dispute are substantially set out in writing. The terms as to salary
were set out in the initial appointment letter dated 7 November 1988 and other later documents dealing with salary reviews.
The duties of the office were reduced to writing in more than one Job Description. It is common ground that the duties of the
position applied at the time the Applicant�s employment came to an end, was the 1998 Job Description set out in paragraph
6 of these reasons.

35  In my opinion, it is clear from the letter of appointment dated 7 November 1988 and the 1998 Job Description that it was a
term and condition of the Applicant�s employment that he�

a) held the position of Dean of Studies ; and
b) was a member of the Executive Management Team.

36 I accept that in some cases to abolish a job carried by a person will not terminate that person�s contact of employment. For
example, if the Respondent was to engage four science teachers who all were engaged to teach years 8 to 12 students, and the
Respondent was to abolish one science teaching position, the effect would not be to terminate the employment of one or more
of the science teachers. However, the Applicant was not simply engaged as a teacher and appointed to a generic position. His
terms and conditions of employment were specific to the position of Dean of Studies. He was the only person engaged to carry
out the duties of that position.

37 If the change to the Applicant�s duties were not of a substantial degree such as a change to his timetabling or curriculum duties,
then at law it would be open to find that the variation was a variation in duties within the scope of his contract.
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38 In this matter the Applicant�s duties was substantially restructured, in that all of his duties as Dean of Studies had been
reallocated to other staff. This became in part apparent in 1999 when Ms Jenkins appointed curriculum and planning staff to
2 and 3 year contacts. On 28 June 2000 the Applicant was informed by Ms Jenkins that the position of Dean of Studies no
longer existed. By these acts the Respondent gave the Applicant notice that his terms and conditions of employment would be
fundamentally altered in 2001. I do not accept that at the meeting in June the Respondent was exploring options for a variation
of work that would be within the scope of his contract. Whether the Applicant was offered the position of Head of Learning
Technologies or some other information technology position at that meeting, such work at law constituted an offer of work
pursuant to a new contract.

39 In light of the matters set out above, I find that on 28 June 2000 the Applicant was given notice that his contact of employment
as Dean of Studies would terminate at the end of the year 2000 school year.  However if it is established that the Respondent
offered, or had a clear intention to offer, the Applicant adequate alternative employment to commence in the beginning of
2001 then the Applicant in my view would not have an entitlement to redundancy pay or pay in lieu of notice.

40 As to whether the offer of work to commence in 2001 was adequate alternative employment, having heard the evidence, I
prefer the evidence given by the Applicant to the evidence given by Ms Jenkins in respect of this issue. In particular I accept
the Applicant�s evidence that the offers of computer positions made to him on 28 June and 4 September 2000 was work that he
was not qualified to carry out. The Applicant gave his evidence in a straightforward manner and was not shaken in cross
examination. I did not find Ms Jenkins� evidence to be satisfactory for the following reasons�

(a) Ms Jenkins contended in her evidence that she knew the Applicant would still want some role in administration
and that it was possible that the Head of Learning Technologies position could have become part of the executive
if the Applicant had accepted the position. However her evidence in relation to this issue is contrary to her advice
to the Applicant in her letter dated 4 September 2000. In that letter she stated in relation to the 2001 Executive
that the �College Executive will comprise the Principal, Dean of Students and Staff, Business Manager, Head of
Barclay House, Development Officer and Registrar�;

(b) Ms Jenkins conceded in her evidence that in relation to the International Computer Driver�s Licence Program that
the Applicant would have needed training. She, however, did not make any offer of training;

(c) Ms Jenkins contended that if the Applicant was of the view that he was not qualified to undertake the role of Head
of Learning Technologies that the role could have been reshaped to suit his capabilities. However Ms Jenkins did
not raise this with the Applicant.

41 In accepting the Applicant�s evidence in respect of the positions offered to him, I accept the submission made on his behalf
that at no material time did the Respondent make an offer of work that could be objectively viewed as adequate alternative
employment.

Reasonable Notice
42 In deciding what is reasonable notice depends upon the circumstances of the case. One of the factors referred to by the learned

authors in Macken, McCarry & Sappideen�s, The Law of Employment is the expected time it would take the employee to
obtain alternative employment. That factor is important in this case. It is well known to this Commission that teaching
positions for one year are advertised in the previous year. Such jobs are advertised from the end of Second Term until the
beginning of Fourth Term of the previous year. In this case although the notice given by the Respondent to the Applicant on
28 June 2000 could not operate at law whilst the Applicant was on long service leave (The Hospital Employees� Industrial
Union of Workers of WA v Chief Secretary of Western Australia (1931) 11 WAIG 105, McSharer v Hospital Employees�
Industrial Union of Workers (1975) 54 WAIG 1545 and Amalgamated Metal Worker� and Shipwrights Union of Western
Australia v Multicon Engineering (WA) Pty Ltd (1980) 60 WAIG 1055), the Commission cannot disregard the fact that the
Applicant received confirmation on that date of an assumption made by him at a much earlier time that he would not be
returning to the position of Dean of Studies in 2001. I am of the view that the notice was reasonable in the circumstances, as it
enabled the Applicant an opportunity to seek alternative employment. If I am wrong about that, then it is my view that
although the requirement to make a severance or redundancy payment is distinct to a period of reasonable notice, when regard
is had to the fact that the Applicant was at law given notice from the end of term 3 and when regard is had to the quantum of
the award of redundancy pay, no separate award should be made for pay in lieu of notice.

Redundancy Pay
43 It is agreed that when the Applicant�s employment terminated he had accrued 333 paid sick days which were non-transferable.

Mr Smith on behalf of the Respondent conceded that if the Commissioner were to make an award for redundancy pay it should
be at the higher end of the scale. The Applicant was employed by the Respondent for 27 years. The Applicant says he should
be awarded two weeks pay for each year of service being $69,397.27 calculated at 54 weeks at $66,827. In light of the
Respondent�s concession I will make an order that the Respondent pay the Applicant $69,397.27 as redundancy pay.

_________

2002 WAIRC 05232
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS GEORGE SWINGLER, APPLICANT
v.
METHODIST LADIES COLLEGE, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 11 APRIL 2002
FILE NO. APPLICATION 1525 OF 2001
CITATION NO. 2002 WAIRC 05232
_________________________________________________________________________________________________________

Result Claim for contractual benefits made out. Order made that the Respondent pay the Applicant
$69,397.27.

Representation
Applicant Mr S P Kemp of counsel and with him Mr I F Tait of counsel
Respondent Mr G Smith of counsel and with him Ms M Power
_________________________________________________________________________________________________________
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Order
HAVING heard Mr Kemp of behalf of the Applicant and Mr Smith on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that the Respondent denied the Applicant a benefit under his contract of employment; namely
redundancy pay;

(2) ORDERS that the Respondent pay to the Applicant the sum of $69,397.27 within seven days of the date of this
order;

(3) ORDERS that the Application be and is otherwise hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05101
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSALEEN TWYFORD, APPLICANT
v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 27 MARCH 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05101
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford, on her own behalf
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This application is made pursuant to section 29 (1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant Ms

Rosaleen Twyford alleges that she was unfairly dismissed on 22 October 2001 by Mr Chris Fowler, the Managing Director for
the respondent. The respondent was not present at hearing albeit he was present at a conciliation conference on 15 January
2001 at which time the matter did not settle. At that time the Commission instructed the respondent to file a notice of answer
and counterproposal within two weeks of the conference. The Commission left the parties to negotiate the claim and for the
applicant to advise by the following week whether the negotiations had been successful or whether the matter should be
referred to hearing. These negotiations were not successful and the matter was referred to hearing. Notices of hearing were sent
to the addresses on record on 5 February 2002.

2 The applicant says she was employed as a Travel Consultant/Manager for the respondent from 1 February 2001 to 22 October
2001. In her employment her main duty involved the booking of international and domestic accommodation. As a travel
consultant she received a wage of $420 net per week. Her claim is for 10 weeks compensation for �unfair dismissal and the
stress I have been under�.

3 Ms Twyford says that in February 2001 she was an employee of Travel Shop and worked as a travel consultant. Mr Fowler
was looking to take over the business and interviewed all employees of Travel Shop in 2001. At that stage she was working in
the Karrinyup shop and she says Mr Fowler offered her a continuing position as a Travel Consultant with Travel Centre. She
continued to be paid by Travel Shop and on 1 July 2001 she says that Travel Centre commenced paying her. Exhibit RT6 is her
bank statement which displays a deposit by Travel Centre on 27 July 2001 of $844.45 which she says was her fortnightly pay.

4 The letter of termination which Ms Twyford received from Mr Fowler on 22 October 2001 reads as follows�
�22 October 2001
Ms R Twyford
Travelcentral Floreat
Dear Ros,
It is with much regret that we have made the decision to make a number of staff redundant with immediate effect.
The past couple of months have been trying on Travelcentral as we have attempted to resolve ongoing settlement issues.
Add to this the industry decline due to September 11 and Ansett�s demise and it has become obvious that if we are to be a
long-term player in the retail travel market then we have to adjust costs to match income accordingly.
The directors have made the decision that employees from the Floreat store will leave the company effective immediately.
TravelCentral has processed your final salary including pay for the past fortnight, one week�s redundancy and annual
leave that are owed.
We hope that when world peace, a second competitive domestic airline and stability within the market returns we are once
again able to offer you employment.
I thank you for your service with Travelcentral and wish you good luck in your future endeavours.
Yours Sincerely
Chris Fowler
Managing Director� [Exhibit RT2]
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5 Ms Twyford was coherent and consistent in her evidence and I consider very credible. Her evidence is that the company Travel
Shop operated 7 shops and she worked for that company from February 1999 to January 2001. In February 2001 Mr Fowler
interviewed staff with a view to taking over the business. At that stage she was a consultant in the Karrinyup shop. She had
expressed interest in going to a management position and on 13 September 2001 she took on such a role in the Floreat shop.
On 28 September 2001 she went for a short holiday and on return on 8 October 2001 an audit was being undertaken at the
Floreat store. On 9 October 2001 she was advised that the Floreat store was to be closed. She was then told to go to the
Booragoon store and on 11 October 2001 she was told there were no manager�s position as the Floreat store was to be closed.
She says Mr Fowler offered her the choice of redundancy or a consultant position with another store and after consideration
she decided to accept the consultant position at another store as she had not been the Manager at Floreat for long. That store
was to be the Whitfords store and she was to start on 14 October 2001. This was arranged in discussion with the Manager of
that store, Debbie. On 12 October 2001 the Ministry of Fair Trading closed the shops and they were due to reopen on
22 October 2001. She attended for work on the morning of 22 October 2001 and proceeded to work. She was telephoned at
9.30am by Mr Fowler who indicated that he was sorry he had not called her the previous week but the staff from the Floreat
store were to be made redundant. She queried this decision with him in light of her experience and sales record and her loyalty
to the company. She advised him that in her view another person had started after her and was not as experienced as her.
Ms Twyford asked Mr Fowler to think about his decision which he agreed to and would call her back. She telephoned him
again that day about 1pm and he indicated he had not changed his mind and suggested that she was welcome to leave either
there and then or at 5pm that day. Given this discussion Ms Twyford decided to leave at that time. Ms Twyford later asked him
for a reference which she then had to chase up. She was paid her annual leave, her entitlements, and it would appear one
week�s redundancy [Exhibit RT2]. Ms Twyford did not appear sure about this latter point. Three weeks after her termination
she says �another person� was employed as a Senior Travel Consultant with Whitfords and a week after her termination
another employee left Travel Centre due to stress.

6 Ms Twyford says that another employee left one week after her and, three weeks after she was terminated, another employee,
Grant, was employed as a Travel Consultant for Travel Centre. She also references an advertisement for a Senior Travel
Consultant with Travel Centre advertised in the West Australian on 15 December 2001 [Exhibit RT3].

7 It would appear on the evidence uncontested and which I accept as credible that Ms Twyford was led to believe that she had a
continuing role, not as a manager, but as a Travel Consultant in the Whitfords store. Having accepted and commenced this role
she was then telephoned on the day she commenced to advise her that she had been redundant. There was no discussion of
alternatives which on the evidence would seem to have been available; perhaps not that time but shortly thereafter. Ms
Twyford does not contest that the Floreat store had to close. Her contention is that, if there was to be a redundancy, it should
not have been her. The evidence is that Mr Fowler had made his decision to make Ms Twyford redundant some time earlier
than 22 October 2001 and recognised that he should have called her the week prior. There seems to have been little thought
given to whether Ms Twyford should have been made redundant or some other employee in the consultant�s role. Certainly
there is no evidence to the contrary. On the face of this the respondent has not complied with the requirements of s.41 of the
Minimum Conditions of Employment Act 1993. Ms Twyford was only a matter of less than two weeks earlier offered the
alternative of a redundancy or consultancy role. She says she had purchased a car in the intervening period based on this offer.
Given all the circumstances I find that Ms Twyford was not given a fair go in the handling of her termination (Undercliffe
Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385). I would find that Ms Twyford was unfairly dismissed by the respondent on 22 October 2001.

8 The applicant has sought to mitigate her loss [Exhibit RT4] is a bundle of letters in reply to applications she has made. She
says she has not been able to obtain employment since her termination. I am convinced that reinstatement is not practicable.

9 Ms Twyford references a series of monthly commission statements [Exhibit RT5], however, these cease on 21 January 2001,
that is sometime before her termination. On her evidence Travel Shop was in some difficulty given an audit that was
undertaken and the closing of the business by Ministry of Fair Trading for approximately a week. All of this was a preliminary
to the changeover from Travel Shop to Travel Centre. Given this, and given the lack of evidence concerning commission, I do
not include any commission in calculation of her remuneration.

10 The position from which Ms Twyford was terminated was Senior Travel Consultant at Whitfords shop. This is the position she
says she accepted after discussion with Mr Fowler and to which she reported for work on 22 October 2001. I accept this
evidence and find that that was the position she held at the time of termination. Given that the remuneration upon which any
calculations are based should be $420 net per week. Ms Twyford�s claim is for 10 weeks compensation. Given my finding in
relation to unfair termination, the fact that she has mitigated her loss and I am convinced that reinstatement is not practical I
would award her the full amount as claimed. That calculation will be 10 weeks pay by $420 net, that is a total of $4,200 net. I
will order accordingly.

_________

2002 WAIRC 05386
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSALEEN TWYFORD, APPLICANT
v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05386
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford
Respondent Mr C Fowler
_________________________________________________________________________________________________________
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Supplementary Reasons for Decision
1 This application was heard on 8 March 2002. The parties to the application were advised by the Commissioner�s Associate on

26 March 2002 that Reasons for Decision would issue on the following day, being 27 March 2002. Both parties were
uncontactable and the advice was in the form of a message left on their respective answering machines.

2 The parties were forwarded under a covering letter of 27 March 2002 a copy of the Reasons for Decision and Minute of
Proposed Order. The letter directed the parties to respond by 3 April 2002 as to whether they sought to speak to the proposed
order.

3 On 28 March 2002 Mr Chris Fowler, Managing Director, of the respondent contacted the Commissioner�s Associate to advise
that he had received a garbled message in regards to the application. It was explained to Mr Fowler that the matter had been
listed for hearing, heard and determined in his absence and that the Reasons for Decision had issued the previous day. Mr
Fowler stated that he had no knowledge of the hearing and had not received a notification. Mr Fowler requested a copy of the
reasons to be faxed to him, on (03) 9879 2409 and confirmed the address of 10 Sussex Street Ringwood, Victoria, 3134. The
Reasons for Decision and Minute of Proposed Order were faxed to him that day.

4 On 3 April 2002 by facsimile Mr Fowler advised the Commission in the following terms�
03 April 2002
Mr Cordell Jackson
Associate to Commissioner S Wood
Industrial Relations Commission
AXA Centre
111 St Georges Terrace
Perth WA 6000
Dear Mr Jackson,
RE:  Alleged Unfair Dismissal Rosaleen Twyford v TravelCENTRAL PTY LTD
Thank you for your correspondence faxed to me on the 28th of March 2002 with regard to the findings of the commission.
I am disappointed at the finding particularly as Trave1CENTRAL was at no time alerted to the fact that a hearing date had
been fixed and was therefore unable to represent itself at the hearing.
After sitting at a reconciliation hearing in January 2002 I was informed that if a compromise or negotiation could not be
reached between the parties that a letter would be forwarded to me announcing a hearing date. I was informed that this
hearing would not be before May 2002.
I request that Trave1CENTRAL�s side of this case be heard at the earliest convenience of the commission.
Trave1CENTRAL has not, in it�s view, caused the unfair dismissal of any staff, TravelCENTRAL did not purchase nor
take over the store at Floreat. It was closed by my previous employers, Travelshop.com.au LTD and was not part of the
purchase agreement.
As this occurred just 2 weeks after September 11th and our core revenue stream disappeared, something the industry is
still trying to remedy, we were simply not in a financial position to accommodate the staff from the Floreat store.
Given the option of replacing staff within Whitfords and Karrinyup stores, the managers decided to keep their staff intact
rather than emply Ros. Ros�s history within the stores was chequered in that she was not able to communicate
comfortably with other members of staff� arguments and rudeness were frequent.
I am in Perth from 15 to 18 April and would appreciate an opportunity to discuss this matter then.
Yours faithfully
Chris Fowler
Managing Director

5 On 12 April 2002 the Commissioner�s Associate advised Mr Fowler by telephone that a copy of the transcript would be
forwarded to him and that should he wish to make any submission in regards to the matter to do so by close of business Friday,
19 April 2002. In response Mr Fowler requested that copies of notices and confirmation facsimile sheets be forwarded to him.
The Commission again verified Mr Fowler�s contact details of 10 Sussex Street Ringwood, Victoria 3134 and facsimile
number of (03) 9879 2409. The transcript and the information requested were forwarded to Mr Folwer by facsimile and
ordinary post under a covering letter dated 12 April 2002 at 09:35am WST.

6 The Commission verified that the notice of hearing had been sent to the correct address on record as had the notice of
conference, which Mr Fowler had earlier attended. This is the address which Mr Fowler confirmed on 28 March 2002. The
notice of hearing had also been faxed to Mr Fowler on 5 February 2002 and the facsimile confirmation verifies that the
transmission went through successfully.

7 No response has been received from Mr Fowler to the letter of 12 April 2002. Mr Fowler was properly notified of the hearing
on 8 March 2002. I consider there is nothing in Mr Fowler�s letter of 3 April 2002 and no other submission sufficient to
warrant any further consideration of the Reasons for Decision issued on 27 March 2002. The applicant has not sought to speak
to the proposed order. I would therefore issue the order.

_________
2002 WAIRC 05385

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROSALEEN TWYFORD, APPLICANT

v.
TRAVEL CENTRAL PTY LTD ABN 22 095 851 675, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1888 OF 2001
CITATION NO. 2002 WAIRC 05385
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms R Twyford
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms R Twyford on her own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant, Rosaleen Twyford, was harshly and unfairly dismissed by the respondent on the
22 October 2001;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $4,200.00 to

Rosaleen Twyford.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

CONFERENCES—Matters arising out of—
2002 WAIRC 05255

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO/S. C 56 OF 2002
CITATION NO. 2002 WAIRC 05255
_________________________________________________________________________________________________________
Result Interim order issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes of counsel
_________________________________________________________________________________________________________

Interim Order
WHEREAS on 20 March 2002 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial Relations
Act, 1979;
AND WHEREAS on 27 March 2002 the Commission convened conferences at Newman between the parties pursuant to s 44 of the
Industrial Relations Act, 1979;
AND WHEREAS at the conference the Commission was informed that the applicant and the respondent were in dispute as to a
proposed transfer of shift for a member of the applicant Mr Shane Cusack from B shift to D shift in the ore processing department
at the respondent�s Mt Newman operations;
AND WHEREAS the Commission, after having heard the parties and having endeavoured to assist the parties to reach agreement
on the matters in dispute and having considered the terms of the relevant industrial instruments applicable to the parties was of the
view that in all the circumstances, it would issue a recommendation to the parties in order to endeavour to expeditiously resolve the
dispute;
AND WHEREAS the Commission was advised that the applicant had not accepted the Commission�s recommendation that Mr
Shane Cusack transfer from B shift to D shift in the respondent�s ore processing department in Newman on and from the next
rostered shift pending the hearing and determination of the matter and that the parties were still in dispute as to the matter;
AND WHEREAS a further conference pursuant to s 44 of the Act was convened on 5 April 2002 in Perth with the Commission
being further informed of the matters in dispute and at which conference the applicant sought interim orders that the status quo
apply until the hearing and determination of the matter in accordance with the unregistered Industrial Relations Agreement
(1997 As Amended) (�the Agreement�) with the respondent seeking interim orders consistent with the Commission�s earlier
recommendation;
AND WHEREAS at the conclusion of which conference the parties were directed to report back to the Commission by 8 April
2002 as to the outcome of matters raised in the conference on 5 April 2002 in an endeavour to resolve the matter and if not resolved
the Commission would issue interim orders;
AND WHEREAS by correspondence of 8 and 9 April 2002 the respondent and applicant respectively advised of their positions to
the effect that the matter had not been resolved and that interim orders were sought by each of them as set out above;
AND WHEREAS the Commission, after having regard to all of the matters raised by the parties in their submissions, having
endeavoured to assist the parties to reach agreement on the matters in dispute, having considered the issues and the relevant
provisions of the Agreement in particular clause 3.0 thereof is of the opinion that the while the status quo may have applied from
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the time the grievance was raised by Mr Cusack on or about 21 February 2002 in accordance with the Agreement and if so the
respondent�s direction of 15 March 2002 was contrary to such a state of affairs the Commission is of the view that once seized of
the matter, it possesses jurisdiction and power pursuant to s 44 of the Act to exercise a discretion in relation to the matter the subject
of the dispute;
AND WHEREAS the Commission is of the opinion that there will be a deterioration in industrial relations between the parties in
the event that an interim order does not issue until arbitration resolves the issues in dispute and that an interim order in the terms
proposed will facilitate the hearing and determination of the matter;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Industrial
Relations Act, 1979 hereby orders�

1. THAT on and from the first available rostered shift Mr Shane Cusack transfer from B shift to D shift pending the
hearing and determination of this matter by the Commission.

2. THAT the applicant or the respondent may, on giving 24 hours notice to the other, apply to the Commission to vary,
revoke or otherwise set aside the terms of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05256
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD, FIRST RESPONDENT
BHP DIRECT REDUCED IRON PTY LTD, SECOND RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 12 APRIL 2002
FILE NO. C 71 OF 2002
CITATION NO. 2002 WAIRC 05256

Order
WHEREAS on 5th April 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers �
Western Australian Branch (the Union) applied for a conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act)
over a dispute it said exists at the Boodarie Iron Ore Operations (the work place) over a refusal by BHP Direct Reduced Iron Pty
Ltd (the Second Respondent) to allow the Union�s authorised official, Mr Brett Davis, to access the work place; and
WHEREAS at a conference held on 11 April 2002 the Union told the Commission that on 28th March 2002 Mr Davis was notified
by the Second Respondent that he would not be allowed access to the work place unless certain conditions are met including that he
submit a negative drug and alcohol test result prior to entry and agrees to submit to further intermittent and random tests on all
future work place visits; and
WHEREAS the Commission was told by Mr R. Lilburne (of Counsel) who appeared for the Second Respondent that the action of
the Second Respondent was in enforcement of a policy known as the Fit For Work Policy and Procedures and that notwithstanding
a right of entry granted by law to a variety of officials that it was entitled to deny entry if such official declined to comply with the
Fit For Work Policy and Procedures; and
WHEREAS at the conference the Commission was unable to resolve the dispute and decided that the question of whether the
Fitness For Work Policy of the Second Respondent should override a right of entry granted to Mr Davis by virtue of the Transfield
Maintenance HBI Agreement 2000 ought to be subject to arbitration and until that arbitration is completed that the Second
Respondent should allow entry to the site of Mr Davis without compliance with the Fitness For Work Policy; and
WHEREAS the Commission has decided to refer the question in dispute for arbitration and in the interim to make an order that the
Second Respondent should allow Mr B. Davis entry to site.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby order�

THAT until the matters referred in CR71 of 2002 are determined that BHP Direct Reduced Iron Pty Ltd should waive
the application of its Fit For Work Policy as it might apply to Mr Brett Davis until such time as the matter referred for
arbitration is determined.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 05357
BREAKDOWN IN NEGOTIATIONS FOR NEW INDUSTRIAL AGREEMENT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS

OF WESTERN AUSTRALIA, APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. C 64 OF 2000
CITATION NO. 2002 WAIRC 05357
_________________________________________________________________________________________________________
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Result Consent order
Representation
Applicant Mr R Murphy
Respondent Mr S Heathcote as agent
_________________________________________________________________________________________________________

Order
WHEREAS the parties entered into a consent agreement on 9 November 2000 in matter No C 64 of 2000 entitled the Kirin
Australia Enterprise Agreement 2000; and
WHEREAS the agreement stipulated an expiry date of one year from the date of the Commission�s order; and
WHEREAS the parties obtained an extension by consent until 31 December 2001; and
WHEREAS the parties obtained a further extension by consent until 30 March 2002; and
WHEREAS the parties by correspondence dated 18 April 2002 sought a consent order to extend the period of operation of the
agreement until 30 June 2002;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial Relations Act,
1979, and by consent, hereby orders�

THAT the period of operation be extended, by consent, until 30 June 2002.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05306

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
FIELDWAY ENTERPRISES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. CR 277 OF 2001
CITATION NO. 2002 WAIRC 05306
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr M. Cox (of counsel)
Respondent Mr M. Jensen (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim by the union is that Mr Davis was unfairly dismissed from his position on the Panorama Building Construction Site

in Adelaide Terrace, Perth on a date in November 2001. He was telephoned at approximately 5:00pm by a site supervisor Mr
Capelli and advised that the company had received allegations made against him that he had been selling drugs. He denied the
allegations. He was told that he should pack up his tools, leave the site and collect the tools tomorrow. His evidence in this
Commission is that he has never offered to sell or supply drugs. He tenders in support a drug analysis report which shows that
on 14 March 2002 no drugs were detected in his system. He has no convictions for any drug related offences. He also tendered
copies of two testimonials.

2 As Mr Davis was dismissed by reason of allegedly offering drugs, the Commission required the respondent to lead its evidence
first: Shire of Esperance v. Mouritz (1991) 71 WAIG 894 (IAC); Winkless v. Bell (1986) 66 WAIG 847 at 848; Federated
Brick Tile and Pottery Union v. Bristile Limited (1982) 62 WAIG 2926 at 2928; Pastrycooks Employees, Biscuit Makers
Employees & Flour & Sugar Goods Workers Union (NSW) v. Gartrell White (1990) 35 IR 70 at 83. The evidentiary onus lies
on an employer where it is alleged that the employee committed an act of misconduct and it is of little significance whether or
not Mr Davis was dismissed with, or without, payment in lieu of notice: Re Railway Appeal Board; ex parte WAGRC (1999)
21 WAR 1 per Malcolm CJ at 21.

3 The respondent first called evidence from two employees on site. Mr Clarke, a ceiling fixer stated that shortly before the
Melbourne Cup, Mr Davis had approached him offering a laptop computer for sale. After smoko on that day, Mr Davis told
him he could get hold of some �whiz� (amphetamine). Mr Clarke asked him for how much and Mr Davis informed him it
would be an eight ball, $700. Mr Clarke says that he stated that he would let Mr Davis know but that he was not interested.

4 His further evidence is that the day after the Melbourne Cup he was working in a room and Mr Davis came in and showed him
a sachet containing a yellow/white mixture. He states that Mr Davis said: �This is an eight ball�. Mr Clarke said he was not
interested.

5 Mr Clarke�s evidence is that he believed that the incident could have been overseen by a plumber working nearby and
accordingly he decided to report the incident to his employer.
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6 Mr Clarke conceded in cross-examination that during an earlier discussion with Mr Davis, Mr Clarke had boasted that he was
the fastest ceiling fixer on site and that Mr Davis had laughed at him for it, but he was not offended by Mr Davis doing so. He
denied that his story was a complete sham.

7 The respondent�s second witness was Mr Jones who is an apprentice under the WA Group Training Apprenticeship Scheme
and who is also employed on the site. He states that at a discussion between him and Mr Davis, Mr Davis stated that if any
�speed is wanted, come and see me�. Subsequently, he was approached by the site manager Mr Meagher who asked him
whether or not he was aware of anyone offering drugs on site. Mr Jones replied that he was not. Mr Meagher then asked
whether Mr Davis had offered drugs. Mr Jones� evidence is that he believed that Mr Meagher already knew about his
conversation with Mr Davis so he repeated what Mr Davis had said to him.

8 At Mr Meagher�s request Mr Jones then went to see the on-site union representative, Mr Simpson. On the way back, Mr Jones
saw Mr Clarke because he was then worried. He states that Mr Clarke told him: �Listen, Aaron, don�t worry about it. Just - -
don�t stress about anything. Just tell the truth and you�ll be right�. Mr Jones stated that �a few days after the incident�, he also
told Mr Capelli what he had told Mr Meagher.

9 In cross-examination, Mr Jones denied that he was making the matter up. Mr Jones also admitted that he had a previous
conviction for drunk driving and failing to stop when called upon.

10 The respondent then called evidence from Mr Capelli. His evidence is there are approximately 140 employees on site. Mr
Capelli received a telephone call from Mr Hayes, the manager, asking him to find out whether some allegations made about Mr
Davis were true or not. Mr Capelli spoke to both Mr Clarke and Mr Jones that afternoon. Mr Capelli spoke to the relevant shop
steward, Mr Simpson, about the issue. Mr Capelli reported to Mr Hayes that he understood that Mr Davis had been dealing in
drugs on the statements of Mr Jones and Mr Clarke. Mr Capelli was told by Mr Hayes to speak to Mr Davis. He did so about
5:00pm on that day. Mr Davis denied the allegation and said that he did not know anything about it. Mr Capelli told him not to
turn up for work the next day.

11 In cross-examination, Mr Capelli stated that he had also canvassed four to five other people on site. However, he got the
impression that others did not wish to be involved and so his decision to dismiss Mr Davis had been based upon the statements
of Mr Jones and Mr Clarke and upon Mr Davis simply denying the allegation.

12 The respondent�s final witness was Mr Hayes. Mr Hayes had received a telephone call from Mr Meagher regarding the
allegation brought to him by Mr Jones and Mr Clarke. Mr Hayes phoned Mr Capelli and asked him to speak to some of the
employees on site. Mr Meagher phoned back with Mr Clarke present and Mr Hayes spoke to Mr Clarke on the telephone.
Mr Hayes stated to Mr Clarke: �This is extremely serious�, and, �Is this true, what you say�, and Mr Clarke said, �Yes�. Mr
Hayes said, �You�ll stand up in court�? Mr Clarke said, �Yes�.

13 Mr Hayes� evidence is that he then phoned the shop steward Mr Simpson. He told him the information he had and asked for
the union�s policy �on dealing drugs�. He states he was told the union was �not having it� and was he sure? Mr Hayes then
replied that he was �100% sure� and he said to the union: �I�ll leave it up to you. You tell me what to do�. His evidence is that
20 minutes later Mr Simpson rang back and said that Mr Hayes �would have to do what he had to do�.

14 Mr Hayes stated initially that he told Mr Capelli to �tell the guy he was no longer required� but next said that he asked Mr
Capelli to �put it to him but I�ve got these guys that are prepared to stand up in court�. In cross-examination, Mr Hayes
conceded that it is his decision whether someone is dismissed for disciplinary reasons. The respondent�s case then closed.

15 The union called Mr Davis to give evidence. His evidence is that he was attempting to sell a laptop computer which belonged
to the son of a friend of his. He denies the evidence of Mr Clarke and did not offer to sell or supply any drugs. He did not work
with Mr Clarke. He does not know why Mr Clarke would have invented the allegation against him. He had worked with Mr
Jones for only two or three days.

16 The union then called Mr Boyle as a witness. Mr Boyle had been working with Mr Davis at the time of the dismissal. Mr
Boyle stated that he had known Mr Davis for 10 years �on and off� through ceiling fixing work and that they have had �a
drink� together at the Sandringham Hotel. He stated that in all the time he had known him, he could not recall Mr Davis ever
offering drugs to him nor anyone else. Mr Boyle was not cross-examined on his evidence. The union case then closed.

Conclusion
17 Where an employer dismisses an employee for suspected misconduct it is not necessary for the employer to show that the

employee was guilty of the misconduct alleged. It must show that following a proper enquiry there were �reasonable grounds
for believing on the information available at that time that the employee was guilty of the misconduct alleged and that, taking
into account any mitigating circumstances either associated with the misconduct or the employee�s work record, such
misconduct justified dismissal (Bi-Lo Pty Ltd v. Hooper (1992) 53 IR 224 at 229-230 as cited with approval in Western Mining
Corporation v. AWU (1997) 77 WAIG 1079 at 1084).  If the employer establishes its position then the onus moves to the
employee to show that dismissal for that reason was harsh oppressive or unfair.

18 As to whether there was a proper enquiry, the respondent, through Mr Capelli, did speak to both Mr Clarke and Mr Jones and
heard the story directly from them. Further, Mr Hayes (who has the responsibility to make decisions regarding dismissals)
spoke himself to Mr Clarke on the telephone. At that stage Mr Hayes stated that he was �100% sure�. He told Mr Capelli what
had happened and asked him to speak to �some of the guys� and to make 100% sure if it was true. I have no doubt that Mr
Hayes believed on the information available to him at that time that Mr Davis was guilty of the misconduct alleged. I am
further satisfied that the allegations made by Mr Clarke and Mr Jones respectively provided Mr Hayes with reasonable grounds
for believing that information.

19 However, the respondent was required to investigate the complaint as fully as the circumstances permit and to inform the
employee under suspicion precisely of the allegation and give him a fair and full opportunity to defend himself against the
allegation (see Sangwin v. Imogen Pty Ltd t/a Carleton Custom Upholstery (1996) 40 AILR 3-388; and see also Western
Mining Corporation Limited v. Australian Workers� Union, West Australian Branch, Industrial Union of Workers (cited
above). This required the employer not only to speak to the two employees who made the allegations but also to speak to Mr
Davis before reaching a decision.

20 Even if, as Mr Hayes states, the union told him that it did not oppose Mr Davis� dismissal, the respondent cannot delegate to
the union the responsibility it has as Mr Davis� employer to conduct a proper and fair enquiry and reach its own conclusions.

21 Mr Hayes required Mr Capelli to put the allegations to Mr Davis. Mr Capelli�s evidence is that he rang Mr Davis, identified
himself to Mr Davis and told him there had been allegations made against him of Mr Davis dealing in drugs. I accept his
evidence on this point as it is quite consistent with Mr Davis� evidence on the point. On behalf of Mr Davis, it was strongly
submitted that Mr Davis was not given a fair opportunity to respond to the allegations because he was given no details of when
the allegation was made, the dates the incidents were alleged to have occurred nor who made the allegations.
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22 However, I am far from satisfied that Mr Davis was not given enough information as the circumstances required. What was
necessary was for Mr Capelli to put precisely the allegations made and give Mr Davis a fair and full opportunity to defend
himself against the allegation. The allegations were quite straightforward: that Mr Davis offered to supply drugs. This was the
allegation put to him. I am not aware of an authority which would require Mr Capelli to identify the source of the allegations,
as Mr Davis apparently queried.

23 Further, I accept Mr Capelli�s evidence that if he had been satisfied by Mr Davis� response, he would have returned to Mr
Hayes to have Mr Hayes reconsider the position.

24 However, even if I assume for the sake of argument that Mr Davis should have been given more detail, that does not
necessarily mean his dismissal was unfair. Whether an employer has followed a fair procedure or not is but one aspect to be
taken into account (Shire of Esperance v. Mouritz (1991) 71 WAIG 891). What has to be demonstrated is that if the employer
had followed a correct procedure the outcome could have been different (Stead v. SGIO (1986) 161 CLR 141). The issue
becomes whether, if Mr Capelli had given Mr Davis particulars of the allegation, a different result could have occurred. While
the evidentiary onus on the respondent is based on the information available at that time, that question is to be answered on the
evidence as a whole. In this regard, the Commission has had the advantage of seeing and hearing the evidence of Mr Jones, Mr
Clarke and of Mr Davis himself.

25 In assessing the evidence of both Mr Clarke and Mr Jones, I found little in their evidence which would cause me to doubt their
credibility. In my view, Mr Clarke gave his evidence clearly and consistently. His evidence is not inherently incredible.
Similarly, while Mr Jones may not have been particularly articulate, I did not get the impression that he was lying in his
evidence. I take into account that he may have a conviction for drink driving and failing to stop, but that does not of itself make
him an untruthful person. I note that both witnesses denied the accusation against them that their evidence was a complete
sham. I believe they did so honestly.

26 Further, I did not gain the impression from both of them that they had colluded with each other. It was not suggested that they
had done so. Although I note Mr Jones� evidence that he saw Mr Clarke after he had seen Mr Simpson, any significance of this
meeting remained unexplored in the evidence. Further, overall their evidence is in some respects dissimilar. The evidence of
Mr Clarke is that he actually saw Mr Davis with a packet which he took to be of drugs. Mr Jones� evidence is not to the same
effect but rather that Mr Davis had indicated that he could be the source of drugs if Mr Jones was interested. It may be thought,
perhaps, that if there had been any collusion between them, their evidence would have had greater similarity.

27 Thus even though, as was pointed out on Mr Davis� behalf, Mr Clarke had showed at least some interest in amphetamines and
feared having been observed on site, and that this might provide an explanation for his fabricating an allegation against Mr
Davis, I am not persuaded that is the true explanation for his evidence.

28 In turn, I did not find the evidence of Mr Davis to be more persuasive than that of Mr Jones and Mr Clarke. Mr Davis gave his
evidence consistently and his character is certainly supported by the evidence of Mr Boyle, together with the character
evidence he produced. He denied Mr Clarke�s evidence that Mick Treloar was working in the unit with him. Mr Davis�
evidence was that he was working with Mr Boyle. Mr Boyle did say, in passing, that he was working with Mr Davis �at the
time he was dismissed� but the issue of Mr Treloar�s presence or otherwise was not put to him. I accept the fact that Mr Davis
and Mr Clarke differ on this point, although in the absence of any evidence from Mr Treloar, the difference cannot be resolved.

29 At the time Mr Capelli spoke to him, Mr Davis denied the allegations. He did so in these proceedings. My finding that the
evidence of Mr Davis was not more persuasive than the evidence of Mr Jones and Mr Clarke means that even if Mr Capelli had
given Mr Davis more particulars it could not be said on the evidence before the Commission that a different result could have
occurred. Accordingly, I am not satisfied that any deficiency in the respondent�s process means that Mr Davis� dismissal was
unfair.

30 Having heard Mr Davis� evidence I do not find he has shown his dismissal was unfair. The fact that he has no police record for
drug offences is not conclusive of anything other than that fact. Similarly, even though I accept that as at 14 March 2002 Mr
Davis returned a negative drug test I have not found that particularly helpful in deciding this issue.

31 For those reasons, the application will be dismissed and an Order now issues accordingly.
32 Given the evidence of Mr Davis, I think it is important that I state that this conclusion does not indicate in any way that Mr

Davis was involved in offering drugs for sale. It does not carry with it any implication that the Commission would have come
to the same conclusion as the respondent did when it dismissed Mr Davis. To that extent, I appreciate the evidence brought by
Mr Davis of his good character and lack of any police record relating to drug offences and even that when he was tested for
drugs he was found to be clear of them. However, those matters are not determinative of the issue which the Commission had
to decide.

33 Order accordingly.
_________

2002 WAIRC 05308
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
FIELDWAY ENTERPRISES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. CR 277 OF 2001
CITATION NO. 2002 WAIRC 05308
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant Mr M. Cox (of counsel)
Respondent Mr M. Jensen (of counsel)
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr M. Cox (of counsel) on behalf of the applicant and Mr M. Jensen (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
 (Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

CORRECTIONS—
2002 WAIRC 05315

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SHAUN LIAM DWYER, APPLICANT

v.
AURORA INFORMATION SYSTEMS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 17 APRIL 2002
FILE NO. APPLICATION 1842 OF 2001
CITATION NO. 2002 WAIRC 05315
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant In person
Respondent No appearance
_________________________________________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 16 April 2002 issued in Application 1842 of 2001, the Commission, in
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders-

THAT the Applicant�s claim under x.29(1)(b)(i) of the Act that he had been harshly, oppressively or unfairly
dismissed by the Respondent, is and will hereby be dismissed under Application 1842 of 2001 be amended to
read�

THAT the Applicant�s claim under s. 29(1)(b)(i) of the Act that he had been harshly, oppressively or
unfairly dismissed by the Respondent, is and will hereby be dismissed;

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 05259

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES NICOLE KRISTINE SHAW, APPLICANT

-v-
KIS AUSTRALIA BUSINESS MANAGEMENT CONSULTANTS P/L T/A ASA ACCOUNTING
SERVICES AUSTRALASIA, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. APPLICATION 1305 OF 2001
CITATION NO. 2002 WAIRC 05259
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr K Trainer as agent
Respondent Mr T Carmady
_________________________________________________________________________________________________________
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Order
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr T Carmady of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�
THAT there be a stay of proceedings in the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
2002 WAIRC 05365

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROBERT BOND CAMERON, APPLICANT

v.
DODSLEY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 22 APRIL 2002
FILE NO. APPLICATION 1566 OF 2001
CITATION NO. 2002 WAIRC 05365

Order
WHEREAS on 9th April 2001, Jackson McDonald, Solicitors for the Respondent, applied to the Commission for an Order that the
hearing of this matter listed for 24th April 2002 be vacated pursuant to s.27(1)(n), (o) and (v) of the Industrial Relations Act,
1979 on the grounds that the Applicant had failed to adequately comply with Orders made by the Commission on 13th March
2002 that he supply further particulars; and
WHEREAS on 15th April 2002 the parties were advised that the said application would be heard on Thursday, 18th April 2002; and
WHEREAS arrangements were made for the Applicant to appear by telephone at that proceeding; and
WHEREAS on 18th April 2002 the application proceeded by the Commission at which time the Respondent was represented by Ms
M. Power of Counsel and there was no appearance on behalf of the Applicant; and
WHEREAS after hearing from Ms Power the Commission decided that it would make Orders requiring the Applicant within
30 days to provide particulars in relation to the contract of employment, his claim for denial of contractual benefits and the claim
for unfair dismissal and further that he provide documents relating to expenses and telephone calls; and
WHEREAS the Commission decided that the Applicant would be granted 30 days to comply with the Orders and in the event that
he failed to comply or adequately comply with the Orders for further particulars that the Application would be listed for him to
show cause why the matter should not be dismissed.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT within 30 days the Applicant provide the following particulars and documents�
PARTICULARS
Contract of Employment
1. In respect of the alleged contract of employment (�the contract�), state whether it was oral or in writing.
2. If it was oral, specify�

(a) the parties who made the contract;
(b) what was said by each party;
(c) what date the contract was formed;
(d) what date the employment was to commence;
(e) how long the contract was to continue for;
(f) the pay rate;
(g) the basis of employment ie casual, permanent, limited term or other (specify);
(h) the hours to be worked;
(i) the terms in respect of travel allowance, site allowance, meals, accommodation, or other expenses;
(j) whether payment was to be by way of cash, cheque, or electronic funds transfer. If by electronic funds

transfer, specify which account it was agreed payment should be made into.
Claim for Denial of Contractual Benefits
3. In respect of the claim for $27,712.00�

(a) specify the amount of compensation sought (expressed in dollars) for
(i) alleged shortfall of wages for July and August 2001;
(ii) allegedly unpaid wages for 17 days worked in August 2001;
(iii) one week of pay in lieu of notice;
(iv) living expenses between the allegedly promised start date of 19 March 2001 and the

actual start date of 2 July 2001;
(v) deductions allegedly made from pay for work related telephone calls;
(vi) travelling expenses to site on engagement and to Perth on dismissal;
(vii) phone calls made to Respondent between the allegedly promised start date of 19 March

2001 and the actual start date of 2 July 2001;
(b) specify where in the contract the entitlement to each of these claims arises;
(c) specify which terms of the contract in each case have been breached and how.
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4. In respect to the cost of telephone calls allegedly deducted incorrectly from wages�
(a) identify which telephone calls were charged for as �personal� which should not have been. Specify

the dates, the person or company called, and the business purpose of the call.
5. Specify any other claims, and if so, what amount of compensation is sought.
Claim for Unfair Dismissal
6. In respect to the circumstances of the dismissal specify�

(a) the reason given for dismissal and by whom;
(b) why those reasons are unfair.

DOCUMENTS
Expenses
7. Provide copies of�

(a) receipts for all expenses claimed in respect of travelling to site;
(b) receipts for all expenses claimed in respect of allegedly delayed commencement of employment.

Telephone Calls
8. Provide an itemised schedule of telephone calls made to Respondent between the allegedly promised start date

of 19 March 2001 and the actual start date of 2 July 2001.
9. The Applicant is directed to serve his response to these Orders on the Respondent by the conclusion of 30 days

from the date hereof and to file a copy of the response in the Registry.
10. If the Applicant fails to comply with Orders No. 1 to 8 as directed in Order 9 hereof the Commission will list

the matter for the Applicant to show cause why the Application should not be dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
____________________

2002 WAIRC 05464
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WALTER PELLICCIOTTI, APPLICANT
v.
LIQUID ENGINEERING INTERNATIONAL PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER  THURSDAY, 2 MAY 2002
FILE NO. APPLICATION 1822 OF 2001
CITATION NO 2002 WAIRC 05464
_________________________________________________________________________________________________________

Result Discovery Ordered
Representation
Applicant Mr S Lemonis (of Counsel)
Respondent Mr R Grayden (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr S Lemonis of counsel for the Applicant and Mr R Grayden of counsel for the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

(1) THAT each party shall give discovery of all relevant documents in their custody, power or possession on
affidavit by 6 June 2002, in particular the Respondent is to give discovery of classes of documents included
in the Schedule provided on behalf of the Applicant on 24 April 2002;

(2) THAT statements of evidence-in-chief be adduced by way of signed witness statements;
(3) THAT the Respondent file and serve its witness statements by 17 July 2002;
(4) THAT the Applicant file and serve his witness statements by 28 August 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 05379
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 22 APRIL 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05379
_________________________________________________________________________________________________________
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Result Direction issued.
Representation
Applicant Mr O Moon as agent
Respondent Mr G Bull as agent
_________________________________________________________________________________________________________

Direction
HAVING heard Mr O Moon as agent on behalf of the applicant and Mr G Bull of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

THAT the respondent file and serve a notice of answer and counter proposal particularising the outstanding contractual
entitlements owed to the applicant, if any, by 26 April 2002.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05417
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WENDY MCINTYRE, APPLICANT
v.
ALINTA GAS LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 29 APRIL 2002
FILE NO/S. APPLICATION 2225 OF 2001
CITATION NO. 2002 WAIRC 05417
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Kane as agent
Respondent Mr A Noonan
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr A Noonan on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT each party shall give an informal discovery by serving its list of documents by 17 May 2002.
2. THAT inspection of documents shall be completed by 22 May 2002.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the applicant shall file and serve any signed witness statements upon which she intends to rely by 29 May
2002.

5. THAT the respondent shall file and serve any signed witness statements upon which it intends to rely by 14 June
2002.

6. THAT the parties file an agreed statement of facts by 13 June 2002.
7. THAT the parties have liberty to apply on short notice

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05347
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY JEAN CORINA WRAY, APPLICANT
v.
JEWEL ASSET PTY LTD (ACN 085 743 442) T/A OGGI BOUTIQUE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 19 APRIL 2002
FILE NO/S. APPLICATION 75 OF 2002
CITATION NO. 2002 WAIRC 05347
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr C Fayle as agent
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr C Fayle as agent on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�
THAT there be a stay of proceedings in the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05268
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY RICHARD ROSS, APPLICANT
v.
CHEVRON AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 15 APRIL 2002
FILE NO/S. APPLICATION 226 OF 2002
CITATION NO. 2002 WAIRC 05268
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr N Friedman of counsel
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr N Friedman of counsel for the applicant and Mr R Lilburne of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT the applicant shall file and serve an amended notice of application by 30 April 2002.
2. THAT the respondent shall file and serve an amended notice of answer and counter proposal by 14 May 2002.
3. THAT each party shall give discovery on affidavit by 28 May 2002.
4. THAT inspection of documents shall be completed by 4 June 2002.
5. THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

NOTICES—Appointments—
APPOINTMENT

PUBLIC SERVICE ARBITRATOR
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the
provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act,
Commissioner J L Harrison to be an additional Public Service Arbitrator for a period of two years from the 26th April 2002.
Dated the 26th day of April, 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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PUBLIC SERVICE APPEAL BOARD—
2002 WAIRC 05382

AGAINST THE DECISION TO SUSPEND WITHOUT PAY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAULINE JANE BINGHAM, APPLICANT
v.
A/DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT � CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR J KIRWAN � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 2 OF 2002
CITATION NO. 2002 WAIRC 05382
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS the application was set down for hearing and determination on the 15th day of March and the 4th day of April 2002; and
WHEREAS on the 22nd day of April 2002 the Appellant�s representative advised that the matter could close;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
on behalf of the

Public Service Appeal Board.
____________________

2002 WAIRC 05344
AGAINST THE DECISION TO TERMINATE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PATRICK ANTHONY BRENNAN, APPELLANT

v.
MR R FALCONER, COMMISSIONER OF POLICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR M BOWLER � BOARD MEMBER

DELIVERED FRIDAY, 19 APRIL 2002
FILE NO. PSAB 5 OF 1995
CITATION NO. 2002 WAIRC 05344
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS by a letter dated the 4th day of April 2002 the Public Service Appeal Board directed the Appellant to advise it of his
intentions regarding the application by no later than 4.00pm on the 18th day of April 2002. Further, that given the amount of time
which had passed since the appeal was filed and his lack of advice to the Public Service Appeal Board as to his intentions to that
point, if he did not contact the Associate and advise of his intentions regarding the application by 4.00pm on the 18th day of April
2002 it would be assumed that he did not wish to proceed with the matter and an order of dismissal would issue; and
WHEREAS by 4.00pm on the 18th day of April 2002, the Appellant had not contacted the Associate as directed;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board.

____________________
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2002 WAIRC 05073
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
HEALTH DEPARTMENT OF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED FRIDAY, 22 MARCH 2002
FILE NO. PSAB 6 OF 2001
CITATION NO. 2002 WAIRC 05073
_________________________________________________________________________________________________________

Result Appeal pursuant to Section 80E discontinued by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS the appeal was set down for hearing and determination on the 25th day of March 2002; and
WHEREAS by an email dated the 20th day of March 2002 the Appellant�s representative sought leave to discontinuance the appeal;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this appeal be, and is hereby discontinued by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board

____________________

2002 WAIRC 05375
AGAINST THE DECISION FOR DISMISSAL FOR GROSS MISCONDUCT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PHILIP HENLEY, APPELLANT

v.
GERALDTON HEALTH SERVICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MR D HILL � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 1 OF 1999
CITATION NO. 2002 WAIRC 05375
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Appellant Mr J Tran (of Counsel)
Respondent Mr L Marrable
_________________________________________________________________________________________________________

Reasons for Decision
THE COMMISSIONER AND MR G EDWARDS
1 This appeal was lodged on 6 January 1999 and is made pursuant to s.80I of the Industrial Relations Act 1979 (�the Act�)

against the decision of the respondent said to have been made on 16 December 1998 to dismiss the appellant for gross
misconduct. The parties are agreed that prior to the dismissal the appellant was a government officer in accordance with s.80C
of the Act, and that the appellant�s employment was subject to a workplace agreement pursuant to the Workplace Agreements
Act 1993 (�the WA Act�).

2 The appellant submits that the Public Service Appeal Board (�PSAB�) has jurisdiction to hear this appeal on the basis that�
1. The appeal is against a decision that the appellant be dismissed (s.80I of the Act), not a claim of unfair dismissal

pursuant to s.29(1)(b)(i), s.7G of the Act, or s.8(1) or s.51 of the WA Act.
2. The appellant was not a party to a workplace agreement at the time he lodged the appeal. Therefore, in

accordance with s.43(4) of the WA Act, the workplace agreement between the parties no longer applied and any
limitation arising under the Act no longer applied.
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3 The respondent says that because of the terms of s.7 and s.7B of the Act, as parties to a workplace agreement, the appellant and
the respondent are not �employee� and �employer� for the purposes of the Act. Accordingly, an industrial matter does not arise
between them. For the PSAB to have jurisdiction, an industrial matter must arise.

4 The respondent also says that the appeal can be characterised as a claim of unfair dismissal. The WA Act provides for actions
for unfair dismissal to be brought to the Industrial Magistrates Court (s.8(1) and s.51(1) of the WA Act), or pursuant to s.7G of
the Act, �and not otherwise� (our underlining).

5 The respondent says that the PSAB has no jurisdiction to deal with the matter on those bases.
6 The PSAB�s jurisdiction is set out in s.80I of the Act. Section 80I(1)(e) is the relevant provision in this matter and it

provides�
�80I. Appeals

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine � 
�
(e) an appeal, other than an appeal under section 78(1) of the Public Sector Management

Act 1994, by any Government officer who occupies a position that carries a salary lower
than the prescribed salary from a decision, determination or recommendation of the
employer of that Government officer that the Government officer be dismissed,

and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e).�
7 As noted by Fielding SC in Dragicevich v The Department of Resources Development (PSA 2 of 1999) the definition of

government officer �is simply a means of identifying a special class of employee�, and that the Public Service Arbitrator in
that case �has the powers normally invested in the Commission�. The PSAB is a constituent authority of the Commission, and
although the Act does not provide at s.80I that the PSAB�s jurisdiction is limited to dealing with industrial matters, the scheme
of the Act makes this clear. The PSAB has jurisdiction to deal with certain specified matters which are a subset of industrial
matters generally. The PSAB does not have jurisdiction to deal with matters which go beyond those specified industrial matters
which are set out within its jurisdiction. Accordingly, there is a requirement that there be or have been a relationship of
employer and employee for the PSAB to deal with the matter. As the appellant and the respondent were parties to a workplace
agreement at the time of the decision to dismiss, they were not employer and employee for the purposes of the Act, and hence,
no industrial matter arises. The only way in which a government officer bound by a workplace agreement could bring a matter
before the Commission in respect of his or her dismissal would be if the workplace agreement contained a provision for a
referral of a claim of harsh, oppressive or unfair dismissal to the Commission pursuant to s.7G of the Act. (see also Oliver v
CEO Goldfields Esperance Development Commission (1997) 77 WAIG 2819, and Thomas v CEO Ministry of Fair Trading
[2001 WAIRC 04042])

8 The Form 10, which is the basis of the appeal before the PSAB, as lodged shows that this is an appeal against the decision
regarding �dismissal for gross misconduct�. The Form 10 sets out the only ground on which the appellant relies as being
�appropriate opportunity was not provided to answer allegations made. Thereby denying natural justice� (sic). This makes
clear that the appeal is not against the lawfulness of the dismissal but relates to natural justice that is an aspect of unfairness.
Accordingly, it can readily be characterised as a claim of unfair dismissal.

9 Section 18 of the WA Act says�
�18. Implied provision as to unfair dismissal

(1) There is implied in every workplace agreement a provision that the employer must not unfairly,
harshly or oppressively dismiss from employment any employee who is a party to the agreement.

(2) The provision described in subsection (1) is enforceable under section 51 of this Act or under
section 7G of the Industrial Relations Act 1979, as the case may be, and not otherwise.

(3) A workplace agreement must not exclude the operation of subsection (1) and to the extent that it
purports to do so it is of no effect.�

10 The appellant argues that because the appellant�s employment was terminated, and s.43(4) of the WA Act provides that the
workplace agreement between them terminated at that point, therefore the terms of the agreement no longer apply. This is not
valid. The WA Act provides that the terms of an agreement which are to apply after the cessation of employment are still
binding (s.14(3) of the WA Act). Further, if the situation was as the appellant suggests, then s.18 of the WA Act, which
provides that there is an implied term in each agreement that employees not be unfairly dismissed and to enforce that implied
provision pursuant to s.51 of the WA Act or s.7G of the Act as the case may be, and not otherwise, would be meaningless.

11 In all of the circumstances, we would conclude that the PSAB does not have jurisdiction to deal with this matter on the basis
that there is no industrial matter, and further, that there are specific provisions for dealing with claims of unfair dismissal, as
this can be characterised, and accordingly, that is the manner in which the claim ought to have proceeded. We would dismiss
the appeal.

MR D HILL
12 I agree with the reasons of the Chairperson and wish to add an additional comment. This is yet another matter that has come

before an Appeal Board that has failed on the preliminary point of jurisdiction. This again highlights the complexity inherent in
three separate pieces of legislation, the Workplace Agreements Act 1993, the Industrial Relations Act 1979 and the Public
Sector Management Act 1994 that operating together have deprived a Government Officer the opportunity to pursue their
application in relation to the fairness or otherwise of the decision to terminate their employment contract.

13 This is indeed regrettable and is in my view clearly contrary to the objects of each of the pieces of legislation. Additionally, I
am sure it was not the intention of those who drafted the legislation. Whilst legislation currently before the Western Australian
Parliament if passed will remove the impact of the Workplace Agreement Act, there remains in my view a need to clarify the
rights of Government Officers under both the Industrial Relations Act and the Public Sector Management Act. In my view it
would be preferable that in relation to industrial matters all such provisions were contained in the Industrial Relations Act thus
providing a clear and unequivocal appeals process.

14 For the reasons outlined by the Chairperson this Appeal must be dismissed due to lack of jurisdiction.

_________
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2002 WAIRC 05376
AGAINST THE DECISION FOR DISMISSAL FOR GROSS MISCONDUCT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PHILIP HENLEY, APPELLANT

v.
GERALDTON HEALTH SERVICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MR D HILL � BOARD MEMBER
MR G EDWARDS � BOARD MEMBER

DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. PSAB 1 OF 1999
CITATION NO. 2002 WAIRC 05376
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Tran (of Counsel) on behalf of the appellant and Mr L Marrable on behalf of the respondent, the Public
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed for want of jurisdiction.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board

____________________

2002 WAIRC 05358
AGAINST THE DECISION TO TERMINATE MADE ON 19 JANUARY 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIANE KAY RILEY, APPELLANT

v.
CHIEF EXECUTIVE OFFICER, NURSES BOARD OF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MS D ROBERTSON � BOARD MEMBER
MR M WARNER � BOARD MEMBER

DELIVERED MONDAY, 22 APRIL 2002
FILE NO. PSAB 5 OF 2001
CITATION NO. 2002 WAIRC 05358
_________________________________________________________________________________________________________

Result Application pursuant to Section 80I dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80I of the Industrial Relations Act 1979; and
WHEREAS by an email dated the 16th day of April 2002 the Appellant�s representative sought to discontinue the matter;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board
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GENERAL ORDER—
2002 WAIRC 05596

TO GIVE CONSIDERATION TO THE NATIONAL WAGE CASE DECISION (SAFETY NET REVIEW � WAGES)
DATED 1 MAY 2000

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES (COMMISSION�S OWN MOTION), APPLICANT

v.
TRADES AND LABOUR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA, MINISTER FOR LABOUR RELATIONS, RESPONDENT

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN
SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER J.F. GREGOR

DELIVERED TUESDAY, 15 MAY 2001
FILE NO. APPLICATION 752 OF 2001
CITATION NO. 2002 WAIRC 05596
_________________________________________________________________________________________________________

Statement
On 2 May 2001 the Australian Industrial Relations Commission (the �AIRC�) handed down a decision in the Safety Net Review �
Wages Case (also referred to as the 2001 Living Wage Claim by the Australian Council of Trade Unions (the �ACTU�)) [Print
PR002001]. In a statement issued with the decision the AIRC noted�

�After several years of strong non-inflationary economic growth, growth fell away in the second half of 2000, with GDP
declining in the December quarter. There was a consequent weakening in the labour market. Whilst there is some
disagreement about the cause of the slowdown in growth no party submitted that there are structural imbalances in the
economy and the ACTU, all governments and some employers submitted that growth is likely to recover during 2001.
Furthermore most parties who opposed the ACTU�s claim nevertheless supported an increase of some kind. Since the last
adjustment in the wages safety net in May 2000 earnings generally have continued to increase at the rate of 3% per
annum or more. Wages and salaries included in certified agreements have been growing at an even faster rate. Inflation,
when the effect of the introduction of the GST works through the economy, is likely to remain within the RBA�s target
band of 2-3% per annum. There are signs of an increase in the rate of unemployment, although it is hard to say whether
they indicate a temporary setback or a more fundamental change in the labour market.
On a number of occasions since 1997 the Commission has drawn attention to the fact that adjusting the award safety net
by uniform dollar amounts erodes relativities between award classifications and has the potential to cause structural
problems and unfairness to higher paid employees. All of the major parties made submissions on this issue in the present
case.
The Commission has previously rejected the submission that the legislative scheme compels the conclusion that
employees on higher award classification rates should generally not be eligible for award safety net increases. We
reaffirm that rejection. Furthermore, we consider it is clear that relativities remain an important feature of the labour
market in general. Some 94.6% of agreements certified in the third quarter of the year 2000 contained a percentage
increase and 93% of employees covered by agreements certified in the same quarter received a percentage increase. There
is a compelling inference from this material that relativities within the labour market remain important.
On this occasion we think that it is appropriate to recognise the different impact of flat dollar increases at the different
award classification levels by awarding higher amounts at the middle and upper levels. At the same time while the
increase at the lower level is substantial it is not so great as to put undue pressure on employment. The form of adjustment
is appropriate for reasons of fairness and as a measure towards avoiding the further compression of relativities between
job classifications. Furthermore the result is consistent with the obligations upon us to have regard to economic factors,
including the desirability of attaining a high level of employment, and to have regard to the needs of the low paid. The
adjustment will be the following�

• a $13.00 per week increase in award rates up to and including $490.00 per week;
• a $15.00 per week increase in award rates above $490.00 per week up to and including $590.00 per week; and
• a $17.00 per week increase in award rates above $590.00 per week.

Consistent with our decision the federal minimum wage will be increased by $13.00 per week to $413.40 per week.�
The �Safety Net Review � Wages� being a decision of the Full Bench of the AIRC relating to rates of wages and being applicable
generally to awards under the Commonwealth Act is a National Wage Decision for the purpose of the Industrial Relations Act
1979, as amended (�the Act�). Pursuant to section 51 of the Act, the Commission, on its own motion, is to consider the National
Wage Decision and, subject to the requirements of section 50(10) of the Act, unless it is satisfied that there are good reasons not do
so shall make a General Order giving effect to the decision in such manner and subject to such conditions as the Commission
considers appropriate in awards, and subject to subsection 2(a) of section 51 in industrial agreements in force under this Act.
However, before it makes a General Order under section 51 of the Act the Trades and Labour Council, the Chamber of Commerce
and Industry, the Australian Mines and Metals Association, the Minister and any other person who in the opinion of the
Commission has a sufficient interest must be afforded an opportunity to be heard.
The Commission in Court Session constituted for the purpose of section 51 of the Act proposes to sit at 10.30 am on Monday 28th

May 2001 and has caused a public notice to that effect to be published in �The West Australian� on Saturday 19th May 2001.
To facilitate those proceedings the Commission in Court Session now advises that as presently informed it is of the opinion that
there are no good reasons not to give effect to the National Wage Decision.
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The Western Australian Treasury �Economic Summary� for the March Quarter 2001 states�
�Weaker than expected data for domestic economic conditions in the December quarter 2000 led some to ask whether
Western Australia might be in a recession, after recording two consecutive quarters of negative growth in State final
demand.
While it is certainly the case that domestic conditions have been weak � particularly business investment and dwelling
investment � the external sector has remained very healthy, with exports continuing to benefit from the low $A and
increased mineral production.
There are now tentative signs that the domestic economy is picking up again. Cuts in official interest rates for three
consecutive months are expected to boost private consumption and kickstart dwelling investment.
Dwelling investment should be further boosted by the temporary increase in the grant for first home buyers building a
new home. Indeed, the industry is already reporting very strong interest in new homes from first home buyers, as well as
a pick up in demand from those building subsequent homes. This is expected to be reflected in data for the June quarter
2001.
Business investment is also showing signs of recovery with several projects commencing this calendar year. Confirmation
of the expansion of the North West Shelf project is particularly good news for the State economy, and site works have
already commenced.
While the level of exports is expected to remain high, the rate of growth is slowing from the very high rates recorded in
2000. Uncertainty in the international economy is muddying the longer term outlook for exports.�

Developments in April have given rise to greater confidence in economic outlook. There has been a recovery in the exchange rate,
financial markets have been more up-beat and the upturn in home-building has become more pronounced. Although monetary
policy maintains an expansionary settling, inflation is expected to remain at about 2.5% for the second half of 2001 (I.J.
Macfarlane, Governor, Reserve Bank of Australia: Opening Statement to House of Representatives Standing Committee on
Economics, Finance and Public Administration, Melbourne 11th May 2001.)
At this time, as presently informed, we do not consider that there is anything within the industrial relations environment which
gives good reason not to give effect to the National Wage Decision. In so doing the Commission in Court Session is minded to
continue the application of the wage fixing principles subject to

• Appropriate amendments to reflect the arbitrated safety net adjustments of�
o a $13.00 per week increase in award rates up to and including $490.00 per week;
o a $15.00 per week increase in award rates above $490.00 per week up to and including $590 per week;
o a $17.00 per week increase in award rates above $590.00 per week

and
• An increase in the Minimum Adult Wage to $413.40 per week

The Commission in Court Session notes that arbitrated safety net adjustments under the National Wage Decision are subject to the
usual absorption provision. However while at least twelve months must have elapsed since the rates were increased under the
adjustment in 2000, provision has now been made to waive the twelve months requirement where an award amendment is by
consent and does not result in an increase in wage rates actually paid to employees or increases in wage costs for an employer.
This modification to the arbitrated safety net adjustment has relevance to the application of the wage fixing principle when the
Commission in Court Session considers whether awards of this Commission should be varied on an award by award approach or
under a General Order with effect from the first pay period commencing on or after 1st August 2001.
This issue along with any other relevant matters may be raised with the Commission in Court Session at the hearing set down for
28th May 2001.
The Commission notes the continuing availability of parties to single enterprise awards giving effect to structural efficiency
initiatives or productivity based arrangements under Principle 2(h) of the Statement of Principles � July 2000. Under the operation
of the Principles, common rule awards have for a considerable time included �award modernisation� or �structural efficiency�
clauses. Any award amendments pursuant to these provisions would be tested against Principle 10.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

on behalf of the
Commission in Court Sesssion.

_________

2002 WAIRC 05595
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES (COMMISSION�S OWN MOTION), APPLICANT
v.
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING
COMMISSIONER J F GREGOR

DATE DELIVERED FRIDAY, 1 JUNE 2001
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2002 WAIRC 05595
_________________________________________________________________________________________________________
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STATE WAGE CASE
The Commission, constituted for the purpose of section 51 of the Industrial Relations Act 1979 (�the Act�), has concluded that
there are no good reasons not to give effect to the National Wage Decision issued as the �Safety Net Review � Wages May 2001�
[Print PR 002001]. This position has been reached after hearing from parties pursuant to section 50(10) of the Act and after offering
any other person with an interest the opportunity to be heard.
As was the case for the last State Wage Case, we propose to implement the Safety Net wage adjustments stipulated in the National
Wage Decision, and to adjust the adult minimum award wage by way of General Order. We do so essentially for the same reasons
as advanced by the Commission in Court Session in the last State Wage Case (see: (2000) 80 WAIG 3380 at 3381.) We note too
that all of the persons and bodies who made submissions to the Commission on this occasion, other than the Chamber of Commerce
and Industry of Western Australia, advocated that these adjustments be implemented by way of General Order, in the same way as
occurred last year.
For the reasons advanced by the Commission in Court Session in the last State Wage Case we do not consider this process as being
inconsistent with the National Wage Decision now under review, despite the valiant efforts of the agent for the Chamber to
persuade us otherwise. The interstate comparisons to which he drew attention are of little assistance. Not only do they reveal a
difference of approach amongst themselves, the relevant legislative provisions are materially different from the legislation in this
State. It may well be that the General Order will result in amendments to some awards with little or no practical consequence as he
suggests. However, it is not the case, as the agent for the Chamber suggested, that amendments to awards should be the sole
province of the parties to those awards. Awards, unlike industrial agreements, are a creature of the Commission and, at least in the
case of awards with common rule application, bind persons other than the parties to those awards. They contain minimum
conditions of employment dictated by the Commission, rather than conditions of employment, in effect, selected by the parties as is
the case for industrial agreements. If an award is no longer relevant the proper course is for it to be cancelled rather than held in
suspense to be amended at the whim of the parties.
In giving effect to the National Wage Decision by General Order to operate from a common date the Commission considers that the
objectives have been achieved of addressing the needs of lower paid employees unable to secure proper wage adjustments by
enterprise bargaining, of maintaining an orderly regime of adjustments with minimal economic impact and of providing ample
notice and certainty of wage outcomes for employers. This has been done without distraction from the focus on enterprise
bargaining.
Under conditions appropriate to the implementation of Safety Net Wage Adjustments in this jurisdiction, we consider that it is
unnecessary to provide for any modification to enable award variations prior to the expiry of at least twelve months since the last
adjustment. There is no disadvantage in this regard to employees covered by state awards. Indeed the terms of the General Order
giving effect t o the National Wage Case Decision from the first pay period commencing on or after 1st August 2001 assists in
overcoming differences in the treatment of employees under state and federal jurisdictions when wage adjustments under the
Australian Industrial Relation Commission�s decision has been available from 2nd May 2001.
We do not intend that the final paragraph of the Preliminary Statement issued by the Commission as a vehicle for these proceedings
should be taken as an invitation for parties or others bound by common rule awards to seek to have the award amended in a way
which leads to a variety of enterprise specific provisions within the award. Amendments of that nature are more appropriately dealt
with by way of an enterprise specific industrial agreement or by an enterprise award. Ideally common rule awards should set
minimum standards for the particular industry or industries to which they relate leaving detailed workplace arrangements for
particular enterprises to be contained in other industrial instruments for example, in an industrial agreement.
The Australian Mines and Metals Association sought amendment to Principle 2(h) to permit not only a consent variation to an
existing enterprise award but to allow for the parties to such an award to substitute the existing award by consent. We consider this
to be in the spirit of the existing provision as it currently stands. However to make this clear the principle will be amended to
provide�

�(h) a consent variation to a single enterprise specific award or a consent replacement award to a single enterprise
specific award under Principle 10 giving effect to structural efficiency initiatives or productivity based
arrangements.�

Nothing in this amendment circumvents the operation of Principle 11.
Finally two matters were raised by way of comment at the public hearing. These involve the application of the Test Case Standards
Principle and amendments to allowances. Although recourse to Test Case Standards has been infrequent over the period of the
operation of the Statement of Principles nevertheless it continues to be an integral part of the Wage Fixing System. In the absence
of terms set out in statute, unlike the federal system, the scope of such matters will almost exclusively be limited to movements in
community standards which have general application to awards of this Commission. In our view there is nothing to warrant an
amendment to the Test Case Standard Principle as it presently stands.
As to the amendment of allowances pursuant to the application of the National Wage Case the observations made on behalf of the
Trades and Labour Council are apposite. Where relevant the Commission will ensure that the bases upon which particular
allowances are adjusted will be recorded to assist in programming future amendments and limiting the potential for disagreement.
In summary the Commission has decided that�

! Awards, but not industrial agreements should be varied to provide for arbitrated safety net adjustments on the
following basis�

(a) a $13.00 per week increase in award rates up to and including $490.00 per week;
(b) a $15.00 per week increase in award rates above $490.00 per week up to and including $590.00 per

week; and
(c) a $17.00 per week increase in award rates above $590.00 per week.

! The arbitrated safety net adjustments are to operate from the beginning of the first pay period commencing in or
after 1st August 2001.

! The adult minimum award wage is to be increased to $413.40 per week with effect from the beginning of the
first pay period commencing on or after 1st August 2001.

! The arbitrated safety net adjustments are to be absorbed under the same terms as was the case for the previous
arbitrated safety nest increases.
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! The Statement of Principles � July 2000 should be varied to provide�
(a) Principle 2

delete subclause (h) and in lieu thereof insert�
�(h) a consent variation to a single enterprise specific award or a consent replacement award to a single enterprise

specific award under Principle 10 giving effect to structural efficiency initiatives or productivity based
arrangements.�
(b) Principle 8 and Principle 9

to be varied to give effect to the arbitrated safety net adjustment and the Minimum Adult Award
Wage respectively pursuant to the National Wage Decision.

(c) Principle 10
to be varied by deleting the final paragraph and inserting in lieu thereof the following�
�Provided that where parties to a single enterprise specific award apply to vary the award by consent

or consent to a replacement award to give effect to structural efficiency initiatives or
productivity based arrangements the Chief Commissioner may allocate the matter to a
single Commissioner.�

The Minutes of a Proposed Order together with schedules amending awards in terms of the arbitrated safety net adjustment,
increasing the adult minimum wage and the replacing of the Statement of Principles � July 2000 with a Statement of Principles �
June 2001 will issue.
Speaking to the Minutes of Proposed Order will take place on Thursday 14th June 2001.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner,

on behalf of the
Commission in Court Sesssion.


