
939

Western Australian

Industrial Gazette
PUBLISHED BY AUTHORITY

Sub-Part 6 WEDNESDAY, 26 JUNE, 2002 Vol. 82—Part 1

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:—

82 W.A.I.G.

———————————————

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION
———————————————

FULL BENCH—Appeals against decision of Commission—
2002 WAIRC 05694

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JANET ELIZABETH AUGUSTYN, APPELLANT

v.
VISTADALE PTY LTD AS TRUSTEE FOR THE RANGER FAMILY TRUST TRADING AS
RANGER CONTRACTING, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED FRIDAY, 7 JUNE 2002
FILE NO/S. FBA 61 OF 2001
CITATION NO. 2002 WAIRC 05694
_________________________________________________________________________________________________________

Decision Appeal upheld
Appearances
Appellant Mr B Stokes, as agent
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the above named appellant brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)

(hereinafter referred to as �the Act�) against the decision of a single Commissioner made on 3 December 2001, whereby he
dismissed an application by the above named appellant employee, which application was itself made pursuant to s.29(1)(b)(i)
and (ii) of the Act.

2 By that application, the applicant alleged that she had been harshly, oppressively and unfairly dismissed on 9 April 2001, by
the respondent, and that contractual benefits had been denied her, �pursuant to the relevant Award�. (It is difficult to
understand why a claim was made for contractual benefits said to be denied to the appellant under an award when such a claim
is expressly proscribed by s.29(b)(i) and (ii) of the Act).

GROUNDS OF APPEAL
3 It is against that decision that the appellant now appeals on the following grounds:-

�1. The learned Commissioner erred in law in failing to find a relationship of employee � employer between
the Applicant and Respondent in that he�
(a) disregarded or failed to give adequate consideration to the evidence of control exercised by the

Respondent over the Applicant led by the Applicant and Mr. Ravendran the Respondent�s previous
chartered accountant;
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(b) failed to apply the correct test at Law in that the control test is the primary determinant of an
employee � employer relationship under the dicta set out by the High Court of Australia in Hollis
v. Vabu Pty Ltd [2001] HCA 44 � 9th August, 2001;

(c) failed to do justice by applying the principle of estoppel to the actions of the Respondent�s director
Craig Ranger in previously representing to others such as the accountant, ATO, workers�
compensation insurer & superannuation fund manager that the Applicant was an employee and not
barring him from testifying at hearing that the Applicant was not an employee even though
uncontradicted evidence was led by the Applicant that she relied upon his representations to her
detriment by learning the computer program, answering the telephone calls made to the
Respondent�s business, taking part time work in September, 1997 at Woolworths which did not
interfere with her duties provided to the Respondent, which employment the applicant ceased at
Craig Ranger�s request;

(d) failed to find that the Respondent in claiming the Applicant as an employee for taxation purposes
was perpetrating a fraud against the revenue and that it was against the public interest to enforce
such an illegal arrangement;

(e) failed to consider whether the Applicant as a then director (on her evidence until about June, 1999)
entered into an implied contract of service on behalf of the company with herself by completing the
Employment Declaration on 24.07.94 (see exhibit RR 1) and the time cards from the
22.4.98 accepted by the Commission without formal tender and not disputed by the Respondent;

(f) failed to consider that the Applicant had completed those wages time cards on the instruction of
Craig Ranger and following his example in completing the time card on the 2/7/97 in his own hand;

(g) failed to consider whether Craig Ranger as a director bound the Respondent by accepting on its
behalf a taxation concession from its claiming weekly payments to the Applicant as wages for
services allegedly rendered.

2. The learned Commissioner erred in law in finding that Craig Ranger had complied with the Commission�s
direction to discover for inspection the Respondent�s computerized wage records and the ASIC resignation
as director form signed by the applicant. On the evidence the only finding open to the learned
Commissioner was that Craig Ranger had made no effort to comply with the direction in an endeavour to
hide evidence, which if discovered would have contradicted his evidence. The Respondent did not produce
the computer itself for inspection. The Respondent�s agent in his Notice of Answer Discovery of
Documents filed 17/09/01 claimed the ASIC document didn�t have to discover it as it wasn�t a letter. The
learned Commissioner failed to insist upon compliance with his order of the 6th September, 2001 as a pre-
condition to hearing the Respondent�s defence or hearing the application on an undefended basis.

3(a). On the evidence there was no basis for a finding that on the balance of probability the Applicant produced
or manufactured the Respondent�s computer wage records after her termination on 9/04/01. The un-stated
inference is that this was in some way fraudulent or under-hand. The evidence before the Commission
could only support a finding that the computer wages records were printed by the Applicant 37 days after
her termination. There was nothing untoward in this. This 3 page document titled �Account Transactions
All Accounts 1/07/99 to 30/06/00� (accepted by the Commission without formal tender as an exhibit) was
dated at its top left hand corner 16/05/01. This document supported an inescapable inference that the
Respondent accounted for the Applicant as a wage earner.

3(b). The learned Commissioner further erred in law in failing to do justice by failing to finding that this
document constituted a prior inconsistent statement or that it be preferred to the subsequent parole evidence
of Craig Ranger under the parole evidence rule.

4. In finding that the group certificates were issued to the Applicant for taxation minimisation the learned
Commissioner gave no consideration to whether such actions constituted tax avoidance, nor did he consider
this in determining credibility of or in weighing the evidence of Craig Ranger. Nor did the learned
Commissioner compare or reconcile the disparity between the evidence of Craig Ranger and majority of the
exhibits, which supported an inference of such an employment relationship.

5. In accepting the evidence of Craig Ranger that the relationship between the parties was a domestic
relationship only, the learned Commissioner took into account and gave undue weight to the fact not in
dispute that the Applicant did not want secretarial support in the home after the move in December,
1993 and volunteered her services solely to avoid that when the Applicant claimed the employment
relationship commenced on the 24th January, 1994 (see exhibit RR 1). The characterisation of the
relationship by the parties and each of them is only one of the many consideration in determining the nature
of the relationship and not a major determinant.

6. In determining whether an employee � employer relationship existed between the parties the learned
Commissioner erred in law in that he took into account his finding that the extent of the duties were minor
and failed to consider the other elements of the relationship made out by the Applicant namely the
performance of some duties on a regular basis in furtherance of the Respondent�s business, at the direction
of Craig Ranger, over a number of years and the payment by the Respondent of PAYG tax instalments,
workers� compensation premiums and superannuation for the Applicant as an employee.

AND THE APPELLANT SEEKS ORDERS THAT:
A. The order dismissing the application be set aside;
B. The Full Bench make a finding that an employer � employee relationship existed between the

parties;
C. The Full Bench make a finding that the Appellant was unfairly dismissed;
D. Order that the Respondent pay compensation for unfair dismissal in a sum to be fixed;
E. An award of compensation for hurt feelings to be fixed, &
F. The Respondent 4 weeks pay to the Appellant an amount in lieu of notice to be fixed.�
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APPLICATIONS FOR NEW EVIDENCE TO BE ADMITTED
4 At the commencement of the hearing of this appeal on 16 April 2002, Mr Stokes, the advocate for the appellant, applied to

adduce new evidence to be admitted as an exception to the prohibition against the same being admitted contained in s.49(4) of
the Act.

5 In the form of a declaration by the above named appellant, she purported to depose that on 13 December 2001, after the order
had issued in this matter, Mr Craig Norman Ranger, director of the respondent, had informed her in a conversation that there
was no letter of resignation by her as a director of the respondent company, but that it was a resignation of directorship
document drawn up by Mr Rave Ravendran, which had been made available in discovery, which evidence conflicted, to some
extent, with his evidence at first instance. It is, of course, difficult to understand how that difference could be said to be
material.

6 First, however, on a fair reading of the declaration, one could not read the evidence to be related to ground 2 of the grounds of
appeal. Further, the evidence contained in it bears no relationship to grounds 1(a), (b), (f) or any other ground. Further, even if,
as Mr Stokes submitted, the evidence contained in the declaration would prove that Mr Ranger had lied about discovery, if
discovery were his responsibility, this was not a matter where his credibility or lack of it would have affected the result of the
proceedings, as will be clear from these reasons.

7 Further, of course, even if he were properly found to be lacking in credibility, that would not of itself alter the finding of the
Commissioner at first instance that Ms Augustyn herself lacked credibility as a witness.

8 In any event, the notice of resignation by whatever name, if this were a document lodged, as it would seem to be required to
be, in the Australian Securities and Investments Commission (�ASIC�), then it was evidence which could have been obtained
at or before the hearing at first instance by the relevant search and should have been. It might also, of course, have been
obtained by enforcing discovery before the hearing.

9 Evidence of what occurred after trial, as was the case here, is admitted by an appeal court or tribunal by a power exercised as a
matter of discretion and degree. The discretion to admit new evidence upon appeal is wide but will not be exercised except in
exceptional cases (see Radnedge v Government Insurance Office of NSW (1987) 9 NSWLR 235 (CA), Mulholland v Mitchell
[1971] AC 666 at 671 and Doherty v Liverpool District Hospital (1991) 22 NSWLR 284). This was certainly not an
exceptional case. It was not established that the evidence, if admitted, would have achieved the opposite result to that which
was achieved at first instance. Further, the document referred to should have been obtained at or before the hearing from ASIC
or by order for discovery and production.

10 When the hearing of the appeal resumed on 13 May 2002, Mr Stokes again sought to adduce more documentary evidence
which was available or should have been reasonably available by order for discovery or by the summoning of relevant
witnesses at the hearing, or by the request for a notice to produce, or by other means. Simply, some of the documents could
have been obtained by merely asking the solicitors, who seem to have been the solicitors for Ms Augustyn, for the documents.

11 No explanation was forthcoming as to why this omission occurred. Evidence of matters which occurred before trial, which
were matters to which this evidence related, should not be left to be introduced on appeal and can only be introduced on appeal
if there are special grounds. It was not at all clear that this evidence could not by reasonable diligence have been obtained at or
before trial. It was not at all clear, and, indeed, the opposite was probably the case, that even if it were credible if adduced at
trial, it would have been likely to have achieved an opposite result. Again, it seems to have gone to the question of credibility,
which, as I observe, was not a major determinant at all in these proceedings. The documents, on the face of it, seemed quite
unlikely to have affected the result at all (as to the applicable principles see Council of the City of Greater Wollongong v
Cowan [1955] 93 CLR 435).

12 Further, and cogently, too, it would have been quite unjust to allow the admission of new evidence halfway through the
hearing of the appeal, when Mr Stokes admitted to us that the documents, which he sought to adduce through Ms Augustyn,
were not obtained from solicitors in whose custody they were until after the first day�s hearing of the appeal had been
completed, and the hearing adjourned.

13 For those reasons, I agreed to dismiss the application, and, indeed, I observe that the application should not have been made.

SOME PRELIMINARY MATTERS
14 Evidence was given on behalf of the applicant at first instance (the above named appellant) by Mr Rave Ravendran, a partner

in the firm of Hall and Chadwick, chartered accountants, formerly the accountants for the respondent, having commenced that
work, in that capacity in 1991, by Ms Gail Patricia Hanrahan, a director and the secretary of TNG Earthmoving (presumably
Pty Ltd), and by Ms Janet Elizabeth Augustyn, the above named appellant, herself.

15 The only evidence given for the respondent was given by a director of the respondent trustee company,
Mr Craig Norman Ranger.

16 Questions of credibility arose in this matter and were determined by the Commissioner at first instance, but most of the matters
of fact, on the evidence, were not in dispute and were easily able to be ascertained

17 The applicant alleged that she was employed by the respondent from 24 January 1994 to 9 April 2001 in the capacity of
secretary/office administrator.

18 Ms Augustyn�s claim was that her employment was terminated without notice and was unfair, when it occurred on 9 April
2001. There was certainly no evidence of any notice or of any adequate notice.

19 She stated that she believed that her employment was terminated without notice and alleged that the termination of her
employment was in breach of fair contractual arrangements with the respondent company.

20 The respondent denied that the relationship between Ms Augustyn and himself was one of employer and employee, saying that
it was a domestic relationship.

21 The respondent further alleged that the work carried out by the applicant was not capable of being characterised as
employment pursuant to a contract of employment because the work performed was of a voluntary nature to assist the business
and any monies paid were for housekeeping by an arrangement set in place for tax minimisation purposes.

22 In these circumstances, the respondent denied that there was any dismissal or denial of contractual benefits.
23 In the alternative, he alleged that the applicant did not work 38 hours per week or work any fixed hours and was not unfairly

dismissed.
FINDINGS

24 The Commissioner at first instance, said that he had no difficulty accepting the evidence of Mr Ravendran and Ms Hanrahan,
but that he had considerable difficulty with Ms Augustyn�s evidence, which he said was exaggerated, self serving and not
credible. He gave an example of this as being the number of hours which she said that she worked in the business.
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25 On the other hand, he did not have difficulty with Mr Ranger�s evidence and he said that he was, for the most part, direct and
straightforward in his evidence and under cross-examination, although hesitant on some occasions about some of the duties
performed by Ms Augustyn.

26 I now particularise a number of the findings:-
(a) That Ms Augustyn performed a role within the respondent�s business of dealing with phone queries, giving set

prices for hourly hire of equipment, invoicing, mail, banking and bookkeeping.
(b) That it was not possible, on the evidence, to decipher how many hours per week these duties entailed, but that it

was highly improbable that they entailed a full-time load of 38-40 hours per week.
(c) That the bulk of the duties were minor with the exception of the phone contact with clients.
(d) That the applicant was not responsible for any quoting of jobs but was responsible for liaising with Mr Ranger

about the booking in of jobs.
(e) That the character of these duties is clearly consistent with what occurs in many small businesses, whereby a

domestic partnership runs the business, in this case a de facto relationship, and one of the partner�s deals with the
bulk of the telephone enquiries.

(f) Mr Ranger was not available to do this task ((ie) the answering of telephones) for substantial periods of time since
he was working machinery.

(g) The evidence of Mr Ravendran and Ms Hanrahan go to support the views expressed by the Commissioner
regarding Ms Augustyn�s duties.

(h) They did not, however, necessarily assist the Commissioner in deciding whether there was an employment
relationship.

(i) This was a key issue to be determined here.
(j) Mr Ravendran�s evidence does verify that group certificates were issued to Ms Augustyn and that her payments

were organised for taxation minimisation.
(k) That the domestic relationship ended on or about 4 February 2001, but they continued to share the same house.
(l) That on 28 March 2001 Mr Ranger changed the telephone arrangements to direct the home office phone to his

mobile and later change the locks on the office and the shed.
(m) That following the breakdown in the domestic relationship, Mr Ranger advised Ms Augustyn to go to Centrelink

and seek assistance.
(n) Her evidence of her lack of awareness of what this meant was simply not credible.
(o) She continued with her duties past this point until a conversation between Ms Augustyn and Mr Ranger on

27 March 2001, where as part of the conversation she said to him �tell someone who cares�.
(p) As a result he changed the telephone arrangements.
(q) That Ms Augustyn still continued to do some bookkeeping up until about 6 April 2001.
(r) That Mr Ranger forewarned Ms Augustyn that he was not going to continue paying housekeeping, car and fuel

bills.
(s) That this explanation seemed likely because she applied for jobs in February and March 2001, because she needed

money to support herself and her two sons.
(t) From the evidence of both the applicant and for the respondent the Commissioner formed the view that

Ms Augustyn volunteered to help Mr Ranger with the business when it shifted location. She did not want any
secretarial support employed at there home and he did not find this to be the formation of an employment contract.

(u) The applicant was also a director of the company for a large part of the time.
(v) The applicant relies on the existence of taxation assessments, group certificates, superannuation payments and an

employee taxation declaration form to in part prove that an employment relationship existed.
(w) She was instructed by Mr Ranger and that he was a very controlling man.
(x) This was a domestic relationship which soured, it was not a relationship of employer/employee.
(y) The bulk of the duties performed by Ms Augustyn related to answering the telephone which the evidence

emphasised.
(z) Her evidence itself suggests that the monies paid were for housekeeping and that is what she spent her wages on.
(aa) The monies paid were certainly organised for tax minimisation purposes and Mr Ravendran gave evidence to that

effect.
(bb) That her job was to answer the telephone, assist with bookings, banking, mail and bookkeeping. That was her part

of the bargain in the domestic relationship. This did not amount to an employment relationship, particularly one
where an employment contract has been struck and the employee is under the lawful control and direction of an
employer.

(cc) She was not an employee under the control of Mr Ranger.
(dd) The whole relationship must be looked at, not simply taxation and superannuation documents.
(ee) She was not an employee.

BACKGROUND, ISSUES AND CONCLUSIONS
27 At all material times, Vistadale Pty Ltd carried on the business of Ranger Contracting as trustee of a trust of which the

beneficiary was another company called Silona Pty Ltd (according to Mr Ravendran�s evidence, which was not disputed). At
all material times, the respondent carried on the business of concrete cutting and earthmoving. At all material times
Mr Craig Norman Ranger was a director of Vistadale Pty Ltd and for a period of time in the 1990�s, ending in about 1996,
Ms Augustyn was also a director. She resigned from the office of director at the request of Mr Ranger in about 1996.

28 Mr Ranger and Ms Augustyn entered into a de facto relationship before 1993 it would seem. In that year, however, they
purchased the house at Brand Road, High Wycombe, which Mr Ranger said in evidence was in their joint names, and which
was, in any event, the subject of an action between the parties in another jurisdiction at the time when the application was
heard at first instance. When they bought the house they decided to bring the business to the house at High Wycombe, from a
workshop where it was being conducted, in Carlisle.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 943

29 In any event, they lived there in a de facto relationship until 4 February 2001, when that relationship ceased. They were still
living separately there at the time of the hearing, after the relationship had ended. Ms Augustyn, in evidence, said that she had
been told by her solicitor to remain in the premises while certain action or actions was or were being conducted in another
jurisdiction.

30 Ms Augustyn did have another job before they moved to Brand Road, High Wycombe. Mr Ranger�s evidence was that she
said that she would be able to help him in the business more when they moved to Brand Road. She did give up her job with
another employer when Mr Ranger and she moved to Brand Road.

31 Her evidence was that he said that she would not have to work outside because the business was earning enough to provide for
her and her children. Her being able to help occurred because Brand Road was not only their residential address but the place
where the office of the business was, and, therefore, where she worked.

32 It is quite clear, on the evidence of both Mr Ranger and Ms Augustyn, that Ms Augustyn performed office manger/secretarial
duties until 9 April 2001 in that:-

(a) She dealt with suppliers and customers.
(b) She also did the banking and prepared wages for employees.
(c) She answered the telephone and conveyed messages to Mr Ranger in the field.
(d) She picked up mail and posted letters.
(e) She prepared and sent out invoices and dealt with creditors and debtors.
(f) She made up and recorded wages and prepared documents for the Australian Taxation Office and forwarded those

documents.
(g) She did the bookkeeping and, at Mr Ranger�s suggestion, learnt a particular computer program to deal with

accounting in the business.
(h) In the course of her work, she used the computer provided by the respondent. (She said that she was an employee).

33 It was open to so find and the Commissioner at first instance, generally speaking, correctly so found.
34 The only differences in the evidence of Mr Ranger and Ms Augustyn related to the hours which she worked and the exact

nature of some of the duties which she performed. As to the substance of what she did, there was no real dispute, and the
evidence of Mr Ranger and Ms Augustyn was clear that she was subject to direction or control or the right to control exercised
by Mr Ranger, on behalf of the respondent company.

35 Mr Ravendran and Ms Hanrahan, who did similar work for an earthmoving company which was a customer of the respondent,
corroborated that she had performed a number of these duties. Ms Hanrahan�s evidence was not shaken, and it was open to
find that Ms Augustyn�s evidence where so corroborated was to be preferred to that of Mr Ranger where there was any
conflict. The computer program was, Mr Ravendran said, very easy to use and suitable for a small business and Mr Ranger had
asked him to train her on it. Mr Ravendran, insofar as it was relevant, regarded Ms Augustyn as an employee. He confirmed
that she performed duties as an employee (see pages 43-44 of the transcript at first instance).

36 There was a dispute, on the evidence, as to the nature of the work performed, at least in some minor details, which was of no
consequence because the dispute related to minor details only and as to the number of hours worked by Ms Augustyn, which
point was quite irrelevant to the question which the Commissioner was required to decide.

37 There was no dispute, on the evidence, that the following occurred:-
(a) That for performing these duties set out above Ms Augustyn was paid a weekly wage by the respondent.
(b) That monies were deducted and paid as PAYG tax and that those liabilities were met by the respondent on

Ms Augustyn�s behalf. There was also the unchallenged evidence of Mr Ravendran that a group certificate cannot
be issued to anyone other than an employee, evidence which he gave as an accountant.

(c) That group certificates were issued by the company through her as the employee in relation to her.
(d) That all employees of the respondent were covered by workers� compensation insurance.
(e) That superannuation contributions liable to be paid for employees under the Commonwealth Superannuation

Legislation were paid in respect of Ms Augustyn�s employment.
(f) That time and wage payment records for Mr Ranger and Ms Augustyn were maintained by her for some of the time

at his direction, and ceased to be maintained also at his direction.
(g) That she became an employee not only to do the work but as a means of tax minimisation by the splitting of

income.
(h) It was also clear from Mr Ranger�s evidence and hers that Ms Augustyn performed her work under his control and

direction, that he decided the remuneration and what her duties were, and that the business conducted by the
respondent was, in his opinion, his �business�.

(i) That the respondent netted a weekly wage of $250.00 which amount was increased to $255.00 net.
(j) There was also an employment declaration in respect of her employment signed, but not completed by her.
(k) Mr Ranger�s own evidence was quite clear that she was paid the monies which I have referred to above, which he

described as �housekeeping� by the respondent, that she did the work which she said she did, and that the wages
�came out of the business� and that tax was paid on them.

(l) She also performed �the paperwork� for other employees of the company.
38 That is what it was open to find and what should have been found.
39 Other income was derived by both of them from the lease of a property to a tenant or tenants. That fact is, of course, irrelevant

to this appeal and was irrelevant to deciding the matter at first instance.
40 In 2001, the relations between Mr Ranger and Ms Augustyn deteriorated, and on 4 February 2001 the de facto relationship

ceased and they ceased to occupy the same bedroom but continued to occupy separate bedrooms in the house at Brand Road,
High Wycombe. He suggested that she seek assistance from Centrelink. Notwithstanding this occurrence, Ms Augustyn
continued to do her work for the respondent and to be remunerated therefor.

41 On 28 March 2001, she was in the office and the telephone went dead. This was because Mr Ranger had arranged to divert the
telephone calls to that number to his �mobile� (sic) telephone number. This followed a quarrel between them on 27 March
2001 about Ms Augustyn�s not answering the telephone when she was on a telephone call to her daughter Brooke in
Queensland.
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42 Ms Augustyn continued to do the work which she was doing, and had been doing since 1993, and to be remunerated for doing
it until 9 April 2001 when the agreement, whatever it was, was terminated by Mr Ranger.

43 On 9 April 2001, Mr Ranger asked her if she had been to Centrelink to look for a job and she said �No�. Further, he told her
that her wages had been stopped. He demanded and received from her the keys to a car which she used, her mobile telephone
which he said was a company telephone, a credit card, and various keys. She was paid wages up until 4 April 2001. He also
forbade her going near any of the sheds of the business or using the computer or anything to do with the business. She did not
work after that date, and it is quite clear that if she was an employee she was dismissed on that date. Subsequently, the office,
which was in the house, was locked and she was prevented from entering it, and other business parts of the premises. Those
facts were not in any real dispute. However, as I have said, the two continued to occupy the house.

44 There was a great deal of ill-feeling, apparent from the evidence of the parties, between them.
45 The grounds of appeal are, in many respects, confusing and not readily referable, in some respects, to what the Commissioner,

at first instance, found.
46 Most relevantly what the Commissioner at first instance found can be summarised as follows:-

(a) That Ms Augustyn volunteered to help Mr Ranger with the business when it shifted location and did not want any
secretarial employee at their home (see paragraph 28, page 37 (AB)).

(b) That he did not find this to be the formation of an employment contract.
(c) That even though there were taxation assessments, group certificates, superannuation employments and an

employee declaration form to prove that an employment relationship existed, he did not find that one existed.
(d) He found that this was a domestic relationship that soured. It was not an employer/employee relationship.
(e) That the bulk of her duties were answering the telephone and that she had agreed to �help� Mr Ranger and that the

monies were paid for housekeeping because that is what she spent her �wages� on.
(f) That the monies were organised for tax minimisation purposes.
(g) That the work which she did in answering the telephone, assisting with the bookings and banking and doing the

mail and the bookkeeping was her part of a domestic relationship bargain (see paragraph 29, page 38 (AB)).
(h) That the relationship did not constitute an employment relationship where an employment contract was struck and

an employee is under the lawful control and direction of an employer. Indeed, the Commissioner found that she was
not an employee under the control of Mr Ranger.

47 The Commissioner at first instance cited the dictum of Mason J (with whom Brennan J was in general agreement) in Stevens v
Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16:-

�But the existence of control, while significant, is not the sole criteria by which to gauge whether a relationship is
one of employment. The approach of this court has been to regard it as merely one of a number of indicia which
must be considered in the determination of that question: � Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax and the delegation of work by the putative employee�.

48 Quite rightly, the Commissioner observed correctly that the whole relationship between the parties must be looked at, not
simply taxation and superannuation documents.

49 He then found that the sum of the relationship was not that of an employer/employee and that the attempts to construe these
circumstances as other than a domestic relationship were flawed.

50 Crucial in this case was the fact that if there was a contract of employment it was not between Ms Augustyn and Mr Ranger. It
was between the respondent company as trustee of a trust and Ms Augustyn.

51 Axiomatically, she could not have a domestic arrangement with a trust or the trustee company.
52 As I have observed, and as the Commissioner found, Mr Ranger and Ms Augustyn had a de facto relationship which ended on

or about 4 February 2001.
53 Significantly, the arrangement by which she did work for the respondent trustee company and was paid by it therefor, did not

end at the same time as the de facto relationship ended. That is, the financial �arrangement� and the work done by
Ms Augustyn continued for two months after the end of the de facto relationship between them. That is understandable
because there were two different relationships. One was a de facto relationship between Mr Ranger and Ms Augustyn which
ended in February 2001. There was a second and different relationship between the respondent company and Ms Augustyn
which ended on 9 April 2001.

54 It is now necessary to consider the law. For myself, I should add that there is much to be said for the notion of the use of
nineteenth century commercial contractual concepts to govern relationships between persons broadly called employers or
principals, on the one hand, and independent contractors or employees, on the other hand, and with it the tests applied to
determine what a relationships is, requiring a great deal of revision. However, that is not a question to be dealt with in this
case.

55 In order to determine whether the relationship between the appellant and the respondent was that of employer and employee,
one must consider the correct test. The question was not whether there was a domestic relationship between Mr Ranger and
Ms Augustyn, because clearly there was. The question was not whether there was a relationship of employer and employee
between Mr Ranger and Ms Augustyn, because clearly there was not. The question was whether there was a contract of service
or a contract of employment between the respondent as employer and Ms Augustyn as employee.

56 In that context, it is fair to say that it was not claimed by her that there was any employment relationship with Mr Ranger, nor
was it admitted by him that there was.

57 For the reasons that follow hereinafter there could not be such a relationship.
58 First, I should observe somewhat obviously that the Commission had no jurisdiction in the matter, if the matter was not an

�industrial matter� as defined in s.7 of the Act. If, also, the appellant was not an �employee� as defined in s.7 of the Act and
the respondent was not an �employer� as so defined, then there was no jurisdiction conferred by the Act on the Commission to
hear and determine the application at first instance. However, a person or persons cannot be found to be an employer or
employers, on the one hand, or an employee or employees, on the other hand, it is trite to observe, unless there is a contract of
employment or of service between them.

59 Fundamentally, a contract of service exists when an employer agrees that in consideration of a wage, salary or remuneration
he/she will provide his/her own work and skill in the performance of some service for his/her employer. Such a contract is to
be distinguished from a contract for services, it is also trite to observe.
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60 There was no written contract of employment in this case, but that makes no difference.
61 I have already referred to the dictum of Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit).
62 The approach taken by Mason J was approved and followed by the majority (Gleeson CJ, Gaudron, McHugh, Gummow,

Kirby, Hayne and Callinan JJ, in Hollis v Vabu Pty Ltd (2001) 75 ALJR 1356 and 1366) where they cited what Mason J said
(supra) in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) with approval. Their Honours then went on to say:-

�So it is that, in the present case, guidance for the outcome is provided by various matters which are expressive of
the fundamental concerns underlying the doctrine of vicarious liability. These include, but are not confined to, what
now is considered �control�.�

63 Control or the right to control is obviously, therefore, a relevant factor in determining whether there was a contract of service
and not a contract for services, but it is not the only one.

64 In this case, the evidence is quite clear, and it is open to find, that Ms Augustyn entered into a contract of service to provide
her services as a secretary/bookkeeper for the respondent and that she performed that contract for remuneration which was
paid to her. Relevantly, the respondent controlled what she did and how she did it, as an employee, on her evidence, and
Mr Ranger�s, through Mr Ranger as a director of the respondent. She was even trained in the use of the respondent�s computer,
too, at Mr Ranger�s request.

65 In particular, Mr Ranger did not deny in evidence that he had told Ms Augustyn that, whilst she was working, she did what he
told her to do. This was confirmed by his evidence that it was his �business� and he �controlled it�, notwithstanding that he
was otherwise somewhat coy about using the word �control� in evidence. There was clear undisputed evidence of the exercise
of the control of her activities in the course of her performance of her work by the respondent company through its director,
Mr Ranger.

66 Clearly, Ms Augustyn was not paid by or because she was employed by Mr Ranger, but by the respondent company and for
the respondent company. Indeed, as I have read and understood his evidence, Mr Ranger asserted that she was not certainly his
employee and was not an employee at all.

67 There were present other indicia of the contract of service between the respondent and Ms Augustyn. Ms Augustyn, as an
employee of the respondent, was covered by the respondent�s workers� compensation policy which related to its employees.
She was paid remuneration. Her tax liability was met by deduction from her wages by the respondent as her employer, and as
evidenced by the group certificates issued to her. The statutory superannuation contributions required to be made by an
employer were made by the respondent in respect of her employment.

68 The requisite group certificates for employees were issued to her, having been prepared by her in her capacity as an employee.
The requisite assessments of tax were issued and paid. She worked in the respondent company�s place of business which,
coincidentally only was also the home of Mr Ranger and Ms Augustyn. When she was dismissed, she was locked out of the
company�s �office� which contained the company�s computer, in the use of which Mr Ranger, on behalf of the company,
arranged for her to be trained. (There was no evidence on behalf of the respondent that the performance of the duties which
she performed were not performed by Ms Augustyn, other than in accordance with the respondent�s directions to her).

69 Mr Ranger saw himself as a director of the respondent and as having the right to terminate her services on 9 April 2001 and he
did so. That capacity to terminate was clearly exercised on behalf of the respondent which paid her her wages, and the work
which she performed as directed. The dismissal from her employment occurred therefore at a time quite different from the end
of the de facto relationship between Mr Ranger and Ms Augustyn.

70 The work which she did was, on all of the evidence, in assisting as an employee to conduct the respondent company�s business
at its place of business. She was not a volunteer because she was paid and directed. It matters not that the wage was used to
pay for housekeeping expenses. That is entirely irrelevant. The fact was that she was remunerated for the performance of
services for the respondent at its direction and under its control. It is trite to observe that the mode of expenditure of wages
does not at all denote the nature of the payment made, otherwise all wages expended for domestic purposes might be
characterised as �housekeeping�.

71 Significantly and correctly, the Commissioner at first instance found that Ms Augustyn performed a role �within the
respondent�s business� (my emphasis) dealing with phone queries, giving set prices for hourly hire of equipment, invoicing,
mail, banking and bookkeeping. Not only was the evidence of both parties that, but it was significant in another respect. If one
applied the test, known as the �organisation test�, then that finding was a finding that Ms Augustyn performed the work which
she (and Mr Ranger to a great extent) said that she performed within and as part and parcel of the respondent�s organisation;
and clearly she did. Whilst such a test does not stand on its own, it can be one of a number of indicia which lead to the
conclusion that the contract is one of service (see Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) at pages 27-28 per
Mason J and see also Macken, McCarry and Sappideen, �The Law of Employment�, 4th Edition at pages 20-21). Used in that
way, in this case, the fact that she was part and parcel of the respondent�s organisation is one of a number of clear indicia to
which I have already referred that she was, at all material times, an employee and that the respondent was, at all material
times, her employer.

72 The fact is, as well, that the company paid her a wage and that there were other indicia in the form of superannuation
contributions, insurance, the payment of taxes as an employee and workers� compensation insurance of this fact, as well as the
evidence of the company�s control of her work and the manner of her doing it. It matters not that the wages paid to her might
have reduced the tax payable by Mr Ranger as an individual, because there was a real and actual contract of employment
where the respondent company remunerated the appellant for actual services which she performed as directed and controlled
by the company through its officer for the company.

73 It matters not that Ms Augustyn�s work for the respondent assisted to split Mr Ranger�s income when she was, as it is open to
find, and as it should have been found, an employee clearly employed to do actual work for the respondent for remuneration
by way of wage. (It was quite irrelevant to allege that the contract of employment was a fraud when it was not established that
it was. Indeed, the contrary was established).

74 It matters not that Ms Augustyn might for some time have been a director of the company. She was a director only for a brief
period of time, and, in any event, a director of a company can also be an employee (see Lee v Lees Air Farming Ltd [1960]
3 All ER 420 (PC)).

75 I would also add that the findings as to credibility could, for the reasons which I have expressed above, played little part in
determining what the correct findings of fact and law in this matter, insofar as the findings relate to this appeal, should have
been.

76 The Commissioner at first instance erred in failing to find that there was a contract of employment between the respondent as
trustee of a trust and Ms Augustyn as an employee of the respondent, and that on the evidence, on 9 April 2001, she was
dismissed from that employment.
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77 For all of those reasons, the Commissioner, in failing to find that he had jurisdiction to hear and determine the matter, erred.
78 For the most part, the grounds of appeal were irrelevant, or if made out could have no effect on the decision at first instance

(see grounds 1(c), (d), (e), 3(a), (b) and 4).
79 It is unnecessary to decide the grounds of appeal other than in the manner in which I have done so and for the reasons which I

have done so.

CHIEF COMMISSIONER W S COLEMAN
80 I have had the benefit of reading the reasons for decision of His Honour the President with which I agree.

SENIOR COMMISSIONER A R BEECH
81 Ground 1(b) of the grounds of appeal allege that the Commission failed to apply the correct test and in my view that ground is

made out. The Commission at first instance dismissed the application after concluding that the sum of the relationship was not
that of employer and employee and the attempts to construe these circumstances as other than a domestic relationship are
flawed. The point to be made is that the parties to the proceedings at first instance, and on this appeal, are a natural person and
a company. It is conceptually difficult to have a domestic relationship between a natural person and a company.

82 It was quite accurate on the evidence before the Commission for the Commission at first instance to have concluded that there
was a domestic relationship between Ms Augustyn and Mr Ranger. That was not in dispute between the parties. Further, the
evidence showed that Mr Ranger is a principal of the respondent. At times, both Ms Augustyn and Mr Ranger have been
directors of the respondent. However, the issue before the Commission at first instance was a claim made by Ms Augustyn
against the respondent, and not against Mr Ranger personally. The distinction was frequently not made during the proceedings
at first instance particularly by Mr Broderick who appeared on behalf of Ms Augustyn. His opening submissions at page 50 of
the transcript that �the applicant and the respondent entered into a de facto relationship in about December of 1989� showed
that confusion from the very start of his presentation on behalf of Ms Augustyn. At the least, the facts for the applicant were
not presented with the attention to detail which was required.

83 Further, the respondent, unhelpfully, attempted to attach a label of �housekeeping� to characterise the regular amounts of
money it paid to Ms Augustyn. The label is, of course, unhelpful in that it tends to direct attention away from the fact that it
was paid by the respondent and not Mr Ranger, that not only was money paid from the respondent to Ms Augustyn on a
regular basis but that tax was deducted on the basis that Ms Augustyn was an employee and that Ms Augustyn, for some of the
time, completed time cards for the work she performed. In any event, it was simply irrelevant to the issue before the
Commission on what Ms Augustyn spent the money which she received from the respondent. (It is not insignificant for this
issue that there is evidence, including from Mr Ranger himself (transcript at first instance page 136), that the respondent
company paid money on a regular basis to Ms Augustyn and on occasions Mr Ranger himself gave her certain amounts of
cash).

84 Although the Commission at first instance was correct to observe that there was evidence that the domestic relationship
between Ms Augustyn and Mr Ranger �soured�, that of itself does not assist in determining on a factual basis whether the
various tests for the determination of an employment relationship between Ms Augustyn and the respondent were, or were not,
met.

85 It ought to have been well understood by both advocates that the issues involved in a disputed claim by a person that he or she
was an employee of another are complex. The Commission at first instance in this matter was faced with a difficult task for
which he received little assistance.

86 The Commission concluded, and was entitled to conclude on the evidence, that Ms Augustyn performed a role within the
respondent company�s business. Even if it was not possible on the evidence before the Commission at first instance to
determine how many hours per week these duties entailed, and even if they were not a full-time workload, work was
performed for the respondent. Even the fact that Ms Augustyn was at some time a director of the respondent, even for a large
part of the time, does not prevent Ms Augustyn from also being an employee.

87 In my view that is sufficient for the appeal to be upheld. I otherwise agree with the Reasons of his Honour the President. The
facts showed that Ms Augustyn was an employee of the respondent and that she was dismissed. I would suspend the decision
and remit the matter to the Commissioner at first instance to determine according to law the balance of the claim that the
dismissal was harsh, oppressive or unfair. For the reasons given by his Honour, the claim for �outstanding contractual benefits
and adequate compensation pursuant to the relevant award� is not a claim which can be dealt with by the Commission.

THE PRESIDENT
88 I would, for those reasons, uphold the appeal. I would suspend the decision at first instance and I would then remit the matter

to the Commissioner at first instance to hear and determine according to law, the balance of the claim that the dismissal was
harsh, oppressive or unfair.

Order accordingly
_________
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Decision Appeal upheld and applications to adduce fresh evidence dismissed
Appearances
Appellant Mr B Stokes, as agent
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 16th day of April 2002 and the 13th day of May 2002, and
having heard Mr B Stokes, as agent, on behalf of the appellant and Mr L Pilgrim, as agent, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and the parties having waived the rights conferred on them by s.35 of the
Industrial Relations Act, 1979 (as amended), it is this day, the 7th day of June 2002, ordered as follows:-

(1) THAT appeal number FBA 61 of 2001 be and is hereby upheld.
(2) THAT the decision of the Commission in matter number 679 of 2001 delivered on the 3rd day of December

2001 be and is hereby suspended and that the matter be and is remitted to the Commission at first instance
to hear and determine according to law, the balance of the claim that the dismissal was harsh, oppressive or
unfair.

(3) THAT the application by the appellant to adduce fresh evidence filed on the 24th day of December 2001 be
and is hereby dismissed.

(4) THAT the oral application by the appellant to adduce fresh evidence made on 13 May 2002 be and is
hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 05581
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Decision Appeal dismissed
Appearances
Appellant Mr M Amati, as agent
Respondent Mr R Bathurst (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal against the decision of the Public Service Arbitrator, delivered on 1 March 2002 in application No P 2 of

2002, and the appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as
�the Act�).

3 By the decision, the Public Service Arbitrator dismissed an application for an interim order for reasons expressed in the recital
to the order.

4 The appellant, The Civil Service Association of WA Inc (hereinafter called �the CSA�), is an organisation of employees within
the meaning of the definition in s.7 of the Act, and Mr Suman Dewan is one of its members. The respondent is the Chief
Executive Officer of a statutory authority.

THE ORDER
5 The order, including recitals, made by the Public Service Arbitrator to dismiss the application for an interim order, which order

was deposited in the office of the Registrar on 1 March 2002, reads as follows:-
�WHEREAS this is an application pursuant to of Section 80E the Industrial Relations Act 1979, to the Public
Service Arbitrator in relation to a disciplinary process involving Mr Dewan; and
WHEREAS on the 1st day of March 2002 the Public Service Arbitrator convened a conference for the purpose of
conciliating between the parties; and
WHEREAS at the conclusion of that conference, no agreement was reached; and
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WHEREAS the Applicant sought an interim order in the following terms�
With immediate effect, the respondent be prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on 1 June 2001;

WHEREAS the parties each addressed the orders sought, including opportunities for Mr Dewan to participate in
redeployment opportunities; and
WHEREAS having considered the arguments of the parties the Public Service Arbitrator decided that the
application for an interim order be dismissed on the basis that�
1. there is no obvious procedural breach in the disciplinary process undertaken to date in respect of Mr Dewan;

the disputes between the parties relate to matters of fact the interpretation of the facts and matters of alleged
unfairness, and those matters require assessments to be made as to credibility;

2. there is no significant detriment to Mr Dewan in the disciplinary process progressing to its conclusion
because�
a. Mr Dewan is on leave with pay; and
b. Mr Dewan�s status as a redeployee is not affected and opportunities for redeployment are still

available to him, as evidenced by the Office of Energy delaying its appointment processes in respect
of a position in which Mr Dewan has expressed an interest until the disciplinary processes involving
Mr Dewan have been finalised;

3. in the context of there being a statutory procedure laid down for dealing with disciplinary processes. the
process has yet to be concluded, and Mr Dewan has the right of appeal to the Public Service Appeal Board
should the process result in adverse outcomes for him.

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations
Act 1979, hereby orders�

THAT the application for an interim order be, and is hereby dismissed.�

GROUNDS AND PARTICULARS
6 It is against that decision that the appellant now appeals on the following grounds:-

�Ground 1
The Arbitrator erred in law and/or failed to exercise her discretion in dismissing the request for the following
interim orders�

With immediate effect, the respondent is prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the
allegations as stated in the respondent�s correspondence to Mr Dewan on the 1 June2001.

in application P 2 of 2002 prior to its substantive hearing, on the basis that�
(1) There was no obvious procedural breach in the disciplinary process undertaken to date in respect to Mr

Dewan; [as] the disputes between the parties relate to matters of fact the interpretation of the facts and
matters of alleged unfairness, and those matters require assessment to be made as to credibility;

Particulars
(1) The Public Service Arbitrator has not only powers under sections 80E (1) and (5) of the Industrial Relations

Act 1979 (�IR Act�), but also has statutory duties, inter alia, to scrutinise that employers� actions towards
employees comply with their statutory obligations as both employers and public agencies. The Arbitrator
failed to discharge the statutory duty incumbent upon her to halt on an interim basis, disciplinary
proceedings that are based upon unlawful acts by the employer against an employee.

(1.2) The Arbitrator failed to fully and properly inquire into and deal with an application that prima facie
provided information that an employee had been detrimentally subjected to unlawful acts by his employer.

(1.3) The Arbitrator failed to consider relevant evidence that showed prima facie that the respondent had admitted
to have commissioned an investigation by a private investigator into Mr Dewan�s activities without
providing the employee with�
(a) �notice in writing of the nature of the suspected breach of discipline as is prescribed�;
(b) any notification whatsoever that such an investigation had been commissioned to a private

investigator by the respondent;
(c) �� a reasonable opportunity to submit an explanation to the employing authority..�
as prescribed in Section 81 of the Public Sector Management Act, 1994 and Regulations 15 and 16 of the
Public Sector Management (General) Regulations, 1994.

(1.4) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary
to the public interest not to halt a disciplinary process, pending the full hearing of the matter, where there
are prima facie unlawful acts by a public sector employer against an employee; as it is in the public interest
for alleged unlawful actions of public sector employers to be subject to public scrutiny.

(1.5) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary
to the public interest not to grant temporary estoppel of the actions of public sector employers where such
actions have breached mandatory statutory provisions.

Ground 2
The Arbitrator erred in law and/or failed to exercise her discretion in dismissing the request for the abovementioned
interim orders, pending the full hearing of the case, on the basis that:-

�3. in the context of there being a statutory procedure laid down for dealing with disciplinary
processes. (sic) the process has yet to be concluded, and Mr Dewan has the right of appeal to the
Public Service Appeal Board should the process result in adverse outcomes for him�.
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Particulars
(2) The Arbitrator�s decision to dismiss the application for interim orders during the conference proceedings,

once the prospect of conciliation between the parties had failed, fails to discharge the Arbitrator�s statutory
duties as prescribed by Section 32 (3)(c)(ii) in that it compromised arbitration given the final orders sought
by the applicant were analogous to the interim orders.

(2.1) The Arbitrator�s decision not to exercise her jurisdiction to estop the respondent�s disciplinary inquiry so to
inquire into the substantive basis of the charges fails to afford Mr Dewan�s fight to natural justice and
procedural fairness at every stage of the disciplinary procedures instigated against him by the respondent not
just at the end of the disciplinary process.

Ground 3
(3) The Arbitrator erred in fact and/or miscarried her discretion in considering that:-

2. There is no significant detriment to Mr Dewan in the disciplinary process progressing to its
conclusion because�
(a) Mr Dewan is on leave with pay; and
(b) Mr Dewan�s status as a redeployee is not affected and opportunities for redeployment are

still available to him, as evidenced by the Office of Energy delaying its appointment
processes in respect of a position in which Mr Dewan has expressed an interest until the
disciplinary processes involving Mr Dewan have been finalised;

For the following reasons�
(i) As Mr Dewan has been kept on suspension since the 1 June 2001, the drawn-out manner in which the

respondent has dealt with the disciplinary process has caused detriment to Mr Dewan�s interests, whilst not
of a financial nature, but of both a professional and personal character;

(ii) That the allegations brought against Mr Dewan by the respondent on the 1 June 2001 relating to his
employment with Lucent Technologies in the private sector, allegedly without permission, were stale facts
already known to the employer for several months and which the employer had never disclosed to
Mr Dewan, nor had it acted upon such a knowledge; thus bringing detriment to Mr Dewan�s statutory fights
and interests;

(iii) That the respondent instigated disciplinary proceedings against Mr Dewan for reasons other than its genuine
responsibility to ensure that Mr Dewan�s actions complied with statutory provisions of the Public Sector
Management Act, 1994; that is, as a vindictive act following Mr Dewan�s complaint to both the CEO and
the Minister about the poor treatment received by him by representatives of the respondent thus negatively
affecting Mr Dewan�s interests;

(iv) The position at the Office of Energy is only marginally subject to the resolution of the current disciplinary
processes against Mr Dewan�s and that the requirements of the Office of Energy are likely to change in the
immediate future; thus negatively affecting Mr Dewan�s interests.

Leave to Appeal
As the decision of the Arbitrator that the applicant seeks to appeal against does not wholly dispose of the matter; in
accordance with Section 49 (2)(a) and Regulation 29 (3) of the Industrial Relations Act, 1979 and Industrial
Relations Commission Regulations, 1985, respectively; the applicant seeks leave to appeal and respectfully submits
that this matter is of such importance that in the public interest an appeal should lie in that, as stated above -
(paragraph 1.4)�
It is contrary to the public interest not to halt, temporarily, a disciplinary process pending the full hearing of the
matter, where there are prima facie unlawful acts by a public sector employer against an employee; as it is in the
public interest for alleged unlawful actions of public sector employers to be subject to public scrutiny;
The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is contrary to the
public interest not to grant temporary estoppel of the actions of public sector employers where such actions have
breached mandatory statutory provisions, as this promotes confusion about the statutory rights and responsibilities
of public sector agencies in their dealings with their employees.

Orders Sought
1. The decision of the Arbitrator at first instance be overturned and that the following interim orders be

issued�
With immediate effect the respondent is prohibited from continuing any disciplinary action (including but
not limited to any investigation, whether formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on the 1 June 2001.

2. That the matter be remitted to another Arbitrator for substantive hearing and determination, as a matter of
urgency.�

BACKGROUND
7 By an application made pursuant to s.80E, s.80F and s.80G of the Act, and filed in the Commission on 11 January 2002, the

CSA applied to the Public Service Arbitrator, naming the Chief Executive Officer, Water and Rivers Commission as
respondent.

8 The application was �For actions and/or decisions, and/or any related matter or thing of the respondent, specifically in relation
to the respondent�s actions in relation to Mr Suman Dewan to be reviewed, nullified, modified or varied, as the Public Service
Arbitrator in his/her jurisdiction determines upon the hearing of the matter�.

9 By the application an interim order was sought as follows:-
1. �With immediate effect, the respondent is prohibited from continuing any disciplinary action (including but

not limited to any investigation, wither formal or informal) against Mr Dewan in relation to the allegations
as stated in the respondent�s correspondence to Mr Dewan on the 1 June 2001.�
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10 Final orders were also sought in the following terms (see page 10 of the appeal book (hereinafter referred to as �AB�)):-
�The applicant seeks the following orders�
1. The purported investigation by Mr Ken Trainer and any other investigation � whether covert or overt � for

and on behalf of the respondent, in relation to the allegations of misconduct against Mr Suman Dewan are
unlawful and are hereby void ab initio.

2. Within 7 days of the date of this order, the respondent shall remove all documentation from Mr Dewan�s
personal file, connected with and/or flowing from the said unlawful investigation undertaken by Mr Trainer
and any other agent of the respondent.

3. Within 14 days of the date of this order, the respondent shall provide verification by affidavit, to both the
CSA and Mr Dewan, that it has fully and completely undertaken all of the requirements in all of the
aforementioned orders.

4. The respondent is prohibited from re-instigating any action, disciplinary or otherwise against Mr Dewan in
relation to the allegations made against him by the respondent.�

11 The substance of the application was that investigations had been conducted in relation to disciplinary matters which were
outside of, not in accordance with s.81 of the Public Sector Management Act 1994, and were therefore unlawful, beyond power
and ultra vires, allegedly. It was alleged that there had been an investigation of alleged misconduct on the part of Mr Dewan
which investigation was not only ultra vires but also rendered actions which it took void and invalid, and was detrimental to
Mr Dewan�s rights and interests.

12 There was also an allegation that there was a failure to disclose reports commissioned by a public body compiled in the course
of the investigation of the action of Mr Dewan.

13 It was also alleged that the respondent�s actions were �unreasonable�, �irrational�, that they failed to take into account relevant
considerations and that the respondent had taken irrelevant considerations into account.

14 The allegation was, too, that Mr Dewan had been employed as a public service officer for about nine continuous years, that he
was a Level 5 �Regional Electrical Engineer� employed by the former Water Authority, who was seconded to Main Roads WA
on 8 June 1998 until 31 December 1999, when the former Water Authority was abolished. He therefore, it was alleged, was
still working on secondment with Main Roads until May 2000. In the meantime, it was said, he was nominally transferred to
the respondent�s agency as a redeployee from 1 January 2000 in consultation with the then Minister for Public Sector
Management, but he was never materially and physically engaged by the respondent before May 2000. It was alleged that he is
a registered employee at Level 5 under the responsibility of the respondent physically and materially since May 2000.

15 Issues arose in relation to the question of his leave and his long service leave and in relation to a direction of 25 May 2001 by
the respondent that he remain on leave for an initial period of two weeks, since there was no suitable position yet available for
him in the Water and Rivers Commission.

16 It was alleged that on 28 May 2002, he complained in writing about his deployment, and on 1 June 2001 was notified by the
respondent of an alleged suspected breach of discipline, or rather eight different allegations thereof.

17 The respondent at page 74(AB) admitted as facts:-
(a) That the respondent commissioned a report by a private investigator relating to the behaviour of Mr Dewan whilst he

was on leave.
(b) That such a report was commissioned by the respondent during the early part of 2001.
(c) That the respondent failed to disclose the existence of such a report to Mr Dewan.
(d) That the respondent declined to provide a copy of the abovementioned report, notwithstanding the Association�s

requesting an unedited and unaltered copy of it.

CONCLUSIONS
18 It was common ground, and, indeed, it was obvious that the decision to dismiss an application for an interim order was and is a

�finding� as that is defined in s.7 of the Act. There, a �finding� is defined to mean:-
�A decision, a determination or ruling made in the course of proceedings that does not finally decide, determine or
dispose of the matter to which the proceedings relate�.

19 Therefore this appeal could not lie under s.49(2a) of the Act unless the appellant established that the Full Bench should hold
the opinion that in the public interest an appeal should lie. That provision has been considered in Hamersley Iron Pty Ltd v
AMWSU (1989) 69 WAIG 1024 (FB) and Mt Newman Mining Co Pty Ltd v AWU (1986) 66 WAIG 1925 (FB) and also RRIA v
AMWSU (1989) 69 WAIG 1873 (FB).

20 In the case of s.49(2a), the intent of the section is expressed clearly in its language. The appellant must establish that an appeal
should lie before that appellant can have access to the jurisdiction of the Full Bench where the appeal is against a finding as
defined.

21 The section clearly raises a barrier to appeal against a decision which is a �finding� which is by definition a decision,
determination or ruling which does not finally dispose of the matter to which the proceedings relate.

22 The appellant, therefore, had to establish first that the matter of the appeal was of that degree of importance that in the public
interest an appeal should lie in the opinion of the Full Bench.

23 It was submitted by Mr Amati, on behalf of the appellant, that it was in the public interest that an appeal should lie in this
matter because the respondent was acting outside his power and irregularly in relation to the disciplinary investigation or
proceeding in relation to Mr Dewan.

24 It was submitted on behalf of the respondent that in the absence of any improper conduct by the respondent it could not be
established that the matter was of such importance that in the public interest an appeal should lie.

25 However, as we understand that submission, too, it was that the appeal was against the exercise of discretion by the Public
Service Arbitrator in dismissing the application by the CSA for interim orders, and that there was nothing of such importance
about this that in the public interest an appeal should lie.

26 The application for an interim order was nothing but that, of course. The interim order was sought as interim orders are often
sought to preserve one party�s position until the matter is finally heard and determined.

27 The matter has not yet been finally heard and determined. The disciplinary process which is complained about has not been
completed either. It seems to us that the hearing and determination of the application for the final order should not be delayed
by this appeal.
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28 Nothing was said to persuade us that the finding that there was no obvious breach or flaw in the disciplinary proceeding
established at this time, was wrong. Even if it were so established, in any event, such a breach or flaw is certainly remediable
upon proper application to the Public Service Appeal Board by way of appeal at the conclusion of the disciplinary proceeding
or investigation.

29 There is, in the meantime, no real detriment to Mr Dewan because he is on leave with pay and his status as a redeployee is not
affected. The Commissioner so found and that was not sought to be overturned before the Full Bench upon the submissions in
relation to s.49(2a) of the Act.

30 If the process of the disciplinary proceedings or investigation was defective, then Mr Dewan has the right of appeal to the
Public Service Appeal Board at the conclusion of it.

31 We emphasise that the fundamental question is whether the matter is of such importance that in the public interest an appeal
should lie. It has not been established that the matter is of such importance that in the public interest an appeal should lie
because:-

(a) It is an appeal against the dismissal of an application for an interim order and the Full Bench should be slow to
review decisions to make such orders just as it should be slow to review a procedural or practice order or direction.

(b) The application for final orders ((ie) the final remedies) has not been heard or determined in this case, and that may
resolve the matter. There will obviously be exceptions to that proposition where there are major questions of
principle or where there is injustice to a party or parties involved, for example, but that has not been established in
this case.

(c) There is nothing far reaching or of general principle to be determined if the allegation is, as we understand it,
merely that a disciplinary proceeding or investigation is or might be defective or irregular.

(d) Mr Dewan, in any event, is suffering no real detriment at present or is not suffering that sort of detriment (or
injustice) which would require the matter to be considered of such importance that in the public interest an appeal
should lie.

(e) Further, a specific remedy is contemplated where disciplinary proceedings are defective or flawed or a remedy
otherwise reviewable, and that remedy is by way of application for review by the Public Service Appeal Board,
which remedy would be available to Mr Dewan were he aggrieved.

(f) Of course, the disciplinary proceedings may not result in a finding against Mr Dewan and he would therefore not be
aggrieved so that he would not then be able to appeal.

(g) Nothing has been submitted to indicate that the question of any flaw in the disciplinary proceedings is any different
in nature or far reaching enough in its effect on the community, on the exercise of jurisdiction of the Public Service
Arbitrator or on the public sector employment area to establish that the matter is of such importance that in the
public interest an appeal should lie.

32 All of those matters demonstrate that this appeal was premature and that the matter was not of such importance that in the
opinion of the Full Bench an appeal should lie. That is the opinion which we reached.

33 For those reasons, we dismissed the appeal.
Order accordingly

_________

2002 WAIRC 05457
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
CHIEF EXECUTIVE OFFICER, WATER AND RIVERS COMMISSION, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED WEDNESDAY, 1 MAY 2002
FILE NO/S. FBA 16 OF 2002
CITATION NO. 2002 WAIRC 05457
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr M Amati, as agent
Respondent Mr R Bathurst (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 1st day of May 2002, and having heard Mr M Amati, as agent,
on behalf of the appellant, and Mr R Bathurst (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
determined that the appeal should be dismissed, and that reasons for decision will issue at a future date, it is this day, the 1st day of
May 2002, ordered as follows:-

THAT appeal No. FBA 16 of 2002 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal by the abovenamed organisation of employees, the Civil Service Association of WA Incorporated

(hereinafter called �the CSA�), against the abovenamed employer, the Director General, Department of Consumer and
Employment Protection (hereinafter called �the Director General�), brought against the decision of the Public Service
Arbitrator pursuant to s.49 of the Industrial Relations Act 1979 (hereinafter referred to as �the Act�).

3 The decision appealed against is constituted by an order made on 18 February 2002 in matter No P 43 of 2001 (see page 18 of
the appeal book (hereinafter referred to as �AB�)) which is in the following terms:-

�That the substantive application P 43 of 2001 be, and is hereby dismissed.�
4 The application was dismissed in the public interest.

GROUNDS OF APPEAL
5 It is against that decision that the appeal is now made on the following grounds (see pages 4-5 (AB)):-

�Ground 1
The Arbitrator erred in law and/or miscarried her discretion in dismissing application P 43 of 2001 prior to its
substantive hearing, on the basis that it was contrary to the public interest and an abuse of process to proceed with
the matter, as the matter was effectively �dead�, as a result of the respondent�s undertakings made after the
app1ication was commenced, and this caused a serious wrong.

Particulars
(1.1) The Public Service Arbitrator has not only powers under sections 80E (1) and (5) of the Industrial

Relations Act 1979 (�IR Act�), but also has statutory duties. The Arbitrator failed to discharge the
statutory duty incumbent upon her to nullify unlawful acts of the employer.

(1.2) The Arbitrator failed to fully and properly enquire into and deal with an application which prima facie
provided information that an employee had been detrimentally subjected to unlawful acts by his employer.

(1.3) The Arbitrator should have enquired into the substantive merits of the matter prior to considering whether
it should be dismissed.

(1.4) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that unless
voided, an act remains legally valid on its face, despite any undertakings given by the respondent, and that
therefore the matter is not �dead�.

(1.5) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
employer breached mandatory statutory requirements, and that such actions are void, and not voidable.

(1.6) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is
contrary to the public interest to dismiss an application where there are prima facie unlawful acts by a
public sector employer against an employee, as it is in the public interest for alleged unlawful actions of
public sector employers to be subject to public scrutiny.

(1.7) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
respondent cannot void its own unlawful actions.

(1.8) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
production and inspection of the disciplinary and sub-standard performance investigation reports could
have resulted in the revelation of further serious unlawful acts and factually incorrect conclusions, to
which Mr Emerson has never had an opportunity to respond.

(1.9) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that it is
contrary to the public interest not to void actions of public sector employers where such actions have
breached mandatory statutory provisions.
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(1.10) The Arbitrator failed to consider, or failed to give appropriate weight to the consideration that the
respondent�s undertakings may have served to shorten the hearing process, but could not displace the
hearing and determination requirement.

(1.11) The full hearing and determination of the matter would not have been an abuse of process, and in any
event the Arbitrator failed to provide reasons as to why the full hearing and determination of the matter
could have been an abuse of process.

Ground 2
The Arbitrator erred in fact in dismissing the application prior to its substantive hearing, as the respondent�s
undertakings made after the application was commenced, do not have similar effect to the orders as sought by the
applicant, and this caused a serious wrong.
Particulars
The undertakings given by the respondent do not�
(2.1) provide an effective, appropriate and proportionate extraction of knowledge from the organisation about

the contents of the said reports, which contain unlawful adverse findings against Mr Emerson;
(2.2) produce a publicly accessible and proportionate vindication of Mr Emerson and the voiding of the

respondent�s unlawful actions;
(2.3) ensure that any person who may read the report in the future will be aware that the report resulted from an

unlawful process and is subsequently void;
(2.4) produce a legally enforceable order in the form of a formal court record
Ground 3
The Arbitrator erred in law and/or miscarried her discretion in considering issues divulged by the parties during
conference, which caused a serious wrong.
Particulars
(3.1) Information divulged by the parties during conferences is private between the parties, and the Arbitrator

was not in the circumstances able to consider information divulged during conferences, and in any event
failed to provide the appellant with notice of such information being taken into account.

Order Sought
The decision of the Arbitrator at first instance be quashed, and the matter be remitted to another Arbitrator for
substantive hearing and determination.�

BACKGROUND
6 This matter arose out of what were called �disciplinary and substandard processes� taken by the Director General against an

officer of his department, Mr Ross Emerson. We are assuming, since we do not know of any other processes available under
the Public Sector Management Act 1994 (hereinafter referred to as �the PSM Act�), that this referred to an investigation of an
alleged or alleged breaches of discipline being an act or acts of misconduct or negligence or carelessness in the performance of
his functions (see s.80 and s.81 of the PSM Act).

7 Part of the investigative process included, it would seem, the compilation of a report for and on behalf of the Director General
by one Critchley, such report being referred to in these proceedings as �the Critchley Report�.

8 It should be noted that after two conciliation conferences the question to be determined by the Arbitrator was determined on
written submissions which were the only record of the proceedings in the Commission at that time.

9 By an application, No P 43 of 2001, filed in the Commission on 26 October 2001, the CSA applied to the Public Service
Arbitrator as follows:-

�For actions and/or decisions, and/or any related matter or thing of the respondent, specifically in relation to the
substandard performance and disciplinary proceedings taken against Mr Ross Emerson, an employee of the respondent,
to be reviewed, nullified, modified or varied, as the Public Service Arbitrator, in his/her jurisdiction, determines upon the
hearing of the matter�.

10 The particulars to the application consist of 44 grounds and 28 particulars which we will not reproduce here.
11 The following orders were sought (see page 13 (AB)):-

�The applicant seeks the following Orders�
1. The disciplinary and substandard performance processes taken against Mr Emerson by the respondent, as

commenced in December 2000, are hereby void ab initio.
2. The respondent is prevented from taking any such action against Mr Emerson in the future, in any way

connected with the allegations made in the substandard performance and disciplinary processes commenced
by the respondent against Mr Emerson, in December 2000.

3. Within 7 days of the date of this Order, the respondent is to have prominently stamped each and every page
of all documents produced and or considered in relation to the abovementioned actions and processes of the
respondent, and copies thereof, with the word �VOID� in red ink.

4. None of the abovementioned documents are to be kept on Mr Emerson�s personal file, and there is to be no
reference on Mr Emerson�s personal file, to the existence of such documents.

5. All of the abovementioned documents are to be stored in one secure location in sealed and dated envelopes,
and access to the files by any person is to be restricted and shall only occur in the presence of Mr Emerson
and/or the Civil Service Association Inc.

6. The respondent shall within 14 days of the date of this Order, provide to Mr Emerson and the Civil Service
Association Inc, by receipted delivery, with sworn affidavits that it has fully complied with all of the
requirements in the abovementioned Orders.�

12 On 27 November 2001, the CSA also filed an application for discovery, production and inspection of documents in relation to
the disciplinary of substandard performance processes against Mr Emerson. The Arbitrator convened a conference for the
purpose of attempting to resolve the matter of discovery between the parties, but during the course of the conference the
Director General advised that, in fact, the disciplinary and substandard performance process had ceased.
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13 The parties were to have further discussions as to the issue of discovery and the CSA then requested that the matter be called
on again.

14 A copy of a letter dated 18 January 2002 written by the solicitors for the Director General to Ms in de Braekt, then �the
Officer� of the CSA dealing with the matter, formal parts omitted, reads as follows:-

�As previously stated to you before the Commission, the recent disciplinary and substandard performance
proceedings �Proceedings� against Mr Emerson were discontinued because my client had concerns that not all of
the procedural steps under the Public Sector Management Act 1994 for the conducting of the Proceedings had been
fully complied with.
My client undertakes that no further disciplinary or substandard performance processes will be commenced or re-
instigated against Mr Emerson in relation to the issues that were the subject of the Proceedings.
My client further undertakes that any documents regarding the Proceedings will not be kept on Mr Emerson�s
personal file but will be stored separately with a notation on the file that the proceedings were discontinued and are
not to be taken into account in dealings with Mr Emerson.�

15 The issue before the Arbitrator was that the CSA maintained that the application for discovery should proceed with a view to
the substantive application being dealt with. On the other hand, the Director General contended that the application for
discovery ought not to be proceeded with on the basis that further proceedings in respect of the substantive matter were not
necessary or desirable in the public interest.

16 The Director General also submitted that the Arbitrator ought to exercise her discretion pursuant to s.27(1)(a) of the Act to
dismiss or not hear further the substantive application in the public interest.

17 The Director General said that, in effect, the orders sought had been �met�.
18 On the other hand, the CSA�s submission was that what was sought by the orders was the �voiding� of the report and the

processes of the Director General did not have power to �void� anything.
19 It also said that there were substantive adverse findings against Mr Emerson contained in the report which was produced as a

result of the process (�the Critchley Report�) and that �the only appropriate means of achieving any real extraction (of the
knowledge of the report which is said to be embedded within the organisations knowledge) is to have the Arbitrator make an
order voiding the processes and report�.

20 It said that the decision of the Arbitrator was able to be �accessed� by the public whereas the Director General�s undertakings
were not so accessible.

FINDINGS
21 The Public Service Arbitrator found as follows:-

(a) The substance of the application is reflected in the orders sought.
(b) The CSA complains about the disciplinary and substandard performance processes taken against Mr Emerson by

the Director General and seeks to have the whole process declared void.
(c) The Director General conceded that those processes were �discontinued because of concerns that not all of the

procedural steps under the PSM Act for the conducting of the proceedings had been fully complied with�.
(d) The Director General has undertaken that �no further disciplinary or substandard performance processes would be

commenced or re-instigated against Mr Emerson in relation to the issues that were the subject of the proceedings�.
(e) The Director General undertook that �any documents relating to the proceedings would not be kept on

Mr Emerson�s personal file but would be stored separately with a notation on the file that the proceedings were
discontinued and were not to be taken into account in dealing with Mr Emerson�.

(f) The Arbitrator�s proceedings were governed by the requirement in accordance with s.26(1)(a) of the Act, that it was
to act according to equity, good conscience and the substantial merits of the case without regard to technicalities or
legal form.

(g) That although the Director General was not capable of �voiding ab initio� the disciplinary and substandard
performance processes taken against Mr Emerson what it had done, had it undertaken to do, in respect of those
processes, meant that the processes had ceased and would not be reinstituted.

(h) The matter was effectively dead.
(i) The effect of the undertakings given by the Director General met the purposes of orders 1 and 2.
(j) In those circumstances, it was held, it is difficult to conclude that it is in the public interest for the Arbitrator to enter

into or inquire into the disciplinary and substandard performance processes taken against Mr Emerson by the
Director General with the view to reaching the conclusions which the Director General appears to have already
reached and which the Director General has already dealt with.

(k) The clearing of Mr Emerson�s name had already been reached by the Director General�s recognition and actions in
respect of the process and meant that the Arbitrator ought not to enter into an investigation for the purpose of
possibly vindicating Mr Emerson when there were no findings which had any status such as to acquire that
Mr Emerson be vindicated.

(l) Such an investigation would be an abuse of process and would result in considerable expenditure and waste of
resources.

(m) The role of the Arbitrator is to deal with the affect of matters and not what the legal form of technicalities might
arise in other jurisdictions.

(n) The substance of the application has been met and the application ought to be dismissed in the public interest.
(o) There will be no need to proceed with the substantial application or any of the matters which arise from it and an

order would issue for the dismissal in the public interest of the substantive application.

ISSUES AND CONCLUSIONS
22 The decision appealed against is a �discretionary decision� as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (and

see Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
23 It is for the appellant on appeal to establish that the exercise of the discretion at first instance miscarried in accordance with the

principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
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24 However, the gist of the matter was this. The application was lodged in relation to �disciplinary and substandard performance�
proceedings taken against one Ross Emerson, an �employee� of the Director General.

25 After two conciliation conferences the Director General discontinued the investigative process and gave certain undertakings
and took certain actions:-

(a) The Director General discontinued the investigative process against Mr Emerson.
(b) The Director General undertook that no disciplinary or substantive performance processes would be commenced or

re-instigated against Mr Emerson in relation to the issues that were the subject of the proceedings.
(c) The Director General undertook that any documents relating to the proceedings would not be kept on Mr Emerson�s

file but would be stored separately with a notation on them that the �proceedings� were discontinued and were not
to be taken into account in dealing with Mr Emerson.

26 Although it is not made clear what precisely occurred, there was a suspected breach of discipline and a suspected failure to
perform properly (we paraphrase), which matter was dealt with under and in accordance with s.80 and s.81 of the PSM Act.
Such breaches or �failures to perform� must be the subject of investigative and disciplinary proceedings which follow the
statutory path laid down by s.83, s.84 and s.85 of the PSM Act. In particular, the processes must follow the procedure laid
down by s.86 of the PSM Act which contains mandatory procedural requirements. That they are mandatory is evidenced by the
use of the word �shall� throughout the section in the relevant areas. (�Shall� is imperative (see s.56 of the Interpretation Act
1984 (as amended))).

27 The Director General, as the CSA itself conceded, withdrew the proceedings and discontinued them because some mandatory
steps had not been taken as the PSM Act required.

28 It was the CSA�s contention and complaint at first instance, inter alia, that the process of the investigation was invalid for a
number of reasons, one being a failure to comply with the procedural steps mandatorily required by the statute to be taken.

29 It was accepted at first instance on behalf of the CSA, since that was its complaint, that the process of investigation under the
Act was invalid, and it accepted the decision to discontinue the process.

30 There was no requirement, as conceded, and properly conceded, by Ms in de Braekt on behalf of the CSA, for that issue to be
decided.

31 Mr Bathurst (of Counsel), who appeared for the Director General, submitted that the whole of the investigation and every step
in it was a nullity as a result of the failure of the Director General to comply with the statute. He did so relying on the case of
Minister for Immigration and Multicultural Affairs v Bhardwaj 187 ALR 117 (HC). In that case, Gaudron and Gummow JJ
(McHugh J agreeing) held that a decision involving jurisdictional error has no legal foundation and is properly to be regarded,
in law, as no decision at all. In such circumstances, the duty to make a decision remains unperformed. Thus, not only is there
no legal impediment under the general law to a decision-maker making such a decision but, as a matter of strict legal principle,
he or she is required to do so. However, the reasoning in that case is helpful in cases where the exercise of a statutory power
occurs contrary to or outside the statute.

32 This is not a matter where the Director General was exercising jurisdiction.
33 He was exercising statutory powers and carrying out statutory obligations which were to be exercised and carried out

mandatorily according to a statutory prescription.
34 The relevant requirements of the PSM Act were and are mandatory or obligatory, as Mr Bathurst conceded, and properly

conceded by that concession. Thus, the failure to comply rendered every step in the process of investigation �null and void�.
That included the compilation of the Critchley Report itself (see Pearce and Geddes �Statutory Interpretation in Australia� (5th

Edition), Chapter 11). Once there was a failure to comply with what was conceded to be a mandatory statutory provision, and
which required strict compliance, the whole process was invalid. The Arbitrator, for those reasons, properly observed that the
matter was dead. What she should have done, and what it was open to her to do, was to find that the whole investigative
process and every step in it was invalid and thus a nullity, for the reasons which we have expressed.

35 The Director General went further than that concession and gave the undertakings which we have referred to above, as well as
discontinuing the investigation, having conceded the invalidity of them.

36 The Director General undertook that no disciplinary or substandard performance investigation would be commenced or re-
instigated in respect of the matters the subject of the discontinued investigation. That met the requirements of the first order
sought at first instance.

37 The Director General also in terms of its undertaking made it clear that the documents used were not regarded as valid and
made it clear that they would not be used to Mr Emerson�s detriment or prejudice in the future. If further protection was
needed it appears in the reasons of the Public Service Arbitrator. Order 4 and 5 of the orders sought were �met� by those
undertakings.

38 As to order 3 of the orders sought, it was entirely unnecessary, having regard to the undertakings given to make an order which
obviously stated that every page of the documents were part of a void process if the documents were quarantined in sealed and
dated envelopes in a secure location. The undertaking that the documents would not be kept on Mr Emerson�s personal file and
would be stored separately with a notation on them that the proceedings were discontinued and not to be taken into account in
dealing with Mr Emerson, (a matter which appears on the record of the Commission, and, indeed, in the report of proceedings,
and, indeed, in the report of this appeal) is sufficient protection.

39 It was submitted to us that if the matter was not allowed to proceed that there was no recognition as it were of Mr Emerson�s
stress brought about by these proceedings and no vindication of his character. No orders were sought in relation to those
matters at first instance. Further, those orders which were sought did not relate to the question of vindication of his character
and the requirements of the orders have, as we have already described, been met. The publicly recorded concession is, in any
event, ample vindication of him and a clearing of his name. That is supported by the clear undertaking not to revive the
investigation.

40 As to any question of damages or compensation, because of the amount, insofar as it could even have been ordered, it was not
sought and submissions that the failure to deal with the matter further prevented any remedy or took no account of orders
which might be made in that respect is entirely irrelevant.

41 Perhaps describing it as an abuse of process is inaccurate, but it is not in the public interest to hear further a case such as this
where, on any fair consideration, the dispute was dead; and the CSA had obtained in all substance a remedy, by concession,
which if the matter were heard and determined could properly be accounted as one consonant with what might well have been
afforded by the Arbitrator anyway (see her finding (j) above) in accordance with the equity, good conscience and the
substantial merits of the case.
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42 The public interest in this case takes in the interests of the community (see s.26(1)(c) of the Act) in a matter not being pursued
when that decision was reached and the interests of the parties whose interests were both well served by the decision reached
(see s.26(1)(c)).

43 The application for discovery properly fell by the wayside. Applications for discovery are interlocutory applications directed to
assist litigation, and, it is trite to observe, do not have a life of their own apart from the substantive litigation from which they
spring. It is, with respect, a nonsense to submit otherwise.

44 There was therefore no statutory duty to inquire into and deal with the matter on the merits. There was a valid exercise of the
discretion to dismiss the matter conferred by s.27 of the Act.

45 We agree entirely with what Fielding C, as he then was, said in Michael C Johnston v Wesfarmers Ltd 70 WAIG 2434 at
2435:-

�There seems to me to be little point in proceeding with what at best would be an academic exercise. The
Commission�s charter is to deal with practical solutions and is not such as to invite academic solutions.
Furthermore, it is hardly consistent with the public interest that it should be engaged in such an exercise ��

46 This was such a case.
47 It has not been established that there was any error in the exercise of the discretion of the Arbitrator at first instance, applying

the principles in House v The King (op cit). The only error was in failing to find that the whole process of investigation as
conceded was �void� or �a nullity�, a finding which was at least recognised by the correct observation that the matter was
dead. Indeed, for the reasons which we have expressed, the Arbitrator did not err.

48 In reaching these opinions, it was unnecessary to deal with every particular of the grounds of appeal, because these reasons
encompass them all.

49 As to ground 3, even if it were made out, which it was not, and it was not seriously pressed, could not at all dilute the
correctness of the decision appealed against, because it is irrelevant to the merits.

50 For all of those reasons, it was not established that the exercise of the discretion at first instance had miscarried.
51 No ground of appeal was made out, and the appeal, in our opinion, should be dismissed.
52 For those reasons, we dismissed the appeal.

Order accordingly
_________
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Order
This matter having come on for hearing before the Full Bench on the 8th day of May 2002, and having heard Ms M in de Braekt, as
agent, on behalf of the appellant, and Mr R Bathurst (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
reserved its decision in the matter, and reasons for decision having been delivered on the 24th day of May 2002, it is this day, the
24th day of May 2002, ordered that appeal No. FBA 13 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the

Act�) by the abovenamed appellant employee against the abovenamed respondent employer company.
3 The appeal is an appeal against the whole of the decision of the Commission, constituted by a single Commissioner, given on

12 November 2001 in application No 339 of 2001.
GROUNDS OF APPEAL

4 Upon the hearing of the appeal, the grounds of appeal were amended, and we reproduce hereunder the amended grounds of
appeal:-

�1. The Commissioner erred in law in finding that there was a valid reason to terminate Aaron Tasker (�the
Appellant�)�

Particulars
(a) On 24th January 2001 the Appellant worked on Ken Parker�s XE Falcon.
(b) On 29th January 2001 the Appellant again worked on Ken Parker�s XE Falcon.
(c) On 7th February 2001 Sino Galati issued the Appellant with a written warning that did not include

brake inspection.
(d) On Monday 12th February 2001 Ken Parker�s vehicle was returned due to problems with the brakes.
(e) On l2th February 2001 Sino Galati terminated the Appellant on the following grounds�

(i) Incorrect use of hoist.
(ii) Return of Ken Parker�s vehicle due to problems with brakes.

 2. The Commissioner erred in law and in fact in finding that�
(a) The wheels on Mr. Parker�s vehicle ought to have been removed for the purpose of the brake

inspection.
(b) The Appellant had not- been properly trained on brake inspection.

 3. The Commissioner erred in law and in fact by not finding that�
(a) The issue of brake inspection was not raised in the warning letter of 7th February 2001.
(b) The Appellant was provided with inconsistent written and verbal instructions regarding brake

inspection.
 4. The Commissioner erred in law by finding that a pre-existing issue with the brakes on Ken Parker�s vehicle

was capable of improvement after the issuing of the warning letter when the Appellant did not work on the
vehicle after 7th February 2001.

 5. The Commissioner erred in law by finding that the grounds for dismissal contained in the Notice of
Dismissal (12th February 2001) were valid reasons, when�
(a) The Commissioner found that the Respondent could not rely on the operation of the hoist as a valid

reason.
(b) The Appellant repeats paragraphs 1-4 above.

 6. The Commissioner erred in law by not finding that the Appellant was given �a fair go all round�, and that
the Appellant had not been unfairly dismissed.

 7. The Commissioner erred in law by finding that The Appellant had failed to mitigate his loss.
 8. The Appellant seeks Orders that the Full Bench�

(a) Quash the Order of Commissioner Scott dismissing Application No. 339 of 2001.
(b) Find that the Appellant was unfairly dismissed.
(c) Order the Respondent pay the Appellant compensation.�
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5 The appeal is against a decision expressed in the form of an order whereby the Commissioner at first instance dismissed an
application brought by the abovenamed appellant pursuant to s.29(1)(b)(i) of the Act.

BACKGROUND
6 The abovenamed appellant, Aaron Dale Tasker (wrongly called Aaron Tasker in the heading to the notice of appeal) brought

an application to this Commission, pursuant to s.29(1)(b)(i) of the Act, alleging that he was harshly, oppressively and unfairly
dismissed from his employment by the respondent.

7 The respondent, at all material times, conducted an automotive electrical and mechanical repair business under the name of
�Rockingham Auto Electrical and Mechanical Services� at 115 Dixon Road, Rockingham, in the State of Western Australia.

8 The appellant entered the employment of the respondent on 28 August 2000 and remained in that employ until he was
dismissed on 12 February 2001. It was not in dispute that he became a qualified automotive electrician, in New Zealand, and is
apparently a qualified automotive electrician for the purposes of pursuing that trade in Australia. He arrived in Australia from
New Zealand shortly prior to his commencing employment with the respondent. In New Zealand, he had worked as an
automotive electrician for some 14 years during some of which time he ran his own automotive electrical business. He was not,
of course, a qualified motor mechanic, at least in Western Australia. Evidence was given about these matters by the appellant,
on his own behalf, at first instance, and on behalf of the respondent by Mr Sino Galati, described by the Commissioner at first
instance as proprietor of Rockingham Auto Electrics, but presumably a director of the respondent company which conducted
and conducts that business, and Mr David Jonathon Galati, the son of Mr Sino Galati, the service manager of the respondent
and a qualified auto electrician. Mr Daniel Matthew Vadala, an employee of the respondent, as well as Mr Kevin Rockwell
Rawlinson, a service manager employed by another motor vehicle service firm, but, the service manager of the respondent at
material times, also gave evidence.

9 The respondent�s business, at the material times, was an automotive electrical and mechanical repair business. It was founded
about 20 years ago by Mr Sino Galati, and was described by him as doing 50% electrical work and 50% mechanical work.

10 At the material times, the respondent employed two qualified automotive electricians and four motor mechanics, as well as
apprentices. In addition, there was a workshop controller, a foreman and the service manager.

11 The appellant said in evidence that he met Mr Sino Galati when he sought employment by the respondent and advised him of
his qualifications and what he had done in the past. In fact, he had worked for 14 years approximately in New Zealand as an
auto electrician, and during some of that time, according to this evidence, he conducted his own automotive electrical business.

12 He was asked by Mr Sino Galati if he objected to doing mechanical work, and he said that he had not done it before, but, on his
own evidence, he said that he had no objection. Mr Tasker said that he was told that the work was half mechanical and half
electrical.

13 The respondent, of course, knew that Mr Tasker was not qualified as a motor mechanic, but as an auto electrician. According
to Mr Tasker, Mr Sino Galati asked him if he would object to doing mechanical work, and he said �No�, but added that �I have
never done any but I would be quite happy to do some�. He said that Mr Sino Galati then said that it was mostly just oil
changes and he thought that it would not be too hard to change oil. He had done some in the past.

14 Mr Sino Galati, on the other hand, said that, in the discussions before Mr Tasker was engaged as an employee, Mr Tasker was
told that he would be required to do mainly auto electrical work, but that when there was not enough, or if there was too much
mechanical work, he would also be doing full services and tunes, together with minor mechanical repairs; and slowly as he
gained experience he would be expected to do more. Mr Sino Galati said that Mr Tasker did his best to convince him that he
was quite happy to do that. He said that Mr Tasker came across as very keen. He also said, referring to notes, which he made at
the time, that Mr Tasker said that he had done mechanical work on his own vehicles and on his friends� vehicles and he had
done a little bit on shock absorbers.

15 It is quite clear, on Mr Tasker�s own evidence, and the evidence of both Mr Sino and Mr David Galati and Mr Kevin
Rawlinson, that he did do some mechanical work. It is also clear that this mechanical work included inspecting and repairing
brakes. He did not receive any formal training in mechanical work, and he himself said that he had to constantly ask mechanics
and persons around what he should do. It is quite clear that checking brake pads was part of any service and tuning job (see
Mr Tasker�s evidence at pages 24-25 of the appeal book (hereinafter referred to as �AB�)). Mr Sino Galati said in evidence
that training was provided by the workshop controller, the foreman and the four mechanics. Mr Tasker said that he had
difficulty with mechanical work (see pages 7-8 (AB)). It was the evidence of Mr Sino Galati that when Mr Tasker started he
was given, as were all of the technicians, a book setting out the procedures relating to work.

16 It was the evidence of all of the witnesses for the respondent that for the first two and a half months Mr Tasker performed his
auto electrician�s duties, as well as mechanical duties, including brake checking. It was also their evidence that he performed
all of his duties, including mechanical work, satisfactorily for the first two and a half months. Mr Sino Galati that �the nature
of the work expected of Mr Tasker was basically auto electrical work�.

17 There was also evidence from both the Messrs Galati, as well as Mr Vadala and Mr Rawlinson, that he became difficult to
instruct, that he would not follow instructions, that he was untidy and left messes which he did not clean up often enough when
required to do so, that some of his work was defective, and, that in particular, there were complaints about brake checks which
he had done. Mr David Galati raised the difficulty which he had with Mr Tasker taking or following instructions, with his
father (see pages 65-66 (TFI)). These allegations were denied by Mr Tasker. Amongst other things, he would not, the
complaint was, admit that he was making mistakes. Part of the allegations against him were that the defective inspection of
brakes on vehicles brought frequent complaints towards the end of his employment by the respondent.

18 Mr Sino Galati and Mr David Galati also gave evidence that they had raised issues of concern with him about his performance
and attitude and he had not responded. Some of the matters alleged to be problematical were mentioned in a memorandum to
him of 7 February 2001 which was given to him after he had been employed by the respondent for about five months. This was
a warning memorandum, which, according to the witnesses for the respondent, was given to him because of his unsatisfactory
performance and behaviour after the first two and a half months. That memorandum (exhibit 12) we reproduce hereunder from
pages 9-10 (AB):-

�Memo : 7th February 2001
To : Aaron Tasker
From : Sino Galati
Subject : Unsatisfactory Performance
LISTED BELOW ARE EXAMPLES OF UNSATISFACTORY PERFORMANCE.
1. Yesterday (6th February 2001) whilst working on vehicle Subaru 6MI113. You were given instructions on

the procedure of soldering diodes to the rectifier. You were told that the chromium plating on the base of
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these diodes was to be ground off until the copper was exposed before soldering these diodes to the heat
sink. You were also told that unless this was done the solder would not stick to the diodes and that the
diodes would come away from the heat sink.
After you completed that job the vehicle was test driven by the Forman and whilst on that test drive the
alternator failed due to one of the diodes coming away from the heat sink. When you then removed and
dismantled the alternator it was found that you did not follow the instructions given to remove the
chromium off the diodes before soldering.
You have deliberately ignored a direct instruction the result of which was to cause the alternator to fail. This
required extra time to be spent to rectify the problem, costing the company time and money.

2. Recently whilst you were repairing a glow plug system on a Landcruiser you were asked if you had soldered
the eye terminal on a bolt on connection. You said that you had. It was found that you in fact had not and
were made to solder that terminal the next day.

3. Recently on Peter Donaldson�s Landcruiser you were asked to check the electrical system because the
battery was going flat a short while after the alternator was replaced on his vehicle. You checked the vehicle
on the 10th of January, the 12th of January and finally on the 23rd of January. These last 2 occasions were on
call outs a total of 3hours 20 minutes spent on what should have been diagnosed as the battery on the first
occasion. It was found after the event that you had not load tested the battery until after the 3rd occasion. A
first year apprentice should know better.

4. On the 24th of January you Serviced Ken Parker�s XE Falcon. You did not check vehicle history on the
computer as required to on any vehicle that has been in before. One year ago we had replaced the Alternator
on that vehicle. As part of the items you picked as being faulty with that vehicle was the alternator.
When the vehicle returned to have the alternator repaired under warranty on the 29th of January, I checked
the vehicle with you and found that the alternator was perfectly OK and that the battery was in poor
condition. Again it appears that you hadn�t checked the battery.

These are just a few examples of your work lately and highlight your general work ethic and attitude.
Your attitude, the ignoring of instructions, giving misleading information when asked about a job, the slack attitude
in not performing basic checks and not following procedures, will not be tolerated. We require an immediate
turnaround on the above if you are to keep your position with this company.
Signed
Sino Galati�

19 There were complaints that Mr Tasker had not soldered a connection on a terminal on a Toyota Land Rover, which complaint
he denied (see pages 16 (TFI)). There was also a complaint that he fitted a diode on a Safari vehicle and that it broke loose. His
evidence was that he was not sure how it broke loose but that he resoldered it. He was also alleged to have failed to fit an
immobiliser on a vehicle correctly, and he denied that he was at fault.

20 Mr Sino Galati gave the memorandum to Mr Tasker on 7 February 2001 and a discussion between them took place for about
10 to 15 minutes. It was agreed that Mr Tasker denied each of the allegations raised in that memorandum. Mr Tasker also said
in evidence that it was difficult to have a discussion about these matters with Mr Galati because Mr Galati was shouting at him
and abusing him.

21 Mr Tasker then went away and obtained advice which he followed to respond to the memorandum of allegations about his
conduct in writing. He did so. He then handed to Mr Galati his own written memorandum in reply explaining and denying the
allegations (exhibit 13) on Saturday, 10 February 2001. We reproduce the same hereunder from pages 11-12 (AB):-

�To Sino Galati � In regards (sic) to unsatisfactory performance memo.
Regarding (sic) the Subaru 6MI113 on the 6th feb (sic) 01 I asked Dave Galati if you had the diodes in stock to
repair Hitachi Rectifiers � he said yes � found them and commented �I normally grind the base out� as he walked
off. Having performed this procedure in excess of a 100 times, this comment made no sense (sic). After the
alternator failed I replaced 1 diode and reassembled (sic) it, by this time the customer was waiting for the vehicle
(sic). David Galati walked over, asked what had happened, when I told him he said they had hade (sic) this problem
a lot, and that himself Dave L & Pete had decided to grind the diode to expose the copper to stop them falling off as
the solder we use is not suitable for the job. Ingram corp. the manufactures (sic) of this product have at no time said
that it needs to be altered to be fitted.
I at not time chose to ignore instructions as no instructions were given.
In regards (sic) to the Landcrusier(sic) glow plug system I reported a broken earth wire in a plug. I received (sic)
instructions to repair it and did so by soldering the connection. Later Dave Galati asked what I hade (sic) done, I
said �I had repaired the connection, he asked me if I hade (sic) soldered it, I said yes. I believe that Dave Galati had
thought I replaced a yellow crimp on terminal were (sic) in fact that terminal was no were (sic) near were (sic) I was
working. Later on when he pointed to the area he was on the right side and my vision of where he was pointing was
obstructed by engine air flow pipes as I was standing at the front of the vehicle (sic). The next morning when he
mentioned the terminal we both realised the mistake in communication and he asked me if I would solder the
terminal anyway.
In regards (sic) to Peter Donaldsons (sic) Landcrusier (sic) he asked if we could make the electronic windows work
with the key off. I did so as I have done before by bridging the power window relay � here I made a mistake, a
foreign drain also ran of (sic) this relay. When we picked the vehicle (sic) up after this. I checked the draw and
found 120 milliamps, 70 of which was from bridging this relay. we rectified this � you yourself said the other
50 milliamps would be ok, and the customer did not want to go any further � I did not check the battery as it was
flat and we all know you can not check a flat battery. Later that day the customer asked if he could have a loan
battery while we charged his. This job was done by Dave L the apprentice. He refilled the battery at a later stage.
When I went out to his vehicle (sic) Again I found his battery to be faulty. At know (sic) point was I in a position to
test this battery until then.
In regards (sic) to Ken Parkers XE falcon. I did check the history and found that the alternator was replaced on 18-
01-00, invoice 54696, 293340 ks as we were in the 24 -01-01 I believed (sic) the job was out of warranty as our
units have 12 months. I usually go through records to about 12 months although no guide lines are set. When I
tested his vehicle (sic) the battery was flat so could not be tested at that time. I fitted a brand new battery (as I
always do) to the vehicle (sic) and checked the charge rate. I found volt drop in the charge line and when rectified I
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found the alternator was charging at 13.19 volts � this is too low. I reported this but did not realise I had to tell them
it was just out of warranty (sic). When we checked it the next day the voltage came up to 13.8 volts and having (sic)
charged the battery, found it to be faulty. I stick with my first assessment, this alternator has a problem which would
require further (sic) checking as I reported.
Sino � for the past 2 months since your confusion between myself and Aaron Armstrong I have felt a lot of
animosity. I do my job well, I am always on time and do not pull sickies. I have performed all jobs and overtime
when asked. At no time have I ignored instructions and as for giving misleading information about jobs, please give
some examples so that I may respond (sic). As for my work attitude, I have a good work attitude. The job cards we
receive (sic) are constantly being taken away and contain poorly written instructions, incorrect rego no and incorrect
vehicle (sic) names ie letter R in place for Renault (sic) and only three of the seven rego no on the same card, the
work shop computers would have spent nearly 50% of the last 2 months not working, yet I keep a positive attitude
and enjoy my work.
I do take offence to being blamed unfairly for these faults. I have found your attitude and offensive language in
more than 1 meeting unprofessional (sic). You showed no interest in giving me a chance to explain my side of any
example, but told me that I only made excuses for everything. I feel that your hidden agenda (sic) for all this is one
of constructive dismissal.

Yours sincerely (sic)
Aaron Tasker

Signed�
22 It is to be noted that the last paragraph of the memorandum from Mr Galati of 7 February 2001 (exhibit 12) complains about

the ignoring of instructions, giving misleading information when asked about a job, the slack attitude in not performing basic
checks, and not following procedures, and advises that this would not be tolerated and that an immediate turnaround would be
required otherwise he would be dismissed. That was a clear and explicit warning to him. As Mr Tasker admitted, he was given
an opportunity to respond to the memorandum of 7 February 2001.

23 Having handed his letter in response to Mr Sino Galati on Saturday, 10 February 2001, Mr Tasker left the premises. Mr Sino
Galati sat down and read the letter after Mr Tasker left.

24 On that Saturday, according to Mr Sino Galati�s evidence, the appellant had used one of the hoists on the premises, contrary to
instructions which the respondent says were given in writing in a memorandum issued some time prior to that to all of the staff
including Mr Tasker.

25 In addition, Mr Galati, on his evidence, considered the memorandum from Mr Tasker (exhibit 13) and the contents of it over
the weekend.

26 On Monday, 12 February 2001, a significant incident occurred. Mr Ken Parker, a regular customer of the respondent, the
owner of an XE Falcon, and the work of Mr Tasker on which was the subject of a complaint in Mr Galati�s memorandum of
7 February 2001, brought his vehicle back in again, it having been serviced, on 29 January 2001, due to problems with the
brakes. (Mr Parker complained about this). In fact, the brakes had been worn away so that all that was left instead of the pads
were steel studs, and the brakes were virtually inoperative. It was not denied at all that the two most dangerous sorts of defects
in a motor vehicle were in the steering and in the brakes, and the consequences of such defects could, of course, be fatal.

27 Mr Sino Galati reached the conclusion, because of the failure of Mr Tasker to follow instructions in relation to the hoist,
notwithstanding the memorandum which had been issued to him about his failing to recognise and accept responsibility for
problems in his performance, and having received the further complaint on Monday from Mr Ken Parker, that there was no
purpose in further counselling or any other form of discipline. He decided to terminate Mr Tasker�s employment. It is clear that
the allegedly defective work done on Mr Parker�s vehicle by which defects in the brake pads had not been identified, had
happened before the memorandum of 7 February 2001 from Mr Sino Galati to Mr Tasker, and the fact of it occurring was
unknown to Mr Sino Galati until Monday, 12 February 2001. He then issued a notice of dismissal on that day, Monday,
12 February 2001, to Mr Tasker, the letter (exhibit 14) being, formal parts omitted, in the following terms:-

�Notice of Dismissal : 12th February 2001
To : Aaron Tasker
Further to the letter of warning issued to you on the 7th of February.
On Saturday 10th of February you were found to be using the hoist incorrectly (raising the hoist with the safety catch
on) this causes the safety mechanism to click on each catch causing excessive wear of the safety mechanism. This
shows a lack of respect for our expensive equipment.
Today Mr Ken Parker�s vehicle was returned to us. As you may recall this was the vehicle that you serviced and
misdiagnosed the alternator as being faulty on the 24th January. The vehicle was returned today, as you know
because the drivers (sic) side front brake pads were worn down to bare metal. This should have been picked up by
you and reported on the service carried out on the 24th January. We are now having to do this job free of labour
costing the company time and money. More importantly this has tarnished our reputation with the customer as it is
the second problem from that service and has probably cost us this customer.
The intent of the written warning on the 7th of February was to bring home to you the problems you are causing with
a view to helping you rectify these.
Your reply in writing denying the mistakes you have made and the misleading responses you have given when
questioned on these, makes clear to us that you are not willing to learn by your mistakes or to try and rectify your
behaviour but rather are looking for excuses. Of course if we can�t get the (sic) past the first step of getting you to
realise that there is a problem, we are wasting our efforts.
On that basis the decision has been made to terminate your employment with this company.
Signed
Sino Galati�

28 Mr Sino Galati said that it had not been his intention to dismiss Mr Tasker on Monday, 12 February 2001, but to further
discuss the matters raised by him with him.

29 It will be noted that the letter states that the basis of the termination of the employment was his denial of the mistakes and the
misleading responses given, making it clear that he was not willing to learn by his mistakes or to rectify his behaviour.
Mr Tasker does not seem to have responded to the allegations made against him before he was dismissed, although he was
asked what had happened with Mr Parker�s vehicle by Mr Rawlinson on Mr Sino Galati�s instructions and responded,
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according to Mr Rawlinson, that that must have been the vehicle that he did not take the wheels off. Mr Tasker�s complaint
was that he was �fired� because he responded as he did to a letter of warning.

30 However, the letter does specifically identify the problems involving the hoist and the failure to discover the worn brake pads
on Mr Ken Parker�s vehicle, a vehicle on which it was also alleged that Mr Tasker had recently �misdiagnosed� an alternator
as being faulty.

31 Mr Sino Galati said in evidence that the deciding factor in determining to dismiss Mr Tasker was when Mr Parker�s car came
back in with the brakes down to bare metal because Mr Tasker had not checked them, and, further, when the service manager,
Mr Rawlinson, came back having spoken to Mr Tasker and said �he didn�t take the wheels off�.

32 Mr Sino Galati spoke to him on Monday, 12 February 2001, and handed him the letter, terminated his employment and a few
days later paid him a week�s pay in lieu of notice and all entitlements.

33 We turn to the question of the alleged failure to operate the hoist pursuant to Mr Sino Galati�s directions. The evidence is quite
clear that Mr Tasker did not operate the hoist in accordance with his directions, but that he operated it in accordance with the
manufacturer�s instructions which were written on it. In relation to the hoist, Mr Galati admitted in evidence that he was wrong
to instruct his employees, as he had, to use the hoist contrary to the manufacturer�s instructions and that this was the view of
the Occupation and Health Authority. Further, he admitted that Mr Tasker, in operating the hoist in accordance with the
manufacturer�s instructions, had acted correctly.

34 There was a great deal of evidence about what the requirements were for inspecting brake pads. It was Mr Tasker�s evidence
that he was told that one did not take off the wheels of a vehicle to inspect the brake pads unless it was absolutely necessary,
and he was shown how to do the visual inspections by the foreman, Mr Darren Atkinson, and was instructed to do such
inspections, by the use of a small torch and without taking the wheels off. One could then, according to him, see whether the
brake pads were worn down. �You check each rim and see how much brake pad is there�, he said (see page 25 (AB)).
Mr Tasker said that he inspected Mr Parker�s vehicle�s brakes as he had been told to do such jobs. He also said that there
appeared to be a reasonable amount of pad where he looked (our emphasis). He also said that employees would look at the pad,
but only one spot on each pad. He alleged in cross-examination that he was given instructions to take short cuts and cheat the
customers, something that was denied by Mr Sino Galati. Mr Rawlinson specifically corroborated Mr Galati�s evidence that he
did not follow instructions when Mr David Galati gave them to him, that Mr Tasker did not display initiative in finding other
jobs, having completed one job, and that he was never given instructions to take shortcuts on jobs. Mr Rawlinson also gave
evidence that he complained to Mr Sino Galati about Mr Tasker�s performance and about the messes Mr Tasker left at his
work. He also confirmed Mr Parker�s complaint and affirmed that the brakes were checked and required to be checked by
taking the wheels off. They were then checked through the calipers. He also corroborated evidence that there were complaints
about brake checks by Mr Tasker at the rate of about two a week towards the end of his employment by the respondent.
Mr Rawlinson also said that mag wheels are not removed to check the brakes, and these are the only ones which can be
checked by a torch. He was not at all shaken in his evidence on cross-examination. Mr David Galati also affirmed that one
takes the wheels off a car on the full service and tune with the car on the hoist in order to check the brake pads. He said that
one must be able to see the brake pads because the brake pads are obviously important. The car, he said, is unsafe if there are
no brakes, which was something of an obvious statement. To make sure that the brakes are safe, one has to see the brake pads
and see what thickness is left. On a car with mag wheels one can see this with a torch. Again Mr David Galati, on a fair
reading, was not shaken in cross-examination. Mr Sino Galati also said that Mr Tasker was a qualified tradesman who had
been working with cars all of his life and �had had wheels off before�. Certainly, Mr Tasker did not make it clear in evidence
that he had not taken wheels off before. He said specifically that Mr Tasker was not unqualified to fix brakes.

35 However, it was the evidence of Mr Sino Galati that all employees were instructed that the wheels had to be taken off in 99%
of cases. There were written instructions dated 25 September 2000 about taking wheels off to check brakes. Mr Tasker said
that he always had to ask a mechanic because he was not at all good with brakes. That was contrary to what Mr Sino Galati
said. He was, however, according to his evidence, had been doing this check on many vehicles. He said that if one could not
see anything at all then one pulled the wheels off. It is clear from the evidence of Mr Rawlinson and the Messrs Galati that
only in relation to about 1% of vehicles, these being vehicles with large mag wheels, and by implication Mr Parker�s car was
not a vehicle with large mag wheels, was one able to determine by the use of a torch whether the brake pads had been worn.

36 It was also clearly the evidence of Mr Tasker that he was unable to detect how much the pads had been worn, and, in our
opinion, commonsense would dictate in relation to Mr Parker�s vehicle that he should therefore have taken off the wheels. He
said that he had used the torch because that was what he had been instructed to do, but it was denied by all of the witnesses for
the respondent that that was the course which employees should or were required to take. Mr Tasker said that he had difficulty
judging the area of the brake pads when he �poked the light in�.

37 The evidence of the Messrs Galati, Mr Rawlinson and Mr Vadala, a qualified mechanic employed by the respondent, all
supported the allegations made in the memorandum of 7 February 2001 and the memorandum of 12 February 2001 from the
respondent to the appellant. After the initial couple of months, they were all critical of his attitude, his tidiness and made
allegations as to his competence in performance and that his behaviour was unsatisfactory. Mr Tasker admitted that on one
occasion he was untidy because he had to rush a job, but he was told to clean up the next morning and did so.

38 There was also evidence from Mr Tasker that he was unable to find employment for 11 weeks after he was dismissed. In cross-
examination, he said that he had had a motor vehicle accident one week, after the dismissal in which he broke his collarbone.
This rendered him unfit for work because he could not lift anything really heavy for three weeks. He did say, too, that he was
checking the paper every Wednesday and Saturday for employment. He said that he also applied for only one job which he
rang up about and he had an interview. A number of advertisements alleged to have been placed in �The West Australian� over
a period of time for employees in his line of employment was put to him in cross-examination, but the advertisements were not
proven as a fact in evidence on behalf of the respondent, and were not tendered or produced to the Commission. He had spoken
to his insurer about claiming loss of earnings in respect of his injury. His insurer had recovered all of his medical expenses. He
said in re-examination that he had chased a few jobs and went to one interview, but it was too far away, especially for the
money being offered. He said that he rang some others but they wanted fuel injection or air-conditioning experience which did
not have.

FINDINGS
39 The Commissioner at first instance made the following findings:-

(a) That she gave the evidence of Mr Vadala, which was evidence of his observations of Mr Tasker and his work
performance, no weight.

(b) That Mr Tasker�s evidence in respect of his efforts to mitigate his loss was far from satisfactory, and, in all of the
circumstances, she was not satisfied that this constituted a reasonable effort on the part of the appellant to mitigate his
loss and his lack of candour in that respect did not enhance his credibility.
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(c) That four weeks after the accident, being five weeks after the termination of his employment, Mr Tasker was fit only
for light duties.

(d) That he was unable to tell the Commissioner at first instance when it was that he was fit to take on the full range of
duties of his calling other than to say that it was shortly after that.

(e) That, in any event, it appears that the best that he was able to manage was that he applied for a couple of jobs at what
might be some six weeks of unemployment.

(f) That in all of the circumstances, the Commissioner was not satisfied that this constituted a reasonable effort on the
part of Mr Tasker to mitigate his loss and his lack of candour did not enhance his credibility.

(g) That because of the dispute between the parties about the operation of the hoist it might be that the respondent was not
entitled to rely on this as part of its reasoning for the termination.

(h) That the appellant had failed to demonstrate, on the balance of probabilities, that his evidence was to be preferred to
the evidence for the respondent when it came to the appellant�s performance. In this context, the Commissioner found
that Mr Sino Galati and Mr David Galati were credible in most of the issues associated with the appellant�s
performance, but it was difficult to determine which of the witnesses� evidence ought to be preferred one to the other
where the evidence of the appellant�s performance involved only one person.

(i) That it was not established to the necessary standards that he had not received a fair go.
(j) That it was not demonstrated that what had been alleged against him in terms of his performance and approach to his

work was not correct.
(k) That his and the respondent�s evidence had been of equal rate in that regard.
(l) That the Commissioner was unable to find that he had not been given natural justice. Issues of concern were raised

with him and he was given an opportunity to respond. He did respond, and the respondent took account of his
response but was unconvinced by it.

(m) That another two instances arose, one with the hoist, and one with Mr Parker�s vehicle.
(n) The Commissioner found that because of the dispute between the parties about the operation of the hoist it may be

that the respondent was not entitled to rely on this as part of its reasoning for termination.
(o) That it was the allegation for the respondent that the failure to properly check the brake pads on Mr Parker�s vehicle

warranted termination of employment.
(p) That he was given an opportunity to know and respond to issues knowing that his employment was in jeopardy and to

demonstrate improvement and soon after the warning a further issue arose concerning Mr Parker�s brakes.
(q) That she was not satisfied that the appellant had demonstrated to the necessary standard that he was the one who was

correct and that the respondent was incorrect in relevant matters relating to the termination by proving his case in the
balance of probabilities.

(r) Thus, the claim of harsh, oppressive or unfair dismissal was dismissed.
(s) That there was no genuine endeavour to mitigate loss and the amount of compensation which ought to be awarded

were Mr Tasker successful would be unlikely to exceed about one week�s pay.

ISSUES AND CONCLUSIONS
40 This was an appeal against a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 and Coal

and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC). The onus lies upon the appellant to establish that the
exercise of the discretion at first instance miscarried according to the well known principles in House v The King [1936]
55 CLR 499. If it does not do so then there is no warrant for the Full Bench to interfere with the exercise of the discretion at
first instance.

41 Further, a finding of fact by a trial judge based on the credibility of a witness is not to be set aside because an appellate court
thinks that the probabilities are against, even strongly against, that finding. If the finding depends to any substantial degree on
the credibility of the witnesses, the finding must stand unless it can be shown that the judge has failed to use or has palpably
misused his advantage, or has acted on evidence which was inconsistent with facts incontrovertibly established by the evidence
or which was glaringly improbable (see Devries and Another and Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 and see State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306 (HC)).

42 Findings were made in this case which were clearly made based on the credibility of witnesses. It is therefore for the appellant,
if he wishes to establish those findings, to establish that the findings were made in error, according to that principle.

43 We now turn to the grounds of appeal.
Grounds of Appeal
44 It is necessary to put the grounds of appeal into perspective by repeating that they should be seen against findings as to

credibility as made by the Commissioner at first instance based on the advantage enjoyed by her in seeing and hearing the
witnesses. The Commissioner found that the Messrs Galati were credible in most issues associated with the evidence given.
She made no expressed comment about the evidence of Mr Rawlinson or his credibility and his evidence on a fair reading of
the transcript was generally unshaken. She was not satisfied that the appellant had demonstrated to the necessary standards that
he was correct and the respondent was incorrect, in relation to relevant matter affecting the termination �by proving his case on
the balance of probability�.

45 As we interpret that finding, it means this. The Commissioner at first instance did not accept that the complaints of bad
performance and unsatisfactory attitude and incompetence made against Mr Tasker were proven to be incorrect. It was on these
and the problems with Mr Parker�s brakes, (and allegation that he had used hoist contrary to instructions), that the dismissal
was sought to be justified.

46 It follows that she would not accept Mr Tasker�s version of what occurred in relation to Mr Parker�s vehicle. It follows,
implicitly, that she did not accept his version of the events supporting the memorandum of warning, and of the matters of
complaint, referred to in evidence by the witnesses for the respondent.

47 Nothing was submitted to persuade us, on a fair reading of the transcript, and examination of other evidence that the
Commissioner should have accepted Mr Tasker�s evidence and that she was in error in not doing so.

48 By ground 1 it is alleged that the Commissioner at first instance erred in law in finding that there was valid reason to terminate
Mr Tasker. That is not, of course, what the Commissioner found. The Commissioner found that Mr Tasker had not established
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that the dismissal was unfair. That is what the Commissioner was required to do according to the Act and the definition of what
is harsh, oppressive or unfair, as expressed in the Act, and authoritively defined in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC). The Commissioner found, and found correctly, having regard to the credibility of the
witnesses, that Mr Tasker took the easier way out in checking the brake pads of Mr Parker�s vehicle by looking at the brake
pads with a torch rather than taking the wheels off, as he was instructed to do.

49 The relevant events in relation to the dismissal were as follows:-
(a) In a letter dated 7 February 2001, Mr Sino Galati, warned Mr Tasker that he would be dismissed if he did not change

his attitude and improve his work and his attention to it.
(b) He made a number of specific complaints in the memorandum, which complaints were denied by Mr Tasker, but

which were corroborated by Mr David Galati and Mr Rawlinson. They were also corroborated by Mr Vadala, to some
extent, but his evidence was not accepted.

(c) None of them related to unsatisfactory conduct of brake pad examination, but it was perfectly clear that the letter of
warning referred only to some specific examples of the complaints which the respondent made against the appellant.
This is specifically said in the memorandum of warning of 7 February 2001, and, further, is confirmed by the specific
words:-

�These are just a few examples of your work lately and highlight your general work ethic and attitude�.
50 In other words, it is quite clear that the memorandum did not set out to mention all matters of complaint. Other matters of

complaint were mentioned in the oral evidence given, and the Commissioner at first instance did not find that those allegations
were not credible.

51 No significance could properly be attached to the omission of every item of complaint from that letter, having regard to the fact
that it was restricted to a few examples.

52 It is fair, to observe, that the evidence of the Messrs Galati was corroborated in a number of material particulars by
Mr Rawlinson whose evidence was very little shaken, although it was not expressly referred to by the Commission.

53 Mr Tasker, it should be observed again, denied the allegations contained in the memorandum of warning in his own
memorandum in response as well as denying the allegations made in evidence and in the memorandum in his own evidence.
However, the Commissioner at first instance did not find that his evidence established what he sought to establish.

54 There are, however, a number of relevant matters. First, on 24 January 2001 and on 29 January 2001 the appellant had worked
on Mr Ken Parker�s XE Falcon. Mr Parker was a customer.

55 The evidence of the witnesses of the respondent was that Mr Tasker�s work for the first two and a half months, including brake
inspections, was competent. Mr Tasker did not deny this, and it was open to so find.

56 Further, the evidence of the witnesses for the respondent, which was accepted, and that of Mr Sino Galati, Mr David Galati and
Mr Rawlinson, was that he had been properly trained in matters including brake inspections, that there were no oral
instructions nor was there a practice which permitted the brake pad inspections to be carried out without taking the wheels off
vehicles, except in a very small minority of cases, namely about 1% involving cars with mag wheels.

57 This practice was what was prescribed in written instructions made available to staff.
58 The appellant, it was clear, had failed to act according to instructions, had failed to act according to his training, and failed to

take off the wheel of Mr Parker�s car, when on his own admission, he could not properly see the brake pads.
59 His inspection was entirely inadequate and as a result, Mr Parker�s car was brought in shortly after the work was done, with the

brake pads worn down to the steel studs, and were almost inoperable.
60 Mr Tasker was clearly negligent in failing to ascertain, by carrying out his instructions in the proper manner, that the brake pad

was so badly worn, and it was open to so find. That is the case, because his own evidence was that he could not see the brake
pad and did not take the wheel off. The fact was that his inspection, on his own evidence, failed to detect that brake pads on a
vehicle were worn down to the extent of being almost non-existent.

61 He did not allege that the vehicle was one with mag wheels and did not assert that fact. A vehicle with mag wheels, can, on the
evidence, be inspected for brake pad wear without taking the wheels off. All of the evidence was that this vehicle required the
wheels to be taken off. It was open to so find.

62 We now turn to the grounds expressed for the dismissal in the letter of 12 February 2001. They were that:-
(a) Mr Tasker had operated after the warning letter, the hoist, contrary to instructions given to him, by Mr Sino Galati
(b) That he had failed to properly check the brakes on Mr Parker�s car.

63 It is quite clear that it was not accepted that he was dismissed because he had responded to the memorandum of warning of
7 February 2001. He could not therefore challenge the findings which were open to be made that he had been dismissed
because of the failure to comply with the hoist instructions given to him by Mr Sino Galati and because he failed to properly
check the brakes on Mr Parker�s car.

64 It was submitted, for the appellant, that because the latter allegation related to an event which occurred before the warning
letter was issued on 7 February 2001, that it was not a matter in relation he could improve his performance as the letter
required.

65 Therefore, as we understood it, the submission implied it could not fairly be used as a basis of dismissal. As a basis for
dismissal as a matter of law, the conduct was neither waived nor condoned, because until Monday, 12 February 2001, the
appellant had no knowledge of it and acted to dismiss as soon as it became aware of this knowledge through Mr Sino Galati
(see the general discussion of condonation and waiver in Macken, McCarry and Sappideen, �The Law of Employment�,
4th Edition at pages 213-214).

66 It is the law, to, that an employer can justify a dismissal by reference to facts not known at the time of his dismissal but
discovered subsequently, so long as these as facts concern circumstances in existence when the decision is made. Whether the
decision can be so justified will depend on all of the circumstances (see RRIA v CMETSWU (1995) 75 WAIG 813 and see
Byrne and Frew v Australian Airlines Ltd [1995] 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ, and at
page 467 per McHugh and Gummow JJ).

67 In this case, when the respondent gave a warning to Mr Tasker, on 7 February 2001, through Mr Galati, Mr Galati had no
knowledge of the problem with Mr Parker�s vehicle. He gained that knowledge only on Monday, 12 February 2001. It is, with
respect, wrong to submit that this could not constitute a ground for dismissal because it had already occurred and could not be
remedied by any improvement in Mr Tasker�s performance.
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68 The fact of the matter was that it was an event unknown to the respondent which was added to the other elements of complaint
in the respondent�s memorandum of warning and formed a ground of dismissal because it had become known. It could
properly be so accounted.

69 In any event, not every instance of unsatisfactory performance was listed in the memorandum of warning as we have said
above. The fact that an instance was not referred to in the memorandum of warning is no bar to action being taken fairly or
legitimately by the respondent.

70 It is quite obvious, and the Commissioner at first instance found correctly, that Mr Tasker did not operate the hoist incorrectly
and it was correct and safe for him in accordance with the manufacturer�s instructions and not Mr Sino Galati�s.  That was
open to be found specifically on Mr Sino Galati�s own admission in evidence. Therefore, as the Commissioner properly found,
the respondent could not rely on that act to justify dismissal. However, it was not contended that the dismissal was summary,
and it was not so intended, on Mr Sino Galati�s evidence.

71 Accordingly, given the findings of fact, made on the basis of credibility and applying the principle expressed in Devries and
Another and Australian National Railways Commission and Another (op cit), the Commissioner found correctly and did not
misuse the advantage which she had from observing the witnesses in the box.

72 The overall onus was therefore on the appellant to establish those facts on the balance of probabilities which would lead to the
conclusion on the balance of probabilities that the dismissal was unfair.

73 In our opinion, as the Commissioner found, it was not established that the allegations against him were not true. He therefore
did not establish that he was not lacking in the correct attitude and not competent in his performance, as alleged in the evidence
of the witnesses for the respondent and also alleged in the memorandum of 7 February 2001, notwithstanding his denial.

74 The aggregation of those allegations, in evidence, and in the memorandum and his own admitted failure to properly check the
brake pad on Mr Parker�s car by taking off the wheel when he could not see the brake pad properly to determine whether it had
deteriorated or not was sufficient, if accepted, to justify his dismissal.

75 When that evidence was not negatived by him, he was not able to establish that there was unfairness in his dismissal. As we
have said, the Commissioner�s finding was that she was unable to find that his version was correct and therefore unable to find
that he had established the facts on which it might be found that the dismissal was unfair and that he had not received a fair go.

76 For ourselves, on a fair reading of all of the evidence, and the whole of the transcript of the evidence, including
Mr Rawlinson�s evidence and excluding Mr Vadala�s evidence, it was open to the Commissioner to accept the evidence of the
witnesses for the respondent, in any event. However, we did not see them, and we take that matter no further.

77 It was established that the Commissioner at first instance had not at all misused the advantage that she had in seeing the
witnesses. It was open to find as she did. It was not established that the exercise of the discretion miscarried, in accordance
with the principles in House v The King (op cit). It is unnecessary for those reasons to decide any question of compensation or
remedy.

78 The grounds of the appeal, for those reasons, are not made out, in our opinion.
79 We would dismiss the appeal for those reasons.

Order accordingly
_________

2002 WAIRC 05530
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON DALE TASKER, APPELLANT
v.
SINOGAL PTY LTD TRADING AS ROCKINGHAM AUTO ELECTRICS & MECHANICAL
SERVICES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED THURSDAY, 9 MAY 2002
FILE NO/S. FBA 57 OF 2001
CITATION NO. 2002 WAIRC 05530
_________________________________________________________________________________________________________

Decision Grounds of appeal amended
Appearances
Appellant Mr C Young, as agent and with him Mr K Aitken
Respondent Mr E P Rea, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of March 2002, and having heard Mr C Young, as
agent, and with him Mr K Aitken, on behalf of the appellant, and Mr E P Rea, as agent, on behalf of the respondent, and having
reserved its decision in the matter, and reasons for decision having been delivered on the 9th day of May 2002, and the parties
having waived the rights conferred upon them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 9th day
of May 2002, ordered as follows:-

THAT there be leave to amend and leave is hereby granted to amend the grounds of appeal herein in terms of the
amended notice of appeal filed herein on the 8th day of March 2002.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________
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2002 WAIRC 05514
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AARON DALE TASKER, APPELLANT
v.
SINOGAL PTY LTD TRADING AS ROCKINGHAM AUTO ELECTRICS & MECHANICAL
SERVICES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED THURSDAY, 9 MAY 2002
FILE NO/S. FBA 57 OF 2001
CITATION NO. 2002 WAIRC 05514
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr C Young, as agent and with him Mr K Aitken
Respondent Mr E Rea, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of March 2002, and having heard Mr C Young, as
agent, and with him Mr K Aitken, on behalf of the appellant, and Mr E Rea, as agent, on behalf of the respondent, and having
reserved its decision in the matter, and reasons for decision having been delivered on the 9th day of May 2002, it is this day, the 9th
day of May 2002, ordered as follows:-

THAT appeal No. FBA 57 of 2001 be and is hereby dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
President.

FULL BENCH—Coal Industry Tribunal Reviews—
2002 WAIRC 05613

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE GRIFFIN COAL MINING COMPANY PTY LIMITED, APPLICANT

v.
THE COAL MINERS� INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA,
COLLIE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER

DELIVERED WEDNESDAY, 22 MAY 2002
FILE NO/S. FBM 2 OF 2001
CITATION NO. 2002 WAIRC 05613
_________________________________________________________________________________________________________

Decision Application discontinued
Appearances
Applicant Mr T H F Caspersz (of Counsel), by leave
Respondent Ms K A Williams (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 12th day of April 2001, and having heard Mr T H F Caspersz
(of Counsel), by leave, on behalf of the applicant and Ms K A Williams (of Counsel), by leave, on behalf of the respondent, and the
Full Bench having adjourned the hearing and determination of the application sine die, and the applicant having filed a Notice of
Discontinuance of Application in the Commission on the 13th day of May 2002, and a Declaration of Service having been filed in
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the Commission on the 21st day May 2002, and both parties having consented to waive their rights conferred on them by s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of May 2002, ordered and declared by consent that
application No FBM 2 of 2001 be discontinued and that the Full Bench do refrain from hearing the matter further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—Matters dealt with—
2002 WAIRC 05691

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BAMBOO HOLDINGS PTY LTD, APPLICANT

v.
MURRAY GRANT HALLIGAN, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 6 JUNE 2002
FILE NO/S. PRES 20 OF 2002
CITATION NO. 2002 WAIRC 05691
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr B Walker, as agent
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
1. This is an application brought by the above named applicant company pursuant to s.49(11) of the Industrial Relations Act

1979 (as amended) (hereinafter referred to as �the Act�), wherein the applicant seeks an order for the stay of operation of the
order made, by a single Commissioner, in application No 1624 of 2001 on 13 May 2002 pending the hearing and
determination of appeal No FBA 26 of 2002.

2. I was satisfied that the appeal was properly instituted within 21 days within the meaning of s.49(3) of the Act.
3. I was also satisfied that the applicant herein was a person who had sufficient interest to make this application, because the

applicant was the appellant in appeal No. FBA 26 of 2002, and in the proceedings out of which arose the decision appealed
against, was a party to those proceedings.

BACKGROUND
4. Application No 1624 of 2001 was made by the above named respondent, Murray Grant Halligan, against Bamboo Holdings

Pty Ltd as respondent in the Commission pursuant to s.29(1)(b)(i)and (ii) of the Act. The application alleged that the
dismissal of Mr Halligan was harsh, oppressive or unfair and/or that he was denied contractual benefits to which it was
alleged he was entitled.

5. The original order was made on 13 May 2002 and bears a stamp evidencing its depositing in the office of the Registrar on the
same date. The order, formal parts omitted, reads as follows:-

�1 DECLARES THAT Murray Grant Halligan was an employee of the respondent;
2 DECLARES THAT the dismissal of Mr Halligan by the respondent was unfair and that reinstatement is

impracticable;
3 ORDERS the respondent to pay Mr Halligan compensation in the sum of $45,500.00 gross by the close of

business on Friday 17 May 2002.�
6. The application for a stay was filed on 22 May 2002 and is made on the following grounds:-

�That the order, in Application No. 1624 of 2001, as given on 13th May 2002 should be stayed, and on the
following grounds�
1. The order involved a substantial amount of money.
2. That if the appeal is upheld, the money as due to be paid, would have to be reimbursed.
3. The Appellant feels that there would be difficulties involved with recovering these monies from the

respondent.
4. It would not be in the public interest for it to be necessary that proceedings be instituted to recover the

monies which may have been paid to the Respondent by the Appellant.�
GROUNDS OF APPEAL

7. The grounds of appeal herein are as follows:-
�A. The grounds of this appeal are as follows�
1. The learned Commissioner erred by;

1.1 finding, at paragraph 73 of the Reasons for Decision, that Murray Grant Halligan was an employee
despite evidence that he was, at all relevant times, a self employed contractor.
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1.2 finding that the Commission had the jurisdiction to hear and determine the matter at first instance.
1.3 exceeding the Commission�s jurisdiction by interfering with the Appellant�s right to contract out the

functions of manager.
1.4 exceeding the Commission�s jurisdiction and interfering with the Appellant�s right to terminate a

contract for service.
1.5 finding, at paragraph 71 of the Reasons for Decision, the fact that Mr. Halligan, whilst saying he

considered himself to be an employee, referred to Mr. Deng as �the client� was not significant.
1.6 failing to give sufficient weight to the evidence in paragraph 29 of the Reasons for Decision of Mrs.

Halligan who, on page 46 of the transcript, conceded that the business M & M Halligan had been
established for taxation purposes.

1.7 failed to act according to equity and good conscience in finding the Respondent to be an employee
when he entered into a contract for service without coercion and held himself out to be a contractor,
at all relevant times, to the Australian Taxation Office.

1.8 failed, at paragraphs 65 and 66, to give sufficient weight to the �taxation arrangement� and find it to
be anomalous for the Respondent to hold himself out to be a contractor for the purposes of taxation
and then claim to be an employee when the deal made with the Appellant went, from his point of
view, awry.

1.9 erred in finding, at paragraph 85 of the Reasons for Decision, that twenty four months wages had
been lost when no evidence to that effect had been led.

2. The appeal is in respect to an order requiring a substantial amount of money to be paid, in a decision where
the Commission exceeded its jurisdiction and interfered with the Appellant�s right to manage its business
and as such is of sufficient importance that in the Public Interest leave to appeal should be allowed.

B. The Appellant seeks an order quashing the decision and order at first instance, substituting such decision
and order with an order that the Commission lacks jurisdiction to hear and determine the matter.�

8. The notice of appeal was filed on 22 May 2002 and served on 22 May 2002 according to the declaration of service.
PRINCIPLES

9. The principles which apply to applications for a stay were most recently expressed by the Commission, constituted by the
President, in Stanley and Others t/a Communique Communications v Bryant 82 WAIG 785 at 787 and are as follows:-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408:-
�I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:-

�These principles have been laid down in a number of cases, including Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and the Arts v
CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an underlying
principle that the successful party is entitled to the fruits of her/his/its order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried, that the
balance of convenience favours the applicant and that other factors consistent with the application
of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that the application be
granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of the
application as a matter of equity, good conscience and the substantial merits of the case. (I say that
to further explain the principles.)�

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is important,
too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).��

10. I would add the following further observations.
11. Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in this jurisdiction a

serious issue to be tried also described as a strong case), to ensure that the appeal has not been lodged simply to delay
execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).

12. If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the respondent�s financial
state there is no reasonable prospect of recovering monies paid to him pursuant to the judgment.

13. An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be ruined (see Lino
Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).

14. Inconvenience and the possibility of risk to the appellant�s property do not constitute special circumstances (see Cox v
Simeon (SC (WA) Full Court. Lib. No. 5063 7 September 1983, unreported)).

15. The onus is on the applicant, of course, to demonstrate a proper basis for a stay as I have observed above which will be fair to
all the parties and the court will weigh the balance of convenience and the rights of the parties as I have observed above (see
Alexander v Cambridge Credit Corp Ltd (1985) 2 NSW LR 685 at 694).

16. The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient. Further, it is not
sufficient to constitute special circumstances that the appeal is arguable, is being pursued in good faith and with expedition
and that the stay will not prejudice anybody (see Hamersley Iron Pty Ltd v Lovell (No. 2) (1998) 20 WAR 79 and 80,
88 (FC)).

17. Appropriate circumstances may exist within the context of the balance of convenience if serious injury will result to the
applicant unless a stay is granted (see McBride v Sandland (No. 2) (1918) 25 CLR 369 and 375) and as I have observed, an
appeal will be nugatory when, because of the respondent�s financial state, there is no reasonable prospect of recovering
monies paid to him/her pursuant to the judgment but appropriate circumstances are not limited to that situation and will exist
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whenever there is a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer Emporium Ltd (No. 1)
[1986] 160 CLR 221 at 223).

18. This is a matter in which it was asserted from the bar table on behalf of the applicant that the respondent did not have the
capacity to repay the amount of the order namely $45,512.00 in the event that this application was dismissed and the appeal
were successful.

19. There was evidence adduced by the affidavit of the respondent himself and not be contradicted that, at present, he was
working only one day per week.

20. He also admitted to being under financial �duress� (sic), in that he was working only one day per week, was not fit to do
more work and that he owed substantial sums of money, the amount of which was not deposed to in his affidavit. He also
deposed to the fact which his doctor, Dr Clyde Jumeaux corroborated in a report next to the affidavit, that he suffered a major
affective disorder as a result of the proceedings. It was not sought to cross examine him on these matters.

21. There were also adduced in the form of a letter, exhibit 2, which the respondent tendered without objection, that the
respondent which conducted the business of Tom Price Engineering Construction at Tom Price, in this State, was in serious
financial difficulty. That was not in dispute and indeed details of the extent of that financial difficulty were asserted from the
bar table in the submissions on the behalf of the applicant and in the written submissions made on behalf of the applicant (see
paragraph 14 and 15).

22. There is reference in exhibit 2 a facsimile communication by Tom Price Engineering Construction to Mr Eddie Rea that the
respondent was in serious financial difficulty and that this arose from �substantial losses in the past�.

23. Exhibit 2 also states �also the bank statements for present (Phoenix W.A.) and for weeks leading to the end of Bamboo
Holdings�.

24. It was also asserted from the bar table that by the agent for the applicant, that the applicant had no ability to pay the amount
of judgment without raising a loan in order to do so.

25. There was no credible evidence that the respondent had the ability to raise such a loan.
26. On the other hand, on the respondent�s own evidence it was unequivocally the case that at least in terms of earnings he had

no capacity to repay the monies if the appeal went against him.
27. It was submitted on behalf of the respondent that his inability to find work arose because of a disability which in turn was

caused by the strain of the proceedings at first instance and subsequently.
28. It was clear that he did suffer such a disability on the uncontradicted medical evidence. However I should observe that there

was no evidence that even if he were well and having regard to the lack of evidence as to his assets and liabilities, that he was
capable of repaying the amount of the order if the appeal were successful, within any reasonable time.

29. From that evidence I am satisfied and find that the respondent has neither the income or assets to pay the amount of the
judgment if no order for a stay were made and the monies were paid to the applicant, and further that the appeal succeeded.
(It is trite to observe that a successful appellant is entitled to recover monies paid under the compulsion of a judgment which
has been set aside. There is no evidence as to his assets and liabilities but there is evidence that he has major debts, and that
he has derived little income for some time).

30. I also find that the applicant not only has no present ability to comply with the order, albeit belatedly. Also, that there is no
evidence that in future it will have the ability to do so. There was no real evidence that a loan could be raised to pay the
amount of the order at all.

31. It was alleged to that there were presently proceedings in the Industrial Magistrates� Court to enforce the order made at first
instance but that fact is really irrelevant at these proceedings.

32. It was a fact that I so find that the application for a stay and the notice of appeal hearing were filed after the expiry of the date
on which the amount of the order namely $45,512.00 was ordered to be paid, but in fact only five days after the expiry date in
the order. However, the notice of appeal was filed and served within 21 days of the date of when the decision at first instance
was perfected by its being deposited in the office of the Registrar, and as I find, this application has been pursued with some
diligence, having been brought on soon after the application was filed.

SERIOUS ISSUE TO BE TRIED
33. Mr Walker submitted that there was a serious issue to be tried having regard to the grounds of appeal.
34. Insofar as the allegation in the grounds of appeal was that the Commissioner exceeded her jurisdiction at first instance, there

was no merit in that. The Commissioner was required to determine pursuant to s.29(1)(b)(i) and (ii) whether she had
jurisdiction to hear and determine the application, and that required her to determine whether the respondent was an
�employee� within the definition of the term in s.7 of the Act, and was bound by a contract of service; or whether he was an
independent contractor bound by a contract for services.

35. The Commission did not, and could not exceed her jurisdiction in determining that question, but was duty bound to ensure
that she had jurisdiction to determine those issues.

36. Further, the allegation, in the grounds of appeal, that the Commissioner interfered with the appellants right to terminate �a
contract of service� was misconceived because when a person alleges that he/she is harshly, unfairly or oppressively
dismissed then if the relationship is that of employer/employee, the Commissioner has jurisdiction to hear and determine the
claim and where there is no other impediment of it being heard and there was none hear, is bound to hear and determine it
and in particular to determine whether the termination of the contract (i.e.) the dismissal of the employee was harsh,
oppressive or unfair. That is the specific jurisdiction conferred.

37. As to the other findings at first instance, they were all based on the crucial finding made in paragraph 45 of the reasons for
decision that the Commission preferred and accepted the evidence of Mr Halligan, the applicant at first instance. That finding
is not attached in the grounds of appeal.

38. This resulted in a number of findings which in turn arose from applying the tests and indicia which were not submitted to be
the incorrect tests. In fact, on a fair reading, they seemed to have been clearly the correct tests (see paragraph 57-
70 inclusive). It was not submitted that they were not.

39. As to the allegation that there was a taxation arrangement this factor was not found to be decisive.
40. In my opinion, and it was not submitted otherwise, it was very strongly arguable that the applicant was an employee for all of

the reasons found by the Commissioner which were not submitted to be wrongly found or relied upon. It followed that if that
were right, there was jurisdiction in the Commission to hear and determine the application.
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41. Whether Mr Halligan held himself out to be a contractor, to the taxation office, would not necessarily be a matter which
would negative the other indicia which led to a different view and, in fact, I was not persuaded that they did.

42. Further, the Commission found that the taxation arrangement was indicative of a contract for service which it might well
have been, but was set up in accordance with the request of the respondent. The Commissioner therefore gave reasons which
it was why such a fact was not decisive. Namely that it was adopted for the convenience of the respondent. That was not
submitted to be an erroneous finding.

43. Further, if it was a fact that the respondent and his spouse divided his wages between them for taxation purposes, and this
was submitted to be an indicator of such significance that it outweighed, or should outweigh the sum of the other indicia
found to exist that the contract was one of service or an employment contract.

44. In the light of the weight of those indicia I am not persuaded that the failure to find or to place weight on the fact that there
was a sharing of income with his wife could outweigh the other indicia or factors including in particular, but not solely, the
ability to and fact of control.

45. It is trite to observe that the label placed by a party or the parties on a contract between them is not necessarily at all
determinative of the question whether the contract is one of service or for services.

46. I again note that there was no ground in the appeal that the finding of unfair dismissal was erroneous.
47. That was significant. It was not established to my satisfaction for those reasons, that there was any serious issue to be tried, or

put another way, that there was a strong case for the appellant upon appeal.
48. As I have observed above, before any other factors can be considered that point must be decided. Having decided as I have

that there is no serious issue to be tried or no strong case upon appeal. There is no need to consider any other factors, because
the application therefore fails. However, I propose to make the following observations on the point on the balance of
convenience which I hope will be of some assistance.

THE BALANCE OF CONVENIENCE
49. The balance of convenience, it was submitted, was in favour of the applicant because :-

(a) The amount awarded to Mr Halligan is a significant amount.
(b) That not withstanding that the applicant failed to comply with the order made within the time required by the order.

There was no undue delay and the application of the appeal were pursued without undue delays.
50. Further, it was alleged as a fact that the monies were not paid because the applicant does not have the ability to pay the

amount of the order, a fact which was not in dispute.
51. Indeed it was submitted too that if the stay was not granted the applicant would be forced to borrow heavily to comply with

the order even if it were able to borrow. There was, as I find, no evidence of any ability to pay the amount of the order in the
foreseeable future on the part of the applicant.

52. Further, it was submitted that there was the likelihood of the respondent incurring further tax liabilities arising from his
contract with the applicant. However, that is merely further evidence of his inability to pay the amount of the judgment if the
applicant was successful on appeal, if it were at all relevant.

53. It might well be the case on the principles which I have outlined above that the appeal would be rendered negatory if an order
for a stay were not made because the financial position of the respondent would serious deteriorate further. However, because
the applicant would be unable to repay the amount of the judgment �in the foreseeable future�, in the event that the appeal
was successful, would also render the appeal negatory, it might be said if no order were made for a stay.

54. Nonetheless for the reasons which I have already expressed, it is not necessary to decide those matters.

FINALLY
55. I would also observe, although one would hope that it is unnecessary to do so, that the findings which I have made in the

reason which I have expressed can have no bearing on the hearing and determination of the appeal and cannot bind me in
relation to the discharge of my jurisdiction as a member of the Full Bench to determine the appeal, because upon appeal there
are different questions to be answered and different matters to be determined.

56. It follows that having regard to s.26(1)(c) the interests of the respondent in having the fruits of his �judgment� preserved have
not been established by the applicant, as is required, to have been displaced by the interests of the appellant that the
application for an order staying the operation of the decision at first instance be granted.

57. In particular it has not been established that the applicant had a strong case on appeal.
58. There were no exceptional circumstances established therefore requiring that the order be made. The equity, good conscience

and substantial merits of the application therefore lie with the respondent not being deprived of the fruits of his judgment, the
applicant not having established its case for the reasons which I have expressed.

59. For those reasons I dismissed the application.

_________

2002 WAIRC 05678
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BAMBOO HOLDINGS PTY LTD, APPLICANT
v.
MURRAY GRANT HALLIGAN, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 4 JUNE 2002
FILE NO/S. PRES 20 OF 2002
CITATION NO. 2002 WAIRC 05678
_________________________________________________________________________________________________________
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Decision Application dismissed
Appearances
Applicant Mr B Walker, as agent
Respondent Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come for hearing before me on the 4th day of June 2002, and having heard Mr B Walker, as agent, on behalf of
the applicant and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondent, and having determined that my reasons for
decision will issue at a future date, it is this day, the 4th day of June 2002, ordered that application No PRES 20 of 2002 be and is
hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05670
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID GRANT GREEN, APPLICANT
v.
THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA (CEPU),
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 31 MAY 2002
FILE NO/S. PRES 18 OF 2002
CITATION NO. 2002 WAIRC 05670
_________________________________________________________________________________________________________

Result Application adjourned
Representation
Applicant Mr C Young, as agent
Respondent Mr W Game
_________________________________________________________________________________________________________

Order
This matter having come on for a directions hearing before me on the 31st day of May 2002, and having heard Mr C Young, as
agent, on behalf of the applicant, and Mr W Game, on behalf of the respondent, and the parties having waived the rights conferred
on them by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 31st day of May 2002, ordered that the
application herein be and is hereby adjourned for hearing and determination to 10.00 am on Thursday, the 20th day of June 2002.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05672
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID GRANT GREEN, APPLICANT
v.
THE FEDERATED BRICK, TILE AND POTTERY INDUSTRIAL UNION OF AUSTRALIA
(UNION OF WORKERS) WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 31 MAY 2002
FILE NO/S. PRES 19 OF 2002
CITATION NO. 2002 WAIRC 05672
_________________________________________________________________________________________________________

Result Application adjourned and other orders
Representation
Applicant Mr C Young, as agent
Respondent No appearance
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for a directions hearing before me on the 31st day of May 2002, and having heard Mr C Young, as
agent, on behalf of the applicant and there been no appearance, on behalf of the respondent, and the applicant having waived his
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rights conferred on him by s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 31st day of May 2002, ordered
as follows:-

(1) THAT the application herein be adjourned to a date to be fixed.
(2) THAT the applicant be given leave to effect service of the application herein upon the respondent within

seven days of the date hereof and that this service be in accordance with the requirements of the Industrial
Relations Act 1979 (as amended) and the Industrial Relations Commission Regulations 1985 (as amended).

(3) THAT the applicant do file and serve written submissions as to the validity of service of such application and
in relation to any matter or related matters within seven days of the date of this order.

(4) THAT the applicant do file within seven days of the date hereof a declaration of service of the said
application.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________

2002 WAIRC 05715
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 14 OF 2002
CITATION NO. 2002 WAIRC 05715
PARTIES KIM LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 15 OF 2002
CITATION NO. 2002 WAIRC 05715
PARTIES KIM MAREE LUBY, APPLICANT

v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS PERTH
AND OTHERS, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 11 JUNE 2002
FILE NO/S. PRES 24 OF 2002
CITATION NO. 2002 WAIRC 05715
_________________________________________________________________________________________________________

Decision Applications discontinued
Appearances
Applicant Mr C Young, as agent
Respondent Mr R Castiglione (of Counsel), by leave, and Mr R Richardson (of

Counsel), by leave
_________________________________________________________________________________________________________

Order
Applications PRES 14 and PRES 15 of 2002 having come on before me on the 30th day of April 2002, and on the 10th day of June
2002 for hearing and determination, and having heard Mr C Young, as agent, on behalf of the applicant and Mr R Castiglione (of
Counsel), by leave, on behalf of the respondents on the 30th day of April 2002, and Mr R Richardson (of Counsel), by leave, on
behalf of the respondents on the 10th day of June 2002, and application PRES 24 of 2002 having come on before me on the 5th day
of June 2002, and on the 10th day of June 2002 for hearing and determination, and having heard Mr C Young, as agent, on behalf of
the applicant and Mr R Castiglione (of Counsel), by leave, on behalf of the respondents on the 5th day of June 2002, and
Mr R Richardson (of Counsel), by leave, on behalf of the respondents on the 10th day of June 2002, and the respondents not
objecting, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act, 1979 (as amended), it
is this day, the 11th day of June 2002, ordered as follows:-

(1) THAT there be leave granted and leave is hereby granted for applications PRES 14, 15 and 24 of 2002 to be
discontinued.

(2) THAT I refrain from hearing the said applications further.
(3) THAT the right of the respondents to apply for costs be and is hereby reserved to them

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—Application for—
2002 WAIRC 05710

BIBRA LAKE FABRICATION WORKSHOP AWARD
No. A1 of 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BULKWEST ENGINEERING PTY LIMITED, APPLICANT

v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 10 JUNE 2002
FILE NO. A 1 OF 2002
CITATION NO. 2002 WAIRC 05710
_________________________________________________________________________________________________________

Result Award Registered
_________________________________________________________________________________________________________

Order
A W A R D

HAVING heard Mr A. Caccamo on behalf of the Applicant and there being no appearance for the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby makes the following Award:

 (Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1 - TITLE

This award shall be known as the �Bibra Lake Fabrication Workshop Award�.
2 - ARRANGEMENT

1. Title
2. Arrangement
3. Area and Scope
4. Term
5. Contract of Service
6. Hours
7. Overtime
8. Shiftwork
9. Payment of Wages
10. Time and Wages Record
11. Special Rates and Provisions
12. Car Allowance
13. Fares and Travelling Time
14. Distant Work
15. Isolation Allowance
16. Holidays and Annual Leave
17. Absence Through Sickness
18. Long Service Leave
19. Interviewing Employees
20. Posting of Award and Union Notices
21. Board of Reference
22. Grievances and Disputes
23. Bereavement Leave
24. Trade Union Courses
25. Wages
26. Safety Code

Appendix S49B - Inspection of Records Requirements
Appendix - Resolution of Disputes Requirements
Schedule One - Named Parties to the Award

3 - AREA AND SCOPE
This award relates to all work performed by employees employed by Bulkwest Engineering Pty Ltd in the State of Western
Australia in any calling mentioned in Clause 25 - Wages of this award.

4 - TERM
The term of this award shall be for a period of two years.

5 - CONTRACT OF SERVICE
(1) Employees under this award will be employed in one of the following categories�

full-time
part time
temporary (fixed term)
casual
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(2) At the time of engagement the Company will inform each employee in writing, of the terms of his /her engagement and in
particular whether they are to be full-time, part time, temporary or casual. A copy of this advice will be given to the
employees and may include a probationary period.

(3) Part time employees
(a) A part time employee may be engaged to work for a constant number of hours each week which having regard

to the various ways of arranging ordinary hours shall average less than 38 hours per week.
(b) An employee so engaged shall be paid per hour one thirty-eighth of the weekly wage prescribed for the

classification in which the employee is engaged.
(c) An employee engaged on a part time basis shall be entitled in respect of annual leave, holidays, sick leave and

bereavement leave arising under this award payment on a proportionate basis calculated as follows�
(i) Annual Leave

Where a part time employee is entitled to a payment, either on termination or for the purpose of
annual leave or at a close down, for continuous service in any qualifying twelve monthly period then
the payment of 2.923 hours� pay prescribed by paragraph (b) of subclause (6) of Clause 23. -
Holidays and Annual Leave shall be in respect of each cumulative period of 38 ordinary hours
worked during the qualifying period.

(ii) Holidays
A part time employee shall be allowed the holidays prescribed by Clause 23. Holidays and Annual
Leave without deduction of pay in respect of each holiday which is observed on a day ordinarily
worked by the part time employee.

(iii) Absence Through Sickness
Notwithstanding the provisions of paragraph (a) of subclause (1) of Clause 24. - Absence Through
Sickness the accrual of one-sixth of a week for each completed month of service shall be calculated
on the average number of ordinary hours worked each week for every completed month of service.

(iv) Bereavement Leave
Where a part time employee would normally work on either or both of the two working days
following the death of a close relative which would entitle an employee on weekly hiring to
bereavement leave in accordance with Clause 29. - Bereavement Leave of this award the employee
shall be entitled to be absent on bereavement leave on either or both of those two working days
without loss of pay for the day or days concerned.

(v) Overtime
A part time employee who works in excess of the hours fixed under the contract of employment shall
be paid overtime in accordance with Clause 14. - Overtime of this award.

(4) Temporary employees
(a) The Company may employ temporary employees in any classification in this agreement for a fixed term.
(b) A temporary employee has reasonably predictable hours of work; and receives, equivalent pay and conditions to

those of full-time employees.
(5) Casuals non-permanent employment

(a) A casual employee will be engaged by the hour and paid a loading of 20 per cent for each hour worked.
(b) The period of notice of termination in the case of a casual employee shall be one hour and in cases where the

required notice of termination is not given, one hour�s wages shall be paid by the Company or forfeited by the
employee.

(c) For the purposes of this clause and subject to operational requirements a casual shall not be engaged for less
than six (6) months. After six months of continuous employment under this Award, the employee may be
offered permanent employment.

6 - HOURS
(1) (a) Subject to the provisions of this subclause, the ordinary working hours shall not exceed an average of 38 hours

per week and 8 hours per day, to be worked in a manner agreed between the employer and employees
concerned. Monday to Friday inclusive, and, except in the case of shift workers, shall be worked between the
hours of 6.00 am and 6.00 pm.

(b) Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and
finishing not later than 8.00 am on Saturday of that week, shall be deemed to have been worked in ordinary
working hours.

(c) Starting or finishing times outside those prescribed in paragraph (a) of this subclause may, in any particular
case, be fixed by agreement between the employer and the union.

(2) The ordinary working hours shall be consecutive except for a meal interval which shall not exceed one hour.
(3) (a) Subject to the provisions of this paragraph, a rest period of ten minutes from the time of ceasing to the time of

resumption of work shall be allowed each morning.
(b) The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a time and in

a manner to suit the convenience of the employer.
(c) Refreshments may be taken by employees during the rest period but the period of ten minutes shall not be

exceeded under any circumstances.
(d) If Bulkwest satisfies the Commission that any employee has breached any condition expressed or implied in this

subclause may be exempted from liability to allow the rest period.
7 - OVERTIME

(1) Subject to the provisions of this subclause, all work done beyond the ordinary working hours on any day, Monday to
Friday, inclusive shall be paid for at the rate of time and one half for the first two hours and double time thereafter.

(2) (a) Work done on Saturdays or on Sundays shall be paid for at the rate of double time with payment for at least
three hours at that rate.
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(b) Work done on any day prescribed as a holiday under this award shall be paid for at the rate of double time and a
half with payment for at least three hours at that rate but this subclause does not apply in a case to which
paragraph (b) of subclause (1) of Clause 6 - Hours applies.

(3) When an employee is required for duty during the usual meal time and the employee�s meal time is thereby postponed for
more than half an hour, the employee shall be paid at overtime rates until the employee gets the meal.

(4) In computing overtime, each day shall stand alone but when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be deemed to be part of the previous day�s work for the
purpose of this subclause.

(5) Overtime on shift work shall be based on the rate shown in Clause 25 - Wages.
(6) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have

at least ten consecutive hours off duty between the work of successive days.
(b) An employee (other than a casual employee) who works so much overtime between the termination of the

employee�s ordinary  work  on  one day and the commencement of the employee�s ordinary work on the next
day that the employee has not had at least ten consecutive hours off duty between those times shall, subject  to
this  paragraph, be released after completion of such overtime until the employee has had ten consecutive hours
off duty without loss of pay for ordinary working time occurring during such absence.

(c) If, on the instruction of the employer, such an employee resumes or continues work without having had such ten
consecutive hours off duty, the employee shall be paid at double rates until released from duty for such period
and then shall be entitled to be absent until the employee has had ten consecutive hours off duty without loss of
pay for ordinary working time occurring during such absence.

(d) Where an employee (other than a casual employee) is called into work on a Sunday or public holiday preceding
an ordinary working day the employee shall, wherever  reasonably  practicable,  be given ten consecutive hours
off duty before the employee�s usual starting time of the next day. If this is not practicable then the provisions
of paragraphs (b) and (c) of this subclause shall apply mutatis mutandis.
Provided that overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this
subclause when the actual time worked is less than three hours on such recall or on each of such recalls.

(e) The provisions of this subclause shall apply in the case of shift employees who rotate from one shift to another,
as if eight hours were substituted for ten hours when overtime is worked�
(i) for the purpose of changing shift rosters; or
(ii) where a shift employee does not report for duty; or
(iii) where a shift is worked by arrangement between the employees themselves.

(f) When an employee is recalled to work after leaving the job�
(i) the employee shall be paid for at least three hours at overtime rates; and
(ii) time reasonably spent in getting to and from work shall be counted as time worked.

(7) When an employee is required to hold himself/herself in readiness for a call to work after ordinary hours, the employee
shall be paid at ordinary rates for the time the employee so holds himself/herself in readiness.

(8) An employee shall not be compelled to work for more than five hours without a break for a meal.
(9) An employee required to work overtime for more than two hours shall be supplied with a meal by the employer or be paid

$6.80 for a meal, and, if owing to the amount of overtime worked, a second or subsequent meal is required, the employee
shall be supplied with each such meal by the employer or be paid $6.56 for each meal so required.

(10) (a) The  employer may require any employee to work reasonable overtime at overtime rates, and such employee
shall work overtime in accordance with such requirement.

(b) No union or association party to this award, or employee or employees covered by this award, shall in any way,
whether directly or indirectly, be a party to or concerned in any ban, limitation or restriction upon the working
of overtime in accordance with the requirements of this subclause.

(11) The provisions of this subclause do not operate so as to require payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any work except and to the extent that the provisions of Clause
11 - Special Rates and Provisions, of this award apply to that work.

8 � SHIFT WORK
(1) The provisions of this clause apply to shift work whether continuous or otherwise.
(2) An employer may work the establishment on shifts but before doing so shall give notice of the intention to the union

concerned and of the intended starting and finishing times of ordinary working hours of the respective shifts.
(3) (a) Where any particular process is carried out on shifts other than day shift, and less than five consecutive

afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provision of paragraph (a) shall be as if that number of consecutive shifts were substituted for
five consecutive shifts.

(b) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a
shut down for the purpose of allowing a 38 hour week or on any holiday.

(4) Where a shift commences at or after 11.00pm on any day, the whole of that shift shall be deemed, for the purposes of this
award, to have been worked on the following day.

(5) A shift employee when on afternoon or night shift shall be paid, for such shift fifteen per cent more than the employee�s
ordinary rate prescribed by this award.

(6) (a) All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a
holiday, shall be paid for as follows�
Saturday  - at the rate of time and one half
Sunday - at the rate of time and three quarters
Holidays - at the rate of double time

(b) These rates shall be paid in lieu of the shift allowances prescribed in subclause (5) of this clause.
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(7) A continuous shift employee who is not required to work on a holiday which falls on the employee�s rostered day off
shall be allowed a day�s leave with pay to be added to annual leave or taken at some other time if the employee so agrees.

9 - PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown in Clause 25 - Wages of this award. Payment shall be pro rata

where less than the full week is worked.
(2) The method of payment shall be transfer of funds by electronic means into an employee�s nominated bank or building

society account.
(3) An employee who lawfully leaves the employment or is dismissed for reasons other than misconduct shall be paid all

monies due to the employee at the termination of the employee�s service with the employer.
10 - TIME AND WAGES RECORD

(1) The employer shall keep a time and wages book showing the name of each employee, the nature of the employee�s work,
the hours worked each day, and the wages and allowances paid each week. Any system of automatic recording by means
of machines shall be deemed to comply with this provision to the extent of the information recorded.

(2) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to the
employer.

(3) Subject to Appendix S49b � Inspection of Records Requirements, the time and wages record shall be open for inspection
by a duly accredited official of the union during the usual office  hours,  at  the employer�s office or other convenient
place, and the employee shall be allowed to take extracts therefrom. The employer�s works shall be deemed to be a
convenient place for the purpose of this subclause and if for any reason the record is not available at the works when the
official calls to inspect it, it shall be made available for inspection within twelve hours either at the employer�s office or at
the works.

11 - SPECIAL RATES AND PROVISIONS
(1) (a) An employee engaged on work at a locality where grain is stored, shall be paid an allowance of 55¢ per hour.

This allowance is paid in lieu of any special rate or disability payment or for work around or involving the use
and application of chemicals and insecticides.

(b) An employee engaged on work at any other locality shall be paid an allowance of 21¢ per hour. This allowance
is paid in lieu of any special rate or disability payment.

(2) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee�s safety.

(3) The work of an electrical fitter shall not be tested by an employee of a lower grade.
(4) Protective Equipment�

(a) The employer shall have available a sufficient supply of protective equipment (as, for example, goggles
(including anti-flash  goggles), glasses, gloves, mitts, aprons, sleeves,  leggings, gumboots, ear protectors,
helmets or other efficient substitutes thereof) for use by the employees when engaged on work  for  which  some
protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when the employee receives any article of protective equipment
and shall return that article to the employer when the employee is finished using it or on leaving the
employment.

(c) An employee to whom an  article  of protective equipment has been issued shall not lend the article to another
employee and if the employee does both employees shall be responsible for its cost in the event it is not
returned.

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised but  this  paragraph only applies where sterilisation of
the  article is practicable and is reasonably necessary.

(e) Adequate safety gear (including insulating gloves, mats and/or shields where  necessary)  shall be provided by
employers for employees required to work on live electrical equipment.

(5) An employee, holding a Third Year First Aid Medallion of the St John Ambulance Association, appointed by the
employer to perform first aid duties, shall be paid $6.30 per week in addition to his/her ordinary rate.

(6) An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the
course of employment may be required to use a current �A� Grade or �B� Grade Licence issued pursuant to the relevant
regulation in force on the 28th day of February, 1979 under the Electricity Act 1945, shall be paid an allowance of
$13.20 per week.

(7) Any dispute under this clause may be determined by the Board of Reference.
12 - CAR ALLOWANCE

(1) Where an employee is required and authorised to use his/her own motor vehicle in the course of the employee�s duties the
employee shall be paid an allowance not less than that provided for in the table set out in subclause (2) of this clause.
Notwithstanding anything contained in this subclause the employer and the employee may make any other arrangement
as to car allowance not less favourable to the employee.

(2) The minimum rates of hire for the use of the employee�s own vehicle on the employer�s business shall be in accordance
with Clause 24 - Travelling Allowance of the Western Australian Grain Industry Award 1985.

13 - FARES AND TRAVELLING TIME
(1) (a) An employee who, on any day, or from day to day is required to work at a job away from the employee�s

accustomed workshop or depot shall, at the direction of the employer, be present for work at such job at the
usual starting time.

(b) An employee to whom paragraph (a) of this subclause applies shall be paid at ordinary rates for time spent in
travelling between the home and the job and shall be reimbursed for any fares incurred in such travelling, but
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the fares
normally incurred in travelling between  the employee�s home and the employee�s accustomed workshop or
depot.
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(c) An employee who with the approval of the employer uses their own means of transport for travelling to or from
outside jobs shall be paid the amount of excess fares and travelling time which the employee would have
incurred in using public transport unless the employee has an arrangement with the employer for a regular
allowance.

(2) For travelling during working hours from and to the employer�s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The employer shall pay all fares and reasonable expenses in
connection with such travelling.

14 - DISTANT WORK
(1) Where an employee is directed by the employer to proceed to work at such a distance that the employee cannot return

home each night and the employee does so, the employer shall provide the employee with suitable board and lodging or
shall pay the expenses reasonably incurred by the employee for board and lodging.

(2) The provisions of subclause (1) of this clause do not apply with respect to any period during which the employee is absent
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the employer, the
employer may deduct from monies owing or which may become owing to the employee an amount equivalent to the
value of that board and lodging for the period of the absence.

15 - ISOLATION ALLOWANCE
In addition to the wages prescribed in Clause 25 - Wages of this Award, employees at isolated receival points shall be paid an
isolation allowance in accordance with Clause 26 - Location Allowance of the Western Australian Grain Industry Award 1985.

16 - HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall, subject to this subclause and to subclause (2) of Clause

7 - Overtime of this award, be allowed as holidays without deduction of pay, namely�
New Year�s Day, Australia Day, Good Friday, Easter Monday, Anzac  Day, Labour Day, Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the
days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday, the holiday shall be
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday
shall be observed on the next succeeding Tuesday. In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under this award, the employer�s establishment or place of business
may be closed, in which case an employee need not be present for duty and payment may be deducted, but if work be
done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four consecutive weeks� leave with payment of ordinary wages as
prescribed in paragraph (b) shall be allowed annually to an employee after a period of twelve months�
continuous service.

(b) (i) An employee before going on leave shall be paid wages the employee would have received in respect
of the ordinary time the employee would have worked had the employee not been on leave during the
relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to  be
received  for annual leave calculated by including the following where applicable.
(aa) The rate applicable to the employee as prescribed in Clause 25 - Wages of this award; and
(bb) Subject to sub-paragraph (c)(ii) hereof the rate prescribed for work in ordinary time as per

Clause 8 Shiftwork,  according  to the employee�s roster or projected roster.
(cc) Any other rate to which the employee is entitled in accordance with the contract of

employment for ordinary hours of work; provided that this provision shall not operate so as
to include any payment which is of similar nature to or is paid for the same reasons as or is
paid in lieu of those payments prescribed by Clause 7 - Overtime and Clause 11 - Special
Rates and Provisions, Clause 12 - Car Allowance, or Clause 13 - Fares and Travelling Time,
of this award, nor any payment which might have become payable to the employee as
reimbursement for expenses incurred.

(c) During this period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed
by paragraph (b) hereof. This loading shall be as follows�
(i) Day Employees - an employee who would have worked on day work had the employee not been on

leave - a loading of 17.5%.
(ii) Shift Employees - an employee who would have worked on shift work had the employee not been on

leave - a loading of 17.5%.
Provided that where the employee would have received shift loadings prescribed by Clause 8 - Shift Work, had
the employee not been on leave during the relevant period and such loadings would have entitled the employee
to a greater amount than the loading of 17.5%, then the shift loadings shall be added to the rate of wage
prescribed by placita (b)(ii)(aa) hereof in lieu of the 17.5% loading.
Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading
of 17.5% then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b) but not
including placita (b)(ii)(bb) hereof in lieu of shift loadings.
The loading prescribed by this subclause shall not apply to proportionate leave on termination.

(4) If any award holiday falls within an employee�s period of annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.

(5) (a) An employee whose employment terminates after the employee has completed a twelve monthly qualifying
period and who has not been allowed the leave prescribed under this clause in respect of that qualifying period
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shall be given payment in lieu of that leave or, in a case to which subclauses (8), (9) or (10) of this clause
applies, in lieu of so much of that leave as has not been allowed unless�
(i) The employee has been justifiably dismissed for misconduct; and
(ii) The misconduct for which the employee has been dismissed occurred prior to the completion of that

qualifying period.
(b) If, after one month�s continuous service in any qualifying twelve monthly period an employee lawfully leaves

the employment or the employment is terminated by the employer through no fault of the employee, the
employee shall be paid 3.08 hours� pay at the rate of wage prescribed by paragraph (b) of subclause (3) of this
clause in respect of each completed week of continuous service.

(6) Any time in respect of which an employee is absent from work except time for which the employee is entitled to claim
sick pay or time spent on holidays or annual leave as prescribed by this award shall not count for the purpose of
determining the employee�s right to annual leave.

(7) In the event of an employee being employed by an employer for portion only of a year, the employee shall only be
entitled, subject to subclause (5) of this clause, to such leave on full pay as is proportionate to the employee�s length of
service during that period with such employer and, if such leave is not equal to the leave given to the other employees, the
employee shall not be entitled to work or pay whilst the other employees of such employer are on leave on full pay.

(8) Annual leave shall be given and taken in a manner agreed between the employer and the employee concerned.
(9) Where the employer closes down the business, or a section or sections thereof, for the purpose of allowing annual leave to

all or bulk of the employees in the business or section or sections concerned, the following provisions shall apply�
(a) The employer may by giving not less than one month�s notice of intention so to do, stand off for the duration of

the close down all employees in the business or section or sections concerned.
(b) The employer may close down the business for one or two separate periods for the purpose of granting annual

leave.
(10) The provisions of this clause shall not apply to casual employees.

17 - ABSENCE THROUGH SICKNESS
(1) Subject as hereinafter provided an employee shall be entitled to payment for non-attendance on the ground of personal ill-

health or injury for one-sixth of a week for each completed month of service. Provided that absence through sickness
through such ill-health or injury shall be limited to ten days in each calendar year.

(2) If in the first or successive years of service with the employer an employee is absent on the ground of personal ill-health
or injury for a period longer than the employee�s entitlement to paid sick leave, payment may be adjusted at the end of
that year of service, or at the time the employee�s services terminate if before the end of that year of service, to the extent
that the employee has become entitled to further paid sick leave during that year of service.

(3) This clause shall not apply where the employee is entitled to compensation under the Workers� Compensation Act.
(4) The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject

to this clause may be claimed by the employee if the absence by reason of personal ill-health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding ten weeks in any one year of service.

(5) An employee shall not be entitled to receive any wages from the employer for any time lost through the result of an
accident, wherever sustained, arising out of the employee�s own wilful default, or for sickness arising out of the
employee�s own wilful default.

(6) No employee shall be entitled to the benefits of this clause unless the employee produces proof satisfactory to the
employer of sickness, but the employer shall not be entitled to a medical certificate unless the absence is for three days or
more.

(7) An employee to be entitled to payment for non-attendance on the ground of personal ill-health shall, as soon as
reasonably practicable but within twenty-four hours of the commencement of the absence through sickness, advise the
employer of the employee�s inability to attend for work, the nature of the employee�s sickness (so far as is practicable)
and the estimated duration of the absence.

(8) Notwithstanding the provisions of subclause (6) of this clause an employee who is absent through sickness for one day
only or less shall not be entitled to payment for non-attendance on the ground of personal ill-health if in the year the
employee has already been allowed sick leave on more than one occasion for one day only or unless the employee
produces to the employer, if requested so to do, a medical certificate to the effect that the employee was unable to attend
for work on that day by reason of sickness.

(9) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers
personal ill-health during the time when the employee is absent on annual leave and an employee may apply for
and the employer shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to the employee�s place of residence or a hospital as a result of the employee�s personal ill-health
or injury for a period of five consecutive days or more and the employee produces a certificate from a registered
medical practitioner that the employee was so confined. Provided that the provisions of this paragraph do not
relieve the employee of the obligation to advise the employer in accordance with subclause (7) of this clause if
the employee is unable to attend for work on the working day next following the employee�s annual leave.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on annual leave and shall not be made with respect to
fractions of a day.

(d) Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee�s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 16 - Holidays and Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 16 - Holidays and Annual Leave, shall be
deemed to have been paid with respect to the replaced annual leave.
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(10) Where a business has been transmitted from one employer to another and the employee�s service has been deemed
continuous in accordance with paragraph (3) of subclause 2 of the Long Service Leave of this award, the paid sick leave
standing to the credit of the employee at the date of transmission from service with the transmitter shall stand to the credit
of the employee at the commencement of service with the transmittee and may be claimed in accordance with the
provisions of this clause.

(11) For the  purpose  of  this  clause, the expression �non-attendance on the ground of personal ill-health or injury� shall be
deemed to include absence of an employee for not more than three consecutive working days due to the unexpected
critical illness of a member of the employee�s immediate  family  (i.e.  spouse, defacto spouse, parent, child, brother or
sister) but only if and to the extent  that  the  employee  proves to the satisfaction of the  employer that the absence was
necessary.

(12) The provisions of this clause do not apply to casual employees.
18 - LONG SERVICE LEAVE

Employees covered by this award are entitled to Long Service Leave in accordance with the Long Service Leave provisions set out
in Volume 66 of the Western Australian Industrial Gazette at pages 1-4 inclusive.

19 - INTERVIEWING EMPLOYEES
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S23(3)(c)(iii) of the Industrial Relations
Act a representative of the Union shall not exercise the rights under this clause with respect to entering any part of the premises of
the employer unless the employer is the employer, or former employer of a member of the union.
(1) On  notifying  the  employer  or  the  employer�s representative an accredited official of the union shall be permitted to

interview  an employee during the recognised meal hour on the business premises of the employer at the place at which
the meal is taken but this permission shall not be exercised without the consent of the employer more than once in any
one week.

(2) In the case of a disagreement existing or anticipated concerning any of the provisions of this award, an accredited official
of the union, on notifying the employer or the employer�s representative, shall be permitted to enter the business premises
accompanied by a representative of the employer to view the work the subject of any such disagreement but shall not
interfere in any way with the carrying out of such work.

20 - POSTING OF AWARD AND UNION NOTICES
The employer shall keep a copy of this award in a convenient place in the workshop and shall also provide a notice board for the
posting of union notices.

21 - BOARD OF REFERENCE
(1) The Commission hereby appoints, for the purposes of this award, a Board of Reference consisting of a Chairperson and

two other members who shall be appointed pursuant to Section 48 of the Industrial Relations Act, 1979.
(2) The Board of Reference is hereby assigned the function of allowing, approving, fixing, determining or dealing with any

matter which, under this award, may be allowed, approved, fixed, determined or dealt with by a Board of Reference.
22 - GRIEVANCES AND DISPUTES

(1) To facilitate the remedying of any grievance or the settlement of any dispute, the following procedure shall apply,
namely�
(a) The matter should first be discussed between the employee and immediate supervisor.
(b) If not settled the matter shall be submitted by the employee delegate to an appropriate officer of the Company.
(c) Where a matter has been referred to the union by the employee delegate the union shall promptly take all steps

necessary under  its rules and under the Industrial Relations Act, 1979 for the resolution of the matter.
(d) If no settlement is reached the matter shall be dealt with by the State branch of the union and the Industrial

Officer or other appropriate officer of the Company.
(e) If no settlement  is reached through the above negotiations the matter shall be referred to the Western Australian

Industrial Relations Commission for assistance in resolving the dispute.
(2) An employee delegate shall not leave the place of work to investigate any matter or to discuss any matter with the

employer�s representative unless on each occasion the employee delegate first obtains permission to do so from the
immediate supervisor or, in the absence of the supervisor, the Tradesperson In Charge.

(3) There shall be a commitment by the parties to achieve adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue or problem which may give rise to a grievance or dispute.

(4) In order to  allow for the peaceful resolution of grievances no stoppages of work,  lockouts or any other bans or limitation
on the  performance  of  work shall occur while the procedures outlined in the clause are followed.

23 - BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the death within Australia of a spouse, father, mother, brother, sister,

child or stepchild, be entitled on notice of leave up to and including the day of the funeral of such relation and such leave
shall be without deduction of pay for a period not exceeding the number of hours worked by the employee in two
ordinary working days.  Proof of such death to be furnished by the employee to the satisfaction of the employer.
For the purposes of this clause spouse shall include defacto spouse.

(2) Payment in respect of compassionate leave is to be made only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee concerned would have been off duty on long service leave,
annual leave, sick leave, worker�s compensation, leave without pay or on a public holiday.

(3) For the purpose of this clause the pay of an employee employed on shift work shall be deemed to include any usual shift
allowance.

24 - TRADE UNION COURSES
(1) Upon application to the employer by an accredited union representative a total of five employee days per calendar year

may be allowed without loss of ordinary hours of pay for the purpose of union members attending approved training
courses or seminars.

(2) The total of five employee days applies as a combined allocation to all unions party to this award.
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25 - WAGES
(1) (a) The rate of wages payable weekly to adult employees covered by this award shall be as follows �

Classification Relativity Wage
Rate

%

+ $10 Safety
Net Adjustment

$

First Arbitrated
Safety Net
Adjustment

$

Total
$

Tradesperson Level 4 115.0 524.40 18.00 590.40
Tradesperson Level 3 110.0 501.60 18.00 567.60
Tradesperson Level 2 105.0 478.80 18.00 546.80
Tradesperson Level 1 100.0 456.00 18.00 524.00
Maintenance Employee
Level 4

92.4 421.40 18.00 487.40

Maintenance Employee
Level 3

88.0 401.30 18.00 467.30

Maintenance Employee
Level 2

84.0 383.00 18.00 449.00

Maintenance Employee
Level 1

79.2 361.20 18.00 427.20

Driver Articulated
Vehicle exceeding 20
tonne capacity

98.44 448.90 18.00 516.90

Driver Motor Vehicle
Exceeding 7 tonne
capacity

94.76 432.10 18.00 498.10

(b) The total rates of pay in this award include Arbitrated Safety Net Adjustments available since December 1993,
under the Arbitrated Safety Net Adjustment Principle.
The Arbitrated Safety Net Adjustments may be absorbed into over=award or industrial agreement increases in
the terms specified in State Wage Case Decisions.

(2) In Charge Allowance�
(a) In addition to the appropriate total rate prescribed in subclause (1) of this clause an employee shall be paid:-

  $
(i) if placed in charge of one to ten

employees 18.00
OR

(ii) if placed in charge of not less than 11
and not more than 20 other employees 27.60

(b) For the purpose of calculating authorised paid leave and overtime
payments only, any in charge allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in the award. 20 x 35.70

(3) Apprentices
Percentage of the Tradesperson�s Level 1 rate per week�
(a) Four year term

4th year 88%
3rd year 75%
2nd year 55%
1st year 42%

(b) Three & A Half Year Term
Final year 88%
Next year 75%
Next year 55%
First 6 months 42%

(c) Three Year Term
3rd year 88%
2nd year 75%
1st year 55%

(4) Tool Allowance�
(a) Where the employer does not provide a tradesperson or apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice, the
employer shall pay a tool allowance of�
(i) $10.00 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $10.00 being the percentage which appears against the

year of apprenticeship in subclause (3) of this clause;
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required
in the performance of his/her work as a tradesperson or apprentice.
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(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(5) Where two or more mobile cranes or forklifts are engaged on any one lift, the driver thereof shall be paid an additional
amount for the time occupied at the rate of $2.88 per week.

(6) A casual employee shall be paid 20% of the ordinary rate in addition to the ordinary rate for the classification in which
he/she is employed.

26 - SAFETY CODE
The employer and employees shall undertake to adhere to the provisions prescribed in the Occupational Health, Safety and Welfare
Act 1984 and Regulations.

APPENDIX S49B - INSPECTION OF RECORDS REQUIREMENTS
(1) Where this award, order or industrial agreement empowers a representative of an organisation of employees party to this

award, order or industrial agreement to inspect the time and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations (General) Regulations 1997 (as may be amended from time to
time) and the following�
(a) The employer may refuse the representative access to the records if:-

(i) the employer is of the opinion that access to the records by the representative of the organisation
would infringe the privacy of persons who are not members of the organisation; and

(ii) the employer undertakes to produce the records to an Industrial Inspector within 48 hours of being
notified of the requirement to inspect by the representative

(b) The power of inspection may only be exercised by a representative of an organisation of employees authorised
for the purpose in accordance with the rules of the organisation

(c) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours
to an employer.

APPENDIX - RESOLUTION OF DISPUTES REQUIREMENTS
(1) This Appendix is inserted into the award as a result of legislation which came into effect on 16 January 1996 (Industrial

Relations Legislation Amendment and Repeal Act 1995) and further varied by legislation which came into effect on
23 May 1997 (Labour Relations Legislation Amendment Act 1997).

(2) Any dispute or grievance procedure in this award shall also apply to any questions, disputes or difficulties which may
arise under it.

(3) With effect from 22 November 1997 the dispute or grievance procedures in this award is hereby varied to include the
requirement that persons involved in the question, dispute or difficulty will confer among themselves and make
reasonable attempts to resolve questions, disputes or difficulties before taking those matters to the Commission.

SCHEDULE 1 - NAMED PARTIES TO THE AWARD
Unions Party
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch
Company Party
Bulkwest Engineering Pty Limited

____________________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
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BRADKEN RESOURCES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
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Result Registration of Award
_________________________________________________________________________________________________________

Order
HAVING heard Ms F. Bennett on behalf of the Applicant and Mr P. Shelley for the Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby makes the following Award.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 981

SCHEDULE
1. TITLE

This Award shall be known as the BRADKEN Bassendean (WA) Way Forward Enterprise Award 2001.

2. ARRANGEMENT
Clause No. Title Page No.

1 Title 2
2 Arrangement 2
3 Partners to this Award 3
4 Application 3
5 Term 4
6 Purpose and Intent 4
7 Performance Enhancement 5
8 Contract of Employment 13
9 Hours of Work 16
10 Wages and Allowances 21
11 Personal Leave 29
12 Long Service Leave 32
13 Jury Service 32
14 Parental Leave 32
15 Income Protection Insurance 33
16 Personal Protective Equipment 33
17 Security 34
18 Introduction of Change 35
19 Redundancy / Retrenchment 35
20 Rights of Entry 39
21 Inspection if Records 39
22 Final Settlement 39
23 Definitions 40

Appendix 1 Issue Resolution Procedure Flowchart 43
Appendix 2 Fair Treatment System Flowchart 45
Appendix 3 Employee Work Performance Form and Procedure 47
Appendix 4 Representative Interviewing Employee 51
Appendix 5 Inspection of Records Requirements 53

3. PARTNERS TO THIS AWARD
The following are parties to the partnership entered into for the execution of the work performed under this Award for the
term of this Award�
• BRADKEN (A member of the Smorgon Steel Group Pty Ltd)
• Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers (Western Australia

Branch), its officers, employees and members (hereafter referred to as �the AMWU� or �the union�); and
• Employees of the Company engaged to work in the classifications set out in subclause 10(1) of this Award.
The parties set out above shall hereafter be referred to collectively as �the Partners� to this Award.

4. APPLICATION
(1) This Award shall apply to all employees of the Company, employed in the classifications in subclause 10(1),

who are engaged to work at the Company�s Bassendean facility or whose employment base is the Bassendean
facility, except for�
• any site which is covered by any other form of industrial agreement (State or Federal) to which the

Company is respondent, whether or not such site agreement was made before or after the making of this
Award.

(2) Except as specifically provided in subclause 4(1) and the provisions of the ANI Limited (Superannuation)
Award 1987, the terms of this Award shall cover exhaustively the subject matter concerned to the exclusion of
any other Awards, Agreements and Orders.

(3) The Partners agree that, where employees of the Company whose employment is covered by this Award, are
required to work away from the Bassendean facility on a short-term assignment, in accordance with the
requirements of subclause 8(1)(vi), inclusive of work outside of the State of Western Australia, then, except as
provided in this clause and subclause 10(2), this Award shall continue to apply.

5. TERM
(1) This Award shall operate on and from 26 November 2001 and shall remain in force for a period of nineteen

months. (30 June 2003)
(2) The Partners agree to commence negotiations for the replacement of this Award from 1 March 2003.

6. PURPOSE AND INTENT
The Partners to this Award regard the maintenance of positive relationships to be fundamental to the achievement of a
harmonious working environment. The Partners have declared that they will not do anything or take any actions designed
to harm each other and, in this respect, agree to resolve their issues through the Issue Resolution Procedure. Collectively,
the Partners are committed to the target of no disruption during the term of this Award. The Partners further undertake to
meet and discuss the means by which the impact of any National or State issue, likely to affect the Company�s activities,
can be minimised.
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The Partners to this Award have jointly developed and are committed to the following components which, collectively,
accurately express the purpose of this Award�
• To provide to the Company�s employees fair and equitable wages and conditions of employment and which maintain

the Company in a competitive position within both the industry and the labour market;
• To maximise productivity and efficiency thereby enhancing the Company�s competitive position in the industry;
• To optimise the relationship and understanding between the Company and its employees;
• To maximise the influence that the Company� s employees have over their work environment and the decision-

making affecting that environment;
• Enhance the future of the Company and the employees� employment security;
• The basis of the relationship between the Company and its employees is one of mutual respect, honesty and trust;

and
• Ensure that the Award content remains practical and pragmatic at all times.
If at any time, throughout the term of this Award, disagreements arise over the interpretation of this Award then, in
dealing with that disagreement under the Issues Resolution Procedure, the Partners shall refer to this clause as
appropriate.

7. PERFORMANCE ENHANCEMENT
The Partners to this Award have had detailed discussions regarding the financial performance of the Company and
recognise that their respective futures, prosperity and security are inextricably linked. As a result, agreement has been
reached on a range of matters which represent opportunities to enhance the Company�s performance in the areas of:
safety and health; Company and employee relationships; training; quality; productivity; efficiency; flexibility and cost
effectiveness.
(1) Code of Ethics

Bradken is committed to strengthening and growing its business through its people. We will strive to achieve a
work environment built on integrity, respect and trust.
At Bradken we will work towards�
• Maintaining the Bradken values based on excellence, value to customers (internal and external), respect,

integrity and success;
• Developing a safe work environment without compromising safety for productivity or profit;
• Being ethical, honest and truthful in our dealings and communications;
• Eliminating all forms of discrimination and harassment;
• Avoiding business dealings that conflict with the interests of our organisation;
• Operating free from any conflict(s) of interest;
• Working for the good of our organisation, client(s), customers and the community; and
• Respecting employee, customer and client confidentiality

(2) Employment Involvement Process
(i) Industrial Relations Committee

The Committee consists of�
• Manufacturing Manager and / or General Manager
• 2 shop stewards
• Weekly meeting

(ii) Consultative Committee
The Committee consists of�
• Manufacturing Manager
• Health and Safety Manager
• 5 shop floor employees
• Monthly meeting

(iii) Toolbox meetings � weekly
Start up meetings � daily
Safety committee � monthly

(3) Continuous Improvement
The Partners to this Award are committed to philosophy, and on-going process of continuous improvement.

(4) Safety And Health
The need to create and maintain a safe working environment is acknowledged and supported by the Partners to
this Award.
Accordingly, the Partners have implemented an agreed Health, Safety and Environment Management Plan
(HSEP) which will be monitored by the Company�s Safety Co-ordinator. The HSEP includes, but is not limited
to�
• Health and safety policy;
• Measurement of HSEP effectiveness;
• Responsibility statements;
• Induction procedure and content;
• Emergency response manual;
• Injury management and rehabilitation;
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• Accident / incident investigation and reporting;
• Health and safety skills requirements;
• Safety training plan (including Job Hazard Analyses (JHAs),

duty of care and first aid) and budget;
• Safety concerns and resolution procedure;
• Safety representatives;
• Safety committee;
• Company operating standards (including tagging out, personal protective equipment and hazardous

materials).
The HSEP is a live and fluid document which will be subject to continuous improvement. The HSEP includes
detailed consultative processes which ensures the buy-in and commitment of employees to future change and
improvement. Similarly, the HSEP includes a procedure for the resolution of safety concerns. The HSEP shall
provide the basis for the development of client required site specific plans.
It is a condition of employment that all employees must comply with the obligations and responsibilities
contained within the HSEP.

(5) Training
The Partners have agreed that employee training and personal development underpins the ongoing technical and
commercial relevance of the Company in the industries within which it competes. Equally the Company values
the importance to employees of receiving accredited training which is recognised by the relevant industry.
The responsibility for training, including the management of the training budgets, is vested in the General
Manager (Bradken Mining). General Manager (Bradken Mining) must develop a Training Plan which
addresses, but is not limited to, the following aspects�
• Company training policy / philosophy
• Budget(s)
• Skill audit(s) / Reclassification
• Needs analysis
• Identification of requirements
• Application and approval process
• Accreditation requirements
• Induction training
• Skills based technical training
• Statutory compliance training
• Quality related training
• Communication and leadership training;
• Special training projects; and
• Shop steward training (Shop steward paid leave 5 days paid leave per annum may be taken after approval

of the Company. Days required in excess of five days are at the discretion of the General Manager). This
shall be paid at normal time.

As a basic principle, training which is organised and funded by the Company will be paid working time (at
ordinary wage rates only). In addition, in accordance with Bradken Corporate policy, employees may be
reimbursed for the cost of books and associated fees upon successful completion of an approved course in their
own time which is of demonstrated benefit to the Company.

(6) Issue Resolution Procedure
The Partners to this Award are committed to harmonious employee relations based on mutual trust, open
communication and proactive consultation processes. Best endeavours will be used to resolve issues (which
includes problems, questions, disputes, difficulties or concerns) at all times and at the lowest possible level in
the Company.
Any issue requiring resolution shall be dealt with in the following manner�
(i) Where an employee(s) has an issue which has not been resolved in the normal course of business,

they shall raise it with their Leading Hand and both shall use their best endeavours to resolve it as
quickly as possible.

(ii) Should the issue not be resolved as above within a sensible, mutually agreed time frame, it shall be
referred to and discussed with the appropriate Supervisor.

(iii) Should the issue not be resolved as above within a sensible, mutually agreed time frame, it shall be
referred to and discussed with the Workshop Superintendent.

(iv) If not resolved, any of the Partners may raise the issue with the Manufacturing Manager for
resolution.

(v) If not resolved, any of the Partners may raise the issue with the General Manager.
(vi) If still unresolved, the matter may be referred to the union which will discuss the matter with the

Company.
(vii) Before the issue proceeds to the Western Australian Industrial Relations Commission, the Company

will ensure that its General Manager and the union will ensure that its State Secretary have been
involved in the process.

(viii) If still not resolved, the matter may be referred to the Western Australian Industrial Relations
Commission for conciliation and/or arbitration in accordance with due process.
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At levels (I) to (v) inclusive of the above, the employee(s) may choose to have an employee representative or
another employee in attendance.
While the above process is being pursued, work shall continue as normal (without bans or limitations).
The Partners to this Award may raise an issue to a higher level in the process at any time.
Levels (I) to (v) shall be completed within seven working days.
Refer to Appendix 1 for a flowchart of the Issue Resolution Procedure.

(7) Fair Treatment System
The Fair Treatment System is an interactive process to deal with any concern in respect of an employee�s
performance, conduct or behaviour. It shall operate as follows�
(i) In the first instance, the Leading Hand, Supervisor and the employee will discuss the concern in an

informal manner which will include discussion of the standard(s) being achieved and the actions to
achieve improvement.

(ii) If the concern continues, the employee shall receive formal counselling from the Workshop
Superintendent in accordance with Company procedures. This counselling will further identify the
standard(s) required, the standard(s) being achieved, the actions to achieve improvement and the
potential consequences.

(iii) If the concern continues the employee shall be further counselled by the Workshop Superintendent
and issued with a formal written warning in accordance with Company procedures. The written
warning will describe the last 6months of the concern, the standard(s) required, the standard(s) being
achieved, and the actions to achieve improvement and the potential consequences.

(iv) If the concern continues, the employee shall be further counselled and issued with a final written
warning, in a format as for (iii) above in accordance with Company procedures.

(v) If the concern continues, employment may be terminated in accordance with Company procedures.
At levels (I) to (v) inclusive of the above, the employee(s) may choose to have an employee representative or
another employee in attendance.
In certain circumstance involving neglect of duty or serious misconduct, immediate termination of employment
may be appropriate. However, subject to the circumstances involved, and the seriousness with which the
Company regards those circumstances, the Company reserves its rights to bypass any of the steps of the Fair
Treatment System and to enter it or the Company�s disciplinary procedures at the level which it believes to be
the most appropriate. It is also available to the Company, in dealing with any concern under the Fair Treatment
System to consider other forms of disciplinary measures in preference to termination if the circumstances
involved can support those other measures.
Any dispute in respect of this system shall be dealt with in accordance with the Issues Resolution Procedure.
Refer to Appendix 2 for a flowchart of the Fair Treatment System.

(8) Employee Work Performance
Consistent with achieving the objectives of improving safety, efficiency, productivity and quality of work, the
Company will implement a system of evaluating the work performance of each employee so that the
Company�s and employee�s goals are achieved and both will benefit by participating in a system which
provides regular and written recognition and feedback. The evaluation system, which incorporates the carrying
out of reviews at six-monthly intervals, will address issues related to work performance, which include�
• Safety and health performance;
• Safe working practices;
• Identification with Company goals;
• Positive work approach;
• Quality of work;
• Productivity;
• Co-operation with others;
• Teamwork;
• Attendance and timekeeping; and
• Compliance with issue resolution arrangements.
A record of each evaluation will be maintained by the Company in the employees� individual personnel files.
Refer to Appendix 3 for the Employee Work Performance Form and Procedure.

(9) Partners Responsibility
The responsibilities of all stakeholders are to strive to�
• Establish and maintain a safe and healthy work area, ensure safe and healthy work practices are used at all

times and take responsibility for personal safety and that of other employees.
• Deal with other employees with fairness, equity and respect.
• Work towards Company goals to the full extent of personal capability subject only to meeting any

applicable regulatory requirement.
• Demonstrate a genuine concern for the needs of the Company�s customers, suppliers and clients.
• Provide an efficient and effective service to the Company�s customers.
• Raise any personal issues of concern directly with the Leading Hand.
• Pursue formal resolution of all issues in accordance with the Issue Resolution Procedure.
• Engage in meaningful communication processes.
• Positively accept support offered in respect of opportunities to improve performance.
• Positively participate in the Fair Treatment System.
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• Establish and maintain a drive for excellence.
• Comply with Company policies and procedures.
• Seek and develop an understanding of the intent and provisions of this Award.
• Raise inappropriate leadership behaviour with more senior leaders.

8. CONTRACT OF EMPLOYMENT
(1) Except for casual employees, or otherwise specified in this clause, the terms of employment shall be by the

week. Employees shall perform work as the Company requires from time to time on the days and during the
hours usually worked by employees according to the following conditions�
(i) By arrangement, employees shall work the ordinary working hours according to the work roster as the

business needs may require from time to time.
(ii) Employees are expected to work reasonable overtime as required by the Company in addition to the

rostered ordinary working hours. Such overtime hours will be on the basis of offer and acceptance on
each occasion except where working hours are rostered so as to include periods of schedule overtime.

(iii) Employees must use such protective clothing and equipment provided by the Company for specific
circumstances as described by Company operating standards.

(iv) Employees must comply with safety requirements of the Company and those prescribed by
Government Authorities, in particular Acts of Parliament, regulations and Australian Standards.

(v) Employees must observe Company operating standards to provide an orderly and safe workplace,
machinery and equipment in a clean and safe condition.

(vi) The Company may require employees to work at sites anywhere within Western Australia or out of
the State, including offshore locations.

(vii) In the absence of the appropriate authority having been given, an employee must not divulge (orally,
written or electronically) any information relating to the affairs of the Company, including proprietary
knowledge and technical or intellectual property of the Company, its customers, suppliers, or clients,
to any other business or Company, representative of the press/media, or third party. This requirement
shall survive for up to five (5) years following an employee�s termination.

(2) (i) Except as otherwise specified in this clause, employees may be terminated or may resign from their
employment by providing the period of notice prescribed by Section 170CM of the Workplace
Relations Act 1996. However, if the prescribed period of notice is not given, then an amount
equivalent to the notice period will be paid to the employee or forfeited by the employee whichever is
applicable. The notice prescribed is�
Service: Notice
During Probationary Period 1 day
Up to one year 1 week
More than 1 year and up to 3 years 2 weeks
More than 3 years and up to 5 years 3 weeks
More than 5 years 4 weeks
Provided that an employee who is 45 years of age or over and who has a minimum of two years of
continuous service shall be given an additional one week�s notice by the Company.

(ii) The Company will initially engage all employees, except casual employees, for a probationary period
of three months. If previously on contract labour hire, the probationary period will be 2 months.
During the probationary period the Company may terminate an employee�s employment or an
employee may resign from their employment with 1 day notice without giving reasons for such
termination or resignation. At or before the expiry of the probationary period the Company shall
confirm that employees have satisfactorily completed their probationary period.

(iii) For casual employees, employment may be terminated at any time with one hour notice or by
payment or forfeiture of an amount equivalent to the notice.

(iv) Nothing in this Award diminishes the Company�s rights to dismiss any employee without notice for
neglect of duty or serious misconduct, and in such cases wages shall be paid up to the time of
dismissal only.

(3) Employees shall be notified in writing at the time of engagement, as to whether the engagement is full-time,
temporary, part-time or casual.

(4) Except for approved absences in accordance with this Award, employees not attending for duty shall not be
paid for the actual time of such absence. An employee who is absent from work for three consecutive days or
shifts without prior or subsequent approval of the Company shall be deemed to have abandoned their
employment and their contract of employment shall be deemed to have been terminated for neglect of duty
from the date of commencement of the absence from work.

(5) Employees shall have no right to be paid for any time that they are not ready, willing and available to follow all
lawful directions of the Company or to carry out duties that they are competent to perform provided that such
direction is consistent with the Company�s responsibility to provide a safe and healthy working environment.

(6) The Company may direct an employee and the employee shall carry out those duties and use the tools and
equipment as may be required provided that the employee is competent to use them and that the direction is
consistent with the Company�s responsibility to provide a safe and healthy working environment.

(7) The Company may deduct payment for any day or shift or part of any day or shift that an employee cannot be
usefully employed arising out of any cessation of operations, either wholly or partially, arising out of any cause
for which the Company is not reasonably responsible.

(8) a) Contract Labour Hire
i) The parties will consult prior to the hire of any contract labour.
ii) After 8 weeks of contract labour hire a discussion takes place about the permanency of the

position and the parties reach a mutually agreed timeframe.
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iii) For engineering projects or work of a project nature requiring additional labour resources a
period of employment will be discussed and mutually agreed and this will be presented in a
letter of offer to the employee.

iv) The Company undertakes to review all options available to use Bradken employees prior to
considering the use of contract labour. Optional overtime shall be made available to
Bradken employees prior to utilising contract labour unless production circumstances exist
which require immediate action.

b) Casual Employees
A casual employee shall be paid 20 per cent of the ordinary rate in addition to the ordinary rate for the
calling in which he/she is employed.

9. HOURS OF WORK

(1) Ordinary Hours of Work
(i) Ordinary working hours for employees shall average 38 hours per week over a defined work cycle

and except for shift employees are to be worked between 0600 hours and 1900 hours as required by
the Company.

(ii) Provided that they meet the Company�s operational requirements, the Leading Hand and/or
Supervisor will be required to determine rostering and work cycles.

(iii) Where there is the need to vary the pattern of working the ordinary working hours, the Company and
the employees shall consult on the variation. The Partners accept the need to jointly work through any
issues and difficulties which may arise through this process with the intention of ensuring that the
business needs are complied with. By mutual agreement the individual employee(s) will implement
the necessary variation to ordinary working hours.

(iv) The ordinary working hours shall be consecutive except for day work an unpaid meal break which
shall not exceed thirty (30) minutes in duration and for shift work a paid meal break which shall not
exceed twenty (20) minutes in duration. In addition, employees shall be entitled to one paid rest
period of ten (10) minutes during their working day. This work arrangement then provides a three
period working day. Employees shall apply maximum flexibility to the timing of the taking of these
breaks according to the needs of the work schedule. In the application of flexibility, employees are
encouraged to not work for more than six (6) hours without a break.

(2) Day Work
(i) For day/shift workers, the agreed pattern for working the 38 ordinary working hours per week is for

eight (8) hours on Monday to Thursday inclusive and six (6) hours on Fridays. The exception will be
the warehouse and distribution employees who will have flexibility as mutually agreed by both
parties.

(3) Shift Work
(i) In order that the Company can meet the requirements of its clients, employees will often be required

to work shifts. Where the business needs require the working of shifts, then employees must work
shifts as rostered. Shift work will be worked and paid for in accordance with this subclause.

(ii) Prior to the commencement of shift work, the Company shall seek the agreement of the employees
involved. (note: where a particular employee is able to demonstrate special and / or extenuating
circumstances then another suitably competent person may be substituted on the shift work provided
that the Company must not suffer any financial penalty from such substitution.) Failing agreement,
the Company will provide to the employees concerned 1 working week notice of commencement of
shift work and the starting and finishing times of the ordinary working hours of the shifts.

(iii) Various types and forms of shift work may be required to be worked in order to meet the operational
requirements of the Company. These arrangements may include the provision of coverage by working
extended and /or unusual hours. Shift work is deemed to be any arrangement of working hours where
any portion of the ordinary working hours to be worked by employees fall outside of the spread of
hours specified in subclause 9 (1) (I). Provided that where the shift work is required is to be carried
out with consecutive shifts of employees throughout the 24 hours of each day, then each of the shifts
involved in the 24 hour period shall be deemed to be shift work.

(iv) Where the ordinary working hours of a shift commences at or after 11.00pm on any day, the whole of
that shift shall be deemed to have been worked on the following day.

(v) Where less than five consecutive shifts are worked then employees shall be paid for the time worked
on shift at overtime rates in lieu of their ordinary form of payment. The consecutive nature of shifts
will not be deemed to be broken if work is not rostered to be carried out on a Saturday, Sunday or on
any gazetted Public Holiday.

(vi) In addition to the wages paid under subclause 10 (1), a shift employee shall receive a penalty at the
relevant level as detailed in subclause 10(4).

(4) Overtime
(i) All work performed outside of ordinary working hours on any day shall be deemed to be overtime

and paid in accordance with this subclause.
(ii) For day work and non-continuous shift work, all work performed outside of ordinary working hours

Monday to Friday inclusive, and prior to 12 midday on Saturday, shall be paid for at the rate of time
and one half for the first two hours and double time thereafter.
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(iii) For day work and non-continuous shift work, where work is performed in addition to ordinary
working hours on a Saturday after 12 midday or Sunday then that work shall be paid for at the rate of
double time.

(iv) For day work and non-continuous shift work, where work is performed in addition to ordinary
working hours on a gazetted Public Holiday then that work shall be paid at the rate of double time and
a half.

(v) Other than in those circumstances in subclauses 9 (4) (ii), 9 (4) (iii) and 9 (4) (iv), for any day work
and non-continuous shift work, overtime worked shall be paid as follows�
(a) Work performed on Monday to Friday inclusive, and prior to 12 midday on Saturdays shall

be paid for at the rate of time and one half for the first two hours and double time thereafter.
(b) Work performed on Saturday after 12.00 noon or on Sundays shall be paid for at the rate of

double time.
(c) Work performed on any day gazetted as a Public Holiday shall be paid for at the rate of

double time and a half.
(d) For working an overtime day or shift on a Saturday, Sunday or gazetted Public Holiday an

employee shall be paid a minimum of three hours at the appropriate overtime rate.
(vi) In computing overtime each day shall stand alone but when an employee works overtime which

continues beyond midnight on any day, the time worked after midnight shall be deemed to be part of
the previous day�s work for the purpose of this subclause.

(vii) Employees who work so much overtime such that they are at work for a consecutive 12 hour period
or more (eg: 7.00am to 7.00pm) shall have the unpaid meal break for that day included in their total
hours paid (at the ordinary wage rate) for that day.

(viii) The provisions of this subclause do not operate so as to require payment of more than double time, or
double time and a half for any work on a gazetted Public Holiday.

(5) Ten Hour Break
(i) When overtime work is necessary it shall, wherever reasonably practicable, be arranged so that an

employee has at least 10 consecutive hours off duty between the work of successive days or shifts.
(ii) An employee (other than a casual employee) who works so much overtime between the completion of

the ordinary working hours worked on one day and the commencement of the ordinary working hours
on the next day that they have not had at least 10 consecutive hours off duty between those times
shall, subject to this subclause, be released after completion of such overtime and not be required to
recommence work until they have had 10 consecutive hours off duty without loss of pay for ordinary
working hours rostered during such absence.

(iii) If, on the specific instructions of the Company, an employee resumes or continues work without
having had 10 consecutive hours off duty, that employee shall be paid at double time until they have
been released from duty for such period and shall then be entitled to be absent until they have had
10 consecutive hours off duty without loss of pay for ordinary working hours rostered during such
absence.

(iv) Where an employee (other than a casual employee) is called into work on a Sunday or gazetted Public
Holiday preceding a rostered working day, the employee shall, wherever reasonably practicable, be
given 10 consecutive hours off duty before the usual starting time on the next day. If this is not
practicable, then the provisions of subclauses 9 (5) (ii) and 9 (5) (iii) shall apply.

(6) Recalls
(i) When an employee is recalled to work after leaving the workplace

(a) for each recall the employee shall be paid for at least three hours at overtime rates provided
that the employee shall not be entitled to payment more than once for any period of time.

(b) time reasonably spent in getting to and from the workplace shall be counted as time
worked.

(ii) The Company may require the recalled employee to carry out additional duties beyond the initial
reason for the recall.

(iii) If a recall, or subsequent recalls, does not exceed four hours in total duration then the rest period
prescribed in subclause 9 (5) shall not apply.

(iv) If a recall finishes two hours or less before the commencement of the employee�s rostered ordinary
working hours, the employee will continue to work their ordinary working hours. (This means that the
ordinary working hours will commence at the completion of the recall).

(7) Crib Breaks
(i) When an employee is required to work overtime after the usual rostered ceasing time for the day or

shift for two hours or more, they shall be allowed to take a rest period of 10 minutes in duration.
Thereafter, after each four hours of continuous work, they shall be allowed to take a rest period of
10 minutes in duration

(ii) The Company and employees may agree to any variation of the provisions of this subclause to meet
the circumstances of the work in hand provided that the Company will not be required to make
payment in excess of the time prescribed for crib breaks in this subclause.

(8) Extraordinary Hours of Work
Refer BK-WA � ADMIN009 revision 1 Section 6.2.
An employee shall not be compelled to work more than twelve (12) hours in any one shift.
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10. WAGES AND ALLOWANCES
(1) Ordinary Wage Rates

Employees covered by this Award shall be classified at a level as specified by this clause and paid the ordinary
wage rate, expressed as a weekly amount, applicable to their classification according to the schedule below,
cross-referenced to subclause 10 (14) for the detail of wage increases and applicable dates:-

Employee
Classifications

Relativity
to C10 Ordinary Weekly Wage Rate

3.165% 3.565%
Present 26/11/01 25/11/02

C7 115% 21.2962 21.9702 22.7534
C8 110% 20.3702 21.0150 21.7641
C9 105% 19.4443 20.0597 20.7749

C10 100% 18.5184 19.1045 19.7856
C11 92.40% 17.1110 17.6526 18.2819
C12 87.40% 16.1851 16.6973 17.2926
C13 82% 15.1851 15.6657 16.2242
Note: For continuity and industry consistency, the classification structure used is consistent with that contained
in the Metal Trades (General) Award 1966 � Part 1 with some local modifications.
The rates of pay in this Award include the minimum weekly wage for adult employees payable under the
August 2001 State Wage Case Decision. Any increase arising from the insertion of the adult minimum wage
will be offset against any equivalent amount in rates of pay received by employees whose wages and conditions
of employment are regulated by this Award which are above the wage rates prescribed in the Award. Such
above award payments include wages payable pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to
the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

(2) Site Allowance
Employees who are required to work at a site, in accordance with subclause 8 (1) (vi), shall be paid a site
allowance of $1.55 flat for each hour worked in consideration and in lieu of all disabilities associated with
working at the site including dirt, heat, noise, height, confined space or other circumstances which might have
otherwise attracted award special rates and provisions. (On sites where an existing site allowance agreement
applies, and the rate exceeds this site allowance, the higher site allowance rate will be paid.)

(3) Site Overnight Allowance
(i) From time to time employees may be required to work at sites anywhere within Western Australia or

out of the State, including offshore locations. Where it is not possible for employees to return home at
night from the site, then the Company will provide board and lodging.
When an employee on site work is required to stay overnight at site for one or more nights, then an
allowance of $33.00 per night will be paid for each night that the employee is at site. The allowance
will apply to each night that the employee is required to be away from home even though the
employee may not actually work every day. (On sites where an existing site allowance agreement
applies, and the rate exceeds this site allowance, the higher site allowance rate will be paid.)

(ii) The allowance shall be paid through the Company payroll and is subject to normal PAYG tax
treatment.

(iii) On sites where this allowance is intended to cover all out-of-pocket expenses, costs incurred through
being away from home and eligibility for district allowance.

(iv) The quantum of this site overnight allowance shall be adjusted annually, on the anniversary of the
Award, by the application of the annual movement in the most recent Consumer Price Index (Series
6401.0), All Groups for Perth.

(4) Shift Allowance
All employees working on shift work shall be entitled to receive a penalty in the form of a flat (not all-purpose)
shift allowance, for each working hour worked on shift, as follows�
(i) Day Shift $0.30 per hour
(ii) Afternoon Shift $3.55 per hour
(iii) Night Shift $4.05 per hour
Employees shall be entitled to only one of these allowances which are not cumulative.
When an employee is transferred from day work to shift work and vice versa, they shall be notified of such
transfer. In any event, shift allowances must only be paid in respect of actual ordinary working hours worked on
shift, except for the circumstances described in subclause 9 (3) (v), where overtime rates are paid in lieu of the
otherwise applicable ordinary wage rate and shift allowance.

(5) Leading Hand Allowance
Level 1 Leading Hands in charge of not less than three and not more than ten employees, who are

additionally involved in the supervision/training of other employees. Such an employee
shall receive not less than $49 per week in addition to his classification.

Level 2 Leading Hands in charge of more than 10 and not more than 20 employees, who are
additionally responsible for the supervision and/or training of trainers/tradesmen. Such an
employee shall not receive less than $105 per week in addition to his classification.
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Level 3 Leading Hands in charge of more than 20 employees, who are additionally responsible for
the work of other employees and/or provision of structured on-the-job training of
trainers/tradesmen/leading hands level 1. Such an employee shall not receive less than
$160 ($165 for the second year of this EBA) per week in addition to C10 classification.
This allowance shall be paid whilst the leading hand is on all approved personal leave.

(6) First Aid Allowance
An employee who holds a first aid certificate to the standard of �Workplace First Aid�, who is ready, willing
and available to administer first aid, who wears and identifying first aid logo on their Company supplied
clothing and who has been appointed by the Company to provide first aid treatment to other employees, shall be
paid a flat first aid allowance of $8.90 per week.

(7) Tool Allowance
A tool allowance of $14.00 (all purpose) per week shall be paid to all tradepersons. This tool allowance is paid
on the basis that the tradeperson provides a full and complete set of tools, relative to their particular trade
inclusive of their obligation to maintain, sharpen, repair and replace those tools as required.

(8) Meal Allowance
Where an employee works overtime and qualifies for a crib break, in accordance with subclause 9 (7), then, if
the employee was not notified the previous day or shift of the need to work the overtime, a meal allowance of
$7.55 shall be paid for each crib break.

(9) Annual Payment
In lieu of annual leave loading, a flat weekly accrual as per table�

C7 $12.00
C8 $11.50
C9 $11.00

C10 $10.50
C11 $10.00
C12 $10.00

per 38 ordinary working hours (including Personal Leave) shall apply to all weekly hired employees, accrued
weekly and paid out annually in the fortnight�s pay which is immediately prior to 26/11/01 and each year after.
This weekly accrual and annual payment is consistent with the operation of the Personal Leave system as
detailed in clause 11. The only circumstances in which payment will be made other than as specified above shall
be at the time of an employee�s termination.

(10) Car Allowance
In the event that an employee is specifically requested by the Company to use their own personal motor vehicle
on Company business, then the employee shall be paid a car allowance of $0.65 cents per kilometre.

(11) Disability Allowances
The disability allowances set out in this subclause, when paid to employees, are in full compensation for any
disabilities incurred by the employees in carrying out the work which attracts the disability allowance.
Employees shall be entitled to only one of these allowances which are not cumulative. Further, these
allowances shall only be paid for such working hours that the employee, in carrying out the specified work,
incurs the disability. The following allowances are all flat rates.
(i) Height Money�

An employee shall be paid an allowance of 23 cents per hour which the employee works at a height of
15.5 metres or more above the nearest horizontal plane provided that this provision does not apply to
riggers working on ships and buildings.

(ii) Dirt Money�
An employee shall be paid an allowance of 35 cents per hour when engaged on work of an unusually
dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by
the nature of the work done.

(iii) Confined Space�
An employee shall be paid an allowance of 45 cents per hour when, because of the dimensions of the
compartment or space in which the employee is working, the employee is required to work in a
stooped or otherwise cramped position, or without proper ventilation.

(iv) Hot Work�
An employee shall be paid an allowance of 35 cents per hour when the employee works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 Celsius.
Where the temperature is raised artificial means beyond 54.4 Celsius then the Partners shall confer to
agree an appropriate level of disability allowance.

(v) Percussion Tools�
An employee shall be paid an allowance of 25 cents per hour when working a pneumatic rivetter tools
of the percussion type.

(vi) Grit Blasting�
An employee shall be paid an allowance of 45 cents per hour when performing grit blasting work.

(12) Apprentices
The Company is committed to the training of apprentices, which may either be sourced form a group training
scheme or be Company employed.
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Where the Company directly employs an apprentice then, except for clause 19, the apprentice shall be entitled
to the same benefits as a full-time employee under this Award other than for remuneration which must be a
specific percentage of the wage rate for the relevant classification. The specific percentages to apply are�

First Year Apprentice 42%
Second Year Apprentice 55%
Third Year Apprentice 75%
Fourth Year Apprentice 88%

Where the Company employs an �adult� (that is a person of 21 years of age or older) apprentice then that
employee shall be paid at a C11 for the full duration of his apprenticeship.

(13) Payment of Wages
The Partners have identified that some additional administrative activities will be required as a result of the
processes detailed in this Award. In an effort to limit the growth of administration, the pay cycle for WRP
employees will be changed from weekly to fortnightly (thereby saving administration and processing time and
costs). Wages will be paid as follows�
(i) Wages shall be paid fortnightly by electronic funds transfer into a bank (or other recognised financial

institution) account of the employee�s choice.
(ii) The pay fortnight covers a two (2) week period, Monday to Sunday inclusive, with funds ordinarily

being available in the employees� account on the Wednesday following the close of the pay fortnight.
(iii) For timekeeping purposes the following shall be applied�

It will be at the Supervisors discretion whether the deduction to the next ¼ hour will be waived or
applied for those employees clocking on late.

(iv) To facilitate the efficient processing of the payroll each employee is responsible for completing their
timecard and getting it to the Leading Hand so that the Leading Hand can lodge all timecards at the
pay office by 10am on the day after the pay fortnight closes.

(v) The Partners have agreed on a transition arrangement to assist WRP employees in the change from
weekly to fortnightly pays. The change in pay periods will occur with the last weekly pay being paid
on 28/11/01 and the first fortnightly pay being paid on 12/12/01. To assist employees, they may
choose one of the following options for implementation on 26 November 2001�
(a) The Company will advance to WRP employees the amount of $500.00 which the employee must

agree to repay at the rate of $50.00 per fortnight; or
(b) The WRP employee has previously arranged for the once-off payment detailed in subclause

11(6)(ii) to be paid at this time; or
(c) The WRP employee has decided that no assistance is required.
If an employee wishes to take up the $500 advance, he must notify his supervisor by Friday 23rd at
12.00pm. The advance will then be included in the final weekly pay of the 28/11/01.

(vi) The Company will make all effort to resolve any pay anomalies within a 24-hour period of the notice
of the anomaly. If the issue is not resolved a cash cheque or cash will be made available to meet the
immediate needs of the employee. The maximum value will not exceed one weeks normal pay. The
adjustment for reimbursement will be made in the next weeks pay.

(14) Wage Increases
The Partners have agreed on the following increases to apply to: the ordinary wage rates in subclause 10(1) as
depicted in the schedule in that subclause; and the shift allowances in subclause 10(4).
(i) On and from 26/11/01 an increase of 3.165%, subject to�

(a) The successful transition from a weekly to a fortnightly payroll as detailed in subclause
10(13).

In all cases in subclause 10(1), the percentage increase shall be applied to the C10 classification and
subsequently the ordinary weekly wage rate for each of the other Employee Classifications shall be
increased according to the relativity of each to the C10 Employee Classification.

(ii) On and from the 25/11/02 an increase of 3.565% shall apply as above with no further increase
payable until 24/11/03.

11. PERSONAL LEAVE
Personal Leave is a system of paid time off which embraces and supplants annual leave, sick leave, Public Holidays,
bereavement leave and family leave. It does not affect long service leave, parental leave or approved leave for jury
service. Loadings are not paid on Personal Leave. In place of any loadings, the Company pays an Annual Payment as
detailed in subclause 10(9).

(1) Concept
This system is based upon the accrual and reduction of Personal Leave based on ordinary working hours and
payment for Personal Leave is made at the ordinary wage rate applicable to the Personal Leave hours of
approved absence.
The system involves calculating an annual entitlement to paid absence based on industry standards, ie�

Annual Leave: 152 hours per annum
Sick Leave: 76 hours per annum
Public Holidays: 76 hours per annum

The Personal Leave entitlement is accrued for the ordinary working hours (i.e. 38 hours per week) that the
employee was at work, including for those that the employee was absent on Personal Leave. This entitlement is
accrued per fortnightly pay period which forms the employee Personal Leave account.
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Each time the employee takes leave, the Personal Leave account is reduced by the number of ordinary working
hours taken as leave and the employee is paid at the ordinary wage rate applicable to the Personal Leave hours
of approved absence.

(2) Accrual of Personal Leave
Personal Leave shall accrue at the rate of 11.7 hours per fortnight (equates to 304 hours per 52 weeks).
This accrual is in consideration of annual leave, sick leave and Public Holidays.

(3) Utilisation of Personal Leave
Generally, Personal Leave shall be taken only as agreed between the Company and each employee. On each
occasion that Personal Leave is utilised, an employee must make a written application for Personal Leave,
except for gazetted Public Holidays in which case the time off will be taken and deducted unless the employee
is otherwise rostered to work. Approval shall not be unreasonably withheld.
Accrued Personal Leave shall be utilised for any period of paid absence. On each occasion of taking leave
where Personal Leave is to be used, the employee�s Personal Leave account shall be reduced by the period of
absence in ordinary working hours and no deduction is made from the employee�s ordinary wages.
Should an employee be unable to attend at the workplace during the ordinary working hours by reason of
personal ill health or injury, family crisis or some other emergency, they shall advise the Company as soon as is
reasonably practicable (but not more than two hours after the absence commenced) of the reason for the
absence and the estimated duration of the absence. The employee may be required to produce satisfactory
evidence to support their absence. Failure to adhere to these requirements may result in the absence being
unapproved and subject the employee to the Fair Treatment System.

(4) Unpaid Leave
In exceptional or extenuating circumstances, the Company may approve an employee�s application for unpaid
leave. However, where this occurs, or if for any other reason an employee is absent without pay (which includes
any period whilst an employee is in receipt of a benefit from the income protection insurance), Personal Leave
shall not accrue to the employee�s Personal Leave account for that period of the unpaid absence calculated on a
prorata basis.

(5) Administration of Personal Leave
Employees will be permitted to accrue up to 304 hours of Personal Leave at which time an employee will be
advised that the Company expects the employee to lodge an application for a period of Personal Leave to
reduce the balance. When this occurs, the employee must�
(i) Reach agreement with the Company on any further accrual growth; or
(ii) Make an application to take a period of Personal Leave which will reduce the employee�s accrual to a

manageable level.
(6) Transition Arrangements

At the commencement of this Award, WRP employees�;
(i) annual leave entitlements and prorated accruals shall be converted into Personal Leave on the basis of

one (1) Personal Leave hour for each annual leave hour.
(ii) shall be paid a once-off payment of 171/2% of the annual leave hours in (i) above at the ordinary wage

rate applicable the day prior to the commencement of this Award.
(iii) sick leave accruals shall be noted and frozen, available to be utilised as per the Metal Trades

(General) Award, for such period as both the Personal Leave and Income Protection Insurance are in
operation.

(iv) The leave loading will be included in the final weekly pay of the 28/11/01.
NOTE: Bradken employees will continue as normal with the exception of (iii) above.

(7) Annual Close Down
Should it be necessary to close down part or all of the Company�s operations (eg: at Christmas/New Year or
Easter) then the Company shall discuss the business needs with employees through the consultative processes
detailed in this Award. Failing agreement, the Company will provide to the employees concerned four (4)
weeks notice of the close down details including duration. Employees will take Personal Leave for the duration
of the close down or in the event of insufficient Personal Leave being available, then unpaid leave will be
approved.

(8) Unused Personal Leave
When employment is terminated, the unused accrued Personal Leave shall be paid to the employee as a
termination payment at the ordinary wage rate applicable at the time of termination.
Where employment is terminated and the employee�s Personal Leave account balance is negative, the Company
may recover the equivalent amount from the employee�s final wages.

12. LONG SERVICE LEAVE
The provisions of the Long Service Leave Act 1958, as amended, are hereby incorporated in and shall be deemed to be
part of this Award, except that the leave provision shall be thirteen (13) weeks after ten (10) years service with prorated
payments applicable after seven (7) years.

13. JURY SERVICE
An employee required to attend for jury service during ordinary working hours shall be reimbursed by the Company an
amount equal to the difference between the amount paid in respect of their attendance for such jury service and the
amount paid in respect of ordinary working hours the employee would have worked had the employee not been on jury
service.

14. PARENTAL LEAVE
The Company shall provide Parental Leave, whether adoption, maternity or paternity, in accordance with the provisions
of Schedule 14 of the Workplace Relations Act 1996.
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Without increasing the Company�s liability under the above referenced Schedule 14, Parental Leave is described as an
entitlement, for an employee who gives birth to a child and that employee�s spouse (or an employee whose spouse gives
birth to a child), to unpaid Parental Leave totaling 52 weeks, to care for the newborn child. The leave in question can be
granted to the mother or the father during the 52 weeks but not to both at the same time (except for one week at the time
of birth). To qualify an employee must have 12 months continuous service. The Company is obligated to have a position
for the employee to return to at the completion of leave.

15. INCOME PROTECTION INSURANCE
The Company shall source, obtain and maintain an income protection insurance cover for all weekly hired employees.
The income protection insurance cover shall include�
• Twenty-four (24) hours per day, every day coverage of employees for the term of this Award;
• Seven (7) calendar days waiting period before benefits can be claimed;
• Benefits applicable to sickness and injury (not workers compensation);
• Insurance of the employees� week�s pay for up to 156 weeks; and
• Other benefits as specified by the policy.
At all times the Company�s liability is limited to the terms, conditions and exclusions of the policy. Employees will be
provided with a summary of the policy content and, at any time, may request a complete copy of the policy document.

16. PERSONAL PROTECTIVE EQUIPMENT
(1) The Company shall provide to employees such protective equipment and safety consumables, as is necessary

for the work to be undertaken, to ensure that employees can complete their work safely. All protective
equipment and safety consumables remain the property of Bradken.

(2) All weekly hired employees shall be provided each six months with the following issues of Bradken work
clothing�
• Two (2) pairs of overalls; or
• Two (2) shirts and two (2) pairs of trousers
If required, replacement on a fair wear and tear basis can occur provided that the unserviceable items are
returned to the storeperson.

(3) Each weekly hired employee will be issued annually with one (1) winter jacket or jumper which will be
subsequently be replaced on a fair wear and tear basis provided that the old jacket is returned to the storeperson.
NB. The above can be substituted for a �bluey� jacket, however, the period of renewal then becomes two

years.
(4) All weekly hired employees shall be provided with a pair of safety footwear (up to a value of $75.00).

Replacement shall be on a fair wear and tear basis provided that the old boots are returned to the storeperson.
(5) In the event that prescription safety spectacles are required, the Company will cover the cost of prescription

lenses which will be installed in Company supplied safety frames which meet the appropriate Australian
Standard. This standard specifies safety frames with permanently attached side shields. Complying prescription
safety spectacles will be provided by Company nominated optometrists. Alternatively, an employee will be
reimbursed up to one hundred dollars ($145.00) in accordance with Company procedures.

(6) Employees issued with safety consumables, protective equipment, clothing and safety footwear must wear and
use the supplied items whilst performing their work in accordance with the Company�s operating procedures.

(7) Should an employee�s employment terminate before the completion of their probationary period, then the
employee must reimburse the Company, for the cost of the items of clothing, footwear and prescription safety
spectacles issued to them, which may be deducted from final wages.

17. SECURITY
The Manufacturing Manager will determine and publish a system of entry to and exit from the Bassendean facility.
Clients of the Company, at their respective premises, require compliance by contractors and their employees with their
security arrangements.
It is a condition of employment that all employees must comply with the security arrangements applicable at the
Bassendean facility and, as applicable, client premises.

18. INTRODUCTION OF CHANGE
In the event that the Company reaches a decision to introduce major changes at Bassendean, then the Company shall
notify the Partners to this Award and consult with the employees who may be affected by the proposed changes. Utilising
the consultative processes detailed in this Award the Company shall discuss with the affected employees the introduction
of the changes and the effects the changes are likely to have on the employees and will investigate with the employees
measures to avert or mitigate any adverse affects. To assist this process, the Company shall share with the employees all
relevant information (excluding confidential information which may be detrimental to the Company�s interests if
disclosed) about the proposed changes.
This process can be used for any changes, but it shall be mandatory where the proposed changes are likely to have a
significant effect on employees. In this context, significant means: termination of employment; large variations to the
size, composition or operation of the Company�s workforce or in the skills required; the elimination or diminution of job
opportunities, promotion opportunities or job tenure; alteration to the hours of work; restructuring of jobs and the need for
retraining or transfer of employees to other work or locations.

19. REDUNDANCY / RETRENCHMENT
The Partners to this Award share the view that redundancies are unlikely to be required during the term of this Award but,
if the need for redundancy arises, then these arrangements provide a means of implementing a redundancy/retrenchment
programme in an orderly fashion.
(1) Notification

When it becomes evident that there is a downturn in work and a need for redundancy the Company will notify
employees and the union, directly and through the consultative processes detailed in this Award, and consult on
methods of minimising the effect of any possible redundancies that may occur.
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(2) Procedure and Selection
Following discussions, if redundancies are unavoidable, the Company will set a timetable to develop a final list
of employees to be made redundant.
Employees can be asked to indicate their interest in volunteering to accept a redundancy package and this may
be taken into consideration by the Company, subject to operational and business needs, in selecting employees
for retrenchment.
The selection of employees to be made redundant will be based on the following criteria, which is not
exhaustive�
• Performance evaluation results;
• Skills required to be retained by the Company;
• Skill level of the employee;
• Application of skills to the task presently done by the employee;
• Receptiveness of the employee to training or retraining;
• Disciplinary record.
In finally selecting the employees to be retrenched, consideration shall be given to years of service provided
that no discrimination will be made that conflicts with the provisions of the Discrimination Act.
A Company representative(s) and an employee representative(s) will review the selection criteria of all
employees who are likely to be considered for redundancy. They will ensure the accuracy of the list prior to any
final decision being made by the Company.

(3) Transfers
The Company will use every endeavour to transfer employees to other positions where their skills can be
effectively utilised.
Where an employee is moved to a position of different classification and / or trade not previously occupied by
that employee, a trial period of one month will provide an opportunity for the Company and the employee to
assess their long term suitability for the new position.
Where there is doubt about an employee�s suitability for a position, a review will be conducted regularly.
In every event, where an employee and/or their representative(s) believes that the process is being used in a way
other than in accordance with the intent of this Award, then they may take the matter up with the Company.
If the determination is that the employee is to leave the Company during the trial period or at the completion of
the trial period then the redundancy package will be available to the employee at their original wage rate.
If moved to a new position, the employee will be paid at the wage rate applicable to that new position
immediately where the wage is more than their existing wage rate. Where the new wage rate is less, the
employee�s wage rate will be frozen so that they will not receive wage increases until such time as the
applicable wage rate catches up to the frozen wage rate.

(4) Schedule of Redundancy Payments

Years of Service Redundancy Payment
(Weeks) Long Service Leave

Under 1 0 Nil
1-2 3 Nil
2-3 6 Nil
3-4 9 Nil
4-5 12 Nil
5-6 15 Pro-rata
6-7 18 Pro-rata
7-8 21 Pro-rata
8-9 24 Pro-rata

9-10 27 Pro-rata
10-11 30 Pro-rata
11-12 32 Pro-rata
12-13 34 Pro-rata
13-14 36 Pro-rata
14-15 38 Pro-rata
15-16 40 Pro-rata
16-17 42 Pro-rata
17-18 44 Pro-rata
18-19 46 Pro-rata
19-20 48 Pro-rata
20-21 50 Pro-rata

Thereafter 52 Pro-rata

Employees who are 45 years and over in age will get one extra week�s payment in addition to the above
schedule.
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(5) Payments
(i) All payments referred to are based on a week�s pay.
(ii) An itemised statement of entitlements will be given to each employee when they receive formal

notification of redundancy from the Company.
(6) Payment of Accrued Leaves

(i) On termination, the Personal Leave balance will be paid to retrenched employees as detailed in
subclause 11(8).

(ii) On termination, pro-rata long service leave entitlements, as detailed in clause 12, will be paid to
retrenched employees with 5 years service or more.

(iii) On retrenchment, all retrenched employees will be paid 100% of their accrued sick leave.

(7) Certificate of Service
The Company will provide a certificate of service where requested.

(8) Death of an Employee
If an employee has been given notice of retrenchment and dies before the date that they were to actually leave
the employment of the Company, all benefits, which would have been payable under this Award to that
employee, shall be paid directly to their estate unless the employee has otherwise directed the Company in
writing prior to their death.

(9) Employees at Retirement Age
An employee is not entitled to severance pay beyond the amount of wages they would have received had they
remained in employment until the age of retirement. The age of retirement is determined as the point at which
the Company and the employee contribution to the superannuation fund ceases or where the employee has
nominated a date of retirement.

(10) Counseling/Assistance Programme
The Company has an employee assistance programme (i.e.: outplacement service; registered financial
counselors; placement of superannuation; etc) in place. In the event of redundancy the Company will let it be
known, to those employees who are to be made redundant, details of the employee assistance programme. The
Company agrees to make enquiries with other engineering firms regarding possible work for retrenched
employees.

RIGHTS OF ENTRY
Subject to the provisions of the Industrial Relations Act 1979 and Appendix 8 of this Award, a duly accredited
representative of the union shall have the right to enter the Company�s premises for the purposes of interviewing
employees of the Company and to generally carry out legitimate union business.

20. INSPECTION OF RECORDS
The Company must keep a time and wages record for each employee which shows: the name of the employee; the nature
of the employee�s work; the hours worked each day; and the wages and allowances paid each fortnight. (Ref to Appendix
5)

21. FINAL SETTLEMENT
The Partners to this Award commit to the following�
• During the operation of this Award there will be no extra claims made or considered which impact the scope of this

Award;
• The Company has declared its preference to direct hire weekly hired employees to meet the business needs.

However, the Partners acknowledge that business needs will often cause the Company to hire casual employees
and/or labour hire subcontract personnel to meet short term labour requirements and skills shortages which are
impacting the Company�s ability to meet its customers� requirements.

• As a result of a request by the union and employees, the Company provides its commitment that, during the term of
this Award, it will not seek to engage employees covered by this Award on individual workplace agreements.

• The terms of this Award will not be used to progress or obtain similar arrangements or benefits in any other
enterprise.

• Forward workload should be discussed Monday mornings with the Leading Hands to ensure the workers are
informed of the required hours for each week.

Note: Forward workload needs to be discussed daily to ensure all production requirements are achieved.

22. DEFINITIONS
(1) Employment Classifications

(i) �Casual employee� shall mean an employee engaged by the hour and who may leave the Company�s
service or be discharged at any time with one hour notice. Casual employees shall be paid in
accordance with clause 10 � Wages and Allowances.

(ii) �Full-time employee� shall mean a weekly hired employee engaged for an average of 38 hours per
week over a defined work cycle.

(iii) �Part-time employee� shall mean a weekly hired employee engaged for less than an average of
38 ordinary working hours per week over a defined work cycle. A part-time employee shall receive
on a pro-rated basis the terms and conditions of full-time employees as set out in this Award.

(iv) �Temporary employee� shall mean a weekly hired employee engaged for a limited and specific
period of employment. Temporary employees shall be subject to the same conditions and receive the
same benefits as a full-time or part-time employee during the term of their employment.
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(2) �Redundancy�
(i) is a situation where there are more employees available than are needed to undertake the amount of

work which needs to be done;
(ii) may be caused by (but not limited to) the following:-

(a) technological change eliminating the need for some jobs to be done by anyone;
(b) changes in market demands creating a situation where less employees are required.

(3) �Retrenchment� is the action taken to reduce the number of employees to the level required by the Company.
(4) �Week�s Pay� means the wage rate for 38 ordinary working hours, for the relevant classification, as detailed in

clause 10.
(5) Work Categories

(i) �Day Work� means a pattern of ordinary working hours over a defined work cycle, which usually
involves five days worked (e.g.: Monday to Friday inclusive), where all of the ordinary working
hours fall within the span of hours in subclause 9(1)(i).

(ii) �Dayshift� means any shift starting at or after 6.00am and finishing at or before 7.00pm.
(iii) �Afternoon Shift� means any shift starting at or after 12 midday and finishing at or before

12 midnight.
(iv) �Nightshift� means any shift starting at or after 5.00pm and finishing at or before 7.00am on the

following day.
(v) �Non-continuous shift work� means any shift work which does not fit within the definition of

continuous shift work.
(6) Flat Rate � means payed as not all purpose.

APPENDIX 1

ISSUE RESOLUTION

PROCEDURE FLOWCHART

ISSUE RESOLUTION
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APPENDIX 2

FAIR TREATMENT

SYSTEM FLOWCHART
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APPENDIX 3
EMPLOYEE WORK PERFORMANCE

FORM AND PROCEDURE
EMPLOYEE WORK PERFORMANCE EVALUATION FORM

IMPORTANT � BEFORE COMPLETING THIS FORM, YOU MUST READ THE GUIDELINES ON THE BACK
NAME:
CLASSIFICATION:
COMMENCEMENT DATE:
EVALUATION DATE:

TICK BOXES BELOW AS APPROPRIATE

Performance
factors

Does Not Meet
Job

Requirements

Generally Meets
Job

Requirements
Meets Job

Requirements
Exceeds Job

Requirements
Far Exceeds Job

Requirements

Safety & Health
Performance
Safe Working
Practices
Identification
with Company
Goals
Positive Work
Approach
Productivity
Quality of Work
Co-operation
with Others
House Keeping
Teamwork
Attendance &
Time Keeping

Employee Complies Does Not Comply with Issue Resolution Procedures
Employee Complies Does Not Comply with Safety Concerns Resolution Procedures

Comments/training requirements:

Employee DATE
Team Leader DATE
Coordinator DATE
Area Coordinator DATE

GUIDELINES
This Evaluation Process is a requirement under the Way Forward Award and is intended to provide employees, in a constructive
way, with an evaluation of their job performance in a number of key areas.
Employees should understand the purpose of this evaluation before commencement.
The following are the steps to be followed:-
1. Supervisor / Leading Hand and employee complete forms separately, before they meet.
2. Supervisor / Leading Hand confirms employee�s understanding of the process.
3. Supervisor, Leading Hand and employee meet, ideally in an office, without any interruptions or other people present. They

then compare forms and discuss each performance factor evaluation with a view to reaching agreement. Any differences in
evaluations are recorded.

4. Should there be no agreement on a particular point (or points) of evaluation, both the Supervisor / Leading Hand evaluation
and the employee�s evaluation are to be recorded.

5. A final evaluation form recording both agreed and not agreed evaluations is completed and signed by the Supervisor, Leading
Hand and the employee.

6. The Supervisor and/or Leading Hand and/or employee may record comments on the form.
7. Should an employee have concerns over their evaluation they may take their concerns to the Workshop Supervisor or their

employee representative.
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NOTES
Evaluations should be on balance. Focus should be on positive performance. However, specific instances of negative as well as
positive performance should be discussed.
Employees are encouraged to state their views and these should be discussed.
The employer will keep the outcome of the evaluations confidential. The employee, their Leading Hand, their Supervisor and any
other Company representatives who have access to the completed evaluation forms must keep their knowledge of evaluation
outcomes confidential.
Any issues arising from the evaluation process or results must be dealt with in accordance with the issue resolution procedure.

APPENDIX 4
REPRESENTATIVE INTERVIEWING EMPLOYEES

Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial Relations
Act a representative of the union shall not exercise the rights under clause 20 of this Award with respect to entering any part of the
premises of the Company unless Bradken is the employer, or former employer of a member of the union.
(1) For the purpose of interviewing employees on legitimate union business, a duly accredited union representative shall have

the right to enter the Company�s premises during the midday meal break on the following conditions�
(i) that he/she produces his/her authority to the gatekeeper or such other person as may be appointed by

the Company;
(ii) that he/she interviews employees at places where they are taking their meal or at such other place as

is mutually agreed; and
(iii) that if the Company alleges that a representative is unduly interfering with the work or is creating

dissatisfaction amongst the Company�s employees or is offensive in his/her methods or is committing
a breach of any of the previous conditions, the Company may refuse the right of entry but the
representative shall have the right to bring such refusal before a member of the Western Australian
Industrial Relations Commission.

Provided that where certain employees are working under a system of shift work which precludes a representative from
interviewing them during the midday meal break the representative shall have the right to enter the Company�s premises
for the purpose of interviewing such employees at such time and under such conditions as to notice as may be mutually
arranged at such times and under such conditions as a member of the Western Australian Industrial Relations
Commission may decide.

(2) In the case of a disagreement existing or anticipated concerning any of the provisions of this Award, an accredited
representative of the union, on notifying the Company or the Company�s representative, shall be permitted to enter the
business premises of the Company to view the work the subject of any such disagreement but shall not interfere in any
way with the carrying out of such work.

APPENDIX 5
INSPECTION OF RECORDS REQUIREMENTS

Where this Award empowers a representative of the union to inspect the time and wages records of an employee or former
employee, that power shall be exercised subject to the Industrial Relations (General) Regulations 1997 (as may be amended from
time to time) and the following�
(1) The Company may refuse the representative access to the records if:-

(i) the Company is of the opinion that access to the records by the representative of the union would infringe the
privacy of persons who are not members of the union; and

(ii) the Company undertakes to produce the records to an Industrial Inspector within 48 hours of being notified of
the requirement to inspect by the representative of the union.

(2) The power of inspection may only be exercised by a representative of the union authorised for the purpose in accordance
with the rules of the union.

(3) Before exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to the
Company.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2002 WAIRC 04628
CHILDREN�S SERVICES (GOVERNMENT) AWARD 1989

Nos. A9 of 1985 and PSA A29A of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONOURABLE MINISTER FOR COMMUNITY SERVICES, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED TUESDAY, 8 JANUARY 2002
FILE NO/S. APPLICATION 1052 OF 2001
CITATION NO. 2002 WAIRC 04628
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
Having heard Ms D MacTiernan on behalf of the applicant and Mr J Lange on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Children�s Services (Government) Award 1989 (No.s A 9 of 1985 and PSA A 29A of 1985) be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 7th day of January 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. � Overtime: Delete subclause (4)(a) of this Clause and insert the following in lieu thereof�
(4) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the

employer or be paid $8.15 for a meal, and if, owing to the amount of overtime worked, a second or subsequent
meal is required he/she shall be supplied with each meal by the employer or be paid $4.75 for each meal so
required.

____________________

2002 WAIRC 05604
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

No. PSA A3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 20 MAY 2002
FILE NO. P 58 OF 2001
CITATION NO. 2002 WAIRC 05604
_________________________________________________________________________________________________________

Result Award varied.
Representation
Applicant Mr M. Finnegan
Respondent Mr R. Heaperman
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Finnegan on behalf of the applicant and Mr R. Heaperman on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 be varied in accordance with the
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 20 May 2002.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 2. � Arrangement: Delete this clause and insert in lieu thereof the following�

2. - ARRANGEMENT
1. Title
1B. Minimum Adult Award Wage
2. Arrangement
3. Area of Operation
4. Scope
5. Term of Award
6. Definitions
7. Contract of Service
8. Certificate of Service
9. Part Time Employment
10. Salaries and Salary Ranges
11. Salaries - Specified Callings
11A. Arbitrated Safety Net Adjustment
12. Annual Increments
13. Payment of Salaries
14. Higher Duties Allowance
15. Deleted
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16. Hours
17. Shift Work
18. Overtime
19. Annual Leave
20. Public Holidays
21. Long Service Leave
22. Sick Leave
23. Maternity Leave
24. Leave Without Pay
25. Study Leave
26. Short Leave
27. Leave to Attend Association Business
28. Trade Union Training Leave
29. Leave for Training with the Defence Force Reserves
30. Camping Allowance
31. District Allowance
31A. Annual Interstate Allowance
32. Disturbance Allowance
33. Diving Allowance
34. Flying Allowance
35. Motor Vehicle Allowance
36. Property Allowance
37. Protective Clothing
38. Relieving Allowance
39. Removal Allowance
40. Sea Going Allowance
41. Transfer Allowance
42. Travelling Allowance
43. Weekend Absence from Residence
44. Preservation of Rights
45. Time and Salaries Record
46. Notification of Change
47. Right of Entry
48. Copies of Award
49. Wage Fixing Principles
50. Establishment of Consultative Mechanisms
51. Award Modernisation
52. Salary Packaging
53. Witness and Jury Service
SCHEDULE A -List of Respondents
SCHEDULE B -Government Officers not Covered by the Scope of this Award
SCHEDULE C -List of Awards/Agreements replaced by this Award
SCHEDULE D -Salaries
SCHEDULE E -Salaries - Specified Callings
SCHEDULE F.-Clause 30. - Camping Allowance
SCHEDULE G -Clause 31. - District Allowances
SCHEDULE H -Motor Vehicle Allowance
SCHEDULE I -Clause 18. - Overtime
SCHEDULE J -Travelling, Transfer and Relieving Allowance
SCHEDULE K -Shiftwork Allowances
SCHEDULE L -Other Allowances
SCHEDULE M -Travel Concessions for Annual Leave
SCHEDULE N -Named Union Party
SCHEDULE O -Annual Interstate Allowance Rates

2. Clause 52. � Salary Packaging: Immediately following this clause insert a new Clause 53. � Witness and Jury
Service as follows�

53. � WITNESS AND JURY SERVICE
WITNESS
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the

employer.
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties
related to being a witness. If the officer is on any form of paid leave, the leave involved in being a witness will be
reinstated, subject to the satisfaction of the employer. The officer is not entitled to retain any witness fee but shall pay all
fees received into Consolidated Revenue Fund. The receipt for such payment with a voucher showing the amount of fees
received shall be forwarded to the employer.

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer.

(4) An officer subpoenaed or called as a witness on behalf of the Crown, not in an official capacity shall be granted leave
with full pay entitlements. If the officer is on any form of paid leave, this leave shall not be reinstated as such witness
service is deemed to be part of the officer�s civic duty. The officer is not entitled to retain any witness fees but shall pay
all fees received into Consolidated Revenue Fund.

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear
accrued leave in accordance with award provisions.
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JURY
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the employer.
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such

period as is required to enable the officer to carry out duties as a juror.
(8) An officer granted leave of absence on full pay as prescribed in subclause (6) of this clause is not entitled to retain any

juror�s fees but shall pay all fees received into Consolidated Revenue Fund. The receipt for such payment shall be
forwarded with a voucher showing the amount of juror�s fees received to the employer.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 05508

AMBULANCE SERVICE EMPLOYEES� AWARD, 1969
No. 50 of 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1035 OF 2001
CITATION NO. 2002 WAIRC 05508
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Ms D MacTiernan
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance on behalf of the respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act of 1979 hereby orders�

THAT the Ambulance Service Employees� Award 1969 be varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd May 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

AND FURTHERMORE, with the consent of the parties, the Commission records the following�
1. The application seeks to vary the meal allowance in Clause 8. � Overtime of the Ambulance Service Employees Award,

1969 by increasing the allowance in accordance with changes to the National Consumer Price Index (CPI) component
for meals out and take away foods for the period 1 July 2000 to 30 September 2001.

2. The Commission has been informed that the resultant increase in the CPI meals out and take away food component for
that period of time was 3.3%.

3. The application seeks to vary the location allowance in Clause 15 of the award by increasing the allowance in accordance
with the National CPI for All Groups (Aggregate Index) for the period of 1 July 2000 to 30 September 2001.

4. The Commission has been informed that the increase in the CPI Aggregate Index is 2.3%.
5. The application seeks to vary the travelling allowances in Clause 17. � Travelling Expenses of the award by increasing

the allowances in accordance with changes to the National CPI component for the Transportation Index for the period
1 April 2000 to 30 June 2001.

6. The Commission has been informed that the resultant increase in the Transportation Index CPI component for that period
of time was 2.2%.

7. The application seeks to vary the location allowance in Clause 28. � Country Conditions of the award by increasing the
allowance in accordance with the National CPI for All Groups (Aggregate Index) for the period of 1 August 1999 to
30 September 2001.

8. The Commission has been informed that the increase in the CPI Aggregate Index is 7.8%.

_________
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SCHEDULE
1. Clause 8. � Overtime: Delete subclauses (3) (a) & (b) of this Clause and insert the following in lieu thereof�
(3) (a) Subject to the provisions of this clause an Officer who is required to continue working after the usual ceasing

time for more than one hour shall be supplied with a meal by his employer or be paid $8.10 for a meal.
(b) Where the amount of overtime worked necessitates more than one meal, the employer shall supply such

additional meal or pay to the Officer $8.10 for each such additional meal. The Officer shall be entitled to the
additional meal or meal allowance after each four hours.

2. Clause 15. � Location Allowance: Delete subclause (1) of this Clause and insert the following in lieu thereof�
(1) In addition to any other allowance prescribed in this Award, an Officer working in any of the undermentioned towns

shall be paid the allowances specified�

Weekly Zone
Allowance

Weekly Country
Allowance

Weekly Total

$ $ $
Albany 4.05 16.25 20.30
Bunbury 4.05 16.25 20.30
Collie 4.05 16.25 20.30
Geraldton 7.16 32.52 39.68
Kalgoorlie 6.11 20.37 26.48
Kambalda 6.11 20.37 26.48
Mandurah 1.77 7.06 8.83
Norseman 6.11 20.37 26.48
Port Hedland 40.63 89.45 130.08

3. Clause 17. � Travelling Expenses: Delete subclause (1) (a) of this Clause and insert the following in lieu thereof�
(1) Normal Roster

Officers who have completed their first year of employment and are rostered to work away from their permanent or
nominated depot (the latter is defined as the depot closest to the officer�s home) and who receive a minimum of seven (7)
days� notice will be entitled to the following allowance.
(a) A daily allowance of 42 cents per kilometre or part thereof for each kilometre in excess of 20 kilometres,

10 kilometres each way.
4. Clause 17. � Travelling Expenses: Delete subclause (2) (a) of this Clause and insert the following in lieu thereof�
(2) Change of Current Rostered Depot (Less than 7 Days Notice)

In addition to the provisions of subclause (1) of this clause when less than seven (7) days� notice of change of current
rostered depot is given and excess travel is involved then the officer (including officers who have not completed their
first year of employment) shall be paid�
(a) A daily allowance of 37 cents per kilometre or part thereof for each kilometre travelled in excess of the

officer�s current rostered depot and excess travelling time at the officer�s ordinary rate of pay calculated at one
(1) minute per kilometre travelled in both directions.

5. Clause 17. � Travelling Expenses: Delete subclause (3) (b) of this Clause and insert the following in lieu thereof�
(3) Recalled for Duty on Overtime

Where an off-duty officer is required to report immediately without previous notice for duty on overtime to a depot the
officer shall receive�
(b) Reasonable fares or travelling allowance at the rate of 37 cents per kilometre calculated from home residence to

the work location, by the shortest road journey.
6. Clause 28. � Country Conditions: Delete subclause (5) of this Clause and insert the following in lieu thereof�
(5) Where the employer requires an Officer to attend an area or town other than that sub-centre to which the Officer is

stationed (for the purpose of training or any other work related matter), the employer shall pay the Officer an allowance
of $99.50 for each night the Officer is away from home.

7. Clause 28. � Country Conditions: Delete subclauses (7)(a) & (c) of this Clause and insert the following in lieu
thereof�
(7) An Officer on �Country Relief Duties� shall mean an Officer who has successfully applied for appointment to relieve at a

country sub-centre and whose period of relief shall not exceed 30 consecutive weeks. In all such cases, the following
shall apply�
(a) The Officer shall, in addition to any other allowances or benefits prescribed under this Award, be entitled to

an allowance of $258.00 per week and will be accommodated in a hotel/motel, or such other accommodations
as agreed, and the employer will be responsible for the payment of bed and breakfast.

(c) Where an Officer so chooses to find accommodation, the employer shall pay such Officer $438.47 per week
in addition to that amount prescribed in paragraph (a) of this subclause. The Officer shall then be responsible
for finding and funding his/her own accommodation, and any other expenses incurred whilst on country relief
duties.

8. Clause 28. � Country Conditions: Delete subclauses (8)(f) of this Clause and insert the following in lieu thereof�
(8) (f) The maximum amount of rent that any Officer posted to a country sub-centre shall pay for the

accommodation referred to in paragraph (e) of this subclause shall be $42.36 per week.

____________________
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2002 WAIRC 05620
CLEANERS AND CARETAKERS AWARD, 1969

No. 12 of 1969
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCA COLA BOTTLERS (PERTH) PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DELIVERED FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 121 OF 2002
CITATION NO. 2002 WAIRC 05620
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

 Order
HAVING heard Ms L Hankinson on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Cleaners and Caretakers Award, 1969 (No. 12 of 1969) be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after the 15 May 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 20. � Special Rates and Conditions: Delete paragraph (c) of subclause (17) of this clause and insert the

following in lieu thereof�
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June

next following.
Rates of hire for use of employee�s own vehicle on employer�s business�

Schedule 1 - Motor Vehicle Allowance
Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc - &
2600cc

1600cc Under

Rate per kilometre (Cents)
Metropolitan Area 69.2 60.2 53.2
South West Land Division 71.1 61.7 54.8
North of 23.5° South Latitude 78.0 68.1 60.6
Rest of the State 73.5 63.8 56.6

Motor vehicles with rotary engines are to be included in the 1600-2600cc category.
Schedule 2 - Motor Cycle Allowance

Distance travelled during a year on Official Business Rate per Kilometre (Cents)
All areas of the State 23.9

____________________

2002 WAIRC 05569
GOLD MINING ENGINEERING AND MAINTENANCE AWARD

No. 26 of 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH & ANOTHER, APPLICANT
v.
WESTERN MINING CORPORATION RESOURCES LIMITED AND OTHERS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 14 MAY 2002
FILE NO/S. APPLICATION 1897 OF 2001
CITATION NO. 2002 WAIRC 05569
_________________________________________________________________________________________________________
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Result Award Varied
Representation
Applicant Mr C Young on behalf of the CEPU

Ms F Bennett on behalf of the AFMEPKIU
Respondent Mr R Gifford as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr C Young on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and Ms F Bennett on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western Australian Branch and Mr R
Gifford as agent on behalf of the respondents and by consent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby�

1. ORDERS that the Gold Mining Engineering and Maintenance Award No. 26 of 1947 be varied in accordance with
the following schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after 3 May 2002.

2. NOTES that the allowances at Clause 5. � Classification Structure and Rates of Pay, Clause 8. � Overtime (Other
than Continuous Shift Employees), Clause 9. � Continuous Shift Employees, Clause 14. � Shifts, Clause 19. �
Special Rates & Provisions, Schedule I � District Allowances, Appendix 1 � Kalgoorlie Consolidated Gold Mines
Pty Ltd of the award, have been varied by consent for arbitrated safety net increases totalling $56.00 arising from
the 1998-2001 State Wage Case decisions in accordance with the furnishings trades formula referred to in Principle
5 of the Commission�s Wage Fixing Principles. The key classification award rate used for these purposes was the
Maintenance Tradesperson Level 1 prior to the awarding of the Arbitrated Safety Net Increases - $397.10.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 5. - Classification Structure And Rates of Pay: Delete subclauses (3), (4) and 7 of this Clause and insert in

lieu thereof the following�
(3) Industry Allowance�

(a) Each employee shall be paid an allowance of $81.00 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry including the

location and nature of individual operation within it.
(c) The allowance shall be paid in addition to the weekly wage rates contained in subclause (1) of this

clause and shall be paid for all purposes of the award.
(4) Leading Hands�

In addition to the weekly wage prescribed for an employee�s classification, a Leading Hand shall be paid the
following�

$
(a) If in charge of not less than three

and not more than ten other employees 17.60
(b) If in charge of more than ten and not

more than 20 employees 26.40
(c) If in charge of more than 20 employees 34.30

(7) Tool Allowance�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required

by that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of�
(i) $10.60 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $10.60, being the percentage which appears

against the year of apprenticeship in subclause (5) of this clause, for the purpose of such
tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools,
special purpose tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his employer if lost
through the employees negligence.

2. Clause 8. - Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this Clause and insert in
lieu thereof the following�
(6) When an employee without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the latter,
such employee shall be provided with any meal required or be paid $5.98 in lieu thereof.
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3. Clause 9. - Continuous Shift Employees: Delete subclause (6) of this Clause and insert in lieu thereof the
following�
(6) When an employee without being notified on the previous day, is required to continue working after the usual

knock-off time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the latter,
such employee shall be provided with any meal required or be paid $5.98 in lieu thereof.

4. Clause 14. - Shifts: Delete subclause (2) of this Clause and insert in lieu thereof the following�
(2) In addition to his/her ordinary rate, a shift worker shall be paid per shift of eight hours at the rate of $9.75 when

on afternoon or night shift.
5. Clause 19. - Special Rates & Provisions: Delete subclauses (1), (3), (4), (6), (7), (8), (10), and (11) and insert in lieu

thereof the following�
(1) Height Money�

Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance of steel frame
buildings, smoke stacks, bridges or similar structures at a height of 15.5 meters or more above the nearest
horizontal plain, shall be paid at the rate of $1.88 per shift extra.

(3) Dirt Money
Employees employed in dirty work or in wet places shall be paid 39 cents per hour extra.

(4) A fitter or other tradesperson, not specially employed as a welder, who, in addition to being employed in the
employees classification is also required to do welding, shall be entitled to received 30 cents per day extra
whilst so engaged.

(6) Heat Money�
(a) Employees employed for more than one hour in the shade where the artificial temperature is between

46.1o and 51.6o Celsius shall be paid 39 cents per hour extra.
(b) Employees employed for more than one hour where the artificial temperature exceeds 51.6o Celsius

shall be paid 47 cents per hour extra. Where work continues for more than two hours in temperatures
exceeding 51.6o Celsius, employees shall be entitled to 20 minutes rest after every two hours, without
deduction of pay.

(7) Confined Space�
Employees employed in confined spaces as hereinafter defined shall be paid 47 cents per hour extra.
�Confined Space� means a working space, the dimensions of which necessitate working continuously in a
stooped or otherwise cramped position, or without proper ventilation, or where confinement within a limited
space is productive of unusual discomfort.

(8) Fumes�
Employees engaged on repair work to the roasters under circumstances subjecting them to serious
inconvenience from fumes shall be entitled to payment of 24 cents per hour extra, with a minimum of 48 cents,
while so engaged.

(10) Any person appointed by the employer to perform first aid duties shall be paid an allowance of $1.76 per day or
shift (flat).

(11) A tradesperson who holds and, in the course of employment may be required to use a current �A� or �B� Grade
license issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity
Act 1945, shall be paid an allowance of $16.12 per week.

6. Schedule I - District Allowances: Delete this Clause and insert in lieu thereof the following�
SCHEDULE I - DISTRICT ALLOWANCES

(1) In addition to the wages prescribed in clause 5. - Classification Structure and Rates of Pay of this award, the
following allowances shall be paid for five days per week to workers employed in the districts which are
hereinafter respectively described, with the exception of districts contained therein which are situated within a
radius of ten miles of Kalgoorlie, Coolgardie and Southern Cross, viz�
(a) First District�

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then West-South-West
to Woolgangie, thence South-East to Dundas, thence North-East to a point ten miles east of Karonie
on the Trans-Australian line, and thence back to Kalgoorlie, at the rate of 65 cents per week extra for
those mines within ten miles of the railway and 91 cents per week for those outside.

(b) Second District�
Starting from Kalgoorlie West-South-West to Woolgangie, thence North-Nor-West to the intersection
of the 120 E. meridian with the 30 S. parallel of latitude, thence North-East by East to Kookynie,
thence back to the point 10 miles East of Karonie on the Trans-Australian line, and thence back to
Kalgoorlie; at the rate of 88 cents per week extra for those mines within ten miles of the railway and
$1.03 per week for those outside.

(c) Third District
Starting from and including Kookynie, then North by West to Kurrajong thence North-East to Stone�s
Soak, -thence South-East to and including Burtville-thence South-West through Pindinnie to
Kookynie, at the rate of 86 cents per week extra for those mines within ten miles of the railway and
$1.05 per week for those outside.

(d) Fourth District�
Surrounding Southern Cross within a radius of thirty miles - for those mines outside a radius of ten
miles from Southern Cross, including Westonia and Bullfinch, at the rate of 32 cents per week.

(e) Fifth District�
Comprising all mines not specifically defined in the foregoing boundaries, but within the area
comprised within the 24th and 26th parallels of latitude at the rate of $1.51 per week.
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(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines
mentioned hereunder:

Per Week
$

Ora Banda and Waverley Districts 0.88
Yalgoo District 0.88
Meekatharra, Mt. Magnet and Cue Districts 1.06
Wiluna District 1.26
Youanmi District 1.26
Cox�s Find Gold Mine 1.12
Corduroy Gold Mine and Mines within ten miles radius therefrom 1.51
Lallah Rooke Gold Mine, Halley�s Comet Gold Mine, Prophecy
Gold Mine, and mines within ten miles radius therefrom 1.88
Mayfield District 0.88
Evanston District 1.26

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowances at the
rate of 19 cents per week shall be paid to workers employed at mines situated five miles from a Government
railway.
With regard to the Big Bell Gold Mine, the Triton Gold Mine, and Cox�s Find Gold Mine, the sum of 19 cents
per week may be deducted from the district allowance which would otherwise be paid.

(3) In the case of any mine or district within the area to which this award applies which is not dealt with under the
provisions of this Schedule, the union may apply to the Court at any time for the purpose of having an
allowance prescribed upon serving upon the employer concerned fourteen days� notice thereof prior to the date
of such application, the service of such notice shall be made pursuant to the provisions relating thereto
prescribed by the regulations under the Industrial Arbitration Act, 1979.

7. APPENDIX 1- Kalgoorlie Consolidated Gold Mines Pty Ltd�
A. Clause 6. - Allowances: Delete this Clause and insert in lieu thereof the following�

6. - ALLOWANCES
In lieu of the allowances otherwise expressed in Clause 5. - Wages, Clause 8. - Overtime. Clause 9. - Continuous Shift
Workers, Clause 14. - Shifts, Clause 20. - Special Rates and Provisions, the following allowances shall be paid�

$
Clause 5. - Wages�

Subclause (2) - Leading Hand Allowance
(i) 17.60
(ii) 26.40
(iii) 34.30

Subclause (5)(a) - Tool Allowance
(i) 10.60
(ii) 10.60

Clause 8. - Overtime�
Subclause (6) - Meal Allowance 5.98

Clause 9. - Continuous Shift Workers�
Subclause (6) - Meal Allowance 5.98

Clause 14. - Shifts�
Subclause (2) - Shift Allowance 9.75

Clause 19. - Special Rates and Provisions
Subclause (1) - Height Money 1.88
Subclause (3) - Dirt Money 0.39
Subclause (4) - Welding Money 0.30
Subclause (6) - Heat Money

(a) 0.39
(b) 0.47

Subclause (7) - Confined Space Money 0.47
Subclause (8) - Fumes Money 0.48

B Clause 7. - Additional Payment: Delete this Clause and insert in lieu thereof the following�
7. - ADDITIONAL PAYMENT

In addition to the wage rates set out in Clause 5 hereof, an amount of $81.00 per week shall be payable for all purposes of
the award.
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AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2002 WAIRC 05638
ENGINE DRIVERS� (NICKEL MINING) AWARD 1968

No. 37 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WESTERN MINING CORPORATION LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 29 MAY 2002
FILE NO. APPLICATION 671B OF 1996
CITATION NO. 2002 WAIRC 05638
_________________________________________________________________________________________________________

Result Application to vary award discontinued.
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission to vary the Engine Drivers� (Nickel Mining) Award 1968 No. 37 of 1968;
AND WHEREAS the Commission divided the application into 671A and 671B of 1996 and adjourned the latter application sine
die;
AND WHEREAS on 23 May 2002 the applicant filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT application 671B of 1996 be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05606
RESTAURANT, TEAROOM AND CATERING WORKERS� AWARD, 1979

No. 48 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SAILS SEAFOOD RESTAURANT AND FUNCTION AND OTHERS, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH AND OTHERS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 20 MAY 2002
FILE NO. APPLICATION 2310 OF 2001
CITATION NO. 2002 WAIRC 05606
_________________________________________________________________________________________________________

Result Application discontinued
Representation
Applicant Mr R Grigoroff as agent
Respondent Mr J Welch on behalf of the ALHMWU
_________________________________________________________________________________________________________

Order
WHEREAS this is an application seeking to vary the Resturant, Tearoom and Catering Workers Award No 48 of 1978; and

WHEREAS the Commission convened a conference of the parties on 23 April 2002; and

WHEREAS the applicant filed a notice of discontinuance on 16 May 2002;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

THAT the application be and is hereby discontinued.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05704
TRANSPORT WORKERS� (GENERAL) AWARD

No. 10 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 30 MAY 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05704
_________________________________________________________________________________________________________

Result Matter referred to Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721

Representation
Applicant Mr N Hodgson
Respondents Mr J Uphill
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter arose out of an application by the Transport Workers� Union of Australia, Industrial Union of Workers, Western

Australian Branch (�the Union�) to vary the Transport Workers� (General) Award No. 10 of 1961 (�the Award�).
2 The Union sought to amend allowances in the Award pursuant to Principle 2 and Principle 5 of the Statement of Principles in

the 2001 State Wage Case decision of this Commission. The Union also sought to vary Clause 19 � Contract of Service to
reflect the provisions s.170 CM of the Workplace Relations Act 1996. Amendments were also sought to Clause 18 � Sick
Leave, Clause 27 � Learning Round, Clause 29 � Bereavement Leave and Clause 30 � Maternity Leave, to incorporate the
provisions implied in the Award by the Minimum Conditions of Employment Act 1993.

3 After hearing Mr Hodgson on behalf of the Union and Mr Uphill on behalf of a number of employer Respondents, the
Commission was satisfied the allowances should be varied pursuant to Principle 5 of the Statement of Principles and made the
amendments sought by the Union. In relation to Clause 15 � Meal Allowances, there was no dispute that the amounts specified
in that clause should be increased and an order increasing the meal allowances was made by the Commission on 3 May 2002.
However in relation to Clause 15, the Respondents sought a further variation to Clause 15(1) of the Award.

4 Prior to the order increasing the meal allowance amounts on 3 May 2002, Clause 15 of the Award provided�
�(1) A worker required to work overtime for two hours or more shall be supplied with a reasonable meal by the

employer or paid $4.90 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall

provide such meals or pay an amount of $3.35 for each second or subsequent meal.
(3) No such payments need to be made to a worker living in the same locality as his place of work who can

reasonably return home for such meals.
(4) Every worker shall be allowed each day a meal break of not less than thirty minutes nor more than one hour, to

commence at any time between the end of the third and end of the fifth hour of the day�s employment, except
where an alternative arrangement is entered into as a result of discussions as provided for in Clause 9B. -
Procedures for In-Plant Discussions of this award.

(5) When a worker is required by his employer for duty during any meal time whereby his meal time is postponed
for more than one half hour, he shall be paid at overtime rates until he gets his meal.�

5 Except in relation to variation of the amounts to be paid for the Meal Allowances in Clause 15, Clause 15 has otherwise stood
unamended since February 1986.

6 The Respondents seek to vary Clause 15(1) by adding the following underlined words after the word �more��
�(1) A worker required to work overtime for two hours or more without being notified on the previous day or earlier

that he will so be required to work, shall be supplied with a reasonable meal by the employer or paid $6.80 for a
meal.�

7 The grounds on which the application is made is the Respondents say the underlined words were deleted by mistake when the
Award was varied on 19 February 1986 by Chief Commissioner Collier in Application No. 1021 of 1985 (1986) 66 WAIG
609 at 610.

8 Prior to the Award being varied by the Chief Commissioner on 19 February 1986, Clause 15 of the Award was inserted into
the Award in the following form by Commissioner Johnson on 19 July 1985 (1985) 65 WAIG 1440 at 1443�

�(1) A worker required to work overtime for more than one and one-half hours without being notified on the
previous day or earlier that he will be so required to work, shall be supplied with a reasonable meal by the employer
or paid $3.65 for a meal.
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(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall,
unless he has notified the workers concerned on the previous day or earlier that such second or subsequent meal will
also be required, provide such meals or pay an amount of $2.55 for each second or subsequent meal.
(3) No such payments need to be made to a worker living in the same locality as his place of work who can
reasonably return home for such meals.
(4) If a worker in consequence of receiving such notice has provided himself with a meal or meals and is not
required to work overtime or is required to work less overtime than notified he shall be paid the amount above
prescribed in respect of the meals not then required.
(5) Every worker shall be allowed each day a meal break of not less than 30 minutes nor more than one hour, to
commence at any time between the end of the third and the end of the fifth hour of the day�s employment.
(6) When a worker is required by his employer for duty during any meal time whereby his meal time is postponed
for more than one half hour he shall be paid at overtime rates until he gets his meal.�

9 Mr Uphill contends that the words sought to be included in Clause 15(1) of the Award must have been deleted by mistake
when Application No. 1021 of 1985 was heard by the Chief Commissioner because that application was simply to amend
allowances in the Award to include 2.6% and 3.8% increases in the Consumer Price Index. Mr Uphill says that those words
must have been deleted by mistake as the changes in 1986 effected a wage increase of an extra $25.00 per week to employees.
He says it �flies in the face of logic� that this variation to the Award was made by consent as this error resulted in a significant
increase in cost to employers. When asked why it has taken 16 years to bring the issue before the Commission, Mr Uphill said
that the matter has been discussed with the Union on a number of occasions in the past seven or eight years and that there was
an understanding between the Respondents and the Union that this issue would not be formally raised until the Union sought to
increase the meal allowances in Clause 15. Mr Uphill was, however, unable to shed any light on how the mistake occurred. Mr
Uphill informed the Commission that he had spoken to Mr Williams who appeared on behalf of the Respondents in
Application No. 1021 of 1985 and that Mr Williams was unable to recall anything that occurred in respect to that application.

10 Mr Hodgson on behalf of the Union advised the Commission that the Union opposed the amendment. Further that the Union
says that there is no evidence that the words sought to be included by the Respondents were deleted by mistake in 1986. He
said that he had spoken to Mr O�Connor who appeared on behalf of the Union in Application No. 1021 of 1985 who had
advised him that there was no mistake in the variations made to the Award on that occasion.

11 Mr Uphill provided the Commission with a copy of the Commission�s file in Application No. 1021 of 1985. Examination of
that file records�

(a) The Notice of Application stated amendment to the Award was sought �to amend allowances to include 2.6% and
3.8% increase�;

(b) Mr Jones on behalf of a number of Respondents filed a Notice of Answer and Counter Proposal which stated in
relation to Clause 15 � Meals: �The Respondents agree to the claim, subject to a confirmation of the calculations
made.�;

(c) The matter was called on for hearing on 19 February 1986. Mr J J O�Connor with Mr J Long appeared on behalf of
the Union and Mr B D Williams appeared for the Respondents in Application No. 1021 of 1985. At the hearing a
Schedule of Amendments was before the Commission. The Schedule was four pages in length. At page four of the
Schedule the amendments sought to Clause 15 are set out in the form finally made by the Chief Commissioner. At
page two of the transcript Mr O�Connor referred to the amendments and said they were to reflect changes in the
allowances. Mr O�Connor then referred to two further amendments to be made to page two of the Schedule. It is
apparent from the file that the Chief Commissioner made those amendments as hand-written notations of amounts
referred to are contained on the Schedule and those amendments are reflected in the Order. Mr O�Connor advised
the Chief Commissioner that the amendments sought were made by consent. Mr Williams advised the Chief
Commissioner that the Respondents consented to the amendments in the terms outlined by the Union. He then made
some comments in relation to indexation of rates. The Chief Commissioner then advised the parties that he would
formally issue the Schedule as filed in the form of Minutes and said, �Subject to those variations to which Mr
O�Connor has drawn attention and which you have agreed to, the Award will be further varied in those terms, the
variation to have effect from the beginning of the first pay period commencing on or after today�s date.�

12 Mr Uphill advised the Commission that it was the Respondents� view that if the Commission does not accept that an error
occurred when the Award was amended in 1986 then the effect of the amendment now sought (if allowed) would be to reduce
the Award safety net so that the only option open to the Commission would be to refer this matter to the Chief Commissioner
for determination by the Commission in Court Session on its merits pursuant to Principle 10 of the State Wage Principles. Mr
Uphill also contended that if the Commission finds that the Award was varied in error then the State Wage Principles do not
apply. I understand the argument to be that if I find as a matter of fact an error was made, the amendments made in 1986 would
be rendered void ab initio.

13 I am not satisfied that the Respondents have made out a case that any mistake was made when the Award was varied in 1986.
Mr Uphill made a number of statements unsupported by evidence. If it is the case that the variation effected a substantial wage
increase to employees in the industry I would be surprised that it took some eight or more years for the issue to be raised with
the Union. Further when the amendments that were made in 1986 are examined it appears a number of amendments were made
to the clause. Not only were the words which are now sought to be inserted into the Award deleted, the pre-condition of a
worker required to work overtime for more than one and a half hours in Clause 15(1) was amended to two hours. In addition in
Clause 15(2) the words �shall, unless he has notified the workers concerned on the previous day or earlier that such second or
subsequent meal will also be required,� were deleted. Clause 15(4) was also deleted and (5) and (6) renumbered as (4) and (5)
accordingly.

14 Even if the Commission were to find the amendments were made by mistake in 1986 the amendment now sought by the
Respondents in my view would be to reduce wages and conditions below the Award safety net. In the Minister for Health v
The Australian Liquor, Hospitality & Miscellaneous Workers� Union, Miscellaneous Workers� Division, Western Australian
Branch (1996) 76 WAIG 930 the Industrial Appeal Court held in relation to a provision inserted into an Award by a mistake
that it was valid until varied by the Commission. At page 931 Kennedy J observed�

�By s12(1), the Commission is constituted a court of record. Its decisions cannot, therefore, be treated as mere nullities,
and can only be set aside on appeal: Walker v Witter (1778) 1 Dougl 1 at 6; 99 ER 1 at 4; 3 Bl Com 4th ed 23. By s34(1),
the decision of the Commission is required to be in the form, inter alia, of an award. Section 37(1) relevantly provides that
an award has effect according to its terms.�
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Further Rowland J at 932 said�
 �Although, in the end, there was no dispute that the award variation in 1984 was made as a result of an error not being
picked up, that award could not be described, on the facts I have outlined, as having been made by consent and,
accordingly, it remained in force until an application was made to either rectify the mistake or vary the award.�

15 In light of my findings I do not intend to deal with the Respondents� further Counter Proposal to stagger the re-introduction of
the notification provisions set out in Schedule B of the Respondents� Counter Proposal.

16 I will refer this matter to the Chief Commissioner.

_________

2002 WAIRC 05690
TRANSPORT WORKERS� (GENERAL) AWARD

No. 10 of 1961
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
GORDON & GOTCH (AUSTRALASIAN) LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER THURSDAY, 6 JUNE 2002
FILE NO. APPLICATION 83 OF 2002
CITATION NO. 2002 WAIRC 05690
_________________________________________________________________________________________________________

Result Matter referred to Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721

Representation
Applicant Mr N Hodgson
Respondents Mr J Uphill
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr N Hodgson on behalf of the Applicant and Mr J Uphill on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby�

DECLARES THAT the amendment sought to Clause 15(1) of the Transport Workers� (General) Award No. 10 of
1961 (�the Award�) by the Respondents (if allowed) would be to reduce the Award Safety Net and accordingly the
Respondents� Application is referred to the Chief Commissioner under Principle 10 of the Statement of Principles [2001]
WAIRC 03333; (2001) 81 WAIG 1721.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 05676

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 4 JUNE 2002
FILE NO. PSAC 18 OF 2002
CITATION NO. 2002 WAIRC 05676
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr P. Kelly and with him Ms M. Fransen and Senior APLO J. Dimer
Respondent Mr M. Bowler, Superintendent S.J. Robbins and Ms C. Allman
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it a dispute between the parties regarding the meaning and effect of the Order of the
Commission in PSACR 4 of 2002;
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AND WHEREAS the Commission has convened a conference in the matter and is of the view that an Order is necessary in order to
assist the parties in the conciliation and negotiation of the issues between them and to prevent the deterioration of industrial
relations between the parties;
AND WHEREAS subsequent to the issuance of the Minute of Proposed Order the parties have discussed and agreed upon the terms
of the order to issue;
AND HAVING HEARD Mr P. Kelly, Ms M. Fransen and Senior APLO J. Dimer on behalf of the union and Mr M. Bowler,
Superintendent S.J. Robbins and Ms C. Allman on behalf of the respondent;
NOW THEREFORE I, pursuant to the powers vested in me in s.44(6) of the Industrial Relations Act 1979 hereby order�
(1) THAT the Commissioner of Police ensure that Officers-in-Charge in the metropolitan area and in country localities where

Aboriginal Police Liaison Officers appointed since 1 March 2002 are located deploy Aboriginal Police Liaison Officers
strictly in a liaison role and ensure that Aboriginal Police Liaison Officers are not simply used to top-up resources in
operational work;

(2) THAT in dealing with the associated issues referred to by Scott C. in paragraph 25 of the Reasons for Decision in PSACR
4 of 2002 the Commissioner of Police discuss the proposed changes with the WA Police Union with the object of
reaching agreement on those changes and for the orderly implementation of the change in the work of Aboriginal Police
Liaison Officers which the Commissioner of Police has decided to make;

(3) THAT the parties report back to the Commission on a date to be fixed in three weeks� time on the operation of this Order
and the discussions held between the parties;

(4) THAT either party has liberty to apply on 24 hours� notice to the other for the variation or cancellation of this Order.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 05571

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MAX BORONOVSKIS, APPLICANT

v.
MILNE FEEDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 14 MAY 2002
FILE NO. APPLICATION 2329 OF 2001
CITATION NO. 2002 WAIRC 05571
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr M. Boronovskis
Respondent Mr D. Livingstone
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 I regard the claims by Mr Boronovskis against Milne Feeds Pty Ltd as two fold. Firstly, that his dismissal by reason of
redundancy is claimed by him to be harsh, oppressive or unfair and secondly, that he has not been paid certain benefits to
which he is entitled under his contract of employment.

2 In general terms, I find that Mr Boronovskis was employed by Milne Feeds Pty Ltd and he was employed for a period of
approximately 15 months until his dismissal on 29 November 2001.

3 I am satisfied that at the time Mr Boronovskis was dismissed, his conditions of employment were a common law contract of
employment and I reach that conclusion because although Mr Boronovskis may have been employed pursuant to a written
contract initially, I am told for a fixed term contract of three months, that period of time passed and the parties merely
continued with Mr Boronovskis� employment and the fixed term contract for that period no longer applied.

4 Evidence has been produced that a draft workplace agreement was provided to Mr Boronovskis but it was not signed and
further that Mr Boronovskis returned it or suggested to Milne Feeds Pty Ltd that there be some alterations to it. Thus, not only
was it not signed, it was not even agreed as to its contents. I am therefore satisfied from the evidence that it cannot be used as a
document that both parties implied into the contract of employment or that both parties actually observed its terms during the
balance of Mr Boronovskis� employment.

5 As to the dismissal that occurred, I find from the evidence that Mr Boronovskis worked in a section which consisted of three
persons. That section of the business was going through a difficult time, as indeed was Milne Feeds Pty Ltd generally, and
following the decision of the senior trader to leave, the respondent took the opportunity to effectively restructure the section by
making Mr Boronovskis� position redundant and allocating the duties attached to that position elsewhere. Milne Feeds Pty Ltd
was able to operate as before but with two staff less in that section. I find therefore that the redundancy of Mr Boronovskis�
position was for genuine reasons and not, as his application has at one time suggested, a façade to avoid unfair dismissal laws.

6 Given that Mr Boronovskis� position was made redundant, the issue then becomes whether that led of itself to the termination
of his employment. There has been no suggestion that Mr Boronovskis could have worked elsewhere and although I am
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satisfied that there were not the discussions between the respondent and Mr Boronovskis after the respondent made the
decision but before actually dismissing him that are required by s.41 of the Minimum Conditions of Employment Act 1993, I
am satisfied from the evidence that even if those discussions had occurred it would not have made any difference. To the
extent that it has been suggested by Mr Boronovskis that his position was merely made part-time from full-time, I find that that
is simply not the case. Ultimately then, given that the respondent was entitled to abolish his position it left it with no alternative
other than to dismiss him from its employment.

7 I am satisfied that subject to what I am about to say Mr Boronovskis was paid the entitlements that were due to him and in
addition an additional week�s payment ex gratia that the respondent was not obliged to pay to him.

8 I add, because it is an issue that occurred during the course of the hearing, that the respondent did present him with a deed or a
release document for him to sign which would have released the respondent from any liability or challenge from Mr
Boronovskis� dismissal in consideration of the payment of the sum of money which I think represents the entitlements he was
going to receive in any event. That prompts me to say that, as Mr Livingstone concedes, the fact that such a document is not
signed cannot prevent the payment to an employee of the entitlements that employee is otherwise legally entitled to receive at
the point of dismissal.

9 It is clear that there was a delay by the respondent in paying Mr Boronovskis the entitlements to which he was due at the point
of dismissal. However, that of itself does not make his dismissal or the reasons for it either incorrect or false or otherwise make
the dismissal of itself unfair and accordingly then, Mr Boronovskis� claim of unfair dismissal has not been made out and I
dismiss it.

10 As to the second part of his claim, it would be appreciated that this requires Mr Boronovskis to show that he was entitled to a
benefit under his contract of employment which has not been paid. For the reasons that I have given, I am not satisfied that the
entitlements to which Mr Boronovskis refers in the draft workplace agreement are indeed entitlements under his contract of
employment and neither am I satisfied that he has made out, to the extent that he relies upon it, that he is entitled to a benefit
under the original fixed term agreement. He did not produce a copy of that agreement in any event.

11 If I return to the fact that the respondent did not pay Mr Boronovskis the payments to which he was entitled until some six
weeks after they were due to be paid, I am satisfied that they have indeed now been paid and that Mr Boronovskis has no
outstanding entitlements. It merely prompts me to say that the delay in the payment of the monies should not have occurred.
Firstly, because although it is true that Mr Boronovskis had in his possession after his dismissal a laptop computer and a
mobile telephone, not only is there no suggestion that the respondent believed he would not return it or that he was intending to
keep it until he was paid, there is a suggestion from Mr Boronovskis that by his having contacted the respondent�s IT people
when he was dismissed he may have retained those items with the respondent�s permission or at least the respondent�s
knowledge even if not Mr Livingstone�s knowledge. Therefore his possession of those items should not have caused the
payments due not to have been made.

12 I note however that Mr Livingstone states that, at least in my words, he was acting to protect the respondent�s interest because
an ex-employee retained property of the company. At the end of the day that too cannot prevent the payment being made if the
employee is legally entitled to those payments. The company is entitled to the return of its property and I understand persons
believing that the one is conditional upon the other but in the eyes of the law my understanding is that they are two quite
separate actions and the retention of the property cannot prevent the payment being made. Payment does not lessen the
obligation of the employee or the ex-employee to return the property. The reason why the delay should not have occurred
really, is that both Mr Boronovskis and Mr Livingstone should have talked when the entitlements were not paid or, from
Mr Livingstone�s point of view, the property was not returned so that each could have understood the other�s position and I
think this problem would have been avoided.

13 However, to return to the second claim of Mr Boronovskis that is, that he has not been paid benefits under his contract of
employment to which he is entitled, I am of the view that he has not made out that claim and accordingly that claim too is
dismissed.

14 An Order to that effect now issues.
_________

2002 WAIRC 05572
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MAX BORONOVSKIS, APPLICANT
v.
MILNE FEEDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 14 MAY 2002
FILE NO. APPLICATION 2329 OF 2001
CITATION NO. 2002 WAIRC 05572
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr M. Boronovskis
Respondent Mr D. Livingstone
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Boronovskis on his own behalf as the applicant and Mr D. Livingstone on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05575
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENSEE: JOBURNE PTY LTD) AND OTHER,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY 15 MAY 2002
FILE NO/S. APPLICATION 936 OF 2000 AND 937 OF 2000
CITATION NO. 2002 WAIRC 05575
_________________________________________________________________________________________________________

Result Application dismissed. Limited Liberty to Apply granted.
Representation
Applicant Ms M. Watson (of Counsel) on behalf of the applicant
Respondent Mr I. Curlewis (of Counsel) on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extempore as edited by the Commissioner)

1. By this application Gavin Michael Cann (the Applicant) moves the Commission to exercise its powers under Section
27(o) of the Industrial Relations Act 1979 to discover to him books, papers and other documents in the power, possession
or control of Blackburne Real Estate (Licensee Joburne Pty Ltd) and Blackburne Properties Limited (the Respondent).
Those books, papers and other documents are specified in a request for three separate orders.

2. The Applicant does not proceed with the requests for discovery under (1) (a), (c) and (d) of Order number 1. That leaves
the issue in relation to Burswood to be determined. The Commission has issued two previous decisions relating to
discovery in these proceedings. They were on the 12th of March 2001 and 31st of August 2001, and I adopt, to the extent
that it is necessary, what I said in those decisions relating to the matters now before me.

3. I have previously declined to make orders concerning Burswood for the reasons in my decision of the 31st of August.
What is now urged upon me is that there is now new evidence before the Commission which says that the Commission
now ought to grant access to the subject documents. I conclude the so-called evidence is not evidence at all which would
move me to make the order sought.

4. I think what needs to be done - and this can be done in the hearing proper - is that if, when substantive evidence is led
before the Commission, it becomes clear that the Commission should make a finding that the Applicant has, in fact, an
entitlement to commissions relating to Burswood, then the Commission, as part of the hearing and as part of the fixing of
the amount of money to be paid to the Applicant, can and would require the Respondent to produce that information to
allow those calculations to be made.

5. The quantum of any debt is not central to the finding that there is an entitlement, and that can be dealt with later. I do not
intend to make any orders relating to Burswood, therefore all of part 1 of the application will be dismissed.

6. I deal with the applications in numbers 2 and 3. What they seem to be doing, is to verify the correctness of the accounts of
the Respondent. This raises a number of issues, probably the most fundamental of which is that these accounts, as I
understand it, have already been signed off by qualified Accountants.

7. If the Commission was not to accept balance sheets properly certified, there would be a huge amount of work required to
be done if orders were issued to have the minutia of the accounts of businesses checked. The scope of the application is
extremely broad. It needs to be viewed in the context of what the Act is all about. The provisions of the Act, for discovery
at least, are to support an equitable jurisdiction that decides matters in accordance with equity, good conscience and the
substantial merits of the case, without regard to technicalities or legal forms.

8. The Commission is required to keep in mind the need to ensure that these proceedings are kept as simple and as
inexpensive as possible. That is not just a policy of the Commission; it is a command of the statute, as set out in section
26 which provisions reflect the objects of the Act.

9. I have no intention of making the orders sought. To do so would be oppressive, and an arbitrary use of the powers of the
Commission, and I am not prepared to either issue an oppressive order or arbitrarily use the powers that are vested in me.
There is sufficient information available for this case to be properly argued by both parties.

10. If during the proceedings at any time it appears that additional information is required, both parties do not need liberty of
the Commission to ask for orders. That would be the correct place to deal with matters of additional information, rather
than applying such a broad brush to the information sought. I do not intend to issue the orders sought in numbers 2 and 3.

11. This application will be determined by orders preserving the ability of the applicant to make further application, if
necessary, about application for order 1(a). The rest of the application will be dismissed.

_________

2002 WAIRC 05576
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENSEE: JOBURNE PTY LTD AND OTHER,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. APPLICATION 936 OF 2000 AND APPLICATION 937 OF 2000
CITATION NO. 2002 WAIRC 05576
_________________________________________________________________________________________________________
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Result Application dismissed. Limited Liberty to Apply granted.
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Watson (of Counsel) on behalf of the applicant and Mr I. Curlewis (of Counsel) on behalf of the
respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders�

1. THAT applications for orders 1 (b) (c) and (d), 2 and 3 for discovery are dismissed.
2. THAT liberty to apply is reserved to the applicant in respect of application 1(a).

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 05630
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE (LICENCEE: JOBURNE PTY LTD), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 936 OF 2000
CITATION NO. 2002 WAIRC 05630
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Hotchkin (of Counsel) on behalf of the Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
_________

2002 WAIRC 05625
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE PROPERTIES LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 937 OF 2000
CITATION NO. 2002 WAIRC 05625
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Hotchkin (of Counsel) on behalf of the Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders�

THAT the Application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05465
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALEX COKIC, APPLICANT
v.
GRAEME WHEILDON PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 3 MAY 2002
FILE NO. APPLICATION 1901 OF 2001
CITATION NO. 2002 WAIRC 05465
_________________________________________________________________________________________________________
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Result Unfairly dismissed. Compensation awarded.
Representation
Applicant Mr D. Clarke appeared on behalf of the Applicant
Respondent Mr O. Moon appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given Ex tempore � as edited by the Commissioner)

1 On 25th October 2001, Alex Cokic applied to the Commission for orders pursuant to section 29 of the Industrial Relations Act,
1979 on the grounds that on or about 28th September 2001 he had been dismissed by Graeme Wheildon Pty Ltd trading as
Mirtza Services (the Respondent) in a harsh, oppressive and unfair manner and in the light of the nature of that dismissal he
sought a finding that it was unfair and that he be awarded compensation, the opportunity for reinstatement being unavailing.

2 The Commission has heard from only two witnesses, the Applicant and Mr Graeme Wheildon, on behalf of the Respondent.
Much of the evidence of the Applicant I have no need to recite because I accept what Mr Moon, who appeared for the
Respondent, says that this is a matter which should focus on the narrow issue of what happened about the time of termination.
However I need to record that it was the Applicant�s opinion that prior to his dismissal he was being treated by the Respondent,
contrary to contemporary industrial justice.

3 As a part of that treatment he received a warning letter. As a result he had sought to have dialogue with Wendy Wheildon, a
Director of the Respondent, but who did not give evidence in these proceedings, about the various matters of dispute between
them. He was unable to do so in a way which resolved the matter to his satisfaction. He became ill and upset and this caused
him to not be able to present for work. His medical practitioner advised him that it was in his best interests not to return to
work.

4 There were various discussions between the Applicant and Mrs Wheildon. The upshot of those was that the Applicant made a
claim under the workers compensation legislation and that claim was subject to a Review as is required by that legislation.
These events were occurring prior to 28th September 2001 when the Applicant received a letter of dismissal (Exhibit C5).

5 The letter refers to some other matters by mentioning a request from Mr Damian Clarke, the Applicant�s industrial advocate,
for a meeting. The letter informs that the Respondent decided to forego the formality of that meeting in the light of information
which became available as of 31st October 2001, to the effect that the Respondent�s business would be taken over by another
operation and therefore the services of the Applicant would no longer be required from that date.

6 The Respondent had decided that it would be better for the parties if the Applicant did not attend for work after the receipt of
the letter. Various payments were made to him. Eventually a payment made on 4th April 2002 for redundancy. Mr Moon
confirmed that it is the Respondent�s position that the letter of the 28th September 2001 should be taken to mean that the
Applicant was on that day made redundant.

7 The Respondent�s position is that the events preceding the termination were issues which had no effect on the ongoing
employment relationship between it and the Applicant. Mr Wheildon was quite frank in his evidence; he said, ��we had these
difficulties but we thought the Applicant had been doing a fair enough job and there was no reason that he should not continue
in the work relationship�. The Respondent thought that they might be able to iron out the problems. In fact, they had written to
the Applicant and told him that they did wish the opportunity to resolve their difficulties (Exhibit C14).

8 Mr Wheildon claimed that the relationship the Respondent had with the Applicant was a separate issue to those events that
eventually led to his termination. What led to his termination by way of redundancy was that almost out of the blue, the
Respondent received an approach from a business to buy it. Even though it was not the first time an approach had been
forthcoming by someone seeking to take it over, it came out of the blue because the Respondent had not gone about trying to
sell the business or put it on the market or placed it with a business broker. It was busily working away but it received an
approach and an offer to purchase. This came by way of a telephone call from a person in the industry who Mr Wheildon knew
and who asked him whether he and his wife, who I understand were the owners, would consider selling the business.
Mr Wheildon went to his accountant to get advice about what price he should put on the business. In due course he put a price
to the inquirer who said he would consider it.

9 Mr Wheildon�s evidence is that around about 20th September 2001, the inquirer came back with an offer. That offer was
subject to due diligence. Due diligence usually takes place over as long a period as it takes for the buyer to make an informed
assessment about its exposure to unforeseen liabilities of an operation that it wishes to purchase. Due diligence usually
includes a financial review, or a review of the financial documents which are usually exchanged by accountants. It covers
things such as exposure to workers compensation claims and to other potential debtors, whether there are any ongoing legal
actions and the like. In addition Mr Wheildon said that two representatives of the purchaser did visit the Respondent�s business
premises and made a physical examination.

10 The position of the Respondent is that after 20th September 2001 and before 28th September 2001, they were in discussions
with the proposed purchaser. During those discussions the Respondent was told by the purchaser that it wanted to take over all
of the business and its staff the operation as a going concern. However it did not wish to engage the Applicant because it
intended to have both his job and the job that had been previously done by Mr Wheildon done by a person they would call a
Chief Executive Officer. That happened to be a person who had made an investment in the purchaser and as part of that
arrangement he was to be the chief executive of the body to take over the Respondent which would be combined into the
operations of the purchaser.

11 In Exhibit M5, the details of the purchase arrangements are disclosed. The document discloses that there was to be a purchase;
that there was a sale price agreed; that it was the intention of the purchaser to operate the business by making offers to people
who are employed by the Respondent but those offers were not unconditional, they were subject to those people agreeing to be
employed under a workplace agreement.

12 The offer, or the confirmation of the purchase, also indicates that the aim of the purchaser was to take possession of the
operation on 31st of October 2001, or within 15 working days thereafter if that could be arranged. The Respondent�s last day
of trading was 27th November 2001 and the new purchaser took over from 28th November 2001.

13 In dealing with issues such as those in this application the Commission is obliged to make findings on the credibility of
witnesses. Both of the witnesses I heard today were not what I would describe as perfect witnesses at all. Both of them were
inclined to obfuscate. However I am not prepared to say that their evidence is not evidence I should, in a generality, accept. I
accept both their stories with some reservation. The Commission has not been misled about the facts of the matter. The
witnesses, do, of course, have their different interpretations on the facts and it is the Commission�s function to resolve that
difference of interpretation by making a judgment as to what happened on the balance of probabilities.



1016 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

14 When dealing with matters where unfair dismissal is alleged the Commission is to apply the tests that are set out in Undercliffe
Nursing Home v FMWU (1985) 65 WAIG 385 where the essential jurisprudential direction is to ensure that there has been a
fair go all round. In doing so, the Commission has to take into account that an employer is entitled to run their business; has a
right to hire and fire and that right is only to be interfered with if there has been harsh or unfair decision making. The issues
have to be decided on balance. The Commission is to weigh the competing contentions in the balance and draw its conclusions
as to that which most likely occurred on the balance of probabilities (Shire of Esperance v Mouritz (1991) 71 WAIG 891).

15 Also relevant to the determination of this matter is the question of redundancy. An employee can be made redundant when the
job is no longer required to be performed by anyone (R v The Industrial Commission of South Australia ex parte Adelaide Milk
Supply Co-operative Ltd & Os (1977) 49 SAIR 1202, Gromark Packaging v FMWU (1993) 73 WAIG 220).

16 I have to apply this law to the facts in the matter. My findings on the balance of probability are that I accept that the
Respondent had been approached by a purchaser; he did not solicit that approach. The Respondent was in the process in
September 2001, starting in maybe late August 2001 of negotiating itself the best deal that it could to sell its business.

17 Also at that time it was having relationship difficulties with the Applicant. The Commission has no evidence from Wendy
Wheildon who, according to the Applicant, was the protagonist on behalf of the Respondent in these matters, but I have the
evidence of the Applicant and I accept that he was convinced at that time that he was not getting what he considered to be
industrial justice in dealings with his employer. This resulted in him receiving warnings and having arguments and it also led
to him, because he was so concerned about it, to become ill.

18 I accept Mr Wheildon�s evidence that in the discussions with the proposed purchaser that the question of what would happen
with the Applicant had been discussed and that it had been made clear to him, that there would not be a position in the new
company for the Applicant.

19 What happened then is crucial to the outcome of this case. In the normal course of events, one would have thought that the
Applicant would have continued to work in his position until the new owner took over. When offers of employment were made
to all the employees as they were in this case, and I accept Mr Wheildon�s evidence in this respect, some accepted and some
did not, that because the Applicant did not receive such an offer he would not have been employed. That is what would have
happened in the normal course of events. But it did not happen here.

20 The Respondent decided that it would make the Applicant redundant and wrote him the letter on 28th September 2001 to tell
him so. Even though that letter does not specifically say he was redundant, that is the thrust of the evidence now before the
Commission. He was made redundant on that day and that the later payments which were made to him to ensure that the legal
requirements were met in respect to that redundancy. I accept that is what happened. As a result I have to find that the
Applicant has been unfairly dismissed because the job that he was doing continued to be done by somebody until the time the
business was taken over by the purchaser. At the time he was made redundant, he was not replaced by anybody; he should not
have been made redundant then and that was unfair in the terms of the law that I have to apply (Adelaide Milk Supply et al).

21 I then have to consider the question of compensation. I accept during Mr Clarke�s submissions that reinstatement is
unavailable. Clearly it is. The Respondent�s business finished when it was taken over by the new owner who is not a party to
these proceedings. Of course, it is absolutely axiomatic that there is no position to reinstate the Applicant. I then have to
consider the question of compensation.

22 The compensation rules have been set out in detail by His Honour the President in Bogunovich v Bayside Western Australia
Pty Ltd (1999) 79 WAIG 8. The Full Bench has made it clear what the Commission is to do in deciding how much
compensation is to be awarded. Without simplifying the process too much the fundamental requirement is that the Commission
is to return the person unfairly dismissed closest to the position that they would have been in if the dismissal had not taken
place.

23 In this case this means that the Applicant could have been confident that he was assured of work from the date of his dismissal
until 27th November 2001. On dismissal he was paid a period of notice. He was paid moneys up until 17th October 2001. The
damages therefore must be that time between 17th October 2001 and 27th November 2001. If he was then made redundant, he
would have been entitled to the amount of payment that was made to him on 4th April 2002, so compensation for loss will be
the period from 17th October 2001 till 27th November 2001.

24 I have to address the question of injury. The Applicant told the Commission about a number of the financial difficulties he
encountered through having no employment. They are items of expense that most people have to meet in their life at any time.
He has not provided any evidence that he has suffered any medical injury. I am aware that there is a claim concerning workers
compensation but I am not aware of the outcome. But if there is compensation arising from injury at the workplace by stress or
any reason, that� will evolve from proceedings in that jurisdiction.

25 Having considered carefully the question of injury, I�m prepared to make a small award for injury on the basis that the
Applicant has proved that he�s been steadfast in trying to obtain work; there has been costs involved in that and in all of the
circumstances he�ll be awarded $400.00 for injury.

26 This matter will be concluded by the Commission finding that the Applicant was unfairly dismissed. He will be paid at his
normal rate between 17th October 2001 to 27th November 2001. For loss and for injury, he will be awarded the sum of $400.00.

27 The Applicant�s advocate is directed to draw up minutes for an order in conjunction with Mr Moon to give effect to this
decision.

_________

2002 WAIRC 05537
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALEX COKIC, APPLICANT
v.
GRAEME WHEILDON PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY 13 MAY 2002
FILE NO. APPLICATION 1901 OF 2001
CITATION NO. 2002 WAIRC 05537
_________________________________________________________________________________________________________
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Result Unfairly dismissed. Compensation awarded
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Clarke on behalf of the Applicant and Mr O. Moon on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Applicant was unfairly dismissed.
2. THAT the Respondent pay the Applicant the sum of $5,833.36 less any amount payable to the Commissioner of

Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05597
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ISABELLE ESTHER GAULT, APPLICANT
v.
WINTHROP BAPTIST COLLEGE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 17 MAY 2002
FILE NO. APPLICATION 254 OF 2002
CITATION NO. 2002 WAIRC 05597
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Mr P Gault (as agent)
Respondent Mr R Gifford (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is a claim by the applicant pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�) that she was

unfairly dismissed by the respondent on Saturday 2 February 2002. Mrs Gault claims that her dismissal from the respondent
was a summary dismissal and that it was carried out unfairly.

2 The respondent argues that there was no unfair dismissal. The respondent�s position is that it was unable to continue to
sponsor Mrs Gault in relation to a visa which allowed Mrs Gault to teach at Winthrop Baptist College. This inability to
sponsor Mrs Gault arose due to Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) rules, the
effect of which left the respondent with no alternative but to terminate the contract of employment with Isabelle Gault. This
arose because an alternative French teacher had to be appointed at Winthrop Baptist College, in place of Mrs Gault.

3 Mrs Gault relies on her testimony and that of her husband Mr Peter Gault. The applicant also called the Deputy Principal of
Winthrop Baptist College, Mr Peter Burton and Ms Cherylynne Gostelow who is Head of Department for English and
Languages Other Than English at Winthrop Baptist College. Ms Mary Roskams, a Board member of Winthrop Baptist
College, was also called to give evidence for the applicant. Mr Michael Smith, Principal of Winthrop Baptist College gave
evidence for the respondent along with Mr Peter Goellnicht from DIMIA.

4 Both parties agreed that the terms and conditions covering Mrs Gault�s contract of employment was the Independent
Schools� Teachers� Award 1976 R27 of 1976 (the Award).

    Evidence.
5 Mrs Gault�s evidence is that she was on holiday in Western Australia in September 2000 when Winthrop Baptist College

offered her the position of French teacher at the College to commence in February 2001, and offered assistance to obtain a
temporary visa, until she become a permanent resident of Australia.

6 Isabelle and Peter Gault made an application for permanent residency in Australia when they returned to London. In
September 2000 Mrs Gault resigned from a teaching position which she held in the United Kingdom in order to take up the
position of French teacher at Winthrop Baptist College beginning in 2001.

7 In January 2001 Mrs Gault applied for and was granted a temporary resident�s visa for three months, based on sponsorship
by Winthrop Baptist College pending the outcome of her application for permanent residency. This was later extended by
DIMIA for the duration of the initial contract with Winthrop Baptist College which lasted until 31 December 2001.

8 In October 2001 a performance management appraisal of Mrs Gault was undertaken by Winthrop Baptist College. This led to
an offer of a permanent contract of employment to Mrs Gault by the College in October 2001 (Exhibit A7). There was no
mention in the letter of the offer of permanency being contingent on the resolution of Mrs Gault�s application for permanent
residency. However, Mrs Gault was aware that visa requirements had to be adhered to in order for her to remain teaching at
Winthrop Baptist College.

9 Towards the end of 2001 it became clear to Isabelle and Peter Gault that the processing of their application for permanent
residency in London was delayed and they understood that processing would not be completed until towards the end of 2002.
On this basis, and after discussions with the College in November 2001, Winthrop Baptist College agreed to apply for an
extension of the sponsorship visa to cover the period of delay in permanent residency being obtained. Thus, Winthrop Baptist
College applied to extend Mrs Gault�s visa for a further 12 months. This application to extend was confirmed in a letter to
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Winthrop Baptist College from DIMIA on 12 December 2001 whereby DIMIA acknowledged the College�s request to
extend their sponsorship of Isabelle Gault for temporary residency purposes (Exhibit A8). Meanwhile, Mrs Gault was placed
on a bridging visa until 28 March 2002, pending the outcome of the sponsorship visa application.

10 Subsequent to this request DIMIA placed restrictions on the granting of this extension. Mrs Gault tendered a letter dated
14 January 2002 from Mrs Elaine Wai who was the DIMIA case officer dealing with her application (Exhibit A9). The letter
was sent to Mr Mike Smith, Principal of Winthrop Baptist College, and it concerned the ongoing sponsorship of Mrs Gault
as a temporary resident. The letter pointed out that under DIMIA Regulations, Winthrop Baptist College was required to
demonstrate that the Australian labour market had been canvassed for a suitable Australian citizen or permanent resident to
fill the nominated position before the position could be taken up in 2002 by Mrs Gault. This process was called Labour
Market Testing. DIMIA required the College to undertake Labour Market Testing and provide documentary evidence that
the particular job that Mrs Gault was to undertake in 2002, was properly advertised in a range of relevant newspapers or job
placement service providers. The College was also required to confirm that the applications were sufficiently prominent to
achieve maximum response. The College had to confirm that the salary package was commensurate with market rates for an
equivalent position in Australia. The College was asked to provide copies of the advertisements as well as details of the
unsuccessful applicants for the position, if there was no suitable applicant for the position. Reasons had to be given for not
selecting each person if no suitable applicant for Mrs Gault�s position was received.

11 Mrs Gault testified that she was aware prior to resuming at the College in January 2002, that Labour Market Testing for her
position at the College was to take place.

12 The response in relation to this Labour Market Testing was to be sent back to DIMIA by 25 February 2002.
13 Meanwhile Mrs Gault was preparing for the 2002 school year by closely liaising with her Head of Department, Ms

Cherylynne Gostelow. Around the 23 January 2002 Mrs Gault received a copy of the programme for the commencement of
Term 1 2002 at Winthrop Baptist College, which indicated that there was to be a school meeting on each day of the week in
the week prior to commencing teaching duties on Monday 4 February and that she would be required to report to work and
participate at sessions on the Thursday and Friday of that week. That programme was sent to her by Mr Smith (Exhibit A10).

14 Mrs Gault�s evidence was that she had every expectation that she would be commencing the 2002 school year as the French
teacher.

15 Mrs Gault gave evidence that she was aware that her visa had been extended on a temporary basis until the 28 March
2002 whilst Labour Market Testing was being undertaken.

16 Mrs Gault�s evidence was that at a Winthrop Baptist College staff meeting on Thursday 31 January 2002 she was informed
that to date, none of the applicants for the French teacher position at Winthrop Baptist College who had been interviewed,
had been successful. She stated that Mr Smith indicated to her and the rest of the staff at that meeting that every effort would
be made to retain Mrs Gault at the school. Also on that day, at a College staff meeting Mr Smith informed Mrs Gault that
there was one more applicant to be interviewed for the position and this interview was to take place either on Friday,
1 February or Saturday, 2 February 2002.

17 Mrs Gault gave evidence that her husband received a telephone call at approximately 1.30pm, 2 February 2002, from Mr
Smith. As Mrs Gault was unavailable Mr Smith left a message requesting that Mrs Gault contact him, which she did later
that afternoon. During that conversation Mr Smith indicated he had interviewed a person called Ms Newton for Mrs Gault�s
position that morning. He stated that she was deemed to be a suitable candidate who had the qualifications for that position
and fulfilled the other requirements of the job. On this basis the College would no longer be able to sponsor Mrs Gault with
respect to her visa and would be terminating her employment from Winthrop Baptist College. Mrs Gault gave evidence that
she was shocked about this and requested that a meeting be held later that evening.

18 Mrs Gault�s evidence was that she had been in contact with a Mr John Galloway that afternoon. He is a migration agent who
claimed that there could be ways for the College to retain Mrs Gault as the French teacher, notwithstanding the Labour
Market Testing requirements. Isabelle Gault stated that all options open for her to remain at the College had not been
explored.

19 At 5pm on Saturday 2 February 2002 there was a meeting between the applicant, Peter Gault, Mr Smith and Mr Peter
Burton, Deputy Principal of the College. At the meeting Mr Smith informed Mrs Gault that the French teacher position was
no longer available for her at the College as Ms Newton had been appointed to the position, subsequent to his interview with
her. However, he undertook on behalf of the College to canvass possibilities to retain her. On that basis it was Mrs Gault�s
understanding he would speak to Mr Galloway, who was familiar with DIMIA Regulations, the next day, to see what could
be arranged to keep her working at the College.

20 On Sunday 3 February 2002 at approximately 8.30pm there was another meeting between Isabelle and Peter Gault, Mr Smith
and Mr Burton. Mr Smith stated again to Mrs Gault that the job had been given to Ms Newton, and that there was no longer a
position teaching French available for Mrs Gault. He stated he had explored options with Mr Galloway but the College was
not prepared to manipulate the law with respect to the DIMIA requirements.

21 On this basis Mrs Gault understood that she was no longer employed in the position of French teacher at the College, and she
was told not to report for duty on Monday 4 February 2002.

22 Subsequent to the events of that weekend Mrs Gault contacted Board members of Winthrop Baptist College in order to
arrange a meeting with them with a view to resolving the issue of her termination. At this meeting she wished to discuss the
process used in terminating her services. This was followed up by a subsequent letter informing the Board of the
circumstances surrounding the termination of her employment and her dissatisfaction with the process. That letter, dated
6 February 2002, also foreshadowed the making an unfair dismissal claim to the Commission at which time she would be
seeking re-instatement (Exhibit A13). She requested an urgent meeting with all members of the Board to discuss options
before taking her dismissal any further. However, she stated that the Board refused to meet with her.

23 On Tuesday 5 February 2002 Mrs Gault contacted DIMIA. As Winthrop Baptist College had declined to continue sponsoring
her, Mrs Gault indicated to DIMIA that she wished to withdraw her application for a visa.

24 She stated that she loved her work and particularly enjoyed working at Winthrop Baptist College. She wanted reinstatement
to her position as she and her husband had now obtained a new visa, based on an application by Mr Gault�s employer, which
allowed her to work for any employer whilst the Gaults� application for permanent residency was being considered.

25 It was the evidence of Mrs Gault that the permanent visa would issue sometime later this year and that the bridging visa
would remain in place until permanent residency was granted. On this basis there was no impediment to her returning to the
College.

26 Ms Roskams was called to give evidence on behalf of the applicant. She is currently one of five Board members on the
Winthrop Baptist College Board. She gave evidence that she attended a Board meeting at 7.00am on Saturday 2 February
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2002, and confirmed that at that meeting the Principal, Mr Smith, was given the power to interview and appoint a French
teacher in place of Mrs Gault if the teacher met the staff criteria which covered skills, qualifications and an active Christian
faith. Ms Roskams claimed it was not unusual to give the Principal the power to appoint in a situation of this nature,
particularly when the school year is about to begin. This power had been given to the Principal on previous occasions,
however she confirmed the Board generally retained the final say on who was to be appointed as a teacher at Winthrop
Baptist College.

27 Ms Roskams stated that she had met with Mrs Gault in the week after her termination and had sympathy for the situation she
found herself in. When asked why, as a Board member, she refused to meet with Mrs Gault she stated she had not done so
because Mrs Gault was in the process of lodging an unfair dismissal claim against Winthrop Baptist College.

28 Mr Burton was called by the applicant to give evidence. As Deputy Principal, Curriculum he undertook liaison with DIMIA
in order to assist in ensuring that visa requirements in relation to Mrs Gault were complied with. Mr Burton gave evidence
that he knew that Labour Market Testing was to be a possibility and that DIMIA could issue a 12 month sponsorship visa
without Labour Market Testing. However, in the case of Winthrop Baptist College and Mrs Gault, as the school wanted to
undertake at least a 12 month extension to her sponsorship visa, Labour Market Testing had to be done. This was confirmed
in a letter to the school from DIMIA, dated 14 January 2002 (Exhibit A9).

29 It was Mr Burton�s understanding that up until the Saturday morning when Ms Newton was interviewed for the position of
French teacher, no other teacher had been found to be suitable for Mrs Gault�s position. Further, he stated that the Labour
Market Testing process was not about finding the best applicant for the position, but finding someone who was �suitable�.

30 Mr Burton confirmed there was a meeting with Isabelle and Peter Gault on Saturday evening, 2 February 2002, where Mrs
Gault was told that Ms Newton had been offered the position of French teacher at the College. Mr Burton also confirmed that
Mr Smith, who also attended that meeting, had agreed to meet with Mr Galloway, as soon as possible. His evidence was that
the College had done as much as possible to retain Mrs Gault but once Labour Market Testing had taken place and was
completed, and another suitable applicant found, then it was no longer possible to retain her on the staff as Mrs Gault�s
sponsorship visa had to be withdrawn and there was no longer a position of French teacher open to Mrs Gault.

31 Ms Gostelow was called by the applicant. Ms Gostelow testified that she is usually present when new staff are interviewed
for her department, but that this did not always take place. She stated that it was a privilege and not a right to be part of that
interviewing process. With respect to the interview of Ms Newton on Saturday 2 February 2002 she was not asked by Mr
Smith to attend the interview, even though she was present on the school grounds.

32 Ms Gostelow confirmed that she was disappointed that Mrs Gault was no longer in the position of French teacher because
she had worked very closely with her in 2001 in order to establish the position of the French teacher and establish French in
the school. She regarded Mrs Gault as an excellent teacher who was highly suitable for the position of French teacher.

33 She stated that the new teacher was ill prepared given her late appointment. However, Ms Gostelow confirmed that Ms
Newton was a satisfactory teacher, although she was having some difficulties. As Head of Department she was assisting Ms
Newton with those issues.

34 Peter Gault gave evidence confirming that his wife was told on both the Saturday and Sunday evening meetings with Mr
Burton and Mr Smith on the 2 February and 3 of February 2002, that Mrs Gault was told not to report to work on Monday.
He claimed that on this basis he understood that she had been terminated. He later approached Mr Smith in the following
week in relation to issues concerning his and his wife�s immigration papers.

35 The respondent called Mr Smith as a witness. He had been the founding principal of the College since its opening nine years
previously. There are 640 students at the College, 50 teachers and 15 support staff, and the school covered years 8 through to
12. Mr Smith is in charge of ensuring adequate staffing levels at the College and works in conjunction with the College
Board in order to ensure appropriate staff are in place for the College. Mr Smith was aware of the skilled migration
application which Isabelle and Peter Gault had made in order to come and live in Australia and he was aware that the
application had been held up. As a result the College sponsored Isabelle Gault on an ongoing basis in order to retain her at
the College, pending the outcome of her application for permanent residency.

36 Mr Smith confirmed that Mrs Gault was granted permanency by the College in correspondence dated October 2001. He
confirmed this was the standard letter sent to staff in the first year when granted permanency and this took place after she had
been appraised in respect to her performance as a teacher. This letter was given to her notwithstanding the fact that her visa
status was still temporary. He stated that the letter was given to her to assist in her application for permanent residency. It
was issued on the expectation that her temporary visa would remain in place until a permanent migration visa was issued.

37 Mr Smith confirmed that the Board has the authority to hire and terminate teachers at the College. In normal circumstances
the Principal recommends to the Board a short list of applicants and his preference for who should be recommended for
employment and then the Board chooses the successful applicant. Mr Smith also confirmed that from time to time the
Principal was delegated by the Board to undertake rush jobs with respect to an appointment, and in those circumstances Mr
Smith would endeavour to have a Board member attend any interviews which took place.

38 With respect to the interview of Ms Newton for the position of French teacher at Winthrop Baptist College on Saturday
2 February, no Board member attended because of the late arrangement of the interview. However, Mr Smith had authority
from the Board to appoint Ms Newton if she was suitable. The Board minutes of the 2 February 2002, confirm that Mr Smith
was given this authority (Exhibit A18).

39 Mr Smith gave evidence that with respect to the job of French teacher at the College, three formal interviews were held for
the position. After interviewing two unsuccessful candidates in the week preceding the commencement of school on the
4 February, Mr Smith informed Mrs Gault that her position was still open however he did point out that there was still one
interview to take place. That interview involved Ms Newton.

40 Mr Smith interviewed Ms Newton on Saturday 2 February 2002 at 10.00am and at that interview Mr Smith determined that
Ms Newton would be suitable for the position of French teacher notwithstanding the lack of time for her to prepare to
commence teaching on the Monday because of the late appointment. He determined that she had 7 years� experience and had
the relevant qualifications, experience and Christian faith. Having had 14 years� experience employing staff it was his
opinion that she was a suitable person for the College. Even though her qualifications were old he did not believe that was an
issue.

41 Subsequent to the interview of Ms Newton, he contacted her three referees by phone and it was confirmed in those
conversations that Ms Newton was highly recommended.

42 Mr Smith stated that in his view Ms Newton had done a good job for term one. He acknowledged that there had been two
letters of complaint with respect to Ms Newton�s teaching, however in his view, the problems were resolvable.
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43 Subsequent to Mr Smith interviewing Ms Newton on Saturday 2 February 2002 and forming the view she was a suitable
applicant for the position he telephoned Mrs Gault at home. However she was not available. He then rang Ms Newton and
asked her if she was interested in the position of French teacher at the College. Ms Newton accepted.

44  Later that day Mrs Gault returned his call, and he informed her that her position had been given to Ms Newton. Given the
nature of the situation Mr Smith arranged to meet with Mrs Gault that evening.

45 At the meeting, he was sympathetic to the position that Mrs Gault was in, and offered to investigate DIMIA Regulations in
order to retain her at the College. He was told that Mr Galloway could assist and he agreed to contact him to see what options
were available.

46 Mr Smith stated at the meeting in the evening of Sunday, 3 February 2002, that after discussing the matter with Mr
Galloway, he formed the view that the options proposed were not appropriate in terms of the spirit and rules of DIMIA
requirements and decided it was not possible for the College to go down any other path than what it had done. He stated that
in the circumstances the College had no alternative but to appoint Ms Newton to the position of French teacher in place of
Mrs Gault. Further, he again informed Mrs Gault that she was terminated from her employment and that she should not turn
up for work on Monday 4 February 2002.

47 Mr Smith stated that with respect to the termination of Mrs Gault he was aware that under her contract of employment there
was a requirement for either six weeks� notice or six weeks� pay in lieu of notice in order to effect a termination. On this
basis he arranged for six weeks� pay to be paid to Mrs Gault. This was confirmed in a letter to her dated 13 February
2002 (Exhibit A14).

48 In the week commencing 4 February 2002, Mr Smith rang DIMIA and confirmed that the College had found a suitable
applicant to undertake the job of French teacher. As a result of finding a suitable applicant for the position Mr Smith was told
by DIMIA to withdraw the College�s application to sponsor Mrs Gault. This withdrawal occurred by facsimile to DIMIA on
Friday 8 February 2002 (Exhibit R2).

49 Mr Smith stated as a result of undertaking the Labour Market Testing and assessing Ms Newton as a suitable applicant for
the position of French teacher, that on this basis there was no longer a position for Mrs Gault as a French teacher at the
College.

50 This led to Mrs Gault�s contract of employment being terminated. He stated he had some discomfort in dealing with this
matter, given the fact that she was such a capable, hardworking and dedicated teacher who had fitted in well to the school.

51 He believed that if he did not appoint Ms Newton, who he believes was suitable for the position, he would have been acting
outside of the requirements of DIMIA with respect to Labour Market Testing. Further, it was important for the school to
have a teacher to commence teaching on the 4 February who was able to remain in place for the full school year. He stated
that at that stage as Mrs Gault only had a temporary visa until 28 March 2002, there was no assurance she could teach at the
College for a full year. Taking all of those factors into account Mr Smith believed that the school had no option but to
appoint Ms Newton and to terminate the services of Mrs Gault.

52 The respondent called Mr Goellnicht to give evidence. Mr Goellnicht is in charge of the parliamentary liaison and public
information unit of DIMIA.

53 Mr Goellnicht confirmed it is possible for a person to be granted a temporary visa whilst their application for a permanent
visa is being processed. He confirmed that they are separate applications in their own right and that there is no restriction on
a person applying for a temporary visa in the interim.

54 He confirmed that if the period of residence in Australia of a visitor is to be more than three months then sponsorship is
required. If sponsorship lapses or is withdrawn applicants would be given an opportunity to withdraw their visa application
rather than have it refused. This was important because the refusal of an application could impact on other visa applications
with respect to residency in Australia.

55 He confirmed that with respect to the type of visa that Mrs Gault was on there is a requirement that Labour Market Testing
take place as a sponsored visa cannot remain in place for more than 12 months without Labour Market Testing taking place.
The only alternative to not having a Labour Market Test is if the Immigration Minister is satisfied that there is no need to
seek a suitable person in Australia for the position, but he stated this situation was limited to exceptional circumstances such
as classifications of people who possess highly unique or unusual skills.

56 He confirmed the rationale behind Labour Market Testing was to ensure that a prospective employer had adequately tested
the market. The employer had to justify that they had not created a job only to be filled by the sponsored applicant and that
the job had been advertised in an open way. Labour Market Testing is to ensure that the market is properly canvassed so that
every opportunity is given for an Australian citizen or permanent resident to apply for that position.

57 There was an appeal process to DIMIA in relation to unsuccessful Labour Market Testing applicants. This was in place to
ensure applicants had not been dismissed out of hand when applying for the position, and that the process was genuine. He
also stated that if an employer found a suitable applicant who is an Australian citizen for the purposes of DIMIA Labour
Market Testing, that person was to be appointed to the advertised position.

58 Mr Goellnicht�s evidence was that whilst an employer could submit to DIMIA that a suitable applicant had been found and
still ask for a review decision, it would not achieve anything. This was because DIMIA Regulations state that if a suitable
candidate has been found, that person was to be appointed to the advertised position. He confirmed that once a suitable
candidate had been found as a result of Labour Market Testing then an employer could not proceed with sponsorship of a
person from overseas. Normally a sponsorship would be withdrawn in writing by notification to DIMIA that a suitable
applicant had been found.

59 He confirmed that it was the position of DIMIA that if an applicant under a Labour Market Testing programme had
equivalent skills and qualifications as the sponsored applicant then the Labour Market Testing applicant would be deemed a
suitable applicant for Labour Market Testing purposes. He stated that it was not a matter of selecting the best applicant, it
was finding an Australian applicant who was suitable for the position. This was the main purpose of Labour Market Testing.

60 He stated that once an employer found a suitable applicant then there is no discretion on the part of DIMIA to continue
approving sponsorship of an alternate candidate from overseas.

61 Under cross examination Mr Goellnicht confirmed that on the current visa applying to Isabelle and Peter Gault, Mrs Gault
was in a position to work not just for the College but for any other employer pending the outcome of the permanent
residency application being processed in London.

62 He stated that, in general, DIMIA�s involvement in a situation of this nature would be to ensure that the DIMIA Regulations
are applied with respect to the integrity the Labour Market Testing process and DIMIA would not become involved in the
selection of an employee. If an employer had found someone to be suitable that would not be a question or issue that they
would normally investigate further.
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63 Mr Goellnicht confirmed that he has no experience of a sponsored applicant who had appealed the outcome of the Labour
Market Testing process where a suitable applicant who was an Australian Citizen was found.

64 He stated that he did not believe there was a direct appeal process in respect to that matter, but it was open to Mrs Gault to
seek a review of her visa in a general sense, once sponsorship was withdrawn.

65 He stated that in the event that an employer did find a suitable person in line with the requirements of the regulations in
relation to Labour Market Testing and DIMIA was advised that a suitable person had been found, then on DIMIA receiving
that advice, DIMIA would not approve the continuing sponsorship because the circumstances did not meet DIMIA
Regulations for an approved sponsorship.

Issues
66 Mrs Gault claims that the College summarily dismissed her and that the dismissal was unfair.
67 She also claims that her contract of employment had been breached with respect to insufficient notice being given on

termination.
68 Further, she claims that the respondent failed to negotiate the termination as required under the disputes settlement procedure

of her contract of employment, specifically �Appendix � Resolution of Disputes Requirement� of the Award. Requests to
meet with the Board subsequent to her dismissal were not responded to initially. When a response was received it was a
refusal to meet with her.

69 She acknowledged that there was a requirement for the College to undertake Labour Market Testing and that Mr Smith had
the right to hire and terminate teachers at the College. However, there were repeated undertakings by the College that they
would do everything they could to have Mrs Gault remain on the staff. She argued that the College could have done more to
ensure that she could continue teaching at the school. She argued that other options were available to the respondent in
relation to DIMIA Regulations.

70 Mrs Gault stated that given the new visa situation of her and her husband that she could have remained employed at the
school even though sponsorship was withdrawn. She claimed that a bridging visa was always in place and on that basis this
should have assisted in allowing her to remain employed.

71 She also maintained that sponsorship was withdrawn by the College of its own volition and that they could not rely on the
DIMIA Regulations in order to withdraw that sponsorship and terminate her employment.

72 She maintains that in all of the circumstances the dismissal was unfair and that she should have remained on staff teaching
French at the College as she was suitable for the position and was a better teacher than Ms Newton.

73 It was the position of the respondent that as a result of the DIMIA Regulations applying to a situation of this nature the
College was unable to continue employing Mrs Gault. On this basis, the respondent had no other option than to terminate her
employment, therefore there was a valid reason for terminating her.

74 The respondent argued that it was not a summary termination as six weeks� pay had been paid pursuant to Mrs Gault�s
contract of employment, and some notice had been given of the Labour Market Testing requirements and Mrs Gault was
aware of the consequences of this process.

75 The respondent argued that effectively the situation was one of frustration of the contract of the employment where
sponsorship of Mrs Gault was integral to her being able to remain teaching at the College. Once sponsorship was withdrawn,
and Ms Newton appointed as the French teacher, due to Labour Market Testing, there was no capacity for her to continue
being employed by the College. This led to her termination of employment through no fault of the College or Mrs Gault.

76 It was also argued that even though there may have been options to obviate the effects of Labour Market Testing, these
options were regarded as being against the spirit and terms of DIMIA Regulations. Even if alternative options were
undertaken there would still be uncertainty with respect to the availability of a teacher for the school for the year 2002, as
Mrs Gault�s visa status was unclear.

77 Once Labour Market Testing was invoked it set in train a series of events which bound the College, leading to the fair
termination of Mrs Gault�s employment.

Findings
78 I carefully observed all of the witnesses when giving evidence during these proceedings and I have no doubt that each person

gave their evidence truthfully and to the best of their recollection. Therefore, I accept the evidence of each witness.
79 I find that Mrs Gault was a French teacher at Winthrop Baptist College from January 2001 through to December 2001. She

gave up a position in England in order to take up this role. The College went to some trouble to ensure that she had an
appropriate visa while she worked for the College in the year 2001 pending the outcome of her permanent residency
application.

80 I find that Mrs Gault was successful as a French teacher at the College and this led to her being appointed as a permanent
teacher in October 2001. I also find that this letter was given to her to assist with her permanent residency application, and
that both parties were aware when the letter was issued to Mrs Gault, that visa requirements enabling Mrs Gault to remain
teaching at the College still had to be worked through.

81 I find that in order to retain Mrs Gault as a teacher for 2002, the College was required to make application to DIMIA in order
to ensure that her sponsorship visa was extended to cover the year 2002. The school made an application to DIMIA in late
2001 and arising out of that application the school was informed that Labour Market Testing had to take place.

82 Mrs Gault was informed of this requirement as soon as possible after the school was aware of the requirements in this area.
This took place on or about 17 January 2002. The College was prepared to undertake this Labour Market Testing in order to
comply with DIMIA requirements to remain sponsoring Mrs Gault. I find that the College went to some trouble and expense
in order to advertise Mrs Gault�s position. Mrs Gault agreed with this course of action taking place as Labour Market Testing
was a requirement in order to allow her to remain on a sponsored visa, and teach at the College.

83 I find that Mrs Gault commenced teaching for the College in 2002 on Thursday 31 January 2002. She attended an in-service
course that day, and again on Friday 1 February 2002. She was in a position to commence teaching students on Monday
4 February 2002.

84 I find that Labour Market Testing was done on the basis that there was no clear expectation that a suitable alternative French
teacher would be found to take Mrs Gault�s place.

85 I find that Mrs Gault was kept informed of the applicants who applied for the position of French teacher at the College as a
result of the Labour Market Testing requirements, and that she was specifically informed that there was one more interview
to be undertaken by the College prior to students arriving at the school on 4 February 2002.
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86 I find that Mr Smith was given the authority by the Board on 2 February 2002 to appoint Ms Newton. If Ms Newton was
found to be a suitable French teacher, that is an Australian citizen or permanent resident having the appropriate skills and
qualifications and active Christian faith which the Board required, then Mr Smith had the authority to appoint her as the
French teacher in place of Mrs Gault.

87 The evidence was clear that, from time to time, Mr Smith was given the authority to hire and terminate staff, particularly in a
situation where an urgent decision had to be made.

88 I find the requirements of Labour Market Testing are not designed to determine the best applicant for the position. It is to
find a suitable Australian citizen or permanent resident who could fill that role.

89 I also find that this process had to be undertaken prior to DIMIA re-issuing a sponsorship visa for Mrs Gault for the year
2002.

90 I find that Mr Smith found Ms Newton to be a suitable applicant for the position of French teacher at the College and after
checking references duly appointed Ms Newton to that position under the authority of the Board.

91 I find that Mr Smith informed Mrs Gault of the appointment of Ms Newton as soon as possible after the appointment was
made. I find that attempts were made by Mr Smith to explain the situation. Both Mr Smith and Mr Burton attended meetings
on Saturday 2 February and Sunday 3 February 2002 with Isabelle and Peter Gault to discuss the issue.

92 I find that the College made attempts to canvass options apart from withdrawing sponsorship of Mrs Gault to retain her at the
school, on the basis that the College believed that Mrs Gault was an outstanding teacher whom the College would be more
than happy to retain as a teacher.

93 I find that Mr Smith met with Mr Galloway with this in mind. However, I find Mr Smith had a genuine belief that the
College would be �bending the rules� and acting outside of the DIMIA Regulations if options discussed with Mr Galloway
were proceeded with. I also find that there would have been uncertainty about having a French teacher at the College for the
whole of the year if this path was followed given that Mrs Gault only had a temporary visa through to 28 March 2002.

94 I find that Mrs Gault was informed by Mr Smith that Ms Newton was to take up the new job as French teacher on Saturday
2 February 2002 and that Mrs Gault�s employment was terminated as a result of a discussion with Mr Smith both on the
phone on the afternoon of Saturday 2 February 2002 and at the meeting which took place that evening. This occurred
notwithstanding Mr Smith�s commitment to review the immigration issues in relation to her visa.

95 At the meeting on Sunday evening the 3 February 2002, I find that dismissal was re-confirmed by Mr Smith.
96 I also find that Mr Smith made it clear to Mrs Gault that she was not to come to the College on Monday 4 February 2002 to

teach students.
97 I find that Mrs Gault was very distressed and shocked about the decision to appoint Ms Newton. This is understandable given

her commitment to the position and talents as a teacher which were confirmed by both witnesses for the applicant and the
respondent.

98 I also find that the timing was most unfortunate for Mrs Gault. It was critical for her to retain her employment because her
husband was also able to work in Australia on the basis of the College�s sponsorship of her.

99 I find that 6 weeks� pay was given to Mrs Gault by Winthrop Baptist College in lieu of notice.
100 I find that attempts were made by Mrs Gault to discuss the termination with the Board. However, at least one Board member

refused to meet with her as an unfair dismissal application had been foreshadowed to be lodged in the Commission. Further,
given the circumstances, the Board had formed the view that a meeting to discuss the termination would not be helpful,
(Exhibit A15), as the Board believed it had followed correct procedures with respect to the termination.

Conclusions
101 This is an unusual set of circumstances as Mrs Gault was regarded as a capable teacher who fitted in well at the College. It is

not normally the case that an employee in this position would be terminated. However, Mrs Gault�s employment was
terminated through no fault of her own or of the College. The contract of employment could not continue as her job had to be
given to an alternative teacher, pursuant to the requirements of DIMIA Regulations in relation to Labour Market Testing.

102 With respect to this matter, the contract of employment between Mrs Gault and the College could no longer continue when
the College was required, under DIMIA regulations, to undertake Labour Market Testing and a suitable candidate who was
an Australian citizen or permanent resident was found for her position. Further, as Mrs Gault accepted that Labour Market
Testing formed part of her contract of employment, she had to accept its outcome.

103 The College was required as part of that process to appoint the new candidate to the position of French teacher at the school.
If this did not occur subsequent to Labour Market Testing, DIMIA Regulations would have been breached. This effect of this
was twofold�

1) Winthrop Baptist College was required to withdraw its sponsorship of Mrs Gault, as a suitable applicant had been
found under Labour Market Testing.

2) Mrs Gault�s position had to be offered to a different teacher, thus leading to the termination of her contract of
employment, as there was no other position of French teacher available to Mrs Gault at the College.

104 Mrs Gault knew of the prospect of Labour Market Testing in January 2002, and was aware of the consequences of that
process. Accordingly, her termination was for a valid reason, as there was no longer a position as French teacher available to
her at the College. Even though she maintained she was a better teacher than Ms Newton, this was not relevant to the Labour
Market Testing requirements.

105 The applicant claimed that the dismissal was a summary dismissal. Even though the termination was effected with haste, she
was kept informed of DIMIA requirements and of the Labour Market Testing process and of the events occurring in relation
to interviewing applicants for her position. Further, she was informed as soon as possible after the decision was made on
2 February 2002 to appoint Ms Newton to her position. Every effort was made by Winthrop Baptist College to expeditiously
explore alternatives in relation to the immigration requirements, but at the end of the day the College formed the view that it
was not appropriate to explore other options. This was based, correctly in my assessment, on the view that they had formed
that if they followed a different path, DIMIA Regulations would not be complied with as intended, and, given Mrs Gault�s
visa problems, uncertainty would have remained over having a French teacher available for the full year.

106 With respect to the issue raised in relation to the obligations of an employer under the dispute settlement procedures of the
Award, I accept the position of the respondent. The Board had formed the view that they would not meet with Mrs Gault
because in the circumstances it would not be helpful. The Board delayed its response to Mrs Gault as they were seeking
clarification of the issue with DIMIA. Once this was done and the Board had reached the view it had acted properly, the
Board decided not to meet with Mrs Gault. This was not an unreasonable position to adopt. Further, Mr Smith had already
met with Mrs Gault subsequent to her termination in order to canvass options apart from termination.
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107 Even though I have found that there was a valid reason for the dismissal, the termination of employment was not effected in
accordance with the provisions of Mrs Gault�s contract of employment.

108 It was common ground during the hearing that the terms of the Award formed the basis of Mrs Gault�s contract of
employment. Thus, in taking steps to terminate her employment the College was obliged to comply with the terms and
conditions of Mrs Gault�s contract of employment. Clause 7(2) of the Award provides that termination of employment
requires at least six weeks� notice to take effect from �the close of school business at the end of school term�. The only
variation to this is where this requirement may be waived or varied by mutual agreement between the teacher and the
employer.

109 Mrs Gault was paid 6 weeks� pay in lieu of notice with effect from the 4 February 2002. The payment of 6 weeks� pay in lieu
of notice was not agreed to by Mrs Gault, thus there was no agreed variation to the award requirement between Mrs Gault
and the College.

110 I have already found that Mrs Gault officially commenced the 2002 school year on 31 January 2002 by attending 2 days of
structured in-service days on 31 January and 1 February 2002. She was required to be in attendance on those days by
Winthrop Baptist College, in order to prepare for the students attending school on Monday 4 February 2002.

111 Mrs Gault�s contract of employment requires that a minimum of 6 weeks� pay in lieu of notice be paid up to the end of the
school term. Payment was not made to the end of the school term, which is required by Clause 7(2) of the Award. In my
view Mrs Gault was entitled to receive payment for the full term up to Friday 19 April 2002 � a period of 11 weeks and not
6 weeks as was paid.

112 On the basis that the termination of employment was not effected in accordance with Mrs Gault�s contract of employment, I
find to that extent that the dismissal was unfair.

113 At the outset the applicant made it clear that she was seeking re-instatement. However, I am not prepared to order re-
instatement on the basis that I am of the view that there was a valid reason for the termination of Mrs Gault, and it is
impracticable to appoint Mrs Gault to her former position.

114 In the circumstances even though re-instatement is the primary remedy in matters of this nature I do not believe that re-
instatement is practicable in these circumstances.

115 I have reached this conclusion on the basis that Mrs Gault�s position has already been filled by a �suitable� person under the
DIMIA Labour Market Testing requirements. These requirements had to be met, in order for Winthrop Baptist College to
remain sponsoring Mrs Gault. To re-instate Isabelle Gault to that position would, in my view, be contrary to DIMIA
Regulations.

116 The principles to be applied in assessing compensation have been set down in Bogunovich v Bayside Western Australia Pty
Ltd (1999) 79 WAIG 8.

117 In a case of this nature, the Commission must make a finding as to the loss and/or injury. I find that Mrs Gault has suffered a
loss with respect to insufficient notice being given, pursuant to her contract of employment.

118 In the circumstances, I have formed the view that it is appropriate to award compensation of an amount equating to the notice
that Isabelle Gault should have received when her employment was terminated on 2 February 2002. I find this period to be
5 weeks� pay, based on an amount of $835 per week. This amounts to $4,175. Minutes of Proposed Order will now issue.

_________

2002 WAIRC 05631
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ISABELLE ESTHER GAULT, APPLICANT
v.
WINTHROP BAPTIST COLLEGE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 24 MAY 2002
FILE NO/S. APPLICATION 254 OF 2002
CITATION NO. 2002 WAIRC 05631
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr P Gault (as agent) on behalf of the applicant and Mr R Gifford (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1 DECLARES THAT Isabelle Esther Gault was unfairly dismissed by the respondent;
2 DECLARES THAT reinstatement of Mrs Gault is impracticable;
3 ORDERS the respondent to pay Mrs Gault compensation in the sum of $4,175.00 gross, within 7 days of the date

hereof.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05565
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADBURY WILLIAM GIRDWOOD, APPLICANT
v.
SURTRON TECHNOLOGIES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 15 MAY 2002
FILE NO. APPLICATION 2344 OF 2001
CITATION NO. 2002 WAIRC 05565
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Mr M. Bennett (of counsel)
Respondent Mr E. Nielsen (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 28 December 2001 Mr Girdwood, through his solicitors, lodged a Notice of Application claiming harsh, oppressive and

unfair dismissal. On 21 January 2002 the respondent, through its solicitors, lodged a Notice of Answer which objected to the
jurisdiction of the Commission because at the time of termination Mr Girdwood and the respondent were parties to a
workplace agreement which was registered by the Commissioner of Workplace Agreements. The respondent submitted that the
workplace agreement does not provide in its terms (or at all) for referral to the Commission of any claim by Mr Girdwood of
harsh, oppressive or unfair dismissal from employment and thus s.7G(1) of the Industrial Relations Act 1979 cannot be
invoked to found jurisdiction in the Commission for the application.

2 As a result of the Notice of Answer the Commission required Mr Girdwood through his solicitors to respond to the issue of
jurisdiction. Mr Girdwood�s solicitors lodged a response to the Notice of Answer and he has also lodged an affidavit on
13 March 2002. The Commission thereupon listed the matter for hearing on the point of jurisdiction only.
The facts

3 I find the relevant facts to be as follows. The respondent provides technological services in relation to mining and processing
of industrial minerals. Mr Girdwood and the respondent entered into a contract of employment by exchange of letters dated
28 November 2000 (offer) and 1 December 2000 (acceptance). He was employed as the respondent�s general manager.

4 Mr Girdwood and the respondent then entered into a workplace agreement dated 30 April 2001 (exhibit R2). The workplace
agreement was accepted at the office of the Commissioner of Workplace Agreements on 2 May 2001 (letter from
Commissioner of Workplace Agreements for April 2002 as provided by the respondent�s solicitors subsequent to the hearing).
The Commissioner of Workplace Agreements registered the workplace agreement on 5 June 2001 (exhibit R1).

5 The workplace agreement does not provide for the referral of a claim of harsh, oppressive or unfair dismissal to the
Commission.
Applicant�s submissions

6 It is submitted on behalf of Mr Girdwood that as a matter of law at the date of his dismissal his employment was governed by
the original employment contract entered into by an exchange of letters and, in addition, the workplace agreement. Reliance
was placed upon the decision of the High Court in Concut Pty Ltd v. Worrell (2000) 75 ALJR 312 to establish that an
employee may have rights subsisting under two co-existing contracts of employment. It is further submitted that the Workplace
Agreements Act 1993 specifically recognises this in s.5(3)(a) of that Act and preserves the right of Mr Girdwood to argue that
there was a co-existing contract of employment at common law. He submits that it is material that the workplace agreement
does not expressly displace the prior agreement and does not purport to exclusively govern any claim of unfair dismissal. The
claim that is brought to the Commission is brought under the original employment contract and not under the workplace
agreement.
Respondent�s submissions

7 The respondent submits that the workplace agreement takes precedent by virtue of the statute. There was no reference within
the original written terms of employment to termination of employment. Therefore, the workplace agreement modified the
original agreement significantly, if not completely. The workplace agreement specifically provides for one month�s notice to
be given by either party to the other in order to terminate the employment. Even if it could be said that Mr Girdwood has rights
under two co-existing contracts of employment there is nothing in the first agreement made in December 2000 which deals in
any way with either parties� right to terminate the contract. However, in the workplace agreement those rights are expressly
dealt with by implication from the Workplace Agreements Act 1993.
Conclusion

8 By virtue of s.7A of the Act, the Industrial Relations Act 1979 has effect subject to the Workplace Agreements Act 1993.
Further, by s.7B of the Industrial Relations Act 1979 where any employer and an employee are parties to a workplace
agreement they are not in relation to one another within the definitions of employer and employee respectively.

9 I am satisfied that Mr Girdwood and the respondent were parties to a workplace agreement at the time of Mr Girdwood�s
dismissal. A �workplace agreement� means a workplace agreement that is �in force� under the Workplace Agreements Act
1993. I am satisfied that Mr Girdwood�s workplace agreement was �in force� under the Workplace Agreements Act
1993 because it was signed on 30 April 2001; by s.19(2) the workplace agreement had effect when it was signed; it was lodged
for registration within the 21 days required by s.27(1) of the Workplace Agreements Act 1993 and it was registered pursuant to
s.31 of the Workplace Agreements Act 1993.

10 By s.18 of the Workplace Agreements Act 1993 there is implied in every workplace agreement a provision that the employer
must not unfairly, harshly or oppressively dismiss from employment any employee who is party to the agreement. I therefore
find that it was an implied term of that workplace agreement that the respondent would not unfairly, harshly or oppressively
dismiss Mr Girdwood. That provision is enforceable under s.51 of the Workplace Agreements Act 1993 and not s.29 of the
Industrial Relations Act 1979.
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11 Thus, the claim that has been brought to the Commission is a claim by an employee party to a workplace agreement that he has
been harshly, oppressively or unfairly dismissed. By virtue of the operation of the Workplace Agreements Act 1993 that is a
claim that may only be brought in the Industrial Magistrate�s Court. Specifically, this Commission has no jurisdiction to
determine a claim by a party to a registered workplace agreement that that party has been harshly, oppressively or unfairly
dismissed unless the workplace agreement provides for the referral of those claims to the Commission under s.7G of the
Industrial Relations Act 1979.

12 I acknowledge that an employee may have rights subsisting under two co-existing contracts of employment. However, where,
as here, Parliament has seen fit by statute to provide that an employee covered by a workplace agreement is not able to bring a
claim of harsh, oppressive or unfair dismissal to this Commission unless the workplace agreement so provides, the position at
common law is overridden. In this case, the claim that is brought to the Commission is specifically provided for by Parliament
to be dealt with by an Industrial Magistrate�s Court. Had the claim by Mr Girdwood been a claim, for example, for an
entitlement which arose under his original contract of employment and which was not a part of the workplace agreement, then
such a claim could be brought to the Commission because the operation of the Workplace Agreements Act 1993 and the
Industrial Relations Act 1979 would not oust the jurisdiction of the Commission.

13 However, Mr Girdwood has been dismissed from his employment and a claim by an employee who was party to a workplace
agreement that his dismissal was harsh, oppressive or unfair is specifically covered by the Workplace Agreements Act 1993.

14 I note that Mr Girdwood would submit that it was not his intention when signing the workplace agreement to alter any of the
fundamental terms of his then existing contract of employment. Even if that is a submission which is able to be made on the
facts, he signed a workplace agreement which specifically provided that his employment was able to be terminated on any day
by one party giving the other party one month�s notice of termination. The specific provision must be taken to have been
intended by the parties to come into existence so that Mr Girdwood�s statement in his affidavit that he may not have intended
that to occur, if that indeed is the purport of his submission, cannot change the fact that by signing the workplace agreement he
did at least in relation to termination of employment alter his contract of employment.

15 For all of the above reasons I conclude that the Commission does not have the jurisdiction to deal with Mr Girdwood�s claim.
An Order now issues that his application be dismissed for want of jurisdiction.

_________

2002 WAIRC 05568
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADBURY WILLIAM GIRDWOOD, APPLICANT
v.
SURTRON TECHNOLOGIES PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 15 MAY 2002
FILE NO. APPLICATION 2344 OF 2001
CITATION NO. 2002 WAIRC 05568
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Mr M. Bennett (of counsel)
Respondent Mr E. Nielsen (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Bennett (of counsel) on behalf of the applicant and Mr E. Nielsen (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed for want of jurisdiction.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05507
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY GRANT HALLIGAN, APPLICANT
v.
BAMBOO HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED WEDNESDAY, 8 MAY 2002
FILE NO. APPLICATION 1624 OF 2001
CITATION NO. 2002 WAIRC 05507
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Mr M Hynes (of counsel)
Respondent Mr E Rea (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is a claim by the applicant pursuant to s.29 (1)(b)(i) of the Industrial Relations Act 1979 (as amended) (�the Act�) that he

was unfairly dismissed by the respondent on 17 August 2001.
2 A preliminary issue was raised by the agent for the respondent that being whether the applicant was engaged as an employee or

as an independent contractor. The respondent argued that if it was found that the applicant was an independent contractor then
the respondent claims that there is no jurisdiction for the Commission to hear the application for unfair dismissal. The
respondent argued that in the event that the applicant is not found to have been an employee then a dismissal could not have
eventuated and therefore his claim lapses.

3 The respondent also argued that in the event that the Commission finds that the applicant was an employee, there was no unfair
dismissal.

4 Mr Halligan argues that he was an employee and that the termination effected on 17 August 2001 was unfair.
5 It was agreed by both parties at the outset of the hearing that both the issue of jurisdiction of the Commission to hear this

matter in relation to the employment status of Mr Halligan and the events leading to the ending of Mr Halligan working with
the respondent were to be argued at the hearing.

6 Mr Halligan relies on his testimony and that of his wife Mrs Maria Halligan in order to prove his claim. The respondent called
a director of Bamboo Holdings Pty Ltd, Mr Frank Deng to give evidence in support of the respondent�s position.
Evidence.

7 The applicant indicated that he initiated contact with Mr Deng in order to obtain employment with Bamboo Holdings Pty Ltd
in early November 2000. He approached Mr Deng by phone because he understood Mr Deng was looking to employ a
manager of two businesses in Tom Price that were run by Bamboo Holdings Pty Ltd. Those two businesses were Tom Price
Engineering and Pilbara Scaffolding.

8 Subsequent to their initial meeting Mr Halligan was employed as a manager by Bamboo Holdings Pty Ltd. At this initial
meeting in early November 2000 it was agreed between Mr Deng and Mr Halligan that he was to be the manager of the two
businesses. His remuneration was to be $35.00 per hour and on the evidence of Mr Halligan, Mr Deng expected him to work
for 10 hours per day, 5 days a week. Sick leave and annual leave was not to be paid over and above the $35.00 per hour.

9 Mr Deng requested that Mr Halligan supply an ABN number and generate invoices in order to be paid for the work he
undertook. Invoices were to be supplied to Bamboo Holdings Pty Ltd on a weekly basis. This later changed to fortnightly
invoicing. The understanding between the parties was that there would be a trial period of two months and it was Mr
Halligan�s evidence that the job would be long term if things went well between him and the respondent.

10 There was an understanding between the parties that accommodation in Tom Price was to be provided by Bamboo Holdings
Pty Ltd as well as a vehicle for both work and personal use. An airfare to Tom Price was provided to Mr Halligan along with
return airfares to Perth every four weeks.

11 There was an arrangement that any expenses Mr Halligan incurred as a result of undertaking his job as manager were to be
reimbursed and added to Mr Halligan�s weekly invoice. These expenses included incidentals such as fuel. As well as the
hourly rate that was paid to Mr Halligan, GST was included on the invoice, which was to be paid by the respondent.

12 The applicant�s role was to look for new business for the respondent, quoting for jobs, as well as managing contracts which
both Pilbara Scaffolding and Tom Price Engineering undertook. Day to day administrative duties were also undertaken. Work
involved both on-site supervision, as well as workshop supervisory duties. In particular there was a large contract with
Hamersley Iron which Mr Halligan oversaw just prior to him being terminated by the respondent.

13 Mr Halligan testified that for most of his employment things were going well with respect to his employment and a number of
initiatives which he generated occurred in relation to making the two businesses more profitable. He testified that the computer
system was upgraded and the work space he was provided with was also upgraded. He also obtained and oversaw the
Hamersley Iron contract which was a major undertaking for him personally and for the respondent.

14 Mr Halligan testified that he wore a uniform provided by the respondent and it had the name Tom Price Engineering on the
shirt and both Pilbara Scaffolding and Tom Price Engineering on the jacket. It was an expectation of the respondent that the
uniform was to be worn. A business card was also generated by the respondent for Mr Halligan, with contact details for both
Pilbara Scaffolding and Tom Price Engineering. On that business card Mr Halligan was nominated as the manager of the two
businesses.

15 As things went well during the initial trial period, Mr Halligan arranged for his wife and two of his three children to relocate to
Tom Price in early 2001. This was done with the agreement of Mr Deng. It was Mr Halligan�s understanding that the
relocation costs were to be paid by the respondent. Mr Halligan testified that he would not have relocated his wife and
uprooted his two children from school unless there was the prospect of long term work. He stated that the move did cause some
distress to his son who was not keen to move to Tom Price because he was leaving his friends for an extended period of time.

16 All utilities such as water and electricity accounts of the applicant were paid by the respondent.
17 With respect to his work, the applicant states that he liaised very closely with Mr Deng and his brother in law, Mr Ng on daily

issues. Mr Deng also assisted with liaising with clients such as Hamersley Iron.
18 Mr Halligan had ongoing dealings with a Mr KC Ong who was a consultant accountant to the respondent and who was

employed to improve the efficiency of the businesses in Tom Price.
19 With respect to business related expenses, Mr Halligan testified that he was authorised to spend only up to a limited amount of

money on his own volition and any other payments had to be recommended by Mr Ong for payment by Mr Deng.
20 Mr Halligan testified that he supplied no tools as his job was administrative and the respondent provided his place of work and

any day to day equipment that was necessary such as pens, paper and a computer.
21 The applicant did not work for others whilst working with the respondent. Indeed, Mr Halligan�s evidence was that he was a

full time employee of the respondent.
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22 Weekly invoices were generated by Mr Halligan in order for him to be paid. The invoices were under the name of M & M
Halligan which it was claimed, was a business run by Mr Halligan and his wife. The business, he claimed, was not registered.
Mr Halligan testified that he had an ABN number, as part of operating the business name. Mr Halligan did not have any
business cards in the name of M & M Halligan and did not, throughout his time of employment with the respondent, undertake
work in the name of M & M Halligan.

23 Approximately two months prior to August 2001 Mr Halligan oversaw a substantial contract with Hamersley Iron and during
this time it was his evidence that he was working a minimum of 50 hours per week, and from time to time was so busy that he
wasn�t able to return home in the evening, and slept on site. His evidence was that he was very keen to ensure that this job
went well and so he put an enormous amount of his energy into ensuring that this contract was successful.

24 At no stage, Mr Halligan maintained, were there any warnings about the quality of his work, nor was he ever made aware that
his job was in jeopardy and that he was generating insufficient contracts for the respondent.

25 Towards the beginning of August 2001 there was a dispute between the applicant and respondent over two issues. One was that
the respondent was now requiring Mr Halligan and a number of its other workers who previously had their electricity accounts
paid by Bamboo Holdings Pty Ltd to now pay their own electricity accounts. Mr Halligan testified that he was upset about this
because he believed it was contrary to the original undertaking being given by the respondent to pay the account. Further, Mr
Halligan became concerned an account for his family�s relocation to Tom Price earlier in the year was still outstanding. That
account, on Mr Halligan�s evidence, was sent to Tom Price Engineering for payment.

26 Things came to a head on 17 August 2001 when Mr Halligan contacted Mr Deng to discuss why it was that he now had to pay
his electricity accounts and why it was that the relocation expenses for his family were still outstanding. He contacted Mr Deng
who drove from Paraburdoo to have a meeting with Mr Halligan on the 17 August 2001. At the meeting there was a heated
exchange between the applicant and the respondent, which finished with Mr Deng terminating the employment of Mr Halligan.
Mr Halligan�s evidence was that he was told by Mr Deng that he could F_ off. Mr Halligan took that to mean that he was
sacked. He accordingly packed his things and went home to his house in Tom Price.

27 Evidence was given by Mr Halligan that there was a meeting between Mr Deng, Mr Halligan and Mrs Halligan some two days
later in Tom Price. Mr Deng came to the Halligan�s house in Tom Price whilst they were in the middle of packing up to return
to Perth. The parties were looking at finalising the matters in dispute between them by the respondent paying an amount of
money. However there was an outstanding issue in relation to a management plan which Mr Halligan claims he set up for the
respondent. The plan was based on a plan from another organisation which Mr Halligan had organised for the respondent and
Mr Halligan claimed that there was another copy on the computer at his former place of work. In any event Mr Deng contacted
the police to collect the management plan on that day. The plan was handed over to the police and the settlement of the agreed
sum never took place.

28 Mr Halligan received an employment separation certificate dated 31/08/2001 from the respondent claiming that a termination
was effected because the respondent could not afford to keep Mr Halligan employed (Exhibit A2).

29 Mr Halligan testified that the effect of his dismissal had been devastating on him and his family. He claimed he has suffered a
breakdown as a result of the dismissal and that he has only recently been well enough to return to work. In support of this, he
tendered Exhibit A3 which is a letter from Mr Halligan�s doctor confirming that he has been unfit for work from 11 September
2001, through to March 2002. The letter confirms that Mr Halligan had recently been undertaking casual light duties which
were assisting in his return to the workforce, albeit in a limited capacity. As at 3 April 2002, according to the letter, Mr
Halligan was certified fit for full time work, but not necessarily to undertake work at a managerial level.

30 Mr Halligan maintains that reinstatement is not practicable as he was so physically and mentally distressed by the dismissal
that he could no longer work for the respondent.

31 Mr Halligan testified that in the time since his dismissal he had worked one week for $17 per hour as a scaffolder and had
recently gained on-going work on the same rate of pay. He stated that he had been out of work for a period of 30 weeks.

32 Mrs Halligan also gave evidence for the applicant. Her evidence was that she had never been employed by the business name
of M & M Halligan and that no other employee had ever been employed by M & M Halligan. She conceded that the business
was established for taxation purposes. Mrs Halligan confirmed that on the major contract for Hamersley Iron that was
undertaken just prior to Mr Halligan finishing work with the respondent, he spent many hours on site and on occasions did not
return home. She stated that in her view the dismissal was totally unexpected as there was no warning that it was coming. Mrs
Halligan also confirmed Mr Halligan�s evidence that there was a meeting with Mr Deng some two days after the termination of
Mr Halligan at their residence in Tom Price and that an amount of money was discussed between the parties in order to settle
their dispute.

33 Mr Deng gave evidence on behalf of the respondent. He confirmed that Mr Halligan approached him for work and that there
was an agreement for the respondent to supply a house, a car and that Mr Halligan was to be paid $35.00 per hour. He claims
that employment was to be on the basis that if there was no work there would be no pay. Employment would continue as long
as there was work available. Mr Deng described this as being the customary practise of how his company operated in the North
West and how everyone involved in his business was to operate. Mr Deng indicated that the applicant was required to provide
an ABN number. He accepted that GST would be paid over and above the hourly rate of $35.00 per hour and he confirmed the
applicant was to be paid weekly. However this became fortnightly after Mr Ong was engaged to effect efficiencies with respect
to the respondent�s operations.

34 Sick leave and annual leave was not paid to Mr Halligan.
35 Mr Deng confirmed that Mr Halligan�s employment was on the basis of an indefinite contract.
36 Mr Deng claims the respondent was losing money in mid 2001 as a result of a lack of contracts being undertaken by the

respondent. However when Mr Halligan initially arrived in Tom Price it appears that the respondent was making a reasonable
amount of profit.

37 Mr Deng�s evidence was that on at least one occasion the applicant threatened him verbally.
38 He claims that from time to time issues were raised with Mr Halligan about financial losses that the respondent was suffering

and that he was concerned Mr Halligan was not gaining enough contracts for the businesses.
39 His evidence was that there was an agreement to pay Mr Halligan�s relocation costs but no specific amount was agreed to. Mr

Deng claimed that the $6,000 or more the company was being charged in order to fund the relocation was excessive and he
refused to pay the full amount.

40 His evidence was that Mr Halligan had authority to spend the respondent�s money to the extent that he chose. However his
evidence was clarified under cross examination when he stated that it was Mr Deng who signed the cheques which were
prepared and approved by Mr Dennis Ng.
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41 Mr Deng�s evidence was that he did have an ongoing input into the day to day activities of the two entities, Pilbara Scaffolding
and Tom Price Engineering and that he liaised on a regular basis with Mr Halligan with respect to various contracts.

42 Mr Deng claimed that Mr Halligan was terminated because of lack of performance, and because of the financial difficulties
that the business was suffering. He also conceded that there was a heated discussion between Mr Halligan and himself on the
17 August 2001 and arising out of that meeting Mr Halligan was terminated. He also claimed that Mr Halligan had behaved
disrespectfully to him and that was another reason for dismissing the applicant.

43 His evidence was that there was a meeting some two days after Mr Halligan left employment with the respondent and that
there was discussion about a settlement figure. However this discussion did not come to any productive finality as a result of a
dispute over the management plan that it was claimed Mr Halligan had removed from his premises.

44 His evidence was that approximately two months subsequent to Mr Halligan leaving employment with the respondent another
manager was secured in order to undertake the work that Mr Halligan was previously doing.
Findings.

45 Where there is conflict in the evidence, the Commission is required to make findings on the credibility of witnesses. Having
carefully observed the applicant during evidence in chief and cross examination I have no doubts about the truthfulness of his
story. I have not the same confidence with the evidence of Mr Deng. He prevaricated at times whilst giving his evidence, did
not answer some questions directly and once changed his position when pressed under cross examination. On this basis, where
the evidence given by Mr Halligan and Mr Deng conflicts, I prefer the evidence of Mr Halligan.

46 I find that Mr Halligan entered into an employment arrangement with Bamboo Holdings Pty Ltd to commence as a manager of
Pilbara Scaffolding and Tom Price Engineering on 6 November 2000. I am satisfied that there was a discussion prior to
commencement of that employment where it was agreed between the parties, that Mr Halligan was to be employed for
10 hours per day 5 days per week at a rate of $35.00 per hour and that amount was to be inclusive of any payment for sick
leave or annual leave.

47 I find that there was agreement between the parties that Mr Halligan was to have his accommodation paid and a vehicle
supplied. The vehicle was for both personal and work use and that his work related out of pocket and utility expenses whilst
employed at Tom Price were to be paid by the respondent.

48 I find that the respondent agreed to pay for return airfares every 4 weeks for Mr Halligan to visit his family.
49 I find that there was to be an initial period of probation whereby both parties had the opportunity to assess each other�s

suitability. I also find that after this initial period, both parties regarded Mr Halligan�s position as being long term.
50 I find that on the basis of this long term arrangement between the applicant and the respondent Mr Halligan�s wife and two

children joined him in Tom Price on 4 January 2001.
51 I find that it was a requirement of Mr Halligan�s employment that he provide an ABN number and that he be required to

generate invoices in order for him to be paid.
52 I accept the evidence of Mr Halligan that no issues were taken with the quality and standard of his work and that he worked

hard in order to fulfil his obligations to the respondent and endeavoured to ensure that the business was profitable. This was
evidenced by his commitment to the Hamersley Iron project where he stated that it was an opportunity to prove himself at a
managerial level and he made a substantial personal and professional commitment in order to do that. This commitment was
corroborated by the evidence of his wife, whose evidence I have no reason to doubt, given the direct and unhesitating manner
in which it was given.

53 I find that there was an arrangement for the respondent to pay the applicant�s relocation expenses from Bunbury to Tom Price
and it was agreed that the applicant�s family would come up to Tom Price. I find that in having the applicant�s family relocate
to Tom Price that this was a major move which caused upheaval for the applicant�s family but this only occurred once it was
clear to the applicant he had the prospects of long term work with the respondent at Tom Price. Mr Halligan was looking at
employment in Tom Price lasting approximately 5 years.
Was Mr Halligan an employee or an independent contractor?

54 Mr Halligan maintains that the totality of the employment relationship between him and the respondent was one of a contract
of service and argued that the main elements of the contract of employment with the respondent support this contention. The
applicant relies on the recent High Court authority applicable to a matter of this nature [Hollis v Vabu Pty Ltd (2001) HCA 44]

55 The respondent argues that the intention of the parties at the time of commencing a contractual relationship was one of a
contract for service not a contract of service. Further, the respondent argued that the contractual relationship was one of an
indefinite contract, subject to work continuing on the basis of contracts signed.

56 In order to determine the issue of the nature of the relationship I am required to review the character of the relationship
between the applicant and respondent. There are a number of relevant indicia to determine the nature of the relationship
between parties. The legal character of a relationship is not limited to the intention of the parties on engagement. There are a
number of significant factors which must be taken into account.
Control.

57 The right of the employer to control what the employee shall do and how the employee shall do it is a significant test in
determining the employment relationship [Stevens v Brodribb Sawmilling Co Pty Ltd (1985 � 1986) 160 CLR 16 and ABLF v
Brajkovich (1991) 71 WAIG 23].

58 On the issue of control, in this case the evidence established that�
1) Mr Halligan could not spend the respondent�s money without authority from Mr KC Ong, Mr Deng�s brother in

law Mr Ng, and Mr Deng. Also Mr Halligan had to report to these people on a range of day to day matters.
2) Mr Halligan negotiated contracts in conjunction with Mr Deng.
3) Mr Deng endeavoured to unilaterally alter Mr Halligan�s hours to 40 hours at one stage.
4) Mr Halligan could not and did not work for other businesses, as conceded by Mr Deng under cross examination.

Clearly, Mr Halligan had an obligation to work only for the respondent whilst he was in Tom Price.
5) Mr Halligan was provided with the respondent�s uniform, which was required to be worn as part of his

employment.
There was not close day to day supervision of Mr Halligan, as one would not normally expect  this of a person in a managerial
position of this nature.

59 From the above it was clear there was a significant amount of control over the applicant in relation to how he went about his
work, how he was supervised, and the extent to which the applicant was effectively bound to work for the respondent.
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Organization Test.
60 A second major element in determining the employment relationship is the organisation test. The question to determine here is

whether or not the applicant is an integral part of the business of the respondent: Stevens v Brodribb Sawmilling Co Pty Ltd (op
cit).

61 It is clear from the evidence of both Mr Halligan and Mr Deng that the applicant undertook work at the behest of the business
as supervised and co-ordinated by Mr Deng, Mr Ong and Mr Dennis Ng. Mr Halligan was provided with a fully maintained
vehicle by the respondent. He was given a business card (Exhibit A1), which described Mr Halligan as the Manager of both
Pilbara Scaffolding and Tom Price Engineering. He had a right to hire and fire workers involved with the respondent and was
initially provided with regular return air fares to visit his family after commencing work with the respondent. These elements
indicate that Mr Halligan was closely involved in the business structure of the respondent, consistent with a contract of service.
Supply of Labour.

62 Mr Halligan did not quote for the job he undertook for the respondent as a normal business operator would. Work was
undertaken on a labour only basis, as there was little if any profit margin built into the rate of pay that Mr Halligan received
after discounting sick leave and annual leave entitlements. This points to a contract of service.
Income.

63 The applicant received a regular weekly and later fortnightly income that was indistinguishable from wages. Indeed he was
paid in a manner consistent with the manner a wage earner might be subject, notwithstanding the variation in hours worked per
week, and the method of taxation.
Hours.

64 An issue was made by the respondent about Mr Halligan being able to work the hours he chose. Mr Deng at one stage sought
to limit the hours worked by Mr Halligan, and Mr Halligan claims he worked more hours than he claimed because of his
commitment to the respondent. At the end of the day I go back to my original finding that I accept the evidence of Mr Halligan
that there was an understanding at the outset that the usual hours per week would be 50, worked over 5 days, at 10 hours per
day and that from time to time Mr Halligan worked additional hours on his own volition in order to prove himself in the job.
This is consistent with a contract of service.
Taxation.

65 Mr Halligan had a taxation arrangement which is indicative of a contract for service. However, in this case Mr Halligan was
required to adopt this arrangement in order to undertake employment with the respondent.

66 With respect to the taxation arrangement it is clear that the set up was that which was required by the respondent when the
applicant commenced working for the respondent, in that;

1) the applicant was required to provide an ABN number as part of his understanding with the employer in order to
commence work.

2) the applicant had to invoice the respondent on the basis of hours worked, normally the agreed 50 hours per
week. GST was added to the invoice as an ABN number had been obtained.

Even though this arrangement is normally one associated with a contract for service, as it was an arrangement initiated by the
respondent, I do not find this factor to be decisive. Further it was a convenience for the respondent as the respondent did not
have to become involved in employee taxation issues.
Termination.

67 It was Mr Deng�s evidence that he terminated Mr Halligan on the 17 August 2001. Termination of an arrangement in this way
is not indicative of a contract for service rather it is indicative of a contact of service.
Provision of Tools / Equipment.

68 All of the equipment for Mr Halligan to undertake his work was supplied by the respondent. This is indicative of a contract of
service.
Separation Certificate.

69 Mr Halligan was issued with a separation certificate by the respondent. I accept Mr Deng�s evidence that this was for social
security purposes. I do not find this factor decisive.
Sick Leave and Annual Leave.

70 Whilst Mr Halligan was not entitled to sick or annual leave, which is indicative of a contract of service, it is also indicative of a
casual employment relationship. Therefore, I do not find this factor to be decisive.

71 There are two other matters that were raised as an issue by the respondent in the proceedings. Mr Halligan gave evidence that
when he first met with Mr Deng to discuss the contractual arrangement with the respondent, he referred to Mr Deng as �the
client.� Even though this may point to a contract for service, I do not find this use of terminology to be significant as Mr
Halligan consistently maintained under cross examination that, even though he had an ABN number and levied GST on his
invoice, he regarded himself as an employee, as explained to him by his accountant. Reference was also made to the issue of
Mr Halligan providing �Managerial Services�. I regard this issue as one of nomenclature which therefore is not determinative
of the employment relationship.

72 Having considered the relevant authorities and after carefully reviewing the way in which Mr Halligan worked for the
respondent, I conclude that the most significant elements of the employment relationship point to a contract of service. I am
aware that some of the indicia point to a contract for service, however, these elements do not outweigh the indicia pointing to a
contract of service.

73 I therefore conclude that given the above, even though some indicia point to a contract for service, on balance I find that Mr
Halligan was an employee of the respondent who was engaged under a contract of service.
I now turn to the issue of the Unfair Dismissal.

74 At a meeting on 17 August 2001 both parties conceded that Mr Deng terminated the employment relationship between Mr
Halligan and the respondent. The applicant claims that the issue of non payment of the electricity account and his relocation
expenses was contrary to undertakings given by the respondent. He therefore arranged to meet with Mr Deng to discuss this.
Mr Halligan was frustrated by Mr Deng breaching an understanding between the parties.

75 On the other hand the respondent claims that electricity accounts now had to be paid by the respondent�s workers because
losses were being experienced by the respondent. Further Mr Deng claimed that he was concerned about the excessive costs of
the relocation expenses for Mr Halligan. Mr Deng also claims that there was an issue with respect to lack of work. However it
does not appear from his evidence that it was raised at the meeting on the 17 August 2001.
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76 Mr Deng also maintained that Mr Halligan was disrespectful to him and had previously threatened Mr Deng verbally.
However, this was never put to Mr Halligan in cross examination consequently, I disregard this evidence on the basis of the
rule in Browne v Dunn (1894) 6 R 67.

77 I have already stated that where the evidence of Mr Halligan and Mr Deng conflicts, I prefer the evidence of Mr Halligan. I
find that effectively what occurred on 17 August 2001 was that Mr Halligan was dismissed without notice by Mr Deng with
Mr Halligan being told by Mr Deng to F___ off. I accept that there was a heated discussion over the non payment of Mr
Halligan�s electricity account and relocation expenses, which led to Mr Deng ending the contract of employment without
notice. I find that no issue was put to Mr Halligan at the meeting with Mr Deng in regard to lack of work of the respondent, or
of rudeness on the part of Mr Halligan to Mr Deng, which Mr Deng relies on to justify the ending of the contract of
employment.

78 No evidence was put before the Commission by the respondent in order to justify this dismissal apart from some references to
lack of work and insubordination which was not supported by corroborating evidence. Even though there was a heated
argument between Mr Deng and Mr Halligan, I do not find that there was conduct on the part of Mr Halligan serious enough to
warrant any dismissal. I find that there was no basis at all for the termination of Mr Halligan.

 Conclusion
79 In all of the circumstances, having regard to the findings I have made and the applicable legal principles, I am of the view that

Mr Halligan was unfairly dismissed.
80 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that

an order for re-instatement would be impracticable.
81 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia

Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence, I
am satisfied the applicant took reasonable steps to mitigate his loss even though he was medically unfit for work for some
time. In the event, Mr Halligan obtained employment sooner than his doctor expected.

82 Having regard to all of the circumstance of the case I conclude that the applicant should be compensated for his loss to the
fullest extent possible, subject to the cap in s.23A(4) of the Act.

83 I am persuaded that Mr Halligan, on the balance of probabilities, had the prospect of ongoing employment for some time with
the respondent, as the two businesses that Mr Halligan was manager of, continue to operate. Mr Halligan�s position has been
filled since he was terminated, thus giving support to my view of ongoing employment opportunity for Mr Halligan.

84 Mr Halligan earned $1,750 per week based on his evidence of working a 50 hour week at $35 per hour. Annually this amounts
to $91,000. Mr Halligan testified that he worked one week in February for $646 per week and currently has ongoing work
earning $646 per week since 25 March 2002.

85 Mr Halligan�s evidence is that he has not worked for 30 weeks in total since the dismissal and that he was too ill to consider
working until February 2002.
I find Mr Halligan�s losses to be the following�

1) Lost wages for 24 months (in my view a reasonable time after his dismissal in August 2001, to have worked for the
respondent)

1st year � 22 weeks @ $1,104  = $24,288
2nd year � 52 weeks @ $1,104  = $57,408
TOTAL: $81,696

[The $1,104 being the difference between $1,750 and current earnings of $646 week]
2) In addition the Commission is to assess injury. In Mr Halligan�s case I find that the dismissal has had a devastating

impact on Mr Halligan. His evidence was that he suffered a nervous breakdown as a result of him losing his position
with the respondent. He has not been well enough to work for a considerable period of time because of this
breakdown, and his family relationships have suffered. Mr Halligan also had to endure the inconvenience and expense
of relocation back to Bunbury. In the circumstances, it is reasonable that a sum of $3,000 for injury be awarded.

86 The sums that I have identified as being lost total more than the equivalent of six month�s remuneration. As s.23A of the Act
caps the awarding of compensation at six month�s remuneration, I therefore order that an amount equivalent to 6 month�s
remuneration be paid to Mr Halligan, being $45,500. Orders that the applicant was unfairly dismissed and that he be paid
compensation in the sum of $45,500 will issue.

_________

2002 WAIRC 05550
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY GRANT HALLIGAN, APPLICANT
v.
BAMBOO HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 13 MAY 2002
FILE NO/S. APPLICATION 1624 OF 2001
CITATION NO. 2002 WAIRC 05550
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M Hynes (of counsel) on behalf of the applicant and Mr E Rea (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

1 DELARES THAT Murray Grant Halligan was an employee of the respondent;
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2 DECLARES THAT the dismissal of Mr Halligan by the respondent was unfair and that reinstatement is
impracticable;

3 ORDERS the respondent to pay Mr Halligan compensation in the sum of $45,500.00 gross by the close of
business on Friday 17 May 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2002 WAIRC 05629
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JOHN HINKLEY, APPLICANT
v.
EUREST (AUSTRALIA) CATERING & SERVICES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 17 MAY 2002
FILE NO/S. APPLICATION 279 OF 2002
CITATION NO. 2002 WAIRC 05629
_________________________________________________________________________________________________________

Result Application for costs granted
Representation
Applicant Mr W McKenzie of Counsel
Respondent Mr G Escott
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 The abovementioned matter came on for hearing in Kalgoorlie on 17 May 2002, at which time there was an oral application by
the respondent to have the matter adjourned due to the unavailability of the respondent�s witnesses. Counsel for the applicant
opposed the adjournment application. The applicant was ready to proceed and had travelled to Kalgoorlie from Perth by car
with his witness. The applicant also complained that the respondent had not attended at conference and had shown little regard
for the hearing of this matter by failing to respond to correspondence from the applicant�s counsel since the conference.

2 The applicant sought compensation, and if successful, would have the award of that remedy delayed. The applicant would also
have to travel again to Kalgoorlie and to possibly miss some coursework related to his studies. The respondent in turn, if the
matter were not adjourned, could present no evidence in their defence, particularly as the supervisor concerned was presently
in a remote locality and not contactable. This would obviously severely limit their capacity to counter the application.

3 Matters in this jurisdiction should be treated expeditiously. However, in my view the injustice to the respondent was greater
and an adjournment was granted (Myers v Myers 69 WAR 19). The considerable inconvenience caused to the applicant could
at least in part be remedied by an award of costs. I should note that the Commission was not advised by the respondent as to
when or if the supervisor was advised of the hearing, or if any attempts had been made to contact her. Mr Escott for the
respondent was simply not instructed on any issues by the respondent except to front up and ask for an adjournment because
two witnesses for the respondent were not in Kalgoorlie. There is no information as to whether they were ever alerted to the
hearing.

4 The applicant applied for an order for costs to cover travel and meal costs for the applicant and his witness. The applicant
sought travel expenses from Perth to Kalgoorlie return of 43.5 cents per kilometre multiplied by 1200 kilometres being
$522.00. The applicant and witness travelled together by car. He also sought living expenses of $50.00 per day per person
being $200.00. The total costs sought were $722.00. Mr Escott for the respondent conceded that the amount of costs sought
were reasonable. In simple terms the conduct of the respondent to date warrants an order for costs, in the terms sought, for the
proceedings today.

5 The background is that the application alleging unfair dismissal was filed in the Commission on 15 February 2002. The
Commission advised the parties on 28 March 2002 that the matter would be listed for a conciliation conference in Kalgoorlie
on 16 April 2002.

6 On 15 April 2002 the respondent�s agent wrote to the Commission in the following terms�
�The Respondent to the above matter has instructed CCI to request that the above conference be adjourned to allow it
more time to give us instructions to act on its behalf. The writer accordingly seeks that the conference be adjourned for at
least another week.�

7 On the same day the Commission contacted the respondent�s agent and advised that the matter would be proceeding in
conference on 16 April 2002. There had been adequate time for the respondent to prepare for a conciliation conference. Whilst
the Commission may seek to ensure that matters are listed at times convenient to both parties, this cannot always be achieved,
particularly for matters on circuit. Needless to say this aim is considerably harder to achieve when late requests for rearranging
dates are received.

8 The respondent�s agent advised the Commission that both parties agreed that there could be no agreement; hence the matter
should be referred to hearing and there would be no appearance on behalf of the respondent at conference.

9 At conference on 16 April 2002 the applicant sought a settlement but in the absence of the respondent asked that the matter be
referred to hearing. The Commission referred the matter and instructed the applicant to contact the respondent. The parties
were subsequently advised on 17 April 2002 that the matter would be heard in Kalgoorlie on 17 May 2002.

10 On 26 April 2002 the respondent filed their notice of answer and counter proposal.
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11 On 14 May 2002 the Commission received from the applicant a facsimile requesting a copy of the notice of answer and
counter proposal and expressing concerns about delay by the respondent.

12 On the same day the Commission was copied a facsimile on behalf of the respondent, addressed to the applicant in the
following terms�

�We write to you about the scheduled hearing on 17 May 2002 in Kalgoorlie.
Our client has instructed us that its principal witness in this matter is currently in an extremely remote part of the State
and communication with this site is difficult.
Another witness is currently in East Timor and is not expected to return to Perth until 4 June 2002.
In the circumstances we are asked to seek your client�s agreement to adjourn the hearing date until after 6 June 2002.
Your urgent response to this request is awaited.�

13 The Commission contacted counsel for the applicant on 15 May 2002 regarding this correspondence and was advised that the
applicant opposed an adjournment of the matter.  The Commission advised the respondent that the matter was to be heard on
Friday 17 May 2002 in Kalgoorlie and any applications to be made would be heard on that day. The respondent was
unprepared to have the matter heard on that day and I consider had shown little attention to the matter.

14 The general policy in industrial jurisdictions is that costs ought not to be awarded except in extreme cases (Denise Brailey v
Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27). Having regard to s26 of the Act, and having regard for the
respondent�s inaction on this application and the inconvenience and expense caused to the applicant through no fault on his
part I have no difficulty in awarding the costs sought, which the respondent agrees are reasonable in their amount (see also
Adam William McConkey v M & A�s of Denmark 81 WAIG 1561 @ 1563).

_________

2002 WAIRC 05677
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JOHN HINKLEY, APPLICANT
v.
EUREST (AUSTRALIA) CATERING & SERVICES, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 4 JUNE 2002
FILE NO. APPLICATION 279 OF 2002
CITATION NO. 2002 WAIRC 05677
_________________________________________________________________________________________________________

Result Application for costs granted
Representation
Applicant Mr W McKenzie of Counsel
Respondent Mr G Escott
_________________________________________________________________________________________________________

Order
HAVING heard Mr W McKenzie, of counsel on behalf of the applicant and Mr G Escott on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the said respondent do hereby pay, as and by way of costs, the amount of $722.00, within 7 days to Mr Ronald
John Hinkley.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 05628
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARISSA JAYNE HRIBAR, APPLICANT
v.
DOUG MILLAR - MILLAR MANAGEMENT SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 239 OF 2002
CITATION NO. 2002 WAIRC 05628
_________________________________________________________________________________________________________

Result Interlocutory application dismissed.
Representation
Applicant Mr B. Stokes (as agent)
Respondent No appearance
_________________________________________________________________________________________________________
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Reasons for Decision � Interlocutory matters
1 The substantive matter before the Commission, a claim by Ms Hribar that she has been harshly, oppressively or unfairly

dismissed, is listed for hearing on 13 June 2002. This decision concerns the application lodged on 30 April 2002 by Ms
Hribar�s agent for�

�Regulation 81 Order for particulars of response be provided within 10 days of the Order.�
2 The fact of the matter, as the record shows, and as the Notice of Application itself shows, is that the respondent to this matter,

Doug Millar � Millar Management Services, has not filed a Notice of Answer to Ms Hribar�s claim as he is required to do if he
opposes it. For that matter, neither was the respondent present or represented at the conference which was held on 9 April
2002. On that day, a person called �Sue� telephoned from Mr Millar�s office and stated that Mr Millar was ill. Nevertheless,
there has not been any contact from Mr Millar since that time, and Mr Millar has not attended at the hearing of this matter on
22 May 2002 even though a Notice of Hearing was posted to him.

3 Nevertheless, the present application for an Order requiring Mr Millar to provide Further and Better Particulars of an answer
that he has not filed is a nonsense. The application for such an Order is therefore dismissed. Indeed, it should not have been
made.

4 The intent, as the Commission understands it, of the present application was to take steps to ensure that Ms Hribar is not
surprised on 13 June 2002 by the respondent appearing and raising issues of which she has had no notice. If that occurred, Ms
Hribar would be placed at a disadvantage and it may, depending upon the circumstances, warrant the hearing being adjourned
to allow her an opportunity to consider and reply to those issues. That necessarily should be avoided and if that did occur it is
likely that an adjournment would only be granted upon the respondent meeting the costs of the adjournment which would then
be incurred by Ms Hribar.

5 What is more likely to occur in such a circumstance is that the respondent�s non compliance with the Regulations will mean
that if the respondent does appear on 13 June 2002 he shall be heard only in response to the matters raised in Ms Hribar�s
Notice of Application and not be permitted to go outside those matters.

6 For the above reasons the application for an Order pursuant to Regulation 81 is hereby dismissed.

_________

2002 WAIRC 05626
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NARISSA JAYNE HRIBAR, APPLICANT
v.
DOUG MILLAR - MILLAR MANAGEMENT SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 239 OF 2002
CITATION NO. 2002 WAIRC 05626
_________________________________________________________________________________________________________

Result Interlocutory matters dismissed.
Representation
Applicant Mr B. Stokes (as agent)
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. Stokes (as agent) on behalf of the applicant and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application of 30 April 2002 for an Order pursuant to Regulation 81 is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05492
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
GUDA GUDA ABORIGINAL CORPORATION, RESPONDENT
DOUGLAS JOHN JACKSON, APPLICANT
v.
WARRAYU ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 3 MAY 2002
FILE NO/S. APPLICATIONS 431 of 2000 and 432 of 2000
CITATION NO. 2002 WAIRC 05492
_________________________________________________________________________________________________________
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Result Applications for contractual benefits allowed in part. Respondents ordered to pay the Applicant
$4,724.45 each.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 These are applications made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�). Douglas John Jackson (�the

Applicant�) claims that he is owed benefits to which he is entitled under a contract of employment, not being benefits under an
award or order. The Applicant was employed from 18 June 1998 as a Work Supervisor to carry out building and construction
work for the Guda Guda and Warrayu Aboriginal Corporations (�the Respondents�) in Wyndham. The Applicant was engaged
to carry out project work for a specific project funded by the then State Ministry of Housing through the Aboriginal Housing
Board.

Background
2 The Applicant was employed to work for the Respondents pursuant to a written employment agreement executed by the

Applicant and the Respondents by its Chairpersons. Pursuant to the terms of his written contract of employment 50% of his
salary was paid by the Warrayu Aboriginal Corporation and 50% was paid by the Guda Guda Aboriginal Corporation. When
the Applicant was engaged he resided in Queensland. It was agreed that his contract would commence on 18 June 1998. That
was the first day that he left Queensland. He was paid salary whilst he travelled to Wyndham in his vehicle. He was also paid
expenses such as accommodation and petrol for the journey.

3 The Applicant contends that the project came to an end in early August 1999. The Applicant says that the Respondents agreed
that he could depart Wyndham on Thursday 12 August 1999 and be paid to travel back to his home in Queensland. In
particular the Applicant contends that it was agreed he would be paid wages until 18 August 1999, together with five days
accommodation at $150.00 per day and $650.00 in fuel expenses. The Applicant says that the Respondents also expressly
agreed to pay him for two days he worked on weekends. The Applicant also makes a claim for an underpayment of wages for
the period from 19 June 1999 to 18 August 1999, petty cash and mobile phone expenses, superannuation of 6% due on unpaid
entitlements and 10 days pay as compassionate leave.

4 In a revised schedule provided to the Commission at the hearing on the basis that the Respondents paid 50% each of his salary,
the Applicant made the following claim for payment against of each of the Respondents�

Amount Particulars
1,057.70 Approved application for compassionate leave of 10 days during the period of December

1998 and January 1999 as per clause 12.1 of agreement of employment
1,057.70 Approved Wages for the period 5th August 1999 to 18th August 1999 as per clause 5.1 to 5.5 of

agreement of employment
1,904.82 Approved unpaid annual leave entitlements of 114.951923 hours for the period 19th June 1998 to

18th August 1999 as per clause 10.1 to 10.8 and 11
317.31 Approved unpaid sick leave for the period 15th to 21st April 1999 as per clause 22.1 of

agreement of employment
348.92 Wage increase entitlements for the period 19th June to 18th August 1999 as per clause 5.1 of

agreement of employment
700.00 Accommodation and fuel entitlements as per approved agreement of 11th August 1999
211.54 Wages [accrued hours] as per approved agreement of 11th August 1999
318.05 Petty cash and mobile phone expenses accrued for the period 13th July to 18th August 1999
293.88 Superannuation of 6% due on unpaid entitlements as per clause 16 of agreement of employment

Total $6,209.92
5 The total quantum of the Applicant�s claim is $12,419.84 or $6,209.92 against each Respondent.
The Applicant�s Employment Agreement
6 The material terms of the Applicant�s written contract of employment were as follows�

�1. Availability of Funding
All terms of this Agreement with the exception of those dealing with Annual Leave, Sick Leave and Long
Service Leave entitlements and Workers� Compensation are subject to the availability of funding for the
position.

2. Length of Agreement
2.1 This agreement is for a term commencing

on: FRIDAY 19 JUNE 1998
and expiring on: FRIDAY 18 JUNE 1999

2.2 This Agreement may be terminated by the employer by giving to the employee not less than 14 days
notice in writing, if the funding for this position and or the MSP funding has ceased. The terms of this
contract will run from the commence date to the expiring date, unless the other terms, in regards to
termination, are invoked and at which time due process will take place in accordance with the set
procedure and natural justice.

2.3 If employment is not terminated on the date of expiry of the current term the terms and conditions of
the Agreement shall be assumed to extend for another period of twelve month.

5. Salary
5.1 The employee will be granted a pay rise of 3%, based on the initial gross salary and then 3% there

after on each subsequent year, or until changed by the Warrayu/Guda Guda Committees.
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5.2 The salary for this year of employment in this case is $52,316.
�
5.5 Salary increments will be granted subject to the Availability of Funding (refer to Condition 1).

Increments are subject to the Management Committees approval, as to the size of the increment. The
increment should be 3% of the initial gross salary and 3% there after or as the Community directs.

7. Overtime
7.1 No overtime will be paid for hours worked over the total 37 ½ hours for five days from Monday to

Friday.
8. Time in Lieu

Generally, time in lieu can be accumulated up to 10 hours and shall be taken at a time mutually agreed to by the
employee and employer within 4 weeks. Where the employee has accrued 10 hours time in lieu, no further time
in lieu shall be worked until that time in lieu is taken in whole or in part. Exceptions to this can be negotiated
with the employer.

10. Annual Leave
10.1 Annual leave shall accrue at the rate of one week for every three months worked.
�
10.8 A loading of 17.5% shall be paid on 20 days of annual leave pay.

11. Annual Leave for The North West
The employee is entitled to 5 weeks leave per annum.

12. Compassionate Leave
12.1 Subject to the discretion of the employer an employee shall be entitled to up to five days leave in any

twelve month period of employment without loss of pay in the event of pressing personal
considerations including funerals. Additional compassionate leave is at the discretion of the employer.

12.2 An application for leave must be made in writing.
13. Leave Without Pay

17.1 Leave without pay is subject to the discretion of the employer and may be provided for a period of up
to 12 months provided it will not unreasonably affect the operation of the service.

17.2 An application for leave must be made in writing.
16. Superannuation

The employer will be responsible for payment of superannuation at the advised by the Australian Taxation
Office (6% in 1996/97). Superannuation will be paid to the superannuation scheme of the employee�s choice or
the Australian Taxation Office.

20. Resignation
The employee shall give 14 days notice in writing to the employer of their intent to resign from employment.�

The Respondents� Answer and Counter Proposal
7 The Respondents oppose the Applicant�s claims as follows�

(a) Compassionate Leave
The Respondents claim that the Applicant never made an application for compassionate leave. Accordingly, it is argued
that the Applicant is not entitled to be paid for compassionate leave.
(b) Outstanding Salary Payments and Payment in Lieu of Notice Period
The Respondents concede that the Applicant is entitled to be paid his salary for the period from 5 August 1999 to
12 August 1999. However, the Respondents say that the Applicant is not entitled to be paid for the period from 13 August
1999 until 18 August 1999 as the Applicant�s employment ceased on 12 August 1999.
(c) Accrued Annual Leave Entitlements
The Respondents admit that the Applicant is entitled to outstanding accrued annual leave payments pursuant to his
contract of employment. The Respondents say that the Applicant is due 10.5 days of annual leave including a 17.5% leave
loading entitlement, being an amount $1,299.38 as accrued annual leave. The Respondents argue that the Applicant was
absent without being on paid leave during his employment with the Respondents for a period of 9 weeks during
December 1998 and April 1999. The Respondents maintain in their Notice of Answer and Counter Proposal that this
leave was unapproved and disadvantaged the Respondents. However the latter point was not pursued at the hearing. The
Respondents says that they calculate that the Applicant is only entitled to 10.5 days annual leave at the time his
employment on 12 August 1999 ceased because during periods of unpaid leave he was not entitled to accrue annual leave,
pursuant to Section 23 of the Minimum Conditions of Employment Act 1993.
(d) Sick Leave
The Respondents say that the Applicant was paid two days sick leave in the period 15 April to 21 April 1999 but there are
three days in that period that he was not paid as the Applicant failed to produce a medical certificate for those days.
Accordingly it is argued he is not entitled to be paid as he failed to provide evidence that would satisfy a reasonable
person of the entitlement to sick leave within the meaning of Section 22 of the Minimum Conditions of Employment Act
1993.
(e) Wage Increase Entitlements
The Respondents say that the Applicant was not entitled to the 3% wage increase on 19 June 1999. Although the
Respondent concedes that the Applicant�s contract of employment entitled him to a pay increase upon the completion of
12 months employment, due to the unpaid leave the Applicant took during December 1998 and April 1999 the Applicant
was only employed for 51 weeks. Accordingly, it is argued the Applicant is not entitled to the salary increase claimed.
Alternatively the Respondents argue that if the Applicant is entitled to the 3% wage increase he is only entitled to a wage
increase from 21 June 1998 to 12 August 1999.
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(f) Travel Expenses � Accommodation and Fuel Entitlements
The Respondents say that any agreement made between the Applicant and the Chairpersons of the Respondents for travel
expenses was rescinded. Further the Respondents say that the Applicant was paid an amount of $1,256.00 collectively by
the Respondents to relocate the Applicant�s possessions to Maroochydore in Queensland.
(g) Wages Accrued Hours � Time Off In Lieu
The Respondents say no right or entitlement arises under the contract of employment to payment for time in lieu that was
not taken prior to the Applicant�s employment coming to an end. Further it is contended the Applicant did not accrue any
time in lieu and is not entitled to payment.
(h) Petty Cash and Mobile Phone Expenses
The Respondents say that the Applicant failed to comply with the Respondents� procedures to make a claim for
reimbursement of petty cash expenses. They say that invoices and receipts must support a written claim. Further in
relation to the mobile phone, the Respondents say that, except on one occasion he was in Perth, it was not a term and
condition of the Applicant�s employment that he was entitled to be reimbursed for any mobile telephone calls.

8 The Respondents also claim that in the event the Commission makes an order for any of the amounts claimed that there should
be a set off of the following amounts�

(a) The Respondents say the Applicant had his personal vehicle serviced at the expense of the Respondents. Each
Respondent claims an amount of $607.49 or a total amount of $1214.98 paid to Branko BP Motors for servicing
the Applicant�s vehicle.

(b) Whilst employed the Applicant was housed at a Homeswest home in Wyndham. Upon vacating the premises the
Respondents say the Applicant created a debt of $568.50 to Homeswest that was paid by the Respondents.
Accordingly, each Respondent claims a set off of the amount paid to Homeswest being $284.25 each.

(c) It is also claimed that the Applicant failed to make a payment to the Water Corporation prior to vacating his
residence in the sum of $149.35. The Respondents paid the outstanding debt and each claim an amount of
$74.68.

(d) The Respondents also claim as a set off relocation costs for the Applicant�s possessions of $1,256.00 or
$628.00 each.

(e) The Warrayu Aboriginal Corporation also claims that the Applicant purchased with the Respondent�s funds a
Hewlett Packard computer from the Applicant and upon termination the Applicant took the computer to
Queensland promising to undertake repairs and maintenance. At the date of the hearing the Applicant had not
returned the computer which was purchased at a cost of $4,990.00 to the Warrayu Aboriginal Corporation.
Allowing for depreciation of one year the Warrayu Aboriginal Corporation claims the replacement cost of the
computer at $3,500.00.

The Applicant�s Evidence
9 The Applicant testified that when he first arrived in Wyndham he went into the Joorook Ngarni office in Wyndham and

introduced himself. Joorook Ngarni is an Aboriginal Corporation that provides administrative services to the Respondents. The
Applicant was told there was a house available in Dorrigo Street, Wyndham that he could live in. When he inspected the house
he found an overgrown jungle, the house completely littered with rubbish including faeces and broken furniture and beer
bottles. He advised Joorook Ngarni that the condition of the house was unacceptable and uninhabitable. He took up
accommodation in the Wyndham Hotel for a short period of time whilst he cleaned up the house. The Respondents paid for his
accommodation at the hotel whilst the house was cleaned.

10 The Applicant said that when he left Queensland in June 1998 he knew his mother had terminal cancer so he advised the
Respondents that sometime during the final days of her life he would be required to return to Queensland. The Applicant
testified that in early November 1998 he gave the Chairperson of each of the Respondents a document requesting approval to
take compassionate leave. In a copy of an unsigned memorandum to the Respondents� Chairpersons the Applicant stated as
follows�

�To: The Chairpersons Guda Guda & Warrayu Aboriginal Corporation
From: Doug Jackson
CC: Tony Sibosado
Date: Wednesday, November 4, 1998
Re: Compassionate Leave
As advised my mother has terminal cancer and shortly I will be required to return to Queensland to be with her, I request
your approval to take leave on the above grounds.�

The Applicant testified that he faxed a copy of the memorandum to Mr Tony Sibosado, a Ministry of Housing Project Officer,
who was in charge of the administration of the Respondents� project. The Applicant said he then travelled to Brisbane from
Wyndham on 16 November 1998 and returned on 13 January 1999. Whilst away the Applicant was paid two weeks� annual
leave.

11 The Applicant also testified that during the currency of his employment it was agreed by each of the Respondent Chairpersons
and the Ministry of Housing that he would use his own vehicle for work and he would be paid for fuel and maintenance costs
associated with the works program. In early March 1999 the Applicant was asked by Mr John Hoskin, Financial Control
Officer for Management Support Programs within the Aboriginal Housing Infrastructure Unit of the Aboriginal Housing
Directorate in the Ministry of Housing, to provide a list of the vehicle registration numbers for the project for which expenses
such as fuel, oil, services and maintenance, parts and labour were paid by the Respondents. On 21 March 1999 the Applicant
sent to Mr Hoskin a memorandum signed by him and one of the Chairpersons, Ms Jean Layland, the Chairperson of the
Warrayu Aboriginal Corporation advising there were three vehicles for which these expenses were paid by the Respondents.
He identified the vehicles by registration numbers. One of the registration numbers was the registration number of the vehicle
owned by the Applicant.

12 The Applicant testified that the project began winding down from the end of June 1999 and that he had discussions with
community members as to when the project was going to finish. On 11 August 1999 he spoke to the two Chairpersons of the
Respondents and advised that he would be leaving on 12 August 1999. He provided them with a Memorandum which they
both signed. The memorandum stated as follows�

�To: Accounts
From: Doug Jackson
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CC: Chairpersons Guda Guda & Warrayu Aboriginal Corporations
Date: Wednesday, August 11, 1999
Re: Termination pays and travel expenses
As advised I will be departing Wyndham at lunch time on Thursday 12 August 1999 and travelling back to my place of
employment in Queensland.
I expect to arrive in Queensland by Wednesday 18th August 1999 at which time my contract of employment will
terminate.
Please ensure the following payments are available for collection at 10am 12/08/99
• Five days accommodation entitlements @ $150.00 per day
• Five days pay while travelling to Queensland
• $650.00 fuel expenses
• Two days accrued flex leave
• Three days leave entitlements for Christmas 1998
• Termination payment as per employment agreement (note please ensure that no rental deductions are made from

this payment and that previous deductions from holidays pays are reimbursed)
Should you have any queries please contact the writer, thank you.�

13 This Memorandum was sent by facsimile to Mr Sibosado who noted on the memorandum that the payments were approved.
The Applicant testified that he was not paid in accordance with the agreement. Nor was he paid salary from 5 August 1999.
The Applicant said he did not receive any payment for pro rata annual leave upon termination. He says he should have been
paid 114.951923 hours pay for accrued annual leave. How he reached this figure is not clear. The Applicant testified he
worked a 37.5 hour week. Pursuant to his contract of employment he was entitled to five weeks� annual leave per year. He said
he was paid two weeks� annual leave in November 1998. Further that he was paid a further thirty hours� annual leave in April
1999. The Applicant claims that he worked sixty-one weeks from the commencement of his employment until his employment
was terminated. Accordingly the Applicant says he was employed for one year and five weeks. Based on a 37.5 hour week and
if the Applicant�s argument in relation to his length of service is accepted, the Applicant appears to be entitled to five weeks
and 32.63 hours of annual leave. He was paid for two weeks and 30 hours annual leave. Accordingly the Applicant�s claim
appears to be that he is entitled to be paid three weeks, and 2.63 hours pay as accrued annual leave.

14 The Applicant also makes a claim for payment for three days� sick leave. The Applicant testified that he went to Queensland
on 29 March 1999 and remained there until 23 April 1999. The Applicant�s claim for sick leave set out in his schedule is that
he was sick from 15 to 21 April 1999. It is common ground that the Applicant was paid for two days� sick leave. The
Applicant produced a copy of medical certificate from a Doctor James Sheil issued on 21 June 2000. The medical certificate
states that the Applicant was seen at the Maroochydore 7 Day Medical Centre on 24 April 1999. The certificate states that he
was considered unfit for work from 22 April 1999 until 24 April 1999. The certificate also states that he was earlier provided
with a medical certificate for this period on 17 June 1999 and on 4 September 1999. The Applicant said that the certificates
which were issued earlier were not received by him, that they were lost by the Medical Practice.

15 As to the claim for wages for accrued hours worked, the Applicant testified that in order to complete the works by a set date he
had to work two days on two separate weekends being one day on each weekend towards the end of the program. When cross-
examined in relation to this issue the Applicant conceded that pursuant to Clause 7 of his contract he was not entitled to be paid
overtime but he could take time in lieu for extra hours worked.

16 As to the claim for compassionate leave it was put to the Applicant that to be paid the claim would have had to have been
approved by Ms Suzanne Farmer, the accountant employed by Joorook Ngarni Aboriginal Corporation, as he was responsible
to Ms Farmer. The Applicant denied that that was the case that as far as he was aware Joorook Ngarni were only providing
financial administration for the project and that he was only responsible and answerable to the Respondents.

17 As to the claim for reimbursement of petty cash and mobile phone expenses the Applicant testified that an agreement between
the Respondent Chairpersons and the Ministry of Housing had been reached that he be compensated for any work related
expenses where he paid for the items himself. He said that the procedure was that he would accumulate expenses every month
or so and then produce those to Joorook Ngarni for processing. The Applicant says he is owed a total amount of $318.05 from
each community for the following�

(a) Mobile telephone calls totalling $246.67 and $232.50 in two Telstra accounts for the periods 18 June 1999 to
17 July 1999 and 18 July 1999 to 17 August 1999. The Applicant produced Telstra accounts in the name of a
business owned by him and trading as International Training Consultants. The Applicant tendered into evidence
the telephone accounts which have marked the calls which were not related to his employment with the
Respondents.

(b) The Applicant also claims reimbursement for cost of developing film which he says are for photographs he took
of the project and sent to the Ministry of Housing. He produced MasterCard receipts from Shop 10 Kununurra
Shopping Centre in the amount of $66.00 and $29.00. He also produced a MasterCard receipt for Kununurra
Pharmacy in the amount of $93.60 and $19.00. None of those MasterCard receipts state on their face the nature
of the goods or services provided.

(c) The Applicant also produced a receipt for $20.00 for Ansett Airfreight which he says was the cost of an airbag
to send the photographs to the Ministry of Housing in Perth. Attached to those receipts were two receipts from
Kununurra Amcal Pharmacy which indicated on two occasions the Applicant paid for 24 double prints at a cost
of $19.00 on each occasion.

18 The Applicant testified he could not locate the original receipts for the photos which were processed, other than Kununurra
Amcal Pharmacy receipts. He said that he had previously provided the receipts to Ms Farmer.

19 It was put to the Applicant that he did not have the authority of the Respondents to use his personal mobile phone for work
purposes. It was also put to the Applicant that these were calls used for other employment with his business International
Training Consultants. The Applicant denied that he was employed by anyone else during the currency of his employment by
the Respondents. In particular he said that he did not do any work for International Training Consultants whilst he was engaged
by the Respondents. He said that all the calls claimed were work related phone calls and that the Respondents had paid all
previous requests for payment of mobile telephone accounts.

20 It was also put to the Applicant that he resigned on 12 August 1999 without giving two weeks� notice as required by his
contract of employment as the project had not been completed.  It was also put to the Applicant that he was seeking to leave



1038 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

the project, not because the project was finishing but because in July 1999 the Ministry of Housing began raising serious
questions about a conflict of interest that he had in respect of the tendering of a job to build accommodation. The Applicant
denied that this was the case and said that he had completed the project and had conducted an asset register of the project and
an asset register of the furniture and other items in the Homeswest house he was living in. It was also put to the Applicant that
on 12 August 1999 he went in to the office of Joorook Ngarni, saw Ms Farmer, threw papers at her and told her �I am out of
here. I want these paid�. The Applicant said in response that he went to the office on a number of occasions on that day to
collect his pay. On the last occasion he was informed by Ms Farmer he would not be paid that day. He said he became very
angry and he threw a couple of books that he had in his hand at the wall because he was frustrated by Ms Farmer and the
administration of Joorook Ngarni.

21 As to the computer the Applicant conceded that he had sold a computer to the Warrayu Aboriginal Corporation. He said that
when he left Wyndham the computer was not working so he obtained permission from Ms Layland, the Chairperson of
Warrayu Aboriginal Corporation, to take the computer tower back to Queensland and to have it repaired. He said the monitor,
keyboard and other accessories were left at the house in Dorrigo Street in Wyndham. He provided Ms Layland with a letter
that she signed. The letter stated�

�Dear Jean
I am advising that the computer you purchased from ITC currently has programs and information subject to copyright
laws on disc and that I will need to take the computer to Queensland to download the programs and information. As well,
there is a minor glitch in the system somewhere and it is necessary to return to the place of purchase to have this fixed.
It will be returned to you as soon as repairs and downloading and irrelevant files can be deleted.
I envisage this should take no more than three weeks from when I arrive in Queensland.
Yours faithfully
Doug Jackson�

22 The Applicant said that some of the RAM memory of the computer had burnt out and when he had it repaired in Queensland
he was informed that the damage had occurred because of extreme conditions in Wyndham. He said the repairs cost him
approximately $165.00. He said he had not returned the computer tower to the community because he said he had not been
paid his salary and other entitlements and he had not been paid for the computer repairs. He said he had no need for the
computer because he had about eight computers of his own. He said if Joorook Ngarni had paid him then he would have sent
the computer back.

23 Mr Anthony Sibosado gave sworn evidence by use of a teleconference facility. He testified that he was employed in 1998 and
1999 by the Ministry of Housing as a Regional Project Manager. At the time of giving evidence he had left the Ministry of
Housing and was working as a self-employed painter. Mr Sibosado testified that he recalled the Applicant had informed him
that he had discussed the taking of compassionate leave with the Respondents� Chairpersons and had sought approval to take
compassionate leave. He said he could not recall whether he obtained this information from the Applicant by telephone or by
facsimile as it was a long time ago. As to the use of the Applicant�s private vehicle Mr Sibosado said he recalled approving the
use the Applicant�s private vehicle for work purposes. He said that he was pretty sure that the approval was granted because
there were two work teams at two communities and one vehicle was not enough. When cross-examined about this issue Mr
Sibosado said there were two vehicles provided by the Ministry of Housing for the community but he also said that the
Applicant was required to carry out work for the Ministry of Housing at Halls Creek. Consequently he had agreed for the
Applicant to use his own vehicle. Mr Sibosado also said that he could recall that Mr John Hoskin from the Ministry had written
asking why the communities were using three vehicles and that the Applicant had provided full details of the vehicles that were
being used.

24 As to the memorandum Mr Jackson wrote on 11 August 1999 that was signed as approved for payment by both of the
chairpersons of the Respondent and Mr Sibosado (set out in paragraph 12 of these reasons), Mr Sibosado said that he received
a copy of that letter and he was informed that the Respondents had determined that the agreement be rescinded. He said he
telephoned Jean Layland, (the Chairperson of the Warrayu community) about the decision to rescind. He said of his result of
his conversation with her he then prepared a letter for her and Ms Gallagher (the Chairperson of the Guda Guda community) to
sign. The draft that he prepared states as follows:

�WARRAYU COMMUNITY GUDA GUDA COMMUNITY
We would like Joorook Ngarni to pay all outstanding invoices to Whitfords Pty Ltd and Doug Jackson.
We were not clear as to the contents of the letter dated 12 August 1999 that Dexter Birch got us to sign, we also don�t
wish to be involved in any Court battles that may arise due to personal problems between Doug Jackson and certain staff
members from Joorook Ngarni, for this reason we are instructing Joorook Ngarni to pay the accounts and also to ignore
the letter Dexter gave us to sign.
If the Administrator and Book keeper don�t wish to pay Invoice 52 (Whitford Pty Ltd) and Doug Jackson then Joorook
Ngarni should put it in writing to Doug Jackson and Tony Sibosado and leave us out of the arguments.
We have signed a memo to Joorook Ngarni dated the 11/08/99 authorising termination payments and travel expenses to
be paid to Doug please ensure this is paid no later than the 16 August 1999.
We are more than happy with the work completed by both Doug Jackson and Whitfords Pty Ltd under the MSP program
and feel they should be paid for the work completed.
Don�t forget we make the decisions on who and when people working at the communities should be paid, don�t forget
Joorook Ngarni is paid a fee to Administer the funds only.
-------------------------------------13 August 1999-----------------------------13 August 1999
Jean Layland Chairperson Warrayu Jane Gallagher Chairperson Guda Guda�

25 Mr Sibosado also testified that he could recall that the Applicant provided him with an asset register of tools and the contents
of the house occupied by the Applicant in Dorrigo Street. He said when the Applicant left the house it was his view that the
condition of the house was much the same as when the Applicant had resided at the premises. In relation to the mobile phone
he said he was not sure but he thought he could recall approving one payment for use of the Applicant�s mobile telephone. It
was put to Mr Sibosado in cross-examination that there was one occasion when approval of payment of Mr Jackson�s mobile
phone had been made by him (Mr Sibosado) and that was when the Applicant went to Perth for Ministry of Housing business.
Mr Sibosado said in response that he could not recall whether that was the case because it was a long time ago. It was put to
Mr Sibosado that he pressured Jean Layland to sign the draft memorandum prepared by him which he denied. However he
conceded that he probably would have �pressured them to be aware that Joorook Ngarni were only the bookkeepers�. It was
also put to Mr Sibosado that at the end of the project the acquittal exercise was not completed. Mr Sibosado conceded that the
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acquittal exercise was not officially carried out but he did receive paperwork that indicated that all tools had been accounted
for.

The Respondent�s Evidence
26 Ms Suzanne Farmer testified that she was employed as an accountant by Joorook Ngarni Corporation from 4 October 1998. Ms

Farmer testified that the relationship between Joorook Ngarni Corporation and the Respondents is that Joorook Ngarni is a
resource agency and runs the CDP programme funded by ATSIC as well as the Centrelink agency. She said that they acted as
an umbrella group and perform accounting and bookkeeping functions for the Respondents and other aboriginal corporations.

27 Ms Farmer said that when she was employed, the Applicant had already been engaged by the Respondents. She said that prior
to her arrival there had been no accountant working in the organisation for approximately three months, and for sometime
Joorook Ngarni did not have a Chief Executive Officer. She said a Chief Executive Officer was not appointed until January
1999. She also testified that when she commenced work for Joorook Ngarni no records had been kept.

28 As to the Applicant�s claim for reimbursement of petty cash expenses, she said that the Applicant had put in a claim for petty
cash receipts and her payroll officer �was not happy with the claim� so she faxed the claim to the Aboriginal Housing Board
for confirmation as to what should be paid. In reply Mr Hoskin from the Ministry of Housing sent a Memorandum to Joorook
Ngarni on 6 May 1999 advising:

�Please inform Doug however that other than travel expenses and perhaps the phone accounts (Joorook Ngarni should
retain on file the complete details of the bill) for which it is more convenient to pay on one�s credit card and then have
reimbursed, the purchase of goods or services should be ordered using the given Community MSP Order Books and
payment should be made by Joorook Ngarni in the normal process.�

29 Ms Farmer said in her evidence that the Applicant had not provided sufficient details of the bills for the photo expenses. As to
the mobile telephone accounts, she said the only mobile phone payments which were authorised to be paid by the Respondents
were when the Applicant went to Perth early in 1999 and used his mobile phone to contact the community whilst in Perth.

30 As to the use of the Applicant�s vehicle in the course of employment Ms Farmer said that she was not aware until after the
Applicant�s employment was terminated that he had submitted accounts for payment in relation to the use of his vehicle. She
says that she had no knowledge of an agreement for the payment of fuel and servicing. She said that she had not seen the
memorandum sent to Mr Hoskin from the Applicant in which he gave Mr Hoskin a list of the registration numbers of vehicles
for which expenses were paid for by the Respondents. She conceded that she may not have seen this document as she did not
see a lot of information that passed between the Applicant and the Aboriginal Housing Board. Further she conceded that there
could have been an agreement in place in relation to payment of fuel and servicing for his vehicle but she did not know
whether there was such an agreement because she had no record of such an agreement on her files.

31 As to the Applicant�s claim for compassionate leave, she said that she recalled that the Applicant informed her prior to leaving
for Queensland that his mother was ill, that he was not sure when he would return and that he would take all annual leave that
was owed. She said at no stage did he mention to her that he was making a claim for compassionate leave. She said that in her
view it was generally accepted by a salaried person that if something �goes wrong down south that you take what you are owed
in annual leave and you take the rest of the time off without pay�. She said that the Applicant came in to her office after he had
been in Queensland in April 1999 and submitted a claim for payment for holidays and time over Christmas. He also made an
application for sick leave but made no mention of a claim for pay for compassionate leave. She said the claim for payment by
the Applicant was submitted on 20 May 1999 and was as follows:

�Doug Jackson Payment Entitlements Prepared by Doug Jackson

Date Particulars Justification Days Payment
Required

25/12/98 Christmas day Public holiday 1 Yes
26/12/99 Boxing Day Public holiday 1 Yes
1/01/99 New Year Public holiday 1 Yes
1/03/99 Labour Day Public holiday 1 Flex/credit
2/04/99 Good Friday Public holiday 1 Yes
5/04/99 Easter Monday Public holiday 1 Yes
25/03/99 Wyndham site worked 1 Yes
26/03/99 Wyndham site worked 1 Yes
29/03/99 Wyndham site worked 1 Yes
30/03/99 Brisbane leave 1 Yes
31/03/99 Brisbane leave 1 Yes
1/04/99 Brisbane worked/budgets/reports 1 Yes
6/04/99 Brisbane worked/budgets/reports 1 Yes
7/04/99 Brisbane worked/budgets/reports 1 Yes
8/04/99 Brisbane worked/budgets/reports 1 Yes
9/04/99 Brisbane worked/budgets/reports 1 Yes
12/04/99 Brisbane leave 1 Yes
13/04/99 Brisbane leave 1 Yes
14/04/99 Brisbane worked/budgets/reports 1 Yes
15/04/99 Brisbane worked/budgets/reports 1 Yes
16/04/99 Brisbane worked/budgets/reports 1 Yes
19/04/99 Brisbane sick/leave 1 Yes
20/04/99 Brisbane sick/leave 1 Yes
21/04/99 Brisbane sick/leave 1 Yes
22/04/99 Brisbane sick/leave 1 Yes
23/04/99 Brisbane sick/leave 1 Yes �

32 Ms Farmer testified that prior to the Applicant�s employment coming to an end that she had not seen any application for
compassionate leave, nor had she seen a medical certificate for the period of sick leave claimed by the Applicant.

33 In July 1999 Ms Farmer said that her organisation had issues with the payment of invoices for the construction of men�s
quarters at Guda Guda community. In particular they were concerned that the tendering and quoting processes had not been
followed, in that the successful tenderer was the Applicant�s brother. She said that after this time it was her impression that
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there were a large number of questions being asked of the Applicant in relation to that issue and he did not appear to have
sufficient answers.

34 Ms Farmer said that on 11 August 1999 the Applicant came in with a copy of the letter signed by the Chairpersons of the
Respondents in respect of his termination pay and travel expenses and asked her to process his pay. Ms Farmer said she
advised the Applicant they would not be able to pay the amounts straight away because they needed time to assess what
entitlements were available to him. She said she was aware that Mr Hoskin had sent a memo in about July 1999 in relation to
the hand-over of assets and she informed the Applicant that he could not be paid straight away, that she would need to make
sure everything was in order and above board prior to him being paid. She said that the Applicant subsequently became very
angry, threw the purchase order books at her, stormed out and did not return to the Joorook Ngarni office. She said that they
had prepared a cheque for his pay from 5 August until 11 August 1999 but as he did not return to the office or provide a
forwarding address, payment was not made.

35 Ms Farmer said it was her view that the Respondents� Chairpersons did not have the authority to authorise payment of the
items set out in the Applicant�s memo dated 11 August 1999. It is her view that it was the only the Corporation and the
Committee as a whole that can make such a decision not the Chairpersons. She said that was the effect of the provision of the
Aboriginal Corporations Act 1977. Further it was also the effect of the Respondents� rules and constitutions. She said she
spoke to Ms Layland and the Community Liaison Officer employed by Joorook Ngarni and asked them whether they
understood the memorandum signed by Ms Layland and Ms Gallagher. She said she then attended the Annual General Meeting
of the Guda Guda Aboriginal Community on 12 August 1999. Ms Farmer produced unsigned minutes of the Guda Guda
Aboriginal Community Annual General Meeting. At paragraph 20 of those minutes it is stated:

�20. Sue Farmer informed the meeting that there could be some problem with the MSP Project Supervisor. The
details of which were disclosed verbally. After which a decision was made to rescind a memo that the
Chairperson signed and write a letter outlining the communities concerns with the MSP Supervisor and
subsequent payments that had been requested. A vote was taken with all members voting unanimously to
rescind the memo and write the letter outlining the concerns of the community. The letter was drafted at the
meeting and then typed at Joorook Ngarni and arrangements were made so that the Chairperson could sign the
letter later that day.�

36 Ms Farmer said that following that meeting two letters were prepared for the Chairpersons to sign. Both were addressed to Mr
Hoskin and signed by Ms Gallagher and Ms Layland on 12 August 1999. The letters state that the memorandum dated
Wednesday, 11 August 1999 pertaining to payment of termination pay and travel expenses had been rescinded by unanimous
decision at the Annual General Meeting held at Guda Guda on 12 August 1999 and at a meeting held at the Warrayu
community. In relation to the later draft memorandum prepared by Mr Sibosado, Ms Farmer testified that Ms Layland bought
the draft to her and said that Mr Sibosado �has asked us to sign this � otherwise we wouldn�t get anymore funding�.

37 Ms Farmer said that when the Applicant left to return to Queensland on 12 August 1999, the projects had not been completed
as there was still money left in the project bank accounts. She said there was about $30,000.00 in one account and
$70,000.00 in the other. She however said she was aware the program was coming to a close and that those amounts could
have been spent rather quickly but she had expected the Applicant to give two to four weeks� notice, so that matters could have
been tidied up. She said she was surprised when the Applicant came in to her office on 11 August 1999 and said that he would
be leaving tomorrow.

38 Ms Farmer said that after the Applicant left the Respondents paid for his property to be moved to Queensland. She said they
paid a Grace Brothers removal account of $1,200.00. She also said that after he left there was an issue in respect to damage of
the house in Dorrigo Street which was raised by Homeswest. She said the damage was �vacated debts� which was excess
normal wear and tear. She said repairs were carried out by Homeswest and the Respondents paid Homeswest an account of
$568.50. When cross-examined Ms Farmer conceded that the house in Dorrigo Street could have been damaged prior to the
Applicant moving into the house.

39 Ms Farmer said that the Respondents agreed that the Applicant is owed pay for accrued annual leave. However she calculates
that he is owed 10.5 days� annual leave because he took leave without pay from 16 November 1998 to 13 January 1999.

40 Mr John Hoskin also gave sworn evidence by use of a teleconference facility. Mr Hoskin testified that he is a Public Service
Officer employed by the Department of Housing and Works in the Aboriginal Housing and Infrastructure Unit. He said the
Department of Housing and Works was formally known as the Ministry of Housing. He was a Financial Controls Officer for
the management support programs within the Aboriginal Housing Infrastructure Unit. He said that he and Mr Sibosado were at
the same level as far as the structure of the organisation was concerned. He said that his role in the aboriginal projects was to
ensure that financial controls were in place and to ensure correct expenditure of funds throughout the projects. He said that Mr
Sibosado�s role was more to ensure that the progress of works were commensurate with the release of funding.

41 As to the use of motor vehicles and payment of expenses he said that the Department currently had approximately thirty
management support programs. He said the normal procedure in relation to the use of vehicles is that a vehicle, usually a truck,
is purchased by the Department and used on location at a community. He said the vehicle itself is retained as an asset of the
Department. He said that on rare occasions persons employed on the projects could use their own vehicles. He agreed he had
received a note from the Applicant in which the Applicant nominated three vehicles as being used at the Respondents�
communities. He said when he received the memorandum he was not aware that one of the car registration numbers nominated
belonged to the Applicant. When asked whether he would have authorised the Applicant to use his vehicle and for expenses to
be paid in relation to that vehicle, he said he would have spoken to Mr Sibosado and asked if there had been an arrangement
made between him (Mr Sibosado), the Applicant and the communities. He said there was no record of such an arrangement on
his file.

42 As to the Applicant�s claim for compassionate leave, Mr Hoskin said that he recalled the Applicant�s mother was ill but he
could not recall the time the Applicant actually took off from the project. As to the Applicant giving notice to the community
about returning to Queensland at the end of the project Mr Hoskin said that he would not have documents relating to such
matters on his file that such documents may have been placed on the files held by Mr Sibosado. He conceded that the
Respondents� projects were winding down from June 1999. He said however that the acquittal exercise which is usually
conducted at the end of such a project was not completed. He said that unfortunately the full acquittal exercise could not be
reported due to other priorities and the issue in relation to the building of the single men�s quarters and a possible breach of
quoting and tendering processes.

Respondents� contentions
43 In addition to the arguments set out above in paragraphs 6 and 7 of these reasons, Ms Stevens, on behalf of the Respondents,

argued that the evidence establishes that the memorandum signed by the Chairpersons on 11 August 1999 was properly
rescinded by the Respondents as the Chairpersons did not have the authority to enter into the agreement. The difficulty I have
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with this argument is that the Respondents did not produce to the Commission a copy of their rules and constitutions. Although
Ms Farmer referred to the Aboriginal Corporation Act 1977, the Commission is unable to find legislation of that name. The
Commonwealth Parliament has enacted the Aboriginal Councils and Associations Act 1976. However, there is nothing in that
Act that deals with this issue. The Respondents did not call the Chairpersons or any other member of the Respondents�
communities or employees to give evidence in these proceedings. Further, there is some evidence in these proceedings that the
Chairpersons had the authority to bind the Respondents in employment matters. In particular, the Applicant�s contract of
employment was executed by the Chairpersons on behalf of the Respondents. Accordingly, the Respondents� argument is
rejected.

44 In relation to the claim for compassionate leave, it is clear from the express terms of the Applicant�s employment contract that
a condition precedent to payment for compassionate leave is an application in writing. The Respondent contends that the copy
of the unsigned memorandum from the Applicant to the Respondents� Chairpersons dated 4 November 1998, requesting
approval to take compassionate leave was fabricated by the Applicant as a copy was not sighted by the Respondents�
representatives until the hearing of this matter. However, Mr Sibosado testified that he could recall that the Applicant informed
him that he had discussed taking compassionate leave with the Chairpersons, although he could not recall whether he received
that information in a facsimile or by telephone. Further, Ms Farmer conceded in her evidence that the Applicant sent
information to the Aboriginal Housing Board which she did not see. In light of the evidence given by Mr Sibosado and Ms
Farmer I accept the Applicant�s evidence that he made an application in writing for compassionate leave on 4 November 1998.

Conclusion
45 (a) Compassionate Leave

I am satisfied that pursuant to the express terms of the employment contract the Applicant is entitled to payment of
five days� compassionate leave. Accordingly, I am satisfied that the Respondents have denied the Applicant a benefit
under his contract of employment being $528.85 each.

(b) Wage Increase entitlements
Pursuant to clause 5 of the contract of employment, the Respondents agreed to pay a 3% wage increase on
commencement of employment and thereafter on each subsequent year until changed by the Warrayu/Guda Guda
Committees. There is no evidence that any change was made by the Warrayu/Guda Guda Committees. Although the
Respondents argue that because of periods of unpaid leave the Applicant was employed for less than one year, this
argument is misconceived at law. His employment commenced on 18 June 1998 and (for the reasons set out below)
ceased on 18 August 1999. There is nothing in the terms of the contract which enables the Respondents to discount
periods of unpaid leave. Consequently, I am of the view that the Applicant�s claim for payment of the wage increase
is made out and I am satisfied the Respondents owe the Applicant $348.92 each.

(c) Wages from 5 August 1999 to 18 August 1999
I accept the Applicant�s evidence that the Respondents� projects had been completed and the Applicant�s job had
come to an end. Further for the reasons set out above I accept the Applicant�s contention that the Respondents� agreed
to pay him until 18 August 1999 and that the Applicant is owed $1,057.70 from each Respondent for wages.

(d) Accommodation and fuel entitlements
For the reasons set out above I am satisfied the Applicant is owed $700 by each Respondent.

(e) Wages for accrued hours
Pursuant to clause 8 of the contract time in lieu up to ten hours is to be taken within four weeks. However, clause
8 also provides that exceptions to this can be negotiated with the employer. I am satisfied that the agreement reached
on 11 August 1999 was an exception and that the Respondents owe the Applicant $211.54 each.

(f) Superannuation
Pursuant to clause 16 of the contract of employment, the Respondents were required to pay superannuation. In light of
my decision in respect of compassionate leave and that wages are due and owing from 5 August 1999 until 18 August
1999, I am satisfied that the Applicant has made out his claim that he is owed superannuation. However, I am not
satisfied that he is owed $293.88 by each Respondent. The Applicant claims 6% superannuation is due on his
compassionate leave and wages from 5 August 1999 to 18 August 1999. If three days� sick pay is added, these
amounts total $1,903.86 each, whereby 6% of that amount is $114.23. Accordingly, I am of the view that each
Respondent owes $114.23 as superannuation.

(g) Sick leave
I am satisfied that the Applicant has produced a medical certificate that would satisfy a reasonable person that the
Applicant was entitled to paid sick leave on and from 22 April 1999 until 24 April 1999. Consequently, I am satisfied
that the Applicant has made out a claim that he is owed $317.31 by each Respondent.

(h) Accrued annual leave
For the reasons set out above without deduction of periods of unpaid leave, the Applicant would have been entitled to
be paid three weeks� and 0.45 hours� pay as accrued annual leave. However, pursuant to s.5 of the Minimum
Conditions of Employment Act 1993 the minimum conditions of employment are taken to be implied in a contract of
employment. Section 23(1) of the Minimum Conditions of Employment Act 1993 provide that an employee is entitled
to four weeks� leave for each year of service and under s.23(3) a �year� is defined not to include any period of unpaid
leave. The provisions of the Minimum Conditions of Employment Act 1993 provide minimum conditions and it is
inherent in the scheme of that Act that a contract may provide for superior conditions. In this case clause 11 of the
contract provides for five weeks� leave per annum and under clause 10.1 it is provided that annual leave shall accrue
at the rate of one week for every three months worked. Accordingly the definition of �year� under the Minimum
Conditions of Employment Act is irrelevant. However in my view the use of the word �worked� in Clause 11 is
significant. It is apparent from the use of that word that annual leave does not accrue during periods of unpaid leave.
The Applicant took unpaid leave from 30 November 1998 until 13 January 1999, being six weeks and two working
days. Further when regard is had to the fact that I have concluded his claim for paid sick leave is made out, it can be
said he was on unpaid leave from 1 April 1999 until 9 April 1999, and then from 14 April 1999 until 16 April
1999 being a further eight days. When eight weeks� of unpaid leave is deducted from 61 weeks, for the purposes of
calculating accrued annual leave, the Applicant�s length of service is 53 weeks. Accordingly, he was entitled to five
weeks� and 3.61 hours� leave. He took two weeks and 30 hours� leave. Accordingly, he is owed two weeks� and
11.11 hours� leave. The Respondent concedes he is owed 17.5% leave loading on that amount. Consequently, he is
owed $1,426.90 by each Respondent.
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(i) Petty cash
I am not satisfied the Applicant has made out a case that he was authorised to use his mobile telephone for work. He
said in his evidence that all other mobile accounts had been paid by the Respondents, yet he did not produce any
evidence that such accounts had been paid. It was common ground that one account was paid and that was for calls
made by the Applicant whilst in Perth. Mr Sibosado said he could not recall authorising the payment of mobile
expenses on more than one occasion.
In relation to the photograph expenses, I am satisfied that the receipts from Amcal Pharmacy show that the Applicant
paid $38 for the developing of photographs. I am not, however, satisfied that the Applicant has made out a claim that
he is owed the other amounts claimed as the receipts do not show the nature of the goods paid for. Accordingly, I am
of the view that the Respondents owe the Applicant $19 each for petty cash expenses.

Counterclaims
46 Other than the claim in respect of the computer I am not satisfied that the Respondent has made out a case that the Applicant

owes the Respondent any of the sums claimed. I accept the evidence given by the Applicant and Mr Sibosado that it was a term
of the Applicant�s employment that servicing costs of his vehicle be paid by the Respondents.

47 I am not satisfied that the Applicant caused the damage to the Homeswest house so as to be liable for the cost of repair. Further
there is no evidence that he owes the Respondents any money that was paid to the Water Corporation. In addition, I am not
satisfied the re-location costs paid by the Respondents should be set off. No evidence was given as to why that account was
paid.

48 In relation to the computer, Ms Stevens advised the Commission that the Warrayu Corporation would prefer that the
depreciated cost of the computer be set off against the amounts owed to the Applicant. In particular, the community do not
want the computer tower to be returned as they are of the view that �something is bad about the whole deal�. I have considered
this submission carefully and the obligation on the Commission under s.26(1)(a) to act according to equity, good conscience
and the substantial merits of the case. It is my view the computer tower should be returned to the Warrayu Corporation.
Although I have had regard to the fact that the community has been deprived of the computer tower for two and a half years,
the Applicant has been denied contractual benefits totalling $9,448.90 for that period of time. The Applicant has had to incur
the cost of travelling from Queensland to Kununurra to have his claim heard and the Commission has no power to award
interest on contractual benefits claims (McLoughlin & Blackwell v Western Power (2000) 80 WAIG 3084). I will, however,
make an order that the Respondents are not required to pay the Applicant the sums outstanding until the Applicant returns the
computer tower in working order. I will also order that the Applicant is to load on to the computer tower Windows 98 or a later
version of Windows 98. The cost of the program and any licence is to be borne by the Applicant.

_________

2002 WAIRC 05517
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
GUDA GUDA ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 431 OF 2000
CITATION NO. 2002 WAIRC 05517
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed in part. Respondent ordered to pay to the Applicant
$4,724.25.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Jackson on his own behalf and Ms J Stevens of counsel on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES THAT the Respondent denied the Applicant benefits under his contract of employment;
(2) ORDERS THAT the Respondent pay to the Applicant the sum of $4,724.25 within seven (7) days of Order (3)

being satisfied;
(3) ORDERS THAT the Applicant is�

(a) to return to the Warrayu Aboriginal Corporation the computer tower owned by it, in working order;
(b) to load on to the computer tower Windows 98 or a later version of Windows 98;
(c) to bear the cost of repair, transport of the computer to the community and the cost of the Windows

program and licence.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

_________
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2002 WAIRC 05518
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DOUGLAS JOHN JACKSON, APPLICANT
v.
WARRAYU ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 432 OF 2000
CITATION NO. 2002 WAIRC 05518
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed in part. Respondent ordered to pay to the Applicant
$4,724.25.

Representation
Applicant In person
Respondent Ms J Stevens (of counsel)
_________________________________________________________________________________________________________

 Order
HAVING heard Mr D Jackson on his own behalf and Ms J Stevens of counsel on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES THAT the Respondent denied the Applicant benefits under his contract of employment;
(2) ORDERS THAT the Respondent pay to the Applicant the sum of $4,724.25 within seven (7) days of Order (3)

being satisfied;
(3) ORDERS THAT the Applicant is�

(a) to return to the Warrayu Aboriginal Corporation the computer tower owned by it, in working order;
(b) to load on to the computer tower Windows 98 or a later version of Windows 98;
(c) to bear the cost of repair and transport of the computer to the community and the cost of the Windows

program and licence.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05618
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOANNE MEIER, APPLICANT
v.
KEITH CROUCHER, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 24 MAY 2002
FILE NO/S. APPLICATION 2214 OF 2001
CITATION NO. 2002 WAIRC 05618
_________________________________________________________________________________________________________
Result Interlocutory application granted
Representation
Applicant Mr G Sturman as agent
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive claim in this matter is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�)

that the applicant was unfairly dismissed by the respondent on or about 26 November 2001.
2 A preliminary issue has arisen as to the proper name of the respondent as the applicant�s former employer and an application

has been made by the applicant pursuant to s 27(1)(m) of the Act to substitute for the presently named respondent the name
�CVCS Pty Ltd trading as Canningvale Convenience Store�.

3 At the conclusion of the proceedings seeking to amend the notice of application, I announced my decision granting the
application, with my reasons for decision to be published in due course. These are my reasons which I can shortly state.

4 The applicant testified that she commenced employment at the Canningvale Convenience Store in about March or April 2001.
She was employed to make sandwiches and rolls etc and to serve customers. It appears that she was employed on a part time
basis. The applicant said that prior to commencing employment at the store, the business was run by another owner but she had
always known the store to be described as the �Canningvale Convenience Store� as she had lived in this area for some time.

5 The applicant testified that when she was dismissed on or about 26 November 2001 she put the name �Keith Croucher�, who
was the owner of the business on the notice of application because she always thought that he was her employer. He always
described himself, according to the applicant�s evidence, as the owner and the �boss�. The applicant testified that she did not
think that �Canningvale Convenience Store� could have been her employer, because the store was known by that name for
some time previously under the former owner.
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6 After filing the notice of application, the applicant served it on Mr Croucher at the business premises of the Canningvale
Convenience Store. A declaration of service, evidencing personal service, was filed on 18 December 2001.

7 The applicant testified that she received her wages by way of a pay slip that did not specify the identity of the employer. An
example of a pay slip was tendered as exhibit A1. The applicant said that she looked at the pay slip before making the present
application.

8 During the course of the applicant�s cross examination, various documents were put to the applicant. The first document was a
group certificate, tendered as exhibit R1, which somewhat interestingly, bears a date of 11 January 2002, some two months or
so after the commencement of these proceedings. Exhibit R1 on its face, refers to the relevant period for the purposes of the
income received by the applicant as being the financial year ending 30 June 2002.  It is difficult to see therefore how the
applicant could have sighted exhibit R1 prior to having commenced these proceedings. Be that as it may, the applicant did say
that she simply did not think to look at taxation documents to identify the proper name of her employer because at all times,
she considered that identity to be Mr Croucher.

9 Also put to the applicant was a letter apparently dated 29 November 2001, from the applicant addressed to Mr Croucher at the
Canningvale Convenience Store, in relation to certain wage entitlements. Attached to this letter, was what purported to be an
extract of a proposed workplace agreement described as �Workplace Agreement for Casual Staff Canningvale Convenience
Store�. There was no indication on the face of this document, as to the identity of the parties as the employer and the employee
in the relevant spaces on the document.

10 Other documents were put to the applicant including exhibits R3 and R4, which were invoices from various suppliers to the
shop. The applicant�s evidence was that when goods were delivered, if she was present at the time, she would simply sign the
delivery document to confirm that the goods had been delivered and put the signed delivery documents on the counter or the
office desk. She testified that she never closely looked at the addressee boxes on these documents which in respect of exhibit
R3 referred to �Canningvale Convenience Store� and in respect of exhibit R4 referred to �Canningvale Convenience Store
CVCS Pty Ltd�.

11 Additionally, a tax file number declaration was tendered as exhibit R5, which the top portion of which, �Section A�, gave the
applicant�s personal particulars. The lower part of the form, �Section B�, described as �to be completed by the PAYER� was
said by the applicant to be blank when she completed �Section A�. �Section B� contains the reference to �CVCS Pty Ltd� and
�Canningvale Convenience Store�. It was signed by Mr Croucher.

12 Despite these documents being put to her, the applicant was adamant that she always genuinely believed her employer was Mr
Croucher, because of the things he said and the way he conducted himself in the workplace.

13 Mr Croucher testified that he was the owner of the Canningvale Convenience Store and was a director of CVCS Pty Ltd. He
took over the store from the previous owner in about April 2001, which was consistent with the applicant�s testimony. Mr
Croucher�s wife is the other director of CVCS Pty Ltd.

14 Mr Croucher said that he employed the applicant. He said he did not speak to her as to the proper identity of the employing
entity when she was engaged. He confirmed in his evidence he was the manager and gave directions to the staff etc. He
confirmed in his evidence that he regarded the business as �his shop� if anything went wrong. He also testified that the trading
name �Canningvale Convenience Store� is the only name on the front of the store but said there was a business registration
document mounted inside the premises.

Conclusions
15 Undoubtedly the Commission has discretion to grant an application to correct, amend or waive any error, defect, or irregularity

whether in substance or in form: s 27(1)(m) Act. The power within s 27(1)(m) is a wide one and can be exercised even if the
effect of the amendment is to substitute a new person, whether corporate or natural: Rai v Dogrin Pty Ltd (2000) 80 WAIG
1375. The power to amend is not confined to circumstances of clerical error or misnomer. It is also the case that as the power
to amend involves the exercise of a discretion by the Commission, there is in my view, an onus on an applicant to take all
reasonable steps to ensure the naming of the correct employer in proceedings of this kind.

16 There were a number of factors that influenced my decision in this matter to exercise the discretion in favour of the applicant.
Firstly, I accept the applicant�s evidence that at all material times, the applicant intended to commence these proceedings
against her employer alleging that she had been unfairly dismissed. I also accept the applicant�s evidence that from the conduct
of Mr Croucher in the workplace, the applicant always believed that he was the owner and was the �boss�. This was confirmed
in Mr Croucher�s evidence. The pay slip in evidence, exhibit A1, is inconclusive as to the proper identity of the employer.  I
also accept that as the store traded under the same name with the prior owner, this was a legitimate factor influencing the
applicant�s decision to name Mr Croucher as the employer.

17 Furthermore, the goods delivery documents tendered in evidence are not entirely clear. Only one of them, exhibit R4, refers to
the corporate entity CVCS Pty Ltd. Moreover however, these documents need to be considered in their context. The
uncontradicted evidence was that employees such as the applicant, if present at the time, simply signed these documents as
evidence of the receipt of goods and then placed them on the store counter or office desk. The circumstances of the receipt of
such a document by someone in the applicant�s position as a shop assistant/sandwich hand, can, with due respect, be contrasted
to that of an employee occupying a clerical or accounting position, who would be expected to scrutinise these documents on a
regular basis and perhaps ought to have known better.

18 As to exhibit R5, I have no reason to doubt the applicant�s evidence that at the time she completed the tax file number
declaration, the bottom section that being �Section B�, was blank. This conclusion is consistent with the structure of the form
itself.

19 As to exhibit R1, whilst it would appear that this document was created after the commencement of these proceedings and
therefore would not be relevant, even assuming that there was a previous document of the same kind which was received by
the applicant, and whilst perhaps the applicant should have made a more thorough search for a document of this kind, I accept
her evidence that she simply did not consider this matter at the time, confidently believing that Mr Croucher was the employer.
As I have noted above, to an extent, the change in ownership of the store perhaps understandably, confirmed this, albeit
wrongly, in the applicant�s own mind.

20 I also do not regard exhibit R2 as conclusive on the issue of the proper identity of the employer as in particular, the extract for
the proposed workplace agreement, does not contain any particulars in the relevant spaces, as to the employer or employee.

21 I also note from the record of the Commission, that the respondent�s notice of answer and counter proposal was filed on
8 January 2002, indicating that the respondent as named on the application was not the employer. A declaration of service filed
on 9 January 2002, evidences that on 8 January 2002, the notice of answer and counter proposal was served on the applicant by
registered post at her address for service. By undated facsimile to the attention of the Chief Commissioner of this Commission
stamped with the date stamp of the Commission of 15 January 2002, the applicant and the applicant in another application said
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that they would �be asking to apply for a (sic) leave to amend, as we incorrectly named the respondent Mr Keith Croucher
instead of CVCS Pty Ltd as it was a genuine mistake, as the few pay slips that we had been given had no CVCS Pty Ltd on it
or our pay going into our bank statements, just said Canningvale Wages, even his business card that he hands out does not say
CVCS Pty Ltd�. I am satisfied from this that as soon as the matter of the name of the employer was raised with the applicant,
she took immediate steps to rectify the matter. The applicant has not sat on her hands in the conduct of these proceedings.

22 For the foregoing reasons, the application for leave to amend was granted.
_________

2002 WAIRC 05641
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOANNE MEIER, APPLICANT
v.
KEITH CROUCHER, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 29 MAY 2002
FILE NO/S. APPLICATION 2214 OF 2001
CITATION NO. 2002 WAIRC 05641
_________________________________________________________________________________________________________
Result Interlocutory application granted.
Representation
Applicant Mr G Sturman as agent
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Sturman as agent on behalf on the applicant and Ms L Gibbs as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and hereby orders�

THAT the name of the respondent be and is hereby amended by the substitution of the name �CVCS Pty Ltd t/as the
Canningvale Convenience Store� for the name �Keith Croucher� in the notice of application and the notice of answer in
the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05588
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONIS JOSEPH NIEUWENDYK, APPLICANT
v.
GROW WEST, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. APPLICATION 732 OF 2001
CITATION NO. 2002 WAIRC 05588
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr T. Dixon (of Counsel) and later Ms C. Ozich (of Counsel) appeared on behalf of the Applicant
Respondent Mr P. Brunner (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 27th April 2001 Antonis Joseph Nieuwendyk (the Applicant) applied to the Commission for Orders pursuant s.29 of the

Industrial Relations Act, 1979 (the Act) on the grounds that he had been unfairly dismissed from employment with Grow West
(the Respondent) and that at the time of dismissal he was owed outstanding benefits under his contract of employment.

2 The fundamental contention of the Applicant is that the dismissal was harsh, oppressive and unfair because he was given no
warning of it. He was not offered redeployment within the Respondent�s business nor was he consulted about the need for
redundancy, he was dismissed in a summary manner and in circumstances that did not warrant that action. Further, he was
thereafter not paid out for any severance monies.

3 It is common ground that in 1991 an employment relationship was formed between the Applicant and Mr Wihelmus Heggers,
who is the principal of the Respondent, to work in a business being operated by Mr Heggers, known as Flowermill. Allegedly
Mr Heggers had made contact with the Applicant having known about his horticultural skills.

4 That employment arrangement lasted until 1994 when the Applicant left Flowermill and returned to New Zealand. In 1995 the
Applicant contacted Mr Heggers from New Zealand to ask him whether there were any jobs available for him as he wanted to
return to Australia. As a result the Applicant was employed by a business entity named Grow West which appears from the
information before the Commission to be a registered business name used to identify the trade operations of Mellow Wind Pty
Ltd a company of which Mr Heggers is a principal.
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5 The new position was commenced in June 1995. The Applicant says he was then employed as a Nursery Manager, this a senior
position with a salary package of approximately $60,000.00 per annum. The Applicant claims that there was no issue ever
raised with him by the Respondent about his work performance, and he had reason to believe his employment would be
ongoing. On the strength of this belief he had applied for finance to purchase a motor vehicle. The finance company had
confirmed the on going nature of the job with the Respondent.

6 The Applicant says that in February 2001 he asked Mr Heggers about the financial position of the business. Mr Heggers
replied to the effect that it was doing better than last year, the bills were being paid and things were looking good, they then
went on to discuss future crops. Towards the end of February 2001 Mr Heggers had talked about the business again saying that
the financial situation was then bad and that someone would have to go. The Applicant had asked who that would be and Mr
Heggers replied it is going to be Mr Dirk Van Den Dool, the person in charge of the cutting department. Mr Van Den Dool was
to go because he was younger than the rest of the senior employees and it would be easier for him to find an alternative job.
The Applicant says that Mr Heggers had said to him that as far as he was concerned the Applicant was earning his keep and at
50 years of age it would be harder for him to find a job. That conversation ended with the Applicant having no thought in his
mind that he may lose his job through redundancy. He does admit though that Mr Heggers said that he intended to discuss the
matter with another employee and solicit her opinion about who should be put off.

7 In March 2001, as far as the Applicant was concerned, there were large quantities of flowers of good quality being produced
and they were selling well. On 4th April 2001 he finished work at 4:00pm, as he left for home Mr Heggers came quickly from
the office and handed over an envelope to him. All he said was the words �with regret�, there was no other conversation
between them. The Applicant went to the house which he occupied on the property and opened the letter. The contents were a
great shock to him. The letter is incorporated, formal parts omitted hereunder�

�It is with deep regret that I have to ask you to resign your position with this company. I am unable to continue to afford
the current level of expenditure. I have to look for means of cutting my costs.
As there is no formal contract for your employment, I will offer you your outstanding holiday pay (I think it is close to
four weeks) with pay in lieu of notice for your immediate termination and an ex-gratia payment of a further two weeks
pay.
If this is not convenient for you, I will accept a two week notice of termination from you, with your outstanding holiday
pay of-say-four-weeks.
I will also need you to vacate the house in one month time, as this will have to be relet. I realise there is no formal lease
document for the rental of the house, but I am willing to allow you the time to arrange your affairs for new
accommodation after you no longer work with the company.
I appreciate that this will come as a shock to you, but let me assure you that it has no reflection on your work with the
company.
I will be happy to give you a reference, should you require one.�

[Exhibit D3]
8 The Applicant assumed that he had been immediately dismissed. In response to a question from his Counsel that the letter says

that he could resign if he wanted to, he answered to the effect that he did not want to take that option because �I would most
likely waive all of my entitlements�.

9 The following day he went to the workplace, informed the staff that he had been sacked, picked up his personal property and
left. He did not speak to Mr Heggers on that day. After receiving the letter he asked for advice from his lawyers concerning his
right to stay in the house. It transpired that he did not leave the house until some two months later.

10 Since his employment was terminated the Applicant says that he has made in the vicinity of ninety applications for
employment and he continues to seek work. He has total earnings of $10,952.00, he also admitted that after his termination he
received payment for another 11 weeks. During cross examination by Mr Brunner (of Counsel), who appeared for the
Respondent, the Applicant said he was too upset and to emotionally strained to discuss the termination with Mr Heggers, even
though there was an invitation for him to do so. He did not want to have the discussion because after so many years of hard
work getting a letter of that nature coupled with Mr Heggers�s intimidating behaviour, he did not wish to go through with
raising issues with him. The Applicant conceded that at no time after the so called dismissal did he make any attempt to have
any direct discussions with Mr Heggers. The Applicant also confirmed in cross examination that he continued to receive pay
for 11.6 weeks as if he had been working following what he says was the dismissal. He also contacted his lawyer immediately
and acted upon the advice he received.

11 The main evidentiary underpinning the Respondent�s position comes from the evidence of Wihelmus Heggers. It is contended
that the letter of dismissal, produced earlier in these Reasons, fails to recognise comments made by Mr Heggers to the
Applicant when he gave him the letter. Nor does it take into account that Mr Heggers left a note on 6th February 2001 at the
Applicant�s residence asking for him to make contact for discussions (Exhibit B2). The letter is incorporated hereunder�

�Dear Ton
I follow up on what I did say to you on Wednesday night when I handed you my letter. I asked you then to read my letter
and think it through so that we could talk. I am concerned about your wellbeing and would very much want you to keep
talking with me about any future positions we may both be in. Please feel free and encouraged to talk with me, if you
like any time over the weekend call my mobile or house phone (0408952385 or 94185411) Enclosed are the pay advice
slips.
Regards Bill

12 It is the evidence of Mr Heggers that he said much more than merely say the words �with regret� when he handed the letter to
the Applicant, he asked him to read the letter and think it through so that the redundancy could be discussed. What he wanted
to discuss was the actual termination date, what benefits would be paid and what assistance Mr Heggers could give the
Applicant in obtaining other employment.

13 Mr Heggers said he had heard that the Applicant came into the work place on 5th February 2001 and informed other employees
that he had been sacked. This caused Mr Heggers to seek out the Applicant in an attempt to talk to him but he could not locate
him at that time so he wrote a letter. This was done on the advice of the Respondent�s Accountant, Mr Curtis, who gave
evidence in these proceedings.

14 The note was delivered to the Applicant�s residence and again called for discussions.
15 Evidence was given to the Commission by Mr N.F.V. Curtis who is a Chartered Accountant. His evidence indicated a

continuing growth in the financial difficulties of the Respondent so that he was advising Mr Heggers that there were real cash
flow problems with his business and he had to get more capital. Mr Heggers was advised that there might be a necessity to
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reduce staff and eventually this came to pass. The trading position of the Respondent is and was not strong. Mr Curtis detailed
this in a report (Exhibit B8). Mr Curtis�s opinion is that it will be three to four years before the Respondent becomes profitable.

16 Evidence was also taken from Mr Dirk Floris Van Den Dool. Mr Van Den Dool said that he is a Foreman Leading Hand
employed by the Respondent. As well as crop maintenance and other duties, he supervised staff. He described his role as
similar to that which was performed by the Applicant. He gave evidence that Mr Heggers often talked about the financial
aspects of the business with staff during work hours, lunch breaks or after work, these were not formal discussions they were
information sessions. Mr Van Den Dool said that often the Applicant was present with Mr Heggers and himself when the
Applicant�s side of the business was discussed and its difficulties were analysed. Mr Van Den Dool was aware that at various
times over the past three years the Respondent was trying to sell the business because of financial difficulties. It was not a
secret, other employees at Grow West knew about his intention. According to Mr Van Den Dool the Applicant was one of
those, he knew that because they often talked about what would happen if there was a new owner, for instance would they be
re-employed and the like. Mr Van Den Dool often discussed with the Applicant that it might be possible that one of them
would have to go because it happened in the past that other people had to leave. Both of them were a bit scared they might be
the next person to have to find employment

17 Mr Van Den Dool referred to an email from the Applicant received by him on 23rd April 2001 which gives an indication of the
Applicant�s thoughts at the time. The email, which is partially in Dutch, incorporates the so called termination notice followed
by these comments ��those were his words I do not accept to resign voluntary, that is what he wants so it makes him feel
good because I left on my own accord, I simply had no reason to resign, I was hoping at least a other five years I was
reasonably happy��

18 The preceding is sufficient scan of the evidence produced in the Commission. Although it by no means includes everything
that was presented it is a sufficient summary to give an indication of the most important and relevant parts. The Commission is
required to make findings of witness credibility. This is a case where the credibility of witnesses is not in doubt. Each of them
told the story from the best of their memory. I do not think any of the answers were manufactured although it may well be that
the passage of time has caused the Applicant to forget some of the responses he made at the time at the time of the events.

19 What the Commission has to do is analyse the evidence against the law to be applied. The law that is set out in the well know
case of (Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385) in determining an unfair dismissal claim the Commission
is required to ascertain if there has been a fair go all round (in Re: Loty and Holloway v AWU (1971) AR 95 99). The
consideration of whether a determination is unfair includes the consideration of both substantial and procedural fairness. Any
breach of the rules of natural justice is an important circumstance in the determination of the crucial question whether the
dismissal was harsh or unjust (Shire of Esperance v Mouritz (1991) 71 WAIG 891). Also in that context the comments of
Kennedy J in Mouritz that procedural fairness is one of a number of factors to be considered in the balance to determine
whether the dismissal was unfair when viewed in its totality.

20 In the circumstances of redundancy a dismissal can be found to be harsh, oppressive or unfair if there was no prior warning or
consultation or if the Applicant was not afforded an opportunity to discuss the circumstances or that he was not offered
redeployment or that there has been unfair selection for redundancy, or that he was a evicted from his home, or callously
treated, (FDR Pty Ltd v Gilmore (1998) 78 WAIG 1099). In this case there is an allegation that �termination� was summary
and if that happened where the circumstances did not warrant it, this could create unfairness (Jacob Gilmore v Cecil Bros, FDR
Pty Ltd (1996) 76 WAIG 4434).

21 From the evidence I conclude and find that the relationship between the parties had been a happy one commencing first with a
relationship which was mutually terminated. The experience of the parties had been so good that they entered into another
employment relationship. The identity of the employer in that relationship is a matter of contention. The Commission can not
only amend a mis-description of a name but it can substitute another party (Parvene Kaur Rai v Dogrene Pty Ltd (2000) WAIR
47) This application is unusual in that it named two parties; one Mr Wihelmus Heggers and the other Grow West, both of the
same address. It is clear enough that Mr Heggers did not employ the Applicant in his own right; it became clear during the
hearing that there was no confusion among the parties as to the identity of the employer against whom this application was
filed. There was not and was never two employers involved, the correct Respondent is Grow West which is a trading name for
Mellow Wind Pty Ltd. There is no need for the Commission to make any amendment to the application other than to delete
reference to Wihelmus Heggers, Grow West being sufficient description of the Respondent in this matter. To dismiss the
application merely because it was filed against two separate entities would defeat the command in s.26 which requires the
Commission to act with expedition and without regard to legal technicality. What is necessary is that the Respondent knows
that an action has been commenced by an employee or ex-employee. That was abundantly clear in this case and the
Respondent had every opportunity to prepare a defence and have its contentions fully ventilated before the Commission.

22 The employment relationship between the parties was a happy one on a professional level, but it was against the background of
a continual struggle by Mr Heggers, to keep the business operating. I accept the evidence of Mr Curtis that this struggle has
been of long standing, that there have been need for capital injections into the business and that by April 2001 the
Respondent�s financial affairs were delicately balanced. There was a large overdraft and the advice from the Respondent�s
financial advisors was that it must do something to reduce its costs. I also find that Mr Heggers had discussed these matters
with his staff, I accept that the evidence of Mr Van Den Dool that he was present when it was discussed with the Applicant and
Mr Van Den Dool and that they, as senior employees of the business, were quite well aware of the financial position. It may
well be that at one stage Mr Heggers expressed the opinion to the Applicant that in the event of redundancy that at that time he
favoured the selection of Mr Van Den Dool as the one of the two to go. But even if he did, that does not bind him to that
decision if on the basis of other information he later decides to make another selection. The key is that the selection is one
which can be supported on the basis of fairness. It is also relevant that Mr Heggers made the comments about Mr Van Den
Dool before he had actually made a decision to dismiss someone and who that would be when the dismissal was made, if in
fact it came to pass.

23 The decision to make someone redundant was not made until discussions with Mr Norman Curtis on or about 3rd April
2001 when Mr Heggers had approached Mr Curtis for advice.

24 It is at that time the obligation that is contained in s.41 of the Minimum Conditions of Employment Act to advise an employee
of the intention to make them redundant crystallised. It is open to find and I do that as soon as he identified the Applicant as
the person who would be made redundant Mr Heggers notified him. There is no evidence that the decision was made before 3rd

April 2001.
25 It is Mr Hegger�s contention that his purpose in providing the letter to the Applicant on 4th April 2001 was to tell him that his

position was redundant, to provoke conversation with him about how that was to occur and that the reason was to reign in
expenditure and cut costs. The letter then goes on to say that if it is not suitable to the Applicant to accept pay in lieu of notice
and an ex gratia payment there was an alternative of a two week notice of termination from the Applicant. There was also an
advice that when the employment was finished that the Applicant would need to vacate his home within one month.
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26 The letter also acknowledges that there is some shock to the Applicant but offers a reference. Mr Heggers says that the letter
was not handed to the Applicant with a curt �with regret�, that on the contrary he did tell the Applicant what the letter was and
what he wanted to do. However for some reason the Applicant only remembers the words �with regret�. He did not open the
letter in the presence of Mr Heggers, he took it home and read it. On doing so, he immediately thought he had been dismissed.
The thrust of his evidence is that was in his mind as soon as Mr Heggers made the comment �with regard� to him. I find that
Mr Heggers was concerned that the Applicant should discuss matters with him and asked him to do so, he made a telephone
call to which the Applicant did not respond and he followed that up with a letter again soliciting the Applicant to discuss
matters with him. Mr Heggers wanted to talk through his intention. I accept that the letter was sincere and that Mr Heggers was
concerned about the Applicant�s well being. It was clear the men had been friends as well as work mates for a long time. The
Applicant had been asked to make contact with Mr Heggers at any time and been given the means to do so. However instead
he sought legal advice and it appears on the basis of legal advice he did not enter into those discussions. It appears that later,
also on legal advice, Mr Heggers ceased to have contact with the Applicant. One can speculate that in the absence of those two
separate pieces of legal advice two old friends may have been able to sort the matter out, however that did not occur.

27 The Applicant was selected because the assessment of the Respondent was that Mr Van Den Dool�s part of the operation was
more likely to contribute to the ongoing profitability of the business. As I have said earlier even though the letter that led to
this dispute could be taken to be a warning of impending dismissal it is a fair summary of the evidence to say that both Mr Van
Den Dool and the Applicant knew of the existing delicate financial position of the Respondent and had done for some time.
The Applicant was in effect told about the need for redundancy, it was a financial need and any consultation with him about
the financial need for the redundancy would not have been productive from the Respondent�s point of view because clearly the
Applicant would not be able to make a contribution to resolution of the Respondent�s financial position.

28 It is wrong to say that the dismissal was summary. I can only conclude that the Applicant has read the letter of 4th April
2001 incorrectly, it is speculation to say why that may have occurred although it is fair to say that there is some ambiguity in
the letter. Because of that ambiguity the Applicant bore some responsibility to resolve it by talking to the Respondent. The
Respondent tried to facilitate discussions but his efforts were unavailing because the Applicant did not respond to the
invitation. That the Applicant did not get the benefit of an individual discussion about the redundancy before he received the
letter of 4th February 2001 in my view that is not fatal to the Respondent�s position.

29 As for the adequacy of payment the Applicant continued to be paid for some 11 weeks after 4th April 2001. There has been
nothing put into evidence as to why this happened but if that payment, excluding any entitlement to annual leave, was made
and I find that it was, it is difficult to reach a conclusion that at the time that there was inadequate payment made for the
severance. Matters arose before the Commission concerning the Residential Tenancy Act and the alleged collusion between the
parties to split the Applicant�s income. These are not issues which go to the heart of the matters to be determined here and I
make no comment upon them.

30 On the basis of my analysis of the evidence I have reached the conclusion that more likely than not the Applicant was not
dismissed by the letter of 4th April 2001 however by his conduct the contract appears to have come to an end about that time
even though the fact that he received payments for 11.6 weeks after that time confuses that issue somewhat. However it is safe
to conclude on the evidence that there was no dismissal on that day and I so conclude. It is trite that the rights given to an
employee under s.29 of the Act are not enlivened until there has been a dismissal and as there has not been in this case on my
finding the application must fail for want of jurisdiction.

31 If I am wrong and there was a dismissal, the preponderance of the evidence leads to the conclusion that the Applicant was
made redundant and that even though there is some aspects where the procedure leading to the termination were faulty that on
balance it cannot be said that the dismissal was unfair. For all of these reasons the application will be dismissed.

_________

2002 WAIRC 05590
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONIS JOSEPH NIEUWENDYK, APPLICANT
v.
GROW WEST, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. APPLICATION 732 OF 2001
CITATION NO. 2002 WAIRC 05590
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr T. Dixon (of Counsel) and later Ms C. Ozich (of Counsel) on behalf of the applicant and Mr P. Brunner (of
Counsel) on behalf of the respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05608
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 21 MAY 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05608
_________________________________________________________________________________________________________
Result Application upheld in part. Order issued.
Representation
Applicant Mr O Moon as agent
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act (�the Act�) by which the applicant seeks the

recovery of contractual benefits from the respondent of $57,649.72, as claimed in the notice of application.
2 The respondent�s notice of answer and counter proposal, filed following a direction of the Commission of 22 April 2002, does

not comply with the Commission�s direction and is contrary to reg 21(4) of the Industrial Relations Commission Regulations
1985, in that it does not admit or deny the applicant�s claim. The notice of answer says that the respondent engaged the
applicant to procure a loan as investment capital for the respondent to utilise in various projects. The respondent says the
applicant was not successful in obtaining these loan funds and it was agreed by both the applicant and the respondent that the
applicant�s engagement could no longer continue as there was no real prospect of the loan funds materialising.

3 I should note that by facsimile dated 10 May 2002 from the Chamber of Commerce & Industry of Western Australia, my
associate was advised that due to the respondent having no assets, it would not be appearing on the hearing of this matter.
Having formed the view that the respondent was duly notified of these proceedings, the Commission determined that it would
hear and determine the matter pursuant to s 27(1)(d) of the Act, in the absence of the respondent�s appearance.

4 The applicant�s claim, at least as far as the Commission understood it, was for salary, salary in lieu of notice, annual leave and
superannuation entitlements all of which it was alleged were benefits due to the applicant under his contract of service with the
respondent. To the extent that the claims for annual leave and superannuation constituted entitlements arising under the
Minimum Conditions of Employment Act 1993 and the Superannuation Guarantee (Administration) Act 1992 (Cth), those
claims are clearly matters beyond the jurisdiction of the Commission, as has been held by the Full Bench of this Commission
on a number of occasions.

Facts
5 The facts in this matter are straight forward and are as follows.
6 The respondent company was described in the evidence as a passive investment company whose principal function was to

secure and act as an intermediary for funding raised through other entities for the purposes of investment projects. According
to the applicant, who was the only witness who gave evidence in the proceedings, he was engaged by the respondent initially to
provide consulting services. By minutes of a meeting of the respondent dated 8 May 2000 and tendered as exhibit A3, a
resolution was carried that the respondent employ the applicant on a full time basis as its general manager. That appointment
took effect from on or about 1 June 2000. It was agreed that the applicant be employed on a remuneration package of
$100,000 per annum plus expenses. Of the remuneration component, $24,000 per annum was allocated to be paid into a
superannuation fund, in addition to statutory superannuation contributions.

7 The applicant testified that there were no particular performance requirements imposed upon him but it appears that based on
all of the material before the Commission, the applicant�s primary task as general manager was to obtain loan funds of US
$15 million from which the business of the respondent would be generated.

8 The applicant testified that at the time of his engagement, he did not discuss with the respondent the issue of notice of
termination of his employment. Additionally, there was no agreement with the respondent as to annual leave entitlements. He
testified that he relied upon statutory entitlements in relation to annual leave.

9 For reasons not material for the purposes of determining this matter, on 4 June 2001, the applicant wrote to Mr Halvorson of
the respondent, complaining that he could not continue to work without being paid any salary.  The applicant proposed that he
either be terminated immediately by the respondent or that he be paid some funds on an ongoing basis.

10 What occurred following that letter was not at all clear on the evidence, although I note that the respondent says in its notice of
answer that the employment of the applicant came to an end by agreement between the applicant and the respondent.

11 In support of his claim, the applicant tendered a document described as �reconciliation of wages paid and due to Martin
Radford�, which document was tendered as exhibit A4. Regrettably, this document did not assist the Commission in
determining this matter. In addition to it being somewhat confusing, it contained much material irrelevant to the applicant�s
claims and tended to obscure what the Commission understood to be the real claim in these proceedings.

12 Be that as it may, the Commission granted the applicant�s industrial agent several adjournments in order to clarify the
particulars of the applicant�s claim for salary. Despite this, at the conclusion of these proceedings, it was still not clear to the
Commission as to precisely what sum of money, by way of salary entitlements, were being claimed. To enable this matter to be
determined, and to afford the applicant fairness and justice, the Commission granted the applicant leave to submit a revised
schedule with particulars of the applicant�s claim, within seven days.  Such a revised schedule was received by the
Commission on 17 May 2002.

Conclusions
13 In the absence of any evidence from the respondent challenging the applicant�s evidence I am bound to accept his evidence in

relation to his claims unless I find it to be inherently lacking in credibility, which I do not. Accordingly, on the evidence I am
satisfied and I find that the applicant was employed as the respondent�s general manager from on or about 1 June 2000 to
about, it appears on the evidence, the first week of June 2001. I also find that as a term of the applicant�s contract of
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employment he was entitled to a remuneration package of $100,000 per annum plus expenses. I find on the evidence that the
$100,000 per annum included the statutory superannuation contributions which must be deducted for the purposes of
calculating any entitlements the applicant can recover in this jurisdiction as a contractual benefit. On this basis I accept and
find that the applicant�s gross monthly salary was $7,716.05, which included an agreed sum of $2,000.00 per month for
additional superannuation contributions for the applicant.

14 I accept on the evidence that the applicant was entitled to salary for the month of June 2000 in the sum of $2,916.64 but did not
receive it. I am also satisfied and I find that the applicant was paid some of his contractual salary entitlements up to and
including December 2000, less the discretionary superannuation component, but thereafter through to and including the month
of May 2001, the applicant was either paid less than his monthly entitlement or in the case of April and May 2001 the applicant
received no salary payments at all.

15 I am therefore satisfied and I find, based upon all of the evidence and materials before the Commission that the applicant was
due total salary payments, including those amounts as the additional superannuation component, in the sum of $57,091.36,
representing entitlements due to him under his contract of service but denied to him on its termination.

16 As to the applicant�s claim to one month�s salary in lieu of notice, I am not satisfied on the evidence that the applicant has
established, on the balance of probability, such an entitlement. The evidence was inconclusive as to the circumstances under
which the applicant�s employment with the respondent ceased. That is, it was not at all clear on the evidence, capable of
supporting a finding, how the applicant�s employment was terminated, either by the respondent or otherwise. I am therefore
not persuaded that the applicant�s claim in this regard can succeed.

17 As to the applicant�s claims in relation to statutory entitlements including annual leave and superannuation contributions, for
the reasons I have already indicated above, these claims are also refused.

18 Finally I wish to add that regrettably, with due respect, this matter has been made far more complicated by the applicant than it
need be. Advocates appearing in this jurisdiction, whether they be lay or legal practitioner, have a duty to ensure that not only
are they adequately prepared, but also that they critically review materials provided to them by their principals and clients
respectively, to ensure that such material is relevant and readily comprehensible, in order that the Commission can properly
consider matters before it.

19 For the foregoing reasons, an order will issue to the effect that the applicant has been denied by the respondent contractual
benefits by way of salary entitlements in the sum of $57,091.36, which sum will be payable within 21 days.

_________

2002 WAIRC 05684
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN JASPER RADFORD, APPLICANT
v.
COINSTAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 5 JUNE 2002
FILE NO/S. APPLICATION 1855 OF 2001
CITATION NO. 2002 WAIRC 05684
_________________________________________________________________________________________________________

Result Application upheld in part. Order issued.
Representation
Applicant Mr O Moon as agent
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr O Moon as agent on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the respondent pay to the applicant the sum of $57,091.36 as a denied contractual benefit less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of the
date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05619
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RODERICK JAMES HOLLAS SMITH, APPLICANT
v.
SARACEN MANAGEMENT PTY LIMITED ACN 079 747 452, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 138 OF 2001
CITATION NO. 2002 WAIRC 05619
_________________________________________________________________________________________________________
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Result Applicant�s application dismissed. Respondent�s application to delay delivery of reasons for decision
dismissed.

Representation
Applicant Mr R Le Miere QC, Mr A Drake-Brockman and Mr B Jackson (of Counsel)
Respondent Mr M Bennett and Ms J Hill (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made under s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (�the Act�). Roderick James Hollas

Smith (�the Applicant�) claims that he has been harshly, oppressively and unfairly dismissed by Saracen Management Pty
Limited (�the Respondent�). The Applicant also claims that he has not been allowed by the Respondent a benefit to which he is
entitled under his contract of service, namely the payment of one year�s remuneration in lieu of notice or three months� notice
and nine months� remuneration in lieu of notice.

2 The Applicant�s claim is for�
(a) $350,000 being 12 months� salary by way of unpaid notice/severance payment as a denied contractual benefit; and
(b) $175,000 as payment of compensation for loss and injury caused by the dismissal of the amount of six months�

salary.
Background
3 The Applicant was employed by the Respondent, under a written service agreement dated and executed 15 May 2000 (Exhibit

F17). The Respondent was the management company for the Saracen Group of companies. The Saracen Group included the
Respondent, Saracen Mineral Holdings Ltd (�Saracen Mineral Holdings�), Westgold Resources NL (�Westgold�), Internet
Solutions Australia Ltd (formerly Ramsgate Resources Ltd) and Carpenter Pacific Resources NL. The Applicant was employed
by the Respondent in the capacity of Executive Chairman and Managing Director of the Respondent and Saracen Mineral
Holdings, and Executive Chairman of Westgold, Ramsgate Resources Ltd and Carpenter Pacific Resources NL. Whilst
employed the Applicant continued to hold office as Director and Chairman of Precious Metals Australia Ltd (�PMA�) pursuant
to clause 4.2 of his service agreement. The Managing Director of PMA was Mr McKee.

4 Hugh McLernon was a Director of the Respondent, Saracen Mineral Holdings and Westgold. Daniel Hill was a Director of
Westgold. During early 2000 Mr Hill on behalf of the Respondent and Saracen Mineral Holdings Ltd discussed with the
Applicant the possibility of employment as Chief Executive Officer of the Saracen Group of companies, including Westgold.
Mr Hill discussed this proposal with Mr McLernon and after some negotiation a proposal was put to the Board of the
Respondent in March 2000 that the Respondent employ the Applicant on the following terms�

�(a) the Applicant would receive a salary of $350,000 per annum, of which $100,000 would be paid by PMA;
(b) the Applicant would spend approximately one-third of his time on the business of PMA until it was concluded;
(c) Saracen would support the issue to Smith of�

(i) 7,500,000 shares in Westgold at 20¢ per share partly paid up to 3 cents per share with no call for 2 years;
(ii) 2,750,000 shares in Carpenter Pacific Resources NL (�Carpenter�) at 60¢ per share partly paid up to

12.5 cents per share with no call for 2 years;
(iii) 3,300,000 options in Saracen Mineral Holdings Ltd (�Saracen�) exercisable at 30¢ per share within 5 years;
(iv) the right to sub-sub-underwrite 10% of a rights issue of shares in Ramsgate Resources Ltd (�Ramsgate�)

which was about to be made;
(d) Smith would be appointed managing director of Saracen, Westgold and Carpenter and a non-executive director of

Ramsgate and Black Range Minerals NL.�
5 On 12 April 2000, Westgold took a placement in PMA. PMA issued to Westgold 9,630,818 fully paid ordinary shares at an

issue price of 31.15 cents per share. PMA paid a placement fee to Westgold of 5% of the issue price. Settlement was effected by
payment of $3m from Westgold to PMA and on payment of $150,000 from PMA to Westgold. (Exhibit F11)

6 Initially the terms of appointment set out in paragraph 4 of these reasons were rejected by the Respondent�s Board but during
April 2000 the listed trading prices of securities on the Australian Stock Exchange (�ASX�) fell significantly. The effect was
that the market price of shares of companies within the Saracen Group decreased substantially. As a result at the end of April
2000 further discussions occurred. On 12 May 2000 the Applicant was appointed Chief Executive Officer of the Saracen Group
of Companies and he entered into a service agreement with the Respondent on 15 May 2000. The service agreement was
expressed to commence on 15 May 2000 and to continue for 3 years or until terminated in accordance with the service
agreement, whichever first occurred. The material terms of the service agreement are as follows�

�3.1 Powers, Responsibilities and Duties Delegated by Board
The Executive shall in the Specified Employment Capacity�
(a) exercise the powers and discretions;
(b) hold the responsibilities; and
(c) perform the duties and tasks,
as would be reasonably expected of a person in that position by the Board of directors of a reputable public
company listed on the Australian Stock Exchange Ltd.

4.1 Performance of Duties
The Executive shall perform the Executive�s responsibilities and duties in a proper and efficient manner and, except
in the case of absence by reason of ill health, incapacity, accident or leave, shall devote substantially the whole of
the Executive�s time, attention and abilities during usual business hours, and such other hours as are reasonably
necessary for the Executive to perform the Executive�s duties in a satisfactory manner, exclusively to the business
of the Company and its Related Bodies Corporate and the other companies in which the Executive holds office at
the request of the Board.

4.2 Other Employment
The Executive shall not without prior written consent of the Board undertake any other business or profession or
hold any other office that adversely affects Sarman or the Company or materially hinders the performance by the
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Executive of his duties hereunder. Where the Executive holds any office in any other company solely as a
representative or nominee of the Company and with the consent of the Company�
(a) any remuneration in the form of cash otherwise payable to the Executive as a result of holding that position

shall be held on trust and be accountable to the Company provided that the amount the Executive will be
required to hold on trust and account for shall not exceed the actual amount of cash paid to the Executive by
the other company;

4.3 Other Board Positions
Notwithstanding clause 4.2, the Company may require the Executive to be appointed from time to time to the Board
of companies in which the Company may invest its money and if so requested the Executive agrees�
(c) that as at the date of the Agreement the Executive is either appointed to or has been requested to seek

appointment to the Boards of Westgold Resources NL, Carpenter Pacific Resources NL, Ramsgate
Resources Limited, Black Range Minerals NL and Precious Metals Australia Limited.

4.4 Promotion of Company�s Interests
The Executive shall�
(a) use the Executive�s best endeavours to promote and enhance the interests, welfare, business, profitability,

growth and reputation of the Company and its Related Bodies Corporate; and
(b) not intentionally do anything which is or may be harmful to them.

7.1 Remuneration
Sarman will pay and provide to the Executive a salary and such other benefits as may be mutually agreed from time
to time, including superannuation contributions in accordance with this agreement, so that the annual amount of the
salary and the cost of the benefits paid or provided by Sarman hereunder equals the amount of the Remuneration.
All monies received by the Executive from the companies referred to in clause 4.3(c) by way of directors� fees or
otherwise will be construed as salary. Sarman shall pay to the Executive the salary and other benefits payable to the
Executive as part of the Remuneration monthly in arrears on the last Business Day of each month.

7.4 Options
(a) Subject to clause 7.4(b) the Executive will receive the options referred to in Schedule 1 to this Agreement.
(b) The Company will take all steps to obtain any necessary approval for the grant of the options and the issue

of the shares described in Schedule 1 to this Agreement at the next general meeting of the Company
following execution of this document by the parties.

8.2 Shares in Carpenter Pacific Resources NL
The Company will use its best endeavours to ensure that the Executive or his nominee and Carpenter Pacific
Resources NL enter into and perform an agreement whereby the Executive applies for and is allotted
2,750,000 ordinary shares in the capital of Carpenter Pacific Resources NL issued as 60¢ per share partly paid to
12.5¢ per share with no call for 2½ years from the date of issue of the shares.

8.3 Shares in Westgold Resources NL
The Company will use its best endeavours to ensure that the Executive or his nominee and Westgold Resources NL
enter into and perform an agreement whereby the Executive applies for and is allotted 7,500,000 ordinary shares
issued at 20¢ per share partly paid to 3¢ per share with no call for 2½ years from the date of issue of the shares.

10.1 Immediate Termination by Sarman
Sarman may immediately terminate the employment of the Executive under this Agreement by giving written notice
to the Executive if the Executive�
(a) becomes bankrupt;
(b) becomes a person whose person or estate is liable to be dealt with in any way under the law relating to

mental health;
(c) is precluded from taking part in the management of a corporation under the Corporations Law;
(d) is convicted of any offence involving serious fraud or dishonesty or any other indictable offence (except for

a traffic offence) which is punishable by a term of imprisonment exceeding 6 months (whether the
Executive is imprisoned or not);

(e) the Executive dies or becomes incapable due to physical or mental illness or infirmity for a continuous
period of more than 1 month of providing the services to Sarman in the manner required by this Agreement;
and

(f) commits a serious or persistent breach of this Agreement which the Executive, after receipt of prior notice
has failed to rectify to the reasonable satisfaction of Sarman within 1 month of receipt of that notice.

10.2 Entitlements Upon Immediate Termination
On termination of the employment of the Executive under this Agreement, pursuant to clause 10.1, the Executive
shall be entitled to receive from Sarman�
(a) the Remuneration payable to the Executive up to and including the date of termination;
(b) pay in lieu of any accrued annual leave to which the Executive is entitled up to and including the date of

termination;
(c) pay in lieu of any long service leave to which the Executive is entitled up to and including the date of

termination; and
(d) any other benefits due to the Executive pursuant to any share plan or other relevant plan.

10.3 Early Notice of Termination by Sarman
Sarman may terminate this agreement by�
(a)  providing three months notice of termination in writing to the Executive and paying to the Executive the

equivalent of nine months Remuneration at the expiration of that three months notice period; or
(b) paying to the Executive the equivalent of one year�s Remuneration in lieu of notice, or if less than one year

is left to run to the end of the Employment Period, paying to the Executive an amount equivalent to
Remuneration other entitlements of the Executive for the balance of the Employment Period.
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11. NO MISREPRESENTATION
The Executive shall not�
(a) at any time intentionally make any untrue statement in relation to the Company or any of its Related Bodies

Corporate; or�
7 In paragraph 13 of the Respondent�s Notice of Answer, the Respondent claims�

�13. It was a term of the Service Agreement that�
13.1 the Applicant would not engage in conduct destructive of the necessary trust and confidence between the

Applicant and Respondent;
13.2 the relationship between the Applicant and the Respondent was one of utmost good faith;
13.3 the Respondent was entitled to summarily dismiss the Applicant if the Applicant committed a material

breach of the Service Agreement which was incapable of rectification.
Particulars

These terms are implied as a matter of law.�
These terms were not disputed by the Applicant.

Reasons for Termination Set out in Writing
8 On 13 December 2000, Mr McLernon on behalf of the Board of the Respondent caused to be delivered a letter to the Applicant

in which the Respondent�s decision to terminate the Applicant�s employment was outlined. The letter stated the Applicant�s
employment was terminated as from 12 January 2001 (Exhibit F76). The Applicant was paid for the period of notice. After an
announcement to ASX that the Applicant was no longer employed by Saracen Mineral Holdings on 13 December 2001 (Exhibit
1), both parties made a number of statements to the media which it made it plain that the Applicant�s employment had come to
an end. The termination letter stated�

�1. I refer to the terms of the employment contract between yourself, Saracen Mineral Holdings Limited and Saracen
Management Pty Ltd dated 15 May 2000.

2. Clause 4.1 of that agreement requires you to carry out your responsibilities and duties �in a proper and efficient
manner�.

3. Clause 4.4(a) requires you to use your best endeavours to �promote and enhance the interests, welfare, business
profitability, growth and reputation of Saracen Mineral Holdings Limited.�

4. Clause 4.4(b) requires you to not intentionally do anything which is or may be harmful to Saracen Mineral Holdings
Limited.

5. Prior to execution of the agreement you advised Saracen that you would need to spend approximately one third of
your time in the management of Precious Metals Australia Limited. It was agreed that Saracen would charge PMA
$100,000 per annum for your services to that company.

6. It was your task as chief executive officer of Saracen to formalize the arrangement between Saracen and PMA.
7. Over the last few days the following facts have emerged�

(a) In June 2000 you decided that Saracen would manage PMA.
(b) As a result, PMA moved its staff, furniture, plant, equipment and records into Saracen�s offices.
(c) In early July an invoice was prepared by Saracen for management services and delivered to PMA.
(d) The invoice was based upon cost plus 75% (this being the basis for Saracen�s management fee for all other

companies under management).
(e) PMA refused to pay the invoice on the basis that it did not believe monies expended by Saracen on its

behalf should be marked up.
(f) After discussion between Andrew McKee, yourself and Andrew Chapman a letter agreement was prepared

by Andrew Chapman for your review and execution.
(g) That agreement was for six months and contained no premium above actual cost for Saracen.
(h) That agreement was beneficial for PMA and not beneficial for Saracen and should have been disclosed to,

discussed by and decided upon by the Board of Saracen.
(i) Instead of bringing it to the Board you did not execute the letter agreement by simply allowed the

understanding to be that PMA would not be charged more than the actual outgoings by Saracen.
(j) This meant that PMA could walk away from the arrangement at any time of its choosing and it also meant

that PMA had no obligations to Saracen. In particular it had no obligation to pay $100,000 per annum to
Saracen for your services.

(k) Invoices were prepared and delivered to PMA each month according to this unwritten arrangement.
(l) For the period from June to November 2000 these monthly invoices were not paid by PMA and

accumulated to approximately $107,000.
(m) PMA was finally able to pay the amount outstanding on 4 December 2000 after the vote was taken by PMA

shareholders to accept the Xstrata deal.
(n) Between 28 November and 4 December you then caused all of the records of PMA to be removed from

Saracen�s office and have made arrangements for the plant, equipment and furniture to be removed.
(o) The removal of PMA�s records occurred without the knowledge of the Board of Saracen.
(p) PMA is not now willing to pay Saracen the $100,000 per annum for your services.

8. This conduct has only come to light because of the decision of the company secretary to highlight the problem in
the recent monthly report (ie�it was not your decision to disclose it to the Board).

9. The conduct also occurred in circumstances where you put the reputation of Westgold Resources NL at risk with the
company stockbrokers (J B Were) by wrongly suggesting that the company would make a bid for Western Metals if
the share price did not live up to your expectation. Were�s advised that they were embarrassed by your statements
(which were taped) and that this embarrassment has put our relationship with them at risk.
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10. The Board of Saracen (other than yourself) believes that this conduct constitutes a serious breach of the provisions
of the agreement referred to above and has elected to invoke the provisions of Clause 10.1(f) of the agreement.

11. That clause does not provide for circumstances where a serious breach is not capable of rectification as is the case
here. The Board has therefore determined to terminate the agreement as from 12 January 2001 (being one month
from the date of this notice).

12. In all the circumstances, the Board would prefer that you not be required to fulfil your employment obligations
during the one month notice period. The Board would be satisfied if you ceased attending the office on Wednesday
13 December 2000.

13. The company secretary will determine the other entitlements under Clause 10.2 and will pay them to you on Friday.
14. The Board requests that you provide a letter of resignation from your Board positions on the following companies�

Saracen Mineral Holdings Limited;
Saracen Management Pty Ltd;
Internet Solutions Australia Limited;
Westgold Resources NL;
Carpenter Pacific Resources NL;

and any of their subsidiaries.�
9 On 19 December 2000, solicitors for the Respondent had delivered to the Applicant a letter setting out additional grounds of

termination (Exhibit F78). The letter stated as follows�
�� The Saracen companies are concerned to give you notice that�
1. they are aware of the circumstances giving rise to the claim by Westgold Resources NL against you personally;
2. having regard to those matters and to the terms of the employment contract between yourself and Saracen Mineral

Holdings Ltd and Saracen Management Pty Ltd dated 15 May 2000, our clients believe your conduct during the
course of your employment with Saracen as a director of Westgold Resources NL was such that you had an
obligation to inform Saracen and Westgold of the matters known to you concerning Westgold�s investment in
Precious Metals Australia Ltd. Your failure to comply with this obligation prevented Westgold from taking steps to
protect its investment in Precious Metals Australia Ltd.

Plainly your conduct constitutes a serious breach not capable of rectification.
Further having regard to the very recent High Court decision of Concut Pty Ltd v Worrell [2000] HCA 64 delivered on
14 December 2000 which re-emphasised the provisions otherwise settled in Australia (particularly by Shepherd v Felt and
Textiles Australia Ltd (1931) 41 CLR 349) our clients are entitled to rely upon grounds justifying summary dismissal that
existed as at the date of your dismissal.�

The letter also made it plain that the Respondent relied upon the circumstances giving rise to the Westgold claim as being
grounds sufficient to justify the decision by the Respondent to summarily dismiss the Applicant without notice or alternatively
to justify the Respondent�s election to invoke the provisions of Clause 10.1(f) of the service agreement.

10 After proceedings commenced, the Respondent�s solicitors filed an Amended Notice of Substituted Answer and Counter
Proposal (�the Notice of Answer�). In the Notice of Answer a number of other allegations are set out which the Respondent
relies upon in saying it was entitled to dismiss the Applicant pursuant to Clause 10.1(f) of the service agreement or alternatively
summarily dismiss the Applicant. Those grounds are as follows�

�43. On 4 December 2000, the Applicant as an officer of Westgold wrote to Westgold�s solicitors informing them that a
copy of the Pinnacle licence agreement was in the possession of Westgold for the purposes of discovery in Supreme
Court proceedings.

44. At the time of the conduct referred to in paragraph 43 hereof�
44.1 the Applicant knew that a copy of the Pinnacle licence agreement was not in the possession of Westgold;
44.2 the Applicant knew that a central issue in the case was whether Westgold had in its possession a copy of the

Pinnacle licence agreement;
44.3 the Applicant knew that discovering a copy of the Pinnacle licence agreement would harm the prospects of

Westgold in the proceedings.
48. In or about December 2000, the Applicant informed Rainford on behalf of the Respondent that�

48.1 he was a director of Vanadium Australia Pty Ltd;
48.2 he did not have access to the offices of Vanadium Australia Pty Ltd;
48.3 he intended to wait for cleaners to enter the offices of Vanadium Australia Pty Ltd to enable him to access

the offices and review what he could find;
48.4 he had entered the offices of Vanadium Australia Pty Ltd one evening without the knowledge or permission

of the other directors of Vanadium Australia Pty Ltd.
51. In or about November and December 2000, the Applicant recorded conversations with representatives of the

Respondent including a Board meeting of the Respondent without the permission of the other participants to the
conversation or informing the other parties to the discussion of his intention to record the discussion.�

11 The Applicant contends that the only grounds which the Respondent can rely upon are the grounds it acted upon in making its
decision to terminate the Applicant�s employment. The Applicant contends these grounds are restricted to�

(a) The Applicant had breached the provisions of the service agreement by acts and omissions concerning the invoicing
of and payment for services provided by Saracen Management to PMA.

(b) The Applicant had put the reputation of Westgold at risk with J B Were by wrongly suggesting that Westgold would
make a bid for Western Metals if the share price did not live up to expectation.

12 The Applicant says that the other grounds relied upon by the Respondent in its Notice of Answer are grounds the Respondent is
not entitled at law to rely upon. The Applicant says that these grounds can be grouped into three groups of allegations. These
are�

(a) The first group of allegations (group 1 allegations) concerns conduct of Mr Smith prior to commencing employment
with Saracen Management. Those grounds are�
(i) Between March and May 2000 Mr Smith made false representations to Mr Hill concerning PMA and its

Windimurra Project (Respondent�s answer paragraphs 22, 28).
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(ii) By a letter of 7 April 2000 from Mr Andrew McKee to Mr Hill, Mr Smith made false representations
concerning PMA and a prospective note issue and the Prudential Group (Respondent�s answer paragraphs
23, 29).

(iii) By facsimile of 10 April 2000 Mr McKee forwarded to Mr McLernon a draft announcement by PMA to the
ASX concerning the proposed use of funds from a placement of PMA shares to Westgold, which
announcement Mr Smith knew to be false (Respondent�s answer paragraphs 24, 30).

(b) The second group of allegations (group 2 allegations) by the Respondent relates to conduct allegedly engaged in by
Mr Smith during his employment and known to Saracen Management, through Mr McLernon, during the course of
Mr Smith�s employment. Those grounds may be summarised as follows�
(i) On 22 June 2000 Mr Smith made false statements to Mr Hill and Mr McLernon in writing concerning the

production of the Windimurra Plant (Respondent�s answer paragraphs 32, 33).
(ii) On 30 June 2000 PMA issued a prospectus that failed to disclose certain matters that ought to have been

disclosed (Respondent�s answer paragraphs 34, 35).
(iii) In mid August 2000 Mr Smith informed Mr McLernon that he had delivered monthly reports for PMA for

the months of March to July to Mr McLernon on or about the dates that each report was published when the
Applicant knew he had not done so (Respondent�s answer paragraphs 45, 46).

(iv) In or about December 2000 Mr Smith entered the offices of Vanadium Australia after office hours and
without the knowledge or permission of the other directors of Vanadium Australia (Respondent�s answer
paragraph 48).

(c) The third group of allegations (group 3 allegations) concerns conduct of Mr Smith during the course of his
employment that the Respondent did not know of prior to dismissing him. Those grounds are�
(i) On 4 December 2000 Mr Smith as an officer of Westgold wrote to Westgold�s solicitors informing them

that a copy of the Pinnacle Licence Agreement was in the possession of Westgold for the purposes of
discovery in Supreme Court proceedings when Mr Smith knew that was not correct and that it would harm
the prospects of Westgold in the proceedings (Respondent�s answer paragraphs 43, 44).

(ii) On 20 November 2000 Mr Smith recorded a telephone conversation with Mr Hill without Mr Hill�s
knowledge or permission (Respondent�s answer paragraph 51, 52).

(iii) On 5 December 2000 Mr Smith recorded a meeting of the directors of Saracen Mineral Holdings without
the knowledge or permission of the other directors (Respondent�s Answer paragraph 51, 52).�

13 In relation to the Group 1 allegations, the Applicant says it is not open to the Respondent to rely upon any of the
Group 1 allegations as the Respondent, through Mr McLernon, was well aware of these allegations before the Applicant�s
dismissal. The Applicant contends that the Respondent chose not to terminate the Applicant�s employment upon these grounds
and continued to regard the employment as still being on foot. Consequently it is argued that the Respondent condoned any
breach of contract by the Applicant. The Applicant makes the same argument in relation to the Group 2 allegations. In relation
to each of the Group 3 allegations the Applicant says that even if made out those allegations did not justify his termination.

Events That Occurred Prior to the Applicant Being Employed by the Respondent � The Story of PMA
14 The Applicant is a Chartered Accountant. In 1988 the Applicant and his associates floated PMA on the Australian market. The

Applicant was a Director of PMA and its Executive Chairman. In 1995 PMA was a gold producer and during 1995 it
constructed a treatment plant at Butcher�s Creek in Western Australia. The plant was known as Palm Springs. The gold mining
operations were carried out by a wholly owned subsidiary company of PMA, PMA Gold. The mining operations at Butcher�s
Creek were carried out by BGC Contracting Pty Ltd (�BGC�) pursuant to two contracts. The first was for mining ore and waste
in March 1995 and the second was in March 1996 for upgrading and operating the crusher. In March 1997, mining at Palm
Springs was suspended and PMA Gold moved towards placing the operation on a care and maintenance basis. The cessation of
mining operations at Butcher�s Creek led to a claim for approximately $928,000 from BGC against PMA Gold. PMA Gold in
turn raised various counterclaims against BGC.

15 PMA was granted government industry research and development funds of several million dollars to develop vanadium
processing technology. Work was carried out to develop a vanadium mine at Windimurra, a site near Mount Magnet. The
Windimurra ore body is the largest known vanadiferous deposit in the world and has proven mineable reserves for a 21 year
mine life with the potential for 100 years of operation (Exhibit F1). In 1997 after the PMA Gold Palm Springs operation was
suspended on a care and maintenance basis, PMA needed funds. Part of the reason why it needed funds was for the Windimurra
vanadium project. PMA Gold had a working capital deficiency of around $2m as at 30 June 1997. PMA had borrowed money
from its Directors and it needed to repay those debts by raising capital through a rights issue. On 23 May 1997 PMA issued a
prospectus. 63% of the capital raised was used to stave off bankruptcy and $1.2m was available to generate future income
opportunities (Exhibit 99).

16 Sometime in December 1998 PMA entered into a joint venture agreement with Südelektra Windimurra Pty Ltd together with
Windimurra Pty Ltd and Vanadium Australia Pty Ltd in relation to the Windimurra vanadium project (Exhibit 8). On
17 December 1998, Südelektra Holdings AG (which later became Xstrata AG (�Xstrata�)) entered into an agreement to provide
bridging finance to PMA to enable it to meet its cash calls up to the June 1999 cash call. If finance was not repaid, then PMA�s
interest would dilute. The interest rate was LIBOR plus 2% margin per annum payable monthly (Exhibit 7). Xstrata owned 51%
of the project and accordingly from that point on was funding the other 49% of the project on a commercial rate of return (about
9% interest). About that time the mining and processing plant at Windimurra was being built. The cost of the operation was
approximately $120m (Exhibit F1). The budgeted cost was $108m. Xstrata was to provide 49% of $73m (transcript 472).
Consequently at this point in time PMA was committed to paying cash calls totalling $40 odd million dollars for the plant
which was to be completed by October/November 1999. In a report to the market, PMA in its Third Quarter Activities and Cash
Flow Report dated 30 April 1999 it informed the market that the joint venture participants had committed $70.1m in capital
expenditure. It also said that bridging finance had been provided by Xstrata (Exhibit 9). The Respondent says that the reason
why this was not announced to the market for some four months was that PMA had been seeking alternative financing by way
of project finance. In March 1999 PMA introduced an offer of financing from the National Australia Bank to Xstrata. Xstrata
refused this financing (Exhibit 12). In the announcement to the market PMA advised the market that Xstrata�s bridging facility
was unsecured and bore interest at 6.8% per annum tied to LIBOR. In asserting that the bridging finance was unsecured PMA
made no mention that Xstrata�s bridging finance was subject to dilution. This meant that through a period of six months in the
absence of PMA obtaining alternative finance it would have to dilute its percentage it owned in the project in favour of Xstrata.
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In the bridging finance agreement executed by Mr Smith on behalf of PMA on 17 December 1998 it was a term of the bridging
finance�

�In the event that project financing is not available by June 30 1999 and PMA is unable to repay the bridging finance, PMA
will be subject to dilution of its interest in favour of SüdWin in accordance with the Joint Venture Agreement. Dilution will
be calculated retrospectively in accordance with the dilution formulae applying on a monthly basis.�

17 In April/May 1999 the Applicant discussed with Mr Hill the possibility of Mr Hill or his associates becoming involved in
investing money in PMA, as PMA was seeking to finance its share of the project by 50:50 debt equity. PMA at that time was
looking for $10m as equity (Exhibit 10). The Applicant contended that Mr Hill approached him to invest in PMA. Mr Hill says
that the Applicant approached him.

18 In early 1999 Mr Hill elicited the assistance of Mr McLernon and an analyst, Mr David Archibald, to conduct due diligence. By
16 June 1999 PMA was threatening Xstrata with legal proceedings in the Supreme Court of Western Australia as it was PMA�s
position that Xstrata was not cooperating in obtaining finance for PMA (Exhibit 12). During June 1999, a decision was made by
PMA to raise approximately $15m by way of a placement and rights issue. On 1 July 1999 Xstrata put a proposal to PMA to
resolve differences of opinion that had arisen between the companies. The proposal put to PMA was a further financing
proposal. The proposal was that�

(a) PMA was to raise AUD15m from shareholders and pay it to Xstrata through a rights issue;
(b) PMA was to raise AUD10m from equity finance using a discount from the tax advantages of their development

allowance;
(c) Xstrata was to either loan directly to PMA or agree to guarantee to a bank an additional AUD10m of debt funding;
(d) The provision of AUD10m loan from Xstrata would be subject to PMA raising $25m as set out above and PMA

were to reduce their holding in the project to 35%. There are other conditions also specified in that proposal
(Exhibit 15).

19 On 26 July 1999, PMA formally announced to the market a placement to raise approximately $4.1m and on the rights issue to
raise approximately $10,488,222 (Exhibit 24). Prior to making that announcement to the market the Applicant was quoted by
the West Australian newspaper on 7 July 1999 as saying that PMA had an agreement with joint venture partners to jointly raise
the remaining $86m of the $121m necessary for the project (Exhibit 16). When cross-examined in relation to this issue the
Applicant said he believed PMA at that time had a very strong position with Xstrata, that Xstrata had to assist PMA in
financing and in the end they did accommodate PMA at considerable cost (transcript 490-490a). It was not denied by the
Applicant, at that point in time PMA was still threatening Xstrata with legal proceedings.

20 The proposal put to Mr Hill by the Applicant on behalf of PMA in mid 1999 is set out in a Due Diligence report prepared by Mr
Archibald (Exhibit F2). In his report Mr Archibald set out the proposal as follows�

�Precious Metals plans to raise the $42 million necessary to maintain its 49% equity in the project as follows�
1. $15 million share issue, underwritten by Smith and McKee (Precious Metals directors) to $5 million and the balance

of $10 million by Expectation or others.
2. $10 million by the sale of the Precious Metals� share of the project�s depreciation stream. What is being sold is

about $18 million after tax over four years. Precious Metals have $30 million in tax losses.
3. Balance of $17 million by bank debt.�

At that stage it was anticipated that Expectation Pty Ltd would be the body through which an investment in PMA would be
made. Expectation Pty Ltd was owned by Mr Hill and Mr McLernon. In his report Mr Archibald recommended that
Expectation Pty Ltd pursue an investment in the Windimurra Vanadium Plant through a capital raising in PMA. The then CEO
of the Saracen Group of Companies, Dr Alastair Cowden, in a memorandum dated 21 July 1999 (Exhibit 22) advised
Mr McLernon that he did not see any great attraction in the investment. He said that the project had currently estimated total
costs equivalent to the vanadium price and required a 27% rise in the vanadium price to reach the valuations in Mr Archibald�s
and Hartley Poynton�s analyses. Dr Cowden also indicated that the minority investment position in PMA would require patient
medium term capital and that Westgold could not make such an investment until the St George Bank appeal was heard.
Westgold was involved in litigation with the St George Bank which tied up a substantial portion of its capital for some time.
Attached to Dr Cowden�s report was an assessment. Importantly he noted in that report�

�The upside of an investment in PMA hinges on�
1) The quick ramp up of its Windimurra plant to full production (10% of world�s supply) followed shortly by an

upgrade of the plant (20% of world�s supply?).
2) The increased supply in vanadium pushing the price/lb down initially with a slow recovery to around $US3/lb over

the following 2-3 years.
Assumptions�
♦ Glencore will approve production rate increases in favour of its Aussi investment, possibly hurting their

African operations
(approval to change production rates required by all parties having >10% equity)

♦ Project succeeds technically � the plant works as designed, unit costs achieved
♦ The Vanadium price drops to levels where�

- Competition is undercut and eventually displaced
- New producers are shut out
- Windimurra continues profitably

♦ V price climbs back to $US3/lb over next few years returning strong profits to PMA
Numerous variables must come together to achieve a profitable outcome. Most of these are beyond the control of PMA thus
well beyond the control of Carpenter or Westgold.
The risk to the Saracen company investing in PMA is high.�

21 By the end of July 1999 a decision was made that no member of the Saracen Group or the Hill Group of Companies would be
involved in the sub-underwriting and this information was conveyed to Mr Smith. On 6 August 1999, PMA made an
announcement that the Board of Directors had resolved to issue 41,952,890 ordinary fully paid shares at an issue price of
25 cents each pursuant to a 2 for 5 non-renouncable pro-rata issue (Exhibit 24). They also announced that Hartley Poynton
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would underwrite the issue. On that day PMA issued a prospectus. The prospectus had an opening date of 20 August 1999 and
closed on 7 September 1999. The prospectus made no mention of the�

� attempt by Xstrata to obtain 40% of the project simply by providing $10 million in finance;
� potential for litigation against Xstrata by PMA;
� fact that bridging finance was due to expire and had to be repaid in October 1999 and PMA then faced dilution;
� fact that it was almost impossible to obtain bank finance; or
� fact that PMA was essentially at Xstrata�s mercy regarding funding.

22 As part of the 1999 Prospectus the Applicant stated in the Chairman�s letter (Exhibit 24)�
�PMA is currently negotiating with financiers to structure the appropriate debt and equity package. The purpose of the
previously completed Placement Issue and this Entitlements Issue are to provide the necessary equity contribution towards
the financing package.�

23 As the Respondent contends, it appears the only source of loan funds for PMA at that point of time was Xstrata. On 10 August
1999 before the prospectus closed, the Applicant was quoted in the West Australian newspaper as saying PMA hoped to sign a
deal with Xstrata to provide the vital $28m needed to finish the Windimurra Vanadium project in Western Australia (Exhibit
25). The article stated�

�The $28 million injection, plus the funds from a fully underwritten $14 million equity raising announced last week, clears
a final construction hurdle for PMA ahead of the start of commissioning of Windimurra next month.�

24 The terms of the funding agreement with Xstrata were not announced to the market until after the prospectus was closed. PMA
had an arrangement with Xstrata that Xstrata would take all of the funds raised from the placement on the rights issue and
would attribute a value of some $7.7 million to 9% of the project. Xstrata would then loan the balance of $21 million to PMA
on commercial terms.

25 On 20 September 1999, PMA announced to the market together with Xstrata in a press release to the ASX (Exhibit 26) that�
�The joint venturers Xstrata and PMA are pleased to announce that PMA�s funding relating to the project has now been
secured and that the project is on target to produce vanadium pentoxide by November 1999. Xstrata has agreed to provide a
AUS$21m loan to PMA, which together with PMA�s recently raised equity funds of net AUS$13.6m will enable PMA to
meet all of its funding commitments relating to the construction of the project. To facilitate the funding, Xstrata has agreed
to increase its interest to 60% with PMA retaining the right to re-establish its 49% ownership at predetermined terms and
conditions once the loan from Xstrata is fully repaid.�

26 Accordingly, 10 days after the prospectus for the entitlements issue had closed PMA announced to the market it had devolved
its interest from 49% to 40%. It had raised $13.6m from the rights issue, sold 9% for $7.7m to Xstrata. The remaining funds it
needed were loaned from Xstrata. PMA was unable to raise the $42m it needed. They retained a 40% interest in the project with
$21m in debt, repayable over 5 years at about 10% interest secured over its interest in the project. As the Respondent says in
their written submissions as long as the project commenced production in November 1999 and operated on budget, PMA would
be in reasonable shape, but if there was any sort of delay or if the plant operated below breakeven, then PMA would again be in
trouble.

27 Eighteen days after the arrangement was entered into with Xstrata there was a plunge in the price of vanadium. The price
dropped to US$1.70/lb (Exhibit 27). Consequently the funds raised by PMA by the prospectus were inadequate and on
18 November 1999 PMA borrowed $5m by way of an issue of a convertible note from Perpetual Trustees Nominees Ltd as
trustee of the Rothschild Golden Arrow Fund (Exhibit 28). The convertible note transaction was announced to the market on
29 October 1999 (Exhibit 29). It was a condition of the convertible note that PMA not allow PMA Gold to go into
administration during the currency of the convertible note (Clause 10.2 - Exhibit 28). Sixteen days prior to PMA concluding the
agreement with Perpetual Trustees Nominees Ltd for the convertible note, the Applicant says that Mr Hill rang him on
2 November 2000 �out of the blue� and wanted to purchase 10% of PMA (transcript 132-134). The Applicant maintained in his
evidence that PMA were not looking to issue equity because it was becoming dilution. Yet he said that Mr Hill rang him and
asked what would 10% of PMA cost and he (the Applicant) worked out the diluted amount of 10% based on a market price of
28.5 cents of PMA shares. On 29 October 1999, the announcement to the market through the ASX PMA announced that the
$5m convertible note was provided by the Rothschild Golden Arrow Fund. Further that construction of the mine was now 98%
complete and construction commissioning 95% complete, cold commissioning 80% complete with hot commissioning of the
magnetite beneficiation plant under way. In the announcement to the market (Exhibit 29) the Applicant stated on behalf of
PMA that�

�The next stage of the Windimurra plant, being roasting, leaching and hydrometallurgical treatment is currently undergoing
final cold commissioning and magnetite concentrate will be introduced once sufficient stockpiles of magnetite concentrate
(feed for kiln) are produced to ensure continuous operation. This is still anticipated to take place in November. A six month
ramp up period has been planned. Capital expenditure will be on budget of A$121m.�

28 Unfortunately Windimurra did not produce any vanadium in November 1999 or in December 1999. Further it was not cash flow
positive from first production. This is despite the fact that the Applicant had said to the West Australian in July 1999 (Exhibit
16) that the project was expected to be cash flow positive from first production. The first problem was with the kiln; it was not
able to be certified until February 2000.

29 In the meantime, BGC�s action against PMA Gold was listed for hearing in the Supreme Court. The action was listed for trial
on 4 February 2000. In December 1999 the Directors of PMA changed the name of PMA Gold to Kimberley Gold Pty Ltd
(Exhibit 30). Whilst the act of putting Kimberly Gold Pty Ltd into administration was a breach of the Rothschild Convertible it
appears that Perpetual Trustees Nominees Ltd did not call up the debt. On 2 February 2000 a meeting of creditors voted in
favour of a Deed of Company Arrangement which would pay BGC 8.5 cents in the dollar. On 9 February 2000 BGC took
action in the Supreme Court to wind up Kimberly Gold Pty Ltd and to appeal to the Supreme Court to overturn the Deed of
Company Arrangement. That action was successful when Master Bredmeyer delivered his decision on 4 August 2000 and set
aside the Deed of Company Arrangement as unfairly prejudicial to BGC (Exhibit 99). When Kimberly Gold Pty Ltd went into
administration it had parent company debts owing to PMA of $22m (Exhibit 99). However, the Applicant maintained in his
evidence the principal reason why PMA changed the name of PMA Gold to Kimberly Gold Pty Ltd was because it owned gold
leases in the Kimberly district and they were trying to figure out ways of realising that asset. In particular they were trying to
identify joint venture opportunities and they thought of floating it off as a separate entity (transcript 539-540). On 6 January
2000, the Directors appointed administrators to Kimberley Gold Pty Ltd and avoided the Supreme Court case. In Exhibit
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99 Master Bredmeyer in BGC Contracting Pty Ltd v Kimberley Gold Pty Ltd (Administrators Appointed) [2000] WASC 264 at
[105] observed that Kimberley Gold Pty Ltd had�

�� avoided a court case with a real risk of losing $560,000 plus interest and then having the directors and PMA, as a
deemed director, sued for insolvent trading. Secondly, it has avoided the costs of one or two court cases by the deed. The
action listed for trial on 4 February 2000 was CIV 2192 of 97. If it had lost that action it would have had to pay the costs;
and the second action is an action by the liquidator, or more likely by BGC, for insolvent trading against the directors.�

Master Bredmeyer also observed at [109-110]�
�� a public company like PMA would not like to have a subsidiary go into liquidation. It harms its public image. It
suggests poor management or lack of financial strength. Likewise, it would not like a subsidiary to go into administration
because that is also a sign of financial weakness, but that it a lesser evil, it is a temporary thing if a deed is signed as in this
case, and the assets are retained.
The bad publicity of a subsidiary going into liquidation would dampen capital-raising from the company which PMA is
engaged in and needs to do for its vanadium project. It is probably for the reason of keeping its public image good that in
December 1999, when PMA decided to withdraw funding of its subsidiary and put it into administration, the directors
decided to change the name from PMA Gold Pty Ltd, an obvious subsidiary, to the less obvious Kimberly Gold Pty Ltd.�

30 On 31 January 2000 PMA provided its quarterly activity and cash flow report for the quarter ended 31 December 1999. In the
report signed by the Applicant the report stated that 20 tonnes of marketable vanadium pentoxide had been produced in January
2000 and the vanadium price was up 20% during January 2000. Further that the construction of the mine was now complete at a
direct cost of $121.5m against the budgeted cost of $120m. As to production, it was reported that magnetite feed through the
kiln commenced on 24 December 1999 and had operated continuously. It was also stated that the thorough put of the kiln had
been gradually ramped up with no indication of deleterious ring formation. Annexed to the report was the consolidated
statement of cash flows for the quarter ending 31 December 1999. In that report it was stated that PMA had $5,380,000 in cash
at the end of the quarter (Exhibit 33). PMA however was looking to raise additional working capital. In the minutes from a
meeting of the Board of Directors of PMA held on 29 February 2000 it is recorded that a discussion was held on the methods
available to raise additional working capital including a loan from the National Australia Bank, a further equity raising which
would be difficult in the current market or further funds from Rothschild (Exhibit 32).

Applicant�s Evidence about discussions with Mr Hill about Investing in PMA and the Applicant Joining the Saracen Group
of Companies as CEO
31 The employment of the Applicant, his role and terms of engagement were substantially negotiated between the Applicant and

Mr Hill. The Applicant�s evidence was that the agreement to employ him and the agreement by Westgold to take a placement in
PMA were inextricably linked. During January 2000 Mr Hill and the Applicant were at Rottnest. Mr Hill met the Applicant on
a boat and Mr Hill advised the Applicant that the Saracen Group was looking for a new Managing Director. It is common
ground that Mr Hill was impressed with the Applicant�s efforts in relation to the Windimurra project. He (Mr Hill) said that it
was a great achievement, that the Applicant and PMA had raised $100m to $140m. Mr Hill said he thought at that time the
project was going to be a low cost, cash flow profitable operation and a substantial industry for Western Australia. (Hill,
transcript 1634).

32 The Applicant contended that Mr Hill followed up on those discussions in a number of meetings and phone calls in January,
February and March 2000. The Applicant says he met Mr Hill on a number of occasions at a coffee shop in West Perth. One of
those occasions was on 10 January 2000. The Applicant says that on that occasion they had a chat about the Saracen Group
rather than just about PMA (transcript 136-138, see also transcript 557-559). The Applicant says that they met again on
8 February 2000 and they discussed again the prospect of the Applicant joining the Saracen Group of Companies. He said that
he contacted Michael Blakiston who was at that time a Director of the Saracen Group of Companies. He said that Mr Blakiston
was a friend of his and a lawyer who had worked on the due diligence for Mr Hill when Expectation were looking at investing
in PMA some eight months earlier. The Applicant said he saw Mr Blakiston and informed him that he was proposing that he get
involved in the Saracen Group of Companies. The Applicant said that Mr Blakiston informed him that �he would love for the
Applicant to come in and run the companies as the companies were going nowhere but that was a selfish attitude that he should
be forewarned about what he was getting in to�. He said that Mr Blakiston informed him the previous CEO had been thrown
out by Mr Hill and that he (Mr Blakiston) had been really annoyed about that as he had not been consulted as a Board member
(transcript 145). The Applicant contended in his evidence that throughout February 2000 Mr Hill would ring him every few
days and talk about lengthy antidotes regarding previous deals he had done in order to �sell Smith on the idea of joining the
Saracen Group� (transcript 145).

33 During March 2000, Mr Hill and the Applicant met at the Ultimo coffee shop in West Perth. The Applicant identified those
meetings as having occurred on 21 March 2000 (transcript 154) and on 29 March 2000 (transcript 159). These meetings
cumulatively ended in effect with Mr Smith saying that he would take the job as Managing Director of the Saracen Group.

34 On 21 March 2000, the Applicant met with Mr Hill. He said Mr Hill said that he wanted him (the Applicant) to join the Saracen
Group as Chief Executive Officer of the Group (transcript 155.). The Applicant testified that he made it clear to Mr Hill that he
could not accept Mr Hill�s offer of employment unless PMA had the funds to keep Xstrata off its back as Xstrata was PMA�s
lender and equity partner (transcript 961). He said the share issue was proposed as an inducement to free the Applicant up from
his duties at PMA in order to take up the position of chief executive of Saracen. Further he said Mr Hill asked, �How much do
you need to help you out?� and the Applicant replied, �Well, I said $3 million would be fantastic - it would be more than
adequate.� (transcript 588).

35 The Applicant says he arrived at the figure of $3,000,000 for the share placement on the basis that he owned through a family
company ten million shares and if PMA placed ten million shares to Mr Hill at the current market price, (around 30 cents), that
would be about $3,000,000 (transcript 158). Mr Smith did not want Mr Hill to be a larger shareholder than he was. The
Applicant said that he explained to Mr Hill what would happen if PMA did not pay cash calls, that there was a dilution
mechanism in the agreement which was quite a cheap way of meeting cash calls. He said that he informed Mr Hill that they
were reluctant to dilute. He said that he told Mr Hill about the troubles with Xstrata. They were proposing to dilute but did not
really want to do that because it was forecast that PMA would be very soon cash flow positive. He said they had gotten so close
to being cash flow positive that it seemed �a hell of a shame to dilute just in the last month sort of thing and we had a number of
things open. We were talking to the National Bank. I told him that I was leaving shortly to go on a road show to look at US
bond raising, a $25m US bond raising.� (transcript 587) The Applicant says on 29 March 2000 he met with Mr Hill again at the
coffee shop in West Perth and they discussed the terms under which the Applicant could join the Saracen Group of Companies
and that Mr Hill asked how was the Windimurra project going and he (the Applicant) said, �Fine thanks, I mean it was literally
a conversation of that depth and he said (Mr Hill), is it cash flow positive yet and I said not yet it won�t be in April but it will be
in May, I believe�. (transcript 161)
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36 At page 158 of the transcript, the Applicant was asked what did PMA need the $3m for and the Applicant replied �To avoid
diluting the project, to continue to meet its cash calls and also if there were further delays there could be further cash calls
which I�d expected�. He was asked about what he meant by further delays and he said delays in �ramp up�. As set out above,
the day after the Applicant met with Mr Hill in the coffee shop, he and Mr McKee as Directors advanced $400,000 to PMA of
their own funds. The Applicant contends that when he informed Mr Hill that he believed that the project would be cash flow
positive in May his belief was based on the fact that he at that time had recently received an email from site management
advising that production had been held up by a screw conveyor that cost $15 and that a new one had been ordered (transcript
161). However, when cross-examined in relation to this issue he said that his statement was based on the latest budget that he
had that they would be cash flow positive in May (transcript 588). The Applicant did not produce an email or a budget in
support of his evidence in relation to this issue. However, reference to a screw being replaced is contained in PMA�s report to
Prudential Capital Group April 2000 at page 8 of Exhibit 85. At transcript 204 he said that Mr Tony Simpson, General Manager
Operations, Vanadium Australia Pty Ltd, had telephoned him and told him that the plant had done 15½ tonnes on 21 March and
14 tonnes on 20 March.

37 PMA announced the placement by Westgold on 17 April 2000. In an announcement to the market through the ASX, PMA
advised the market that the purpose of the issue was that �proceeds to be used towards funding of a feasibility study into the
construction of a ferro-vanadium facility at Windimurra and other studies. The balance will be used in commissioning costs and
working capital.� (Exhibit F13). Despite the fact that it is common ground that the Applicant negotiated the placement with Mr
Hill, the Applicant said in his evidence that he had not made a statement in those terms or similar terms to anyone prior to that
announcement being made. He says he was in America at the time and that Mr McKee wrote the ASX statement without
reference to him (the Applicant). He later said however that some of the funds were used to fund a study into the construction of
a ferro-vanadium facility (transcript 620).

38 The Applicant says in about the third week of April he went to see Mr Hill and Mr McLernon. He said he took in a one page
document titled �The Ask� (Exhibit 35) which he said was the deal he had struck with Mr Hill on 29 March 2000 as to terms on
which he would accept the position to be appointed as CEO of the Saracen Group of Companies. He said shortly before he met
with Mr Hill and Mr McLernon that the �tech wreck� of stocks had occurred resulting in a slump in the price of the Saracen
Group of Companies shares together with the shares of PMA. The Applicant said he asked Mr Hill if he could adjust the price
he was to pay for the Carpenter and Westgold shares because they were hopelessly �out of the money� and Mr Hill got very
angry and said �I never change a deal, I paid the premium for PMA, and you�re paying the premium for these shares.� He said
that Mr Hill then said he would like to introduce a term that the options would expire six months after his termination. The
Applicant said that they were to be otherwise five year options and he (the Applicant) said �Danny you�re not trying to change a
deal are you?� somewhat flippantly. He said he was faced be a stony faced look from Mr Hill so he hurriedly accepted the
change (transcript 191). The Board of the Respondent later met and appointed the Applicant as Chief Executive Officer on
11 May 2000 (Exhibit F16).

The Respondent�s Evidence in Respect of the Discussions between Mr Hill and the Applicant Leading to the Placement by
Westgold and the Appointment of Mr Smith as CEO
39 The Respondent says the Applicant�s contention that the agreement to employ him and the agreement by Westgold to take the

placement in Precious Metals Australia Ltd were inextricably linked is contradicted by the evidence of Mr Hill, Mr McLernon,
Mr Blakiston, Mr Staltari and the Applicant�s own documents.

40 The Respondent points out that it is not in dispute between the parties that�
(a) the placement of shares to Westgold by PMA took place on 14 April 2000;
(b) the Board meeting of Saracen to discuss the appointment of the Applicant did not take place until 8 May 2000;
(c) the Service Agreement between the Applicant and Respondent was entered into on 15 May 2000;
(d) during discussions between Mr Hill and the Applicant concerning the employment of the Applicant by the

Respondent, the question of the placement by PMA to Westgold was raised.
41 Mr Hill testified that when he discussed with the Applicant the contents of the documents �The Ask� (Exhibits 35 and 36),

these discussions occurred prior to Westgold making a placement in PMA (transcript 1644). He said that he informed Mr Smith
that he would recommend that the Applicant be appointed CEO of the Saracen Group of Companies on the terms that he
discussed with the Applicant in relation to the documents �The Ask�. He said they then had a discussion about PMA. He said
that Smith informed him there was an opportunity to invest in PMA and Mr Hill invited him to his office and to come and have
a chat about it. He said that the Applicant attended his office and they sat down in the office and had a discussion about the
opportunity to invest in PMA. Mr Hill testified, at transcript 1646-1648, that the Applicant informed him that the plant was at
80% of full production (16 tonnes per day). In particular, Mr Hill testified�

�Roderick sat opposite me on that couch in my office, there�s two couches, and he said that there was an opportunity to
invest in PMA because they wanted to upgrade to - - ferro - - is it, ferro-vanadium - yeah, I think that�s the name - which is
worth substantially more amount of money than the vanadium pentoxide that the plant�s producing, not? ferro-vanadium.
And I said �How much money will that take, Roderick?� He said, �Oh, about $5 million to get it going, do the feasibility,
etcetera etcetera.� I said, �Well, Roderick, how is it all going specifically?� And I said, �You know, these are reasonably
specific questions, Roderick.� He said well we - - �Why only 3 million?� He said, �Well, we got a couple of million.� I
said, �Oh, you got a couple of million.� I said, �Now, how exactly is the plant going?� He said, �Oh, fantastic.� I said,
�Great.� I believed it was fantastic. Why would you leave it if it wasn�t? Well, maybe you would if it wasn�t going well.
Anyway, there were a number of points that were on my mind. I said, �Roderick, what are you producing at?� He said,
�Around 15 to 16 tonnes a day.� I said, �What�s that represent at full production, Roderick?� He said, �Well, full
production�s about 20 tonnes, or is 20 tonnes.� So I said, �That�s about 80 per cent of production�, �Mm�, and I said, �And
your costs still running at the 140 to 160, is still the cheapest - - � He said, �Absolutely.� So I said, �So Roderick, you�re
confirming to me that it�s cash positive?� and I was doing a calculation in my head, £30,000 a day, you�re making,
whatever it is, 50, 60 cents, 70 cents, and you got 40 per cent, you must be throwing off 6 or 7 million a year. The price of
vanadium was 220 to 240.
(Question to Mr Hill) Was this something you had in your head or was this the discussion you were having?--- (Answer)
No, this is a discussion. I�m asking him the price.
� - - there�s no point putting money into something if it�s going to go out the back door. So it had 2 million cash in it; the
3 went to 5 to build a vanadium? - -  The plant was cashflow possible. It had approximately 80 per cent of production,
which was 15 tonnes a day. The price of vanadium was 220 a tonne and, in general, he was - - and a - - you know, ramp - -
as he said, �the ramp-up is almost completed.� Ramp-up in my mind is to 100 per cent production - - you know, when your
ramping is ...(indistinct)... up, you get the 100 per cent production. I said, �On those bases, Roderick, this will be a - - this is
confirming everything that I thought from the original report. The ducks - - I might repeat myself, but ... (indistinct) ... were
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his words, �The ducks quack� were mine. �I�ll recommend to the Board - - I�ll go to Hugh McLernon and I�ll recommend
to Hugh McLernon that we take a placement in PMA.�
� I said that to him. �Roderick, this is roughly doing 15 tonnes a day. This�ll be throwing off about five or six a year, your
side of it,� and he agreed with me.
� ---He said, �Danny, we�re the lowest cost producer in the world. It�s going fantastically well and your numbers, give or
take a million, are pretty close.�

42 Mr Hill said that he put the proposal to invest in PMA to Mr McLernon and that Mr McLernon took the investment proposal to
the full Board of Westgold as there was an internal control procedure within the group which restricted investments over $2m
without permission of the full Board. Mr Hill testified that prior to the Board making a decision about the investment in PMA
that he was advised that the Saracen Board had not agreed to employ the Applicant as the option deals were �too rich�. He said
he advised the Applicant that the deal had been knocked back by the Board and they agreed to revisit the deal (transcript 1650).
Mr Hill said that after the �tech wreck� altered the share prices, �The Ask� was more in line with what he thought might be
more acceptable to the Board so he had a discussion with the Applicant in relation to some minor aspects of the deal and the
appointment of the Applicant was then resubmitted to the Board of the Respondent and approved.

43 The Respondent says that the Applicant�s evidence should be rejected as the Applicant�s own documents �The Ask� plainly
contain express references of Westgold taking the placement in PMA by injecting $2.9m into PMA. The Respondent says if
these discussions were concluded prior to the agreement by Westgold to take the placement in PMA that these documents
would not contain a reference to the placement. Further the Respondent says that Mr Hill�s evidence was supported by the
minutes of the Board meeting of PMA on 29 February 2000 (Exhibit 32) which show that the PMA Board were looking at ways
to raise funds.

44 The evidence of the Respondent�s witnesses is supported on its face by the Applicant�s own email communication sent by the
Applicant on 7 April 2000 to Mr McKee immediately prior to the Applicant�s departure overseas (Exhibit F10) which stated�

�There has been no deal between me and the companies, directorships etc.�
45 The Applicant, Mr Hill and Mr McLernon all agree that there was a meeting towards the end of April 2000 or beginning of May

2000 when they revisited the terms of the employment package that had been previously discussed. (See Applicant - transcript
190-191; Hill - transcript 1906-1907).

46 For the reasons advanced on behalf of the Respondent above and for the reasons set out below in relation to credit, I prefer the
evidence given by Mr Hill to the evidence given by the Applicant in relation to the events that preceded the Applicant�s
appointment as CEO.

Windimurra Production Levels in the First Half of 2000
47 The March quarterly report for PMA (Exhibit F15) indicates that the kiln had operated from 24 December 1999 to 3 February

2000 when it was shut down to allow modifications to the burner management system. The kiln was certified and commenced
again on 12 February 2000. In the report it is recorded that the commissioning of the Windimurra Mine and plant was
completed and the ramp up to full production was underway. Further at the end of April vanadium pentoxide production was at
a rate of approximately half of its rated capacity and building. Full production was estimated to be 20 tonnes per day.

48 On or about 7 April 2000, on instruction from Roderick Smith (Exhibit F10), Mr McKee sent to each of Mr Hill and Mr
McLernon a number of documents (Exhibit 85) in respect of the Windimurra vanadium project and PMA.

49 These documents included a presentation to Prudential Capital Group dated April 2000. (See Exhibit 85) which contained a
status report stating that�

(a) The Plant has been fully constructed, is now producing vanadium pentoxide (�V2O5�), and is in ramp up phase to
full production (17.7mmlbs) (at p4);

(b) The plant was operating as at 23 March 2000 on a continuous basis with Vanadium Pentoxide produced all but
2 days for the month (at p8);

(c) A number of small issues, essentially mechanically based, were resolved this month including the Rotary kiln ID
fan, deammoniator and fusion furnace. Identifying and resolving these issues was time consuming, resulting in
numerous stoppages which did not allow the plant to achieve a long run of continuous operation. As a result the
focus became to achieve a period of continuous production, albeit at a reduced throughput (at p8);

(d) A bottleneck in the deammoniation section, being an undersized feed screw, has been replaced and this should
immediately see production of vanadium pentoxide increase from 5-6 tonnes per day to 10-12 tonnes per day (at
p8). (Note that 5-6 tonnes represents 25% and 10-12 tonnes represents 50% of full production.)

50 Mr McLernon admits he read the report and was aware of it when he recommended the investment to Westgold. He gave this
evidence at transcript 1336:

�So you would have known when you read this that the production then had been 5 to 6 tonnes per day - - ?---Yeah, during
the bottleneck - -
- - and was expected - - ?--- - - during the bottleneck.
During the bottleneck, and it was expected that should then increase to 10 to 12 tonnes
- - - ? - - - Yeah.
- - - when that was fixed? - - - Yeah.�

51 It is apparent from this evidence that Mr McLernon was aware at the time of investment that there had been some production
problems with the plant. Further Mr McLernon was aware that PMA was suing its kiln supplier due to problems with one of the
kilns (Mr McLernon transcript 1338). However, it is apparent that Mr McLernon at that time believed that production would go
to 50% when fixed.

52 In early May, Mr Hill said Mr McLernon advised him production was at 50%. He (Mr Hill) said he was not too concerned as he
thought that if it had been at 80% in March, it was reasonable that production would go back to 80% very quickly (transcript
1919-1920).

53 The Respondent says at a meeting held in June 2000, the Applicant advised Mr Hill and Mr McLernon that the monthly
production figures for Windimurra in 2000 were as follows�

(a) January � 10 tonnes;
(b) February � 35 tonnes;
(c) March � 140 tonnes
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(d) April � 170 tonnes;
(e) May � 210 tonnes.

54 On 22 June 2000 the Applicant wrote to Mr Hill and Mr McLernon and advised the furnace 2 had been lengthened to 5.1m³ and
was now expected to produce at 15 tonnes per day. He also advised further minor changes were expected to lift this to 20 tonnes
per day (Exhibit F26).

55 Mr Hill commissioned Mr Archibald to conduct an audit of production at the Windimurra Mine in August 2000. Mr Archibald
conducted an audit of figures reported by Vanadium Australia Pty Ltd and PMA (Exhibit 43). The statistics commence from
1 March 2000 until 21 August 2000. The audit carried out by Mr Archibald does not support the contention that at the end of
April 2000, vanadium pentoxide production was at a rate of approximately half its capacity. Mr Archibald�s report indicates
that in March 2000 128.5 tonnes or 4.145 tonnes per day of vanadium pentoxide was produced. Further that in April 2000 a
total of 164.25 tonnes or 5.475 tonnes of vanadium pentoxide was produced each day. In May 2000 200.5 tonnes of vanadium
pentoxide was produced or an average of 6.468 tonnes per day. The highest level of production was achieved on 31 May when
15 tonnes of vanadium pentoxide was produced. Mr Archibald�s audit also reveals that in June 2000 production did not achieve
on any day 15 tonnes per day, that the highest level of production achieved in June was 14 tonnes per day on 20 June 2000. In
June 2000, Vanadium Australia Pty Ltd reported that 167.5 tonnes of vanadium pentoxide had been produced. That is equal to
5.583 tonnes per day. Vanadium Australia reported zero production from 26 June until 30 June 2000. However, PMA reported
that 48 tonnes were produced from 26 June until 30 June 2000. Accordingly PMA reported that 215.5 tonnes of vanadium
pentoxide were produced in June 2000 giving an average of 7.183 tonnes per day.

56 The Respondent says that the daily production figures recorded by PMA in the period 26 June to 30 June 2000 were a deliberate
overstatement of production results to make the project appear to have been better than it was. In the quarterly report for the
quarter ended 30 June 2000 (Exhibit F35) which is signed by the Applicant as Executive Chairman of PMA it was stated �

�Ramp up to full production continues. Progress has been slower than anticipated however each month�s production has
demonstrated a positive increase. Production in the last two weeks of June was approximately 50% of designated output.�

Plainly this last sentence of the June 2000 report was wrong. So too is the information in March 2000 quarterly report set out in
paragraph 47 of these reasons.
On 30 June 2000, PMA issued a prospectus (Exhibit F29). In a letter to the shareholders from the Applicant in the prospectus
the Applicant stated �At the date of this Prospectus, the Windimurra plant has operated up to approximately 50% of design
capacity.� That statement was misleading.

57 The Applicant conceded in his evidence that the Vanadium Australia Pty Ltd production figures were accurate. At pages 1062-
1063 of the transcript he said that the PMA figures in Mr Archibald�s report were figures that he gave to Mr Archibald and that
he had obtained those figures by compiling a graph from production figures he received from emails each day from the mine.

Events That Occurred After the Applicant was Appointed CEO of the Saracen Group of Companies and PMA�s move into
the premises of the Saracen Group
58 As set out in paragraph 4 of these reasons for decision it was a term of condition of the Applicant�s appointment as CEO that

the Applicant would spend approximately one-third of his time on the business of PMA until it was concluded. The Applicant
said that when he first commenced work on 15 May 2000 he initially commuted between the PMA and Saracen office. Because
of the time he spent commuting he said he suggested to the other executive director of PMA, Mr Andrew McKee, that PMA
move its office into the Saracen office. He contended that he negotiated the position that PMA would be run as an independent
organisation whereby they would have their separate telephone line which would be answered �PMA� and a separate sign
Board in the reception. The fax machine was configured to answer Saracen and PMA. The Applicant said that PMA had three
staff, an accountant, in-house counsel and Mr McKee.

59 The Applicant testified whilst he was employed by the Respondent, the Respondent employed six staff. The other companies in
the Saracen Group did not employ any staff. The Respondent was a 100% subsidiary of Saracen Mineral Holdings Pty Ltd.
Each of the Respondent�s staff kept time sheets and the Respondent delivered invoices to each of the Saracen Group of
Companies, charging for the time worked on each particular company�s work. The arrangement that the Saracen Group had
with the Respondent was that the time spent on work for the other companies in the group would be charged out by a 75% mark
up on an hourly rate of the cost of the provision of the services.

60 PMA moved into the premises of the Saracen Group in early June. On 12 July 2000, the Respondent invoiced PMA (Exhibit
F77) as follows:

�INVOICE 2000 � PMA001
Fees for personnel services, provision of office and office facilities for the month of June 2000 as follows:
Personnel services
Corporate Management
Smith, Roderick As per agreement 8,333.33

Corporate Secretarial
Chapman, Andrew 76.00 hrs @ $105.00 7,980.00

Accounting
Low, Tien 1.50 hrs @ $37.00 55.50

Exploration
Eaton, Peter 26.00 hrs @ $123.00 3,198.00

Total personnel costs 19,566.83
Share of new projects as per attached schedule 0.00
Fee for the provision of office and office facilities 5,000.00
Disbursements as per attached schedule 2,135.34

                       
TOTAL: $26,702.17
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61 After receipt of the invoice the Applicant says that Mr McKee came and saw him and said that �Andrew Chapman is trying to
rip us off, charging PMA a mark-up for the costs.� He said that Mr McKee did not show him an invoice but he mentioned that
the Respondent was proposing to charge PMA for the use of the Saracen geologist and Mr McKee said that he would rather get
�our own guy at cost rather than pay for Saracen�s at a mark-up�. The Applicant said that he said to Mr McKee, �Would you
mind going and seeing Andrew Chapman? Work it out with him?� (transcript 222a). The Applicant testified he then spoke to
Andrew Chapman who is the Saracen Group corporate secretary and said to him �Andrew, Andrew McKee needs to talk to you
about settling some basis for these costs. Would you work it out with him?� (transcript 223). The Applicant testified that a few
days later he found in his in-tray a draft letter to be signed by him addressed to Mr McKee setting out a proposed basis for
charging PMA for occupancy of the space and for the use of Saracen personnel (Exhibit F32). The draft letter was addressed to
Mr McKee, dated 13 July 2000 and stated as follows�

�Dear Andrew
RE:  MANAGEMENT SERVICES
This letter is to set out the terms regarding the management services provided to Precious Metals Australia Ltd (PMA) by
Saracen Management Pty Ltd (SarMan). It is not intended to be a legal agreement but rather an agreement between the two
parties as to the provision of management services by SarMan to PMA.
SarMan will provide the following management services to PMA�
1. Corporate and Company Secretarial, Financial and Administration Services and other matters; and
2. Mining exploration, geological, mining engineering, metallurgical and other services.
The fees for personal services to be provided by SarMan to PMA for the period 1 June 2000 to 30 November 2000 will be
charged at cost only rate to PMA. The method of charging management services will be reviewed at the end of that period.
PMA will pay to SarMan the management fee based on the number of hours spent by SarMan employees and is to be paid
monthly in arrears. The cost for each employee should comprise a salary package component inclusive of actual costs,
superannuation and associated employment costs, plus accruals for annual leave, sick leave and other benefits or
entitlements.
Payment of Other Amounts
PMA shall also pay SarMan the following amounts�
1. Reimbursement for all travelling, hotel and other out of pocket expenses reasonably incurred by SarMan or any

employee of SarMan in preforming the management services;
2. A monthly unallocated expense charge of $5,000 to cover all pooled office expenses (including telephone, facsimile

and other communication charges, rent, electricity, stationery supplies, photocopying charges and secretarial
support), the provision of library (including legal and accounting subscriptions) and computing facilities (subject to
any software licence or re-use restrictions), access to Saracen�s general technical database and other administrative
services.

The above summarises discussions held between SarMan and PMA. If you agree with the above terms could you please
confirm in writing to SarMan your agreement to the terms.
Yours sincerely
Roderick Smith
Executive Chairman�

62 The Applicant said that he left the letter in his in-tray and informed Mr Chapman that he (Mr Chapman) should sort it out with
Mr McKee. The draft letter proposed that only actual costs would be charged for the use of the Respondent�s employees by
PMA. One of the allegations made against the Applicant is that from June 2000 the Applicant caused the Respondent to issue
invoices to PMA at a fee less than usually charged by the Respondent, without approval of the Board of the Respondent.

Discussions in June 2000 between the Applicant, Mr Hill and Mr McLernon about PMA and the 2000 Prospectus
63 The Respondent contends that in retrospect in early May 2000 the following facts appeared to be the case�

(a) as at 14 April 2000, there were very serious problems with the kiln;
(b) as a result, the production of vanadium pentoxide was less than 25% of design capacity;
(c) as a result, virtually all the funds of PMA had been expended on paying cash calls;
(d) the company had been forced to borrow $400,000 from its directors in order to remain solvent and meet its cash

calls;
(e) the company was facing immediate payments for interest and cash calls in excess of $2 million which it could not

meet and faced the spectre of action by BGC;
(f) the company did not intend to use the $3 million to carry out feasibility studies in relation to upgrading the plant;
(g) the project was not cashflow positive and was not expected to be cashflow positive for months to come;
(h) the operating costs were nowhere near US$1.60 per pound and appeared to be in excess of $5 per pound;
(i) PMA did not have $2 million or anything like that figure in free cash;
(j) PMA could not of its own volition elect to dilute � dilution would need the approval of both Xstrata and

Rothschilds.
64 In June 2000, however a cash crisis was once again looming for PMA. In the first week of June, the Applicant approached Mr

Hill and requested that Westgold lend PMA $300,000 in order to enable it to meet its next cash call. Mr Hill and Mr McLernon
refused to make the loan.

65 The Applicant testified that on 20 June 2000 he went to speak to Mr Hill as the ramp up of the mine had not gone as predicted
in that production was down and the cash calls had blown out far more than predicted. In essence PMA had run out of funds. He
said he discussed this with Mr Hill and told him that PMA intended to issue a rights and options issue to raise further funds. He
said Mr Hill became very angry and said to him (the Applicant), �What�s happened to the first $3 million? I want a one-page
sheet setting out where the money went.� (transcript 198)
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He said he went and prepared the following schedule: (Exhibit F19)
�PMA Placement to Westgold

Date PMA Cash at Bank
Cash Balance 01/03/00 974,805
Westgold subscription agreed mid march
Cash Call #33 (net) 23/03/00 -740,980 233,825
Director�s Loan 31/03/00  400,000 531,534
Westgold paid 20/04/00 2,850,000 3,692,741
Cash Call #34 (net) 28/04/00 -682,197 3,301,000
First 6mth Interest to Xstrata 01/05/00 -877,894
DOCA re BGC/Kimberly Gold -122,000
Cash Call #35 (net) 23/05/00 -1,119,976 389,357
Note: Movements do not show the continuing office expenses etc
Note: Cash Call #36 will be a net $588,000.�

66 Because of this, the $3 million raised by the placement was expended by 23 May 2000 and PMA had an urgent need for
funding (Exhibit F19). The $3 million had been expended as follows�

(a) 28 April 2000 - cash call $682,197;
(b) 1 May 2000 - interest to Xstrata $877,894;
(c) May 2000 - payment re BGC $122,000;
(d) 23 May 2000 - cash call $1,119,976.

In addition a further cash call was required to be paid by 20 June 2000.
67 The Applicant said he sent the document (Exhibit F19) to Mr Hill and Mr McLernon. The Applicant testified that he met with

Mr Hill who angrily stated �PMA was fucking insolvent when we took the placement. Hugh�s worked it all out.� Mr McLernon
said �Actually Danny, that�s Roderick�s calculation, not mine.� (transcript 200). The Applicant said he then explained to Mr
Hill that PMA was not insolvent, that the vanadium price had halved and the plant had been slow. He said that Mr Hill accused
him of lying to him and that he (Mr Hill) was furious. The Applicant said that when the feasibility study was carried out for the
mine that the price of vanadium was $6.80 and that the feasibility study was based on a long term average price of $3.50 as an
estimate of the sustainable price. When Windimurra was built in 1999 the price dropped to $1.30. However at the time the
placement was made by Westgold on 12 April 2000 the price was US$2.60 a pound and by the time this meeting occurred on
20 June 2000 the price had crashed to about $1.50 (transcript 200-201). The Applicant said that on 21 March 2000 he had
received a commissioning report that said production was being held back by only a minor problem and he received a similar
report in late April. He said March 2000 was a time of boundless optimism when the vanadium price was recovering strongly
and he had just been told by management at that time that they would be in full production within days (transcript 201).

68 The Applicant said on 21 June 2000 he presented Mr Hill and Mr McLernon with a letter requesting that Westgold take an
entitlement to an options issue to be issued on the basis of 5 for 8 shares held, at a cost of $231,000. Further the Applicant asked
that Westgold advance its entitlement monies in advance of the issue being completed to enable PMA to meet its current cash
call obligations to Windimurra whereby Westgold would earn an underwriting fee of 4% or approximately $10,000. In the letter
dated 21 June 2000 the Applicant also stated as follows�

�As outlined in the prospectus, PMA needs to raise funds to meet its obligations under the joint venture with Xstrata. A
slower than expected commissioning process has prevented the project becoming cash flow positive, however de
bottlenecking of the plant currently underway is expected to increase production. The management of Vanadium Australia
Limited has produced budgets showing that the funds currently being raised by PMA will be adequate to cover any cash
flow deficiency.� (Exhibit F21)

69 The Applicant said that he met with Mr Hill and Mr McLernon and that as usual Mr Hill did all the talking. He said he showed
them a copy of the Windimurra Vanadium project forecast to December 2000 which he said showed that Vanadium Australia
Pty Ltd had forecast that the project would be cashflow positive by June 2000. He said that Mr McLernon angrily pointed out
that the Australian exchange rate expressed in that document was wrong. The Applicant said that he got the exchange rate out
of the paper. He said he told Mr Hill that the problem with production was the fusion furnace and there was only a relatively
small part of the plant that would be fixed and once fixed the plant would go to full production (transcript 203-204).

70 In the letter of 21 June 2000 (Exhibit F21), the Applicant had requested that Westgold underwrite the issue. However Westgold
refused to underwrite the issue but agreed to pre-pay their entitlements under the issue.

71 On 22 June 2000, the Applicant sent Mr Hill and Mr McLernon a memorandum stating that furnace 2 has been lengthened to
5.1m3 and is now installed and producing 15 tonnes per day. The Applicant also stated that further minor changes were
expected to lift this to 20 tonnes per day. The furnace was not at that time producing 15 tonnes per day. The Applicant testified
that Tony Simpson had informed him that the plant was producing 14 tonnes per day and would ramp up to 20 tonnes per day
by Friday and that is the reason why he stated that in the Memorandum of 22 June 2000. As set out above in paragraphs 55-57
of these reasons quite plainly that information was false.

72 The Applicant was asked in re-examination whether there was a funding crisis as at 20 June 2000 and he said, �No, there was
not, because we had agreed with Xstrata if we didn�t pay the June cash call they would dilute us by way of 1% which really was
quite a satisfactory way effectively capital raising.� (transcript 1089). Further he said that dilution was a tremendous advantage
to the agreement (transcript 1090). It was put to the Applicant in cross-examination that the meeting at which he produced
Exhibit F19 occurred on 10 June 2000 and not on 20 June 2000 as a cash call was due on 20 June 2000. The Applicant disputed
that this was the case. He said that the cash call was payable 20 June 2000 but there was a ten day period following which
enabled the operator to issue a notice for payment. Accordingly he says that the debt did not become payable until after 20 June
2000 (transcript 1091). It was also put to the Applicant that after he met with Mr Hill and Mr McLernon to discuss Exhibit F19,
on the advice of Mr Hill and Mr McLernon, he (the Applicant) went to see a solicitor, Mr David Stone, and that Mr Stone
provided legal advice in relation to whether the proposed options issue could breach an undertaking given by PMA under a loan
agreement made between PMA and Xstrata.

73 Mr McLernon testified that the first meeting in June 2000 took place about 10 days before the cash call was due on 20 June
2000. He said it was shortly before 12 June 2000 because that was when he introduced the Applicant to his solicitor, Mr David
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Stone from Williams and Hughes. Mr McLernon made notes of the June meeting. He said that Mr Hill said to the Applicant that
we believe that PMA was technically insolvent when the �deal� was done. He said that the Applicant explained why he thought
that the project was not in trouble. He said the Applicant spoke about the problems with the production, that the problem had
been fixed, that production was presently at 15 tonnes per day and that they would move on to full production. He said that the
Applicant informed them at the meeting that PMA thought they needed $320,000 (transcript 1224). Mr McLernon said they
then sat down and worked out how much money PMA required and they came to $4.5m, $5m or $6m not $300,000 to fix it.
Mr McLernon said towards the end of the meeting that the Applicant spoke about the fact that PMA wanted to issue options at
31¢, which was 5¢ in. Mr McLernon said that that made the total cost 36¢ which he suggested was ridiculous. Mr McLernon
said that Mr Hill verbally attacked the Applicant a couple of times saying he had been misinformed about the investment being
cash positive and that it was up to him (the Applicant) whether he could dilute when it had become clear that it was not up to
him (the Applicant) but up to Xstrata or Rothschilds. Further that he (Mr Hill) had been made to look a fool by taking up this
investment (transcript 1222). Mr McLernon said that Mr Hill informed the Applicant �Look you�re going to get killed by
Xstrata. It�s just a matter of time,� (transcript 1230). Mr McLernon said the meeting was not particularly friendly. It was a tense
confrontational meeting between three people involved in a fairly large scale investment that had gone wrong. Mr McLernon
said that he spoke to Mr Stone and arranged for him to meet the Applicant to help solve the problem of interpretation of the
loan contracts (transcript 1233-1234).

74 Mr McLernon said he spoke to the Applicant again on 15 June 2000 and made a file note of that conversation. In his file note
Mr McLernon stated�

�1. I spoke to Roderick Smith.
2. The cash call for this month was $1.2 million. PMA had $300,000 on hand but was to get a further $600,000 into

the proceeds accounts from the sale of product.
3. This meant that the amount required to satisfy the cash call was in fact (as Roderick advised us) $300,000.
4. Roderick decided to keep the $600,000 in the account so that they how (sic) have $900,000.
5. He then advised Extrata (sic) that he would not be paying any of the cash core (sic) of $1.2 million and diluted by

1%.
6. That leaves $900,000 in the PMA account which will enable them to pay next month and give themselves some

breathing space.
7. I suggested to Roderick that he advise us about these matters beforehand rather than leaving us to work it out for

ourselves.� (Exhibit 66)
75 Mr McLernon says that he recalled meeting with the Applicant around about 20 June 2000 when the Applicant gave him a

graph of production from the mine. He said when he looked at the graph (Exhibit 67), the graph showed that when the
placement was taken on 14 April 2000 that production was only at 6 tonnes per day which was less than one-third of full
production. He said that after this meeting he received the memorandum from the Applicant dated 22 June 2000 stating that
production was at 15 tonnes per day. The effect of his evidence was that he did not know at that time that in fact production was
nowhere near 15 tonnes per day in June.

76 The fact that the statements made by the Applicant about production levels were incorrect was not revealed to Mr McLernon or
Mr Hill at the time the Applicant made the statements. As the Respondent points out it is apparent from Exhibit 91 that Mr
McLernon believed the Applicant and wrote accordingly to the directors of Westgold explaining why Westgold should take up
its entitlement to the rights issue of options. In a memorandum to the Board of Directors of Westgold dated 27 June 2000 Mr
McLernon advised the Board that the issue was designed to raise $4.85m required by the company for ongoing cash calls and
working capital. He stated in Exhibit 91�

�1. In April 2000 Westgold took up a placement of 9,630,818 fully paid ordinary shares in Precious Metals Australia
Limited at a price of 31.15¢ per shares.

2. A 5% placement fee reduced the average price per share to 29.6¢.
3. PMA is now preparing for a rights issue of options on the basis of 5 options for every 8 shares held.
4. The option period will be 5.5 years and the exercise price will be 20¢ per share. The cost of each option will be 4¢

so the total cost of the option exercised will be 24¢.
5. The issue is designed to raise $4.85 million required by the company for ongoing cash calls and working capital.
6. At the present time Westgold has a 6.7% interest in PMA.
7. PMA shares have traded around 20¢ over the past few weeks.
8. I believe this is due to ongoing commissioning problems which, I might add, were not disclosed to us at the date of

the original investment (a copy of a letter reserving our rights in that regard is attached).
9. A decision has been made to take up our entitlements so as to keep our interest as 6.7%. The total cost will be

$231,000. An underwriting fee will be payable on this amount and I have agreed to advance the $231,000 on the
basis that if, for some reason, the rights issue does not proceed then PMA will issue options at 4¢ to Westgold in
any event.

10. I am taking this decision separate from Roderick Smith because of the conflicting roles he has a
shareholder/director of PMA as well as his shareholder/director position with Westgold.

11. These funds are required so soon after the placement to Westgold because of a shortfall in product arising from
problems with the final melting steps of the vanadium pentoxide process. In the last week or so that problem
appears to have been rectified so that the daily output from the plant has moved from 8 tonnes per day to
14/15 tonnes per day (the optimum output is 20 tonnes per day).�

77 On the following day Mr McLernon wrote to the Applicant reserving Westgold�s rights allegedly in relation to the damage that
it had suffered. In a memorandum sent by facsimile (Exhibit F27), Mr McLernon stated:

�Roderick
1. In April 2000 Precious Metals Australia Limited made a placement to Westgold Resources NL of 9,630,818 fully

paid ordinary shares at a price of 31.15¢ per share. That price represented a premium to the then market price of
PMA.

2. The placement occurred after various meetings between yourself for PMA and Danny Hill for Westgold, during the
course of which you made various representations to him relating to the following matters�
(a) the successful commissioning of the Windimurra Plant;
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(b) PMA�s need for funding in order to finalise the ramp up of the plant, enable PMA to fund studies into value
added vanadium products and enable PMA to fund a feasibility study into the construction of a ferro
vanadium facility;

(c) the fact that PMA could elect to dilute its interest in the Windimurra project rather than pay cash calls if it
chose to do so.

3. Most of these representations were repeated in the media release prepared by PMA and released to the market on
13 April 2000.

4. As now appears, the plant had not in fact been successfully commissioned as set out in the media release. It was in
fact producing vanadium at an average daily output of around 8 tonnes whereas breakeven was somewhere in
excess of 60% above that figure. The operations of PMA were cash negative to the tune of something like
$1 million per month.

5. As a result the entire $3 million was consumed by PMA within a month or so of its payment rather than being used
for the purposes set out above.

6. In addition, it now appears that PMA cannot make the election in paragraph 3(c) without the approval of both
Xstrata and Rothschilds.

7. It is clear that, had the true position been made known to Westgold, it would not have made this investment and
certainly would not have done so at a premium above the market price of the shares at the time of the investment.

8. It is primarily for the reasons set out above that Westgold has declined to underwrite the current issue of options
being planned to replenish the coffers of the company after payment out of the $3 million raised from Westgold and
used to pay operating shortfalls and interest payments.

9. The payment of this $3 million to a company, which was and remains essentially insolvent, is a matter of some
distress to both the writer and Danny Hill as directors of Westgold.

10. As a result of the matters set out above Westgold wishes to reserve its rights against PMA and yourself in relation to
the $3 million placement.

11. The fact that Westgold is taking up its right to options under the rights issue is a reflection only of the fact that we
wish to protect the original investment rather than that we waive any rights arising from the facts surrounding the
investment.

12. We will await the outcome of the rights issue before making a final decision.
Best regards
Hugh McLernon�

78 The Applicant testified that he was shocked and astounded by what seemed to be a formal legal letter the contents of which
were not true in a large part (transcript 209).

79 On 23 June 2000, the Applicant and Mr McKee in a joint letter advised Mr Donner from Rothschild Australian Golden Arrow
Investors Limited that PMA would be lodging a new prospectus not later than Thursday, 29 June 2000. The Applicant sent a
copy of this letter (Exhibit 68) to Mr McLernon with a handwritten note that this would be considered at the Wednesday Board
meeting of Westgold. The issue was to be underwritten by D J Carmichael & Company. The letter advises the sub-underwriters
to date included Mr McKee, the Applicant, Westgold and Rothschild Australia Golden Arrow Investors Limited. However,
contrary to that letter Westgold did not sub-underwrite the issue.

80 It was anticipated that the raising by the prospectus would bring in the amount of $4.32m gross with a 5 for 8 non renounceable
pro rata issuing approximately $108,016,656. PMA issued the prospectus on 30 June 2000 and lodged it with ASIC on that
date. In a letter to shareholders the Applicant stated as Executive Chairman of PMA (Exhibit F29)�

�As previously announced, the commissioning of the Windimurra plant was delayed by several months principally by
failure of a key contractor to deliver the kiln on time. Whilst action is being taken to collect liquidated damages from the
contractor, the scheduled ramp up to full production has also been delayed. This has delayed the project reaching a cash
flow positive operating level. The proceeds of this Entitlements Issue will be used to meet the Company�s project
obligations including project cash calls and to upgrade areas of the plant.
The project operator, Vanadium Australia Pty Ltd (VAPL) has advised that all sections of the plant have during the process
of commissioning individually operated at or above nameplate capacity. The open cut mine has delivered ore of the
specification expected and 8% above budgeted grade and the processing plant has produced final product which has been
well accepted by customers in Japan and Korea. At the date of this Prospectus, the Windimurra plant has operated up to
approximately 50% of design capacity. VAPL gas advised that rectification work to the fusion furnace scheduled to be
carried out over the next two months is expected to allow the operation to be ramped up to full operating capacity.
Modifications already carried out to the furnace and those proposed will cost approximately $400,000.�

Under the prospectus, the closing date was 4 August 2000. During the course of the prospectus the plant produced 241.5 tonnes
during July 2000, whereas if the plant had produced at least 15 tonnes per day it should have produced about 465 tonnes in July
2000. (Full production, 620 tonnes, should have been produced in July).

81 The Applicant testified that he had very little to do with the PMA 2000 Prospectus, that he did not read it before it was issued
and he subsequently received a copy in the mail as a shareholder as he was overseas at the time it was issued (transcript 213).

The Events That Lead to the Sale of PMA�s Interests to Xstrata
82 As the Respondent points out the 2000 Prospectus said virtually nothing about�

(a) the real production figures and problems at Windimurra;
(b) the financial position of PMA as at 30 June 2000;
(c) the use of $3 million placement funds from Westgold;
(d) the directors� loans to PMA and the circumstances in which those loans were made;
(e) any arrangements PMA had with Xstrata or negotiations PMA had underway with Xstrata to acquire its interest in

the project;
(f) The fact that PMA had defaulted on the June and July cash calls and intended to default on the August cash call.

83 It was clear that the plant was still in trouble and, as a result, PMA was in trouble. The Applicant travelled to Switzerland and
met with Xstrata representatives to discuss the future of the project.
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84 On 19 July 2000, the Applicant advised Mr Hill and Mr McLernon that Xstrata had made a verbal offer to PMA to purchase
PMA�s entire interest in the Windimurra project (Exhibit 69). Both Mr Hill and Mr McLernon opposed any deal with Xstrata
and said so to the Applicant. At their urging, the Applicant travelled to London to meet with Xstrata�s only competitor
(Highveld Anglo) in an attempt to thwart Xstrata�s intention to take full control (Exhibit 78). On 1 August 2000, the Applicant
advised Mr McLernon that PMA was �awaiting a draft royalty proposal from Xstrata� (Exhibit 73). No statement was made to
the ASX regarding these negotiations and no supplementary prospectus was issued. As the Respondent contends, the
shareholders were therefore considering putting money into a company for the purpose of protecting the 40% interest held by
PMA without knowing that their directors were discussing a sale of the project for what was owed on it.

85 The Applicant says�
(1) The Prospectus dated 30 June 2000 is not relevant to these proceedings as it was not referred to in the letter of

termination dated 13 December 2000.
(2) The Prospectus was prepared by a due diligence committee comprising a chartered accountant, a member of the

ASX committee and Mr McKee, plus Mr Chapman. The Applicant was not a member of the committee and was
overseas during finalisation and lodgement of the prospectus (transcript Smith 213).

(3) The Prospectus included two balance sheets, one as at 31 March 2000, being the most recently available, and the
other a pro forma balance sheet �as at the close of the entitlement issue� (4 August 2000). The notes to the accounts
(p12 of Exhibit F 29) set out the basis upon which the 31 March balance sheet was adjusted to reflect the company�s
position as at the close of the issue. The adjustments took into account the following transactions between the two
dates�

1. April, May and June cash calls
2. The issue to Westgold in April 2000
3. The issue of shares to Simpson in May 2000
4. The funds to be raised by the issue in June 2000
5. Interest paid to Xstrata in May 2000
6. The fees and expenses of the various issues

(4) Not all cash calls in the period could be provided for as the August cash call was not known at the time of
preparation. This was covered by note (c) on page 12. A detailed analysis of the changes to the balance sheet is
Exhibit 89.

(5) The Prospectus included a balance sheet disclosing its financial position as at 31 March 2000 and a pro-forma
balance sheet reflecting material transactions since that date (Exhibit 23 page 11 and notes p12)

(6) The Applicant gave evidence in re-examination explaining the balance sheet contained in the prospectus dated
30 June 2000 (F29, transcript 1105-1113). The balance sheet took into account the fact that cash calls had been paid
by PMA in April, May and June `2000 and that PMA�s investment in the Windimurra Vanadium Project had gone
up by a corresponding amount.

(7) The balance sheet reflects the issue of 9,630,818 shares to Westgold (prospectus balance sheet note 1A(3)). The
balance sheet also takes into account the issue of options and interest payments made to Xstrata (transcript Smith
1111).

(8) The prospectus relies on the process of continuous disclosure, that is, the reader is told at note 7 on page 23 that the
company is a disclosing entity and the reader should take into account all other public disclosures (transcript Smith
1113).

(9) Exhibit F89 sets out in detail the basis upon which there has been a change in each balance sheet item as between
the unaudited balance sheet 31 March 2000 and the unaudited pro forma balance sheet.

(10) The applicant gave evidence regarding the shortfall options in relation to the prospectus. The applicant referred to a
PMA announcement which stated that there had been a shortfall in respect of the options of 24,755 and 853 which
would revert to the underwriter of the issue D J Carmichael Pty Ltd (transcript Smith 1119, Exhibit F92).

(11) The 30 June 2000 prospectus records each transaction conducted by PMA from 31 March 2000 until the issuing of
the prospectus (see transcript Smith 1109-1110). The time for applying for shares under the prospectus closed on
6 August 2001. No arrangements in respect of the sale of the project to Xstrata had been made as at 6 August
2000 (transcript Smith 1079).

(12) Mr Smith also referred to the Listing Rules which cover continuous disclosure and stated that there was no
requirement to disclose or refer to incomplete negotiations. Mr Smith said that it would be impractical to discuss or
disclose incomplete negotiations (transcript Smith 1080).

86 The balance sheet in the prospectus was the unaudited balance sheet as at 31 March 2000. The balance sheet disclosed the
Westgold placement and the raising of a net $2,850,000 in the period between 31 March and 30 June 2000. It then said �No
allowance has been made for expenditure incurred, including cash calls, in the normal course of business from 31 March
2000 to the date of this Prospectus�. In fact, the amount expended in this period was the total of the Westgold placement plus
most of the cash on hand as at 31 March 2000. The balance sheet disclosed an increase in shareholders� equity between
31 March 2000 and the date of the prospectus as being $6,262,500 (the rights issue however raising only a net $4,041,400). The
Applicant sought to explain this in evidence by stating that PMA was only required to produce its most recent balance sheet and
that at the time the prospectus issued the March 2000 balance sheet was the most recent. There is no reason that this material
overstatement was not explained in the prospectus. As the Respondent points out in the circumstances, the prospectus
disclosure was inadequate. Although the prospectus disclosed that BGC had moved to set aside the Deed of Company
Arrangement and to place Kimberley Gold in liquidation, it gave no other explanation of the financial consequences that these
matters would have on PMA.

87 As set out above, on 4 August 2000, the Supreme Court of Western Australia handed down its decision in the matter of BGC v
Kimberley Gold (op cit). The decision went against Kimberley Gold and was therefore against the interests of PMA.
Significantly the Supreme Court overturned the Deed of Company Arrangement and indicated that Kimberley Gold should be
liquidated. Master Bredmeyer found at [86] that at the time the BGC debt was incurred Kimberley Gold was�

�� was unable to pay its debts as and when they fell due from its own sources and was unable to obtain sufficient
borrowing from its directors to pay the debts, including of course the BGC debt.�

The Court went on to find it was likely the BGC debts were incurred whilst Kimberley Gold was insolvent and that the directors
and PMA itself could be sued for insolvent trading to the extent of at least $560,000. Despite the fact that the decision was
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handed down during the life of the 2000 prospectus no announcement was made to the market and shareholders were not
advised. The issue was material enough to be referred to in the prospectus as pending litigation but not sufficiently material
(according to PMA) to rate announcement. The directors of PMA moved quickly to resolve the BGC decision. At 1 September
2000, PMA entered into a settlement with BGC which required PMA to pay $1.1 million: a payment of $750,000 made on
1 September (from the rights issue money) and the balance to be paid on 1 March 2001. No announcement at all was made in
relation to this settlement until PMA issued its annual report dated 18 October 2000. PMA reported that a confidential
settlement was entered into with BGC (Exhibit F91, see directors report page 9). However, as the Respondent points out, PMA
did not announce that the Supreme Court had found that Kimberley Gold incurred debts whilst it was insolvent and that there
was a claim against the directors and PMA for the debts.

88 On 21 September 2000, the Board of PMA formally resolved to sell its 40% interest to Xstrata. The terms of sale were basically
those set out in the facsimile from Mr Smith to Mr Hill on 15 July 2000. The transaction was announced to ASX one month
later on 17 October 2000, the day before the PMA Annual Report was signed. The sale to Xstrata left that company with 100%
of the Windimurra project.

89 The parlous circumstances of PMA at that time are set out in the accounts in the PMA annual report (Exhibit F91, page 15) and
the information memorandum (Exhibit F87). The annual report at pages 15 to 16 states that if the transaction was not entered
into it was unlikely that PMA would have been able to continue as a going concern.

Events That Led to the Applicant�s Termination of Employment
90 By October 2000 PMA had entered into an agreement with Xstrata to sell their 40% interest in the Windimurra Vanadium

Project. On 19 October 2000 the Saracen Mineral Holdings Limited had a Board meeting. The minutes of the meeting record
that the effect of that sale on Westgold�s investment in PMA was discussed, in particular Mr McLernon advised the Board that
Westgold was down approximately $2m in its investment and in the short term the money was unlikely to be returned. The
Applicant testified that he explained the Xstrata deal to the Board members at that meeting and there was discussion about
assets and liabilities of PMA (Exhibit F49 and transcript 245).

91 The Applicant testified that on 17 November 2000 Mr Hill telephoned him and informed him that he wanted a hard and fast
proposal to get Westgold its $3m back. The Applicant said that he made a note of the conversation in his diary (Exhibit F50).
He noted in his diary that Mr Hill told him it would cost him at least $1m if he issued a writ and Mr Hill informed him that he
and Mr McLernon did not think he would be a very capable defendant. The Applicant testified that he rang Mr Hill a few days
later to try to make an appointment to talk to Mr Hill about his request. That conversation was recorded by the Applicant and is
dealt with in paragraphs 137 to 152 of these reasons.

92 On 20 November 2000 Mr McLernon rang the Applicant at his home. The Applicant said he made detailed notes of that
conversation (Exhibit F53). In his notes he recorded the conversation as follows�

�He said, �Did you have a blow up with Danny?�. I said, �Why do you ask that?� He said, �Well Danny has told me to
formalise things.� I asked, �What does formalize things mean?� He said, �Well, writs and things.� I said, �Oh, well, we
had a conversation on Friday where he had given me a deadline for a proposal to buy out Westgold. He asked me what
the other (PMA) directors had said to me. I told him that they had said they hadn�t even talked to Danny about PMA so it
was not their problem. Danny asked me what Guy had said and I told him that Guy had said he had never spoken to
Danny about PMA so it�s up to me to fight it.�
I told McLernon �I tried to see Danny today to discuss PMA and he lost it, talking about Guy. He went on and on about
Guy wanting to fight.� McLernon said, �Yeah, he hates Guy. Guy said a few silly things over the years.�
McLernon said, �Remember I told you about five weeks ago to confront the issue?� I said, �Yes you did and, I tried to do
that today but it seems I might be too late. Hugh, I still haven�t been able to discuss the matter with Danny because every
time he cuts me off. But the fact is that I haven�t done a thing wrong. The business went bad.� McLernon said, �Yes it
went bad in a big hurry though.� I said, �Well, that�s the fact. I have been looking through my notes and I see that
management told me just two days before the placement that Windimurra would be at full production by Friday.�
McLernon said, �You should ask PMA and the employee who mislead you to indemnify you. You shouldn�t wear it
yourself.� I said, �Whilst what the employee told me turned out to be wrong he would have believed it to be true at the
time, based on his best understanding at the time.�
McLernon asked, �What was the offer that you were going to put to Danny?� I said, �I was going to offer to buy
Westgold out for $1 million.� He said, �So Westgold would loose $2 million? Fuck! � that�s a Latin term incidentally.� I
said, �What does that mean?� He said, �I suggested to Danny something like $1m down, $1m somewhere else and lose
$1m.� I said, �Well $1.85m actually because Westgold only paid $2.85m after the fee.� He said, �Perhaps you should put
it to Danny, but is that the best you can do?� I said, �Well, one thing I need to know is would this be the end of my career
at Saracen?� McLernon said, �No, not necessarily, it would be a shame for you to go, I don�t want to find another chief
executive and you are doing a reasonably good job. It�s my vote that you stay on, that was my vote incidentally, which I
put to Danny. But most importantly, what do you want to do?� I said, �I enjoy the mental stimulation of working with
Danny and I have really enjoyed working with you, I am quite optimistic of what we could achieve together but I have got
to be able to discuss opportunities like the investment in Western Metals without this PMA problem coming between
Danny and me all the time. I can�t see how I could be chairman of Westgold and be the defendant though.� McLernon
said, �Well you could step down from the one company, Westgold and stay with the others. Danny�s cognizant that you
put money in two of the companies so you would be entitled to stay.�
I said, �Well the reason I raised it is that I was going to say that I had put $600,000 into Westgold and Carpenter and so if
that was undone and I got the money back I could pay $1.6 million for the shares.� McLernon said, �Well that�s getting
there, that might be close. I will try and broker something with Danny. I�ll be back on the weekend and I will speak to
him in the meantime. If you can�t get to see Danny why don�t you send it to him in writing?� I said, �Well it doesn�t seem
the sort of thing to put in writing.� McLernon said, �I will put it to Hill then.�

93 Four days later on 24 November 2000, Mr McLernon wrote to the Applicant on behalf of Westgold. In that letter Mr McLernon
referred to his earlier letter dated 27 June 2000 in relation to the Westgold placement to the Applicant. Mr McLernon said in the
letter that had the full facts been known, Westgold would not have made this investment and as a result Westgold was forced to
consider proceedings against PMA and the Applicant in relation to the placement. Mr McLernon then put a proposal that
Westgold sell its 9,630,818 fully paid shares to the Applicant for $2m resulting in a loss to Westgold of around $1m plus
interest on the total amount over the period of the placement (Exhibit F54).

94 A few days later on 27 November 2000 the Applicant advised Mr McLernon by facsimile that he was seeking legal advice in
relation to the letter of 24 November 2000. He asked for an opportunity to provide written response prior to meeting with Mr
McLernon and Mr Hill to discuss the proposal. On the same day Mr McLernon sent a facsimile to Mr Smith in relation to
payment of management fees by PMA. In that facsimile Mr McLernon advised the Applicant that he had just returned to Perth
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the previous evening and had read the monthly reports for Saracen Mineral Holdings for the month of October 2000 and had
noted a comment in the report that PMA had not paid its management fees since June 2000. Mr McLernon then went on to say
in the memorandum (Exhibit F55)�

�4. This is the first time that this situation has been brought to my attention. I have spoken to Michael Blakiston and
Guido Staltari who both tell me they were also unaware of the position referred to above.

5. You are an executive director of both Saracen and PMA and it is simply not acceptable that you allowed this
situation to occur without advising any of your fellow directors.

6. I understand from Andrew Chapman that PMA cannot pay the outstanding money and hopes to do so if the deal
with Extrata (sic) goes ahead in December. Any payment at this stage would, in any event, represent a preference.

7. A few days ago I wrote to you regarding the complaint of Westgold Resources NL that the placement taken by them
in April was taken at time when PMA was effectively insolvent.

8. The fact that PMA has been unable to pay its monthly bill since the end of May 2000 is a fairly graphic testament to
the insolvency of the company since that time.

9. I am afraid that this revelation has strengthened the resolve of Saracen Mineral Holdings Limited and Westgold
Resources NL to take the appropriate steps to protect their position.

10. We need to either resolve these matters today or refer them to the solicitors for the two companies.�
95 The Applicant testified that he was shocked when he received this memorandum. He said that he did not know until early

November 2000 that the amounts were outstanding and that when he found out he saw Mr McKee and he (the Applicant)
suggested to Mr McKee that the bills be paid and an offer be made to pay interest on the amount (transcript 325). On
28 November 2000 Mr McLernon wrote to the Applicant again. In that memorandum (Exhibit F56), Mr McLernon stated�

�Various Matters
1. I write this letter to you in my capacity as a director of Saracen Mineral Holdings Limited and as a director of

Westgold Resources NL.
2. I have spoken to both Guido Staltari and Michael Blakiston and have their authority to act as the representative of

Saracen.
3. The first matter I want to deal with is the question of the debt from PMA.
4. As I mentioned yesterday I was surprised to learn from reading the October report that PMA was indebted to

Saracen in the sum of $110,000. As November is nearly finished the total outstanding amount is likely to be in
excess of $130,000.

5. I did not remember ever seeing reference to this debt in any of the monthly reports. Andrew Chapman told me
yesterday that the first reference was in the September report but I could not remember reading the September
report. I have this morning found a copy of the September report and see that it is dated 11 November � no wonder I
was unaware of the existence of the debt!

6. Yesterday you told me that you were unaware of the non-payment of the invoices until about 3 weeks ago.
7. In a company where you are the chief executive officer of both the creditor and the debtor it is simply not enough

for you to say that you were unaware of the existence of this growing debt. If you were unaware of the debt until
3 weeks ago then that indicates that you have not paid due attention to the affairs of Saracen and of course if you
did know prior to that time then that is a much more serious matter.

8. The matter is serous because�
(a) PMA is insolvent and has been insolvent since at least April of this year (i.e. the time when you joined

Saracen);
(b) PMA has paid other debts while it has ignored the debt to Saracen;
(c) PMA has during this period raised some $4.3 million, none of which has been used to pay its debt to

Saracen;
(d) any payment of the debt now would be a preferential payment;
(e) if the deal with Xstrata had not occurred (and indeed if it does not proceed) then Saracen would not have

been paid in any event;
(f) the non-executive directors are (and I suspect have been kept) blissfully unaware of the mounting debt from

PMA;
(g) PMA is continuing to trade and incur debt to Saracen in circumstances where it has been unable to pay all

its debts as and when they fall due. This is a serious breach by the directors of that company of the
provisions of the Corporations Law regarding insolvent trading. If, per chance, the debt is finally paid this
will not absolve the directors in relation to that breach of the law.

9. I also understand from Andrew Chapman that PMA has been billed for the basic cost of the services which have
been rendered to it by Saracen, i.e.� there is no mark up above Saracen�s own direct costs. In relation to all of the
other companies under the management of Saracen a mark up of 75% on cost has been employed. This means that
the true costs are more like $225,000 than $130,000.

10. Finally, the October report points out that Saracen�s income has dropped because of the inordinate amount of time
that is being spent on PMA matters.

11. In these circumstances I have sought legal advice in relation to the question of termination of the service agreement.
Saracen reserves all of its rights in relation to that matter.

12. Saracen will today serve a letter of demand on PMA for payment of the outstanding monies. If at the end of 21 days
the payment has not been made, then Saracen will move to wind up PMA.

13. It is imperative that no formal agreement be entered into between Saracen and PMA for the management of PMA
because your termination will mean that Saracen will have no interest in managing PMA. In any event, the issue of
proceedings against PMA by Westgold would make it inappropriate for Saracen to be managing that company.

14. Each of the public companies has its annual general meeting this week. It is important that those meetings are
finalised efficiently. I propose therefore that we address the question of the finalisation of your employment as at
Monday of next week.�
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96 On 29 November 2000 the Board of Saracen Mineral Holdings met. At that meeting the Applicant asked whether he could
record the proceedings and Mr Blakiston informed him he could not. Both the Applicant and Mr Chapman were asked to
explain the arrangement in relation to payment of management fees by PMA.

97 On 30 November 2000 the Applicant formally responded to Mr McLernon in relation to the proposal that PMA settle its dispute
with Westgold. In a letter (Exhibit F61), the Applicant stated that he refuted all of the allegations made by Mr McLernon in his
letters dated 27 June 2000 and 24 September 2000. In particular he said�

�� The fact of the matter is that PMA�s present financial position and share price are the result of a dramatic recent
weakening of the Vanadium Pentoxide price at a time of slower than predicted ramp up to full production. This is
something that has affected all shareholders and could not have been either foreseen or anticipated by any of us.
PMA and I do not accept that Westgold has any course of action against us either under the Trade Practices Act or
otherwise.
The debate is of great personal stress to me and as you know, I am keen to avoid any unpleasantness. I still remain ready to
discuss your concerns should you wish to do so.�

98 The following day Mr Hill sent a facsimile to the Applicant advising him that he would be pleased if he would refrain from
calling or contacting him and that he would formally respond to the parts of the letter 30 November 2000 attributed to him in
due course.

99 On 4 December 2000 shareholders of PMA approved the sale of PMA�s interest to Xstrata. On the same day the PMA
management fees were paid to the Respondent. The Applicant and Mr McKee drew a cheque for an amount of $109,549.51 on
PMA�s National Bank Cheque Account (Exhibit F64). The Applicant contended in his evidence that the failure to pay the
management fees was simply an oversight by Mr McKee and he denied that until the shareholders approved the sale of PMA�s
interest to Xstrata that PMA did not have the funds or the ability to obtain funds to pay the account.

100 Mr Chapman testified that he was aware in September 2000 that PMA had not paid any of the Saracen invoices. He said it was
of concern to him as he was a joint secretary of PMA as well as the Saracen Group of Companies. He said that he discussed the
ability of PMA to pay its debts with Mr McKee and with the contract accountant, Ms Shaheen Latif, as she was dealing with
the day-to-day payments, invoices and creditors of PMA. He said that Mr McKee�s response was that the Saracen debt would
be paid in due course. He conceded that he did not ask the Applicant for payment (transcript 1607).

101 Mr Chapman testified that on 6 November 2000 he received an email (Exhibit 70) from Ms Latif advising PMA�s current
balance on trade creditors ledger was $117,000 with a further $73,000 of invoices due to be posted, which included
$80,000 owing to the Respondent. On 22 November 2000 Ms Latif sent an email that the cash at bank was currently
$51,000 (Exhibit 71). Mr Chapman then sent an email to Mr McKee on 23 November 2000 in relation to the fact that only
$51,000 was left to meet current commitments (Exhibit 72).

102 The Applicant testified that in the first few days of December 2000 Mr Staltari telephoned him and told him that in his (Mr
Staltari�s) view he (the Applicant) had adequately explained the issue and he could not see any basis for his employment being
terminated. The Applicant did not say whether this conversation occurred before or after the Board meeting on 5 December
2000. In a letter to Mr McLernon dated 4 December 2000 (Exhibit F65), the Applicant responded to Mr McLernon and
informed him that the total amount outstanding by PMA to Saracen had been paid. In particular he responded as follows�

�Your criticism of me for not being aware of the fact that these invoices were outstanding is misplaced. I do not approve
invoices received by PMA nor do I sign any cheques on behalf of PMA having regard to the fact that PMA has its own full
time director and bookkeeper. My delegation of the responsibility for processing and paying invoices is entirely normal.
PMA is not and has not been, insolvent and I deny that I or any of the other directors of PMA have breached any provisions
of the Corporations Law.
The arrangements between PMA and Saracen for the provision of services are different from those that exist between
Saracen and the other companies that it provides management services to. Those arrangements do not extend to any mark-
up of the cost of services provided to PMA.
In relation to your comments about Saracen�s income having dropped off, since I joined the group, I have spent
approximately 30% of my time on PMA matters. This is consistent with what was discussed at the time my service
agreement was negotiated.
I am satisfied that I have discharged my duties and performed by (sic) obligations under the service agreement in a proper
and effective way and I intend to do so for the balance of my contract unless it is terminated in accordance with the relevant
terms thereof.�

103 A Board meeting of Saracen Mineral Holdings Pty Ltd was held on 5 December 2000. The meeting was attended by the
Applicant, Mr McLernon, Mr Blakiston and Mr Chapman. Mr Staltari participated in the Board meeting by telephone. The
Applicant taped the meeting. For the reasons set out in paragraph 154 I have admitted part of the tape of the Board meeting
into evidence. The tape recording of the Board meeting recorded by the Applicant records as follows�

(a) Mr Chapman explained the presentation of the initial invoice rendered to PMA in June 2000. He said the invoice
was prepared on the basis of cost plus 75%. Mr Chapman said that Mr McKee came to see him about how that
invoice was calculated and that later the Applicant came to see him (Mr Chapman) as the invoice had been shown to
him by Mr McKee. The Applicant suggested to him (Mr Chapman) they should put some kind of letter in place so
they could formalise the way the fee should be charged. Mr Chapman said he drafted a letter and that draft letter
showed how the fees would be calculated for the first six months from June to November 2000 on a trial basis.

(b) The Applicant said that he did not agree or disagree with Mr Chapman�s explanation as he was not a party to the
arrangement. He said the arrangement was between Mr McKee and Mr Chapman. Although he said that Mr
Chapman did give him a draft letter. The Applicant said he �just left it� for Mr Chapman and Mr McKee to work
the issue out.

(c) Mr McLernon put to the Applicant that as a director his conduct was unacceptable and in strong language he
informed the Applicant that he thought the Applicant was lying.

(d) The Applicant said he did not see the invoices that were going out. Further that the Saracen Group did not manage
the affairs of PMA, that it had its own full time staff to do that. The Applicant informed the Board that it was his
view that it would be inappropriate to charge a 75% mark up to PMA on his work. He also said it would not be
appropriate to apply the mark-up to the use of any other staff of Saracen because Mr McKee had informed him that
PMA would not be prepared to pay a mark up because PMA only used Saracen�s employees for their �idle time�.
Further that the Respondent had not managed the affairs of PMA in a general sense.
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(e) Mr Staltari asked whether there was ever any intention to have a formal agreement between the two companies. The
Applicant said that that was raised either at the last Board meeting or at the previous Board meeting. Mr McLernon
said that Mr Blakiston had been drafting an agreement, however the draft agreement had not been signed.

(f) Mr McLernon then asked the Applicant whether PMA was prepared to continue paying $100,000 of his salary and
the Applicant replied that he did not know. He said he had not discussed it with the other directors.

(g) The Applicant also informed the Board that Expectation had been billed time and cost incurred by Saracen without
a formal agreement and Expectation has not paid its account since August 2000. Mr McLernon said he thanked the
Applicant for bringing that to his attention and he would make arrangement for that account to be paid straight
away. The Applicant then left the Board meeting.

The Board members continued to discuss the PMA invoices issue. No decision was made as to whether the Applicant�s
employment should be terminated. The draft formal minutes of the Board meeting (Exhibit F66) record that Mr McLernon had
received some legal advice in respect of the potential termination of the Applicant. Mr McLernon advised that he would send
this advice to Mr Staltari, Mr Blakiston and to the Applicant. Mr McLernon advised the Board that the options for the
Respondent were either to let things remain as they were or to terminate the services of the Applicant either immediately or
under a negotiated basis. The minutes record that it was agreed that this would be discussed at a later date on an informal basis
between the directors.

104 The Applicant testified that on 6 December 2000, Mr Staltari rang him and told him he was �gob smacked� at the way Mr
McLernon had treated him (the Applicant). The Applicant also said Mr Blakiston telephoned him and informed him from what
he had seen and heard there was no basis for his (the Applicant�s) termination (transcript 350). He said Mr Blakiston informed
him the first he had heard of Mr McLernon�s complaints was when Mr McLernon rang him half an hour before the Board
meeting and the issue in relation to PMA was raised for the first time (transcript 351).

105 The Applicant said Mr Staltari telephoned him again on 7 December 2000 and said that he had received a copy of the legal
advice and that he did not believe that there were any grounds for termination, at the worst, there had been some sloppy
paperwork which justified a simple reprimand (transcript 360). The Applicant said later that day he had a further conversation
with Mr Staltari. He said Mr Staltari informed him Mr McLernon was putting pressure on him (Mr Staltari) to support his
position. He said Mr Staltari told him (the Applicant) that the Westgold (PMA) matter had nothing to do with Saracen it was
simply a case that Mr Hill was at odds with him (the Applicant) (transcript 361).

106 The Applicant subsequently received a letter on 13 December 2000 terminating his employment (Exhibit F76). He said that
after he received his letter of termination, Neale Prior from the West Australian Newspaper telephoned him and said with some
glee, �If you go down to the Supreme Court and have a look you�ll find you are about to be served with a writ�. The Applicant
said he was aghast and asked how he did he find out. The Applicant said Mr Prior informed him that Mr McLernon had
telephoned him (transcript 370-371). The Applicant said he later received a call from Mark Drummond from the Financial
Review who made similar comments. The Applicant made some statements to Mr Prior and Mr Drummond and articles were
published in the newspapers the next day about the Applicant�s employment being terminated.

107 Mr McLernon testified that after the Board meeting of 5 December 2000 he left Mr Staltari to negotiate with the Applicant
although he did continue to advise his fellow directors about Westgold and other matters that came to light (transcript 1302). In
relation to the telephone conversation that Mr McLernon had with the Applicant on 20 November 2000, Mr McLernon
conceded in cross-examination that the Applicant�s notes of that conversation were reasonably consistent with his recollection.
Mr McLernon conceded that at the time of the conversation he had put to Mr Hill that if the Westgold matter could be resolved
that part of the negotiations should be to keep the Applicant on in some form or another (transcript 1441-1441a). He agreed
that Mr Hill�s view was important as Mr Hill was a 44% shareholder of the Saracen Group (transcript 1442). He also conceded
that Mr Hill was of the view that the Applicant should be terminated. He said that Mr Hill did not have a vote in the matter.
However, he said that it was his (Mr McLernon�s) decision to promote amongst his fellow directors (one of whom was not Mr
Hill), the removal of the Applicant after the events of November 2000. Further Mr McLernon conceded that the letter drafted
in relation to payment by PMA of management services to the Respondent dated 13 July 2000 (Exhibit F32) was a document
drafted by Mr Chapman after consultation with Mr McKee. In particular Mr McLernon conceded that there was no suggestion
that the Applicant was involved in the drafting of that document (transcript 1457). However, as Mr McLernon pointed out the
arrangement that the 75% mark-up would not be paid, at least for a period, was something that had been discussed between the
three of them (transcript 1458). When asked in cross-examination why the termination letter did not refer to the Westgold
investment, Mr McLernon said he was surprised that the letter did not refer to it as he expected it to do so. He said he could not
recall when he saw that letter but suspected that he had not seen it until after it had been sent (transcript 1480). In relation to
the PMA arrangements to pay the management fees, Mr McLernon said that, in his view, the Applicant�s conduct was
unacceptable. In particular he said that it was his view that if the Applicant had received the document drafted by Mr Chapman
without any discussion prior to the letter being drafted and simply left it on his desk for six months he said that would have
been bad enough, but as a managing director of the Saracen Group of Companies, Mr McLernon�s view was that the Applicant
had a conflict of interest as he was aware of the fact that the normal arrangements were not being applied in relation to his
company, PMA, and he did not bring it to the attention of the Board (transcript 1484).

108 Mr Gerard Blakiston testified that at material times he was a director of Saracen Mineral Holdings and the Respondent. Mr
Blakiston was not a director of Westgold. He is a principal of the law firm Blakiston and Crabb. Mr Blakiston said that he did
not become aware of concerns in relation to the Applicant�s performance as managing director until late November 2000.
However Mr Blakiston said he became aware in October 2000 that there was an issue in relation to an investment that
Westgold had made in PMA. He said in November 2000 he received a set of Board papers containing two issues in relation to
PMA. One related to the outstanding debt owed by PMA and the other was the basis by which PMA was charged for
occupying Saracen�s offices and using Saracen�s services different from that of the Saracen group (transcript 1505-1506). He
said he was concerned as a director as the outstanding account had not been brought to the attention of the Board. He said the
Board met and discussed the matter on 29 November 2000. He said however, the Board meeting was short because they had to
leave to attend an annual general meeting. He said that his firm had been involved in drawing up a formal agreement for the
Respondent to provide management services to PMA. He said those instructions were given at the Board meeting of
19 October 2000. He said by the time the Board meeting occurred on 29 November 2000 the document was still in draft form
and he had not seen it.

109 Mr Blakiston said the concern he had with the non payment of the account by PMA and the rate of certain parts of the bill had
been changed after the initial invoice was of concern to him as it raised an issue of conflict of interest which in his view should
be tabled at the Board so the Board could decide how the conflict is to be dealt with (transcript 1519). In cross-examination it
was put to Mr Blakiston that he spoke to Mr Smith the day after the Board meeting on 5 December 2000 and he expressed a
view to the Applicant that there was no basis for his (the Applicant�s) termination. Mr Blakiston said that he did not
necessarily accept that he said that to the Applicant but that the Applicant�s evidence was not inconsistent with his view at that
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time. Mr Blakiston said he spoke to Mr Hill and Mr McLernon after the Board meeting and before he departed for Toronto in
Canada on 10 December 2000. He said he was in Toronto and then in Chilli from 10 to 18 December 2000. Mr Blakiston
testified that Mr Hill rang him and informed him that the Applicant had attempted to place an order with J B Were to buy a
substantial parcel of Western Metal shares and made some inference that the Saracen Group may well be looking to increase
its stake in Western Metals over time. He said he had no idea that this had occurred. He said his understanding was that there
would be no investment in Western Metals (transcript 1525). Mr Blakiston said that he also had a discussion with
Mr McLernon before he departed for overseas and the significant part of that discussion was the history associated with the
Westgold investment in PMA. When asked what was �significant�, he said that he was informed by Mr McLernon that he had
prepared a dossier about 60 pages long and it showed a litany of deception in relation to the conduct of PMA and how
Westgold had been �suckered into� investing money in PMA (transcript 1526). Mr Blakiston said this conversation was
significant because up until 6 or 7 December 2000 he had not made up his mind (whether the Applicant should be terminated)
and he believed he could give the Applicant the benefit of the doubt. He said however after the conversations with Mr Hill and
Mr McLernon he formed the view that as the managing director is someone who is a key person in the Board structure of a
public company and that when you lose trust and faith in the managing director you need to do something about that (transcript
1527). In cross-examination Mr Blakiston said one of the significant issues in his decision that the Applicant should be
terminated was that Mr McLernon had informed him that prior to Westgold making its investment in PMA the Applicant had
made certain representations to Mr Hill and that those representations were false (transcript 1562).

110 Mr Guido Staltari testified that he was a director of Saracen Mineral Holdings and the Respondent. He is a geophysicist and
resides in Victoria. From 1997 until late 1998 Mr Staltari was the managing director of the Saracen Group of Companies. As a
result of differences of opinion between Mr Staltari, Mr Hill and Mr McLernon in relation to investment directions and the fact
that Mr Staltari resided in Melbourne, an agreement was reached whereby Mr Staltari ceased to be the managing director and
remained as a director of the Saracen Group. Mr Staltari was not a director of Westgold when the decision was made to take
the placement of shares with PMA. He said that he learnt about the placement by way of an ASX announcement by Westgold.
He said at that time he knew very little about PMA (transcript 1749).

111 Mr Staltari said in May 2000 he spoke to Mr McLernon about the proposal to appoint the Applicant to the position of
managing director of the Saracen Group of Companies. On 5 May 2000 Mr McLernon sent Mr Staltari a copy of the
Applicant�s curriculum vitae. In the Applicant�s curriculum vitae he stated�

�In 1983 Mr Smith obtained control of a small publicly listed company Great Victoria Gold Limited and developed the
successful Great Victoria Gold Mine near Southern Cross. This Greenfield project used carbon-in-pulp treatment of ore for
the extraction of gold. This technology was very new and innovative at the time and has since become commonplace. The
mine, now named Yilgarn Star operates to this day.� (Exhibit 57A)

112 Next to the sentence �The mine, now named Yilgarn Star operates to this day� Mr Staltari made a note �misleading�. He said
he did that when he received the curriculum vitae in May 2000 because those words purported to suggest that the Great
Victoria Gold Mine near Southern Cross was still operating to that day under the name Yilgarn Star. He gave unchallenged
evidence that they are two separate mines (transcript 1752).

113 Mr Staltari said he had some reservations about the Applicant�s appointment at the outset but he had no fundamental
reservations in the sense that he did not wish the Applicant to join the company. He said his reservations were more to do with
the nature of the arrangements (transcript 1752). Mr Staltari said that he eventually made a decision to support the Applicant�s
employment. He said he had very little to do with the Applicant in the first few months of his appointment. He said in October
2000 Mr McLernon expressed to him that he had some reservations about the propriety of the Applicant�s behaviour in the
context of the investment that Westgold made in PMA.

114 Mr Staltari said at the Board meeting on 29 November 2000 the Applicant explained at the outset that his relationship with Mr
Hill had deteriorated. Mr Staltari said that the issue in relation to the payment of the management fees by PMA was raised at
that Board meeting. He said he could not recall whether that issue had been raised previously. Mr Staltari said after the Board
meeting on 5 December 2000 he obtained more information from Mr McLernon about the concerns that Mr McLernon had in
relation to the Westgold matter. He said that Mr McLernon informed him that Westgold had been mislead and the market had
been mislead in relation to the true state of the financial affairs of PMA before and at the time that Westgold took its
investment in PMA. He said after listening to Mr McLernon on a number of occasions he (Mr Staltari) started looking at the
public record of PMA and he quickly formed the view that he believed what Mr McLernon had been saying to be the case. He
said that when this emerged this became relevant to his confidence in the Applicant because it went to the heart of integrity of
the individual the Respondent has chosen for the group chief executive of the Saracen Group of Companies (transcript 1764-
1765).

115 Mr Staltari said that he agreed to act as a mediator between the Respondent and the Applicant and that after 5 December
2000 and before 13 December 2000 he had several conversations with the Applicant, Mr McLernon and Mr Blakiston in an
attempt to reach an amicable settlement. He said a resolution was not reached with the Applicant. When asked why he
supported the decision to dismiss the Applicant, he said that in essence the matter of the billing arrangements had not been
properly dealt with by the Applicant and in relation to the matter of disclosure on the part of PMA and the Applicant in
particular, was serious (transcript 1767). When cross-examined Mr Staltari conceded that he had a conversation with the
Applicant on 7 December 2000 in which he referred to legal advice from the Respondent�s solicitors and expressed a view that
may have been consistent with Applicant�s evidence that the Applicant had �nothing to worry about, it was a couple of pages
of waffle� and that he had spoken to Mr Blakiston who agreed it was �woolly stuff�. Further Mr Staltari conceded that he
informed the Applicant he had written to Mr McLernon stating he did not agree with the course of action that Mr McLernon
was proposing and that he did not believe that there were any grounds for termination, at worst there had been some sloppy
paperwork which justified a simple reprimand (transcript 1780). He says that may have been his view immediately after the
Board meeting held on 5 December 2000 but as a result of further conversations with Mr McLernon he came to a different
view. Accordingly, in the end Mr Staltari said he decided to support the termination of the Applicant�s employment (transcript
1781).

J B Were Allegation
116 The Respondent alleges that in or about October 2000 the Applicant informed J B Were, stockbrokers for Westgold, that

Westgold intended to make a bid for Western Metals if Westgold�s share price did not increase. It is alleged that at the time of
making the statement the Applicant knew this was not correct and that this conduct put at risk the relationship between
Westgold and J B Were.

117 The Applicant testified that his job with the Respondent was to find investment opportunities, principally in resource
opportunities. He said Western Metals was a zinc and copper producer and its shares were quite depressed. He said he had
personally been following Western Metal shares for a long time but had not purchased any shares. He said he assigned the task
of investigating Western Metals to a full time analyst geologist employed by the Respondent. He said that the analyst geologist
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strongly recommended an investment in Western Metals. The Applicant was informed by Mr Chapman that Paul Heath, a
broker at J B Were, did most of the broking work for the Saracen Group of Companies. The Applicant spoke to Mr Heath on
9 August 2000 about a proposal for Westgold to buy preference shares that paid a dividend and were convertible at sometime
in the future into ordinary shares. The Applicant said he thought there was an opportunity to make a low cost entry into the
stock through those convertible shares. He went through some lengthy mathematics with Mr Heath and Mr Heath seemed very
knowledgeable about preference shares. He said Mr Heath asked how many shares were Westgold interested in buying and he
informed him about one million shares. Mr Heath told him that the shares were very thinly traded and there was only about
twenty or thirty thousand on the screen at that time and that if they put in an order for one million shares it would only frighten
the market and the way to purchase such an amount would be to approach J B Were�s institutional desk to see if they could
locate holders of a line of shares of that size. He said the conversation ended with Mr Heath on the basis that Mr Heath would
talk to his institutional desk and see if he could locate a line of one million shares. The Applicant said he saw Mr McLernon
and Mr McLernon thought the acquisition of the Western Metals shares was a good idea and that he should go ahead. The
Applicant said that it was the first investment he was to make for the group and he thought he should speak to Mr Hill so he
rang Mr McLernon and asked whether he should go ahead or �bounce it off� Mr Hill. He said Mr McLernon informed him that
he was in favour of the acquisition but to be on the safe side he should check with Mr Hill and to inform Mr Hill that he (Mr
McLernon) would vote in favour of the acquisition (transcript 231-233) The Applicant then wrote a memo and faxed it to Mr
Hill. In the memo he indicated two scenarios in which profits could be estimated at $515,661 or $204,550 profit (Exhibit F39).
He said he later spoke to Mr Hill by telephone. He said Mr Hill said to him, �You can buy the shares as long as there is a
corporate play in it, because I am not interested in just making a few hundred lousy grand and there�s got to be an exit.� The
Applicant said he made a note of this conversation in his diary (Exhibit F40). He said after he spoke to Mr Hill he spoke to Mr
Heath and placed an order for one million preference shares. It was put to the Applicant in cross-examination that when he
placed the order he said to Mr Heath �If we get it wrong we will make a bid for the company.� (transcript 829). The Applicant
said he did not say that.

118 Mr Heath testified that when he spoke to the Applicant about placing an order for Western Metal shares that what the
Applicant said to him was in the context of talking about the risk of conversion that �If we�ve made a mistake, we can make a
takeover of the company.� (transcript 1739) Mr Heath said that if the statement was true it would have compromised his ability
to deal with clients in Western Metals and he would have to refer the matter through to J B Were�s corporate department. It
was apparent from Mr Heath�s evidence that he did not take that course of action as he understood that the Applicant merely
raised one possible course of action Westgold could take.

119 Mr Hill testified that he informed the Applicant �You can go ahead but let�s not waste our time on a couple of hundred grand,
and you would want to do a lot of homework.� He said that what he meant was not to go buying a million dollars worth of
shares if you do not have an intention of buying a decent position in or cannot justify a decent position. He said the most
important thing was the exit door that you have to be very sure of your asset. He said you can buy a million dollars worth of
stock and make a couple of hundred grand but it is a waste of effort if you haven�t done major due diligence. He said to make
sure you have done your due diligence and you are really comfortable with your investment that that is a cautious corporate
approach but that doesn�t mean you are going to do a corporate deal (transcript 1974-1977). Mr Hill however conceded that the
Applicant may have misinterpreted the words �corporate play� in that he may have misinterpreted what he (Mr Hill) had said
(transcript 1977).

120 When Mr Hill returned from overseas he spoke to the Applicant about this matter. The Applicant testified that Mr Hill
expressed great displeasure about the way in which he (the Applicant) had dealt with J B Were. The Applicant said he was
dumbfounded because he thought he had handled the acquisition perfectly properly and professionally. The Applicant
conceded when cross-examined that it would be irresponsible and inappropriate for an executive chairman to inform a broker
that the company intended to make a bid for Western Metals although he denied that he had made such a comment (transcript
829).

121 The Respondent says this is yet another example of the way in which the Applicant gave his evidence by denying any
performance concerns or inappropriate conduct on his part. The Respondent submits that not only should his evidence be
rejected on this point, but the Commission should use this matter to assist the assessment of the Applicant�s evidence in its
entirety.

122 The Applicant says a corporate play was an option open to Westgold and was consistent with Mr Hill�s instructions. Further
the Applicant says that his conduct did not put at risk the relationship between Westgold and J B Were, as J B Were continued
to provide services to Westgold and the Saracen Group as before. The Applicant says that as this issue was raised by Mr Hill in
August 2000 on his return from overseas, in particular that the Applicant was counselled by Mr Hill, that the Respondent
condones the alleged misconduct in August 2000 as it elected not to terminate the Applicant�s employment and thereby waived
its right to do so.

The Pinnacle Licence Agreement
123 The Applicant testified that when he first joined the Saracen Group that one of the first opportunities that came to him was to

invest in a company called �Pinnacle VRB Limited� which was a Melbourne based company that was the owner of technology
that uses vanadium. He said he was interested because there was a potential to increase the demand for vanadium and he wrote
a memorandum recommending that Westgold make an investment in Pinnacle. He said that Mr Hill decided that Expectation
should make an investment and he (the Applicant) spent some time negotiating on behalf of Expectation a licence agreement
between Expectation and Pinnacle for a worldwide licence to use vanadium redox battery technology (transcript 316).
Litigation occurred as Pinnacle claimed that the licence agreement was not enforceable and Expectation sought declaratory
relief in the Supreme Court. The solicitor acting for Expectation was Mr Stone from Messrs Williams and Hughes. After his
termination, he (the Applicant) assisted Williams and Hughes together with Mr Paul Rainford (a licensed private investigator
who worked for Mr McLernon) to prepare the case. The Applicant said that prior to his employment being terminated in late
November 2000 he received a telephone call from Mr Stone�s secretary. She wanted to know where each of the executed
copies of the licence agreements was. He said he sent a reply by facsimile on Westgold letterhead stating that there were three
copies in existence, one copy retained by Expectation, one by Pinnacle and one by Westgold.

124 On the day after the Applicant�s employment was terminated Mr McLernon wrote to the Applicant and had the letter hand-
delivered by courier to the Applicant�s home. The terms of the letter were angry. In the letter Mr McLernon opened by saying,
�Dear Roderick, You really are a sneaky bastard.� Mr McLernon then went on to say in the letter that he had just been reading
Mr Rainford�s file in relation to the Pinnacle transaction. He then went on to say�

(a) the Applicant has written a letter to Mr Stone on Westgold letterhead stating that Westgold holds a copy of the
Pinnacle licence agreement;

(b) that Westgold had no interest whatsoever in the licence and should not have a copy of it;
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(c) he (Mr McLernon) had advised Mr Stone that Westgold Resources NL has no interest in the Pinnacle licence
agreement and any suggestions to the contrary should be ignored; and

(d) that your letter to Mr Stone is thus �A mask as a mischievous step by you intended to �pay us back� for moving to
terminate your employment.� (Exhibit F58)

125 Mr McLernon testified that the question whether Westgold was the owner of a licence was an issue in the Supreme Court
proceedings. However, he conceded that Pinnacle had not raised the issue but said that the issue would have been raised by
discovery of the document thereby raising a false issue (transcript 1475-1476). Mr Stone testified that the key issue in the
Pinnacle case was whether or not Pinnacle�s directors had acted with authority from their Board. He said, however, that was
not the only issue raised in the case.

126 The Applicant contends the Respondent has not made out a case that the Applicant knew the possession of a copy of a licence
by Westgold was an essential issue in the Pinnacle litigation. Further that the Respondent has not made out a case that the
Applicant knew that discovering a copy of the licence agreement would harm Westgold�s prospects in the proceedings as
Westgold was not party to the proceedings.

Entering the Offices of Vanadium Australia Pty Ltd out of Hours
127 The Applicant was the Executive Chairman of Vanadium Australia Pty Ltd. He said the company had its offices immediately

next door to Saracen on the fourth floor of 37 St Georges Terrace. The Applicant testified that Mr Hill raised with him that it
was his view (Mr Hill�s) that Xstrata were manipulating the price of vanadium. The Applicant said that he spoke to
Mr Rainford, who was an ex-police officer, and that Mr Rainford suggested that he (the Applicant) look in Vanadium
Australia�s office for evidence of price manipulation. The Applicant said he thought that it was strange that Mr Rainford made
this suggestion but Mr Rainford rang him on two or three times over the ensuing weeks and asked him if he had had a look in
Vanadium Australia�s office. He said Mr Rainford offered to come with him but he thought that as a director of the company
he did not think that was necessary, as he had the right to go into the office whenever he wanted but he did not think that Mr
Rainford had the right to do so. The Applicant said that one night about 7:30pm he went into the Vanadium Australia�s office.
He said the office was wide open as the cleaners had left it open. He went into the library and looked for a report on vanadium
marketing which he thought might have an indication of whether there had been marked manipulation by Xstrata (transcript
368). The Applicant said he could not search the library during office hours as if there had been a wrong-doing by a member of
Vanadium Australia�s staff, they would not inform him (the Applicant) (transcript 368-369). When cross-examined the
Applicant said that he had told Mr Hill that he had found a marketing report which talked about marketing for new products
but he later realised that that was a copy of a document he already had (transcript 466).

128 The Applicant testified that a few days later he spoke to Tony Simpson, the General Manager of Vanadium Australia, and told
him what he had done and that he (Mr Simpson) said to him (the Applicant), �If you want anything, just ask me for it.�
(transcript 370).

129 Mr Hill testified that the Applicant came into his office sometime in October 2000 and had a conversation about how Xstrata
were re-invoicing if not manipulating the vanadium market to avoid revenue in Switzerland or South Africa. He said the
Applicant informed him that he (the Applicant) had been into the Vanadium Australia office and went through the desks. Mr
Hill said he asked the Applicant how he got into the office and the Applicant told him the cleaners let him in, he had a key or
had access to a key. Mr Hill said that he was absolutely furious and he said to the Applicant, �You are a tenant in this building,
you work for a group I control and you are breaking into people�s documents and that confidentiality would destroy my
reputation.� Mr Hill said the Applicant did not have a response (transcript 1672). When cross-examined Mr Hill said that the
Applicant informed him he was looking for evidence of price fixing by Xstrata and that he (Mr Hill) could not recall if the
Applicant said he photocopied documents or he found photostat documents. Mr Hill said he thought he recalled that the
Applicant saying he had found something interesting in one of the desks, but he (Mr Hill) could not say if it was related to
price fixing (transcript 2018-2019).

130 Mr Paul Rainford testified that he is an ex-police officer having spent 11 years as a police officer in the United Kingdom and
then joining the Western Australian Police Force in 1981. At the time he left the Police Force in Western Australia in 1994 he
was in the Company Fraud Squad. At the time of giving his evidence Mr Rainford was employed as a manager with
Insolvency Management Fund Limited whose managing director is Mr McLernon. In the year 2000, he was employed by
McLernon Group Limited. He said in October 2000 he had a conversation with the Applicant in relation to Xstrata. He said the
Applicant told him that Mr McKee had a view that there was a conspiracy involving Xstrata to depress the price of vanadium
pentoxide and thereby force PMA out of the partnership at Windimurra. He said the Applicant told him he was a director of
Vanadium Australia Pty Ltd. The offices of Vanadium Australia Pty Ltd were located in a secure office adjacent to the
Applicant�s office. He said that the Applicant told him that pursuant to a management agreement the executive control of
Vanadium Australia Pty Ltd rested with the Applicant and PMA. Mr Rainford said the Applicant suggested to him that he (the
Applicant) was considering entering the premises of Vanadium Australia Pty Ltd late at night. He asked me what I thought
about that. Mr Rainford said he informed the Applicant that it was �possibly do-able� because of the Applicant�s executive
standing in the company. He said he told him to see Mr McLernon or take other legal advice before he did so (transcript 2073-
2074). Mr Rainford said that he later spoke to the Applicant on 12 December 2000 in relation to discovery in the Pinnacle
matter and the issue in relation to entry into the offices of Vanadium Australia Pty Ltd was raised again. Mr Rainford said that
the Applicant informed him he had told both Mr McLernon and Mr Hill that he had entered the offices of Vanadium Australia
Pty Ltd after hours, but that he had just wandered around and taken nothing. On 14 December 2000 Mr Rainford prepared a
detailed note in relation to this matter addressed to Mr McLernon (Exhibit 103).

131 The Applicant says that the Respondent knew of the alleged conduct before the termination and it was not raised with the
Applicant as a matter that might lead to his dismissal. The Applicant contends that the conduct is not in itself incompatible or
destructive of trust and confidence. Further, that the alleged conduct does not concern actual omissions of the Applicant in the
capacity of an employee of the Respondent or in connection with any duties or activities on behalf of the Respondent.

132 The primary difference between the evidence of the Applicant and that of Mr Rainford is who suggested the Applicant enter
the offices of Vanadium Australia Pty Ltd. The Respondent says the evidence of Mr Rainford as to the context in which the
discussion arose and the nature of the conversation is more believable than that of the Applicant. For this reason, the
Commission should accept Mr Rainford�s evidence and reject that of the Applicant.

Delivery of PMA Monthly Reports to Mr McLernon
133 On 21 August 2000, the Applicant sent an email to Mr Simpson (Exhibit 77). In that email he stated�

�I need your help, please.
Danny was back on Friday. He has informed me that he has appointed David Archibald to �audit the last 120 days of
vanadium production� I assume this is because he is not confident as to what I have told him. I have given David the
monthly management reports and my graph which shows every day�s production.
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David would like to speak to you and may want to visit site. I think his brief is just to look at production levels and form a
view as to whether it is likely to continue to improve.
I hope you can give him some encouragement, and can accommodate him for a brief visit if required.
Thanks�

134 The day of 21 August 2000 was a Monday. Mr McLernon testified that on Friday, 18 August 2000, he returned to Perth from
Sydney. He went into the office about 10:00 o�clock at night and found on his desk a copy of the Windimurra Joint Venture
Management Report for July 2000 (Exhibit F36). He said he had never seen such a report before and that it had written
statements and graphs which showed fairly dramatically (from the start of operations in January) how many tonnes of
vanadium pentoxide were produced. It also contained costs and recovery rates. It was his view the whole report indicated that
the plant was in diabolical trouble. He said he spoke to the Applicant the next day which was Saturday, 19 August 2000. He
said the Applicant informed him that he (Mr McLernon) had been getting these (the management reports) since March
2000 and that he (Mr McLernon) said �Crap�, or words to that affect. Mr McLernon said that the Applicant insisted his (the
Applicant�s) secretary brings them up every month. Mr McLernon said he told the Applicant to get written verification from
his secretary. He said the Applicant later telephoned him and advised that there had been a bad mistake and said, �You haven�t
got them, but I still think you have got June.� Mr McLernon said that he told the Applicant that he (Mr McLernon) did not
want to be put in the position where he (the Applicant) was going to suggest sometime in the future that he (Mr McLernon) had
these sorts of reports. Mr McLernon said that he never received a further report. However, he regarded this matter as serious
enough to put the matter in writing to the Applicant (transcript 1260-1261). In a memo to the Applicant dated 22 August
2000 (Exhibit F37), Mr McLernon advised the Applicant that as Westgold only holds 6% of the issued capital of PMA he did
not think it appropriate for him to get the monthly reports. Further that the receipt of these reports made him an insider and he
would rather be free to make independent decisions for Westgold.

135 For the reasons set out above, the Applicant says that the Respondent cannot rely upon this conduct to justify the termination
of the Applicant. He makes the same submissions in relation to this allegation as he does in relation to the other group two
allegations.

136 The Respondent says when this matter together with all of the other issues to be considered by the Commission in these
proceedings this is a key example of how the Applicant tends to lay a paper trail to cover his position. It shows that his conduct
is deceptive. Further the Respondent says the timing of the sending of the PMA report was significant, that it was an attempt
by the Applicant to cover his tracks in relation to the provision of information about production levels at Windimurra.

The Applicant�s Taping of Conversations
137 The Applicant acknowledged taping two conversations�

(a) A telephone conversation he had with Mr Hill on 20 November 2000;
(b) The Board meeting of Saracen Mineral Holdings Pty Ltd on 5 December 2000.

138 The Respondent argues that the tapes of the two conversations made by the Applicant and sought to be tendered on his behalf
together with transcripts and notes of the recorded conversations are inadmissible and should not be admitted into evidence.
The basis of the argument is that those recordings were made by the Applicant contrary to the Surveillance Devices Act
1998 and as such the recordings were illegally made. The Respondent also contends that the recording of the conversations
constituted a material breach of the service agreement. Alternatively, it is contended that the recordings were conduct by the
Applicant that was likely to destroy the trust and confidence of the relationship between the Applicant and the Respondent and,
as such, was conduct that justified summary dismissal of the Applicant.

139 The Applicant says that by mid November 2000 Mr Hill�s attitude and tone towards him had become increasingly threatening
and aggressive. The Applicant said that he had had a conversation in mid November 2000 with Mr Hill in which Mr Hill
informed the Applicant that he wanted a hard and fast proposal within the next few days for getting Westgold�s $3m back. He
said Mr Hill made it plain to him that regardless of any legal outcome that he would make sure that �it cost him (the Applicant)
a million dollars� (transcript 1035). Further, that Mr Hill had indicated to him that if Westgold issued a writ, he (Mr Hill) and
Mr McLernon did not think the Applicant would be a very capable defendant.

140 The Applicant testified that he was becoming scared of Mr Hill at this point because he (Mr Hill) had made threats which he
thought were verging on blackmail and he was concerned to have a record of the conversation that he had with Mr Hill on
20 November 2000. He said he recorded that conversation on a dictaphone because Mr Hill had tried to bully him into making
admissions relating to the Westgold investment. Consequently he wanted a proper record of the conversation. The Applicant
says Mr McLernon�s evidence supports his argument in that Mr McLernon says he could recall the Applicant saying to him on
two or three occasions he was scared of Mr Hill (transcript 1280). The Applicant says that his motives for recording the
conversations were legitimate and he did not publish the recordings except to the Commission in these proceedings. Further,
that recording the conversations has caused no loss or harm to the Respondent or any companies in the Saracen Group.

141 The Applicant testified he had spoken to Mr Rainford quite some time before this in either September or October 2000 about
recording conversations and he said Mr Rainford told him it was lawful to record a telephone conversation as long as you did
not attach anything to the telephone (transcript 438). However, when Mr Rainford gave evidence he denied that he had any
such conversation with the Applicant about this issue.

142 As the Respondent points out when the contents of the tape recording are examined by the Commission it is apparent that the
Applicant initiated the telephone conversation on 20 November 2000. The Applicant commenced the conversation with
making a request that he come to see Mr Hill at his home. Mr Hill then asked the Applicant what did the Applicant need to talk
to him about. The Applicant said, �PMA�, and Mr Hill asked what did the Applicant need to talk to him about it on the phone
and the Applicant said he would rather do that at a meeting. Mr Hill indicated that he could not meet with the Applicant that
day but could meet with him the next day at the office around lunch time. Mr Hill then asked the Applicant if there was
anything else that was happening and they had a conversation about a matter in relation to due diligence for a report in respect
of a Saracen issue. The Applicant then made in the course of that conversation, some comment about Glencore having not
come up with $100m and that had the effect of inducing an abusive comment from Mr Hill in relation to the conduct of Lord
Guy Brooks, who is one of the directors of PMA, and about the Applicant�s conduct in relation to the PMA matter.

143 The Applicant says the reason why he recorded the Saracen Mineral Holdings Board meeting on 5 December 2000 was that he
had received notice that the purpose of the Board meeting was to discuss his removal. He said he telephoned a solicitor and
obtained advice that it was legal to record the meeting and he said he was very concerned that he was going to be �verballed at
length� and that they (the Board members) may try to make him make admissions that were not true. Further, he said he was
not confident the minutes would reflect a true record of the meeting (transcript 326-327). The Applicant said that he
specifically bought a Sony Walkman Disc Recorder and put it on the desk with his Board papers. The Applicant testified he
left the Sony Discman in open view and no-one asked about it (transcript 420a). The Applicant when cross-examined conceded
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that on 29 November 2000 he asked Mr Blakiston whether he could tape the Board meeting on that occasion and Mr Blakiston
had indicated to him that he did not wish the Board meeting to be taped.

144 Mr McLernon, Mr Blakiston and Mr Chapman testified that they had no knowledge that the Applicant recorded the Board
meeting. In particular they did not see the Applicant�s Sony Discman.

145 At the Board meeting on 5 December 2000 the Applicant was given an opportunity to explain why the PMA invoice rendered
by Saracen had not been paid. During the meeting the Applicant volunteered to leave. He was asked by Mr McLernon whether
there was anything else he wanted to say and the Applicant replied �no� and left the meeting leaving the Sony Discman
recording on the table together with his papers. Consequently the entire Board meeting was recorded. It is conceded on behalf
of the Applicant that the Surveillance Act 1998 did not entitle the Applicant to record the entire Board meeting. The Applicant
said after he left the meeting the continual recording was accidental as he left the meeting without turning his mind as to
whether the recorder continued to record the conversation.

146 It is apparent from the evidence that no decision was made by any of the Board members as to whether the Applicant�s
employment should be terminated.

147 It was argued on behalf of the Applicant that there was nothing improper in the Applicant recording the telephone conversation
and the meeting as he intended to use it only for proper purposes and his motive was to protect his legitimate interests. Further
that he did not publish the recordings except to the Commission. The matters discussed in the conversation and the meeting are
issues in these proceedings.

148 Mr Bennett argued on behalf of the Respondent that the Commission should not receive the recordings as evidence nor should
it receive any secondary evidence of the conversations including the Applicant�s recollections and any diary notes which he
said he made as the Applicant�s memory is �affected by� the recording of the conversations. The Respondent contends that in
relation to both conversations the Applicant breached s.5 of the Surveillance Devices Act. Further that the Commission could
not have the contents of those conversations published or communicated to it pursuant to s.9 of the Surveillance Devices Act.

149 Mr Le Miere QC on behalf of the Applicant contended that the Commission could hear the telephone conversation which was
recorded by the Applicant and the recording of part of the Board meeting at which the Applicant was present, as the recording
by the Applicant of those conversations was not unlawful. The Applicant relies upon s.5(1)(b) and s.5(3)(d) of the Surveillance
Devices Act. Further it was argued on behalf of the Applicant that the Commission could have the contents of the tapes
communicated to it pursuant to s.9(2)(ix) and s.9(3)(a)(i) and (iii), and s.9(3)(b) of the Surveillance Devices Act.
Section 5(1)(b) and s.5(3)(d) of the Surveillance Devices Act provides�

(1) Subject to subsections (2) and (3), a person shall not install, use, or maintain, or cause to be installed, used, or
maintained, a listening device �
(b) to record a private conversation to which that person is a party.

(3) Subsection (1)(b) does not apply to the installation, use, or maintenance of a listening device by or on behalf of a
person who is a party to a private conversation if �
(d) a principal party to the private conversation consents expressly or impliedly to that installation, use, or

maintenance and the installation, use, or maintenance is reasonably necessary for the protection of the
lawful interests of that principal party.

Further s.9(1) and s.9(2)(ix) and s.9(3)(a)(i) and (iii) and s.9(3)(b) provides�
(1) Subject to subsection (2), a person shall not knowingly publish or communicate a private conversation, or a report

or record of a private conversation, or a record of a private activity that has come to the person�s knowledge as a
direct or indirect result of the use of a listening device or an optical surveillance device.

(2) Subsection (1) does not apply �
(ix) in the course of any legal proceedings;

(3) Subsection (2) only provides a defence if the publication or communication �
(a) is not more than is reasonably necessary �

(i) in the public interest;
(iii) for the protection of the lawful interests of the person making the publication or communication;

(b) is made to a person who has, or is believed on reasonable grounds by the person making the publication or
communication to have, such an interest in the private conversation or activity as to make the publication or
communication reasonable under the circumstances in which it is made;

150 In relation to the tape of the telephone conversation between the Applicant and Mr Hill, during the course of the hearing the
Commission ruled that the proper course would be to hear all of the evidence and rule on the admissibility of the evidence in
respect of the issues raised under the Surveillance Devices Act (transcript 292). The Commission also ruled that pursuant to
s.9(2)(ix) and s.9(3)(a)(iii) of the Surveillance Devices Act it was open for the Commission to hear the evidence and hear the
contents of the tape in order to rule on the question of admissibility. The Commission was satisfied that the Applicant is
seeking to adduce evidence of a telephone conversation with Mr Hill, the contents of which were prima facie about matters that
are relevant to the issues raised in the Notice of Answer. Accordingly the Commission determined that hearing of the evidence
by the Commission for the purpose of determining whether the tape should be tendered was a communication that was a
communication not more than is reasonably necessary for the protection of the lawful interests of the person making the
publication or communication (transcript 288).

151 In Violi v Berrivale Orchards Ltd [2000] FCA 797; (2000) 173 ALR 518 Branson J considered a similar provision to the
provision contained in s.5 of the Surveillance Devices Act. At [32]; 524 she observed�

�It is not necessary for me to attempt to determine exhaustively the types of circumstance in which the recording of a
conversation by a principal party to the conversation �is reasonably necessary for the protection of the lawful interest of that
principal party� within the meaning of s.5(3)(b)(i) of the Listening Devices Act. I am inclined, however, to think that the
recording of a conversation intended by the parties involved to result in an oral contract in terms outlined during the
conversation would be such a circumstance. I interpolate, that that is, of course, not this case as the alleged contract is
pleaded to have been made before the date of the two conversations. Similarly, I am inclined to think that the recording by
one party of a threatening telephone conversation or of a conversation forming part of a blackmail attempt would fall within
the paragraph. However, such circumstances are far from the circumstances of this case.�

152 In relation to the taping of the conversation on 20 November 2000 it is my view that the recording of that private conversation
to which the Applicant was a party was not reasonably necessary for the protection of the lawful interests of the Applicant, as
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the Applicant initiated that conversation and he advised Mr Hill that he wished to speak to him about PMA. I do not accept his
evidence that he was scared of Mr Hill. For the reasons set out below, I do not find the Applicant to be a credible witness.
Accordingly, I rule that the tape of that conversation and the transcript are unlawful.

153 It is argued on behalf of the Applicant that the Commission can in the case of unlawfully obtained evidence exercise the well
known discretion that applies to the admission of confessions and admissions in criminal proceedings (see Bunning v Cross
(1978) 141 CLR 54 and more recently the authorities referred to in Vale v The Queen [2001] WASCA 21). It is my view that
the Commission has no such discretion. Firstly it constitutes a defence to an offence under s.9 of the Surveillance Devices Act
for a person to communicate a private conversation in the course of any legal proceedings where the publication or
communication is not more than is reasonably necessary. It would be an odd result if it could be said the legislation retained a
discretion to admit a recording that was unlawful under the Surveillance Devices Act in the face of a provision that creates a
criminal offence. If I am wrong, it is my view that the contents of the tape do not contain any confessions or admissions against
interest. The tape of the telephone conversation on 20 November 2000 contained at its highest some angry statements by Mr
Hill in relation to future litigation in respect of PMA.

154 In relation to the part of the Board meeting that was taped by the Applicant on 5 December 2000 at which he was present, it is
my view that that part of the tape is a record of a private conversation to which the Applicant was a party which the use of that
equipment was reasonably necessary for the protection of his lawful interests. The matters discussed at the Board meeting go
to central issues in these proceedings. However, it is my view that the part of the Board meeting that was recorded by the
Applicant after he departed was an unlawful recording and should not be admitted. Plainly no decision was made at that
meeting to terminate the Applicant�s employment. As set out above it is my view that if the making of a recording is unlawful
under the Surveillance Devices Act there is no discretion vested in the Commission to admit the evidence. However, it is my
view even if I was called upon to exercise a discretion, for public policy reasons it would be unacceptable to admit that part of
the recording and the transcript where the Applicant who recorded the conversation volunteered to leave the Board meeting.
The public interest demands that employers should be able to candidly discuss whether an employee should be dismissed in
private and not have such conversations recorded.

Credit
155 Having heard all of the evidence in this case including careful reading of all of the documentary exhibits I am of the view that

most of the Applicant�s contentions and evidence is unreliable and the evidence shows that the Applicant at all material times
put the interests of PMA ahead of the interests of the Respondent and the other companies within the Saracen Group of
Companies. He participated in a course of conduct to present to the world, including Mr Hill and Mr McLernon, at all material
times that PMA was financially �in good shape� when that was not the case. I have reached the view that the Applicant is not a
reliable or credible witness. For example�

(a) As contended on behalf of the Respondent I accept the submission that the Applicant created a paper trail in an
attempt to bolster what he was saying from time to time about the success of PMA. In particular, I find that his
extensive diaries are in the main unreliable. When those diaries are examined it is not only clear that many notations
are incomprehensible but the dates of various entries are difficult to ascertain as in many cases the dates do not run
in sequence. Further the Applicant�s notes from time to time are not consistent. For example, the notes of the
conversation he had with Mr McLernon on 20 November 2000 are almost word perfect; whereas other notes of
conversations contain one or more short phrases.

(b) The Applicant failed to produce any documentary evidence or witness evidence to support his contentions about
what he was told about production levels at Windimurra in the first half of 2000. For example, he said that on
21 March 2000 Mr Simpson informed him the plant was doing 15 tonnes per day. One of the most telling pieces of
evidence against the Applicant�s evidence and contentions about production levels in the evidence is the
Applicant�s evidence is that he kept a daily record of production and these records were the records provided to Mr
Archibald in August 2000. In particular when those figures are examined (Exhibit 43) (see paragraph 55 of these
reasons), it is apparent that the statements to Mr Hill and Mr McLernon and those made in the PMA March and
June 2000 quarterly reports and the 2000 prospectus about production levels were wrong and misleading. Further
that the statement made by the Applicant to Mr Hill and Mr McLernon on 21 and 22 June 2000 about production
levels was wrong and misleading. Plainly when all of the evidence is considered it is apparent that the Applicant
made a number of misleading statements prior to the commencement of his employment and during the currency of
his employment about the output of production and its affect on cash flow of PMA.

(c) In his evidence the Applicant maintained that in February 2000 PMA had quite a lot of money in the bank and was
not desperate on the basis that the PMA December 1999 Quarterly Report showed PMA had $5,380,000 cash at
bank (transcript 1049). I do not accept his contention. On 20 June 2000 the Applicant created a document (Exhibit
F19) to provide to Mr Hill which stated that the cash balance of PMA on 1 March 2000 was $974,805. On 30 March
2000, the Applicant and fellow director, Mr McKee, loaned PMA $400,000 of their own money. On 31 March
2000 the Applicant travelled to the United States to seek financing. PMA wanted to raise $45m by way of a �bond�
issue. At that time PMA were paying cash calls in the region of $740,000 and $680,000 per month. Further there
was a six month interest payment due to Xstrata on 1 May 2000 of $877,894. The Applicant returned from the USA
in mid April having made presentations to Prudential Capital Group. However, his efforts were unsuccessful. He
said about this time the world price for vanadium pentoxide was crashing (transcript 1087).

(d) In relation to the prospectus issued by PMA in 1999 the Applicant as chairman of PMA participated in publishing a
prospectus that did not disclose a number of material matters to the public. (See paragraphs 21-24 of these reasons)

(e) Whilst the Applicant accepted that as a managing director of a company he had a duty to act with due skill and care
and act in the best interests of the company, he did not accept that as an executive chairman or managing director of
a public company that he had primary responsibility for disclosures and announcements to the market in compliance
with the ASX Listing Rules. The Applicant said that he saw this as the responsibility of the company and that often
such announcements to the market would be made by the company secretary (transcript 682-684).

(f) The Applicant�s views of his obligations in my view are contrary to Listing Rule 3.1 of the ASX continuous
disclosure rules. An example of his failure to understand his obligations is that despite the requirements of
continuous disclosure to ASX, the $400,000 advance by himself and Mr McKee was not disclosed to ASX until the
publication of the next quarterly report (transcript 603).
Rule 3.1 of the ASX Listing Rules provides�

�Once an entity is or becomes aware of any information concerning it that a reasonable person would expect to
have a material effect on the price or value of the entity�s securities, the entity must immediately tell ASX that
information. This rule does not apply to particular information while each of the following applies.
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Note: Section 677 of the Corporations Act defines material effect on price or value. As at 11/3/2002 it said for
the purpose of sections 674 and 675 a reasonable person would be taken to expect information to have a
material effect on the price or value of securities if the information would, or would be likely to, influence
persons who commonly invest in securities in deciding whether or not to subscribe for, or buy or sell, the first
mentioned securities.
3.1.1 A reasonable person would not expect the information to be disclosed.
3.1.2 The information is confidential.
3.1.3 One or more of the following applies�

(a) It would be a breach of a law to disclose the information.
(b) The information concerns an incomplete proposal or negotiation.
(c) The information comprises matters of supposition or is insufficiently definite to warrant disclosure.
(d) The information is generated for the internal management purposes of the entity.
(e) The information is a trade secret.

Introduced 1/7/96. Origin: Listing Rule 3A(1). Amended 1/7/2000.
Examples: The following information would require disclosure if material under this rule�

• a change in the entity�s financial forecast or expectation.
• the appointment of a receiver, manager, liquidator or administrator in respect of any loan, trade

credit, trade debt, borrowing or securities held by it or any of its child entities.
• a transaction for which the consideration payable or receivable is a significant proportion of the

written down value of the entity�s consolidated assets. Normally, an amount of 5% or more would
be significant, but a smaller amount may be significant in a particular case.

• a change in the control of the responsible entity of a trust.
• a proposed change in the general character or nature of a trust.
• a recommendation or declaration of a dividend or distribution.
• a recommendation or decision that a dividend or distribution will not be declared.
• under subscriptions or over subscriptions to an issue.
• a copy of a document containing market sensitive information that the entity lodges with an

overseas stock exchange or other regulator which is available to the public. The copy given to ASX
must be in English.

• an agreement or option to acquire an interest in a mining tenement, including the number of
tenements, a summary of previous exploration activity and expenditure, where the tenements are
situated, the identity of the vendor and the consideration for the tenements. Cross reference:
Appendix 5B, which requires this information quarterly, regardless of disclosure because of its
materiality.

• information about the beneficial ownership of shares obtained under Part 6C.2 of the Corporations
Act.

• giving or receiving a notice of intention to make a takeover.
• an agreement between the entity (or a related party or subsidiary) and a director (or a related party of

the director).�
Under Guidance Note 8 � issued by ASX it is stated in relation to Rule 3.1�

�9. �Aware� is defined in listing rule 19.12 which states�
An entity becomes aware of information if a director or executive officer (in the case of a trust, a director or
executive officer of the responsible entity) has, or ought reasonably to have, come into possession of the
information in the course of the performance of their duties as a director or executive officer of that entity.

10. The definition is based on section 1002E of the Corporations Act. However, it is narrower in that the test is
limited to directors and executive officers and does not extend to employees generally. An executive officer
is a person concerned in, or taking part in, the management of the entity, refer section 9 of the Corporations
Act. Compliance with listing rule 3.1 is the responsibility of the entity.

11. Once a director or executive officer becomes aware of information, he or she must immediately consider
whether that information should be given to ASX. An entity cannot delay giving information to ASX
pending formal sign-off or adoption by the Board, for example.

�
13. The language of the obligation to disclose under listing rule 3.1 is similar to the language used in section

1001A of the Corporations Act. An entity must disclose information if a reasonable person would expect
that information to have a material effect on the price or value of the securities. A reasonable person is taken
to expect information to have a material effect on the price or value of securities if it would, or would be
likely to, influence persons who commonly invest in securities in deciding whether or not to subscribe for,
buy or sell the securities, refer section 1001D.

�
15. An entity must disclose information needed to prevent a false market because it would, or would be likely

to, influence persons who commonly invest in securities in deciding whether or not to subscribe for, buy or
sell the securities. For this reason, an entity may be required to confirm or correct a rumour or comment on
speculation, refer the discussion on market speculation below.�

(g) In relation to the prospectus that was issued by PMA in the year 2000, I do not accept the Applicant�s evidence that
PMA bent over backwards to make full disclosure to the market. Further, I do not accept the Applicant�s evidence
that he had no involvement with the preparation of the prospectus when that prospectus contained a letter to
shareholders from the Applicant as Executive Chairman of PMA. It is clear that the 2000 prospectus did not fully



1078 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

disclose all relevant matters to the market. Further the prospectus did not disclose the true production performance
of the plant.

(h) When asked whether the Applicant thought that PMA was insolvent in March and April 2000, he said March was a
time of boundless optimism because the vanadium price was recovering strongly and he had just been told by
management that they would be in full production within days. He said the price was already well above the cost of
production predicted in the feasibility study at that stage. However, this does not explain why the Applicant and Mr
McKee loaned PMA $400,000 on 31 March 2000. In my view it is apparent that the Applicant�s �boundless
optimism� about PMA was unjustified.

(i) Another example of the Applicant�s misplaced and misleading �boundless optimism� is that on 7 July 1999 it was
reported in the Business Section of the West Australian Newspaper that PMA must raise $42m by 31 October
2000 to fund its share of the Windimurra Vanadium Project. Further that the Applicant was reported as saying
Xstrata provided bridging finance to fund PMA�s share of the construction cost and he was confident the money
would be raised. He was also reported as saying that Xstrata had agreed to extend the 31 October 2000 deadline if
required and that the project was expected to be cash flow positive from first production. When cross-examined in
relation to this article the Applicant conceded that he did not tell the West Australian Newspaper that PMA was
threatening legal proceedings against Xstrata at that time. Yet he contended that he did not believe �it would be a
pain� to raise the $42m and he also said that they did raise the money (transcript 490-490a). However that is not the
case, they raised $18m and diluted to Xstrata by 9%. (See paragraphs 25-26 of these reasons)

(j) The Applicant was reluctant throughout his evidence to concede he was wrong about anything. An example is the
Applicant maintained in his evidence that on 10 January 2000 PMA was not looking for funds (transcript 547).
However that was four days after PMA Gold or Kimberley Gold Pty Ltd went into administration (see paragraph 29
of these reasons). Further when the February Board minutes for PMA were shown to the Applicant in which it is
recorded that the Board was looking to raise additional working capital, he only conceded that to be the case
because in his view there had been a delay in the commissioning of the kiln which had only been commissioned on
15 January 2000.

(k) When the PMA quarterly report for March 2000 was put to the Applicant, in particular the statement that �At the
end of April vanadium pentoxide production was at a rate of approximately half the rate of capacity� was incorrect
(Exhibit F15), the Applicant did not to concede that the statement was misleading in the face of the Archibald audit
which was prepared from figures collected from the Applicant and Vanadium Australia (transcript 616-617).

(l) The Applicant produced a balance sheet as at 30 June 2000, for PMA Consolidated with Vanadium Australia and
Kimberly Gold�s accounts in support of a contention by him that PMA had $5,156,355 cash at that time (Exhibit
F89). This document is clearly inconsistent with the audited reports in the 2000 PMA Annual Report (Exhibit F91)
which showed cash at bank at that date of $1,606,786.

(m) I do not accept the Applicant�s evidence that the report on the placement by Westgold to ASX in which it was stated
that the proceeds of the Westgold placement would be used to fund a feasibility study into the construction of the
ferro-vanadium facility at Windimurra was prepared by Mr McKee without reference to him (the Applicant). At
page 620 of the transcript the Applicant said in his evidence that some of the funds went towards such a study,
however, that is plainly not correct as Exhibit F19 shows that all of the money obtained from Westgold through the
placement was used to pay cash calls.

(n) The Applicant contended that PMA�s payment to Saracen for its management fees on 4 December 2000 had nothing
to do with the vote that had been taken by PMA shareholders to accept the Xstrata deal. I do not accept this. It is
apparent from the uncontradicted evidence given by Mr Chapman that the proceeds available to PMA in its bank
accounts, that PMA did not have funds to pay this account. It is also apparent until the vote was taken by PMA
shareholders to accept the Xstrata proposal that PMA�s bank would not have honoured the cheque payable to the
Respondent. For the same reasons I reject the Applicant�s contention at page 1127 of the transcript that he was too
busy to take steps for PMA to pay that account prior to 4 December 2000.

(o) As to the delivery of the letter dated 14 December 2000, in which Mr McLernon described the Applicant as a
�sneaky bastard�, the Applicant informed the Commission that the Respondent served the letter (Exhibit F58) on his
wife by a process server (transcript 320). The Respondent says he specifically interrupted questioning by his
counsel to request that he be asked if and how he received the letter so that he could inform the Commission that�

• the letter was served on his wife by a process server;
• his wife opened it because it was not marked strictly private and confidential; and
• his wife rang him in tears.

As a matter of fact, the letter was not delivered by a process server but by Magic Couriers (Exhibit 6). Under cross-
examination (transcript 460-464), the Applicant then asserted that his complaint was primarily the affect it had on
his wife and not the manner in which it was delivered. The Applicant continued to assert that the envelope was not
marked �Strictly Private and Confidential - To Be Opened by Addressee Only� and offered to produce his wife to
give evidence (transcript 463). His wife however was not called to give evidence.
I accept the Respondent�s contention that the Applicant exaggerated his evidence in this regard.

(p) I do not accept the Applicant�s evidence at page 420a-421 of the transcript that the Sony Discman was in full view
of the meeting of the Board on 5 December 2000 and that he forgot to turn off the Discman when he left the
meeting, when his evidence was that Mr Blakiston told him that he could not tape the previous Board meeting. I
accept the Respondent�s submission that the Applicant deliberately concealed in his papers the Sony Discman at the
Board meeting of 5 December 2000, which is indicative of the Applicant�s deceptive character.

(q) In relation to the email he sent to Mr McKee on 7 April 2000 (Exhibit F10) in which the Applicant requested that
Mr McKee send some articles and other materials to Mr Hill, the Applicant says in that email �Please play my
yuppie phone message before talking to him (Mr Hill). There�s been no deal between me and the companies,
directorships, etc�. The Applicant said that that was a message to Mr McKee, that in fact there had been a deal done,
but he did not want him (Mr McKee) discussing the deal with Mr McLernon and Mr Hill (transcript 608-609). The
Applicant did not call Mr McKee to give evidence, or provide any explanation as to why he was not called. Even if
I were to accept his explanation, it is another example of his devious behaviour.

156 As to the Respondent�s witnesses I prefer the evidence given by each of the Respondent�s witnesses where their evidence
departs from the Applicant�s evidence. In relation to Mr McLernon, I found him to be a forthright witness who readily
conceded on a number of occasions that his recollection about particular matters may not have been completely reliable. It is
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apparent that Mr McLernon and Mr Hill �play it tough� in the commercial world as described by Mr Blakiston (transcript
1534-1535). I made similar observations in relation to Mr Staltari, Mr Chapman and Mr Rainford. I also found Mr Blakiston to
be an honest witness even though his recall of what he understood the issue raised in relation to the J B Were incident is
inconsistent with the evidence of all the other witnesses who gave evidence in relation to this issue. Mr Blakiston readily
conceded matters when it was open to do so.  Listening to Mr Hill it is apparent that he is a not a man of detail, to the contrary
he appears to pay very little attention to detail except when it comes to the �numbers� as he is only interested in �the big
picture�. It is apparent that he does not himself create or read many documents. It seems he runs his business orally. For
example, in relation to the Archibald report he was asked if he had seen a copy of the report and he said it had been relayed to
him by somebody else. It is also apparent that Mr Hill became very angry with the Applicant on a number of occasions and
became abusive. However, when the entire picture of events is reviewed one can understand why a person such as Mr Hill
became extremely angry. Further, it is apparent from the evidence that until the deal was done by PMA to sell its entire interest
to Xstrata that, although Mr Hill from time to time �verbally exploded�, he attempted to assist the Applicant to keep PMA
afloat until the Windimurra mine became fully productive (see for example, paragraph 84 of these reasons). I have no doubt
Mr Hill is a hard and demanding businessman and whilst his evidence in many respects as to detail was vague it is apparent
that substantially most of the documentary evidence received in this case support Mr Hill�s version of events but do not
support the Applicant�s version of events. An example of this is the document �The Ask�.

Performance of the Applicant as Chief Executive Officer of the Saracen Group of Companies
157 Mr McLernon testified that after he sent the letter to the Applicant reserving Westgold�s rights in respect of its placement in

PMA on 26 June 2000, it was made clear to the Applicant that he would not have a free role to commit the company to large
expenditure (transcript 1423). Mr McLernon said in particular the Applicant was informed that he could not buy or sell large
volumes of shares without his (Mr McLernon�s) and Mr Hill�s approval. Mr McLernon�s evidence was not contradicted by the
Applicant. However, it is apparent that until the failure of PMA to pay its management fees was revealed to Mr McLernon in
November 2000, Mr McLernon thought that the Applicant was doing a reasonably good job as chief executive officer. In
particular, it is clear from the conversation he had with the Applicant on 20 November 2000 that Mr McLernon was of the
view that if Westgold�s dispute with PMA could be settled that it was his vote that the Applicant stay on as chief executive
officer.

158 However, the Applicant�s evidence establishes that by the end of November 2000 he could not continue to work in the position
as manager of the Saracen Group of Companies. At pages 1128-1129 of the transcript, the Applicant was asked how did he
regard the management situation to be as at 29 November 2000 and he said �� it was absolutely untenable from the point of
view that Mr Hill was constantly overriding me. Every conversation I had with him he would explode. I had sent him on
several occasions details due diligence work prepared by my staff and I, recommending investments, which he didn�t respond
to and in fact he lost a two lever arch file presentation on one matter. I had found a very skilled person to run one of the
subsidiaries for us and he hadn�t come back to me. He was insisting on making all the decisions and he would contradict orders
I had placed with brokers, and it had become just ineffective. I couldn�t work with my own staff. They were all sitting aghast,
realising that I wasn�t really in control. Mr Hill was trying to run it vicariously through me.�

Jurisdiction to Hear the Unfair Dismissal Claim
159 Section 29A(2) of the Act provides that a claim by an employee in relation to harsh, oppressive and unfair dismissal must be

made no more than 28 days after the day on which the employee�s employment terminated. The Respondent gave notice of
termination by a letter dated 13 December 2000 (Exhibit F76).

160 The Applicant contends that the Applicant�s employment terminated on 12 January 2001 for the following reasons�
(a) The Respondent did not intend to terminate the Applicant�s employment immediately. The letter of termination

(Exhibit F76) states that the Board has determined to terminate the agreement �as from 12 January 2001 (being one
month from the date of this notice)�. It is probable the Respondent intended that the one month�s notice was
equivalent to the notice required under clause 10.1(f) of the Service Agreement and hence terminating the
Applicant�s employment on 12 January 2001 was permitted by clause 10.1(f). Clause 10.1(f) under which the
Respondent purported to act does not permit immediate termination.

(b) Paragraph 12 of the letter of termination states that �The Board would prefer that you not be required to fulfil your
employment obligations during the one month notice period.� That is, the obligations continued but the Respondent
did not require the Applicant to perform them.

(c) The letter dated 13 December states that �The Board would be satisfied if you ceased attending the office on
Wednesday, 13 December 2000.� In fact, the Applicant continued to work by assisting Expectation Pty Ltd in the
preparation of the case against Pinnacle Pty Ltd for some time after 13 December 2000 (transcript McLernon 1477).

The Application was filed on 19 January 2001. The Applicant says that it was made within 28 days after the day in which the
employee�s employment terminated.

161 In McKie v Western Mining Company (1985) 65 WAIG 1160 Fielding C at 1161 observed�
�There is a distinction between a case in which an employee is dismissed with notice, but given payment in lieu of working
out that notice, and a case in which not notice is given but payment is made in lieu of that notice, and a case in which no
notice is given but payment is made in lieu of that notice. In the former case the employment does not end until the notice
expires, albeit that no work is performed by the employee [cf: Brindle v. HW Smith (Caterers) Ltd (1973) 1 A11 ER 230;
Lees v. Arthur Greaves (Lees) Ltd (1974) ICR 501]. In the latter case, of which the instant case is an example, the
employment ends forthwith, and the payment is to be regarded as compensation for the premature dismissal. That is clearly
explained by the English Court of Appeal in Dedman v. British Building and Engineering Appliances Ltd (1974) 1 A11 ER
520, a decision recently endorsed in this country by the Victorian Industrial Relations Commission in The Teachers�
(Independent Schools�) Conciliation and Arbitration Board (1984) 26 AILR 222 [see too: Dixon v. Stenor Ltd (1973) ICR
157; Adams v. GKN Sankey Ltd (1980) IRLR 416; Robert Cort & Son Ltd v. Charman (1981) IRLR 437; Chapman v.
Letheby & Christopher Ltd (1981) IRLR 440; and Stapp v. The Shaftesbury Society (1982) IRLR 326]. The payment of
money �in lieu of notice� generally means, as in this case it clearly did, what it says; that is, the termination was to take
effect forthwith, and without notice.�

162 In Calhoun v Sanitaire Pty Ltd [2002] WAIRC 04664 I observed at [63]-[64]�
�A valid notice of termination will operate according to its terms and will bring the contract of employment to an end when
the notice expires. The question whether the contract can be brought to an end at an earlier time then arises. In Riordan v
War Office [1959] 1 WLR 1046 at 1054 Diplock J observed�

�The giving of a notice terminating a contractual employment, whether by employee or employer, is the exercise of
the right under the contract of employment to bring the contract to an end, either immediately or in the future. It is a
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unilateral act, requiring no acceptance by the other party, and, like a notice to quit a tenancy, once given it cannot in
my view be withdrawn save by mutual consent.�

Further, it is well established that a notice of termination, once given, will operate to end the contract when the period
specified therein expires unless the notice is withdrawn by mutual agreement (see the discussion in Macken, McCarry and
Sappideen�s The Law of Employment 4th edition at page 172).�

163 The Applicant contends that the Respondent was not at law entitled to terminate him by giving him one month�s notice and
that if notice was to be given he should have been given twelve months� notice or three months� notice and nine month�s
remuneration in lieu of notice.

164 A notice of termination that specifies a period that is too short a period will be invalid (Hill v C A Parsons & Co Ltd [1972]
1 Ch 305 at 313 per Lord Denning MR) and a notice of termination which is invalid will not operate to end the contract of
employment (Macken, McCarry and Sappideen�s The Law of Employment 4th edition at 172-173). Consequently if the
Applicant�s argument is accepted as to the period of notice required to be given under the contract then the notice given by the
Respondent could not operate at law to end the contract of employment. It is my view that the period of notice given by the
Respondent was not in accordance with the terms of the contract and accordingly was invalid. The pre-conditions for the
exercise of Clause 10.1(f) are the Applicant must have been given one month�s notice that he has committed a serious or
persistent breach of the service agreement and then has failed to rectify the breach to the reasonable satisfaction of the
Respondent within one month�s receipt of that notice. In my view the pre-conditions of this clause have not been met in that no
notice to rectify was given and accordingly Clause 10.1(f) cannot be relied upon by the Respondent. It is apparent in the
evidence given by the Applicant that he treated his employment to be at an end on 13 December 2000. Although he assisted
Expectation in the preparation of the case against Pinnacle after his employment was terminated, Expectation is not one of the
Saracen Group of Companies.

165 It is my view that the Applicant�s claim for unfair dismissal is out of time and the Commission has no jurisdiction to determine
this claim. If I am wrong about this particular issue for the reasons set out below I would make a finding that the Applicant was
not dismissed unfairly on grounds that the Respondent was entitled to summarily dismiss the Applicant. Further if I am wrong
about that, the only unfairness I would have found would be that the Applicant�s employment was not terminated by the giving
of notice in accordance with the express terms of the contract of employment. It is my view that the Applicant would be unable
to make out any other ground of unfairness. For the reasons set out above, it is my view that the relationship between the
parties had broken down to the point whereby the Respondent was justified in terminating the Applicant�s employment. I
would not however award any compensation to the Applicant, as I would have made an order that he had been denied a benefit
under his contract, namely one year�s remuneration. To do so would be to double-dip. Further I am not satisfied that the
Applicant has made out a case that he suffered any injury as a result of his employment being terminated. The fact that his
termination was made public was due to the fact that the Respondent was required to advise ASX that the Applicant�s
employment had been terminated. As a result of that announcement to the market it generated the interest of the media.

Conclusions as to the Grounds on which the Respondent Relies Upon in Making a Decision to Terminate the Applicant�s
Employment
(a) The Pinnacle Licence
166 I am not satisfied that it was an essential issue in the case between Expectation and Pinnacle or whether Westgold had in its

possession a copy of the Pinnacle Licence Agreement. Further I am not satisfied that the Applicant knew by discovering a copy
of the Pinnacle Licence Agreement it would harm the prospects Westgold in the proceedings. It is apparent from the evidence
given by Mr Stone that such an issue was not raised in those proceedings.

(b) Access of Vanadium Australia�s Offices Out of Hours
167 Whilst the conduct of the Applicant in searching the offices of Vanadium Australia out of hours cannot be said to be

�appropriate� I accept the submission made on behalf of the Applicant that it did not constitute a material breach of the service
agreement and nor was it conduct likely to destroy the trust and confidence of the relationship between the Applicant and the
Respondent, given that the Applicant was a director of Vanadium Australia Pty Ltd and he was also the Executive Chairman of
Vanadium Australia Pty Ltd.

(c) Delivery of Monthly Reports of PMA to Mr McLernon in Mid August 2000
168 For the reasons set out above in relation to credit, I accept that Respondent�s submission that the delivery of the Windimurra

Joint Venture Management Report for July 2000 was an attempt by the Applicant to �cover his tracks�. I am satisfied that this
conduct when considered with the continuing course of conduct by the Applicant in putting the interests of PMA above the
interests of the Respondent was conduct that constituted a material breach of the service agreement. Further, I am satisfied that
conduct was conduct likely to destroy the trust and confidence of the relationship between the Applicant and the Respondent.

(d) Dealings with J B Were
169 For the reasons set out above I prefer the evidence given by Mr Heath to the evidence given by the Applicant in relation to this

issue. However I am not satisfied that the Respondent has made out a case that the conduct of the Applicant put at risk the
relationship between Westgold and J B Were given that Mr Heath�s evidence was that he understood that the Applicant was
referring to only an option that might be pursued and not an action that Westgold had decided to take. Plainly Mr Heath did not
act on the comment made by the Applicant other than to report the matter to Mr Hill.

(e) PMA
170 For the reasons set out above I am satisfied that the allegations in paragraph 28.1 to 28.6 of the Respondent�s Notice of Answer

has been made out except that in relation to paragraph 22.8, I am satisfied full production was 20 tonnes per day and I am not
satisfied paragraph 22.6 has been made out. Paragraph 28 provides�

�28. At the time of the conduct referred to in paragraph 22 hereof (March 2000 to May 2000), the Applicant was aware
that each of the matters referred to in paragraph 22 were false in that�
28.1 the Windimurra vanadium plant had not been successfully commissioned in that the rotary kiln firing

experienced significant and repeated problems and as a result production was not more than 25 per centum
of designed production level;

28.2 PMA�s interest in the Windimurra project was not cash flow positive;
28.3 PMA was incurring net cash costs of�

28.3.1 in November and December 1999 the Windimurra project had a net cash cost of PMA of an
amount not known to Westgold;

28.3.2 in January 2000, the Windimurra Project had a net cash cost to PMA of $1,800,000;
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28.3.3 in February 2000, the Windimurra project had net cash costs to PMA of $856,000;
28.3.4 in March 2000, the Windimurra project had net cash costs to PMA of $144,857;

28.4 PMA did not have cash at bank of approximately $2,000,000;
28.5 on 30 March 2000 the cash position of PMA was essentially nil such that the Applicant and McKee lent

PMA $400,000 to enable it to meet its expenses.
28.6 PMA had insufficient funds to meet its interest payment to Xstrata and its operating commitments to the

Windimurra project.
28.7 the Windimurra vanadium plant was not producing vanadium at a cost of US $1.60 per pound but at a cost

in excess of US$5.00 per pound;
28.8 PMA could not elect to dilute its interest at its sole discretion;
28.9 in order to avoid paying a cash contribution PMA required the prior consent of Xstrata and the Trustee for

the convertible note holders pursuant to the terms of a convertible note issue made by PMA;
28.10 PMA had no intention of applying the funds raised by way of the placement to carry out the work referred

to in paragraph 22.7 hereof;
28.11 PMA intended to apply the entire proceeds of the placement to meeting debts it was not otherwise able to

pay;�
171 As to paragraph 28.1 it is clear that production only just got to an average of 25% in April 2000 (see paragraph 55 of these

reasons). I agree that the Applicant was aware that each of the matters referred to in paragraphs 22.1 to 22.5 and 22.7 to
22.8 were false. However in relation to paragraph 22.8 I am satisfied that Smith informed Hill full production was 20 tonnes
per day. Paragraph 22 states�

�22. At the time of the commencement of the discussions referred to in paragraph 2 hereof (March 2000 to May 2000),
Smith informed Hill that�
22.1 PMA was seeing to raise $3,000,000 by way of placement of its securities;
22.2 the Windimurra vanadium plant had been successfully commissioned and had been ramped up to 85 per

centum of its designed production level;
22.3 PMA�s interest in the Windimurra project was cash flow positive;
22.4 PMA had cash at bank of approximately $2 million;
22.5 the Windimurra vanadium plant was producing vanadium at a cost of US$1.60 per pound;
22.6 as a term of its joint venture with Xstrata in the Windimurra project PMA could elect not to pay cash calls

but in lieu thereof dilute its interest in the joint venture solely at PMA�s discretion;
22.7 as a result of these factors, PMA wished to upgrade the Windimurra vanadium plant to produce a more

valuable product namely ferro-vanadium rather than vanadium pentoxide PMA also wished to carry out
studies to determine the ability of the Windimurra Vanadium plant to produce vanadium electrolyte for
vanadium redox batteries;

22.8 PMA sought to raise $3,000,000 by way of placement to carry out the work referred to in paragraph
22.7 hereof and to finalise ramping up the Windimurra vanadium plant to full design production of
22 tonnes per day.�

172 I am not satisfied that the matters set out in paragraphs 23 and 29.1 and 29.3 of the Notice of Answer are made out. Paragraphs
23 and 29 provide�

�23. On 7 April 2000, PMA by letter to Hill which letter and enclosures were also copied to McLernon provided written
copies of what PMA described as �updated reports presented to the Prudential Capital Group in Chicago on
31 March and 5 April 2000 with respect to a US$25,500,000 note issue� and a Bank of America and National
Australia Bank prepared PMA share valuation �for internal purposes� which stated that�
23.1 that PMA expected US $25,500,000 by the issue of secured notes;
23.2 PMA shares were valued upon a discounted cashflow basis using PMA�s cash flows at between 30.8 cents

per share and 52.9 cents per share.�
�29. At the time of the conduct referred to in paragraph 23 hereof, the Applicant was aware that each of the matters

referred to in paragraph 23 were false in that�
29.1 as and from 5 April 2000 alternatively by 11 April 2000 PMA would not be able to raise funds from the

United States Bond market;
29.2 further and in the alternative, if the matters referred to in paragraph 28 hereof were disclosed it would be

unable to raise Bond finance in the United States;
29.3 as at 7 April 2000 the worth of PMA shares was significantly and materially less than 30 cents per share.�

173 I am satisfied that paragraph 23 is made out insofar as it relates to paragraph 29.2. I am satisfied paragraph 29.2 is made out.
Further I am not satisfied that the Respondent has made out the contentions in paragraphs 24 and paragraph 30 of the Notice of
Answer. Paragraphs 24 and 30 provide�

�24. By facsimile dated 10 April 2000 PMA forwarded to McLernon a draft announcement by PMA to the ASX
proposing the terms in which PMA would announce a placement to Westgold had taken place and stating that the
proceeds of the placement�

�will be used to fund a feasibility study into the construction of a ferrovanadium facility at Windimurra and
other studies including production of value added vanadium products. The balance of funds will be utilized
in commission costs and working capital�.

�30. At the time of the conduct referred to in paragraph 24 hereof, the Applicant was aware that the matters in paragraph
24 were false in that PMA had no intention of applying the proceeds of the placement as disclosed in the draft ASX
announcement.�

174 I am not satisfied that the Respondent has proved that the Applicant was aware that the announcement made to the market as to
the proposed use of the Westgold funds on 10 April 2000 was false in that PMA had no intention of applying the proceeds of
the placement as disclosed in the draft ASX announcement. However I am satisfied that none of those funds were used by
PMA for the construction of a ferro-vanadium facility at Windimurra and I am satisfied that the Applicant as Executive
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Chairman of PMA knew there would be no funds available from the placement to use for a feasibility study for the
construction of a ferro-vanadium facility.

175 I am satisfied that the matters set out in paragraph 31 of the Notice of Answer has been made out. Paragraph 31 provides that
(in March 2000 and May 2000)�

�31. At the time of the conduct referred to in paragraph 22 to 24 hereof, the Applicant failed to disclose to McLernon,
Hill or Westgold that�
31.1 at the relevant time PMA was insolvent or likely to shortly become insolvent;
31.2 the Applicant and McKee had lent $400,000 to PMA on 30 March 2000 to enable PMA to meet some of its

debts;
31.3 PMA was contingently liable to BGC Contracting Pty Ltd in respect of work carried out by that company

for PMA Gold whilst PMA Gold was insolvent such contingent liability being for the sum of not less than
$835,979;

31.4 on 6 January 2000 PMA appointed administrators to PMA Gold and thereby breached the terms of its
convertible note facility;

31.5 BGC Contracting Pty Ltd had applied on 9 February 2000 to the Supreme Court of Western Australia to set
aside a Deed of Company Arrangement in respect of PMA Gold and in such proceedings contended Smith
McKee and PMA were liable for insolvent trading of PMA Gold.�

176 Further for the reasons set out above I am satisfied that the matters set out in paragraphs 32 to 36 of the Respondent�s Notice of
Answer have been made out. Those paragraphs provide�

�32. On 22 June 2000 the Applicant on behalf of PMA advised Hill and McLernon on behalf of Westgold in writing
that�
32.1 the shortfall in production of vanadium pentoxide by the Windimurra Project was due to problems with the

final melting steps in the vanadium pentoxide process which had been rectified;
32.2 the Windimurra Vanadium Plant was producing 15 tonnes per day and would produce 20 tonnes per day

within the near future.
33. At the time of the conduct referred to in paragraph 32 hereof, the Applicant knew that production by the

Windimurra Vanadium Plant was not 15 tonnes per day and there was no reasonable basis to expect production to
reach 20 tonnes per day.

34. On 30 June 2000 PMA issued a prospectus to its shareholders including Westgold in respect of a rights issue on the
basis of 5 options at an issue price of 4 cents exercisable at 20 cents for every 8 shares held in PMA.

35. By the prospectus referred to in paragraph 34:
35.1 PMA failed to disclose the production problems experienced at Windimurra;
35.2 PMA failed to disclose its financial position as at 30 June 2000 alternatively disclosed its position in a

misleading or deceptive manner;
35.3 PMA failed to disclose that it had applied the funds received from the placement to Westgold not for the

purposes disclosed to the market but�
35.3.1 as to $682,197 to meet a Windimurra cash call on 20 April 2000;
35.3.2 as to $877,894 to meet an interest payment to Xstrata on 1 May 2000;
35.3.3 as to $122,000 to make a payment to BGC in May 2000;
35.3.4 as to $1,119,976 to meet a Windimurra cash call on 23 May 2000;

35.4 PMA failed to disclose the matters referred to in paragraph 35.1 and 35.2 hereof;
35.5 PMA failed to disclose that it had defaulted in paying the Windimurra cash calls intended to default in

making payment of the August cash call;
35.6 PMA failed to disclose that it was in the course of negotiating with Xstrata for Xstrata to acquire PMA�s

interest in the Windimurra project;
35.7 PMA failed to disclose that BGC contended that PMA, the Applicant and McKee were liable for the

insolvent trading of PMA Gold;
35.8 PMA failed to disclose that a new circumstance had arisen whilst the prospectus was current being the

decision of the Supreme Court of Western Australia reasons for which were published on 4 August 2000 in
respect of the claims by BGC.

36. In reliance upon the conduct referred to in paragraph 32 hereof and upon the prospectus Westgold subscribed
$231,000 for its rights pursuant to the issue referred to in paragraph 34 hereof.

177 As to paragraph 37, paragraph 37 provides�
37. The conduct of the Applicant referred to in paragraphs 22 to 24�

37.1 was conduct of the Applicant which was relevant to the Respondent�s assessment of whether to employ the
Applicant on the terms proposed by the Applicant;

37.2 was, to the knowledge of the Applicant, relevant to the Respondent�s assessment of whether to employ the
Applicant;

37.3 was made in circumstances where the Applicant knew that if he disclosed the truth of the matters as set out
in paragraphs 28 to 31 hereof, the Respondent would not employ him on the terms proposed by the
Applicant or at all.

178 For the reasons set out above I am satisfied that the conduct of the Applicant which I found to be proven in relation to PMA
was conduct of the Applicant which was relevant to the Respondent�s assessment of whether to employ the Applicant on the
terms proposed by the Applicant. Further I accept that if he had disclosed the truth of those matters the Respondent would not
have employed him on the terms proposed by the Applicant or at all. Those findings are relevant in that they go to the
character of the Applicant. The question is whether the Respondent was entitled to terminate the Applicant�s employment on
the basis of the matters found to be proven as set out above. The Applicant�s conduct was not acted upon by the Respondent
until sometime after a substantial number of these facts were known at least to Mr Hill and Mr McLernon even if they were not
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known to the other directors of the Respondent. However, I do not accept that the Applicant�s contention that this conduct can
be ignored (for the reasons set out below in paragraphs 190 to 192 of these reasons) as the conduct becomes and remains part
of the continuing history and record of the Applicant�s service. In particular the conduct that occurred in relation to
representations made prior to the Applicant taking up his employment with the Respondent in respect of PMA is relevant in
that he presented PMA as an outstanding success. Because of this representation the directors of the Respondent and Mr Hill
formed the view that he was a person who had qualities which would be desirable and necessary for the position of chief
executive officer of the Saracen Group of Companies. Consequently it is my view that these facts could at law be weighed in
balance by the Respondent when they came to consider whether or not the PMA management fee issue should bring about a
dismissal.

(f) PMA Management Fees
179 On behalf of the Applicant the following submissions are made�

(a) The Applicant argues that he did not cause the Respondent to issue invoices to PMA. He says Mr Chapman, the
Respondent�s company secretary, caused the invoices to issue and that Mr Chapman had the authority to do so.
Further the Applicant contends that the Respondent�s Board gave no instruction that the matter was to be referred to
it. The arrangement between Saracen Management and PMA was different from that between Saracen Management
and the companies in the Saracen Group. Hence there was no usual fee charged by the Respondent to a company in
the position of PMA. Accordingly it is argued that the Applicant was not obliged to seek the approval of the
Respondent�s Board.

(b) The fees charged to PMA were for the Applicant�s time, for �unallocated� costs, for other staff time and for out of
pocket costs (Exhibit F77, transcript Chapman 1570). The Applicant�s time was charged to PMA on the basis that
the Applicant agreed with Mr Hill on behalf of the Respondent that the Applicant would spend approximately one-
third of his time on PMA matters and PMA would reimburse $100,000 of the Applicant�s salary being
$8,333.33 per month.

(c) With respect to unallocated costs the Applicant says�
(i) The unallocated charge of $5,000 per month covering rent, photocopying, postage and telephone was the

same for PMA and for all of the Saracen Group companies (transcript Chapman 1595). None of those
companies paid a further mark up.

(ii) Mr McLernon admitted in cross-examination to having been mistaken in believing the charge for the
Applicant�s time and the unallocated costs should have been subject to a mark up (transcript McLernon
1364). That is, Mr McLernon�s participation in the decision to terminate the Applicant�s employment was
based in part on a mistake of fact.

(d) With regard to other staff time the Applicant says�
(i) Mr Chapman for Saracen Management and Mr McKee for PMA came to an arrangement with respect to the

fees to be charged (transcript Chapman 1571, 1598 and 1571-3).
(ii) The Applicant declined to participate in the decision because of the potential for a conflict of interest

(transcript Smith 224).
(iii) The arrangement was that PMA would pay for the time of the Respondent�s employees at the rate of those

employees� wages plus applicable indirect costs such as superannuation, annual leave, sick leave and
payroll tax (transcript Chapman 1571).

(iv) Saracen Group companies were charged the employees� wages plus a 75% mark-up instead of being
charged the wage plus indirect costs.

(v) Mr Chapman says that Mr McKee advised him that Mr McKee for PMA was unwilling to pay this 75%
mark-up and would not have used the otherwise unused staff time (transcript Chapman 1571).

(vi) The total charge for other staff time in six months was $16,320 for Mr Chapman and $9,590 for Mr Eaton
totalling $25,910 (Exhibit F77, Exhibit F68). No evidence was presented as to the portion of this charge
which related to the indirect costs. Even assuming the indirect costs were zero and the whole of the charge
was for wages, a mark up at 75% would be a maximum of $19,433. That is the difference between the fees
charged by Saracen Management to PMA and the fees that would have been charged had the fees been
calculated on the basis Saracen Management charged companies in the Saracen Group was a maximum of
$19,433 over 6 months. In fact, the difference between the charge to PMA on the basis of direct cost plus
indirect costs and the charge on the basis of direct cost plus 75% would have been significantly less than
$19,433 over 6 months.

(vii) The Respondent received an additional contribution of $25,910 to its fixed employee costs which it would
not have received but for the agreement with PMA.

(e) With respect to �other� out of pocket costs the Respondent was reimbursed $1,540 on the same terms as the Saracen
Group companies (Exhibit F77, Exhibit F68). At worst the only additional amount that arguably would �usually� be
paid (which is denied) is $19,433, less the indirect costs paid by PMA.

(f) The Respondent has not presented evidence that the Applicant was required to bring decisions of this size to the
Board�s attention. The Applicant carried out a due diligence study of the Saracen Group and prepared a summary
schedule of the group (transcript Smith 599). The schedule shows the companies were capitalised at about $40m
(Exhibit 33). Whether PMA paid cost plus 75% or cost plus indirect costs for the time of the Respondent�s
employees other than the Applicant was a relatively minor financial matter.

(g) The Respondent has not presented evidence that the company secretary, Mr Chapman, did not have authority to
commit the company to a transaction this small.

(h) The Applicant was employed as a �deal making entrepreneurial type director� (Exhibit 90). The more
administrative type tasks were primarily the role of the company secretary (transcript McLernon 1360). Invoicing
PMA for management services was such a task. The Applicant�s primary role was to investigate and recommend
investments for Saracen Mineral Holdings and other investee companies in the Saracen Group.

180 The issue of creating invoices to PMA at a lesser fee was one of the reasons relied upon by the Respondent when it terminated
the employment of the Applicant on 13 December 2000. The Respondent contends that in the circumstances the Applicant as
Executive Director of PMA and as a Director and Chief Executive Officer of the Saracen Group of Companies the law in
respect of conflicts of interest required him to take some positive action to bring the matter to the attention of the Board so the
Board could make its own decision as to what fees were payable by PMA.
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181 Paragraph 15.2 to 15.7 of the Respondent�s Notice of Answer contends�
�From June 2000 until November 2000�
15.2 from June 2000, the Applicant caused the Respondent to issue invoices to PMA at a fee less than usually charged by

the Respondent, without approval of the Board of the Respondent;
15.3 to the knowledge of the Applicant, PMA had failed to pay the Respondent the amounts it had been invoiced by the

Respondent totalling $109,550;
15.4 as at 27 November 2000, to the knowledge of the Applicant, PMA was unable to pay its debt to the Respondent;
15.5 the Applicant failed to ensure that PMA entered into a written agreement with the Respondent for�

15.5.1 the provision of services by the Respondent to PMA;
15.5.2 the requirement that PMA pay $100,000 to the Respondent for the Applicant�s salary;

15.6 by reason of the breach referred to in 15.5 hereof, PMA has refused to pay $100,000 to the Respondent;
15.7 the Applicant was aware of each of the matters in paragraphs 15.1 to 15.6 hereof, but failed to disclose them and

each of them to the Respondent;�
182 I am satisfied that the Respondent has made out paragraphs 15.2 to 15.4 of its Notice of Answer. Insofar as paragraph

15.7 relates to those paragraphs I am also satisfied that paragraph 15.7 has been made out. I am not satisfied that paragraphs
15.5 and 15.6 have been made out. I am satisfied that as at 27 November 2000 the Applicant was well aware that PMA was
unable to pay its debt to the Respondent and it is quite clear from all the evidence that PMA had very little money in its
accounts at that time. The reason why PMA were forced to sell its entire interest to Xstrata was because it was unable to meet
its debts. The Applicant was the chairman of PMA throughout the year 2000 and the evidence is clear that he at all material
times was the person who was actively attempting to seek alternative financing for PMA throughout the year 2000. The
Annual Report of PMA dated 18 October 2000 clearly shows that PMA had run out of money. For example, in the notes to the
Financial Statements in the Annual Report, it is noted that as at 30 June 2000, the consolidated entity (meaning its parent and
controlled entities) had a working capital deficiency of $4,672,661 (Exhibit F91). Even if the Applicant knew that the PMA
fees had not been paid it was his job as executive director and chief executive officer of the Respondent to know whether or
not the fees had been paid.

183 As to the invoice that was created in June 2000 I accept the Respondent�s submission that in failing to bring the matter to the
Board for their approval to issue invoices to PMA at a fee less than usually charged by the Respondent, was a breach of the
Applicant�s fiduciary duty to the Respondent. It is well established at law that the relationship of an employer and employee
and between directors and their companies are clear examples of fiduciary relationships (Hospital Products Ltd v United States
Surgical Corporation (1984) 156 CLR 41 per Gibbs CJ at 68, per Mason J at 96 and Dawson J at 141). As to the duties of a
person who occupies a fiduciary position Gibbs CJ at 67 observed�

�A person who occupies a fiduciary position may not use that position to gain a profit or advantage for himself, nor may
he obtain a benefit by entering into a transaction in conflict with his fiduciary duty, without the informed consent of the
person to whom he owes the duty. This principle � some would prefer to say �these principles� � has been described as
�inflexible� (Birtchnell v. Equity Trustees, Executors and Agency Co. Ltd.) and �fundamental� (Phipps v. Boardman) and
its nature and application have been discussed in a number of comparatively recent cases: by this Court in Consul
Development Pty. Ltd. v. DPC Estates Pty Ltd and Chan v. Zacharia; by the Judicial Committee in N.Z. Netherlands
Society �Oranje� Inc. v. Kuys and Queensland Mines Ltd. V. Hudson; by the Court of Appeal of New Zealand in
Coleman v. Myers; and by the Supreme Court of Canada in Canadian Aero Service Ltd. v. O�Malley.�

184 Clearly the Applicant was a substantial shareholder of PMA. He was also a director and Executive Chairman of PMA. He had
an interest in gaining an advantage to him, even though in the scheme of things the sum might be considerably small as the
cost of the management fees PMA incurred as payable to the Respondent was small. However, I accept the Respondent�s
submission that the Applicant had a positive duty to bring this matter to the attention of the Respondent�s Board and should
have done so when the issue arose in June 2000. Further it is my view that he had a positive duty to bring to the attention of the
Board that PMA was not in a position to pay the accounts at the material times. In Duke Group Ltd (in liq) v Pilmer (1999)
31 ACSR 213 the Full Court of the South Australian Supreme Court observed at [667]; 339 that �� it is clearly recognised,
that there will be cases which will require more than a disclosure of interest and abstention from voting. In those cases the
circumstances may necessitate the doing of something in performance of the positive duty to act in the best interests of the
company.

185 The Full Court then went on to observed that in Permanent Building Society (in liq) v Wheeler (1994) 11 WAR 187 Ipp J
expressed the view that the chief executive and managing director had a positive duty to take steps to discuss the conflict with
his fellow directors and it was not sufficient for him to bury his head in the sand whilst co-directors discussed the issue. The
Full Court of the Supreme Court also approved of the decision of the Western Australian Court of Criminal Appeal in
Fitzsimmons v. R (1997) 23 ACSR 335 where Owen J observed at 358�

�Each case will depend on its own facts. A director who is confronted with a possible conflict must assess his or her
position. The minimum requirement will be disclosure of the interest. This is simply part of, or an extension of, the
statutory obligation that a director who is in any way �interested� in a contract or proposed contract with the company
must declare the nature of the interest at a meeting of the directors: Code s.232(1) (now s.231 of the Corporations Law).
... What action, above and beyond mere disclosure, the director must take will vary from case to case depending on the
subject matter, the state of knowledge of the adverse information, the degree to which the director has been involved in
the transaction, whether the director has been promoting the cause, the gravity of the possible outcome, the exigencies and
commercial reality of the situation and so on. It may not be enough for the director simply to refrain from voting or even
to absent himself or herself from the meeting during discussion of the impugned business. The circumstances may require
the director to take some positive action to identify clearly the perceived conflict and to suggest a course of action to limit
the possible damage.�

(g) Taping of Conversations
186 The Respondent contends in paragraphs 51 and 52 of the Notice of Answer that the taping of the conversation with Mr Hill and

the Board meeting was conduct that constituted a material breach of the Service Agreement, or alternatively was conduct likely
to destroy the trust and confidence between the Applicant and the Respondent. Having considered all of the evidence I am
satisfied that the Applicant�s conduct was such as to destroy the trust and confidence between the Applicant and the
Respondent. In relation to the telephone conversation with Mr Hill, I accept the Respondent�s submission that it is plain that
the Applicant initiated the conversation with Mr Hill and taped the conversation in an attempt to get something to assist him in
defending potential litigation in respect of the Westgold placement. I regard the taping of the Board members when the
Applicant left the meeting to also be a serious breach of trust and confidence. Plainly such conduct is destructive of the
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necessary trust and confidence an employer should be able to have in their chief executive officers. Public companies should
be able to rely upon their chief executive officers. Further, even though I have ruled that the taping of the first part of the Board
meeting was not unlawful under the Surveillance Devices Act, and admissible I do not accept such conduct is appropriate
conduct of a Chief Executive who is also the Chairman of a Board.

Respondent�s Duty to Warn and Procedural Fairness
187 As Mr Le Miere, on behalf of the Applicant points out, senior executives as well as other employees are entitled to warnings

and an opportunity to improve their performance (Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8). It is
contended in particular the issues in relation to the management fees to be paid by PMA should have been the subject of
warnings to the Applicant and he (the Applicant) should have been given an opportunity to rectify the position. However this
contention is misconceived. For the reasons set out above the Applicant had a positive duty to bring these matters to the
attention of the Respondent�s Board. The Board could hardly be said to have been required to give a warning to the Applicant
to improve or an opportunity to rectify conduct when they had no knowledge of the Applicant�s breach of his duty towards the
Respondent.

188 It is also alleged that in June 2000 Mr Hill and Mr McLernon decided to restrict the role of the Applicant and they did not warn
him and give him an opportunity to improve his performance. However, for the reasons set out above I do not accept that he
was not informed that his role was restricted. Further I am not satisfied that a warning would have made any difference
because at all material times throughout his evidence the Applicant contended that he acted perfectly properly.

189 It is contended on behalf of the Applicant that he was given no notice or opportunity to respond to the J B Were allegations.
For the reasons set out above it is my view that the Respondent cannot rely upon this matter in making its decision to terminate
the Applicant�s employment. However in my view they were entitled to rely upon other matters. It is also contended that
Mr McLernon and Mr Hill in making allegations against the Applicant in relation to the Westgold placement and the other
Group 1 and Group 2 allegations were matters never put to the Applicant. I accept this submission made on behalf of the
Applicant. However despite the requirement to accord procedural fairness, not every denial of procedural fairness will entitle
an employee to a remedy. No injustice will result if after a review of all the circumstances of the termination it can be said that
the employee could be justifiably dismissed (Shire of Esperance v Mouritz (1990) 71 WAIG 891; Byrne v Australian Airlines
Ltd (1995) 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ, and at 466 per McHugh and Gummow JJ).

Condonation
190 It is submitted on behalf of the Applicant that in relation to the Group 1 and Group 2 allegations it is not open to the

Respondent to rely upon these allegations because the Respondent failed to act upon these matters for sometime and continued
to regard the employment still being on foot. It is contended that it is far too late to rely upon them as the basis for regarding
the contract as at an end. The relevant principle in respect to condonation was stated by Blackburn J in Phillips v Foxall (1872)
7 LRQB 666 at 680�

�Now the law gives the master the right to terminate the employment of a servant on his discovering that the servant is
guilty of fraud. He is not bound to dismiss him and if he elects after knowledge of the fraud to continue him in his service
he cannot at any subsequent time dismiss him on account of that which he has waived or condoned.�

191 In McCasker v Darling Downs Co-operative Bacon Association Ltd (1998) 25 IR 107 Ryan J at 114 after setting out the
passage referred to above by Blackburn J then went on to say the effect of the principle of condonation is that where an
employer continues an employee in his employment after the act of disobedience he is unable to subsequently dismiss him
solely on the ground of this act of disobedience. However he then observed�

�It remained however as something which together with other subsequent matters might constitute a good ground for
summary dismissal. I adopt with respect the remarks of Sheppard J in John Lysaght (Australia) Ltd v Federated Iron
Workers� Association; Re York (1972) AILR 517 where he said�

�It is not doubt possible for the company to waive particular acts of misconduct that would otherwise have justified
dismissal without notice. These particular acts could not subsequently be used for this purpose once the decision
was made not to rely on them. The act of misconduct however does not then disappear and become irrelevant when
further misconduct occurs. It remains and makes up the continuing history and record of a man�s service. That
record may always be referred to for the purpose for which the company now points to it and the presence of
incidents such as I have described will always be a relevant factor to be weighed in the balance by an employer
when he comes to consider whether or not a further breach or other act of misconduct should not bring about a
dismissal.�

192 I accept in relation to the Westgold investment in PMA that on 27 June 2000 Mr McLernon advised the Applicant that
Westgold�s rights were reserved in relation to the placement and there was no reference to the rights of the Respondent being
reserved. Accordingly I am of the view that the doctrine of condonation does apply to all of the Group 1 and Group
2 allegations. However that does not mean that is the end of the matter. A submission was made that the Commission cannot
take into account earlier condoned misconduct when further misconduct or other conduct in breach of a contract of
employment occurs, unless the conduct is the same. That submission is in my view not correct. Sheppard J in John Lysaght
(Australia) Ltd (op cit) observed an employee�s past history is a relevant factor to be weighed in the balance by an employer
when he comes to consider whether or not a further breach or another act of misconduct should bring about a dismissal. It is
apparent from his reasoning that the principle is not confined to the same conduct. In any event it is my view that the
Applicant�s conduct in relation to the Westgold placement which includes Group 1 conduct and the Group 2 conduct found to
be proven is conduct which is relevant to the integrity of the Applicant. Accordingly it is my view that the conduct relied upon
in terminating the Applicant, in particular the conduct relevant to the management fees payable by PMA is conduct of a similar
nature so as to enable the Respondent to consider those Group 1 and Group 2 allegations when making a decision to terminate
the Applicant�s employment.

Conclusion � Summary Dismissal was Justified
193 It is my view the Respondent has satisfied its onus that it was justified in making the decision to terminate the Applicant�s

employment. It is apparent when the reasons why the Applicant was engaged (as executive chairman and a managing director
of the Respondent and the Saracen Group of Companies), are examined the employment relationship could not continue
beyond 13 December 2000. The Applicant was principally engaged by the Respondent because of the perception by the
Respondent�s directors and by Mr Hill, that the Applicant�s efforts in the development of the Windimurra project were
meritorious (transcript Blakiston 1502 and Hill 1634). The fact that the Applicant not only consistently tried to obscure the true
financial position of PMA, not only before he was engaged but during the entire currency of his employment with the
Respondent, goes to the heart of the Applicant�s integrity to act as a chief executive officer of a group such as the Saracen
Group of Companies. These matters in my view were material and it is apparent from the Applicant�s evidence he has a poor
comprehension of fiduciary duties and what is required of a chief executive officer and a director when a conflict of interest
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arises. Clearly by the beginning of December 2000 the Applicant had shown himself to the Respondent not to be a person of
integrity as he had at all material times put the interests of PMA before the interests of the Saracen Group of Companies. As
Mr Blakiston said when one loses faith and trust in one�s chief executive officer in circumstances such as this case an employer
has no choice but to do something about that and terminate. In my view the failure of the Applicant to bring to the attention of
the Board the invoice arrangements in respect of PMA and the failure to bring to the Board�s attention that PMA had not paid
its accounts was, in itself, the last �straw� which justified the Applicant�s termination. The question then becomes whether the
Respondent should have dismissed the Applicant by giving him notice or whether the Respondent was entitled to summarily
dismiss the Applicant. It is apparent that had the management fee issue been the only event that occurred during the currency
of the Applicant�s employment such conduct would not have justified termination, but in the circumstances when the entire
history of the Applicant�s conduct in relation to PMA was put to the other directors of the Respondent by Mr McLernon it was
apparent that the Board had a complete loss of confidence in the Applicant�s ability to perform in the manner required of him
pursuant to his service agreement.

194 The Respondent contends that the conduct of the Applicant was such that the Respondent was entitled to summarily dismiss
the Applicant for misconduct. The onus of proof rests upon the Respondent to establish that it had the right to terminate the
Applicant�s employment without proper notice (see Blyth Chemicals Limited v Bushnell (1933) 49 CLR 66 at 83). There is no
rule of law that defines the degree of misconduct which would justify dismissal without notice. In Clouston & Co Ltd v Corry
(1906) AC 122, the Privy Council at 129 stated�

�� the sufficiency of the justification depended upon the extent of misconduct. There is no fixed rule of law defining the
degree of misconduct which will justify dismissal. Of course there may be misconduct in a servant which will not justify the
determination of the contract of service by one of the parties to it against the will of the other. On the other hand,
misconduct inconsistent with the fulfilment of the express or implied conditions of service will justify dismissal.�

195 In relation to dismissal for breaches of fiduciary duty, Kirby J in Concut Pty Ltd v Worrell [2000] HCA 64; (2000) 75 ALJR
312 at [51]; 321-322, observed�

�3. The ordinary relationship of employer and employee at common law is one importing implied duties of loyalty,
honesty, confidentiality and mutual trust. At common law:

�[c]onduct which in respect of important matters is incompatible with the fulfilment of an employee�s duty,
or involves an opposition, or conflict between his interest and his duty to his employer, or impedes the
faithful performance of his obligations, or is destructive of the necessary confidence between employer and
employee, is a ground of dismissal. ... [T]he conduct of the employee must itself involve the
incompatibility, conflict, or impediment, or be destructive of confidence. An actual repugnance between his
acts and his relationship must be found. It is not enough that ground for uneasiness as to its future conduct
arises.

�
4. It is, however, only in exceptional circumstances that an ordinary employer is entitled at common law to dismiss an

employee summarily. Whatever the position may be in relation to isolated acts of negligence, incompetence or
unsuitability, it cannot be disputed (statute or express contractual provision aside) that acts of dishonesty or similar
conduct destructive of the mutual trust between the employer and employee, once discovered, ordinarily fall within
the class of conduct which, without more, authorises summary dismissal. Exceptions to this general position may
exist for trivial breaches of the express or implied terms of the contract of employment. Other exceptions may arise
where the breaches are ancient in time and where they may have been waived in the past, although known to the
employer. judged irrelevant to the (sic) Some breaches may be (sic) duties of the particular employee and an
ongoing relationship with the employer. But these exceptional cases apart, the establishment of important, relevant
instances of misconduct, such as dishonesty on the part of an employee like Mr Wells, will normally afford legal
justification for summary dismissal. Such a case will be classified as amounting to a relevant repudiation or
renunciation by the employee of the employment contract, thus warranting summary dismissal.�

196 I accept the Respondent�s contention that the Respondent was entitled to summarily dismiss the Applicant. It is my view that
the management fees issues when considered without any other conduct would not have justified summary dismissal.
However, the Respondent was entitled to take into account the history of the Applicant�s employment, in particular the history
of the waived misconduct, in making the decision to dismiss based on the fresh misconduct (the PMA management fee issues).
When the PMA management fee issues are considered together with the Applicant�s history of putting the interests of PMA
before the interests of the Saracen Group of Companies, together with the after acquired knowledge that the Applicant taped
the conversation with Mr Hill and the Board meeting, it is my view that summary dismissal was justified.

197 Accordingly, I will make an order dismissing the Applicant�s claim.
Summons to Produce Documents from PMA and Application by the Respondent to Delay Delivery of Judgment
198 On 20 August 2001 the Respondent served a summons to witness on PMA to produce the following�

�And you are also required to have and produce at the same time and place all books, papers, or other documents in your
possession or under your control in any way relating to the proceedings in the said matter and in particular (but not
exclusively) the following classes of documents�

1. The board papers of Precious Metals Australia Ltd for the period 1 January 2000 to 30 November 2000;
2. Management accounts for the period 1 January 2000 to 30 November 2000 and in so far as the same are not

included in the management accounts cash flow forecasts, balance sheets, monthly accounts, profit and loss
statements and bank statements for the period 1 January 2000 to 30 November 2000;

3. Windimurra management reports from January 2000 to August 2000 and in so far as the same are not included
in the management reports�
3.1 documents summarising weekly and monthly production at the Windimurra Vanadium Plant;
3.2 cash flow of the Windimurra Vanadium Plant;
3.3 weekly and monthly production costs at the Windimurra Plant.�

199 PMA instructed solicitors and counsel to appear on its behalf and object to the production of the documents on grounds that�
(a) the summons was oppressive in that the opening words of the summons failed to specify with particularity what

documents were sought;
(b) most of the documents sought to be produced in classes 1, 2 and 3 contained information relating to trade secretes,

profits or financial information of PMA and PMA did not consent to disclosure of that information to the
Respondent.
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200 As to the first objection, Mr Bennett informed the Commission that the Respondent only sought production of the documents
in Classes 1, 2 and 3. In relation to the second objection, s.33(3), (4) and (5) of the Act provides�

�(3) Evidence relating to any trade secret, or to the profits or financial position of any witness or party, shall not be
disclosed except to the Commission, or published without the consent of the person entitled to the trade secret
or non-disclosure.

(4) The evidence referred to in subsection (3) shall, if the witness or party so requests, be taken in private.
(5) All books, papers, and other documents produced in evidence before the Commission may be inspected by the

Commission and also by such of the parties as the Commission allows, but the information obtained therefrom
shall not be made public without the permission of the Commission, and such parts of the documents as in the
opinion of the Commission do not relate to the matter at issue may be sealed up, but such books, papers, and
documents relating to any trade secret or to the profits or financial position of any witness or party shall not,
without the consent of that witness or party, be inspected by any party.�

201 After hearing submissions in camera from PMA�s counsel and from counsel instructed by Vanadium Australia Pty Ltd (in the
absence of the parties), the Commission inspected the documents and ruled that the documents produced by PMA in answer to
the summons be edited to delete information relating to trade secrets, profits or financial information. A copy of the edited
documents was then made available for inspection by the parties.

202 During the course of the proceedings only two documents produced by PMA was tendered into evidence (Exhibits 32 and 34).
Mr Bennett on behalf of the Respondent invited the Commission to read and consider the unedited copy of Exhibit
34 produced by PMA.

203 In Springdale Comfort Pty Ltd trading as Dalfield Homes v Building Trades Association of Unions of Western Australia
(Association of Workers) (1986) 67 WAIG 325 Brinsden J observed at 327�

�There is therefore considerable force in the argument that the words �produced in evidence before the Commission� in
subsection (5) refer to evidence on oath or affirmation taken in proceedings before the Commission. The documents to be
produced for inspection to the respondent pursuant to the order would not therefore fall within that category. The only
weakness that I can see in that argument lies in the provisions of section 26(1)(b) which provides that in the exercise of its
jurisdiction under the Act the Commission shall not be bound by any rules of evidence, but may inform itself on any
matters in such a way as it thinks just but of course in so informing itself if it intends to rely on deciding any matter upon
the information so obtained it must notify the parties concerned and afford them the opportunity of being heard in relation
to that information: section 26(3). It would be an extraordinary thing if the Commission, having utilised powers given to
it under section 26(1)(b), and having obtained documents as a result which relate to a trade secret or to the profits or
financial position of a party, is able to allow another party to inspect such documents notwithstanding the absence of
consent of the first-mentioned party. I am inclined to think that such documents obtained in such a way would fall within
the description �produced in evidence before the Commission� if they were documents upon which the Commission
proposed to rely. The matter is probably academic because it is very difficult to foresee how the Commission could rely
on such documents as it would be difficult for it to comply with the provisions of section 26(3) at least to the extent of
allowing the other party to be informed of the matters contained in the documents on which it proposed to rely.�

In light of the reservation expressed by Brindsen J the Commission declined to read or consider any of the documents produced
by PMA except the edited copies of Exhibits 32 and 34.

204 On 13 February 2002 the Respondent�s Solicitors, Bennett & Co, wrote to the Commission and advised that it intended to
make an application to the Supreme Court to release Westgold from its implied undertaking of confidentiality relating to
documents discovered by PMA and Mr Smith. Further the Commission was informed that if the application to the Supreme
Court was successful, the Respondent intended to formally apply for leave to re-open its case on the basis that documents were
not previously available to it and are directly relevant to the matters in issue.

205 On 17 May 2002 the parties were advised that the decision of the Commission would be handed down on 24 May 2002. On
20 May 2002 the Respondent�s Solicitors advised the Commission that the Respondent wished to apply to the Commission to
delay delivery of judgment and reasons for decision. In support of its application the Respondent filed an affidavit made by
Jennifer Mary Hill on 21 May 2002. After hearing the parties on 22 May 2002 the Commission held that further proceedings
were not desirable in the public interest and dismissed the application to delay delivery of reasons for decision.

206 The material circumstances relating to the Respondent�s application are as follows�
(a) The grounds on which the Application is made set out in Ms Hill�s affidavit are that on 13 February 2002, Ms Hill

inspected documents discovered by PMA. In paragraph 11 of her affidavit Ms Hill states�
�From my inspection of the documents, I formed the view that�
11.1 some of the documents discovered by PMA had not been discovered by the Applicant in the Industrial Relations

Proceedings or produced by PMA in those proceedings;
11.2 included in these documents were emails sent to the Applicant, which appeared to me to be documents which were

or should have been in the possession of the Applicant, and accordingly should have been discovered by him;
11.3 a number of documents disclosed information contrary to the evidence given by the Applicant in the Industrial

Relations Proceedings.�
(b) At the hearing Mr Bennett advised the Commission that none of the documents referred to in paragraph 11 of Ms Hill�s

affidavit are documents of the classes set out in paragraphs 1 to 3 of the summons served on PMA in these proceedings.
(c) Ms Hill in her affidavit set out a history of endeavours by the Respondent�s Solicitors to genuinely confer with PMA�s

Solicitors prior to making an application to the Supreme Court. Rule Order 59, Rule 9 of the Rules of the Supreme Court
1971 provides�
�(1) No order shall be made on an application in chambers unless the application was filed with a memorandum stating�

(a) that the parties have conferred to try to resolve the matters giving rise to the application; and
(b) the matters that remain in issue between the parties.

(2) The Court may waive the operation of paragraph (1) in a case of urgency or for other good reason.�
(d) On 16 April 2002 Westgold�s Solicitors wrote to PMA�s Solicitors advising that�

�We write to you by way of conferral pursuant to the requirements of Order 59 rule 9 of the Rules of the Supreme
Court.
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In our view, our letter dated 19 February 2002 accurately records the evidence given by Mr Smith in the Industrial
Relations Commission proceedings.
Please let us know whether your clients will consent to the release of the documents or whether it intends to oppose
our proposed application.
Please let us have your response as soon as possible. If we do not hear from you by 12 midday on 19 April 2002, we
are instructed to file an application at the Supreme Court seeking release from the implied duty of confidentiality.�

(e) In paragraph 20 of Ms Hill�s affidavit she deposes that PMA�s Solicitors provided copies of volumes 7 to 15 of PMA�s
discovered documents on 15 May 2002 and that not all copies of discovered documents requested had been provided.
Further in paragraph 21 of Ms Hill�s affidavit she deposes that until she received copies of PMA�s discovered documents
she did not believe she could complete the application to the Supreme Court for release from the implied undertaking as to
confidentiality and use of discovered documents.

207 The Respondent contended that the discovery by PMA in the Supreme Court proceedings shows that the discovery of the
Applicant in these proceedings is grossly inadequate if not deliberately inadequate. It was submitted that if the Commission
refuses this application the Respondent would be denied the opportunity to argue that the Respondent be given an opportunity
to re-open and the application to the Supreme Court will be rendered nugatory. The Commission was advised that no hearing
date for the Supreme Court application had been allocated. It was conceded on behalf of the Respondent that the hearing and
determination of that application could take weeks. Mr Le Miere however says it could take months.

208 After hearing the submissions on behalf of both parties, the Commission gave the following reasons for refusing the
Respondent�s application�

(a) The documents sought to be used in a foreshadowed application to re-open and perhaps further cross-examination of the
Applicant are documents discovered by PMA in the Supreme Court proceedings. None of these documents come within
the class of documents in the summons to PMA to produce documents in these proceedings;

(b) The Commission did not accept the Respondent�s contention that they have at all times acted expeditiously in making an
application to the Supreme Court. The letter to PMA�s Solicitors from Westgold�s Solicitors indicates that an application
to the Supreme Court could have been made by 19 April 2002 yet no application was filed until 21 May 2002.

(c) As Mr Le Miere on behalf of the Applicant pointed out one of the principal objects of the Act is that industrial disputes
are to be settled with the maximum of expedition (s.6(c)). The Commission is of the view the public interest demands the
Commission act expeditiously in s.29 applications. The hearing of this matter has already been lengthy. Evidence
commenced on 21 August 2001 and submissions were completed on 22 January 2002.

(d) It is a well established principle that in all courts and tribunals there should be finality in litigation. There is no guarantee
that Westgold�s application in the Supreme Court will succeed. To succeed in its application to the Supreme Court,
Westgold must show �special circumstances� (see Esso Australia Resources Ltd v Plowman (1995) 183 CLR 10 per
Brennan J at 37). Further it may be weeks or months before the application is determined.

209 I will make an Order that the Respondent�s application to delay the delivery of reasons for decision and judgment be
dismissed.

_________

2002 WAIRC 05621
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RODERICK JAMES HOLLAS SMITH, APPLICANT
v.
SARACEN MANAGEMENT PTY LIMITED ACN 079 747 452, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 24 MAY 2002
FILE NO. APPLICATION 138 OF 2001
CITATION NO. 2002 WAIRC 05621
_________________________________________________________________________________________________________

Result Applicant�s application dismissed. Respondent�s application to delay delivery of reasons for decision
dismissed.

Representation
Applicant Mr R Le Miere QC, Mr A Drake-Brockman and Mr B Jackson (of Counsel)
Respondent Mr M Bennett and Ms J Hill of (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Le Miere, Mr A Drake-Brockman and Mr B Jackson on behalf of the Applicant and Mr M Bennett and Ms J
Hill on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979,
(�the Act�) hereby orders�

(1) THAT the Applicant�s application made under s.29(1)(b)(i) and (ii) of the Act be and is hereby dismissed;
(2) THAT the Respondent�s application to delay delivery of reasons for decision be and is hereby dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05494
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEANNE LESLEY WHERRY, APPLICANT
v.
K HU PTY LTD T/A MANNING FRESH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 6 MAY 2002
FILE NO. APPLICATION 2243 OF 2001
CITATION NO. 2002 WAIRC 05494
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Ms L. Wherry
Respondent Mr K. Hu
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Wherry was employed by the respondent as a part-time cashier from 1 July 2000 until the last day of her employment on

29 November 2001. She claims that she was given notice of dismissal on the previous Friday, 23 November 2001. The
respondent states that on 23 November 2001 it merely reduced Ms Wherry�s hours and did not give her notice of dismissal.
The respondent admits that it dismissed Ms Wherry part way through her shift on 29 November 2001. The reason why it
dismissed Ms Wherry when it did is because it believed Ms Wherry was tarnishing Mr Hu�s reputation.

2 Both Ms Wherry and Mr Hu, who is the principal of the respondent, represented themselves in the hearing and gave evidence.
Mr Hu�s evidence was occasionally given through an interpreter. Neither Ms Wherry nor Mr Hu were at all familiar with the
manner in which they would need to present their evidence. Both Ms Wherry and Mr Hu gave evidence under oath in each
case by answering questions put to them by myself based upon their respective Notice of Application and Notice of Answer. In
each case, Mr Hu and Ms Wherry declined to directly cross-examine the other and therefore such cross-examination as did
occur was by the Commission treating statements made by each of them to the Commission as questions for the other to
answer. I am quite satisfied from this procedure that not only have Ms Wherry and Mr Hu been given every fair opportunity to
place before me all of the facts and the reasons for their positions that they wished to but also that each of them has had a full
and fair opportunity to comment upon the evidence and submissions of the other.

3 The background facts regarding Ms Wherry�s employment are agreed. She first commenced her employment on 13 February
2000. She was paid as a casual for five months although she regularly worked five or six days of the week and worked hours
ranging from 24 to 45 hours. Her duties were as a cashier and also restocking shelves and packing away in the evenings.

4 From 1 July 2000 Ms Wherry became part-time. She was paid at a slightly lesser rate and her hours became more set. She still
worked on the five days of the week. For the last six months of her employment she regularly worked 20 hours per week over
those five days. She also worked eight of the Saturdays in that last six months employment. Her wage rate at the time of her
dismissal was $12.45 per hour.

5 There is no suggestion from Mr Hu that prior to 29 November 2001, Ms Wherry was anything but a satisfactory employee. It is
open to me to find therefore, and I do find, that Ms Wherry was a good and satisfactory employee. Indeed, I accept Ms
Wherry�s evidence that she believed she had a very good relationship with Mr Hu and his wife. In her Notice of Application
she states that in the past she had even been invited to their home, although she had not attended, and she presumed that they
had a friendship not just a working relationship. She states that on a previous occasion when Mr Hu had returned to Taiwan she
gave him a copy of her birth certificate and her driver�s license for some purpose for his business in Taiwan.
Ms Wherry�s evidence

6 Ms Wherry�s evidence is that on Friday, 23 November 2001 at approximately 6:00pm, Mr Hu stated to her that he wanted her
to work just the Thursday and Friday of next week and that he thought she should get another job. Ms Wherry�s evidence is
that she was staggered and said �Are you firing me? What have I done?�. Her evidence is that Mr Hu stated that he did not
wish to say and that was the end of the conversation. Ms Wherry left work shortly afterwards and was �shaky�. Her evidence is
that she hated the thought of returning to work for the last two days, the Thursday and the Friday.

7 On the following Thursday, 29 November 2001, she was due to work for four hours from 2:00pm until 6:00pm. She states that
she did not feel well when she attended work. She worked for approximately two hours during which a regular customer asked
her how she was and she replied words to the effect that she was �as well as she could be given that she had been fired�.

8 Shortly after that conversation, Mr Hu came up to her and told to leave there and then and she did so.
9 Ms Wherry was paid two weeks� pay in lieu of notice and all of her holiday pay entitlements.
10 She states that she lives over the road from the shops and has found it very hard walking past the shop since that time.

Mr Hu�s Evidence
11 Mr Hu�s evidence is that when he spoke to Ms Wherry on 23 November 2001 he said that from the next week he wanted her to

work only Thursday and Friday. She seemed surprised. After a while, Ms Wherry asked him why and he stated that he was
sorry but he had enough employees. He did not say that he was dismissing her. He said that she was part-time and he only
wanted her Thursdays and Fridays. He says that Ms Wherry became very, very angry and when she left she slammed the door
and was most impolite in her behaviour.

12 Mr Hu�s evidence is that as he and his wife live in Joondalup but are required to commence working at their shop at 6:00am
they had decided to employ someone who could be at the shop at 6:00am and who would be able to handle the heavy cases of
vegetables and fruit. They employed Paul to do that job and he commenced employment on 12 November 2001. He works
15 to 20 hours in the week in the mornings but also in the afternoons and sometimes on Saturdays. He therefore wanted to cut
Ms Wherry�s hours but not to dismiss her.

13 On Thursday, 29 November 2001 when Ms Wherry came in they greeted each other and work continued as usual. However,
when Mr Hu was out the back with his wife he overheard Ms Wherry telling customers, more than one, that she had been
dismissed without reason and without notice. Although he could not properly hear the customers� replies, he could hear
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Ms Wherry. Mr Hu believed that Ms Wherry�s actions were destroying his reputation. Therefore, after approximately two
hours he politely told her that enough was enough and she was to leave. He gave her that week�s pay and had said something
along the lines of �you want me to sack you then I sack you�.

14 In Mr Hu�s evidence he did not dismiss Ms Wherry on the 23 November 2001. If Ms Wherry was unhappy she could have
negotiated with him for more hours but he believed she just did not want to work for only eight hours. In the end, Mr Hu�s
belief is that Ms Wherry made him dismiss her. He believes he has been more than fair and has already paid her more than she
deserves.
Conclusion

15 It is quite clear from the evidence of both Mr Hu and Ms Wherry that he dismissed her on Thursday, 29 November 2001. He
did so part way through her shift and because he believed she was destroying or tarnishing his reputation with his customers.
However, Ms Wherry�s claim is that she was dismissed by Mr Hu on 23 November 2001 and it is to that claim I now turn.

16 It is clear that on 23 November 2001 Mr Hu did not use words such as �dismiss� or �sack�. However, it is not necessary for
those words to be used in order to dismiss an employee. The words used have to be looked at in context and the context is this.
Ms Wherry was a part-time not a casual employee. Her employment could not be altered as though she was a casual employee.
Mr Hu agrees that to reduce Ms Wherry�s hours from 20 hours over five days per week to 8 hours over only two days of the
week was a significant change to Ms Wherry�s employment. On the evidence, even previously when Ms Wherry�s hours were
varied due to seasonal conditions, her hours had never been as low as eight and she had always been employed over the five
days of the week.

17 Further, Mr Hu stated either that she �should find another job� or �he would have no objection if she found another job�. The
use of those words is quite consistent with Mr Hu wishing the employment relationship to come to an end. I can readily
understand that in the context of Ms Wherry having been employed for the past 21 months five days per week, who was
otherwise a good and satisfactory employee and possibly even a friend, I accept Ms Wherry�s evidence that she took Mr Hu�s
words, and was entitled to take those words, as showing he no longer intended to employ her in the position that she had held:
a five day per week part-time employee with at least an average of 20 hours per week.

18 Indeed, Mr Hu concedes, as I understand his evidence, that he no longer wished to continue employing Ms Wherry in the same
way that he had done before. Because of the employment of Paul at least, he needed to change, perhaps restructure, his staff
employment.

19 In law, action taken by an employer which shows he no longer intends to be bound by the existing contract of employment is a
repudiation of that contract which the employee is entitled to accept and in doing so it constitutes a dismissal. That is what
occurred here.

20 Mr Hu states that Ms Wherry cannot have been dismissed because she still remained an employee. If Mr Hu�s argument is
correct it would mean that a person who had been employed full-time on 40 hours a week could have his or her hours reduced
to only one hour per week at the initiative of the employer and because the employer still employed the employee for one hour
per week the employee could not be said to be dismissed from employment. That cannot be the case. There are two sides to a
contract of employment and the reduction in the employment conditions of the employee will, if the reduction is significant,
have the same effect upon an employee as if he or she had been dismissed.

21 I recognise that Mr Hu had the legal right to vary Ms Wherry�s part-time hours. He had that right because the history of Ms
Wherry�s employment as a part-time employee showed, on her own evidence, that her hours would vary for seasonal reasons
from as low as 16 or 18 hours to a maximum of 45 hours on at least one occasion, per week. Had Mr Hu proposed that
Ms Wherry reduce her hours to the kind of hours that she usually worked when business was slow, those hours would be
within the terms of her part-time contract and she could not argue that she had been dismissed. However, the change made by
Mr Hu on this occasion, together with the statement that Ms Wherry should find other employment, was outside the terms of
her existing part-time contract. For those reasons it is quite understandable that Ms Wherry believed she had been dismissed.

22 I accept that Ms Wherry was shocked by what Mr Hu had said and it is quite likely that she asked him whether she was being
dismissed and why. I am also satisfied that at no stage did Mr Hu deny that he was dismissing her or reassure her that her
impression was mistaken. Rather, without any notice to her (this was said to her at 6:00pm on a Friday when she was due to
start work the following Monday) he told her she would no longer be required the following Monday, Tuesday and Wednesday
and she was only to work the Thursday and Friday. Even if Mr Hu intended her to work Thursdays and Fridays from that week
forward, he did not communicate that to her in a way that she could understand.

23 I also accept Ms Wherry�s evidence that when, after she had been dismissed the following Thursday, she went back to the shop
to collect her pay, Mr Hu wanted her to sign a letter to say that she had been put off �due to financial difficulties� which she
refused to do.

24 For all of those reasons I find that Mr Hu in fact, did give Ms Wherry notice of dismissal from her employment as a five day
per week part-time employee on 23 November 2001.
Was that dismissal unfair?

25 Ms Wherry�s claim is that her dismissal on 23 November 2001 is unfair because Paul had just been employed, (in her view
full-time) and Mr Hu had �already re-arranged at the shop�, she did not know why she had been dismissed and she could not
believe what had happened. She had received no warning and it was especially hard at that time of the year.

26 Mr Hu�s evidence is that he needed to reduce Ms Wherry�s hours because Paul had been employed. He states that if Ms
Wherry had wanted to negotiate some higher hours with him she should have said so.

27 I have reached the conclusion that Ms Wherry�s dismissal was unfair. She had been a satisfactory and loyal, employee for
21 months. She apparently loved her worked and related well to both Mr Hu and his wife, and to the customers. Even if I
accept that Mr Hu had decided he needed to employ someone who could be at the shop at 6:00am and move the heavy boxes
of fruit and vegetables, he did not at any stage discuss his intention with Ms Wherry or even give her any consideration
regarding the effect upon her employment when he decided to employ Paul. Had Ms Wherry been a casual, particularly with a
shorter employment history, this may not have been an issue. But it is an issue for a person who has been a satisfactory and
loyal employee on a part-time contract for 21 months. At the very least, Ms Wherry deserved to be told what Mr Hu planned to
do because it was likely to have a significant effect upon her. What occurred in fact happened to her suddenly and without
explanation. That I find was unfair.

28 I add that although Mr Hu has said that he believed Ms Wherry did not wish to work eight hours per week, Ms Wherry, after
she had given evidence, indicated that even that might have been acceptable to her if she had understood the situation.
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The events of 29 November 2001 
29 On 29 November 2001, and for that matter, 30 November 2001, Ms Wherry would have worked four hours on each of those

days. Mr Hu states that he dismissed Ms Wherry on 29 November 2001 because she was tarnishing his representation. Ms
Wherry states that she merely stated to one customer that she had been dismissed without notice and without reason. However,
even if Mr Hu�s evidence is correct, and Ms Wherry stated this to more than one customer, on the facts as I have found them,
Ms Wherry was stating no more than the fact as she had understood it to be.

30 Prior to 23 November 2001 Ms Wherry had not shown any disloyalty to Mr Hu or his business. She had not done anything
which could impact upon Mr Hu�s reputation. The events about which Mr Hu complains, including Ms Wherry being impolite
by slamming a door and of stating to customers what she understood had occurred, did not in my view warrant her being
dismissed. Rather, for Mr Hu to have overheard Ms Wherry saying something that was so uncharacteristic, should, in the
context of her 21 months� employment and her relationship with Mr Hu have warranted a discussion between them to have
removed any misunderstanding if, as Mr Hu now says, there was a misunderstanding.
Conclusion

31 For all of the above reasons I find that on 23 November 2001 Mr Hu gave notice to Ms Wherry that her employment would
end the following Friday. Prior to that event occurring, on 29 November 2001, he dismissed her with immediate effect.

32 Further, for all of the above reasons I consider that Ms Wherry�s dismissal was unfair.
Remedy

33 Both Ms Wherry and Mr Hu have made it plain that they do not consider it possible to re-establish a working relationship. I
find that reinstatement is impracticable.
Compensation

34 I consider that the Commission should order the respondent to pay Ms Wherry compensation for the loss or injury arising from
her dismissal. Ms Wherry claims that her loss is no more than the wages she would have earned in approximately two months
of employment. I therefore approach the issue of compensation as follows. Using Ms Wherry�s claim of two months� wages, I
calculate the wages she would have earned as being a further eight weeks� employment at 20 hours per week.

35 I accept that Mr Hu would have reduced Ms Wherry�s hours because of the employment of Paul, and done so fairly, at
sometime in the future even if he had not done so on 23 November 2001 and for that reason I consider eight weeks as
representing the maximum loss arising from Ms Wherry�s dismissal.

36 Further, I acknowledge that Mr Hu paid Ms Wherry two weeks� pay in lieu of notice and I therefore reduce the compensation
which would otherwise be payable by that amount of notice, it representing wages that she would have earned over two weeks
of employment.

37 Accordingly, the Commission orders the respondent to forthwith pay to Ms Wherry a sum of money representing the wages
earned over a further six weeks� employment at 20 hours per week as compensation for the loss or injury caused by her
dismissal and the matter is decided accordingly. Ms Wherry�s salary was $12.45 per hour. Six weeks at 20 hours per week is
120 hours. One hundred and twenty hours time $12.45 per hour gives a total of $1494.00. A Minute of the Order to issue is
attached ordering the respondent to pay that sum to Ms Wherry.

_________

2002 WAIRC 05584
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEANNE LESLEY WHERRY, APPLICANT
v.
K HU PTY LTD T/A MANNING FRESH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 16 MAY 2002
FILE NO. APPLICATION 2243 OF 2001
CITATION NO. 2002 WAIRC 05584
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal granted.
Representation
Applicant Ms L. Wherry
Respondent Mr K. Hu
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L. Wherry on her own behalf as the applicant and Mr K. Hu on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby�

(1) DECLARES that Leanne Lesley Wherry was unfairly dismissed by K Hu Pty Ltd t/a Manning Fresh;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that K Hu Pty Ltd t/a Manning Fresh forthwith pay Leanne Lesley Wherry the sum of $1,494.00 as

compensation for the loss or injury arising from the dismissal which occurred.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05600
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY WILSON, APPLICANT
v.
TIMBERLOOK BLINDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 8 MAY 2002
FILE NO/S. APPLICATION 1935 OF 2001
CITATION NO. 2002 WAIRC 05600
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr P. Mullally (as agent)
Respondent Mr B. Moss and Mr G. Buckley
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 In summary Mr Wilson lodged this application claiming unfair dismissal on 31 October 2001. He did not serve it for some
5 weeks. There has been no Declaration of Service, but on 10 December 2001 Mr Moss wrote to the Commission indicating
knowledge of the claim and the Commission assumed that the application was served on or about that time. The Commission
then wrote acknowledging Mr Moss� letter, and indicating that we would set the matter down for a conference.

2 I do not think there has ever been a request from Mr Wilson for the Commission to list the application for conference. There
was thus a period of some 10 weeks from the filing of the application to the holding of the conference. The conference was
held on 16 January 2002. There was no agreement, and Mr Wilson was given until 23 January 2002, a further 7 days, to decide
whether he wished to go on, and if he wished to go on, to provide submissions. Nothing was heard from Mr Wilson until
12 April 2002, notwithstanding that on 8 February 2002 we wrote giving him a further 7 days.

3 That, of itself, was a delay of some 10 weeks, which means that, effectively, if I was to respond favourably to Mr Wilson�s
request that his application now be listed for hearing, some 8 months would have passed between the date of the alleged
dismissal and a period from now until we list the matter for hearing, which is a period of some 6 to 8 weeks. So, that would be
a period of some 8 months before this matter came to a hearing, of which Mr Wilson is substantially at fault for the delay.

4 I think it is generally known that claims for unfair dismissal need to be dealt with speedily, and not only have there been
decisions of this Commission in the past to that effect, but it stems from the requirement for claims of unfair dismissal to be
lodged within 28 days and served forthwith.

5 I also take into account that, from the respondent�s point of view, after it made whatever alternative arrangements it made after
Mr Wilson handed in his keys that Friday, there was a period of some 6 weeks before it was even aware that there was a
challenge to the position. Certainly, from the date of the conference of 16 January 2002, it had heard nothing; in fact, I am not
even sure that it received a copy of the particulars that were eventually filed on 12 April 2002. As the respondent said in its
letter to the Commission of 23 April 2002, �Mr Wilson�s time has lapsed, and his application should now be closed�, and that
really is then what has led to this application being listed for mention only.

6 My decision in this matter it that, firstly, the delay has been inordinate, in the sense that if this matter is now to be allowed to
proceed, it would be at least 8 months from the incidents to which that hearing would relate. Whilst I accept that Mr Wilson
was not on Mr Mullally�s statements, responsible for the initial delay in serving the claim, it nevertheless is the case that the
respondent was unaware of the lodging of the claim, by virtue of the late service, for some 5 weeks.

7 The explanation for the delay overall however is, in my view, on balance inadequate. If Mr Wilson has been ill in a manner
that could be certified by a medical practitioner, and which could explain his failure to keep appointments with his own
advocate, and also for not following up a claim in which, by definition, he must have an active interest, there is no evidence of
that illness. I cannot give great weight to the submissions, both from Mr Mullally, and, to that extent, from Mr Buckley
courtesy of his next door neighbour, as to whether or not Mr Wilson can be justifiably excused from the delay that has
occurred.

8 I am aware that a claim of unfair dismissal is a serious claim. For Mr Wilson, he will suffer some hardship, in the sense that, if
his application is now dismissed due to the delay, then he is not able to lodge a fresh application and he has lost his chance, as
he sees it, to pursue a claim of unfair dismissal. I note from the submissions of Mr Buckley that there is even an issue about
whether or not he was dismissed, and it is certainly not apparent that Mr Wilson has a good prospect of success, given also that
his claim is for reinstatement, and that is a claim that is of itself resisted by the respondent.

9 As for the prejudice to the respondent, I do place weight on the fact that both Mr Buckley and Mr Moss have come here this
afternoon, that they see the matter as being serious. Mr Wilson has not attended. I am prepared to place weight upon Mr
Buckley�s statement that dealing with this application has been stressful for both Directors, that they both lead busy lives in
relation to the operation of their business. I am aware that if this application is allowed to proceed, then, of course, that stress
will necessarily be extended, and be increased to the extent necessary for them, on behalf of the respondent, to be able to
defend their position.

10 Ultimately, I am influenced in my decision by this: I think Mr Wilson stands only a slim chance of ever being reinstated to the
respondent, given that the legislation allows the respondent to resist an Order for reinstatement.

11 Also, Mr Wilson�s failure to attend this afternoon, given, as Mr Mullally has indicated, he was well aware of the proceedings
this afternoon, and the significance and the importance of them, is significant. I would have thought, if he had been unable to
attend, in the ordinary course of events he would have found a way of informing Mr Mullally, or at least informing the
Commission. And thus, it seems to me that his failure to attend this afternoon is a current and real demonstration of the issues
that have arisen since he lodged the application, or at least definitely since the conference was held, that lead me to the
conclusion that Mr Wilson is not in a position to pursue this matter in the manner that he wishes, or the manner that he has
stated to Mr Mullally.
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12 On that basis, despite Mr Mullally�s submissions on behalf of Mr Wilson, I have reached the conclusion that it is no longer in
the public interest for this matter to be pursued, and accordingly it is my decision this afternoon that his application should be
discontinued for that reason. An Order now issues to that effect and the written reasons for that decision will be forwarded to
you as soon as they are available.

13 Order accordingly.
_________

2002 WAIRC 05520
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY WILSON, APPLICANT
v.
TIMBERLOOK BLINDS PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 9 MAY 2002
FILE NO. APPLICATION 1935 OF 2001
CITATION NO. 2002 WAIRC 05520
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr P. Mullally (as agent)
Respondent Mr B. Moss and Mr G. Buckley
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the Commission heard the parties on 8 May 2002 and decided that the application be dismissed pursuant to
s.27(1)(a)(ii) and (iv) of the Act and gave its Reasons therefor;
AND HAVING HEARD Mr P. Mullally (as agent) on behalf of the applicant and Mr B. Moss and Mr G. Buckley on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

Section 29(1)(b)�Notation of
Applicant Respondent Number Commissioner Result

Alford BA Steven Collins - Y.Y.H. Holdings 1717/2001 GREGOR C Discontinued
Allan RC Swansland Pty Ltd 396/2002 GREGOR C Order Issued
Anderson K Ivan Gojak 2283/2001 GREGOR C Discontinued
Anscombe TD Kleenmaid Pty Ltd 7/2001 SMITH C Discontinued
Arnold WF Suncoast Beach Pty Ltd T/AS Moxham Motors 1396/2001 GREGOR C Discontinued
Backstrom A Annie Cai T/A International 300 204/2002 BEECH SC Dismissed
Barrett AB Uni-U International Pty Ltd 2317/2001 SMITH C Discontinued by

Leave
Beard BB Michelle Peckham, Ian Spence - AMP Centre

Management
465/2002 KENNER C Discontinued

Bianchi WL Homestake Gold of Australia Limited 1948/2001 KENNER C Discontinued
Bird KL Kidz Galore Pty Ltd (069 285 472) ACN 2140/2001 COLEMAN CC Dismissed
Blackman DW Dave Rowland Raoucraft Pty Ltd 094 203 620 ACN 2043/2001 KENNER C Discontinued
Bloomfield P Retech Rubber Pty Ltd 1592/2001 GREGOR C Order Issued
Bond JL BGC Contracting Pty Ltd 2146/2001 COLEMAN CC Dismissed
Booth LJ Dr Kathleen Verrier of Rockingham Veterinary Clinic 35/2002 BEECH SC Discontinued
Borg JP Cork International Pty Ltd 1644/2001 BEECH SC Discontinued
Bowen CA Prestige Protection Services Pty Ltd ACN 079 276

323
1835/2001 BEECH SC Discontinued
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Applicant Respondent Number Commissioner Result
Bradshaw EL Mandurah Resorts Pty Ltd 160/2002 HARRISON C Concluded
Bremner MG S & A Smash Repairs 2115/2001 BEECH SC Discontinued
Brennan M Jules Di'prenzo T/A Century 21 Coast Realty

Mandurah
1652/2001 WOOD C Discontinued

Brown MM Burando Hill Pty Ltd 1945/2001 SCOTT C Discontinued
Brown P Jessica's Fine Seafood Restaurant 59/2002 KENNER C Discontinued
Bryce J Weatherford Australia Pty Ltd 2045/2001 BEECH SC Discontinued
Buckland L Designs for Vision Pty Ltd 269/2002 KENNER C Discontinued
Bullard DJ Mandurah Flyscreens & Security 436/2002 SMITH C Discontinued by

Leave
Burch N Oretek Ltd 1854/2001 KENNER C Dismissed
Burke PM Redmont Holdings P/L T/A Deeptech 201/2002 GREGOR C Order Issued
Burns RT Bounty (Victoria) Pty Ltd 237/2001 BEECH SC Dismissed
Butlin N Elite Pool Covers Pty Ltd 2055/2001 BEECH SC Discontinued
Cambridge SL Fascine Developments Pty Ltd 2005/2001 BEECH SC Discontinued
Cane WDA Commercial Sewing (WA) Pty Ltd 162/2002 HARRISON C Discontinued
Cardy RA Don Russell Homes Pty Ltd 94/2002 KENNER C Order Issued
Carter JA Grace Removals Group a Division of Grace

Worldwide (Australia) Pty Ltd ABN 900070345845
70/2002 SMITH C Discontinued by

Leave
Carter ML Bounty (Victoria) Pty Ltd ACN 089 020 860 - Bounty

Gold Mine
1900/2001 BEECH SC Discontinued

Clavell T Faro Holdings Trading as Redcliffe Barn 334/2002 HARRISON C Withdrawn by
Leave

Chang G Valerie Bennett, Christopher Pantin, Absolute Dental
Care/Illawarra Dental Centre

1839/2001 BEECH SC Discontinued

Clarke GJ Stirling Skills Training Inc Trading as Jobwest 2112/2001 BEECH SC Discontinued
Cleaver R John Ashton C/- Untratune Belmont 202/2002 GREGOR C Discontinued
Condo A Strathfield Group Limited 531/2002 HARRISON C Concluded
Cochrane AMJ Imago Multimedia Centre Limited 2274/2001 SMITH C Discontinued
Cochrane RIW Shane Lacey T/As Canetoad Contracting 156/2002 GREGOR C Order Issued
Coci MA Bob Blakiston - Post Data 470/2002 KENNER C Discontinued
Coffin RO Chief Executive Officer, EMS Group Pty Ltd ABN 46

006 632 604
1230/2001 GREGOR C Discontinued

Coffin RO Chief Executive Officer, EMS Group Pty Ltd ABN 46
006 632 604

512/2002 GREGOR C Discontinued

Colli A Tindaro Salvatore Muscara and Suncove Corporation
Pty Ltd

392/2002 GREGOR C Discontinued

Cook AE Summit Homes Group - Construction Division 1632/2001 KENNER C Discontinued
Cook AF Morley Poolwise 78/2002 GREGOR C Discontinued
Cooper MJ Zeedan Enterprises Pty Ltd (All U Need Pest Control) 2221/2001 COLEMAN CC Dismissed
Cooper WL Union Switch & Signal Pty Ltd 3/2002 GREGOR C Discontinued
Cummings GJ Henry Walker Eltin Contracting Pty Ltd 2015/2001 GREGOR C Order Issued
Cunningham J Sin-Aus-Nanga Bay Resort 248/2002 COLEMAN CC Dismissed
D'Arcy S PPTC Skills 52/2002 KENNER C Discontinued
Davis S Pine Sales Pty Ltd 410/2002 KENNER C Discontinued
Dawes GW Xanadu Wines Pty Ltd 2190/2001 SMITH C Discontinued by

Leave
Demarte N ARON C/O GROW FRESH GWELUP 228/2002 GREGOR C Discontinued
Dibbin BL Wacky Shack a/s Garlyn Clothing Trust 1072/2001 COLEMAN CC Dismissed
Dobreskovic MZ Growfresh Markets Kingsley 133/2002 BEECH SC Dismissed
Dunning PV Hedland First National 1485/2000 KENNER C Order Issued
Dunster RC Crocodile Science Corporation Pty Ltd formerly

known as Marine Rubber Pty Ltd
1840/2001 KENNER C Discontinued

Ede GE Town Inn Pty Ltd 474/2002 HARRISON C Dismissed
Egginton D J.C. Baker Pty Ltd and Cropan Nominees Pty Ltd, T/F

Michem family Trust, Dianella Family Medical
Centre

514/2002 KENNER C Discontinued

Erichsen A Selva Pty Ltd ACN 0089737224 T/a Wadley�s Panel
Beaters

285/2002 SMITH C Discontinued by
Leave

Ferry H Savoia Cafe (Bianci Corporation) 2/2002 WOOD C Discontinued
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Applicant Respondent Number Commissioner Result
Ford CM The Meat and Poultry Company 184/2002 SMITH C Dismissed
Ford SL Kewdale Primary School P&C Association 591/2002 HARRISON C Withdrawn by

Leave
Frame CL Spirit Paddle Sports 175/2002 GREGOR C Discontinued
Francis RP Atlas Linen Service 130/2002 HARRISON C Discontinued
Gaete-Corssi V BCA Consultants Pty Ltd 90/2002 SCOTT C Discontinued
Gardiner J BCA Consultants Pty Ltd 91/2002 SCOTT C Discontinued
Gee JG Shire of Ngaanyatjaraku 2212/2001 GREGOR C Discontinued
Gemmell WW Country Tel Pty Ltd 1340/2001 KENNER C Order Issued
Grandison JP Richard Camm 330/2002 BEECH SC Discontinued
Greenock K Mechatronics Pty Ltd 19/2001 WOOD C Order Issued
Griffiths DM Mandurah Resorts Pty Ltd 252/2002 KENNER C Discontinued
Hanly GA Callcast Pty Lim 1441/2001 KENNER C Discontinued
Hanna CK John Jenkins & Hilary Jenkins 1551/2001 KENNER C Discontinued
Hardingham RP X-On Electronic Services 567/2002 SMITH C Discontinued by

Leave
Haroun A Home Choice Central 257/2002 BEECH SC Discontinued
Hasenauer E Riverstar Investments Pty Ltd T/A Centrepoint Realty 2011/2001 BEECH SC Discontinued
Hemley L Joanna Madigan - Manager, Marninwarntikura

Womens Shelter
2096/2001 COLEMAN CC Dismissed

Hemley L Marninwarntikura Fitzroys Womens Resource
Aboriginal Corp

2095/2001 COLEMAN CC Dismissed

Henderson G Eagle Aircraft Pty Ltd 225/2002 GREGOR C Discontinued
Henery GJ Joorook Ngarni Aboriginal Corporation 750/2001 GREGOR C Discontinued
Herandez JS Telefix Group 2273/2001 SMITH C Dismissed
Higgins M Mr Brian Marshall trading as Mazza Building

Services
1739/2001 GREGOR C Discontinued

Hill CIS Settlers Lifestyle Villages Pty Ltd 2249/2001 GREGOR C Discontinued
Hill TG Settlers Lifestyle Villages Pty Ltd 2250/2001 GREGOR C Discontinued
Hinkley ER Greenwaste Services 1548/2001 KENNER C Discontinued
Hirjee G A Goninan & Co Limited 1187/2001 BEECH SC Discontinued
Hobbs G Terry McCann, Whitby Falls Rehab Centre 142/2002 KENNER C Discontinued
Howe LD Marie Williamson 1112/2001 SMITH C Discontinued by

Leave
Howell JG Ausdrill (Limited) Kalgoorlie 153/2002 BEEAC SC Dismissed
Hutchens BS Harvey Fresh Pty Ltd 328/2002 GREGOR C Discontinued
Hyde GD Hypax Pty Ltd 1439/2001 GREGOR C Discontinued
Hyland A Bone Densitometry Australia Pty Ltd 1995/2001 BEECH SC Discontinued
Jackson LM Poolswest 2006/2001 GREGOR C Discontinued
Jeeves R Brett Martin Plastics Pty Ltd 1370/2001 BEECH SC Discontinued
Jennings L HP JDV Limited 2076/2001 SMITH C Discontinued
Jerovich NT Total Harbour Services Pty Ltd 1127/2001 GREGOR C Discontinued
Jolly AJ Ron Hodson & Vicki Haliday of Gallery 500 2150/2001 KENNER C Discontinued
Karnaus MK Tycraft t/a Cocos Clams 516/2002 KENNER C Discontinued
Kasteel P Dicandilo and Sons 1645/2001 GREGOR C Discontinued
Keeble TN Allsorts Trading P/L t/as McDonalds Mandurah 307/2002 KENNER C Discontinued
Kent GF Ausmic Pest Control (Mandurah) 529/2001 COLEMAN CC Dismissed
Kitchin N Dewson's Cooloongup 238/2002 GREGOR C Discontinued
Kollios C Drake International 1915/2001 WOOD C Discontinued
Koval N Hamlet Furnishing 1338/2001 SMITH C Dismissed
Lau A Blue Moon Ships Pty Ltd 3/2001 GREGOR C Discontinued
Leaupepe DL Restaurant Sphinx 24/2002 SCOTT C Discontinued
Leicester BA Swan Taxis Co-Operative Ltd 129/2002 KENNER C Discontinued
Lill SR Anaconda Nickel Limited 2347/2001 WOOD C Discontinued
Lin D Klinger Ltd 146/2002 HARRISON C Discontinued
Loader B Artifex Australia 125/2002 BEECH SC Dismissed
Lulofs DS WMC Resources Ltd 2266/2001 GREGOR C Dismissed
Luxford LM Brambles Western Australia 158/2002 GREGOR C Order Issued



1096 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Applicant Respondent Number Commissioner Result
MacFarlane MA Bed, Bath N� Table Pty Ltd 110/2002 SMITH C Dismissed for want

of jurisdiction
Maher K SMS Management & Technology Limited & Method

and Madness Pty Ltd
1773/2001 KENNER C Discontinued

Maisey GR Ngaanyatjarra Council (Aboriginal Corporation) &
Others

402/2002 KENNER C Discontinued

Mander MSJA The Australian Montessori Society (Inc) 93/2002 BEECH SC Discontinued
Marafioti S Aranmore Catholic College 2259/2001 KENNER C Discontinued
Maszkowski R Scitech Discovery Centre 536/2002 KENNER C Discontinued
McCann V Fleetcare 2216/2001 KENNER C Discontinued
McKay PH Divor Pty Ltd trading as Jutland Park 460/2002 COLEMAN CC Discontinued
Meaden AR Resource Systems & Services Attn: Mr Wayne Hovell 421/2002 HARRISON C Discontinued
Mikovietz CM Difam (WA) Pty Ltd t/a Harrietts Cafe 1899/2001 WOOD C Dismissed
Morris TJ Q-Mac Electronics Pty Ltd 1646/2001 KENNER C Discontinued
Murnane KIM Maurice O'Connor (Croissant Express) 273/2002 KENNER C Discontinued
Nairn N Lamonts Wine & Food 176/2002 KENNER C Discontinued
Nash CE SMS Management & Technology Limited & Method

and Madness Pty Ltd
1772/2001 KENNER C Discontinued

Nedeljkovic B City of Gosnells 1870/2001 KENNER C Discontinued
Nicholaidis KM West Bins/West Tip Waste Control 99/2002 HARRISON C Withdrawn by

Leave
O'Dea KM Mr E.J. Lewis Prop. and Mr Russel Crew 92/2002 BEECH SC Discontinued
O'Neill-Burnett J Koala Self Storage Pty Ltd 2029/2001 COLEMAN CC Dismissed
Oxenham FS Carnarvon Aboriginal Corporation Community

Development Employment Program
2092/2001 COLEMAN CC Dismissed

Parker IA Sunlife Pty Ltd t/a Combined Metal Industries 1799/2001 GREGOR C Discontinued
Pavne S M/M Marchioli T/a Skypark Valet Parking 863/2001 SMITH C Discontinued by

Leave
Peek L Western Hearing Services Pty Ltd (ABN 52 009 417

485)
250/2002 HARRISON C Discontinued

Pflaum JM Kathleen Verrier, Rockingham Veterinary Clinic 32/2002 BEECH SC Discontinued
Philippkowski R South-East Metropolitan College of Tafe 25/2002 BEECH SC Discontinued
Pickett AG Guardian Homes Pty Ltd 44/2002 WOOD C Dismissed
Pihema AJ BGC Contracting Pty Ltd 315/2002 WOOD C Discontinued
Porter JL Outram Investments P/L T/as Picnicks Garden

Restaurant
101/2002 BEECH SC Discontinued

Pree CL Tender Care 1666/2001 KENNER C Dismissed
Rakich SL Vice Chancellor, University of Western Australia 2321/2001 SCOTT C Discontinued
Redgrave SM Annie Cai T/A 300 International 203/2002 BEECH SC Dismissed
Rich DJ Renewable Investments Limited 140/2002 HARRISON C Discontinued
Richards SP Stockman Paper Merchants 1106/2001 BEECH SC Discontinued
Richardson D Austal Ships Ltd 1636/2001 SMITH C Dismissed
Rivers EM Waringarri Media Aboriginal Corporation 408/2001 COLEMAN CC Dismissed
Robertson KH Silver Dollar Restaurant 1457/2001 COLEMAN CC Dismissed
Robertson KM Schering-Plough Pty Ltd 2299/2001 BEECH SC Discontinued
Robinson JM Future Skills Pty Ltd 617/2000 COLEMAN CC Dismissed
Searles LJ Skipper Trucks 2009/2001 SCOTT C Discontinued
Semmens D Esmeralda Exploration Ltd 1785/2001 BEECH SC Discontinued
Silich RJ Alps Promotions 216/2002 KENNER C Discontinued
Sliskovic M Pine Sales Pty Ltd 411/2002 KENNER C Discontinued
Smart Z Transfield Services BHP HBI Contract 757/2001 COLEMAN CC Dismissed
Stankovic M Bruce and Viv Ellis Family Trust ABN 11218436694,

and Richmere Holdings Pty Ltd ACN 062909166
Trading as Meltham Motors Car Craft

2165/2001 KENNER C Discontinued

Summerbell EG Eric Linsay Wake a/f Wake Music Centre 5/2002 SCOTT C Discontinued
Tonkin HT Gemstone Holdings Pty Ltd trading as OCKERBY

R/E
2339/2001 SCOTT C Discontinued

Tullio D Cape Hotel Pty Ltd 1754/2001 SMITH C Discontinued by
Leave
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Applicant Respondent Number Commissioner Result
Ussher IJ David Price Clows Top Farm 1933/2001 SMITH C Dismissed
Van Den Berg T Bunnings Building Supplies Pty Ltd 1620/2001 KENNER C Discontinued
Van Dort HM Rodet Gourmande Pty Ltd 131/2002 KENNER C Discontinued
Vaughan ND Sapphire Solutions (Creative Sapphire Trading As) 495/2002 GREGOR C Discontinued
Veld L Stephanie Robson and Jill Hancock (Showgrounds

Equestiran Centre)
245/2002 BEECH SC Discontinued

Walker J In Focus Accounting t/as In Focus Accounting
formerly named G F Saggers & Associates Pty Ltd

1874/2001 SMITH C Order Issued

Wallace R Perth Expo Hire & Furniture Group 341/2002 SMITH C Discontinued by
Leave

Walsh CJ Car Park Management Pty Ltd 1635/2001 WOOD C Discontinued
Ward BJ R & JK Petroleum 159/2002 HARRISON C Discontinued
Watson RJ BGC Roofing 2272/2001 COLEMAN CC Dismissed
Wells GG Mr John Reyburn trading as Nicholson Clement

Solicitors
226/2001 BEECH SC Dismissed

Wilkins SN Drake Australia Pty Ltd 1789/2001 BEECH SC Discontinued
Wilson R Coventry Group Ltd 1642/2001 SMITH C Discontinued
Woodroffe F Controlled Sprinkler Supplies Pty Ltd 161/2002 HARRISON C Discontinued
Wright P Panic Ale Pty Ltd T/As Bayline Ceilings 303/2002 GREGOR C Discontinued
Zammit J Universal Tracking Systems Pty Ltd T/A Uts

Geophysics
26/2002 SMITH C Discontinued

Zubrinich KF Auto Classic WA Pty Ltd 12/2002 GREGOR C Order Issued

CONFERENCES—Matters arising out of—
2002 WAIRC 05578

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ARGYLE DIAMOND MINES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. C 196 OF 2001, C 197 OF 2001
CITATION NO. 2002 WAIRC 05578
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr D Hicks on behalf of the AFMEPKIU

Mr J Murie on behalf of the CEPU
Mr M Llewellyn on behalf of the AWU

Respondent Mr R Allen of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Hicks on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch, Mr J Murie on behalf of the Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and Mr M Llewellyn on
behalf of the Australian Workers� Union, West Australian Branch, Industrial Union of Workers and Mr R Allen of counsel on behalf
of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Australian Workers� Union, West Australian Branch, Industrial Union of Workers be and is hereby joined as
an applicant to the herein application.

(Sgd.) S. K. KENNER,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05580
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ARGYLE DIAMOND MINES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 14 MAY 2002
FILE NO/S. C 82 OF 2002
CITATION NO. 2002 WAIRC 05580
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr D Hicks on behalf of the AFMEPKIU

Mr M Llewellyn on behalf of the AWU
Respondent Mr R Allen of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Hicks on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch and Mr M Llewellyn on behalf of the Australian Workers� Union, West Australian Branch,
Industrial Union of Workers and Mr R Allen of counsel on behalf of the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Australian Workers� Union, West Australian Branch, Industrial Union of Workers be and is hereby joined as
an applicant to the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05655
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
CS MAINTENANCE PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 30 MAY 2002
FILE NO. C 21 OF 2002
CITATION NO. 2002 WAIRC 05655
_________________________________________________________________________________________________________

Result Referred for Hearing
_________________________________________________________________________________________________________

Order
WHEREAS on 30 May the Commission conducted a For Mention hearing regarding the referral of the matter for hearing and
determination arising out of Section 44 proceedings; and
WHEREAS at the hearing the Commission having heard from Counsel for the applicant and there being no appearance from the
respondent, ordered that the parties enter into private discussions and to advise the Commission within 28 days the outcome of
those discussions in writing and also decided to refer the matter to hearing and for that purpose will issue a Memorandum for
Hearing and Determination.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT
1. The parties enter into private discussions and to advise the Commission within 28 days the outcome of those

discussions in writing.
2. The dispute be referred for hearing and determination.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05527
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS, APPLICANT
v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 10 MAY 2002
FILE NO. C 254 OF 2001
CITATION NO. 2002 WAIRC 05527
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr S. Smith
Respondent Mr N. Cinquina
_________________________________________________________________________________________________________

Order
WHEREAS the Commission convened a conference of the parties in this matter and was informed that an agreement had been
reached that the Department of Justice would advise prison officers employed pursuant to a 3-year fixed term contract at least three
months prior to the expiry of that contract whether or not they, or any of them, would be offered a permanent placement at the
expiry of their contract;
AND WHEREAS the Commission has been informed that in the case of a certain number of those prison officers this has not
occurred;
AND WHEREAS the Commission considers it fair and just that an Order now issue extending the expiry date of the fixed term
contracts of those prison officers such that the fixed term contracts will in each case expire three months from the date of the advice
to each of them from the Department of Justice whether or not they will be offered a permanent placement at the expiry of their
contract;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order �

(1) THAT the expiry dates of the 3-year fixed term contracts of employment between the Hon Attorney General and the
prison officers named in Schedule A attached hereto and signed by me for identification be in each case extended
such that the fixed term contracts will expire three months from the date that each of them receives the advice from
the Department of Justice whether or not they will be offered a permanent placement at the expiry of their fixed term
contract.

(2) This Order shall not otherwise alter any condition of employment of the prison officers listed in the attached
schedule nor carry any implication regarding possible permanent employment within the Hon Attorney General.

(3) THAT for the purposes of this Order the Department of Justice�s advice to each of the prison officers listed in the
attached schedule shall�
(a) be in writing to each prison officer; and
(b) have attached to it a copy of this Order.

(4) THAT liberty is reserved to the parties to apply to vary or cancel this Order upon written notification to the
Commission with a copy to the other party.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

_________

SCHEDULE A
1. Airey Stephen
2. Ayers Ursula
3. Campbell Pauline
4. Cashman Liam
5. Chadwick Brian
6. Crosby Darryl
7. Curtis Gavin
8. Fordham Anthony
9. Johnston Sean
10. McGregor John
11. Murray John
12. Priestley Gary
13. Reynolds Mark
14. Secreve Donna
15. Suzan Anita

____________________
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2002 WAIRC 05598
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HON. ATTORNEY GENERAL, APPLICANT
v.
WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 17 MAY 2002
FILE NO. C 103 OF 2002
CITATION NO. 2002 WAIRC 05598
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr N. Cinquina, Mr M. Cardy, Mr T. Connolly, Mr J. Dunstan.
Respondent Mr P. Momber (of counsel).
_________________________________________________________________________________________________________

Order
WHEREAS on 16 May 2002 the Honourable Attorney General applied for a conference pursuant to s.44 of the Industrial Relations
Act, 1979;
AND WHEREAS the Commission convened a conference on 17 May 2002 and was informed by the Department of Justice that
members of the Western Australian Prison Officers� Union of Workers at Albany Prison are to take industrial action commencing at
the night shift on this day; that members of the Western Australian Prison Officers� Union of Workers at Kalgoorlie Prison are to
take industrial action at 7.00 pm on this day and that commencing at the night shift on this day there is to be Statewide industrial
action on succeeding night shifts by members of the Western Australian Prison Officers� Union of Workers;
AND WHEREAS the Commission has been informed by the Department of Justice that the Western Australian Prison Officers�
Union of Workers has not followed the provisions of Clause 38 Dispute Settlement Procedure of the Gaol Officers� Award 1998;
AND WHEREAS the representative of the Western Australian Prison Officers� Union of Workers has informed the Commission
that he has no instructions to respond;
AND WHEREAS the Commission is therefore of the view that a strike is occurring which constitutes a breach of Clause
38 Dispute Settlement Procedure of the Gaol Officers� Award 1998, being an award to which the Western Australian Prison
Officers� Union of Workers is a party;
NOW THEREFORE I, Commissioner of the Western Australian Industrial Relations Commission, pursuant to sections 44(5b) and
(5c) of that Act hereby ORDER:

1. THAT the Western Australian Prison Officers� Union of Workers and its members ensure that normal work
resumes immediately in all prisons.

2. THAT either party have liberty to apply on 24 hours� notice to vary or cancel this Order.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 05603

IN THE MATTER OF AN AMENDMENT TO ORDER CR 127/1997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN GOVERNMENT RAILWAYS COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST
AUSTRALIAN BRANCH, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN
BRANCH, RESPONDENTS

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 20 MAY 2002
FILE NO/S. CR 53 OF 2002
CITATION NO. 2002 WAIRC 05603
_________________________________________________________________________________________________________

Result Order CR 180 of 1998 cancelled and Order CR 127 of 1997 varied.
Representation
Applicant Ms J Hayman
Respondents Mr R Wells
_________________________________________________________________________________________________________
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Order
HAVING heard Ms J Hayman on behalf of the Western Australian Government Railways Commission (�the Applicant�) and
Mr R Wells on behalf of The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch, the
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch and The Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers � Western Australian Branch (�the Respondents�); and
WHERAS the Applicant seeks an Order amending Order CR 127 of 1997 between the Australian Railways Union of Workers,
West Australian Branch and the Western Australian Government Railways Commission and an Order that Order CR 180 of
1998 be cancelled; and
WHEREAS the Commission referred this matter for hearing and determination under s.44 of the Industrial Relations Act
1979 (�the Act�); and
WHEREAS the Respondents consent to an Order being made in the terms sought by the Applicant; and
WHEREAS the Commission is satisfied that the Order sought complies with and was contemplated by the Commission in its
decision in 77 WAIG 2806; and
PURSUANT to the powers conferred on it under the Act, the Commission hereby Orders�

(1) THAT Order CR 180 of 1998 be and is hereby cancelled.
(2) THAT Order CR 127 of 1997 be varied in accordance with the following schedule and that such variation shall have

effect from the beginning of the first pay period commencing on or after 20 May 2002.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

SCHEDULE
(1) Clauses 1., 2., 3. and 4. be deleted and insert in lieu thereof�

1. In this Order�
(a) �employee� means an employee of the Western Australian Government Railways Commission who is or

is eligible to be a member of The Australian Rail, Tram and Bus Industry Union of Employees, West
Australian Branch, the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and The
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers � Western
Australian Branch.

(b) �former employee� means a person who at the time of termination of his or her employment with the
Western Australian Government Railways Commission�
(i) was or was eligible to be a member of The Australian Road, Tram and Bus Industry Union of

Employees, West Australian Branch, the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical
Division, WA Branch and The Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers � Western Australian Branch.

(ii) had an entitlement to travel pass arrangements as part of his or her conditions of employment which
were to take effect after the termination of employment.

2. Interstate Travel Pass arrangements are to apply as if they were not removed, subject to the following
provisions:-
(a) The Western Australian Government Railways Commission shall provide an amount of $17,000 per

month for the payment of interstate travel passes. Such amount may vary from month to month, but shall
average $17,000 per month over each period of 12 months.

(b) Applications for interstate travel passes may be made by employees and by former employees of the
Western Australian Government Railways Commission.

(c) Where the granting of applications for travel passes made in accordance with paragraph (b) would cost
significantly greater than $17,000 in any month, the Western Australian Government Railways
Commission may conduct a ballot of all applications to select those applications be granted.

3. An employee or former employee who applies for an interstate travel pass, and subsequently cancels any
portion of their interstate rail travel will be solely responsible for any charges imposed by the rail operator, and
will be required to repay the monies provided by the Western Australian Government Railways Commission for
the interstate travel pass.

4. An employee who is employed by the Western Australian Government Railways Commission after the date of
this Order will have no entitlement to an interstate travel pass.

____________________
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2002 WAIRC 05509
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
GOLDFIELDS CONTRACTORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 3 APRIL 2002
FILE NO. CR 265 OF 2001
CITATION NO. 2002 WAIRC 05509
_________________________________________________________________________________________________________

Result Finding of unfair dismissal; compensation awarded
Claim for outstanding entitlements dismissed

Representation
Applicant Mr M Llewellyn
Respondent Mr D Ruthven
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application pursuant to section 44 of the Industrial Relations Act 1979 (�The Act�). The terms of the Memorandum
of Matters for Hearing and Determination are�

THE APPLICANT
1. Goldfields Contractors employed both Ian Liddlelow and Gary Miller on a casual basis for a three-month

probation period.
2. Both employees were not paid the full entitlements for the final week that they worked for Goldfields

Contractors. The Union seeks orders that the employer pay the balance of the entitlements.
3. Both employees were subsequently terminated on Wednesday 24 October 2001 with no reason provided. The

Union seeks orders that the employees were unfairly dismissed and compensation to the end of the probationary
period.

THE RESPONDENT
The respondent opposes the claim.

2 The applicant claims that its members, Mr Millar and Mr Liddelow, were placed on a three month probationary contract and
dismissed without warning or cause. The applicant seeks the balance of the contract in compensation and claims certain denied
contractual benefits relating to the final week of work. The applicant says alternatively that there was a contract formed in
relation to commencement at the Mandurah job for a 3 month fixed term contract but agrees that this argument falls away as
both members found work within the probationary period. This later claim is also not part of the matter referred for hearing.

3 Both men were initially employed at the Kinross site doing earthworks and were shifted to the Butler site and then to
Mandurah. Evidence for the applicant was given by both men and for the respondent by Mr Larratt, the Personnel officer. Mr
Millar and Mr Liddelow commenced employment on 17 September 2001 for a 3 month period. That period would seemingly
then conclude on 16 December 2001. Their terminations were effected on Wednesday, 24 October 2001.

4 The respondent says the services of Mr Millar and Mr Liddelow were terminated because employees from other sites, who
were permanent employees, on lesser rates of pay, had to be placed, hence displacing Mr Millar and Mr Liddelow who were on
casual part-time employment of $17.08 per hour.

5 Mr Gary Millar says he was employed with the respondent as a mobile plant operator from 17 September 2001 until the
termination date. He was employed by Mr Dennis Larratt and worked primarily on scrapers. He says that Mr Larratt advised
him on filling out the application form [Exhibit GNM1] that there would be 3 months work and if both parties were happy with
each other then he would be employed permanently. He commenced work at a sub-division called Kinross, north of Perth. He
worked there for approximately 10 days and moved to another subdivision in Butler. He worked there for approximately two
or three weeks and then one day, at lunch time, the superintendent advised the leading hand to pick the two operators he
wanted to go to Mandurah and for them to pick the best two scrapers. He says he was advised there would be 3 months work at
Mandurah. He says Mr Mick Sinclair, the leading hand picked Mr Liddelow and himself because they travelled together to
jobs and were pretty good at their jobs. He says he did a day of work at Mandurah including a full induction for Work
Superstructure (the main contractor). He was sent home and that night received a telephone call from Mr Larratt to advise him
that his services were no longer required. He was not initially given a reason however, in a subsequent telephone conversation
he was advised that there was no further work. Mr Millar says his dismissal just prior to Christmas caused him considerable
financial and personal strain. Mr Millar says he next got employment with Simto Australia on 20 December 2001 and was paid
approximately $1000 net per week. Mr Millar says he was terminated on a Wednesday, that date being 24 October 2001.

6 Mr Ian Liddelow says that he started with Simto Australia on 10 November 2001 or thereabouts, prior to that he was employed
by the respondent. He says he was employed by Mr Dennis Larratt on 17 September 2001 for 3 months as a casual and at the
end of that time if you were good enough, or if they liked you and you wanted to stay, you were on full time. He started work
at the sub-division in Kinross. Up until 5 October 2001 he had not been paid for travel. He was told that his hourly rate
included the travel allowance. Past that point the allowance was paid and the amount was $10.10. Mr Liddelow went from the
Kinross job to the Butler sub-division and he was later advised by Mr Mick Sinclair to go to Mandurah and to pick the best
machines. He says the first day at Mandurah was too wet to work and he was sent back to the Butler sub-division to finish the
day. During his employment he asked the respondent for a letter to state how long he would be employed and what his
employment position was so he could use that for the purchase of a house. He did ask whether he would go on permanent
position and was rejected.

7 Mr Liddelow says that the machine he operated at Mandurah was not up to the job. He says the main supervisor Mr Dave
Kurnow was upset at the quality of the work. He says Mr Kurnow advised him that he was useless and to get on another
machine. The second machine was stuck in first gear and hence was a continuing annoyance.
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8 At Mandurah Mr Liddelow underwent a site induction and whilst at lunch was told that he was not required for the rest of the
day. He went home and Mr Larratt later telephoned and informed his wife that his services were no longer required.

9 Mr Liddelow says that in his last week, 6 ½ hours overtime was not paid on the Saturday. To his knowledge he has not
received that money. The pay slip that is marked �by cheque� as marked by Mr Liddelow, was an amount that was never
received by Mr Liddelow [Exhibit IRL 3].

10 Mr Liddelow went to see Mr Larratt after his termination to solicit a reason for his dismissal. He says Mr Larratt indicated that
he had 6 or 7 warnings and in the same conversation that there was no work and it was last on first off basis. Mr Liddelow says
that he picked up work with Simto about a month after his termination and received $800 to $900 clear per week.

11 Under cross-examination Mr Liddelow says that Mr Larratt had indicated that he was to be employed for 3 months. Mr
Liddelow says there was plenty of work to be done at Mandurah.

12 Mr Larratt says that Mr Liddelow and Mr Millar were put on a part time hourly rate of $17.08. They were put on for a specific
job at Kinross and their contract was to go for 3 to 4 weeks. He says they did not have any guarantee of further work after that.
He did not mention anything about the probationary period to them. Their rate of pay was written in their contract. When the
applicant�s two members were terminated Mr Larratt says there was no work for them as the Butler sub-division was finishing
and the company had to relocate those employees elsewhere.

13 Under cross-examination Mr Larratt says that the probationary period on the application form did not apply to the applicant�s
members as they were both not employed full time. He says it was explained to them that there was 3 months work at Kinross
and that is why they were put on the casual rate. He later sought to correct this answer.

14 Mr Larratt says he thought they were employed at Kinross for about 3 weeks and believes that they did go to the Butler job for
a day but he does not know about that move. Mr Larratt says it was up to the supervisor on the job (ie Mr Kurnow) as to what
personnel was needed on the job and where. Mr Larratt says that Mr Kurnow made the decision for the applicant�s two
members to go to Mandurah and the Mandurah job was to last about 3 months.

15 Mr Larratt says that every employee signs up for a probationary period. The purpose being that if work increases and long term
work opens up, then the employee is put on as permanent. This saves the company the extra paperwork of having to bring
people back and resign documents. Mr Larratt does not know of any comment regarding 3 months work at Mandurah and does
not know whether he said there were 6 or 7 warnings; that was a matter between Mr Liddelow and Mr Kurnow. He says he
thinks a warning or two was mentioned in the conversation after termination. Mr Larratt says that Mr Millar and Mr Liddelow
were due 8 hours notice and he hopes they were paid that.

16 The evidence of Mr Larratt was so inconsistent as to be unreliable. If his evidence were to be relied upon, it in fact goes to
substantiate some of the claims made on behalf of the applicant�s members. He indicated directly under cross examination that
Mr Millar and Mr Liddelow were given 3 months employment and then unconvincingly sought to correct this. On that basis
alone, but certainly in addition to that, on the basis of viewing Mr Millar�s and Mr Liddelow�s evidence which is, as Mr
Llewellyn says, largely uncontested, I would prefer the evidence of Mr Millar and Mr Liddelow.

17 The evidence of Mr Millar and Mr Liddelow as to their period of employment is bolstered by the letter from the Payroll Clerk,
Ms Wendy Figueron [Exhibit IRL2] and the application form of Mr Millar [Exhibit GNM1] and Mr Liddelow [Exhibit IRL5]
which Mr Larratt says is standard for employees to sign. The letter [Exhibit IRL2] refers to Mr Liddelow being employed as a
casual on three months probation with an average wage as at 10 October 2001 of $827.24 per week. The application form
stipulates that the applicant accepts a three month probation period with a notice period of 8 hours for termination of
employment during the probationary period due to unsatisfactory work performance, incompetence, malpractice or
misconduct.

18 The initial evidence of Mr Larratt under cross examination was that the contracts for Mr Millar and Mr Liddelow were for
three months. Albeit this evidence changed somewhat. Coupled with the documents to which I have just referred its seems
more probable that Mr Millar and Mr Liddelow signed on for the promise of three months work, under probation, with a view
to further employment should they succeed, and I so find. They were paid casual rates of pay during this time.

19 The evidence concerning the Mandurah job was that effectively it would take three months. I do not consider this evidence
goes to support an additional or changed contract for three months at that point in time. Mr Millar and Mr Liddelow had simply
to move site as they had before.

20 Probationary employment is not treated the same as full-time employment. Mr Llewellyn for the applicant acknowledges that
and refers to Ben Thomas Carroll v Bulong Operations Pty Ltd 80 WAIG 5637.

21 The evidence is that Mr Millar and Mr Liddelow were shifted to Mandurah and shortly thereafter were dismissed. This
occurred due to other employees taking their jobs. It occurred without warning, without reasons given and without any
concerns having been expressed previously about performance. The incident with the supervisor, Mr Kurnow, is of no
relevance in my view.

22 The test to be applied is that expressed in Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 as to whether Mr Millar and Mr Liddelow were
given a fair go in the dismissal. They were not afforded a fair go. They were dismissed at short notice having moved to
Mandurah and expecting continued employment. They were not given adequate reasons either. I find their dismissals to be
unfair.

23 Reinstatement is not practicable. The contract would have ended by now. Both men have mitigated their loss. The period they
are entitled to in compensation in my view is the remainder of the probationary period (Ben Thomas Carroll v Bulong
Operations Pty Ltd 80 WAIG 5637).

24 For Mr Millar this was from 25 October to 16 December 2001(ie 7.5 weeks). For Mr Liddelow this period was from
25 October 2001 to 9 November 2001. He had commenced work with Simto on his own evidence on 10 November 2001 or
thereabouts, and no continuing loss having been argued or apparent. The difficulty I have is the weekly figure to be used for
calculating compensation. The only evidence I have of pay rates for Mr Liddelow is [Exhibit IRL2] (ie $827.24 per week) and
[Exhibit IRL1]. The later includes pay advice for the weeks of 5, 12 and 19 October 2001 of $815.64, $1012.81 and
$917.05 respectively. This is during the later part of his employment with Goldfields Contractors. I consider that the
appropriate weekly earnings figure to use is the average of these three pay advices, ie $915.18 per week gross.

25 I have not taken any account of the material forwarded to the Commission after the hearing which is not in evidence before me.
The added difficulty that I have is the lack of evidence as to earnings of Mr Millar at Goldfields Contractors. Mr Llewellyn
invites the Commission to find that Mr Millar was paid at a rate equivalent to Mr Liddelow as the evidence uncontested is that
they travelled to the same job together and worked on the same jobs. This is the approach I will adopt and find that it is
probable that Mr Millar and Mr Liddelow were paid the same weekly earnings. Therefore the compensation due to Mr Millar is
$915.18 by 7.5 weeks, ie $6,863.85. The compensation due to Mr Liddelow is $915.18 by 2.34 weeks, ie $2,141.52. These are
gross figures less any taxation payable to the Commissioner of Taxation.
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26 I go next to the question of point 2 of the schedule being a contractual benefits claim. There is no evidence in respect of Mr
Millar to award such a claim. In respect of Mr Liddelow I have some concern about the scant evidence before me. Mr
Liddelow says that he marked the payslips [Exhibit IRL3] querying payments not made. He says 6.5 hours of overtime on a
Saturday was not paid, but that it got all very confusing when he was receiving his pay advice. He says also that he did not
receive a payment of $131.64 that appears on the pay advice of 2 November 2001 as being paid by cheque. He has written on
the pay advice �none of this makes any sense to me AT ALL�. There are also other hours written on the pay advice, ie. �not in
pay�. Mr Liddelow was challenged on this evidence but the respondent, who was unrepresented, could take the matter no
further in his view without a record of the timesheets. I am conscious that the respondent was not represented, but more
particularly I consider the claim for contractual benefits to be vague and not properly supported by the evidence given. I find
that the applicant has not discharged the onus to prove the claim and I would dismiss the contractual benefits claim for Mr
Millar and Mr Liddelow.

27 An order will issue for the payment of compensation to Mr Millar and Mr Liddelow. A further issue that may arise at the
Speaking to the Minutes is who the order should be made against. Mr Ruthven says that Mr Millar and Mr Liddelow were paid
by Delcala Nominees Pty Ltd and worked for Goldfields Contractors. The application was against Goldfields Contractors and
this distinction was raised at hearing but not resolved.

_________

2002 WAIRC 05615
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
DELCALA NOMINEES PTY LTD TRADING AS GOLDFIELDS CONTRACTORS,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 22 MAY 2002
FILE NO. CR 265 OF 2001
CITATION NO. 2002 WAIRC 05615
_________________________________________________________________________________________________________

Result Finding of unfair dismissal; compensation awarded
Claim for outstanding entitlements dismissed

Representation
Applicant Mr M Llewellyn
Respondent Mr M Morgan of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr M Morgan of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant�s members, Mr Ian Liddelow and Mr Gary Millar, were dismissed unfairly by the
respondent on 24 October 2001; and

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $2,141.52 to Mr

Ian Liddelow and the amount of $6,863.85 to Mr Gary Millar, less any taxation that may be payable to the
Commissioner of Taxation.

(4) ORDERS that the claim for a denied contractual entitlement be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 05564
ALLEGED UNFAIR DISMISSAL

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
METRO SHEARS , RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 14 MAY 2002
FILE NO. CR 287 OF 2000
CITATION NO. 2002 WAIRC 05564
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Mr M Llewellyn
Respondent Mr P Brunner of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 44 of the Industrial Relations Act, 1979 (�the Act�). The applicant union the

Australian Workers Union (AWU), in an application filed on 30 October 2000 alleged that their member Mr James Federici
was employed as a shearer by Mr Wayne Carter (trading as Shearbody) and Mr Leo Cattalini (trading as Metro Shears) since
April 1999. The employment was said to be on a piecework basis (ie paid per sheep) and on an ongoing basis while the work
of shearing was available. The application alleged that the respondents terminated the employment of Mrs C Federici (spouse
of Mr James Federici) and since that time the respondents had not offered ongoing employment to Mr Federici when work was
available. The applicant sought to re-establish his ongoing employment.

2 The operation of the employers extended to a number of shearing contracts in the metropolitan area. At hearing it was agreed
that the employer was Metro Shears. Metro Shears acted as a contractor for the supply of shearers to Shearbody. The main
contract being the shearing of sheep at the Baldivis sheds for live sheep export. Whilst Mr Cattalini supplied shearers to work
at Shearbody�s operation, it was Mr Wayne Carter, not Mr Cattalini, who typically rang the shearers and organised the work.
Individual tallies of sheep were kept by each shearer and Mr Cattalini paid them at a piece rate per sheep. The terms and
conditions of employment were as per the Western Australian Shearing Contractors Award 1993.

3 The history to the application is as follows. The applicant says that Mr Federici commenced employment with the respondent
in March 1999 and worked consistently for him, except for a period of injury and rehabilitation, until an incident in September
2000 which involved Mrs Federici and Mr Carter. Mrs Federici, a wool classer, was employed by Mr Wayne Carter at the
Baldivis and Stirling yards. On 20 September 2000 Mrs Federici�s services were terminated and she made an application to the
Western Australian Industrial Relations Commission alleging unfair dismissal. Following that the applicant says there were
12 working days between 24 September and the end of October 2000 where Mr Federici would normally have worked as per
his ranking amongst the shearing workforce and he was excluded from work. The applicant says that the mode of operation
was that Mr Carter would contact Mr Federici when he was required for work. The work was not regular as it relied on a
shipment of sheep being required. The applicant alleges that the employer would contact shearers in order of ranking until the
required number of shearers were obtained for such work. The applicant claims that Mr Federici was excluded from working
due to the industrial dispute arising between Mr Carter and Mrs Federici. Due to the lack of work being offered Mr Federici
approached his union and hence the union applied for a conference under s44 of the Act.

4 A conference was held before the Commission on 9 November 2000. A further conference was held on 19 December 2000. At
this conference the employer acceded to Mr Federici�s ranking being number 12 on the shearing list. In other words if
12 shearers were required for a job then Mr Federici would be offered work. There was some disagreement about whether
shearers were engaged in groups of 3, but this issue is not relevant for the hearing and determination of the dispute. Mr
Federici agreed that he was willing and available for work at the Stirling and Baldivis yards and if at any stage he was
unavailable for work he would notify the employer. The employer likewise agreed that as far as possible they would seek to
give Mr Federici 24 hours notice of him being required for work. It is common ground that work was offered to Mr Federici,
[Exhibits JFF5 and LSC3] in the periods following the original conference and prior to the last conference in April 2001. On
2 April 2001 a third conference was convened and the dispute being whether there was work available for 12 shearers and
whether Mr Federici had not been offered such work on each occasion. The parties disagreed on the facts and the respondent
was to provide shearing tally records to the applicant to clarify the work available and the matter was to be discussed between
the parties, to seek a resolution. The applicant was instructed to specify the claim.

5 The matter was not resolved and the applicant later sought for the matter to be heard. The parties agreed on the Memorandum
of Matters for Hearing and Determination, and the matter was referred on 8 August 2001 in the following terms�

�THE APPLICANT
The applicant union alleges that their member, Mr Jim Federici, has been unfairly excluded by the actions of Mr Wayne
Carter from the shearing workforce.
The union claims this to be harsh and unfair in the circumstances.
The union seeks compensation for the alleged unfair dismissal.
THE RESPONDENT
The respondent opposes this claim.�

6 The matter was listed for hearing on 16 November 2001. The applicant, by letter dated 10 October 2001 sought the hearing to
be adjourned on the basis that Mr Federici was seeking employment interstate and due to the seasonal nature of the
employment he would be seriously disadvantaged if he had to attend the hearing at that time. The respondent had no objection
to the adjournment but proposed that the applicant discontinue the application on the basis that Mr Federici was seeking
employment elsewhere and hence not excluded from employment with the respondent. The matter was then listed for hearing
on 21 January 2002. The respondent sought the matter to be dealt with in conference prior to the hearing. A conference was
convened, was unsuccessful and the matter was part heard that day and listed again for hearing on 15 March 2002.

7 This displays the lengthy history to this matter. The origin of the dispute arose from a conflict between Mrs Federici and Mr
Carter. Mr Federici was, subsequent to this and following conferences in the Commission, offered work and performed that
work at the Baldivis sheds. The issue at hearing then was a simple one, that is was Mr Federici, following the discussions
between the parties in April 2001, unfairly excluded from the shearing workforce of the respondent such as to mean that he
was dismissed harshly and unfairly. If this were found to be the case then the applicant sought compensation and not
reinstatement. It is common ground that Mr Federici did not work for Metro Shears after 1 April 2001.

8 Mrs Federici, the member�s wife, gave evidence that she worked for Mr Carter from December 1998 to September 2000 and
ran the Stirling shed for him. She said that if work was available then shearers were asked in ranked order and were usually
brought on three at a time. She said that at the conclusion of shearing a boatload of sheep, employees would be told roughly
when the next boat was due. The timing of boats could change and the work was irregular in that it could be 20 days in a row
and then nothing until enough work came in again.

9 Her evidence is that both Mr Federici and she were contractors for Metro Shears until July 2000. They then became
employees, but did not receive annual leave or sick leave. Both were free to work for other employers. She viewed Mr Carter
as her employer as he would contact them to come to work. She says that the employees on the respondent�s list do not go
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looking for any real work with another employer as they would not be available for work with Metro Shears and would then
miss out. Hence shearers tended to only pick up a day or two of work with another contractor.

10 Mr Krygsman, an AWU Organiser, gave evidence that [Exhibit RJK1] was a list of understandings reached between the parties
following a conference before the Commission. He says also that Mr Munns letter of 21 December 2000 [Exhibit RJK2]
outlined the agreement following on from the conference of 19 December 2000 and as per that letter Mr Carter would contact
Mr Federici if 12 or more shearers were required and offer him work. He says that was the normal way work was offered.

11 Mr Krygsman photocopied a bundle of work records from the respondent and produced a summary of the numbers of shearers
required at the Baldivis and Stirling sheds. In relation to [Exhibit RJK3] Mr Krygsman says that Mr Federici was excluded
from work prior to the initial conference, then gained some work and was not employed after 1 April 2001. The exhibit is to
demonstrate when 12 or more shearers were required and so when Mr Federici missed out on employment.

12 Mr Krygsman says Mr Federici was dismissed because he was excluded from work by not being offered work when 12 or
more shearers were required. He says that the onus was on the employer to contact Mr Federici and offer him work and on Mr
Federici to contact the respondent if he was unavailable for work. His evidence is that on 6 April 2001 he met Mr Munns, Mr
Carter and Mr Cattalini at Mr Cattalini�s premises where records were provided to him which he photocopied. Mr Carter
advised that he had attempted to contact Mr Federici without success and had left messages for him. Mr Krygsman had the
impression that the employer was concerned about communication with Mr Federici.

13 Mr Federici says that he commenced work at the Baldivis yards in March 1999. He was paid by Mr Cattalini but would be
contacted by Mr Carter to advise when work would commence. When he first started he was told he would be 12. The system
of work is that when a shearer starts with a contractor that relationship lasts until the shearer leaves or gets sacked. When work
is available the contractor rings to advise the shearer when to start, and in breaks from work the shearer is free to source work
elsewhere and will ring the contractor to touch base and let them know they are available.

14 Mr Carter was the one who offered work when the boats came in. The source of Mr Federici�s difficulties lay in a dispute
which Mr Carter had with Mrs Federici. Following that Mr Federici was not called in. He says he was returned to work only
after a conference in the Commission.

15 Mr Federici says that the work he undertook after 3 April 2001 at Peel was organised on the night of 1 April 2001. He says that
on 1 April Mr Cattalini did not let him know that there was ongoing work at Baldivis sheds. He exhibits JFF 4 an excerpt from
Farm Weekly to indicate that there was considerable work available with Metro Shears.

16 Mr Federici said his earnings are about $70,000 a year gross. Exhibit JFF3 indicates the work undertaken since April 2001. Mr
Federici says he picked up work in the bush and around the place. He also picked up some work scratching for scabby-mouth.

17 Mr Federici says that Mr Carter would call him as he was the contractor and that he would touch base with Mr Carter at times.
Mr Federici says there is no formal list of shearers but that you were given a ranking. Mr Federici says that neither Mr Carter
nor Mr Cattalini dismissed him but there were times when he rang up and he could not get work at the Baldivis yards. Early in
October 2000 Mr Federici removed his gear from Baldivis premises because his wife had advised him that he would not be
asked back again. In his view, Mr Carter was �beating around the bush�. In October 2000 if Mr Federici had been rung up he
would have made himself available even though he was working elsewhere.

18 Mr Federici says on 2 April 2001 he indicated that he would not be attending the meeting on 6 April 2001 as he would be
working elsewhere. He says that if a shearer was offered work at Baldivis and knocked it back then they would put that shearer
down in the ranking.

19 Under cross examination Mr Federici�s evidence as to his final conversation with Mr Carter is also as follows:
MR FEDERICI: I�m not sure whether anyone else was there.
MR BRUNNER: I put it to you that you had a discussion with Mr Carter that morning where he basically said, �Let�s just
call it quits. Stop the problems, and let�s just progress forward 5/50�, or words to that effect, �Smooth the issues over�. Is
that basically the conversation?---Yes.
All right. Was it, then - - okay. Perhaps if I - - he indicated that he wanted to forget what had happened?---Yes, he did.
And he indicated that you were both there to make money?---Yes.
And you shook hands on that?---Yes, we did.
And his words was something like, �Let�s do 50/50. I call you; you call me�?---No, I can�t recall that.
You don�t recall that?---No, I don�t.
So you don�t?---No.
Okay. That�s fine, if you can�t recall it. But you did shake hands?---Yeah, we did.
All right. Is your handshake your bond?---I thought about it after? and? said?, �Nah�, because he knew the shearing was
coming on and he was just trying to smooth things over, and that - - it was a conference? on the 2nd, I think. Yeah. I
thought, �No. I�ve put up with a lot down here�, you know.
All right?---And the backstabbing and that?.
All right. So, what did you then think?---Well, I - - you know, I have got a few principles too�
MR BRUNNER: All right?--- - - and I�m standing by them.
And what is that principle you�re standing by?---Well, I - - I wasn�t offered any work there. All those times around when
I needed work, I was never offered a job. The only time I was offered a job was when we come to conference. (Transcript
pg 121 � 122)

20 Mr Cattalini gave evidence that he had been a shearing contractor since September 1998. He has a contract with Shearbody and
with Dewars and he generally supplies shearers for those contracts. He has about 180 shearers and shed hands on his book. Mr
Cattalini says on 2 April 2001 Mr Federici indicated that he would not be available for work that week. Mr Carter generally
rings the shearers for the contract he has with Wellard Rural. Shearers are however employed by him, ie Metro Shears. He says
he does not have an obligation to find work for any shearer. He has never dismissed Mr Federici, or excluded him from his
workforce.

21 From Mr Cattalini�s evidence it is clear that Mr Carter does most of the organising of shearers albeit Mr Cattalini does some
organising and both are employers of shearers. Mr Cattalini says that shearers earn merit from making themselves available
and if they advise they are not available then they will not be rung. He says that Mr Carter had instructed him not to have Mrs
Federici on the site. Mr Carter chooses the shearers. He says shearers make themselves available by letting people know that
they are available. The ranking of shearers who get offered work is not stable and changes from time to time. Mr Cattalini says
that he left it open for Mr Federici to work at Baldivis. He did not contact him post the April conference.
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22 Mr Carter gave evidence that as a shearing contractor his main contract is with Wellard Rural Exports. He says there is no
definite pecking order when offering work. His evidence is�

�� people are advised roughly when a boat might be starting. If they all ring in, or keep in touch, and vice versa, there�s
a chance that they will be there on the next one.� (Transcript p.176).

In January or February 2000 Mr Carter engaged Mr Federici to fill in the spot around number 12. Mr Carter�s view is that
continuing employment depends on whether the work is available and the work quality is good and on other things, eg attitude.
Mr Carter says Mr Federici did not work at Baldivis shed during October but after October he worked up until 1 April for 90 to
94% of the time work was offered.

23 Mr Carter says on 1 April he had a conversation with Mr Federici at Baldivis and suggested they make a fresh start. He said
�I�ll ring you, you ring me� and Mr Federici replied �Yep�. They shook hands on it and Mr Carter had the impression that
Mr Federici was keen to get back to work and get on with it. At conference in the Commission the next day. Mr Carter thought
that Mr Federici was to be unavailable for the conference on the Friday, not that he was unavailable all week. This impression
differs from that of Mr Cattalini. He gave Mr Federici a telephone call and asked him to return the call. He advised him in the
message that work was available. Mr Carter says the meeting on Friday with Mr Krygsman and others boiled down to an issue
of Mr Federici not ringing and Mr Carter indicated that if Mr Federici made himself available there would be work. He says
Mr Krygsman acknowledged to him that he had said to Mr Federici that if you want a job you ring and keep ringing Mr Carter.
Mr Carter says the meeting was left with Mr Krygsman to get back to Mr Carter within one or two weeks after speaking to
Mr Federici. Mr Carter says he did not hear from Mr Krygsman or Mr Federici and assumed Mr Federici was not interested in
work.

24 The system of labour is well described by Mr Brian Petchell, a witness for the respondent. Mr Petchell, in my view gave a very
clear, honest and reliable account of how matters operated between parties for the shearing operation at the Baldivis sheds. Mr
Petchell is a shearer of some 33 years experience. He currently shears at Baldivis and when there is no work he seeks work
with other contractors. These contractors are contacts he has had in the industry for some time and he always seeks to give
priority to the Baldivis work as it is his main source of income.

25 Mr Petchell says that the Baldivis work is irregular. He usually gets a call from Mr Carter and if he has not heard for 4 or
5 days he will ring Mr Carter to ascertain what work is on. He has done this a few times. He says there is never an obligation
for him to be given work, he looks for alternative work himself and he can refuse work. He says there is no official ranking,
however there is unofficial list and it depends on the length of time worked there. He would expect priority over those who
have not been there as long as him. The availability of his work also depends on his commitment to making himself available
for the Baldivis contract and his availability at the time. Whether he continues to receive work also depends upon whether he
keeps up decent tallies for the times that he works.

26 Mr Petchell says there is never any written contract, it is simply a verbal agreement about when to work and he is paid a rate
per sheep. He does not receive any leave entitlements. He says if there are sufficient sheep he would usually be expected to be
contacted for Baldivis work. Baldivis work always has a deadline with a boat leaving. If he is away in the bush shearing and
comes back 2 or 3 days late, ie after the Baldivis job has started, he might have to wait until they put another shearer on. The
number of shearers employed depends on the number of sheep to be shorn and also how quickly they must get through those
sheep for the purposes of departure of the boat. Whilst there is nothing set with Mr Cattalini, Mr Petchell says that he would
expect to get work due to his long service with Mr Carter and Mr Cattalini.

27 I do not go to all of the evidence in determining this application. Credibility is not an issue arising from the hearing. I am
satisfied that each witness gave a faithful account of how they perceived matters and of what had occurred from their
perspective. I was however impressed by the evidence of Mr Petchell, he was the only witness not to be bound up in the course
of this dispute. He gave a clear and frank account of his employment relationship with Metro Shears and how Mr Cattalini and
Mr Carter operated. I would rely on his evidence in terms of understanding how the employment relationship operated.

28 It is clear from conference and made clear by the Commission at hearing that the parties agreed that Mr Federici was to have a
ranking of 12 applied to him for the shearing operation that was controlled by Mr Carter and Mr Cattalini. I say controlled
because Mr Cattalini was the employer, however, on a day to day basis Mr Carter was the main organiser of the labour. In
other words if Mr Federici was to be engaged on a particular day, typically Mr Carter was the person to contact him or vice
versa he was the person to be contacted. This later point is a point of contention between the parties. The point of contention is
not whether Mr Carter called the shots as opposed to Mr Cattalini, the evidence of Mr Cattalini himself is clear on that. The
contention is who should have called who when work was on.

29 The impression gained from Mr Petchell�s evidence is one of a fairly regular employment relationship between Mr Petchell
and Mr Cattalini, and seemingly for other shearers as well, albeit there is no guarantee of ongoing work. The relationship is
one where an informal list or ranking applies based on treatment, good work, availability and length of time on the job. Whilst
there are no guarantees of work Mr Petchell would expect to be given work depending on the number of sheep to be shorn.
Typically Mr Petchell is contactable for work, and contacted by Mr Carter. If that does not happen he tends to check up, to see
where progress with the work is, particularly as he needs to organise work with other contractors when the Baldivis shed is not
operating. He tends to organise himself to be available for the Baldivis shed.

30 The respondent says the nature of the contract is such that there is no obligation to provide Mr Federici work. Each period of
operation at the Baldivis shed operates as a separate and distinct contract. In that sense there is no guarantee of ongoing
employment. Likewise there is no guarantee for the employer that the employee will be there on each and every occasion if he
is required.

31 The applicant says that the shearing industry is one where shearers are generally engaged by shearing contractors. Once they
are engaged by a shearing contractor, essentially as long as their performance is satisfactory they remain with the contractor for
some time. When work is available the contractor contacts the shearer who attends to the job. The applicant complains that
after 1 April 2001 Mr Federici was never again called for work.

32 On the basis of Mr Petchell�s evidence it would seem that there were no guarantees of work but that he would expect to get
work from Metro Shears as he has always been committed to the Baldivis sheds. Mr Federici�s evidence (Transcript pg 110-
110a) displays that the work operated for the period of the particular contract for the number of sheep to be shorn each time. I
think there is something to be said for the argument that there is no binding ongoing contract from which Mr Federici has in
fact been terminated. In other words the nature of the work is that it comes and goes. A shearer is employed for the duration of
filling an order for a boat and on completion of that he finds work elsewhere unless another boatload is required. The nature of
the contract would then be the offer and acceptance of work to work on a particular contract at a particular time. This is
opposed to a contract more generally where the employee is required to work on each occasion and holds himself available for
work when it arises. I think there is merit in the argument that no long term employment contract arises, and in that sense it is
difficult to know how, in the circumstances of this matter, a dismissal can be said to have occurred.
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33 In any event, the letter of Mr Munns to Mr Krygsman of 21 December 2000 [Exhibit RJK2] makes clear the agreement
between the parties. Mr Federici was to be offered work if 12 or more shearers were required and he was to advise the
employer of his availability. Implicit in this was that there was no binding obligation on Mr Federici to take up the offer of
employment at each instance.

34 Has Mr Federici subsequently been dismissed as alleged by the applicant? The evidence of Mr Federici is that he has not
worked for Metro Shears since 1 April 2001. This is common ground. On 1 April 2001 Mr Carter and Mr Federici had a
discussion at the instigation of Mr Carter designed to smooth things over. Mr Carter asked that they �call it quits�; forget what
had happened as they both had to make money and get on with the job. They shook hands on that. At that stage they shook
hands on the basis of letting bygones be bygones. Mr Federici says that he thought about it afterwards and considered that he
was aggrieved. He had principles to stand by and considered that he was only offered work following conferences in the
Commission.

35 There was a dispute between the parties as to who was to telephone who concerning employment. Mr Federici says he got a
call from Mr Carter on 3 April 2001 but did not ring him back as he was on night shift. He has not contacted Mr Carter or Mr
Cattalini since the conference in April 2001. He was not available for work that week in April as he had secured work
elsewhere. He says that Mr Carter and Mr Cattalini knew he was not available for work that week.

36 I am struck by this evidence because in effect Mr Federici is saying that he did not seek work from Mr Carter following their
discussion. He considered that Mr Carter should have contacted him and as he did not then Mr Federici considered that he had
been sacked. Mindful of my obligations under section 26 of the Act, I find it very difficult to conclude in the face of
Mr Petchell�s evidence, and in the face of Mr Federici�s evidence, that Mr Federici�s treatment by Mr Carter was so unfair as
to warrant a finding of unfair dismissal or a finding of a dismissal at all. Having squared off with Mr Carter on 1 April, agreed
to let bygones be bygones, and get on with the work, he then did not trust Mr Carter and did not even ring him to check on the
availability of work. Mr Carter says that Mr Federici did not want to work that week. Mr Carter says he met with
Mr Krygsman on 6 April 2001 and did not hear from Mr Krygsman past that time.

37 The respondent says that Mr Federici was never dismissed and that they remain ready to abide by the terms of agreement
reached in conference before the Commission in December 2000 that when work is available and Mr Federici chooses to
contact the employer then he will be employed. This agreement is, they say, covered by the letter from Mr Munns at that time.
The applicant says that the issue of ranking and who was to make contact was still in dispute. I do not recite again all the
history of this matter. However, as at the December and April conferences the parties were in agreement that Mr Federici
would stand at number 12 in the pecking order of shearers and that if there were enough sheep for 12 shearers on any day then
Mr Federici would be offered work. This was subject to 24 hours notice each way, ie of the availability of work or of the
unavailability of Mr Federici for work. Mr Federici agreed also to work at the Stirling and Baldivis yards. There was a factual
dispute between the parties at that time whether in the period since the conference in December 2000 Mr Federici had been
excluded from work on occasions when 12 shearers were required. This matter was to be discussed separately by the parties.
The Commission heard nothing further from the parties until the Commission wrote to the applicant on 26 June 2001 to
ascertain whether they alleged a continuation of exclusion of Mr Federici from the workforce or the file could be closed. The
applicant requested that the matter be heard and it was thus referred to hearing on 8 August 2001, the Memorandum for
Hearing and Determination having been agreed with the parties.

38 The respondent further submitted that having reached agreement in December 2000 then any dispute about what happened to
Mr Federici between December 2000 and March 2001 was a different dispute to the original dispute and could not be dealt
with at hearing. They submitted that what had occurred pre December 2000 or post April 2001 could be dealt with at hearing.
The applicant submitted that the dispute was the same dispute simply continued on.

39 It is the evidence of Mr Carter, Mr Federici and Mr Krygsman that Mr Carter called Mr Federici in the days following the
conference. It is the evidence of Mr Federici that Mr Carter knew that he was unavailable in the weeks following the
conference. Mr Federici on his own evidence did not return Mr Carter�s telephone calls or follow up work with Mr Carter at
any stage following 1 April 2001. He complains that Mr Carter did not contact him, hence he was excluded from work and
thus unfairly dismissed. Mr Federici on his own evidence was distrusting of Mr Carter following their discussion on 1 April
2001. Perhaps because of this reason or because he considered that it was Mr Carter�s job to ring him and offer him work,
Mr Federici did not initiate any further contact with the respondent. This is not how Mr Petchell tended to operate. One would
have thought that given the long history to this matter that Mr Federici would have contacted Mr Carter, at least to make sure
of his work status rather than assuming he was being excluded. He had previously contacted them �plenty of times about
work� (Transcript pg 118). This is particularly the case given that Mr Carter had initiated the last contact, they had shaken
hands and agreed to improve relations. It is wrong then, in my view, to place all the onus on Mr Carter for future
communications.

40 In assessing the fairness or otherwise of this situation I would first have to form the view that the termination of Mr Federici�s
services occurred at the hands of the employer. In this case at the hands of Mr Carter as he ran the show even though it is
conceded that Mr Cattalini was the employer. I cannot reach that conclusion on the evidence before me that either Mr
Federici�s services were terminated, that if such a termination can be said to have occurred then it was at the hands of Mr
Carter, and that in all the circumstances it was unfair. In assessing whether a fair go was afforded all round (Undercliffe
Nursing Home �v- Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385) it is necessary to take account of the employer�s as well as the employee�s rights. I consider that on the
evidence it would be one-sided indeed to lay all the responsibility on Mr Carter for not having contacted Mr Federici for work
after 2 April 2001. Mr Federici should have assumed some responsibility especially as he has earlier complained of his
exclusion on many occasions, had been offered work and in particular had agreed with Mr Carter to leave the past behind. Yet
on his own evidence he simply did not trust Mr Carter and did not contact him or have Mr Krygsman contact Mr Carter. Mr
Carter, on Mr Krygsman�s evidence, also complained of the difficulty of communication with Mr Federici. In my view by
Mr Federici�s approach to his employment is not adequate to justify a finding of unfair dismissal or a finding of dismissal at
all, given the circumstances of how the operations worked, the length of the dispute and the state of discussions between Mr
Carter and Mr Federici.

41 From Mr Petchells� evidence it is clear that if another job is taken with another contractor then the duration of that job is not
necessarily known up front. It depends on the number of sheep and how the job goes. It is also clear and commonsensical that
Mr Petchell let Mr Carter know when he was back, available and looking for work. In that sense it is not as straightforward as
assuming everyone is always available for work unless they say otherwise and then knowing exactly how long they will be
unavailable and the employer calculating how this places them vis a vis each new job. It is simpler than that. If a shearer�s
track record and availability is good they keep getting offered work when a boatload of sheep are required. Both employer and
employee communicate about the availability of work and labour. Indeed Mr Federici�s own evidence says as much. In relation
to when work commences he says �Well, you ring them up and touch base with them, tell them you�re available, I suppose.�
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42 Mr Krygsman�s evidence is that he responded to Mr Carter�s complaint on 6 April that Mr Federici had not returned telephone
calls as follows�

�Now, as I indicated to the employer and subsequent to the worker, people have got to start talking to each other. If there
is work, then fine. People have got to be contacted. If people aren�t available, then they ought to be contacting the
employer. It seems too simple.� (Transcript p57)

The employer did indicate to Mr Krygsman that Mr Federici should ring up on an ongoing basis and his response was �that
seems to be causing a lot of confusion.� Mr Krygsman�s only involvement with the matter after 6 April 2001 was to chase up
some records of the employer�s in June 2001. He did not contact anyone at Metro Shears after 6 April 2001 and did not know
whether Mr Federici had. Mr Krygsman did say to Mr Carter and Mr Cattalini at that meeting, and in response to the concerns
which they raised, that he would speak to Mr Federici about his communication with the respondent. He did so and advised Mr
Federici that if he was not available to work for the respondent then he should contact them; otherwise he was still on the
pecking order. As soon as he was available he should then let the employer know (Transcript p.60). This did not occur.

43 For all of the reasons above I would dismiss the application.
44 The respondent in closing submission raised the issue of costs. The general policy in industrial jurisdictions is that costs ought

not to be awarded except in extreme cases (Denise Brailey v Mendex Pty Ltd t/a Mair and Co. Maylands 73 WAIG 26 @ 27).
The case for the applicant cannot be conceived of as frivolous or vexatious and does not fall within the general policy espoused
in Brailey v Mendex. Having regard to s26 of the Act, the Commission would dismiss the application for costs.

_________
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Reasons for Decision
(Given ex tempore as edited by the Commissioner)

1 This matter was brought to the attention of the Commission by a notice of application pursuant to Section 44 of the Industrial
Relations Act 1979 (the Act) on the 7th of December 2001, when the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian Branch (the Union) applied to the Commission for a conference..

2 The subject matter of that conference was the dispute between the Union and Parins (the Respondent) over the alleged unfair
dismissal of one Steve Radic. There were some exchanges between the parties early in the proceedings about the competence
of that application, that is, whether Mr Radic was a member of the Union at the relevant time. It seems to me that he was a
member at the time the s.44 notice was filed and on that basis the Union was entitled to represent him.

3 Even if that is not correct, this is a dispute between the Union and Parins, not between Steve Radic and the Respondent and in
that case the Commission would have jurisdiction to deal with the matter in any event. I do not intend to take that any further
because Mr Clarke, who appeared for the Respondent, having raised the matter left it deciding to deal with the matter on its
merits.

4 The conference which was convened after the application was filed took place on the 17th of December 2001 and it was not
successful in resolving the matter and so pursuant to the powers vested in the Commission under s 44(9) the Commission
issued a Memorandum of Matters for Hearing and Determination under s.44 and referred for hearing the following,

�The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian
Branch Union say that its member, Steve Radic has been unfairly dismissed by Parins and seeks orders for compensation.�

5 The schedule was amended at the beginning of this hearing by consent to read. �The Respondent employer denied there had
been unfairness in the dismissal of Mr Radic and says the application should be dismissed.�

6 The matter before the Commission is what can be described as a classical unfair dismissal case.
7 The relevant history is as follows. Mr Radic gave evidence to the Commission that he is 63 years of age. He migrated to

Australia in 1958. He worked for Electric Power Transmission at various sites including Hamersley Iron, Mount Newman and
in Mount Isa. He worked for Skilled Engineering at Telfer and in 1988 he started his service with the Respondent having been
employed by Mr Vic Parin who is a principal of the company and who at that stage, and until recently, was actively what might
be described as the Chief Executive Officer of the Respondent.

8 It is relevant for these Reasons to record that Mr Parin and Mr Radic have a community of interest ethnically. They were able
to converse in Yugoslav and so over the years their communication was one which was quite close and maybe a little different
than in the usual employer/employee relationship.

9 There seems that there were no problems in the working relationship from 1988 through until May 1998 when Mr Radic asked
if he could have 3 months leave to work on renovations of his private residence. It is relevant to note, too, that the evidence is
that Mr Radic has rental properties apart from his personal residence.  In 1999 He returned to work with the Respondent.
According to the Respondent, from then on, and particularly into the year 2000, his standard of work deteriorated in
concerning ways.

10 The Respondent had, for many years, operated a business system using a target hours approach to repair heavy vehicles. As I
understand it, when a vehicle is brought in for repair an assessment is made of the various types of labour input that are
required to complete the repairs in the categories of mechanical, electrical, paint, and panel.

11 The supervisor makes an assessment of the hours to consist the target for each category of work and the employee who is
assigned to do that work is given the opportunity to make their own assessment and agree or not with the targets that the
supervisor nominates. Then, once the target has been nominated a recording system tests the employee�s performance against
the target. Prior to the introduction of computers this was done manually. The technique has been in use for many years in the
mining and plant maintenance industry.

12 In March 2000 it was brought to Vic Parin�s attention that the Applicant had not been performing well, and so he decided,
because of their relationship to personally run a job with him. He did so and at the end of that job he was dissatisfied with the
performance of Mr Radic to the extent that he gave him a verbal warning and pointed out to him the difficulties that he saw
with his performance in that instance.

13 The next relevant event was in March the following year, 2001, when there was a warning issued to Mr Radic. He received or
was shown two pieces of paper which, according to the evidence of David Parin, is a system that the employer organisation of
which the Respondent is a member recommends..

14 In the first instance that includes interviewing the employee; recording that interview, giving a record of interview to the
employee and asking them to sign it, followed by a first formal warning. Both of those events occurred to Mr Radic on the 1st
of March 2001.The record of interview is Exhibit K1 and the first formal warning is Exhibit C1.

15 Essentially the process was designed to draw to the attention of Mr Radic the concerns the Respondent had with his work
performance and practices. I will say more about those documents later in my analysis.

16 The next relevant event was on the 17th of March 2001 when a second warning was given. The same matters were at issue as
in both the first written warning and the first verbal warning, that is, issues concerning productivity and work practices. Mr
Radic was shown the document headed �Second and Final Warning,�(Exhibit K2)and he would not sign the document.

17 Soon after he received the second and final warning Mr Radic presented the employer with a medical certificate, (Exhibit K3)
which expresses the opinion of the medical practitioner that Mr Radic was ill and he would not be fit for work for a period of
3 months. I will make some comments about the certificate later in these Reasons.

18 The Respondent made some inquiries about that medical certificate, not unexpectedly in my view, but paid sick leave for the
whole of the period of leave that Mr Radic took until he brought the leave to an end himself coincidentally about the time that
his sick leave entitlement ran out some 11 weeks later. He returned to work in November 2001.

19 On the 4th of December the issues which had been consistently raised from the year 2000 again became issues and there were
meetings between Mr Parin, Mr Larcombe and Mr Barrett, who did not give evidence here today and who perhaps may have
been of assistance to the Commission, about the future of Mr Radic as an employee of the Respondent, and as a result of those
discussions it was decided that the Respondent would bring the employment relationship to an end.

20 Mr Radic was invited to a meeting attended by the three gentlemen named in paragraph 19. They told him about the letter and
its contents (Exhibit K4). They also presented him with payslip details (Exhibit C4) - which indicated a final pay of
$8,804.00 plus a separate payment, of $6,865.65 for long service leave.

21 The proceeding chronology is sufficient for the Commission to put it�s conclusions in context. First, though, findings need to
be made about the credibility of the witnesses who appeared before the Commission. I had the opportunity to carefully observe
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Mr Radic in the witness-box. It must be said that English is not his first language and that sometimes he is hard to understand,
however, I have to say that I did not have a great difficulty in absorbing what he said and I took the opportunity during the time
Mr Radic was in the witness box to clarify matters about which I had doubts.

22 His response to cross-examination shows that his comprehension of English is excellent and that he does understand what is
said to him in English although his responses are not fluent in that language.

23 What I can say, and the impression I get was that on a number of occasions I thought he was being less than frank with me
about the story. He was inclined to obfuscate the truth sometimes. I do not think that was done in any wilful way, that is, in a
way designed to mislead me, but he was evasive and I have to record that is how his evidence appeared to me.

24 All the witnesses who appeared for the Respondent were subjected to a vigorous forensic cross-examination by Mr Kucera,
who appeared for the Union, but the fact that they were able to stand up to that cross-examination convinces me even more so
that there is considerable substance in their evidence. The main witness for the Respondent was Mr Victor Parin, he gave the
impression that he is a very experienced person who has run a business for many years. He is a hands-on boss; who
communicates well with his workers. Clearly he had a special relationship with Mr Radic and it is open to conclude and I do
that Mr Parin understands him quite well.

25 I accept the truth of Mr Victor Parin�s evidence.
26 The Commission heard evidence from David Victor Parin who is the commercial manager of the Respondent and who was

much involved in the later events, that is, those events involving the Applicant starting in March 2001. He did find some of the
questions put to him in cross-examination hard to answer, but Mr Kucera was extremely vigorous and I suspect all but an
experienced witness would have. In that context his answers do not detract from the overall reliance that the Commission
ought to place upon the truth of his evidence.

27 Evidence was taken from Mr Phil Larcombe and I have no reason to doubt any of his evidence. He is a human resources
consultant whose evidence demonstrates that he has a good understanding of the principles and rules that have to be applied.
His evidence was not diminished by the same vigorous cross-examination to which I have referred previously and there is no
reason why I should not accept him as a witness of truth.

28 I therefore find where the evidence of the Respondent differs from the evidence presented by Mr Radic that I am obliged to
accept the evidence presented by the Respondent.

29 The law to be applied in these matters is well known. What is essential is that there be a fair go all round. That is a fair go to
both the employee concerned and employer. The law says that an employer is entitled to hire and fire and tribunals will not
interfere with that right unless there has been unfairness, harshness in dealing with the employee which would constitute an
abuse and so invalidate the right to hire and fire. These are the simple tests that need to be applied. (Undercliffe Nursing Home
v FMWU (1985) 65 WAIG 385, Re:Loty and Holloway v AWU (1971) AR 95, Shire of Esperance v Mouritz (1991) 71 WAIG
891)

30 I accept that in March 2000, after a long period with the Respondent, Mr Radic�s work standards, for some reason that is not
immediately apparent started to deteriorate. I accept by that stage he was a very experienced mechanic who had been able to do
the work that had been allocated to him to the satisfaction of the employer. But eventually there started to be concerns
expressed by the supervisors regarding his failure to meet his work targets. Mr Vic Parin decided to personally get involved
with him and try and analyse what was being reported to him to test the accuracy of those reports. If they were true Mr Parin�s
intention was to try and help Mr Radic not only as an employer but as a friend. I think it is fair to draw that conclusion from his
evidence that was his motivation.

31 After working with Mr Radic during March 2000, Mr Parin decided that he was not working to the standard that was required
and Mr Parin issued a verbal warning. He did not put the warning in writing, but nor did he have to.

32 What must consist a warning is that the employer discovers an employee doing something that the employer does not like
concerning conduct or work performance, that the employer assists the worker identify the deficiency, helps him address any
necessary change and then gives the employee a reasonable opportunity to make the change before a review is made.

33 What the worker must know is that at the end of that process that if he does not improve there is a very good chance that he
might lose his job. That is the warning process. It is not necessary that the warning be in writing, although it is prudent
management to make records of such events.

34 By March 2002, a year later, as far as the Respondent was concerned nothing much had changed as far as Mr Radic was
concerned. There were still the same problems and he was warned again, albeit called a first warning.

35 At the same time his wage was reduced by $50 a week. There would be debate between managers of people about whether that
is a good idea or not. Whether it is or not is not for me to decide. Subject to meeting contractual obligations an employer is
able reduce the wages just they are able to increase them.

36 I do not know whether reducing the rate is a good idea. It has the connotation of punishment, and there are some doubts
amongst the psychologists whether that works. But others would argue it gives an incentive to get the reduction back again.

37 Whether that punishment, because it is a punishment, is significant or not in the total outcome of this matter depends upon all
the other issues that surround it. However, the fact of the matter is Mr Radic did get a reduction in pay. Another factor is that
by the 17th of August, according to the Respondent, that reduction in pay had not changed how he was working. The
Respondent said the same deficiencies were still occurring and it had a meeting with Mr Radic about its continuing concern
relating to performance and work practices.

38 Mr Larcombe gave evidence about his preparation for the meeting. He assured himself, as he should have, that the issues that
were going to be raised with Mr Radic were justifiable on the facts. He says that he asked the supervisor, Mr Barrett to provide
him with information on recent jobs. An analysis showed that the same things that were happening back in 2000 were still
happening and I find it was legitimate for the Respondent to act upon that information.

39 It is not believable that Mr Barrett would have continued to make complaints about performance if there had been a whole
number of weeks or months where Mr Radic had been performing well. Any reasonable manager would have asked Mr
Barrett, �Does this constitute a fair assessment of what this man is doing?� Mr Larcombe says he did that; he asked that
question, and his evidence is that he did, it was then legitimate to put to Mr Radic that he was not working to the required
standard, and so therefore that warning was given.

40 Soon after, on the 7th of September, Mr Radic went to see a General Practitioner who gave him a certificate to say that he was
�ill� and he would be unfit for work for a period of 3 months. This was an extended period and in that context the Respondent
thought the certificate was unusual. That it probably was is supported by the form of the certificate which provides only for
durations of days or weeks and the practitioner has had to delete these and insert months.
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41 In my experience it is extremely unusual for a practitioner to issue a certificate of that nature for that period, and it is no
surprise that any reasonable employer would check it. It is not that the Respondent needed to suspect that Mr Radic was trying
to put one over, it is that the certificate and style is unusual and that the Respondent then being asked to pay sick leave for
some considerable period, was entitled to satisfy themselves as to the efficacy of the certificate.

42 In Caroline Rourke v Karratha and Districts Tourist Information Centre (1997) 77 WAIG 2779 it was held that:
I think there is little comfort in the medical reports upon which the applicant relies when they are examined against the
objective facts in the matter. That a medical practitioner in general practice issues a certificate that a patient should
work in a particular way is by no means holy writ. It is a professional judgement to be respected for what it is worth but
by no means is an employer bound to blindly respond to the medical assessment when it is in possession of facts which
may not have been available to the medical practitioner

I understand this to mean that that an employer is entitled to consider the certificate, along with surrounding information, to
establish its efficacy. That an inquiry was made with medical practitioners in thisinstance, in my view, should not be taken to
mean that there was any distrust of Mr Radic at all and does not become part of the matrix of events which the Applicant
Union says led to his dismissal.

43 As it happens, the Respondent was satisfied with an answer given to it by an attending psychiatrist to the effect that Mr Radic
was suffering from stress and would need that time off. They honoured both the medical certificate and their obligation to pay
the sick leave.

44 It is passing strange that almost to the day that his accumulated sick leave was exhausted that Mr Radic came back to work.
Even though I am not asked to draw any conclusions from this coincidence, I nevertheless note that it raises questions in my
mind concerning motivation.

45 Mr Radic returned to work early in November. By the 4th of December his work performance still had not improved. There
was a discussion between him, Mr Barrett, Mr Larcombe and Mr Parin. He was told about the Respondent�s problems with his
lack of productivity, wastage and re-work. He was given examples of things that he had either done or not done which had
caused it difficulties and as a result the contract of service was terminated.

46 It is open to criticise the methodology of the termination. It would have been better if Mr Radic had a supporter with him at the
time. That he did not though does not invalidate the whole process. In Shire of Esperance v Mouritz (ibid), Kennedy J held that
in such matters it is a question of balance and that the whole of a dismissal will not be found bad because one particular part of
procedure failed.

47 This is a case where one must consider the balance and the Commission is drawn to the conclusion, which is unavoidable, I
think, that here is a situation where there were difficulties with an employee�s performance. These were raised with him over a
period of 2 years; both informally and formally. Mr Radic at the time had gone to the Applicant Union for advice. The implied
criticism of Mr Mossenton about the way he dealt with Mr Radic is misplaced in that it is suggested that he did not sign Mr
Radic up and there is something wrong with that.

48 I think Mr Mossenton deserves nothing but praise for the good, sensible way that he handled the matter. He became involved
when someone needed help. At the end of the day he didn�t immediately grab Mr Radic to extract money for fees just because
he came into the Union office. Mr Mossenton gave advice for someone who needed it at the time. In my opinion that was a
sensible approach by an experienced union official and he should not be criticised for it.

49 Ultimately on consideration of all of the issues that must be put into the balance, even though some of the procedure might not
have been absolutely correct, on balance, nothing adverse can be said about the propriety of the decision to terminate Mr
Radic. This Respondent has done everything that a Respondent has to do in executing a termination of an employee. I intend to
dismiss the claim. Orders will issue accordingly.

_________

2002 WAIRC 05556
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
PARINS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 15 MAY 2002
FILE NO/S. CR 280 OF 2001
CITATION NO. 2002 WAIRC 05556
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr T. Kucera appeared on behalf of the applicant
Respondent Mr D. Clarke appeared on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Kucera on behalf of the applicant and Mr D Clarke on behalf of the respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05593
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
C.E.C.K. PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY 17 MAY 2002
FILE NO. CR 278 OF 2001
CITATION NO. 2002 WAIRC 05593
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given ex tempore as edited by the Commissioner)

1 For the reasons I will describe later there is no appearance by either of the parties in this matter. These are my Reasons for
Decision.

2 This application arose from a referral to the Commission pursuant to section 44 of the Industrial Relations Act (the Act), by the
Construction, Forestry, Mining and Energy Union of Workers (the Union) on or about 3rd December 2001. By that notification.
the Union claimed that it was in dispute with C.E.C.K. Pty Ltd (the Respondent) over the termination of a job steward, Mr
Charles Workman. That dismissal was said to be contrary to clause 37 of the Building Trades Construction Award 1987. The
Union had disputed the termination but, notwithstanding that disputation, the employer went ahead with it.

3 The matter was the subject of a conference pursuant to section 44 held on 5th December 2001. At that time the Commission
was told that there had been three people dismissed including Mr Workman. According to the then Counsel for the
Respondent, Mr Di Girolami, the employment conditions of all of the workers who had been dismissed were subject to
registered Workplace Agreements. A Workplace Agreement between the Respondent and Mr Workman had been signed on
22nd November 2001 and subsequently registered, and therefore the Commission had no jurisdiction. Mr Di Girolami said the
dispute should go to the Industrial Magistrates Court. He also drew to the Commission�s attention that the Union had launched
proceedings in the same matter before the Australian Industrial Relations Commission.

4 The conference was unavailing in resolving the matter and the Commission, in the face of a denial from the Union that there
was an existing workplace agreement, decided to refer the matter. That it was aware that there was a jurisdictional issue is
revealed by the schedule to the memorandum of matters for hearing and determination itself. The second paragraph records as
follows�

�The respondent says that the Commission has no jurisdiction to deal with the matter and the application should be
dismissed for want of jurisdiction.�

5 The Commission then went about listing the referred matter and a notice of hearing was issued on 20th December 2001 for the
matter to be heard at 10.30 on the 29th April 2002.

6 On 26th April 2002 the Commission checked with the parties to ascertain whether they were prepared to proceed and, as a
result of that action, the Commission was advised that solicitors for the Union had found that Mr Workman was party to a
current workplace agreement with the Respondent and consequently the solicitors had lodged an application alleging an unfair
dismissal in the Industrial Magistrates Court pursuant to the Workplace Agreements Act.

7 It transpires that neither the solicitors for the Union nor the solicitors for the Respondent advised the Commission that these
proceedings would no longer be necessary. By email communication on Friday 26th April 2001, the Commission was told - and
I quote paragraph (e) of that email�

�The union wishes to discontinue the matter and Mr Downes �has no objection.�
8 Apparently Mr Downes is the solicitor for the Respondent although no notification of his appointment as such has ever been

filed in the Commission.
9 I need to make some comments about what has transpired in this case. The Commission has set about listing a matter for

hearing. It has gone to the trouble of making arrangements for these proceedings to take place. These arrangements were
carried out in good faith, having accepted prima facie the pleading of the Union that there was no workplace agreement
covering Mr Workman, who is the subject worker.

10 When checks were made by the parties and it was discovered that there was an extant workplace agreement, there is a
considerable and regrettable lack of courtesy, to say the least, in the failure to inform the Commission so it could make better
use of the time that it put aside to deal with this matter.

11 By the lack of appearance here today and because of the history that I have recited, I intend to dismiss the matter for want of
prosecution and orders will issue accordingly.

_________

2002 WAIRC 05591
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
C.E.C.K. PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
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DATE FRIDAY, 17 MAY 2002
FILE NO. CR 278 OF 2001
CITATION NO. 2002 WAIRC 05591
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
_________________________________________________________________________________________________________

Order
THERE being no appearance by the Applicant nor the Respondent, the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders�

THAT the application be dismissed for want of prosecution.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 05586
ALLEGED REFUSAL OF PAYMENT OF LONG SERVICE LEAVE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN REZUAN DAVIES, APPLICANT
v.
YOUNGS WA PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 17 MAY 2002
FILE NO. CR 23 OF 2002
CITATION NO. 2002 WAIRC 05586
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction.
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr G McCorry (agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 15 April 2000, pursuant to s.44 of the Industrial Relations Act 1979 (�the Act�) the Commission referred the following

matter for hearing and determination�
(1) The Applicant was employed by the Respondent from 1 April 1986 until 11 January 2002 when his employment

was terminated on the ground of serious misconduct.
(2) Prior to the date of termination the Applicant had accrued an entitlement under the Long Service Leave Act 1958 to

13 weeks� long service leave.
(3) Pursuant to s.44(7)(a)(iii) of the Industrial Relations Act 1979, the Applicant claims the Respondent has refused to

pay the Applicant pay in lieu of accrued long service leave.
(4) The Applicant concedes that, solely for the purposes of this application and without prejudice to any other rights

and claims that he seriously misconducted himself. This concession is made solely because the Applicant says that
the reason for his dismissal is irrelevant to his entitlement to payment for accrued long service leave. The
Respondent denies that the reason for dismissal is irrelevant.

(5) The Applicant seeks an order that the Respondent pay him 13 weeks� pay as payment for accrued long service
leave.

(6) The Respondent opposes the Applicant�s claim and says that�
(a) Pursuant to s.11(2) of the Long Service Leave Act 1958 and s.23(1) of the Industrial Relations Act

1979 the Commission has no jurisdiction to hear and determine the Applicant�s claim for long service
leave;

(b) The Applicant lacks standing to refer the claim to the Commission;
(c) Pursuant to s.8(2) of the Long Service Leave Act 1958 the Applicant has no entitlement to long service

leave pay by reason of having been dismissed for serious misconduct.

The Jurisdictional Issues
2 The Respondent contends the Commission has no jurisdiction to hear and determine the Applicant�s claim for payment of long

service leave under the Long Service Leave Act 1958 (�the LSL Act�), as such claims can only be instituted in the Industrial
Magistrates Court. The Respondent also argues that the Commission has no jurisdiction to hear and determine the claim as the
Applicant is a former employee and has no standing to bring the Application. Further it is argued the Commission cannot hear
and determine the claim as the nature of the dispute requires the Commission to exercise judicial power and the Commission is
not empowered to exercise judicial power under s.44 of the Act
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The Legislation
3 Section 44(7)(a)(iii) of the Act provides�

�(7) The Commission may exercise the power conferred on it by subsection (1) � 
(a) on the application of � 

(iii) an employee in respect of a dispute relating to his entitlement to long service leave;�
4 Section 11 of the LSL Act provides�

�(1) An industrial magistrate�s court has jurisdiction to hear and determine all questions and disputes in relation to rights
and liabilities under this Act, including without limiting the generality of the foregoing, questions and disputes � 

(a) as to whether a person is or is not an employee, or an employer, to whom this Act applies;
(b) whether and when and to what extent an employee is or has become entitled to long service leave, or

payment in lieu of long service leave;
(c) as to the ordinary rate of pay of an employee;
(d) as to whether the employment of the employee was or was not ended by an employer in order to avoid

or to attempt to avoid liability for long service leave; and
(e) with respect to a benefit in lieu of long service leave under an agreement made under section 5.

(2) Jurisdiction granted under subsection (1) is exclusive of any other court except where an appeal lies to that other
court.�

Jurisdiction
5 Section 11 of the LSL Act was enacted in 1995 by the Industrial Relations and Legislation Amendment and Repeal Act No

79 of 1995.
6 The Respondent argues that s.11(2) of the LSL Act confers exclusive jurisdiction on the Industrial Magistrates Court to hear

and determine disputes about long service leave. It is argued that the Commission is �any other court� for the purposes of
s.11(2) of the LSL Act. In support of its arguments the Respondent says prior to the 1995 amendments to the LSL Act
jurisdiction was conferred under the LSL Act on a Board of Reference to deal with disputes about long service leave and the
enforcement of a determination by the Board was vested in the Industrial Magistrate�s Court. The Respondent says the
amendments were made as a result of a recommendations made by the Fielding Review of WA Labour Relations Legislation
(1995) at page 418 that the Industrial Magistrate�s Court be given exclusive jurisdiction to determine questions and disputes
regarding rights and liabilities under the LSL Act.

7 Mr Schapper on behalf of the Applicant contends that the Commission is not �a court� within the meaning of s.11(2) of the
LSL Act. It is argued that had Parliament intended the Commission not to have jurisdiction to hear and determine long service
leave matters in respect of claims by individual applicants it would have been a simple matter to repeal in s.44(7)(a)(iii) when
Act 79 of 1995 was enacted. It is said the failure to do so shows that that was not the intention of Parliament.

8 As Mr Schapper points out the Commission has been held to be a �court� for some purposes but not for others. In Re Sharkey;
ex parte Robe River Mining Co. Pty Ltd, unreported; FCt SCt of WA; Library No. 940031; 28 January 1994, the Commission
was held not to be a �court� for the purposes of the Suitors Fund Act. However in Helm v Hansley Holdings Pty Ltd 79 WAIG
1860 the Commission was held to be a �court� for the purposes of the Corporations Law. It is argued on behalf of the
Applicant that the LSL Act and the Act are related Acts in the sense that they have long made various references to each other.
Further that as the LSL Act and the Act are related Acts and as Act 79 of 1995 simultaneously amended both Acts, the failure
to remove the pre-existing jurisdiction of the Commission under s.44 shows that Parliament intended the Commission to
continue to have jurisdiction under s.44 to hear and determine disputes arising under the LSL Act. Consequently it is
contended that it follows on this basis alone that the word �court� in s.11(2) of the LSL Act does not include the Commission.

9 In response the Respondent says that the fact that s.44(7)(a)(iii) was not repealed from the Act at the time of the
1995 amendments, does not lead to the conclusion that it was intended there be an alternative mechanism to deal with disputes
about long service leave under the LSL Act. Mr McCorry contends that there is still scope for disputes to be dealt with under
s.44(7)(a)(iii) where the dispute arises in respect of an entitlement to long service leave under the Long Service Leave General
Order (1978) 58 WAIG 1.

10 It is also argued on behalf of the Applicant that pursuant to the rules of statutory construction in considering whether a later
statutory provision has repealed an earlier provision there is a strong presumption that the legislature does not intend to
contradict itself but in fact intends both Acts to operate within their given sphere. In Saraswati v R (1991) 100 ALR 193 at
204 Gaudron J observed�

�It is a basic rule of construction that, in the absence of express words, an earlier statutory provision is not repealed,
altered or derogated from by a later provision unless an intention to that effect is necessarily to be implied. There must be
very strong grounds to support that implication, for there is a general presumption that the legislature intended that both
provision should operate and that, to the extent that they would otherwise overlap, one should be read as subject to the
other.�

11 It is also argued on behalf of the Applicant that the presumption is further strengthened by the maxim generalia specialibus
non derogant rule, that is where there is a general provision which applied in its entirety, would neutralise a special provision
dealing with the same subject matter, the special provision must be read as a provision to the special provisions (see O�Connor
J in Goodwin v Phillips (1908) 7 CLR 1 at 14). In particular it is contended that s.11(2) of the LSL Act is a general provision
granting exclusive jurisdiction to the Industrial Magistrate�s Court whereas s.44(7)(a)(iii) of the Act is a special provision
which specifically allows an employee to refer a long service leave matter to the Commission under s.44(9).

12 The Respondent also raises two further arguments in support of its contention that there is no jurisdiction of the Commission to
hear and determine this matter under s.44 of the Act. Firstly it says that the Commission�s jurisdiction conferred by s.23 of the
Act is limited to enquiring into and dealing with industrial matters. As the Applicant is not an employee but a former employee
it is said that he lacks standing to make the application. In support of its argument the Respondent relies upon the decisions of
the Industrial Appeal Court in Kounis Metal Industries Pty Limited v Transport Workers� Union of Australia (1992) 73 WAIG
14, Pepler�s case, Robe River Iron Associates v Association of Drafting, Supervisory and Technical Employees of Western
Australia (1987) 68 WAIG 11; Coles Myer v Coppin 73 WAIG 1754 and Joyce Corporation Ltd v Lawson (1996) 76 WAIG
1653). The Respondent contends that the amendments and definition of �industrial matter� in 1995 by the insertion of s.7(1)(a)
of the Act are expressly limited to claims relating to unfair dismissal and denied contractual entitlements and do not extend to
other monetary claims.
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13 Mr Schapper on behalf of the Applicant contends that the passage relied upon by the Respondent in Kounis Metal Industries
was expressly disapproved of recently by the Industrial Appeal Court in RGC Mineral Sands v CFMETU [2000] WASCA
162 at [75]-[76]; (2000) 80 WAIG 2437 at 2466.

14 The final jurisdictional argument raised by the Respondent is that the matter in dispute requires the Commission to exercise
judicial power whereby under s.44 of the Act the Commission is only conferred with arbitral power (Crewe and Sons v
AMWSU (1989) 69 WAIG 2623; Bell v WA Fire Brigades Board (1995) 75 WAIG 2252). The Applicant in answer to that
argument says the decision of Scott C in Bell (op cit) was wrongly decided and the decision of Crewe and Sons (op cit) can be
distinguished in that s.44(7)(a)(iii) as opposed to the remaining provisions of s.44 expressly confers the Commission with
judicial power.

Conclusion � Implied Repeal
15 In Helm and Hansley Holdings Pty Ltd (op cit) the matter before the Commission was a claim by an employee claiming he had

been unfairly dismissed by the Respondent. Kennedy J with whom Anderson and Parker J J agreed held at [9]; 1861, that the
insuperable obstacle which the appellant faced was that by s.12 of the Act it is expressed that the Commission is a court of
record. Further more that the nature of the Commission�s jurisdiction in determining whether an employee has been unfairly
dismissed requires the Commission to exercise judicial power. The Industrial Appeal Court held that the decision in Re
Sharkey (op cit) and assessing what if any compensation should be paid could be distinguished as the provisions of the Suitors
Fund Act were directed to litigation and primary appeals in the hierarchy of what might be termed mainstream courts. In my
view the matters which have been referred under s.44 in this matter fall quite squarely within the reasons why the Industrial
Appeal Court in Helm v Hansley Holdings Pty Ltd (op cit) found that the Commission to be a �court� for the purposes of the
Corporations Law. In this matter the Commission is required to act judicially. Accordingly, it is my view that the Commission
is a �court� for the purposes of the LSL Act.

16 I do not accept the Applicant�s contention that s.11(2) of the LSL Act is a general provision. Section 11 must be construed in
its entirety. It is apparent that it is a special provision which specifically only deals with questions and disputes as to rights and
liabilities under the LSL Act. It does not deal with disputes in respect of long service leave arising under the Long Service
Leave General Order. In my view s.11(2) of the LSL Act is a special provision in that it only deals with disputes in respect of
long service leave that arise under the LSL Act, whereas s.44(7)(a)(iii) is a general provision. Leaving aside the enactment of
s.11 of the LSL Act s.44(7)(a)(iii) of the Act contemplates applications in relation to all disputes in respect of an entitlement to
long service leave, whether they arise under the LSL Act, the Long Service Leave General Order, a contract of employment or
any other award or industrial agreement. Consequently the Commission is unable to call in aid the rule of generalia specialibus
non derogant.

17 Further it is my view that in so far as s.44(7)(a)(iii) deals with disputes as to long service leave the jurisdiction in respect of
such disputes arising under the LSL Act has been impliedly repealed as effect cannot be given to the two provisions at the
same time. Section 44(7)(a)(iii) however still stands in relation to other disputes in respect of an entitlement to long service
leave. In Larkman v Public Trustee unreported; SCt of WA; Library No 980566; 2 October 1998. Miller J at page 18 referred
to Goodwin v Phillips (op cit), in which Griffiths C J at 7 stated the test for repeal by implication as follows�

� � where the provisions of a particular Act of Parliament dealing with a particular subject matter are wholly inconsistent
with the provisions of an earlier Act dealing with the same subject matter, then the earlier Act is repealed by implication.
It is immaterial whether both Acts are penal Acts or both refer to civil rights. The former must be taken to be repealed by
implication. Another branch of the same proposition is this, that if the provisions are not wholly inconsistent, but may
become inconsistent in their application to particular cases, then to that extent the provisions of the former Act are
excepted or their operation is excluded with respect to cases falling within the provisions of the later Act.�

18 Miller J then observed at page 18 that �
�It is sometimes said that there will be implied repeal where �effect cannot be given to both (acts) at the same time�: See
Rose v Hvric (1963) 108 CLR 353 per Kitto, Taylor and Owen JJ at 360�

�Even before Dr Foster�s Case it was settled law that a later affirmative enactment does not repeal an earlier
affirmative enactment unless the words of the later are �such as by their necessity to import a contradiction�: see
per Lord Blackburn in Garnett v Bradley. There must be in the later provision an actual negation of the earlier. Ex
hypothesi there is not negation in words, but there must be a negation as a matter of meaning. Lord Chief Baron
Comyns expressed the point by saying that affirmative words do not take away a former statute but where they �in
sense contain a negative� Com Dig tit Parliament, R 25. Only where that occurs is the general test satisfied which
has often been laid down in respect of repeal by implication, that the contrariety between the earlier and later
enactments must be such that �effect cannot be given to both at the same time�: Kutner v Phillips, Hack v Minister
for Lands; see generally Hill v Hall; Flannagan v Shaw.�

19 In light my of finding in respect of this jurisdictional issue it is not necessary for me to deal with the arguments raised by the
Respondent in respect of standing and whether s.44(7)(a)(iii) confers judicial power.

The Merits
20 The Respondent argues that the Commission should refrain, save in exceptional circumstances from dealing with applications

of the kind that the Industrial Magistrate�s Court has jurisdiction to entertain (King v Micro Controls Ltd (1998) 68 WAIG
1563). In the event that the Commission is wrong in relation to its finding as to jurisdiction it is my view that it is appropriate
to express a view in relation to the merit of the Applicant�s claim as the issue raised in respect of statutory construction of the
provisions of s.8 and s.9 of the LSL Act is in my view straight forward.

21 Section 8(1), (2) and (3) of the LSL Act provides�
�(1) An employee is entitled in accordance with, and subject to, the provisions of this Act, to long service leave on

ordinary pay in respect of continuous employment with one and the same employer, or with a person who, being a
transmittee, is deemed pursuant to subsection (4) of section six of this Act to be one and the same employer.

(2) Subject to subsections (4) and (5) of this section, an employee who has completed at least fifteen years of such
continuous employment, as is referred to in subsection (1) of this section, is entitled to an amount of long service
leave as follows � 

(a) in respect of fifteen years so completed, thirteen weeks;
(b) in respect of each ten years� continuous employment so completed after such fifteen years, eight and

two-thirds weeks; and
(c) on the termination of the employee�s employment � 

(i) by his death;
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(ii) in any circumstances otherwise than by his employer for serious misconduct,
in respect of the number of years of such continuous employment completed since the employee last
became entitled under this Act to an amount of long service leave, a proportionate amount on the basis
of thirteen weeks for fifteen years of such continuous employment.

(3) Subject to subsection (5) of this section, where an employee has completed at least ten years of such continuous
employment since the commencement thereof, but less than fifteen years, and the employment is terminated � 

(a) by his death; or
(b) for any reason other than serious misconduct,

the amount of leave to which the employee is entitled shall be a proportionate amount on the basis of thirteen weeks
for fifteen years of such continuous employment.�

22 Section 9 (2) of the LSL Act provides�
�In a case to which paragraph (c) of subsection (2) of section eight of this Act or subsection (3) of section eight of
this Act applies the employee shall be deemed to have been entitled to and to have commenced leave immediately
prior to such termination. In such cases and in any case in which the employment of the employee who has become
entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death pay to the employee and upon termination of employment
by death pay to the personal representative of the employee upon request by the personal representative, a sum
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled or
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be
deemed to have satisfied the obligation of the employer in respect of leave hereunder.�

23 It is contended on behalf of the Applicant that s.8(2)(a) confers an absolute entitlement on the Applicant to long service leave
where 15 years service has been completed. Further that the exclusion in s.8(2)(c) has no application because it is clearly
limited to accrual of pro rata leave where an employee has commenced the second qualifying period. Further that s.8(3) has no
application because the Applicant has completed 15 years service. Accordingly it is clear that the provisions of s.8(2) and
s.8(3) which disentitle an employee to payment for long service for serious misconduct only apply to pro rata service that
occurs after 15 years service have been completed or in the case of an employee who has completed at least 10 years of service
but less than 15 years. The Applicant also argues that s.9(2) of the LSL Act makes it plain that once an employee who has
become entitled to long service leave is later terminated before such long service leave is taken the employer is required by
mandatory terms by the use of the words �shall upon termination pay to the employee� a sum equivalent to the amount which
would have been payable in respect of the period of leave to which he is entitled.

24 The Respondent argues that the LSL Act is silent as to the entitlement to payment in lieu of long service leave for a completed
15 year period when the termination occurs after long service leave vests and the employee is terminated on grounds of serious
misconduct. Alternatively, it is argued on behalf of the Respondent that even if a vested entitlement may be payable it would
not be consistent with the intention of the LSL Act to reward long and faithful service or with the Commission�s obligations
under s.26(1) of the Act for the Commission to order payment of an entitlement.

25 Having considered the arguments it is my view that Parliament has addressed termination on grounds of serious misconduct
and made it clear that if an employee completes 15 years service then that employee is entitled to payment of a sum equivalent
to the amount he would have been paid in respect of leave to which he is entitled pursuant to s.8(2)(a) and s.9(2) of the LSL
Act but not to a payment for any pro rata entitlement he is entitled to but for the misconduct. In my view the words in s.9(2)
that follow the reference to the circumstances set out in s.8(2)(c) and s.8(3), that is the words �and in any case in which the
employment of the employee who has become entitled to leave hereunder is terminated before such leave is taken �� make it
plain that payment is to be made on termination where s.8(2)(a) applies.

26 In light of my finding as to jurisdiction the Commission will make an order that the Application be dismissed.
_________

2002 WAIRC 05587
ALLEGED REFUSAL OF PAYMENT OF LONG SERVICE LEAVE.
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN REZUAN DAVIES, APPLICANT
v.
YOUNGS WA PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 17 MAY 2002
FILE NO. CR 23 OF 2002
CITATION NO. 2002 WAIRC 05587
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction.
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr G McCorry (agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Schapper on behalf of the Applicant and Mr G McCorry on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be and is hereby dismissed for want of jurisdiction.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
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CONFERENCES�Notation of�

PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Australian Workers'
Union

BHP Billiton Iron Ore Ltd KENNER C
C77/2002

N/A The respondent has stood
aside one of the union
members in contravention
of the Industrial Relations
Agreement

Concluded

Australian Workers'
Union

BHP Iron Ore Ltd &
Others

KENNER C
C210/2001

19/10/2001 Inappropriate use of
contractors

Concluded

Australian Workers'
Union

Dampier Salt Ltd KENNER C
C98/2002

N/A Temporary employees
being brought in to the
detriment of current
employees

Concluded

Australian Workers'
Union

Henry Walker Eltin KENNER C
C284/2001

21/12/2001 Notice period under
Boddington Gold Mining
Agreement and
Redundancy policy that
applies

Concluded

Australian Workers'
Union

Cockburn Cement Ltd KENNER C
C101/2002

N/A Treatment of a worker Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

ABB Services Pty Ltd GREGOR C
C49/2002

N/A Alleged victimisation of
an employee

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Lownway Engineering GREGOR C
C10/2002

8/04/2002 Redundancy Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Compass Ford Pty Ltd GREGOR C
C11/2002

8/04/2002 Dispute over alleged
failure to pay out a
reasonable redundancy
package

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Inghams Enterprises Pty
Ltd

WOOD C
C105/2002

27/05/2002 Alleged claims that Union
members being subjected
to intimidation

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Parins GREGOR C
C280/2001

17/12/2001 Unfair dismissal Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Parins GREGOR C
CR280/2001

30/04/2002
15/05/2002

Unfair dismissal Dismissed

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Phyrne Holdings Pty Ltd
t/as Stirling Business
Machines

GREGOR C
C298/2001

4/02/2002
3/04/2002

Termination Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Swanview Plant Farm Pty GREGOR C
C67/2002

23/04/2002 Unauthorised deductions
from wages

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

SWG Operations Pty Ltd KENNER C
C260/2001

20/11/2001
21/11/2001
6/12/2001

Industrial action Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C264/2001

N/A Interpretation of
Commission Order

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C268/2001

N/A The right to have Union
officials to represent
Union members

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C286/2001

14/12/2001
23/01/2002

Dispute over discussions
and terminations

Concluded
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PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Transfield Services
(Australia) Pty Ltd

KENNER C
C69/2002

6/05/2002 Dispute re reduction in
operational hours for
employees

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union &
Others

Transfield Services
(Australia) Pty Ltd

KENNER C
C259/2001

20/11/2001
21/11/2001
6/12/2001

Industrial Action Concluded

Civil Service
Association

Director General,
Department of Agriculture

SCOTT C
PSAC10/2002

5/04/2002
8/04/2002
18/04/2002

Contract of employment Concluded

Civil Service
Association

Director General,
Department of Culture
and the Arts

SCOTT C
PSAC7/2002

N/A Continuation of fixed
term contract

Concluded

Civil Service
Association

Director General,
Department of Land
Administration

SCOTT C
PSAC9/2002

4/04/2002
12/04/2002
17/04/2002

Dispute in regards to the
expiration of contract of
employment of applicant
union member

Concluded

Construction, Forestry,
Mining & Energy
Union

AJ Cochrane & Sons GREGOR C
C73/2002

N/A Non-payment of
superannuation
entitlements

Concluded

Construction, Forestry,
Mining & Energy
Union

Aluxite Aluminium
Scaffolding Pty Ltd

GREGOR C
C35/2002

20/02/2002 Dispute over alleged
alteration of a member's
employment conditions

Concluded

Construction, Forestry,
Mining & Energy
Union

C.E.C.K. Pty Ltd GREGOR C
C278/2001

05/12/2001 Alleged unfair termination
and jurisdiction

Referred

Construction, Forestry,
Mining & Energy
Union

C.E.C.K. Pty Ltd GREGOR C
CR278/2001

29/04/2002
17/05/2002

Alleged unfair termination
and jurisdiction

Dismissed

Construction, Forestry,
Mining & Energy
Union

Darago Holdings Pty Ltd
trading as RTL Woodcraft

GREGOR C
C65/2002

12/04/2002 Alleged termination Concluded

Construction, Forestry,
Mining & Energy
Union

Works Infrastructure Pty
Ltd

GREGOR C
C52/2002

26/03/2002 Termination and
severance pay

Concluded

Federated Brick, Tile
and Pottery Industrial
Union

Geraldton Brick GREGOR C
C87/2002

2/05/2002 Attitude on proposed
workplace agreenent

Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Mardo Australia Pty Ltd GREGOR C
C92/2002

14/05/2002 Alleged resignation of
employee

Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Wesfi Manufacturing Pty
Ltd

GREGOR C
C78/2002

19/04/2002 Proposed terminations Concluded

Forest Products,
Furnishing and Allied
Industries Industrial
Union

Wesfi Manufacturing Pty
Ltd (Dardanup Site)

GREGOR C
C74/2002

19/04/2002 Proportion of casuals on
site

Concluded

Hospital Salaried
Officers Association

Metropolitan Health
Service, Fremantle
Hospital and Health
service

BEECH SC
PSAC16/2002

N/A Dispute in regards to
alleged limited
consultation regarding
proposed restructuring of
HR and payroll services at
Fremantle Hospital and
Health Service

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Art Gallery of Western
Australia Department of
Culture and the Arts

SCOTT C
C271/2001

12/12/2001
7/02/2002
22/02/2002

Higher duties Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Recreation Camps and
Reserve Board

BEECH SC
C268/2000

23/10/2000
3/10/2001
12/04/2002
18/06/2002

Annual leave and long
service leave entitlements

Referred
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PARTIES
COMMISSIONER/

CONFERENCE
NUMBER

DATE MATTER RESULT

Plumbers and Gasfitters
Employees' Union

Northam District Hospital SCOTT C
C109/2001

18/07/2001
16/10/2001
14/03/2002
19/06/2002

Non-payment of toxic
allowances &
classisification to Level 9
of applicant union
member

Referred

Police Union Commissioner of Police SCOTT C
PSAC11/2002

22/04/2002 Expedition of enquiries
into ability to work

Concluded

Prison Officers Union Hon. Attorney General BEECH SC
C267/2001

23/11/2001 The Applicants Internal
Escort proposal has been
rejected by the
Respondent.

Concluded

Prison Officers Union The Hon. Attorney
General

BEECH SC
C224/2001

18/09/2001 Dispute exists in relation
to Safety Security and
Welfare issues assicated
with staffing levels

Concluded

Prison Officers' Union Hon Attorney General BEECH SC
C99/2001

7/05/2001 Prison workshops
understaffed

Concluded

Prison Officers' Union Hon. Attorney General BEECH SC
C223/2001

31/10/2001 Promotional system Concluded

Prison Officers' Union Ministry of Justice BEECH SC
C114/2001

N/A Alleged breach of section
32 of the Prison Officers
Award.

Concluded

Prison Officers' Union The Honourable Attorney
General, Minister for
Justice

BEECH SC
C64/2002

12/04/2002 Recommendation issued
by Gregor C in relation to
Inspections at Canning
Vale Prison

Concluded

Transport Workers'
Union

DALA Transport Pty Ltd SMITH C
C36/2002

27/03/2002 Alleged underpayment of
wages under Transport
Workers (General) Award

Concluded

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 05519

CR 127 OF 1997
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN GOVERNMENT RAILWAYS COMMISSION, APPLICANT
v.
AUSTRALIAN RAILWAYS UNION OF WORKERS, WEST AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER THURSDAY, 9 MAY 2002
FILE NO/S. APPLICATION 191 OF 1999
CITATION NO. 2002 WAIRC 05519
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Lindsay
Respondent Mr R Wells
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 32 of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of March 2002, the Applicant advised the Commission by letter that the Applicant has no objection to
the Application being dismissed;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders;

THAT this application be, and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 05512
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JO-ANN MORRISON, APPLICANT
v.
SUZANNE GRAE CORPORATION PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 8 MAY 2002
FILE NO. APPLICATION 467 OF 2001
CITATION NO. 2002 WAIRC 05512
_________________________________________________________________________________________________________

Result Application for production of documents dismissed.
Representation
Applicant Mr B. Stokes (as agent) for the applicant
Respondent Mr J. Uphill (as agent for the respondent
_________________________________________________________________________________________________________

WHEREAS an application was lodged in the Commission pursuant to regulation 80 of the Industrial Relations Commission
Regulations 1985 on 30 April 2002;
AND WHEREAS the parties were heard in chambers on 7 May 2002;
AND WHEREAS the Commission is of the view that the documents sought are not sufficiently relevant to an issue before the
Commission;
AND HAVING HEARD Mr B. Stokes (as agent) on behalf of the applicant and Mr J. Uphill (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application pursuant to R.80 dated 30 April 2002 be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 05683
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OTTO WEINBRECHT, APPLICANT
v.
MOTOR ONE GROUP PTY LTD
WORLDMARK PTY LIMITED
CFLA PTY LTD, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 5 JUNE 2002
FILE NO. APPLICATION 1545 OF 2001
CITATION NO. 2002 WAIRC 05683
_________________________________________________________________________________________________________

Result Application for joinder of three companies granted.
Representation
Applicant Mr G. Hocking (of counsel) on behalf of the applicant.
Respondent Mr W. Koopmans
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979 between the
applicant and Laserline Pty Ltd;
AND WHEREAS a further application was lodged in the Commission for orders pursuant to section 27(1)(j) of the Act to join three
companies as respondents to the application;
AND WHEREAS Mr Wayne Koopmans on behalf of those companies consented to the joinder;
AND HAVING HEARD Mr G. Hocking (of counsel) on behalf of the applicant and Mr W. Koopmans on behalf of the respondents
the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the following companies be joined as 2nd, 3rd and 4th respondents respectively to application 1545 of 2001�
Motor One Group Pty Ltd.
Worldmark Pty Limited.
CFLA Pty Ltd.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 05371
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS UNION OF AUSTRALIA, APPLICANT
v.
COVENTRY GROUP LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 23 APRIL 2002
FILE NO. APPLICATION 1642 OF 2001
CITATION NO. 2002 WAIRC 05371
_________________________________________________________________________________________________________

Result Order made to amend the name of the Applicant.
Representation
Applicant Mr Hodgson (Agent)
Respondent Ms Auerbach (Agent)
_________________________________________________________________________________________________________

Order
Having heard Mr Hodgson on behalf of the Applicant and Ms Auerbach on behalf of the Respondent, the Commission by consent,
and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Applicant be amended to Renee Wilson.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 05663
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROGER FRANKLIN DAVIS, APPLICANT
v.
THE LOCALINK PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 31 MAY 2002
FILE NO. APPLICATION 1692 OF 2001
CITATION NO. 2002 WAIRC 05663
_________________________________________________________________________________________________________

Result Interlocutory Orders.
Representation
Applicant Mr J Hodgkinson (of Counsel)
Respondent Mr D Heldsinger & Ms S Holgate (of Counsel)
_________________________________________________________________________________________________________

Order
Having heard Mr J Hodgkinson (of Counsel) on behalf of the Applicant and Mr D Heldsinger (of Counsel) on behalf of the
Respondent, by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders�

(1) THE parties to provide Discovery of all relevant documents by way of an informal List of Documents setting out
each document or class of document, such Lists to be filed and served on or before 14 June 2002;

(2) INSPECTION of the documents to take place on or before 21 June 2002;
(3) THE applicant to file and serve his witness statements on or before 28 June 2002;
(4) THE respondent to file and serve its witness statements on or before 12 July 2002;
(5) THE matter is set down for trial on 29 and 30 July 2002; and
(6) THERE be liberty to both parties to apply.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 05532
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANNE-MARIE MCNAMARA, APPLICANT
v.
LOTON HOLDINGS PTY LTD (ACN 009 383 493) AS TRUSTEE FOR PRIORITY
APPOINTMENTS TRUST T/A PRIORITY APPOINTMENTS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 10 MAY 2002
FILE NO/S. APPLICATION 2223 OF 2001
CITATION NO. 2002 WAIRC 05532
_________________________________________________________________________________________________________
Result Direction issued.
Representation
Applicant Mr M Richardson as agent
Respondent Mr G Bartlett of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Richardson as agent on behalf of the applicant and Mr G Bartlett of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT each party shall give discovery on affidavit by serving its list of documents by 23 May 2002.
2. THAT inspection of documents shall be completed by 30 May 2002.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the parties shall file and serve any signed witness statements upon which they intend to rely by 5 July 2002.
5. THAT the parties shall file and serve any signed witness statements in reply upon which they intend to rely by

12 July 2002.
6. THAT the applicant shall file and serve an outline of submissions and any list of authorities upon which it intends to

rely by 12 July 2002
7. THAT the respondent shall file and serve an outline of submissions and any list of authorities upon which it intends

to rely by 19 July 2002.
8. THAT the matter be listed for hearing for 1 day.
9. THAT the parties have liberty to apply on short notice

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 05637
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE GAYE ALLDAY, APPLICANT
v.
MALL INFORMATION SERVICES, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 28 MAY 2002
FILE NO. APPLICATION 507 OF 2002
CITATION NO. 2002 WAIRC 05637
_________________________________________________________________________________________________________

Result Application for production of documents granted.
Representation
Applicant Ms J.A. Allday
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened attended by the applicant but not the respondent;
AND WHEREAS at the conference the applicant informed the Commission that she had completed and signed an employment
Taxation Declaration Form and given to it to the respondent;
AND WHEREAS the Commission is of the view that the document is relevant to an issue involved in this application and that the
respondent should produce it to the applicant for her use;



1124 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

AND HAVING HEARD Ms J.G. Allday on behalf of herself and there being no appearance on behalf of the respondent the
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby order�

THAT within seven (7) days of the 28th day of May, 2002 the respondent Mall Information Services produce by post to
the applicant Julie Gaye Allday at Unit 1/90-92 King William Street, Bayswater, the following document in its
possession, custody or power�

The original Taxation Declaration Form completed by Julie Gaye Allday.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

2002 WAIRC 04838
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 04838
_________________________________________________________________________________________________________

Result Application granted
_________________________________________________________________________________________________________

Order
WHEREAS on 8 February 2002, Greenfield Project Development Services, the Respondent, applied to the Commission for further
and better particulars relating to the claim lodged by Christopher Lance Roberts, the Applicant; and
WHEREAS on 19 February 2002 a conference was held in this matter; and
WHEREAS the Commission having heard from Mr G Marshall for the Respondent and Mr C Roberts, the Applicant, and having
considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the Applicant
1. List each component part of �Amount owed to me� in the sum claimed of $586.40 and the basis upon which

that component part is calculated.
2. Provide the legal basis upon which the �Daily allowance $30.00 per day for 48 days� in the sum claimed of

$1440.
3. Provide the legal basis upon which the �Amounts claimed by me in the sum claimed of $853.60.
4. Further and better particulars to be provided within 7 days of the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 04982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER LANCE ROBERTS, APPLICANT
v.
GREENFIELD PROJECT DEVELOPMENT SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 MARCH 2002
FILE NO. APPLICATION 2042 OF 2001
CITATION NO. 2002 WAIRC 04982
_________________________________________________________________________________________________________

Result Application for discovery granted
_________________________________________________________________________________________________________

Order
WHEREAS on 19 February 2002, Christopher Lance Roberts, the Applicant, applied to the Commission for discovery of
documents from Greenfield Project Development Services Pty Ltd; and
WHEREAS the Commission ex parte, having considered the issues concluded that the application would be granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the Respondent
1. In relation to the amount claimed by the Applicant, provide a copies of pages of the consultancy agreement

between Bulong Nickel Operations and Greenfield Project Development Services, relevant to the October
2001 maintenance shutdown in respect of accommodation, meals, travel and incidentals.
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2. In relation to the amount claimed by the Applicant, provide copies of relevant correspondence within Greenfield
Project Development Services and between Bulong Nickel Operations and Greenfield Project Development
Services in respect of the airtravel, accommodation, meals and incidental charges for Greenfield Project
Development Services employees and sub contractors engaged for the October 2001 maintenance shutdown.

3. Discovery of documents to be provided within 7 days of the date hereof.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

NOTICES—Appointments—
NOTICE OF APPOINTMENT

Pursuant to the powers conferred by sections 93 and 95 of the Industrial Relations Act, I hereby assign the duties of a Deputy
Registrar to
Susane Tuna

From and including 7 June 2002.
JOHN SPURLING,

Registrar
7 June 2002

NOTICES—Union matters—
NOTICE

FBM 002 of 2002
NOTICE is given of an application by �The Small Business Association of Western Australia (Union of Employers)� to the Full
Bench of the Western Australian Industrial Relations Commission for registration of an organisation pursuant to Section 55 of the
Industrial Relations Act 1979.
The rules of the proposed new organisation relating to the qualification of persons for membership including any rule by which that
area of the State within which the organisation operates, or intends to operate is limited, are as follows:

3 � CONSTITUTION
The Association will be made up of an unlimited number of persons, partnerships, firms, associations, joint ventures,
companies and corporations, who or which have been admitted as members in accordance with these Rules.

4 � SCOPE AND EXTENT OF THE SMALL BUSINESS IN RETAIL AND WHOLESALE TRADE
Any person, partnership, firm, association, joint venture, company or corporation who or which employs up to and
including one hundred (100) employees at each of their business premises, or employed to provide services, and involved
in the retail/wholesale trade.

6 - MEMBERSHIP
6.1 Eligibility
Any person, firm, company or corporation who, or which, is or is usually an employer within the meaning of the Act, or a
sole trader working in, or in connection with all or any facet of the small business in retail and wholesale trade described
in Rule 4 of this Constitution, will be eligible for membership.
6.2 Classes of Membership
The Association will have the following classes of membership:

(a) Ordinary members;
(b) Country members;
(c) Associate members;
(d) Life Members;

All of whom will, unless the context otherwise requires, be included in any reference to �member� wherever appearing in
this Constitution.
6.3 Ordinary Members
Ordinary Members of the Association will consist of those persons, partnerships, firms, associations, joint ventures,
companies and corporations or other legal entities engaged in small business in retail and wholesale trade.  Ordinary
Members may be admitted to the Association upon the endorsement of the Executive Committee.
6.4 � Country Members
Country Members of the Association will consist of those persons, firms, partnerships, associations, joint ventures,
companies and corporations or other legal entities who or which meet the criteria for ordinary membership defined in
Clause 6.3 but whose business is operated outside a 58 kilometre radius of the Registered Office of the Association.
Country Members may be admitted to the Association upon the endorsement of the Executive Committee.
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6.5 � Associate Members
Associate Members of the Association will consist of those persons, firms, partnerships, associations, joint ventures,
companies and corporations or other legal entities carrying on a bona fide business actively engaged in small business in
retail and wholesale trade, and on the endorsement of the Executive Committee, may be admitted to the Association as
Associate Members.
Associate Members will be ineligible to hold office or exercise voting rights but will be eligible to display emblems of the
Association as Associate Members.
6.6 Life Members
(a) An Annual General Meeting may elect a member as a Life Member of the Association in recognition of faithful

service rendered to the Association by that member.
(b) Every nomination for the appointment of a Life Member must be submitted to the Executive Committee in writing

and accompanied by not less than three testimonials in support.
(c) The conferring of Life Membership will be restricted to not more than one nominee per annum.  Nominations must

be submitted to the Annual General Meeting of members each year for approval by that meeting.
(d) Life Membership will entail all the privileges and rights of Ordinary Membership of the Association without

payment of fees, subscriptions, dues or levies.
The matter has been listed before the Full Bench on Monday 29 July 2002 at 10.30 am.
A copy of the Rules of the proposed new organisation may be inspected on the 16th Floor, AXA Centre, 111 St Georges Terrace,
Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the �Industrial
Relations Commission Regulations 1985�.

S. TUNA,
Deputy Registrar.

11 June 2002


